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Commonwealth of Pennsylvania v.
Arthur Henderson

Criminal Appeal—Sufficiency—Suppression—Rape—Sentencing (Discretionary Aspects)—Four Corners of Search Warrant—
Denial of Request for New Counsel—Self-Representation—Merger—Severance—Relevancy

No. CC 201201873, 201201874. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—October 23, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on March 26, 2013. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with a total of 53 counts1 in relation to the sexual assaults of three (3) women on January 7 and 9,

2012.2 A jury trial was held before this Court from February 5 through 11, 2013, at the conclusion of which the Defendant was found
guilty of all charges. Timely Post-Sentence Motions and Supplemental Post-Sentence Motions were filed and were denied on July
9, 2013. This appeal followed.

The evidence presented at trial established that on January 6, 2012, Marilyn Early was celebrating her 50th birthday with
friends. The group had dinner and then went to the Rivers Casino in downtown Pittsburgh to gamble. After the party broke up,
Early returned to her townhouse in Hempfield Township, Beaver County3 at approximately 2:30 a.m. on January 7th. She was not
ready to end her evening, however, so she changed into jeans and a sweatshirt and drove to the Meadows Casino approximately 45
minutes away, where she played the rest of the night. When Early left the casino just after 7 a.m., surveillance video revealed that
she was followed out of the garage by a dark blue Ford Expedition with a brake light out and driver’s side damage driven by the
Defendant. Early arrived home at approximately 7:45 a.m. to take her fiancée’s son to school; however, the teenager was still asleep
on her living room couch. Without waking him, Early went up the stairs to her bedroom to change. She heard a noise behind her
and turned to find a man dressed in black clothing, wearing a black ski mask, hat, sunglasses, gloves and boots, and holding a gun
coming up her stairs. Then man told her to be quiet and he would not hurt her, and then demanded money. Early gave him $10 –
all the money she had in her purse – and a silver bracelet and the man told her to take her clothes off. He positioned her in a kneel-
ing position on the bed and penetrated her vagina with his penis from behind. He then turned her over and forced her to take his
penis in her mouth, then re-positioned her in the kneeling position and again penetrated her vaginally. He allowed Early to get
dressed, then put her in the bathroom and told her not to come out for 15 minutes. She waited a few minutes, and when she came
out of the bathroom, the man was gone. She ran out of the house and drove to the Moon Township Police Department, as she was
new to the Hempfield area and didn’t know where their Police Department was located. She was transported Sewickley Hospital
where a rape kit examination was performed.

Later that morning, at 9:00 a.m., Angela Asta was taking her dog and her friend’s dog for whom she was dog-sitting for a walk
outside of her apartment at the Woodhawk Club Apartments in Ross Township. On her way out of her apartment, she noticed a man
dressed all in black, wearing a mask and carrying a box outside of her building. Thinking he was a delivery man, she said hello
and proceeded on her usual half-mile walk around her neighborhood. When Asta returned to her apartment approximately 15
minutes later, she noticed the same man on the landing near her apartment. She brought the dogs into her apartment and then
began to close the door when she felt resistance on it and saw the masked man from the hallway attempting to push in behind her.
She screamed and tried to push the door closed, but the man pointed a gun at her and she backed up. The man came into the apart-
ment and told her to lock up her dogs. He followed her while she put one dog in the bathroom and one in the bedroom. Then in a
calm voice, the man demanded money. Asta had $60 or $80 in her wallet and she gave it to him, and he also took two debit cards
and one credit card from her. He then made her take off her clothes and while she was naked, he made her write down the PIN
numbers for the cards. The man asked Asta if she had condoms or saran wrap and she replied that she did not. He then positioned
Asta behind a chair, touched her vagina with his fingers and then penetrated her vagina with his penis. He then re-positioned her
on an ottoman and again penetrated her vaginally with his penis. After he was done, he made her lay on the floor and bound her
ankles and hands tightly with tape he got from the box he had been carrying, asked her again for the PIN numbers for her cards,
took her cell phone and left the apartment. After some time, Asta was eventually able to work herself free from the tape and she
ran to her next-door neighbor’s for help. The police were called and Asta was transported to UPMC Passavant Hospital, where a
rape kit examination was performed.

Sometime between 9:45 and 10:00 a.m. on that same morning, Woodhawk Club resident Jennifer Mamaux was outside walking
her dog when she observed a black man with an un-covered face wearing a dark zippered hoodie and a black hat jogging from
Asta’s building to the parking lot. He looked over his shoulder several times as if to see if he was being followed. Shortly there-
after, the man drove by Mamaux on his way out of the complex in a dark blue Ford Expedition with damage to the drivers’ side.
When Mamaux saw police cars, fire trucks and television news crews appearing soon after, she realized that she may have seen
something important and called the Ross Township Police Department with what she had seen.

Using Mamaux’s description, Ross Township Police were able to use tapes from the traffic cameras on McKnight Road to locate
the vehicle exiting the Woodhawk Club complex immediately after Asta’s rape and driving down McKnight road towards downtown
Pittsburgh. Shortly thereafter, Asta’s debit and credit cards were used by a man wearing a hoodie at an ATM in the Manchester
section of the North Side of the City of Pittsburgh. The ATM surveillance camera also picked up a dark blue Ford Expedition.

Two days later, on January 9, 2012, McKenzie Miller woke up at 6:00 a.m. to get ready for work. She took her dog out for a walk
in the area of her townhouse at the Cascade Apartment complex in Ross Township while her fiancé tried to sleep for a few more
minutes. When she returned to the house, fiancé’s alarm clock and iPod alarm were going off, and she ran upstairs to turn them
off so the noise would not wake their four-month-old baby who was asleep in her nursery. When Miller entered the bedroom, she
saw her fiancé Joshua Scott on the floor, bound and unable to move. A man wearing a dark hooded sweatshirt, jeans, boots and a
ski mask and holding a gun told her in a calm voice that as long as she did what he said, he was not going to hurt her. He asked for
money and she gave him the key to their safe and Scott gave him the passcode and the man opened the safe and took between $300
and $400 that the couple had saved. The man attempted to have Miller use tape he had brought with him but she was unable to get
the roll started, and so he made her retrieve duct tape from her kitchen which he used to tie up Scott. The man took Miller into the
baby’s room, who by now was awake and screaming, stood between Miller and the baby and told her to undress. Once she was
naked, the man bound Miller’s wrists with tape, positioned Miller on her hands and knees, touched her vagina with his fingers and
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pulled out her tampon, throwing it on the floor in front of her. He then forcefully penetrated her anus with his penis which was
painful, and then he penetrated her vagina with his penis. Once he was done, the man made Miller lie down on her stomach and
taped her mouth and her ankles. He then made Miller hop back into the bedroom naked and lie down on the ground next to her
fiancée. He took her engagement ring which she had just received on Christmas Day, along with $20 from the couple’s dresser and
their cell phones, and left the townhouse. After a few minutes, Miller and Scott were able to free themselves, and Miller called the
police and went to the baby while Scott retrieved his gun and went to look for the man. The police responded and Miller was taken
to Magee Women’s Hospital, where a rape kit examination was performed.

The next morning, January 10, 2012, Ross Township Police set up a checkpoint at the entrance to the Cascades Apartment
complex to canvass for witnesses and look for the dark blue Ford Expedition described by Jennifer Mamaux. The Defendant was
stopped entering the complex in a dark blue Ford Expedition and told the officer that he hadn’t seen anything unusual. The officer
noted damage to the side of the vehicle and took down the vehicle’s license plate. Further investigation by the Ross Township Police
Department revealed that the vehicle was registered to the Defendant, Arthur Henderson.

Sometime during the day of January 10, 2012, the Defendant contacted an acquaintance named Paul Leung, whom he knew from
playing poker at the casinos around town, and asked if Leung wanted to buy a diamond ring from him. Leung declined. That
evening, Leung went to Meadows Casino to play poker, played all night and left at approximately 4:45 a.m. the next morning, when
he returned to his home above his family’s Chinese restaurant, House of Lee, on Ohio River Boulevard in Emsworth. As Leung was
entering the building, a man dressed in dark clothing, wearing a ski mask, hat and gloves and carrying a gun pushed in the door
behind him. The man told Leung to give him the money and he would not be hurt. Leung thought he recognized the man despite
the obstructive clothing and said so, and in response the man punched Leung in the face and knocked him to the floor. The man
began to beat Leung and Leung screamed for help. Leung’s sister-in-law Lisa came to the stairs and was able to see through the
eye holes of the ski mask that the assailant was African-American. She retreated and called the police. The man beat Leung into
submission and then reached in his pocket and took one of his envelopes of money, which Leung later estimated at between $4,500
and $5,000, in denominations of $100. The police arrived and Leung was transported to Allegheny General Hospital where his
wounds were treated. He told police that he thought he knew the assailant, and believed that it was either “Black Art” or “Frankie
A,” both of whom he knew from playing poker. The casino staff was contacted by the State Police, who identified Black Art as the
Defendant, Arthur Henderson and Frankie A as poker dealer Frank Auld, a white man who was on medical leave and bed-ridden
while recovering from major surgery. Further police investigation revealed that on January 10, 2012, the same day as the robbery
of Paul Leung, two Western Union wires were made at a Money Mart on the North Side in the amounts of $893.67 payable to Ford
Motor Credit for a payment on the dark blue Ford Expedition registered to the Defendant Arthur Henderson and for $122.99
payable to Bristol West Insurance for auto insurance on the same vehicle. Receipts from both transactions show payments made
by cash in denominations of $100.

Police then obtained a search warrant for the Defendant’s car and residence and for a buccal swab to obtain his DNA. The
Defendant’s DNA was subsequently tested and was found to be a match to the samples taken from the rape kit examinations of
Marilyn Early, Angela Asta and McKenzie Miller.

The Defendant has raised numerous issues on appeal, which are discussed4 as follows:

1. Suppression Issues
Initially, the Defendant argues that this Court erred in denying his Motion to Suppress. He argues that the Affidavit of Probable

Cause contained “deliberate and materially false assertions” and when those assertions are removed, the remaining information
within the four corners of the Affidavit did not support probable cause. A review of the record reveals that this claim is meritless.

It is well-established that the appellate court’s “standard of review in addressing a challenge to the denial of a suppression
motion is limited to determining whether the suppression court’s factual findings are supported by the record and whether the
legal conclusions drawn from those facts are correct. Because the Commonwealth prevailed before the suppression court, [the
appellate court] may consider only the evidence of the Commonwealth and so much of the evidence for the defense as remains
uncontradicted when read in the context of the record as a whole. Where the suppression court’s findings are supported by the
record, [the appellate court is] bound by these findings and may reverse only if the court’s legal conclusions are erroneous.”
Commonwealth v. McAdoo, 46 A.3d 781, 783-4 (Pa.Super. 2012).

Moreover, “the legal principles applicable to a review of the sufficiency of probable cause affidavits are well-settled. Before an
issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information sufficient to
persuade a reasonable person that probable cause exists to conduct a search. The standard for evaluating a search warrant is a
‘totality of the circumstances’ test as set forth in Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983), and adopted
in Commonwealth v. Gray, 509 Pa. 476, 503 A.2d 921 (1985). A magistrate is to make a ‘practical, common sense decision whether,
given all the circumstances set forth in the affidavit before him, including the ‘veracity’ and ‘basis of knowledge’ of persons
supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular
place.’ The information offered to establish probable cause must be viewed in a common sense, non-technical manner. Probable
cause is based on a finding of probability, not a prima facie showing of criminal activity, and deference is to be accorded to a
magistrate’s finding of probable cause.” Commonwealth v. Ryerson, 817 A.2d 510, 513-4 (Pa.Super. 2003).

A review of the four-corners of the Affidavit of Probable Cause reveals ample facts in support of the finding of probable cause
necessary for the search warrant. Without even considering the evidence questioned by the Defendant, the Affidavit notes the casino
footage of the dark blue Ford Expedition following Marilyn Early out of the casino parking lot, the statement of Jennifer Mamaux
wherein the Defendant was seen leaving Angela Asta’s building at the time of her rape and driving off in a dark blue Ford Explorer,
Officer Devenyl’s identification of the Defendant and the dark blue Ford Expedition being driven by and registered to the
Defendant, the Defendant’s relationship with Eboni LeSesne, a resident of the Cascades Apartment Complex near the scene of the
McKenzie Miller rape and Cascades Management’s identification of the Defendant’s dark blue Ford Explorer as being seen parked
in the complex at the time of McKenzie Miller’s rape on January 10, 2012. A common-sense reading of this evidence certainly
establishes sufficient probable cause to justify the issuance of the search warrant.

Moreover, the Defendant’s claims of deliberate falsehoods and mischaracterizations of evidence are simply not borne out by a
close reading of the Affidavit. The Affidavit notes Paul Leung’s identification of the assailant as “Black Art,” but also mentions his
sister-in-law’s identification of the assailant as an African-American man. The Defendant places a great deal of emphasis on the
absence of Frankie A’s name in the Affidavit however, because the police had determined that Frank Auld was Caucasian and
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bedridden and the suspect was “Black Art” during their hospital visit to Mr. Leung shortly after the beating, it was not a mischar-
acterization of any evidence when the Affidavit did not discuss “Frankie A.” As to the hoodie issue, the hoodie is alternately
described as being “dark-colored”, “navy blue” and “bluish-grey”. In two of the assaults, the assailant is simply described as wear-
ing “dark clothing”. There is nothing unusual or improper about these descriptions. As discussed more fully below, see Issue 10,
infra, there was no averment that the Defendant had only one hoodie and the color of the hoodie was not probative of the
Defendant’s guilt or innocence.

Ultimately, a common-sense reading of the four-corners of the Affidavit of Probable Cause demonstrates ample evidence to
support the issuance of a search warrant. This claim is meritless.

The Defendant also argues that this Court erred in failing to re-open the record to include what he claims were “additional
fabrications and material omissions” contained in the Affidavit. This Court notes that no such request to re-open was made by the
Defendant during trial.

The decision to re-open a suppression hearing is at the discretion of the trial court. Commonwealth v. Branch, 437 A.2d 748, 751
(Pa.Super. 1981). Reference is made to the discussion above. Although the police eventually received information from another
witness named Justin Lee, a.k.a. Pumpkinhead, that the ring the Defendant was attempting to sell contained multiple stones (T.T.
p. 347), whereas McKenzie Miller’s ring only had one (1) stone, this did not impact this Court’s previous ruling on the Motion to
Suppress. As discussed above, the Affidavit was more than sufficient to establish probable cause for the reasons previously
discussed, this Court was well within its discretion in not making a sua sponte decision to re-open the suppression hearing. This
claim must also fail.

2. Waiver of Counsel
Next, the Defendant argues that this Court erred in failing to grant his request for the appointment of new counsel and claims

that this Court’s refusal to do so forced him to proceed pro se and amounted to an unknowing, involuntary and unintelligent waiver
of counsel. This claim is utterly without merit.

It is well-established that “‘the right to appointed counsel does not include the right to counsel of the defendant’s choice’…
Moreover, whether to grant a defendant’s petition to replace court appointed counsel s a decision which is left to the sound discre-
tion of the trial court. As a general rule, however, a defendant must show irreconcilable differences between himself and his court
appointed counsel before a trial court will be reversed for abuse of discretion in refusing to appoint new counsel… In some cases,
[our appellate courts] have concluded that ‘substantial reasons’ or ‘irreconcilable differences’ warranting appointment of new
counsel are not established where the defendant merely alleges a strained relationship with counsel, where there is a difference
of opinion in trial strategy, where the defendant lacks confidence in counsel’s ability or where there is a brevity of pretrial
communications.” Commonwealth v. Floyd, 937 A.2d 494, 497 (Pa.Super. 2007), internal citations omitted.

“Before a defendant is permitted to proceed pro se, however, the defendant must first demonstrate that he knowingly, voluntarily
and intelligently waives his constitutional right to the assistance of counsel…The “probing colloquy” standard requires
Pennsylvania trial courts to make a searching and formal inquiry into the questions of (1) whether the defendant is aware of his
right to counsel or not and (2) whether the defendant is aware of the consequences of waiving that right or not.” Commonwealth
v. Starr, 664 A.2d 1326, 1335 (Pa. 1995). Specifically, the court must ensure:

(a) that the defendant understands that he or she has the right to be represented by counsel, and the right to have free
counsel appointed if the defendant is indigent;

(b) that the defendant understands the nature of the charges against the defendant and the elements of each of those charges;

(c) that the defendant is aware of the permissible range of sentences and/or fines for the offenses charged;

(d) that the defendant understands that if he or she waives the right to counsel, the defendant will still be bound by all the
normal rules of procedure and that counsel would be familiar with these rules; 

(e) that the defendant understands that there are possible defenses to these charges that counsel might be aware of, and
if these defenses are not raised at trial, they may be lost permanently; and

(f) that the defendant understands that, in addition to the defenses, the defendant has many rights that, if not timely
asserted, may be lost permanently; and that if errors occur and are not timely objected to, or otherwise timely raised by
the defendant, these errors may be lost permanently.

Pa.R.Crim.Pro. 122(A)(2).

Initially, it bears mention that from time of his arrest until the time of trial, the Defendant was represented by four (4) different
attorneys: Blaine Jones, Esquire; Wendy Williams, Esquire; Art Ettinger, Esquire of the Allegheny County Office of the Public
Defender; and J. Richard Narvin, Esquire assisted by Violet Silko, Esquire, both of the Office of Conflict Counsel. Attorneys
Ettinger, Narvin and Silko were all court-appointed attorneys. 

The trial of this matter was initially scheduled for September 12, 2012, at which time the Defendant was represented by Public
Defender Ettinger. Only days before the trial was scheduled to begin, Attorney Ettinger filed a Motion to Withdraw as counsel and
the Defendant filed pro se Motions to Postpone Trial and for Appointment of Counsel. This Court granted the motions, appointed
attorney Narvin of the Office of Conflict Counsel and re-scheduled the trial until January 31, 2013. 

On February 4, 2013, after a jury had already been chosen, witness brought in from out-of-town and the trial was scheduled to
begin the next day, attorney Narvin filed a Motion to Withdraw as counsel. At a hearing on the Motion, Attorney Narvin indicated
that the Defendant no longer wished for Mr. Narvin to represent him. Upon this Court’s inquiry into the reasons for the Defendant’s
request, it was determined that the Defendant did not agree with Attorney Narvin’s assessment of the case and the available defenses
and that the Defendant was demanding that Attorney Narvin call various witnesses that Attorney Narvin believed would be helpful
to the Commonwealth. The Defendant alleged that Attorney Narvin did not properly investigate the case, with which Mr. Narvin
disagreed, citing the work he had done and the hiring of a private investigator which is borne out by the record inasmuch as that
investigator was appointed for the Defendant by this Court at Mr. Narvin’s request. The conflict was further elucidated as follows:

THE DEFENDANT: This is my point, Your Honor, if I want to subpoena someone and I want them to get on the stand so
we can cross-examine or have them as our witness, I have that right.
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THE COURT: Well, you have that right under certain conditions. One, it has to be relevant to the case. Two, we have to
be able to subpoena him. Three, you can’t ask any lawyer to violate an ethical duty and their oath to the court.
So do you have another witness you want subpoenaed?

THE DEFENDANT: I would like all the doctors.

THE COURT: What?

THE DEFENDANT: Any medical doctor or examiner that’s involved in this case, I would like to get to cross-examine them.
If the Commonwealth doesn’t call them, I would like to have them on the stand.

MR. NARVIN: I’m assuming at this point – 

THE DEFENDANT: All the detectives as well.

THE COURT: Now, why would you be calling the people to the stand that are going to testify against you? Let’s think this
through. Do you think – 

THE DEFENDANT: No, no – 

THE COURT: Do you think any of the detectives involved in this case are going to get to the stand and give you anything
whatsoever that is helpful?

THE DEFENDANT: Do I have the right to have that? Yes, Your Honor.

THE COURT: You’ll have to ask your lawyers.

THE DEFENDANT: Well, I already had that conversation. That’s where we have a conflict at.

I’m asking, do I have the right to have them questioned?

MR. NARVIN – Your Honor – 

THE DEFENDANT: Whether they call them or not, do I have that right?

MR. NARVIN: Your Honor, this is part of the issue as far as the witnesses go. I will not call witnesses that I believe will
be helpful to the prosecution and of no value to Mr. Henderson, and I don’t care how much Mr. Henderson requests me
to do that. I will not do that.

THE COURT: And you know you have no duty to do so. Okay. That’s it. See you tomorrow.

THE DEFENDANT: Okay. Well, I will represent myself. I no longer want him.

THE COURT: Okay. Now, if you are going to represent yourself, let’s sit down. I’ll give you some more rules.

(Colloquy and Wavier of Counsel Transcript, p. 8-11).

At the hearing, this Court cautioned the Defendant against representing himself and urged him to allow Mr. Narvin to continue
with the representation:

THE COURT: Are you going to represent yourself? Those are your two choices. You can either represent yourself and Mr.
Narvin will sit with you; you can allow Mr. Narvin to represent you, which, of course, is the only really good solution here;
or you can have an attorney here at 9:30 in the morning that you have paid that is ready and prepared to go to trial. This
case will not be postponed.

THE DEFENDANT: Excuse me, Your Honor, no disrespect to you or this courts, me and Mr. Narvin disagree on absolutely
everything.

THE COURT: You don’t have to take Mr. Narvin home to Thanksgiving dinner. He’s a good lawyer and he’ll do a good job
of representing you.

THE DEFENDANT: Ma’am – 

THE COURT: He knows what he’s doing. You don’t’ know, Mr. Henderson – 

THE DEFENDANT: Ma’am – 

THE COURT: You don’t’ know the rules or the laws.

THE DEFENDANT: I know my case. That’s what I know.

THE COURT: And so does Mr. Narvin.

(Colloquy and Waiver of Counsel Transcript, p. 3-4). 

This Court then engaged in an extensive colloquy regarding the Defendant’s choice to represent himself: 

THE COURT: There’s another problem though, Mr. Henderson. If you represent yourself – this is something you really
need to think about – you cannot later claim that you had ineffective assistance of counsel because you’re representing
yourself. You’re giving up that waiver.

THE DEFENDANT: I understand to a certain degree.

THE COURT: Well, wait. What don’t you understand about it, because you have to understand to all degrees?

THE DEFENDANT: Well, am I representing myself or is Mr. Narvin representing me?

THE COURT: Well, that’s your choice. You just told me you were representing – can you make up your mind here?
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THE DEFENDANT: No ma’am. I would rather represent myself if he won’t call – if he won’t subpoena the detectives and
the doctors to the stand.

THE COURT: Okay. Do you understand the nature of the charges against you and that there are four informations?

MR. NARVIN: Three separate informations, four distinct cases.

THE COURT: Four cases, three informations.

In one information, you were charged with rape, two counts of aggravated indecent assault, sexual assault, indecent
assault, robbery, intimidation, burglary. Persons not to possess a firearm has been severed out.

Unlawful restraint, false imprisonment, terroristic threats, theft, receiving, access device fraud, possession of an instru-
ment of crime, rape, involuntary deviate sexual intercourse, two counts of aggravated indecent assault, sexual assault,
indecent assault, robbery, serious bodily injury, intimidation of witnesses, unlawful restraint, false imprisonment, terror-
istic threats, theft by unlawful taking, receiving stolen property. Person not to possess has been severed out. Robbery,
intimidation, unlawful restraint, false imprisonment, terroristic threats, recklessly endangering another person and
possession of instrument of crime for which you could receive, I don’t know, 150 years in jail give or take.

At the second information, you are charged with rape, involuntary deviate sexual intercourse, aggravated indecent
assault two counts, sexual assault, indecent assault, robbery, burglary.

Person not to possess has been severed.

Possession of an instrument of crime, false imprisonment, unlawful restraint, terroristic threats, theft and receiving
stolen property, which is probably another 70 years, give or take…
…So if found guilty, you could receive in excess of 200, 300 years. Do you understand that?

THE DEFENDANT: Yes.

THE COURT: Okay.

THE DEFENDANT: May I ask you a question?

THE COURT: No. Do you understand that if you waive the right to counsel, you are bound by all the normal rules of
procedures [sic] and that counsel would be familiar with these rules and adhere to them? Do you understand that?

THE DEFENDANT: Um-hum.

THE COURT: Answer yes or no.

THE DEFENDANT: Yes.

THE COURT: Do you understand that are possible defenses to these charges with which counsel may be aware of, and if
these defenses are not raised by you at trial, they may be lost permanently?

THE DEFENDANT: Yes.

THE COURT: Do you understand that in addition to the defenses, that you have many rights which, if they are not timely
asserted, may be lost permanently, and that if errors occur and are not timely objected to or otherwise timely raised, these
errors may be lost permanently?

THE DEFENDANT: I understand.

THE COURT: Hum?

THE DEFENDANT: I understand.

THE COURT: Okay.

(Colloquy and Waiver of Counsel Transcript, p. 13-17).

The next day, immediately prior to the start of trial, this Court again urged the Defendant to allow counsel to represent him:

THE COURT: Okay. Also, so that the record is clear, yesterday Mr. Henderson waived his right to have counsel present.
The Court conducted the entire colloquy on the waiver of counsel. Veronica Trettel was the court reporter who took the
notes of transcript down. That will be a part of this record.

I further was asked today to allow Mr. Henderson’s family to speak with him. They spoke with him for some 45 minutes.
I believe Ms. Silko was present during most of that trying to convince Mr. Henderson to allow Mr. Narvin and Ms. Silko
to represent him during the course of the trial. He has declined to do so. Is that correct, Mr. Henderson?

THE DEFENDANT: Excuse me, ma’am?

THE COURT: You talked to your family today?

THE DEFENDANT: Yes.

THE COURT: They tried to talk you into letting the lawyers represent you, and you don’t want them to do that?

THE DEFENDANT: Correct.

THE COURT: Now, I’m going to ask you a question, and I want you to listen to it. You’re taking your loved ones, your
mother and your father and your brothers to the airport. When you get there, you find out that there is a mechanical prob-
lem on one of the jets. Would you seek to fix that yourself, hoping that you did a good job, or would you want a mechanic
that had years of experience to fix it so that your loved ones would be safe on their airplane trip?
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THE DEFENDANT: In answering your question, I would choose the mechanic.

THE COURT: Okay, well, the reason I’m asking you this is because Mr. Narvin and Ms. Silko are the mechanics of the law.
They know what is going on in the law.

And I truly believe it is in your best interest to have somebody that is competent and a good attorney represent you. And
I’m going to ask you again to consider letting them represent you.

THE DEFENDANT: Well, ma’am, excuse me, Your Honor.

THE COURT: It’s yes or no.

THE DEFENDANT: They will assist me. I will represent myself.

THE COURT: Okay. All right. Let’s bring the jury down.

(Trial Transcript, p. 5-6), emphasis added.

As the record reflects, this Court made numerous attempts to convince the Defendant to allow counsel to represent him. It told
him repeatedly that it was in his best interests to have counsel and not represent himself. When the Defendant refused, this Court
engaged in an extensive colloquy with the Defendant, ensuring that the Defendant understood his rights and those he was giving
up in choosing to represent himself. Throughout the ongoing discussion, the Defendant repeatedly refused this Court’s efforts and
insisted on representing himself. Under these circumstances, it is clear that the Defendant’s waiver of counsel was knowing,
voluntary and intelligent and this Court did not err in allowing the Defendant to represent himself. This claim is meritless.

3. Failure to Appoint New Counsel for Sentencing
Next, the Defendant also argues that this Court erred in failing to appoint him new counsel for the sentencing hearing. This

claim is meritless on its face, inasmuch as this Court did appoint counsel for sentencing. The Defendant’s dislike of Mr. Narvin
does not change the fact that the Defendant received adequate and effective counsel at the sentencing hearing. “The right to
appointed counsel does not include the right to counsel of the defendant’s choice.” Floyd, supra at 497, citing Commonwealth v.
Albrecht, 720 A.2d 693, 709 (Pa. 1998). This claim is must fail.

4. Restrictions on Defendant’s Movement During Trial
The Defendant also argues that this Court erred in forcing him to remain seated at counsel table during trial instead of allow-

ing him to freely roam the courtroom and approach the witnesses and jury during questioning.
“It is universally accepted that the trial judge has the responsibility and authority to maintain in the courtroom the appropriate

atmosphere for the fair and orderly disposition of the issues presented… Proper security measures fall within the trial court’s exer-
cise of discretion. When necessary to prevent a defendant from disrupting a trial and possibly injuring others, reasonable security
measures will not prejudice the defendant’s fair trial rights.” Commonwealth v. Gross, 453 A.2d 620, 622 (Pa.Super. 1982). 

At trial, the only requirement this Court placed on the Defendant was that he was to remain seated at all times during his ques-
tioning of witnesses and during his closing argument. He was not handcuffed or shackled in front of the jury. He was permitted to
wear his own clothing.

Reference to the record reveals that the Defendant used his cross-examinations of the victims in a most heinous fashion to
further psychologically intimidate and victimize the women. He made the already fragile women tell him they were afraid of him
and that they were scared. (T.T. pp. 66, 75, 125, 197, 199). He made Marilyn Early describe how she was hurt by the rape (T.T. p.
74-5). He made Angela Asta and McKenzie Miller deny that they had met before, perhaps to imply that the rapes were consensual
(T.T. pp. 121, 128, 197). He made McKenzie Miller deny that he had been a guest in her house before. (T.T. p. 196-7) and that Joshua
Scott was physically and mentally abusive to her (T.T. p. 197). And in perhaps the most offensive exchange of all, he made Joshua
Scott deny that he (Scott) had paid the Defendant money to have a threesome with McKenzie:

Q. (The Defendant): Okay. All right. I just want to know. Is it true that you met me at the garbage disposal?

A. (Joshua Scott): No, it isn’t.

Q. About 30 days prior to that?

A. I’ve never seen you before in my life.

Q. Have you ever introduced me to McKenzie?

A. No, I did not.

Q. Have you ever offered me any money to have a threesome?

A. No, I did not.

Q. Okay. Did me and you ever exchange phone numbers?

A. No.

Q. Did you ever text me?

A. No, I did not.

(T.T. p. 224).

The record reflects that the Defendant used his cross-examination of the victims to further the effects of his psychological
torture. This Court was not about to let him also approach the witnesses physically which would only have intensified the degra-
dation of the victims’ being cross-examined by their rapist.

Moreover, as this Court noted on the record, the Sheriffs, who are responsible for guarding defendants during trial, advised this
Court that they were uncomfortable with the security risks posed should the Defendant be permitted to walk about the Courtroom
during trial.
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At trial, this Court briefly placed its reasons on the record:

THE COURT: However, Mr. Henderson wants to get up and walk around. The sheriffs advised me that they are not in the
least bit comfortable with that. I cannot allow him to intimidate either the jury or the witnesses on the witness stand.

(T.T. p. 143-4).

Given the circumstances of this case, this Court was well within its discretion in requiring the Defendant to remain seated
during the trial. This claim must fail.

5. Acting in Concert Claim
The Defendant next alleges that this Court was “acting in concert” with the Commonwealth to engineer a conviction. He points

to an exchange following the waiver of counsel colloquy wherein this Court expressed that cross-examination is typically short for
pro-se defendants, and the Assistant District Attorney used the phrase “screw up.” Nothing could be farther from the truth.

As reflected in the record as a whole, this Court made every effort to look out for the Defendant’s best interests by repeatedly
urging him to utilize his appointed counsel, and even delaying trial so that he could meet with his family who also attempted to
convince him to proceed with counsel. The record reflects that this Court treated the Defendant appropriately and on occasion even
assisted him by rephrasing questions which the witnesses were having difficulty understanding. 

There is no evidence whatsoever that this Court was “acting in concert” with the Commonwealth or was in any way attempting
to engineer a conviction. This claim must fail.

6. Excessive Sentence
Next, the Defendant argues that the sentence imposed was excessive as it amounted to a de facto life sentence for charges not

involving a homicide and that this Court additionally failed to place its reasons for imposing the sentence on the record. These
claims are meritless.

The Appellate Court’s “standard of review in a sentencing challenge is well-settled: Sentencing is a matter vested in the sound
discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent a manifest abuse of discretion. In this
context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must establish, by reference to
the record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias
or ill-will, or arrived at a manifestly unreasonable decision.” Commonwealth v. DiSalvo, 70 A.3d 900, 903 (Pa.Super. 2013). In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008). 

“In addition, our Supreme Court has noted that: ‘the guidelines have no binding effect, create no presumption in sentencing,
and do not predominate over other sentencing factors – they are advisory guideposts that are valuable, may provide an essential
starting point, and that must be respected and considered; they recommend, however, rather than require a particular sentence.”
Commonwealth v. Glass, 50 A.3d 720, 727-8 (Pa.Super. 2012). Moreover, “it cannot be gainsaid that a permissible and legal
sentence under Pennsylvania statutory law is rendered improper simply because the sentence exceeds the guidelines; The guide-
lines do not supersede the statute.” Commonwealth v. Johnson, 873 A.3d 704, 709 (Pa.Super. 2005). “The sentencing guidelines are
advisory in nature.” Commonwealth v. Bowen, 55 A.3d 1254, 1264 (Pa.Super. 2012).

When formulating a sentence, the Court is required to consider a level of “confinement that is consistent with the protection of
the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community and the rehabilita-
tive needs of the defendant.” 42 Pa.C.S.A. §9721(b). “‘When imposing a sentence, a court is required to consider the particular
circumstances of the offense and the character of the defendant’… ‘In particular, the court should refer to the defendant’s prior
criminal record, [her] age, personal characteristics and [her] potential for rehabilitation’… Where the sentencing court has the
benefit of a pre-sentence investigation report (“PSI”), we can assume the sentencing court ‘was aware of the relevant information
regarding the defendant’s character and weighed those considerations along with the mitigating statutory factors.’”
Commonwealth v. Griffin, 65 A.3d 932, 937 (Pa.Super. 2013), internal citations omitted.

At the conclusion of the trial, this Court ordered a Pre-Sentence Investigation Report, and later acknowledged it had read and
considered prior to the sentencing hearing. (Sentencing Hearing Transcript, p. 2). At the hearing, this Court listened to the
Defendant’s statement, the arguments of his attorney and the Assistant District Attorney and the victim impact statements. It then
placed its reasons for imposing sentence on the record:

THE COURT: Mr. Henderson, you have sat here through the victim impact statements and the heinous crimes which were
very, very well described by the victims themselves in this case. It is clear to this Court that you have absolutely no regard
for anyone in this world including your child who you, by the way, did have at the time you committed the crimes. You
may have some concern for yourself.

In my opinion, you are clearly a serial rapist and sociopath, having raped three women in a period of two days. Your juve-
nile record for felony drugs and escape is something that the Court has considered. You stabbed two different people. You
did state time. You are a parole violator. You have been convicted of guns and drugs as well as the other charges that
Ms. Ditka mentioned. There are eight convictions. You have been in and out of Court. You have shown no ability to reha-
bilitate yourself. Even being in jail and being imprisoned did not defer any future criminal activities.

In my opinion, your actions in that January define the word danger. You are a danger to our communities. You are a
danger to everyone in the community. You are a danger to people who want to feel safe in their houses, who want to
protect their wives and their babies and their loved ones.

You subjected the victims not only by committing the heinous crimes that you did, you then insulted them by questioning
them and trying to intimidate them through your questions. It was an even further insult when you tried to insinuate that
these actions that you took were the victim’s fault or that they were consensual. You assaulted every victim time and time
again. It’s over now. It’s over now for the victims, I hope, and I hope it’s over for you.

(Sentencing Hearing Transcript, p. 37-8).
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As the record reflects, this Court appropriately considered all of the relevant factors in crafting its sentence. Given the horrific
and heinous nature of the series of rapes, this Court was completely within its discretion in imposing the statutory maximum
sentences. Although the sentences exceeded the guideline ranges they were, in fact, legal, and this Court appropriately placed its
reasons for the sentences on the record. The fact that the Defendant is now upset with the length of his sentence does not make it
inappropriate or an abuse of discretion. The sentence imposed was appropriate given the facts of this case and it must be affirmed.
This claim must fail.

7. Merger Issues in Sentencing
The Defendant also avers that this Court erred in imposing statutory maximum sentences at each of the IDSI and Rape charges

with respect to McKenzie Miller because the vaginal and anal penetration were part of the same course of conduct.
“In all criminal cases, the same facts may support multiple convictions and separate sentences for each conviction except in

cases where the offenses are greater and lesser included offenses. ‘The same facts’ means any act or acts which the accused has
performed and any intent which the accused has manifested, regardless of whether these acts and intents are part of one criminal
plan, scheme, transaction or encounter, or multiple criminal plans, schemes, transactions or encounters.” Commonwealth v.
Anderson, 650 A.2d 20, 22 (Pa. 1994). See also Commonwealth v. Davidson, 860 A.2d 575, 583 (Pa. 2004). Our Superior Court has
further specifically held that when Rape and Involuntary Deviate Sexual Intercourse are “supported by separate facts,” the two
crimes do not merge for sentencing purposes. Commonwealth v. Snyder, 870 A.2d 336, 350 (Pa.Super. 2005). See also
Commonwealth v. Vanderlin, 580 A.2d 820, 829 (Pa.Super. 1990).

As reflected in the record, the Defendant’s attack on McKenzie Miller was comprised of two (2) distinct penetrations: anal and
vaginal.

Q. (Ms. Ditka): What happens next?

A. (Ms. Miller): …And with and ungloved hand – I could feel that there was no glove. He started fondling my vagina. And he
tried inserting his fingers, but I had a tampon in, because I was on my period. I had been having issues regulating since I only
had a baby four months ago. I said – after he felt that, I said, “I’m on my period.” He says, “Oh, don’t worry about that.”

So he pulls the tampon out; and I can see he threw it up to the left side of my head, because I could see it to the left side
of me. He starts fondling me. And then after that – and he’s pushing my legs apart with his hand. After that he – I could
hear him trying to undo his pants, trying to move things around back there. He has his penis out. He’s probing like around
my anus. At first I thought that’s what he was going to do, he was going to rape me in my anus, because that’s what it
seemed like. It was somewhat forceful.

Q. McKenzie, did it penetrate your anus even to the slightest degree?

A. Yeah. It did. Yes, it did.

Q. Did you say anything at that time?

A. I’m sorry?

Q. Did you say anything to him?

A. Once that happened, I said, “Please don’t do this.” And he said, “If you don’t do everything that I say, I’m going to go
into that room and I’m going to kill your fiancé.” And after that he said, “Let’s just get this over with.”

So he took his ungloved hand, and he felt for the opening of my vagina. And he stuck his penis in me, raping me unwill-
ing. It was three or four thrusts, and then he removed himself.

(T.T. p. 173-4).

It is clear that the anal penetration and the vaginal penetration of McKenzie Miller were two separate instances of penetration,
constituting two separate crimes and deserving of two separate sentences. This Court appropriately sentenced the Defendant for
each and, therefore, this claim must fail.

8. Sufficiency of the Evidence
Next, the Defendant argues that the evidence was insufficient to support the Involuntary Deviate Sexual Intercourse charge.

Specifically, he states that the anal penetration was “an unintentional act and occurred in the course of the rape.” This claim is
meritless.

When reviewing a claim relating to the sufficiency of the evidence, the appellate court must “evaluate the record ‘in the light
most favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence’… ‘Evidence will be deemed sufficient to support the verdict when it establishes each material element of the crime
charged and the commission thereof by the accused, beyond a reasonable doubt’…Any doubt about the defendant’s guilt is to be
resolved by the fact finder unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be
drawn from the combined circumstances… The Commonwealth may sustain its burden by means of wholly circumstantial
evidence…Accordingly, ‘the fact that the evidence establishing a defendant’s participation in a crime is circumstantial does not
preclude a conviction where the evidence coupled with the reasonable inferences drawn therefrom overcomes the presumption of
innocence’… Significantly, [the appellate court] may not substitute [its] judgment for that of the fact finder; thus, so long as the
evidence adduced, accepted in the light most favorable to the Commonwealth, demonstrates the respective elements of a defen-
dant’s crimes beyond a reasonable doubt, the appellant’s convictions will be upheld.” Commonwealth v. Rahman, 2013 WL
4780771, p. 2 (Pa.Super., 2013).

Our Crimes Code defines Involuntary Deviate Sexual Intercourse as follows:

§3123. Involuntary deviate sexual intercourse

(a) Offense defined. – A person commits a felony of the first degree when the person engages in deviate sexual inter-
course with a complainant:

(1) by forcible compulsion
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18 Pa.C.S.A. §3123(a)(1). Our Crimes Code further defines deviate sexual intercourse as follows:

§3101. Definitions

“Deviate sexual intercourse.” Sexual intercourse per os or per anus between human beings and any form of
sexual intercourse with an animal. The term also includes penetration, however slight, of the genitals or anus of
another person with a foreign object for any purpose other than good faith medical, hygienic or law enforcement
procedures.

18 Pa.C.S.A. §3101, emphasis added.

Reiterating the discussion above, McKenzie Miller testified that the Defendant penetrated her anus with his penis in a forceful
manner:

A. (Ms. Miller): …He has his penis out. He’s probing like around my anus. At first I thought that’s what he was going to
do, he was going to rape me in my anus, because that’s what it seemed like. It was somewhat forceful.

Q. McKenzie, did it penetrate your anus even to the slightest degree?

A. Yeah. It did. Yes, it did.

(T.T. p. 173.).

The Defendant’s claim that the anal penetration lacked intent or was somehow an accident is an affront to this Court. The statue
does not contain an intent component and the Defendant cannot impute one by now saying that the anal penetration was only acci-
dental in the course of his attempt to forcefully penetrate her vagina. The testimony presented at trial was crystal clear and estab-
lished an instance of anal penetration without question. As such, the evidence was more than sufficient to support the conviction
for Involuntary Deviate Sexual Intercourse. This claim must fail. 

9. Evidentiary Rulings During Commonwealth’s Closing
The Defendant also argues that the Assistant District Attorney made numerous mischaracterizations of the evidence in her

closing argument and that this Court erred in overruling his objections thereto. This claim is meritless.

A trial court’s rulings on matters pertaining to prosecutorial misconduct in a closing argument are reviewed “for an abuse of
discretion… Comments by a prosecutor constitute reversible error only when their effect is to prejudice the jury, forming in [the
jurors’] minds a fixed bias and hostility toward the defendant such that they could not weigh the evidence objectively and render
a fair verdict… While it is improper for a prosecutor to offer any personal opinion as to the guilt of the defendant or the credibility
of the witnesses, it is entirely proper for a prosecutor to summarize the evidence presented, to offer reasonable deduction and
inferences from the evidence, and to argue that the evidence establishes the defendant’s guilt… In addition, the prosecutor must
be allowed to respond to defense counsel’s arguments, and any challenged statement must be viewed not in isolation, but in the
context in which it was offered… ‘The prosecutor must be free to present his or her arguments with logical force and vigor,’ and
comments representing mere oratorical flair are not objectionable.” Commonwealth v. Thomas, 54 A.3d 332, 337-8 (Pa. 2012),
internal citations omitted.

The Defendant now takes issue with the following portions of Ms. Ditka’s closing argument:

MS. DITKA: Now, Angela Asta is starting her year fresh. She’s waiting for her friends to come over for Zumba. Like most
of us start the year with resolutions, we’re going to get in shape. She goes out to walk her dogs.

She sees somebody standing with black gloves, a black mask, the face covered and holding a box, a white box with orange
with the letter “A” on it. When you take this back – she said it was in his arm. She thought he was a delivery man.

THE DEFENDANT: Objection.

THE COURT: Overruled.

(T.T. p. 660).

MS. DITKA: But when [Jennifer Mamaux] starts seeing first responders coming to the Woodhawk Club, she goes to work
at the bottom of the hill and calls the police and says, “Hey, I think I just saw something. Something is amiss here, and
this is what I saw.”

The police take that information, and they get the traffic camera. And what do they see? A blue Ford Explorer. It’s the
only blue Ford product on McKnight Road. And it’s not just an SUV.

THE DEFENDANT: Objection, Your Honor. That’s not relevant. There is no facts stating that was the only blue truck on
McKnight. That’s false.

THE COURT: I’ll overrule.

MS. DITKA: Detective McAllister told you it was the only blue Ford product on McKnight Road that morning.

(T.T. p. 665-6).

MS. DITKA: Where is it going? Down to the North Side. How do we know that? Because you saw the video footage at the
ATM of the blue Ford Explorer pulling alongside of the building.

THE DEFENDANT: Objection. I never seen any Ford Explorer near no ATM machine. That’s ridiculous. No one ever seen –

THE COURT: You know what? Don’t testify through your objection.

MS. DITKA: It was, Your Honor. In fact, the Defendant played it in his cross. He had them play the actual footage.

THE COURT: I will overrule your objection.
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THE DEFENDANT: Oh, my goodness.

THE COURT: Mr. Henderson, no side comments.

THE DEFENDANT: All right.

(T.T. p. 666).

MS. DITKA: [McKenzie Miller] calls 911 immediately. Not the next day. Not some hours later. Immediately. Just like
Marilyn Early. Just like Angela Asta. “I’ve been raped. Something has happened.” Now the police are on the scene. And
they’re setting up a checkpoint.

And what are they looking for? A masked man. And they’re looking for this blue SUV. And who do they come across?
Arthur Henderson driving he same blue SUV that they see in the videos of McKnight Road.

THE DEFENDANT: Objection. Objection. There was never an identification. No license plate number. No nothing. That
was not the same vehicle.

THE COURT: Mr. Henderson, you object, then I rule. You cannot argue improperly what the objection is. You’re overruled.

(T.T. p. 672-3).

MS. DITKA: Now, the Defendant put into evidence that he was at the casino on the day of Paul Leung’s robbery.

THE DEFENDANT: Objection. I never stated that, and there is no record of that.

THE COURT: Overruled.

MS. DITKA: He put into evidence that the was at the Meadows on the day of that robbery when Paul Leung was there,
when Paul Leung happened to leave with fistfuls of cash. Right? $7,000. $4,500 in one pocket, the remainder in the other.

(T.T. p. 674).

MS. DITKA: Where was the MAC machine that Black Art went to? It was in Manchester. Where did Black Art go and get
the money orders immediately after the robbery of China Paul? He went to the North Side.

THE DEFENDANT: Objection.

THE COURT: Overruled.

MS. DITKA: What did the money orders go to pay for? The money orders went to pay for a Ford Expedition. How were
the money orders purchased? With $100 bills.

THE DEFENDANT: Objection.

THE COURT: Overruled.

MS. DITKA: And how does the casino pay out money? $100 bills. Now we’re starting to see a pattern. Now we’re starting
to see a pattern.

(T.T. p. 677-8).

MS. DITKA: Do you see a pattern? Now, they search his car. What do they find in the car? Looky there. It’s a white box
with orange writing and an “A” on it. He says “That’s my box.” It’s not even like it’s a discarded box from somebody else.
He takes ownership of the box.

They show the box to Angela and ask Angela “Is this the box that the person had under their arm where they took out the
tape they used before they raped you?” “Yes. It’s the same box.”

THE DEFENDANT: Objection. She never stated that.

THE COURT: Overruled.

(T.T. 678-9).

MS. DITKA: And they took that DNA, and Arthur Henderson came in and gave a swab in his mouth. He old you DNA isn’t
a crime. Otherwise, we’d all be in prison. We all have it. We’re full of it.

What is a crime is depositing your DNA in the vagina of Marilyn Early when she didn’t want you to. Depositing your DNA
in the vagina of Angela Asta when she didn’t invite you or want you or let you. Putting your DNA in the vagina and in the
anus of McKenzie Miller where she didn’t ask you or invite you or let you. That’s the crime. And that’s what the detec-
tive told you.

It came back as a match, and we only did one quintillion. Remember what the scientist told you. It was eight times one
to 18 zeros. Eight times one quintillion match that it was somebody else other than him. What kind of conspiracy is that?
What did the Defendant keep saying to you? “Come on, now. What makes sense?” I say it right back at you. Come on, now.
What makes sense? A blue car follows her home, has a burned out tail light. It’s the same car seen going on McKnight
Road. It’s the same – 

THE DEFENDANT: Objection.

THE COURT: Overruled.

MS. DITKA: It’s the same car pulling up to the ATM. It’s the same car leaving the Cascades. 

THE DEFENDANT: Objection.
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MS. DITKA:: It’s the same driver.

THE COURT: Overruled.

(T.T. p. 681-2).

Viewed in their particular context as well as the narrative aspect of the closing argument in general, the statements complained
of are not improper in any way. Although stated eloquently and with oratorical flair, all of the statements were factually correct
and did not constitute misstatements or mischaracterizations of the evidence presented. 

Rather, the above portions of the record are demonstrative of the Defendant’s behavior during the Commonwealth’s entire
closing argument, wherein the Defendant posed numerous legally and factually invalid and speaking objections and acted in
an otherwise obstreperous manner in a clear effort to disrupt the proceedings and to testify without subjecting himself to
cross-examination. For example, despite there being no evidence whatsoever that the women consented to the intercourse,
the Defendant cross-examined the scientific witnesses regarding consent. Although he was warned that he was not permit-
ted to argue consent unless he took the stand, he persisted in arguing it and then in attempting to testify during his closing
argument:

THE DEFENDANT: I have proof is what I’m saying to the things I’m talking about. You can’t put me in two different
places at one time. You can’t make accusations and don’t follow up and have proof behind it. You can’t do it. Your job is
to prove beyond a reasonable doubt and they haven’t met that. Not even close. Not even close.

One other thing is my DNA. My DNA is not a crime. My DNA is not illegal. My DNA is not proof of anything but that we
had sex. That’s it. How is that proof? How is that evidence? How is – 

MS. DITKA: Your Honor, I’m going to object. He’s been warned about this.

THE DEFENDANT: She loved it.

(T.T. p. 647-8).

Moreover, the Defendant’s averment that the exchanges prejudiced the jury to an extent that they could not render a “fair
verdict” – by which he obviously means “acquittal” - is completely without merit. While averring in very harsh terms that the jury
was biased, he completely neglects to mention the total acquittal on the information relating to the Paul Leung robbery. If his argu-
ment were correct – that the jury was so biased by the statements as to have blindly voted for conviction without considering the
evidence – then surely the charges relating to Paul Leung would have resulted in convictions as well. The fact that the jury
completely acquitted on the Paul Leung charges demonstrates the care with which they jury considered the evidence in an
un-biased fashion.

It is clear from a review of the Commonwealth’s closing argument and the record as a whole, that all of Ms. Ditka’s statements
were supported by the evidence and constituted a proper and well-articulated argument. This claim is meritless.

10. Evidentiary Rulings Regarding Surveillance Video
Next, the Defendant argues that this Court erred in denying the Defendant’s request to present surveillance video from the

Meadow’s Casino on January 9, 2012, purportedly to show that he was wearing a different color hoodie than he had been wearing
earlier in the day. This claim is meritless.

“The admissibility of evidence is within the ‘sound discretion’ of the trial court, ‘which may only be reversed upon a showing
that the court abused its discretion’… ‘An abuse of discretion occurs when a trial court, in reaching conclusions, overrides or
misapplies the law, or exercises judgment which is manifestly unreasonable or the result of partiality, prejudice, bias or ill will.”
Commonwealth v. Feese, 2013 WL 5229843, p. 12 (Pa.Super. 2013), internal citations omitted. 

Pursuant to Rule 402 of the Pennsylvania Rules of Evidence, in order to be admissible, evidence must be relevant. “Evidence
that is not relevant is not admissible.” Pa.R.Evid. 402. Rule 401 of the Pennsylvania Rules of Evidence defines relevant evidence
as follows:

Rule 401. Test for Relevant Evidence.

Evidence is relevant if:

(a). it has any tendency to make a fact more or less probable than it would be without the evidence; and 

(b). the fact is of consequence in determining the action.

Pa.R.Evid. 401.

At trial, the Defendant sought to introduce surveillance footage from the Meadows Casino taken on the afternoon of January 9,
2012, after the third rape had occurred, for the apparent purpose of showing he was wearing a different colored hoodie than in the
ATM footage two (2) days earlier:

MR. NARVIN: The issue now is there is a video of the surveillance that took place in the Meadows Casino. Ms. Ditka, after
I inquired, indicated that she showed that video to prior defense counsel, Arthur Ettinger, but is not planning on intro-
ducing it and does not have it here.

I don’t have any recollection of it and I don’t have it. And Mr. Henderson wants that video produced for introduction at trial.

MS. DITKA: If the Court remembers, we already had discovery motions on this. That was one of the last remaining pieces
of evidence, and Mr. Ettinger came in and said that was clear, and that closed our discovery. I don’t have it here.

THE COURT: I saw the video. It shows him walking with the grey or dark colored hoody, as I recall. We’re not going to
relitigate that which has been relitigated.

MR. NARVIN: That sounds familiar. I don’t have any recollection of seeing it. When you mention that description, I do
remember seeing something like that.
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THE COURT: So there we are. That’s the problems of representing yourself.

MR. NARVIN: I think it’s my requirement to put it on the record.

THE COURT: And you’ve done a fine job.

MR. NARVIN: Thank you, Your Honor.

MS. DITKA: Thank you.

(T.T. p. 576-7).

This Court sees no relevant purpose to this evidence. The fact that the Defendant wore two (2) different colored hoodies on two
(2) different days has absolutely nothing to do with his culpability in the commission of the rapes. The Commonwealth never
alleged that the Defendant had only one hoodie – in fact, as the police search demonstrated, the Defendant had multiple hoodies
of several different brands – including Champion and Nike. Angela Asta identified a different color hoodie than the one seen on
the January 7, 2012 casino footage. Since there was never an averment that the Defendant had only one hoodie, video footage of
him in different color hoodies is not probative of anything and has absolutely no relevance to the case. This Court was well within
its discretion in denying its admission. This claim must fail. 

11. Discovery Issues
Similarly, the Defendant avers a discovery violation with the above-discussed Meadows surveillance footage from January 9,

2012. He claims that the video was never turned over to the defense. However, as is evident from the record, Ms. Ditka represented
to this Court that she submitted the video to the Defendant’s third attorney, Art Ettinger, Esquire, and after its contents were
described, Mr. Narvin indicated that he had received and reviewed that footage as well. (See T.T. p. 577, supra). Inasmuch as the
defense clearly received the video, this claim is must fail.

12. Severance Issues
Finally, the Defendant argues that this Court erred in denying his Motion to Sever due to the prejudice from the number and

nature of the charges. This claim is also meritless.
The joinder of informations is controlled by Rule 582 of the Pennsylvania Rules of Criminal Procedure which states, in relevant part:

Rule 582. Joinder – Trial of Separate Indictments or Informations

(A) Standards

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of 
separation by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or transaction.

Pa.R.Crim.Pro. 582.

“A motion for severance is addressed to the sound discretion of the trial court, and…its decision will not be disturbed absent a
manifest abuse of discretion. The critical consideration is whether the appellant was prejudiced by the trial court’s decision not to
sever. The appellant bears the burden of establishing such prejudice.” Commonwealth v. Page, 59 A.3d 1118, 1133 (Pa.Super. 2013).
“Evidence of distinct crimes…is admissible…to show a common plan, scheme or design embracing commission of multiple crimes,
or to establish the identity of the perpetrator, so long as proof of one crime tends to prove the others… This will be true when there
are shared similarities in the details of each crime.” Commonwealth v. Keaton, 729 A.2d 529, 537 (Pa. 1999). 

As discussed in great detail above, the three rapes were virtually identical in nature and method. The three (3) rapes occurred
within two (2) days of each other. In each instance a man dressed in dark clothing, wearing a mask, hat and sunglasses, and
carrying a gun entered the residence of a young woman by coming in behind her as she entered. In each of the cases, the man
first demanded money and then made the victims take off their clothes. In each of the cases, the man then “posed” the women in
a kneeling position and raped them from behind. In two of the cases, the man taped up the women’s wrists and ankles in an iden-
tical fashion. In each of the cases, the man threatened to kill his victim if she did not submit to his commands. 

The facts of this case clearly establish a logical connection and a common scheme, plan or design in the serial rapes. The
evidence was readily separable between the three (3) rapes, and this Court makes particular reference to the analysis of the
women’s rape kits and comparison to the Defendant’s DNA by three (3) separate technicians. There was nothing confusing about
the evidence that rendered the jury incapable of discerning between the cases.

The Defendant’s prejudice argument is without merit. By its very nature, all evidence admitted by the Commonwealth is prej-
udicial to a criminal defendant. The rapes in question were clearly part of a crime spree committed by a serial rapist. The
Defendant is undoubtedly upset with the nature and quantity of evidence against him, but ultimately, that was a consequence of
his own making. The evidence was not so unduly prejudicial as to require severance and this Court was well within its discretion
in denying the Motion to Sever. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on March 26, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

1 Due to the numerous charges, this Court has created a chart showing the charges, their disposition and resulting sentence, which
it has attached to this Opinion as Appendix 1.
2 The Defendant was also charged with a number of charges related to the robbery and beating of Paul Leung at a separate infor-
mation; However, as the Defendant was acquitted of all of those charges, they are not enumerated here.
3 The Beaver County District Attorney’s Office relinquished this case to the Allegheny County District Attorney’s Office for prosecution;
4 The issues have been re-ordered, combined and separated for ease of discussion and review.



january 10 ,  2014 page 13

Appendix 1
CC # Crime Victim Section Disposition Sentence

(18 Pa.C.S.A.)
201201873 Rape Marilyn Early 3121(a)(1) Guilty 10-20 years

Involuntary Deviate
Sexual Intercourse(IDSI) Marilyn Early 3123(a)(1) Guilty 10-20 years

(consecutive)
Aggravated Indecent

Assault Marilyn Early 3125(a)(1) Guilty No Further
Penalty (NFP)

Aggravated Indecent
Assault Marilyn Early 3125(a)(2) Guilty NFP

Sexual Assault Marilyn Early 3124.1 Guilty NFP
Indecent Assault Marilyn Early 3126(a)(2) Guilty NFP
Robbery – 

Serious Bodily Injury Marilyn Early 3701(a)(1)(i) Guilty NFP
Burglary Marilyn Early 3502 Guilty NFP
Persons Not to Possess 

Firearms Marilyn Early 6105(a)(1) Severed
Possessing Instruments

of a Crime Marilyn Early 907(a) Guilty NFP
False Imprisonment Marilyn Early 2903 Guilty NFP
Unlawful Restraint Marilyn Early 2902(a) Guilty NFP
Terroristic Threats Marilyn Early 2706(a)(1) Guilty NFP
Theft by Unlawful Taking Marilyn Early 3921(a) Guilty NFP
Receiving Stolen Property Marilyn Early 3925(a) Guilty NFP

201201874 Rape Angela Asta 3121(a)(1) Guilty 10-20 years
(consecutive)

Aggravated Indecent
Assault Angela Asta 3125(a)(1) Guilty NFP

Aggravated Indecent
Assault Angela Asta 3125(a)(1) Guilty NFP

Sexual Assault Angela Asta 3124.1 Guilty NFP
Indecent Assault Angela Asta 3126(a)(1) Guilty NFP
Robbery – Serious

Bodily Injury Angela Asta 3701(a)(1)(i) Guilty NFP
Intimidation of Witness

or Victim Angela Asta 4952 Guilty NFP
Burglary Angela Asta 3502(c)(1) Guilty NFP
Persons Not to Possess

Firearm Angela Asta 6105(a)(1) Severed
Unlawful Restraint Angela Asta 2902(a) Guilty NFP
False Imprisonment Angela Asta 2903(a) Guilty NFP
Terroristic Threats Angela Asta 2706(a)(1) Guilty NFP
Theft by Unlawful Taking Angela Asta 3921(a) Guilty NFP
Receiving Stolen Property Angela Asta 3925(a) Guilty NFP
Access Device Fraud Angela Asta 4016(a)(1) Guilty NFP
Possessing Instruments

of Crime Angela Asta 907(a) Guilty NFP
Rape McKenzie Miller Scott 3121(a)(1) Guilty 10-20 years

(consecutive)
IDSI McKenzie Miller Scott 3123(a)(1) Guilty 10-20 years

(consecutive)
Aggravated Indecent

Assault McKenzie Miller Scott 3125(a)(2) Guilty NFP
Aggravated Indecent

Assault McKenzie Miller Scott 3125(a)(2) Guilty NFP
Sexual Assault McKenzie Miller Scott 3124.1 Guilty NFP
Indecent Assault McKenzie Miller Scott 3126(a)(2) Guilty NFP
Robbery – Serious Bodily

Injury McKenzie Miller Scott 3701(a)(1)(i) Guilty NFP
Intimidation of Witness

or Victim McKenzie Miller Scott 4952 Guilty NFP
Unlawful Restraint McKenzie Miller Scott 2902(a) Guilty NFP
False Imprisonment McKenzie Miller Scott 2903(a) Guilty NFP
Terroristic Threats McKenzie Miller Scott 2706(a)(1) Guilty NFP
Theft by Unlawful Taking McKenzie Miller Scott 3921(a)(1) Guilty NFP
Receiving Stolen Property McKenzie Miller Scott 3925(a) Guilty NFP
Burglary McKenzie Miller Scott 3502(c)(1) Guilty NFP
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CC # Crime Victim Section Disposition Sentence
Persons Not to Possess

Firearm McKenzie Miller Scott 6105(a)(1) Severed
Robbery – Serious Bodily

Injury Joshua Scott 3701(a)(1)(i) Guilty 10-20 years
(consecutive)

Intimidation of Witness
or Victim Joshua Scott 4952 Guilty NFP

Unlawful Restraint Joshua Scott 2902(a) Guilty NFP
False Imprisonment Joshua Scott 2903(a) Guilty NFP
Terroristic Threats Joshua Scott 2706(a)(1) Guilty NFP
Recklessly Endangering

Another Person Baby Girl Scott 2705 Guilty 1-2 years
(consecutive)

Possessing Instruments of
Crime with Criminal Intent McKenzie Miller Scott 907(a) Guilty NFP

Commonwealth of Pennsylvania v.
Matthew Lyle Crowson

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Sentencing (Discretionary Aspects)—
Failure to Present Character Witnesses

No. CC 200716152. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 30, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Matthew Lyle Crowson, was charged by criminal information (200716152) with one count each of: Homicide by
Vehicle while Driving under the Influence;1 Homicide by Vehicle;2 Accidents Involving Death or Personal Injury;3 Involuntary
Manslaughter;4 Driving under the Influence of Alcohol or Controlled Substance .10% to less than .16%;5 Driving under Influence of
Alcohol;6 Accident Involving Damage Attended Vehicle;7 and summary counts of Reckless Driving, Immediate Notice of Accident,
and Driving Vehicle at Safe Speed.

Appellant entered a guilty plea to all counts on June 16, 2008. On September 15, 2008, Appellant was sentenced by the Trial
Court to the following:

Count one: Homicide by Vehicle while Driving under the Influence – four to eight years incarceration;
Count two: Homicide by Vehicle – two to four years incarceration to be served consecutive to the period of incarceration

imposed at count one, and one year probation following the periods of incarceration;
Count three: Accident Involving Death – one to two years incarceration to be served consecutive to the period of incarceration

imposed at count two and one year probation following the period of probation imposed at count two.
Appellant was sentenced to pay mandatory fines at the summary counts and no further penalty on the remaining counts. Thus

Appellant was sentenced to an aggregate term of seven to fourteen years incarceration and a consecutive term of two years
probation. The Trial Court provided reasons on the record for sentencing Appellant in the aggravated range at count one and
outside the aggravated range at count two.8

Appellant filed a post sentence motion on September 23, 2008, which was denied by operation of law on May 12, 2009.
Appellant filed an Amended Post Conviction Relief Act Petition on April 22, 2010, which was denied by the Trial Court on

July 29, 2010. Following an appeal, the Superior Court remanded the case on August 3, 2012, for the Trial Court to hold an
evidentiary hearing on Appellant’s claim of ineffective assistance of counsel. The Trial Court held an evidentiary hearing on
November 20, 2012, and the Trial Court denied Appellant post conviction relief on March 1, 2013. Appellant filed this timely
notice of appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issue on appeal, and it is set forth exactly as Appellant framed it:

1. The Trial Court erred in denying Appellant’s PCRA Petition since, even though the Trial Court acknowledged that
plea/sentencing counsel Johnson was ineffective for failing to present reputation/character witnesses at Appellant’s
sentencing hearing, the Trial Court still determined that Appellant’s lengthy 7-14 year sentence of imprisonment was
appropriate; Appellant avers that the character/reputation witnesses who testified at the 11/20/12 PCRA hearing, and
others who submitted affidavits (attached to Appellant’s 3/26/10 PCRA Petition), and Appellant’s own testimony at the
PCRA Hearing, provided favorable testimony/information (*1) that warranted a much reduced sentence for Appellant.

*1 Appellant honorably served his country in combat in Iraq, returned emotionally damaged with PTSD, served in a
Mine Rescue Unit upon his return to the United States, but, not being an individual who looked to others to solve his
problems, began abusing alcohol to self-medicate to avoid the pain from his experiences in combat situations in Iraq,
and that alcohol abuse led to the horrible accident involving the victim and her death, but Appellant deeply regretted
his actions that night and showed genuine remorse, and his testimony and witnesses demonstrated that the tragic inci-
dent on 10/15/07 was an aberration and wholly unrepresentative of the person that Appellant was, and wholly unrep-
resentative of how much he contributed and gave to others his entire life, and respectfully avers that he was entitled
to a sentence reduction.
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FINDINGS OF FACT
During the plea proceeding, the Commonwealth presented a summary of the evidence as follows:

That on July 4, 2007, in Allegheny County, at approximately 2217 hours, Trooper Brown responded to a two-vehicle
accident along Interstate 79 northbound in Marshall Township. Upon arrival, Trooper Brown observed a female, later
identified as the victim, Renee Michele Parkinson, ejected from her vehicle which was on its roof. Trooper Brown and
other officers spoke with numerous eyewitnesses that indicated a white Pontiac G6 was observed traveling erratically on
the road, weaving in and out of traffic lanes at a high rate of speed. The suspect’s vehicle then rear-ended Ms. Parkinson’s
vehicle causing her to flip an unknown number of times. After the impact the suspect’s vehicle failed to stop and render
aid. Ms. Parkinson was pronounced dead at the scene.

The witnesses stated that the vehicle continued north on the interstate. Through the course of the investigation the
officers went to 7-Eleven Exxon station on Perry Highway. The suspect’s vehicle with moderate front-end damage was
observed in the parking lot. The officers spoke with the clerk, William Butchko. Butchko stated that a white male, later
identified as the defendant, came into the store seeking assistance from an automobile accident. After receiving direc-
tions to the nearest hospital, the defendant left on foot. After a search of the area, the defendant was taken into custody
in a wooded area behind the 7-Eleven by Officer Bossong. The defendant admitted he was the operator of the vehicle
involved in the traffic accident. Officer Bossong observed the defendant to have slurred speech, glassy bloodshot eyes
and slowed movement consistent with alcohol consumption. Within two hours of the motor vehicle accident the defendant
submitted to a blood draw which yielded results of .152. While being interviewed at the hospital, the defendant stated that
he had been talking on his cellular phone at the time of the collision.

Corporal D’Andrea of the Pennsylvania State Police would have testified as an expert in accident reconstruction that
at the point of impact the defendant’s vehicle was traveling at a speed of 101 miles per hour.

A medical examiner from Allegheny County Medical Examiner’s Office would have testified that an autopsy was
performed on Ms. Parkinson, a 26-year old female, on July 6, 2007, at Lab Case Number A07-3654. The testimony would
have been that Ms. Parkinson’s cause of death was blunt force trauma to the head and trunk and that the manner of death
was homicide by vehicle.

The Commonwealth would have also submitted video surveillance of the defendant inside the 7-Eleven store after
the crash, and a representative of the defendant’s cellular phone company would have shown that the defendant’s cellular
phone was in operation at the time of the collision.

In addition, Your Honor, the defendant wrote letters to the victim’s family admitting his guilt in this matter.

Guilty Plea Transcript of June 16, 2008, at 8-11.

DISCUSSION
Appellant alleges in his sole claim on appeal that the Trial Court erred in denying his PCRA Petition and not reducing

Appellant’s sentence. This claim is without merit.
The standard of review for a denial of a PCRA Petition is “whether the determination of the PCRA court is supported by the

evidence of record and is free of legal error.” Commonwealth v. Gandy, 38 A.3d 899, 902 (Pa. Super. 2012). The scope of review is
limited to the PCRA court’s findings and the evidence of record, which are to be viewed in the light most favorable to the
Commonwealth. Commonwealth v. Koehler, 36 A.3d 121, 131 (Pa. 2012). A denial will not be disturbed unless it is found that the
certified record does not support the PCRA Court’s findings. Gandy, 38 A.3d at 902.

Appellant alleged in his PCRA Petition that counsel was ineffective for failing to present character witnesses. The standard of
review for ineffective assistance of counsel claims is well settled:

Counsel is presumed effective, and the appellant has the burden of proving otherwise. Appellant establishes ineffective-
ness of counsel with a demonstration that: (1) the underlying claim is of arguable merit; (2) counsel’s action or inaction
was not grounded on any reasonable basis designed to effectuate Appellant’s interest; and (3) there is a reasonable prob-
ability that the act or omission prejudiced Appellant in such a way that the outcome of the proceeding would have been
different. If the issue underlying the charge of ineffectiveness is not of arguable merit, counsel will not be deemed inef-
fective for failing to pursue a meritless issue. Also, if the prejudice prong of the ineffectiveness standard is not met, the
claim may be dismissed on that basis alone and there is no need to determine whether the arguable merit and client’s
interests prongs have been met. It is also well-established that claims of ineffective assistance of counsel in relation to a
plea of guilt will provide a basis for relief only if the appellant can prove that the ineffectiveness caused an involuntary
or unknowing plea.

Commonwealth v. D’Collanfield, 805 A.2d 1244, 1246-1247 (Pa. Super. 2002) (citations and quotations omitted). To establish the
second and third prongs when the claim of ineffective assistance of counsel is based on the failure to call a potential witness, peti-
tioner must establish that: “(1) the witness existed; (2) the witness was available to testify for the defense; (3) counsel knew of,
or should have known of, the existence of the witness; (4) the witness was willing to testify for the defense; and (5) the absence
of the testimony of the witness was so prejudicial as to have denied the defendant a fair trial.” Commonwealth v. Sneed, 45 A.3d
1096, 1108-1109 (Pa. 2012). As such, “counsel will not be found ineffective for failing to call a witness unless the petitioner can
show that the witness’s testimony would have been helpful to the defense.” Sneed, 45 A.3d at 1109.

Following a hearing, the PCRA Court found that while counsel should have called character witnesses, appellant failed to
demonstrate prejudice. In that regard, the Trial Court stated that even if the Trial Court had heard the testimony of the character
witnesses, the Trial Court still would have sentenced Appellant as he was sentenced. (Order of Court, March 1, 2013). As such,
Appellant was not prejudiced by counsel’s failure to call character witnesses, counsel was not ineffective, and the record supports
the PCRA Court’s decision to deny Appellant’s PCRA Petition. See Commonwealth v. Pirela, 726 A.2d 1026, 1035 (Pa. 1999) (defen-
dant failed to establish prejudice for counsel’s failure to call character witnesses during the sentencing hearing and evidence of a
troubled past might be perceived as an attempt to trivialize the gravity of the crime). See also Sneed, 45 A.3d at 1109 (counsel not
ineffective where defendant failed to establish prejudice as the proffered testimony was not exculpatory and would not have been
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beneficial in defendant’s trial); Commonwealth v. Holiday, 954 A.2d 6, 8-13 (Pa. Super. 2008) (court resentenced defendant to same
aggregate sentence of five to ten years incarceration for homicide by vehicle and accident involving death, outside the guidelines,
and the sentence was found to be reasonable).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 30, 2013

1 75 Pa. C.S. § 3735(a).
2 75 Pa. C.S. § 3732(a).
3 75 Pa. C.S. § 3742(a) and (b)(3).
4 18 Pa. C.S. § 2501 and 2504.
5 75 Pa. C.S. § 3802(b).
6 75 Pa. C.S. § 3802(a)(1).
7 75 Pa. C.S. § 3743.
8 See Sentencing Transcript of September 15, 2008, at 36-41.

Commonwealth of Pennsylvania v.
Marcus Smith

Criminal Appeal—Suppression—Weight of the Evidence—Suggestive Identification—Failure to Pick Photo out of Array

No. CC 201102575. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—November 12, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Marcus Smith, was charged by criminal information (CC 201102575) with one count of Criminal Homicide,1 two
counts of Person Not to Possess Firearm,2 one count of Alter/Obliterate Mark of Identification,3 one count of Possession of Firearm
with Altered Manufacturer’s Number,4 and two counts of Prohibited Offensive Weapon.5

Appellant filed a motion to suppress on July 16, 2012, which was heard on August 20, 2012, and denied that same day.
Appellant proceeded to a jury trial on August 20-23, 2012, at the conclusion of which Appellant was found guilty of First Degree

Murder, Possession of a Firearm with Altered Manufacturer’s Number, and two counts of Prohibited Offensive Weapon. Appellant
was found not guilty of Altering or Obliterating Marks of Identification.

On October 3, 2012, Appellant was sentenced by the Trial Court to the following:
Count one: First Degree Murder – life incarceration without the possibility of parole;
Count two: Persons Not to Possess a Firearm – three to six years incarceration to be served consecutive to the period of incar-

ceration imposed at count one;
Count three: Persons Not to Possess a Firearm – three to six years incarceration to be served concurrent with the period of

incarceration imposed at count two;
Count five: Possession of Firearm with Altered Manufacturer’s Number – three to six years incarceration to be served concur-

rent with the periods of incarceration imposed at counts two and three;
Count six: Prohibited Offensive Weapon – no further penalty;
Count seven: Prohibited Offensive Weapon – no further penalty.
On October 10, 2012, Appellant filed a post sentence motion, which was denied by the Trial Court on January 18, 2013. On

February 11, 2013, Appellant filed a timely notice of appeal.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

A. The lower court erred in denying the Motion to Suppress the suggestive one-on-one pre-trial identification made by
alleged eyewitness Fannie Lauw after she was unable to identify anyone in a photo array, and she initially told police she
had only seen part of the shooter’s face; and the court erred in not precluding Ms. Lauw from making an in-court identi-
fication due to the highly suggestive pretrial identification. She recognized Mr. Smith as the person she focused on in the
photo array, rather than as the person she observed at the time of the shooting.

B. The lower court erred in allowing the Commonwealth to present the testimony of Dionne Walker, who gave a vague
description of the shooter to the police, was unable to identify anyone in a photo array, and claimed to recognize Mr. Smith
only after she saw him at trial in what amounted to a suggestive one-on-one identification.

C. The verdict was against the weight of the evidence insofar as the testimony of Commonwealth’s alleged eyewitnesses,
Fannie Lauw, Dione Jackson, and Donta Ripley, was unreliable insofar as their observations were made under extremely
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limited circumstances, were vague, uncertain and contradictory, and they gave different versions of what they saw to the
police at different times. Ms. Lauw’s and Ashley Woessner’s testimony in particular became more detailed and inculpa-
tory over time. In addition, the inmates who testified against Mr. Smith had a motive to fabricate their claims that Mr.
Smith told them that he shot someone. Other Commonwealth witnesses, including criminals with crimen falsi convictions,
who had received reduced bonds and had pending charges, were biased or had reason to make up stories implicating Mr.
Smith in the death of his close friend. Finally, someone else confessed to the police to committing the crime on two sepa-
rate occasions, and that person was observed in the area of the shooting. Testimonial evidence and physical evidence,
including a baseball cap with his DNA found at the scene, and evidence found in Manny Robinson’s possession, includ-
ing the murder weapon and shotgun shells, corroborated his admissions of guilt. Thus, the guilty verdict could only have
been based on surmise and conjecture.

FINDINGS OF FACT
Appellant spent the morning of February 12, 2011, at the home of Tanisha Helms in the Hill District section of the City of

Pittsburgh. (T.T. 146-147, 157, 593).6 While there Appellant returned a phone call from his girlfriend, Ashley Woessner, who
confronted him about getting another woman pregnant. (T.T. 476-477). Appellant, assuming that their mutual friend Dane
Smith had told Woessner about the other woman, became upset with Smith. Smith and Appellant referred to each other as
brothers even though they were unrelated.7 He told Woessner, “Dane is lying. Say no more, he is gone,” and hung up on
Woessner. (T.T. 475, 477, 595).

Appellant exited Helms’s residence and waited on her front porch, anticipating Smith’s arrival there. Appellant’s friend
Donta Ripley was already waiting outside for Appellant, and joined him on the porch. (T.T. 317, 322). Dane Smith arrived at
approximately 2:00 P.M. and Appellant walked down the porch steps to confront him. The two argued and Smith began to walk
away. Appellant yelled for Smith to stop, but he continued to walk away. Appellant pulled out a sawed-off shotgun and shot into
the air, prompting both Smith and Ripley to run down Reed Street towards Centre Avenue. (T.T. 135, 179, 199, 208-210, 257, 323-
325, 593-594).

Appellant, shotgun in hand, chased Smith onto Centre Avenue where Smith darted back and forth between midday traffic in an
attempt to avoid Appellant. (T.T. 179-180, 186, 211, 226, 319-320, 325-326). Appellant shot at Smith, striking him on the right side
with shotgun pellets. (T.T. 239-242, 258-259). Despite being shot, Smith managed to maneuver around a truck on Centre Avenue,
but Appellant followed him as Smith pleaded, “Don’t shoot me. I didn’t make this phone call. I had nothing to do with it.” (T.T. 256,
260, 263-264). Appellant shot Smith again, this time grazing his right arm and causing him to fall to the ground. (T.T. 188, 229, 245-
246, 265, 285). From the ground, Smith again pleaded with Appellant, “You don’t have to do this.” (T.T. 230). Appellant stood over
Smith, pointed the gun at him, and shot him in the head. (T.T. 188, 230-231, 243, 283, 285-286).

Appellant crossed to the opposite side of Centre Avenue and ran behind a church. (T.T. 266, 283, 331). From the parking
lot behind the church, Appellant jumped over a fence and slowly jogged up the hillside away from the scene. (T.T. 268-269,
289, 306). 

When police arrived Smith was found lying facedown next to the front wheel of the truck; he was bleeding from his side and
had an obvious gunshot wound to the head. (T.T. 163, 305-306). He was emergently transported to Mercy Hospital but attempts to
save his life were to no avail. (T.T. 352). Smith suffered a gaping wound to his right arm, a large defect in his skull, and small
pellet wounds on his right hip, arm, side, abdomen, and back. (T.T. 239-242). The cause of death was multiple gunshot wounds to
the head and trunk, and the manner of death was homicide. (T.T. 255).

Appellant attempted to avoid taking responsibility for Smith’s death by persuading Emmanuel Robinson to turn himself
in as the shooter. Robinson was a friend of both Appellant and Smith, and was of limited cognitive ability.  Appellant suggested
that since Appellant was expecting a child with Robinson’s aunt, and since Robinson did not have a criminal record, he could
take responsibility for the shooting. Woessner and Appellant drove Robinson to the building that housed the homicide office
and told him to ask for Detective Sherwood. (T.T. 332-333, 421-423). Robinson went into the homicide office and confessed to
the shooting, but once it became apparent that he was not the shooter based on his limited ability and inability to answer
basic questions about the shooting, Detective Sherwood had Robinson escorted home. (T.T. 425-426, 561). Undeterred,
Appellant directed Robinson to locate the murder weapon in the woods near the end of Brackenridge Street where he had
discarded it. Woessner drove Robinson to that location the following morning and Robinson retrieved the shotgun. (T.T. 427-
428, 488). Woessner later drove Robinson to the homicide office and waited outside with the headlights shining into the lobby
so she could update Appellant while Robinson went inside with the shotgun. Once inside, Robinson notified the front desk
that he was there to confess to a murder and laid down on the ground with his limbs outstretched so detectives could retrieve
the shotgun. Detectives escorted Robinson inside and Woessner drove away. (T.T. 431-433, 494). Once inside Robinson told
Detective Sherwood that Appellant sent him there. Robinson was arrested and charged with a firearms violation. (T.T. 407,
433-434). Upset that homicide charges had not been brought against Robinson, Appellant sent Woessner to police headquar-
ters the following day to say that Robinson was the killer. However, once she arrived there and was interrogated by detec-
tives, Woessner told them that Robinson was setup by Appellant to confess to a crime that Robinson did not commit. (T.T.
497-500).

Police executed a search warrant and recovered a backpack from the living room of Helms’s residence on Reed Street, contain-
ing indicia for Appellant and an empty Remington shotgun shell box. (T.T. 147-149, 151-152). One 12-gauge shotgun shell was
recovered from the sidewalk in front of Helms’s Reed Street residence and a second 12-gauge shotgun shell was recovered from
a nearby yard on Centre Avenue. It was determined that these shells were both discharged from the firearm that Appellant
instructed Robinson to retrieve. (T.T. 138, 144, 161, 365-366). A 12-gauge shotgun shell wadding was recovered from Smith’s brain
during autopsy, and a second shotgun shell wadding was found next to the truck where Smith was found on Centre Avenue. (T.T.
165-166, 244, 365-366).

Based on the evidence above and an interview with Woessner which revealed that Appellant hid several guns at a home in North
Braddock, police obtained an arrest warrant for Appellant and a search warrant for that home. (T.T. 563). The SWAT team executed
the search; their announcement prompted Appellant to flee from the front bedroom to the rear of the house, but he eventually
emerged and was detained. SWAT found the duffel bag of guns described by Woessner in the front bedroom, as well as shotgun
shells and a second loaded sawed-off shotgun. (T.T. 564, 567, 582, 584-585, 587). Appellant was formally arrested and charged as
noted hereinabove.
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DISCUSSION
I.

Appellant first argues that the trial court erred in denying the motion to suppress the identification testimony of a witness,
Fannie Lauw. This claim is without merit.

Lauw observed the final phase of the shooting unfold in front of her apartment building on Centre Avenue. She was inter-
viewed and shown a photo array which included a photograph of Appellant. Although she focused on Appellant’s photograph, she
stated that she was not one hundred percent certain that Appellant was the shooter because her view of the shooter during the
incident was primarily a side profile, and the photograph in the array was a full frontal picture. Lauw stated that Appellant looked
very similar to the shooter. She later saw Appellant at the preliminary hearing and positively identified him. (T.T. 270-272, 291-
292, 294). 

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as
follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, in Appellant’s motion to
suppress he alleged the following:

1. A Commonwealth witness, Fannie Lauw, initially advised police that she was unable to select anyone out of a photo-
array including a photo of the defendant on or about the date of the killing of 2-12-11.

2. The Commonwealth has alleged that Ms. Lauw was a subpoenaed witness at the defendant’s preliminary hearing sched-
uled for 2-25-11.

3. The Pittsburgh Police insured that Ms. Lauw was provided an opportunity to see the red clothed, cuffed defendant as
the defendant’s case was called and the witness, in essence, made a one-on-one identification under the most unreliable
of circumstances.

4. The defense suggests that Ms. Lauw’s identification of the defendant under the above-cited circumstances is severely
tainted and should bar any in-court identification by Ms. Lauw.

5. The defense suggests that Ms. Lauw was never realistically expected to be a witness and to position her in a courtroom
where she would be provided a one-on-one identification opportunity appears to be on unvarnished attempt to violate the
defendant’s constitutional protections.

6. On 6-8-12, Ms. Lauw revealed to ADA Rob Schupansky that she could now make an identification of the defendant in
light of her one-on-one identification at the preliminary hearing despite her failure to select the defendant at a prior photo
array. (Mr. Shupanksy promptly advised the defense of the “new” evidence.)

7. The defendant suggests that any out-of-court and/or in-court identification be suppressed as a result of illegality based
on a violation of his state and federal constitutional protections.

Omnibus Pre-Trial Motion, July 16, 2012.

In reviewing the propriety of identification testimony, the reviewing court must determine whether, under the totality of the
circumstances, the identification is reliable. Commonwealth v. Moye, 836 A.2d 973, 976 (Pa. Super. 2003). When the allegedly unre-
liable identification occurs in a courtroom, the identification is reviewed as follows:

The suggestive quality arising from a courtroom confrontation is created by the fact that the accused is clearly
designated by his role in the proceeding as the suspected perpetrator prior to the identification. The type of
inherent suggestiveness present in all one-to-one confrontations is present, and to some extent magnified,
where the identification is made in open court…. Nevertheless, the key in determining the admissibility of such
evidence is not simply the suggestiveness of the circumstances surrounding the identification but rather the
likelihood of misidentification.

Commonwealth v. Ferguson, 475 A.2d 810, 815 (Pa. Super. 1984). Several factors to be considered include the witness’s opportunity
to view the perpetrator during the event, the witness’s degree of attention during the event, the accuracy of prior descriptions of
the perpetrator, the witness’s level of certainty regarding the identification, and the time lapse between the event and the identifi-
cation. Commonwealth v. Brown, 23 A.3d 544, 558 (Pa. Super. 2011).

At the conclusion of the suppression hearing, the Trial Court made the following findings of fact: (1) on February 12, 2011,
Lauw heard an initial gunshot and then opened her third floor window; (2) there were no internal or external obstructions of her
view of Centre Avenue; (3) it was a clear, sunny day; (4) her window was approximately forty feet from Smith’s final resting place;
(5) Lauw kept her eyes on the shooter until he escaped up a hill and police arrived on scene; (6) Lauw had her niece call 911 while
she continued to observe the event; (7) Lauw was shown an eight person photo array, including a picture of Appellant, on the day
of the shooting; (8) Lauw focused on Appellant’s photo in the array, but requested a side view picture as she mostly viewed the
shooter from the side; (9) a side view picture was unavailable; (10) while noting that Appellant looked very similar to the shooter,
Lauw stated that she could not identify anyone in the photographs because she was not one hundred percent sure; (11) Lauw
entered the preliminary hearing courtroom during another individual’s hearing on February 25, 2011; (12) Lauw saw Appellant
walk into the courtroom on the other side of a partition and immediately recognized his face as that of the shooter; (13) Lauw
immediately notified the detectives present; (14) Appellant’s case had not yet been called; (15) Lauw did not see handcuffs or leg
shackles on Appellant; and (16) several other defendants were present behind the partition. (T.T. 11-13, 16-18, 31, 36-41, 45-48,
50, 53-58).
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Based on those findings of fact, the Trial Court found that an independent basis existed for Lauw’s identification based on her
focus and opportunity to view the shooting that unfolded in front of her apartment building. (T.T. 73-74). The record supports the
Trial Court’s findings and conclusion that the identification had an independent basis and was reliable, and thus the Trial Court
properly denied Appellant’s motion to suppress and permitted the in-court identification. See Commonwealth v. McIntosh, 476 A.2d
1316, 1320 (Pa. Super. 1984) (trial court properly found independent basis for identifications, even though witnesses were unable
to identify defendant from photo array, because they had ample opportunity to view defendant during crime, provided accurate
descriptions to police, and never identified anyone else as the perpetrator, and the inability to identify defendant in a photo array
went to the weight of the evidence and not its admissibility). See also Commonwealth v. Gibson, 688 A.2d 1152, 1163 (Pa. 1997)
(cautionary instruction not required for witness’s in-court identification where witness had adequate time to observe defendant
during crime and while finding one photograph in array familiar, did not want to identify defendant until certain, and immediately
identified defendant as shooter when witness saw defendant in person at trial).

Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the Trial Court erred in admitting the testimony of Dionne Walker. This claim is with-

out merit.
Specifically, Appellant alleges that the identification testimony of Dionne Walker should not have been admitted because she

failed to identify Appellant in a photo array, provided a vague description of the perpetrator to police, and identified Appellant for
the first time at trial. However, while Walker was unable to identify Appellant in a photo array on the day of the shooting, on the
first day of Appellant’s trial she immediately recognized Appellant and notified the assistant district attorney and Detective
Sherwood that she recognized Appellant as the shooter.8 The Trial Court, after reviewing the brief report of the identification,
admitted the testimony. The Trial Court stated that the “circumstances of the [identification] testimony can be fully brought to bear
in terms of previous failure to identify and the [inherent suggestiveness] that may attach to the proceeding itself.” (T.T. 124-126,
194-195).

Walker’s identification had an independent basis as the record demonstrated that: (1) Walker had an unobstructed view of
Appellant holding a shotgun and chasing Smith; and (2) she previously provided police with an accurate description of Appellant.
Walker was unable to identify Appellant from the photo array because the incident happened so quickly. However, she immediately
recognized Appellant as the individual with the shotgun the next time she saw him (on the first day of trial) and positively identi-
fied him. (T.T. 212-213, 216-219). Thus, the Trial Court properly admitted the identification testimony of Dionne Walker, her prior
inability to identify to be the subject of cross examination. (T.T. 195). See supra Discussion I. McIntosh, 476 A.2d at 1320 (prior
inability to identify defendant in photo array goes to weight of the evidence, not its admissibility; and trial court properly found
independent basis for in-court identification based on witnesses’ opportunity to view defendant during the crime, prior accurate
though vague descriptions of perpetrator, and the fact that the witnesses never identified anyone else as the perpetrator).

Appellant’s claim is without merit.

III.
Appellant, in his final claim, alleges that all of the guilty verdicts were against the weight of the evidence based on (1) unreli-

able eyewitness testimony; (2) witness bias; and (3) that someone else confessed to the murder. The first argument is without merit,
and the second and third arguments are waived.

Appellant alleged in his post-sentence motion that “the verdict was against the weight of the evidence inasmuch as the
Commonwealth eye-witnesses, Fannie Lauw, Dione Jackson and Donta Ripley were unreliable and contradicted by the defense eye-
witnesses, Keisha Scott and Shakeeta Scott.” Post-Sentence Motions, October 10, 2012, at ¶ 6(b). It is axiomatic that weight claims
raised for the first time on appeal are waived as appellate review of weight claims is limited to the trial court’s exercise of discre-
tion in granting or denying the new trial. Commonwealth v. Hodge, 658 A.2d 386, 389 (Pa. Super. 1995); Pa. R. Crim. P. 607; Pa. R.
App. P. 302. Furthermore, a “theory of error different from that presented to the trial jurist is waived on appeal, even if both theo-
ries support the same basic allegation of error which gives rise to the claim for relief.” Commonwealth v. Gordon, 528 A.2d 631, 638
(Pa. Super. 1987). As Appellant raises the second and third arguments under his weight claim for the first time on appeal, these argu-
ments are waived and the Trial Court may only address the properly preserved argument regarding the eyewitness credibility.

With respect to a weight challenge based on the credibility of witness testimony, the Superior Court has held as follows:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the trial
court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make any
verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover, where the
trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question of
whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007) (citations and quotations omitted). An abuse of discretion will only
be found where the decision of the trial court is “manifestly unreasonable or where the law is not applied or where the record
shows that the action is a result of partiality, prejudice, bias or ill-will.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013).
Further, the fact finder is free to believe all, part, or none of the testimony offered in assessing the credibility of witnesses.
Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004).

As discussed above, the Trial Court properly admitted the identification testimony of Fannie Lauw and Dionne Walker, and the
jury also heard identification testimony from Donta Ripley. See supra Discussion I and II. With respect to identification testimony,
the Superior Court has held as follows:

Evidence of identification need not be positive and certain to sustain a conviction. Although common items of clothing
and general physical characteristics are usually insufficient to support a conviction, such evidence can be used as other
circumstances to establish the identity of a perpetrator. Out-of-court identifications are relevant to our review of suffi-
ciency of the evidence claims, particularly when they are given without hesitation shortly after the crime while memo-
ries were fresh. Given additional evidentiary circumstances, any indefiniteness and uncertainty in the identification
testimony goes to its weight.
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Commonwealth v. Orr, 38 A.3d 868, 874 (Pa. Super. 2011) (citations and quotations omitted). Appellant’s claim that the verdicts
were against the weight of the evidence is without merit.

The jury heard testimony that Appellant pressured Robinson into confessing to the crime. This was confirmed by the testimony
of Donta Ripley and Ashley Woessner. (T.T. 324-333, 480, 484-497). Additionally, the jury heard testimony from several eyewitnesses,
three of whom positively identified Appellant as the shooter. (T.T. 212-213, 267, 272, 324-331). Finally, two inmates testified to state-
ments made by Appellant regarding killing his brother and having to get rid of a female witness on his case. The jury clearly found
these witnesses credible, and thus the Trial Court did not abuse its discretion in denying Appellant’s weight claim. See
Commonwealth v. Smith, 861 A.2d 892, 895-896 (Pa. 2004) (first degree murder conviction not against the weight of the evidence
where the jury found the Commonwealth witness credible and found defendant’s version of events incredible). See also Trippett,
932 A.2d at 198-199 (it is outside the purview of the Superior Court’s review to rule on the credibility of witnesses).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: November 12, 2013

1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 6105(a)(1). These charges were severed prior to trial, and the Trial Court found Appellant guilty of both counts on
August 28, 2012.
3 18 Pa. C.S. § 6117(a).
4 18 Pa. C.S. § 6110.2(a).
5 18 Pa. C.S. § 908(a).
6 The designation “T.T.” followed by numerals refers to Trial Transcript, August 20-23, 2012.
7 It was established that Dane Smith introduced Marcus Smith to Ashley Woessner as his brother, though the two were unrelated.
(T.T. 475). Additionally, when police interrogated Appellant about the shooting death of Dane Smith he became angry and several
times stated, “I did not shoot my brother.” (T.T. 595).
8 Dionne Walker initially did not identify anyone as the shooter and did not pick Appellant out of the photo array she was shown.
On the first day that she was subpoenaed to court for Appellant’s trial, the district attorney and Detective Sherwood were about to
go over her initial report with her when she stated that she could identify Appellant as the shooter. The district attorney immedi-
ately notified defense counsel and the Trial Court. The Trial Court ordered Detective Sherwood to prepare a report for counsel to
have for purposes of discovery and cross-examination. (T.T. 124-126, 194-195).

Commonwealth of Pennsylvania v.
Danny Lee Nixon

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Circumstantial Evidence—Involuntary Servitude

No. CC 2012-01502. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—October 31, 2013.

OPINION
Danny Nixon was convicted of unlawful restraint, terroristic threats and two counts of simple assault in a non-jury trial on

January 31, 2013. Immediately following the verdict, sentencing took place. Punishment was imposed on the unlawful restraint
charge. It was 11 months and 15 days to 2 years and 6 months in jail followed by a probation term of 2 years, 6 months.1 The
probation was made consecutive to the incarceration term. No further penalty was imposed on the remaining 3 counts, including
a simple assault count involving a second victim.

On February 6, 2013, Nixon sought post-sentence relief. He made several arguments including a challenge to the evidence’s
weight and sentencing related claims.2 Through an opinion, this Court dispatched the weight of the evidence claim and granted
sentencing relief through a new sentencing order docketed on June 13, 2013.

Nixon filed an appeal on July 15, 2013. He was then ordered to file a Concise Statement, which he did in timely fashion on
August 19, 2013. He advances 5 assertions of error. Two are evidence based. The other three complain about the sentence.

Nixon’s initial attack on the verdict is that there is insufficient evidence of jurisdiction. Concise Statement, ¶ 1 (Aug. 16, 2013).
[T]he locus of a crime is always in issue, for the court has no jurisdiction of the offense unless it occurred within the county of trial.
Commonwealth v. Mull, 175 A. 418, 419 (Pa. 1934); Commonwealth ex rel. Chatary v. Nailan, 206 A.2d 43, 45 (Pa. 1965). Moreover,
jurisdiction may never be waived, and may be presented at any stage of the proceeding. Commonwealth v. Little, 314 A.2d 270
(Pa. 1974).

The government’s evidence meets the necessary threshold to establish jurisdiction of this court of common pleas to adjudi-
cate Nixon’s criminal case. Sheila Robinson, the victim of Nixon’s criminal conduct, told the Court she lived at “5518 Broad
Street, Apartment 3”. Trial Transcript (“TT”), pg. 8. There was a party at that residence and Nixon was present. Then things
took a turn for the worse. Interaction between Robinson and Nixon forced her to go to the hospital. She went to Presbyterian
Hospital. TT, 23. The defendant’s nephew, William Spencer, told the Court the incident happened at his “Aunt’s Sheila’s resi-
dence” “5518 Broad Street”. TT, 32. The government’s 3rd witness was Officer David Derbish. He is employed by the City of
Pittsburgh and was dispatched to 5518 Broad Street, Apartment 3, around 9:05 p.m. on January 23rd. TT, 47, 48. Nixon, himself,
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also contributed some evidence on the jurisdiction angle. He told the Court he was attending school at “the Everett Institute
downtown” TT, 52, and was at Sheila Robinson’s residence on January 21st. TT, 52-53. Officer Derbish added that, a few days
later, he arrested Nixon. TT, 61.

A fact finder is allowed to infer facts from other facts. That is the essence of circumstantial evidence. A City of Pittsburgh police
officer responded to a call for help. That scene was the same location the other government witnesses said the criminal incident
with Nixon took place several hours earlier. The power of inference demonstrates the government has proven the locus of this
crime took place in Allegheny County.

Nixon’s second argument is a sufficiency challenge to the unlawful restraint conviction. He claims the government’s proof was
lacking in one of two ways; first, the restraint did not expose her to a risk of serious bodily injury as required by 2902(a)(1); or,
second, the restraint did not hold her in a condition of involuntarily servitude. Concise Statement, ¶ 2. Both claims are refuted by
the evidence presented at trial.

Nixon’s collective conduct exposed Sheila Robinson to a risk of serious bodily injury. The credible evidence shows Nixon
threw a table at her, choked her, and while holding not 1, but 2, knives threatened to kill her and, then tried to push her into a
bathtub full of very hot water. TT, 12 (threw table), 14-16 (choking), 17 (knives), 17 (threat), 19 (hot water). The failed hot water
attempt was followed by several fist blows to her mid-section. TT,20. This all happened after she told him he was going to take
a walk and Nixon “guarded the door where [Ms. Robinson] couldn’t get out.” TT, 9-10. “[H]e wouldn’t let me leave”. TT, 11. The
totality of these circumstances satisfies the restraint component as Ms. Robinson was deprived of her freedom to leave her own
residence to escape Nixon’s physical and verbal tirade. The Court found no justification for his conduct. The unlawful element
has been satisfied. And, finally, Ms. Robinson was exposed to an actual risk of serious bodily injury. The scene that Nixon
created, the havoc he created, rained on Ms. Robinson in such a way that she is quite lucky to have only sustained the injuries
that she did.

The involuntary servitude argument has some more nuance. The nuance is not generated by Nixon but by the facts and their
juxtaposition to the rather meager amount of case law on this finite point.

Our Suggested Standard Criminal Jury Instructions set forth the elements of this crime and its Notes provided some helpful
information. The elements are: (1) the defendant held another in a condition of involuntary servitude; and, (2) the defendant
knew that he was holding another in that condition. In other words, the defendant was aware of what he was doing and of the
effect it was having on the individual. Pa. SSJI (Crim), Section 15.2902B, (2d Ed. 2006 Supp.). Our jury instructions define
“involuntary servitude” this way: he subjected the individual to his will and deprived her of freedom of choice; or, his actions
caused the individual to have, or to believe that she had no way to avoid doing what the defendant told her to do. Id. The Notes
refer the reader to a few decisions: Commonwealth v. Schilling, 431 A.2d 1088 (Pa. Super. 1981), Commonwealth v. Wells, 460
A.2d 328 (Pa. Super. 1983), and Commonwealth v. Dehoniesto, 624 A.2d 156 (Pa. Super. 1993), appeal denied, 634 A.2d 217 (Pa.
1993). The Court has read those three decisions along with Commonwealth v. Prince, 719 A.2d 1086 (Pa. Super. 1998) and
Commonwealth v. Moody, 441 A.2d 371 (Pa. Super. 1982).3 Four of these decisions4 make up our precedent and help us resolve
the present argument.

Wells was the first decision to add some definitional meat to the bones of what “involuntary servitude” is. 460 A.2d at 330 (“We
have discovered no case construing the meaning of ‘involuntary servitude’ as used in the definition of the offense of unlawful
restraint.”). In the context of a jury charge challenge, the Court set out to define the phrase.

“In the Crimes Code, the offense of unlawful restraint, 18 Pa.C.S.A. § 2902, falls between the offense of kidnapping,
Id. § 2901, and the offense of false imprisonment, Id. § 2903. Kidnapping requires that a person remove another a
‘substantial distance [] from the place where he is found,’ or confine another ‘for a substantial period in a place of
isolation… .’ Id. § 2901[ ]. False imprisonment requires that one ‘knowingly restrain another unlawfully so as to inter-
fere substantially with his liberty.’ Id. § 2903 []. Unlawful restraint has no similar requirement; it suffices merely to
‘hold [] another in a condition of involuntary servitude.’ Id. § 2902(2).

It is therefore clear that ‘involuntary servitude’ has no time dimension. Holding another in a condition of slavery
would represent holding him in a condition of prolonged involuntary servitude. But that is not the only sort of invol-
untary servitude the legislature had in mind. For if that were the only sort it had in mind, it would have said so, just
as in defining kidnapping it required proof of a ‘substantial distance’ or ‘substantial period’, and in false imprison-
ment, of ‘substantial[]’ interference with liberty.

Once one realizes that ‘involuntary servitude’ has no time dimension -- that any involuntary servitude, from brief
to prolonged, may represent unlawful restraint -- it becomes apparent that the lower court’s charge was correct. The
court told the jury that the Commonwealth had to prove that in lying on the floor or in opening the door to enable
appellant to escape, Mr. Sulik or Mr. Coen had not acted freely, but, rather, as individuals whom appellant had deprived
of freedom of choice and had subjected to his will. Such individuals may fairly enough be characterized as ‘in a
condition of involuntary servitude.’ Slaves, if you will, for a brief period.”

Wells, 460 A.2d at 330.

In Moody, the Court was faced with a sufficiency challenge to an unlawful restraint conviction. 441 A.2d at 372. The Moody facts
are every parent’s nightmare.

“[A]t about 12 noon on October 11, 1978, Ruthy Johnson, a twelve-year old, was accosted by Moody, while walking
down the street in front of her home. Johnson testified that Moody forced her into the basement of a building where he
sexually molested her. Moody forced Johnson to stand on a chair while he fondled her genitalia. She stated he even-
tually began to unzip his pants, whereupon she kicked him in the groin.

Moody then fled the building, only to be followed by Johnson. Moody struck Johnson, in an attempt to keep her in
the cellar and then attempted to lock the door to the cellar, thereby trapping Johnson within. However, Johnson told
him not to lock the door, which Moody did not. Moody then left the building. Johnson exited the cellar shortly after
Moody, alerted others of her situation…”

Id., at 372-373. These facts led the Moody court to a rather succinct conclusion affirming the conviction.
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“In the instant case, it is clear that Ruthy Johnson was forcibly detained in the cellar of a house against her will. She
was threatened by Moody, struck by him, and she forcibly resisted his actions. We hold that based upon this evidence
the court could have reasonably inferred that Ms. Johnson was being [unlawfully] restrained by Moody.”

Id., at 374.

The Dehoniesto case originated in Pittsburgh. The facts are straightforward. An ex-boyfriend showed up at the victim’s door.
With a gun in his hand and threatening to shoot if she screamed order her to come with him. She got in the backseat of his car.
After picking up a friend of his, they drove about 30 minutes to Schenley Park. He got a knife from the glove box and forced her
to a secluded spot. She was then forced to strip naked. He then beat her and cut her back and chest. A return to the car followed.
A second beating took place there. An hour and half later, the victim was dropped off at her house. Police were called.
Commonwealth v. Dehoniesto, 624 A.2d 156 (Pa. Super. 1993), appeal denied, 634 A.2d 217 (Pa. 1993). Without any hesitation, the
Court found sufficient evidence5. “Here, appellant forced the victim six miles from her home to a park, forced her to disrobe and
then assaulted her.” Id., at 161.

The decision of Commonwealth v. Prince, 719 A.2d 1086 (Pa. Super. 1998) rounds out the 4 involuntary servitude sufficiency
decisions in this Commonwealth. The Prince panel found the unlawful restraint had been proven. Relying upon the jury’s ability
to believe all, part or known of a witnesses testimony, the Court said:

“If the jury believed Ms. Prince’s version of events, it could have found that … she stayed near appellant all night out
of fear for her safety.”

Id., at 1089. In support, the opinion referenced 2 decisions already discussed, Dehoniesto and Wells.
The Court’s review of these decisions supports the guilt determination of unlawful restraint. Many times during this incident,

Ms. Robinson was subjected to the will of another. Wells teaches us that even a short period of time is enough. Here, there were
plenty of short periods which made up for a very long period of which Mr. Nixon deprived the freedom of Ms. Robinson. That free-
dom was deprived through the use of force and threats of force. A lesson gleaned from Moody. And, as happened in Prince, Ms.
Robinson was deemed a credible witness. In summary, the facts justified the guilty verdict.

That concludes Nixon’s challenges to the guilt determination. His focus now shifts to his sentence. He advances 3 claims
of error: (A) failure to justify non-guideline sentence; (B) departure from guidelines was improper; and (C) sentence was
excessive.

Before addressing these specific arguments, some basic legal principles frame the discussion. Pennsylvania is an individual-
ized sentencing state; meaning, the unique facts and circumstances of this case and this defendant are to be considered.
Commonwealth v. Walls, 926 A.2d 957,963-962 (Pa. 2007)(‘sentencing is individualized.”). A court has several options available to
it at sentencing 42 § 9721(a)(1-7). Selections from the various options is guided, somewhat, by certain statutory factors. These
factors include “confinement that is consistent with the protection of the public,” “the gravity of the offense as it relates to the
impact on the life of the victim and on the community” and the “rehabilitative needs of the defendant.” 42 Pa.C.S.A. 9721(b). It is
also incumbent upon the sentencing court to “disclose in open Court” “the reasons for the sentence. Id.

At both sentencing proceedings, (January 31 and June 13), the Court articulated its reasons for the sentence. The centerpiece
was the presence of two children. They saw their father verbally and physically pummel their mother. “I believe the children begin
to believe that’s all within the range of things that happen in the course of a relationship. I think it creates little boys who have
distorted realities about how disputes are resolved or how to interact with women who don’t do what you want.” Sentencing
Transcript, pg. 15, (June 13, 2013). The impact on those two children will probably never be known. The sentence though may help
these 2 young members of our community learn that there are harsh consequences for treating another human being in this way.
Ms. Robinson, the victim of Mr. Nixon’s terror also deserved some peace and tranquility for the immediate future and beyond. The
no contact order along with the probation term will provide her some measure of relief. But it also helps her neighbors enjoy the
quiet solitude of their homes by not having to deal with Mr. Nixon’s antics for several months. The gravity of the offense was also
considered. But for the intervention of a male cousin, the crimes committed may have been worse. On balance, the Court weighed
the required criteria and arrived at this particular sentence.

Non-Guideline Sentence
The Court received the guidelines. Sentencing Transcript, pg. 68, (January 31, 2013). They were, as argued by defense counsel,

an intersection of a zero prior record score and an offense gravity score of 3. The suggested range was restorative sanctions to 1
month in the standard, and up to 4 months in the aggravated range. Sentencing Transcript, pg. 7, (June 13, 2013). The Court’s
sentence of 11½ to 23 months was outside this range.

Nixon appears to argue that simply because this Court did not “contemporaneously” provide a written statement of its reasons,
that he should get a new sentencing hearing. While not required in 1925(b) practice, the absence of precedent supporting Nixon’s
interpretation speaks volumes. Our Superior Court has stated for a long time, when a trial court sentences outside the guidelines
it “must provide in open court a contemporaneous statement of reasons in support of its sentence.” 42 Pa.C.S.A. § 9721.
Commonwealth v. Bowen, 55 A.3d 1254, 1264 (Pa. Super. 2012), citing, Commonwealth v. Eby, 784 A.2d 204, 205-206 (Pa. Super.
2001). The Court articulated its reasons for the sentence in open court.

Guideline Departure was Improper
Nixon’s Concise Statement on this issue has several threads. Each will be addressed.
The first impropriety was the raw number variation from the guidelines. In the previous discussion, the Court explained its

reasons for the sentence imposed. They need not be repeated here.
The second point is this sentence, with its great departure, is only called for in exceptional circumstances. The Court agrees.

This was one of those exceptional cases. It was not a run of the mill unlawful restraint. As the review of the elements above show
there is no time dimension to this crime. It can be satisfied in a very short window. The short circumstance case is contemplated
in the guidelines. The facts here – terror imposed for hours – does not fall within the heartland of cases the Sentencing Commission
contemplated.

Nixon also trumpets the lack of aggravating circumstances.6 The Guidelines do not contemplate relationships between the
defendant and a victim. The relationship of Nixon and his victim was a factor pushing this Court to its sentence. The Guidelines
do not consider if other people were present. In this case, there were 2 children and a grown man who were forced to witness
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Nixon’s conduct. That contributed to the Court’s sentence. Both of these circumstances certainly pushed the Court’s sentence north
of the standard range.

The final argument under this heading is the Court erred by not properly balancing the mitigating circumstances. A review of
both sentencing proceedings refutes this assertion. The Court heard from Nixon. It received the documents his lawyer presented.
It entertained his lawyer’s pitch. Ultimately, it failed to persuade.

Excessive Sentence
Nixon supports this assertion by repeating all the matters he previously presented. Concise Statement, ¶ 5. As mentioned

throughout this opinion, the sentence was reasonable given the unique facts and circumstances played out in front of this jurist.
The 11½ to 23 months in jail was not excessive.

BY THE COURT:
/s/Williams, J.

1 The 2 ½ years of probation was the result of Nixon’s post-sentence motion where relief was granted and the sentence corrected
from 5 years of probation to the present 2 ½ years. See, Opinion, (June 3, 2013).
2 Nixon also sought bail pending appeal but the Court ruled the issue had evaporated because his request was tied to a negative
result on his sentencing based claims. Opinion, (June 3, 2013). On June 27, 2013, the Court denied Nixon’s June 21st Motion for
Release on Bail. It did so based upon Pa.R.Cim.P. 521(D)(2).
3 Our research reflects 7 appellate decisions are found using the following search phrase in the Pennsylvania combined cases
library “unlawful w/7 restraint & name (commonwealth) & involuntary w/7 servitude”. Three of them are section (1) cases – risk
of serious bodily injury. See, Commonwealth v. Melvin, 572 A.2d 773, 775 (Pa. Super. 1990)(“Appellant was charged under section
(1) of the [unlawful restraint] statute…”); Commonwealth v. Williams, 534 A.2d 101, 104 (Pa. Super. 1987)(“The instant case
involves an unlawful restraint in circumstances exposing the victim to risk of serious bodily injury, rather than one involving
conditions of involuntary servitude.”); and Commonwealth v. Schilling, 431 A.2d 1088 (Pa. Super. 1981)(“[I]t is crucial to note that
Mr. Schilling was not charged with subsection two of this crime which is committed when the accused knowingly ‘(2) holds another
in a condition of involuntary servitude’.”),
4 As mentioned in the previous footnote, Schilling is not a section (2) involuntary servitude prosecution.
5 The Court dispatched the defendant’s main argument by footnote.

“Appellant argues that involuntary servitude requires the extraction of forced labor and as appellant never demanded
labor from the victim appellant’s conviction for unlawful restraint cannot stand. Appellant’s argument is meritless. In
Commonwealth v. Wells, 313 Pa. Super. 557, 460 A.2d 328 (1983), this court expressly rejected the argument appellant
now espouses. In Wells, the court held that simply holding an individual subject to the will of another was sufficient to
establish unlawful restraint.” 624 A.2d 161 f.n. 10.

6 He also argues to the absence of circumstances not already taken into consideration by the Guidelines. Concise Statement 4(c).
The Court’s discussion, in various other parts of this opinion, highlights how this case presented facts and circumstances not
considered by the Guidelines.

Commonwealth of Pennsylvania v.
Dajunt Porter

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to Present Alibi—
Advice about Defendant Testifying on His Own Behalf

No. CC 200309007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—October 31, 2013.

MEMORANDUM OPINION AND ORDER
Dajunt Porter, petitioner, filed a Petition for Post Conviction Collateral Relief alleging that trial counsel was ineffective for fail-

ing to present three alibi witnesses and for advising him against testifying on his own behalf at trial. A hearing was held on June
27, 2013. For the reasons that follow, the Petition will be DENIED.

Petitioner was found guilty, following a non-jury trial, of one count of Burglary (18 Pa. C.S.A. § 3502); two counts each of
Aggravated Assault (18 Pa. C.S.A. § 2702(A)(1)); two counts each of Robbery (18 Pa. C.S.A. § 3701(A)(1)); one count of Criminal
Trespass (18 Pa. C.S.A. § 3503(A)(1)(ii)); one count of Recklessly Endangering Another Person (18 Pa. C.S.A. § 2705); and one count
of Criminal Conspiracy (18 Pa. C.S.A. § 3903(A)(1)). Petitioner was sentenced on November 7, 2005 to an aggregate term of impris-
onment of not less than ten nor more than twenty years imprisonment.

The charges arose out of a home invasion at the residence of Mildred and Nicholas Kozloski in Clairton, Pennsylvania. Petitioner
and his brother, Anthony Porter, forced their way into the home. The petitioner held Mrs. Kozloski down in a chair and punched
her when she resisted. Her calls for help brought her husband, Nicholas, into the room. He pushed Anthony Porter into the base-
ment and locked the door. Petitioner fled. Anthony Porter was arrested and the shotgun he brought into the home was recovered
from the basement.

Mrs. Kozloski picked the petitioner’s photograph out of an array two days after the incident. Petitioner was not immediately
charged, but did attend his brother’s preliminary hearing. When Mrs. Kozloski entered the courtroom that day with one of the
detectives, she saw the petitioner sitting next to his brother and immediately recognized him as the man who held her down and
hit her. At trial, she positively identified the petitioner as the man who entered her home and assaulted her.
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Though the defendant filed a timely direct appeal from the judgment of sentence, the Superior Court did not address the merits
of his claims, finding that he had waived all issues for failing to ensure that the complete certified record was provided on appeal.
His right to direct appeal, however, was reinstated by this Court, pursuant to a PCRA Petition. In that appeal, he raised the follow-
ing claims:

a. The evidence presented at trial was insufficient as a matter of law to prove, beyond a reasonable doubt, the crimes
of Robbery, Aggravated Assault, Criminal Trespass Burglary, REAP, and Criminal Conspiracy. Specifically, the
evidence was insufficient as a matter of law to demonstrate that the identity of one of the actors in the crime was the
Defendant, Dajunt Porter;

b. The evidence was insufficient as to the Robbery at Count 4 as no evidence was presented that proved that
anything was taken from the home or that any threats or demands were made indicating intent to steal any items
from the home.

c. The verdict was against the weight of the evidence because the evidence was vague and tenuous, and should
not have been believed by this Honorable Court, particularly with regard to the identifications of the Defendant;
and

d. This Honorable Court erred in denying the Defendant’s motion to suppress as the photo array and the pre-trial
identification by the witnesses, as each were unduly suggestive, and therefore prejudicial, in violation of the
Defendant’s constitutional rights because the victim was only able to observe the actor’s eyes; could not identify
whether the individual was white or light skinned black; was given an unduly suggestive photo array that led her to
selecting the Defendant from the 8 photos and was able to see the Defendant at the preliminary hearing at counsel’s
table.

The Superior Court affirmed the judgment of sentence on October 20, 2010 and a Petition for Allowance of Appeal to the
Pennsylvania Supreme Court was denied on March 30, 2011. A pro se PCRA Petition was timely filed, counsel was appointed and
a counseled, Amended Petition was filed. After the Commonwealth filed its answer, the Court determined that an evidentiary hear-
ing was warranted.

At the June 27, 2013 hearing petitioner presented three witnesses: trial counsel, Dan Reimer; the alibi witnesses, Iesha Porter
and Saleena Williams; and himself. Mr. Reimer testified that petitioner provided him with the names of potential alibi witnesses
and that he believed that he did file a Notice of Alibi.1 He recalled that Iesha Porter was one, but had no recollection of Seleena
Williams. (H.T.2 5-6). He did not recall whether he spoke personally with the potential witnesses, but did have an investigator, Raoul
Rapneth, who assisted him and who spoke to the witnesses. (H.T. 5).

Trial counsel was asked why he did not call the alibi witnesses and responded:

Well, Dajunt and I had spent a lot of time talking about the case. And one of the main goals we wanted to accomplish
was to have a gentleman by the name of William Galloway testify that he’s the one who committed the crime. Dajunt
had told me from day one that he did not commit the crime and that a guy named Will Galloway had committed the
crime with his brother Anthony.

It had been refreshed to me this morning that at one point during the proceedings, William had come in and exer-
cised his Fifth Amendment privilege not to testify. I had not remembered that until that was brought to my attention
this morning.

Notwithstanding that, we still made an effort to get William Galloway to testify. The last day of trial, whenever that
was in 2005, William Galloway came to Court to testify, and I had also subpoenaed his brother Anthony to testify that
the two of them committed the crime and not Dajunt.

My thinking was, to answer your question, and my memory is that the Dajunt and I were of the same mind that if we
could get William Galloway to testify, we could get his brother to testify, there would be no need to round up all of the
other alibi witnesses. I certainly, at the time, felt very good about winning the case, given the identification of Dajunt
by the victim, which, as memory serves, was basically his eyes, and his eyes alone, and I thought that I had done a
credible job cross examining the victim. I thought I had done a credible job questioning the veracity of her identifica-
tion. And so, when Galloway appeared and testified along with his alleged co-defendant, Anthony Porter, at that point
I felt that, you know, we had presented a very good defense. My memory of that last day of trial was that we didn’t
have any alibis there that day.

I know you have told me, Mr. Coffey, that Dajunt remembers there being some witnesses there that day. I just don’t
remember them being there. I certainly don’t remember Dajunt saying, hey. Dan, let’s call the alibi witnesses, or, you
know, the conversation clearly prior to trial and probably during trial, was, hey, we got Gallaway, we got your brother,
we got a weak identification, we got a great case. Does that answer your question?”

(H.T. 7-8) PCRA counsel then asked Mr. Reimer if, despite the strength of the case, calling alibi witnesses would have bolstered
the case. He replied:

Maybe. Maybe it would have. But in my mind at the time was, got a good case now. Why postpone it to drag the
alibi witnesses in on another day? The Court has heard the testimony fresh today from William Galloway and a
co-defendant that Dajunt did not commit the crime, that I, William Galloway, committed the crime. I don’t know.
As a trial lawyer, my instinct was, now is the time to rest, now is the time to make a compelling argument for
acquittal. In hindsight, sure, today, now, would I have liked to have maybe taken that step to see if I could have
gotten a better result for Dajunt? Sure. But at the time, you know, my thinking was, we got a pretty good case.
I believed that Dajunt trusted me, trusted my instinct on it. And, you know, I didn’t get the result that I wanted
for him.

(H.T. 9).
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During examination by the Commonwealth, Mr. Reimer testified that he does not recall that any of the alibi witnesses were
present on the day of trial. (H.T. 13). He believed that Iesha may have been there, but would not have called alibi witnesses had
they been there because his strategy was to use Galloway’s admission. (N.T. 14). He also said that if Saleena William’s name was
not on the Alibi Notice he filed, that would either be because he was not provided that name or his investigator talked to her and
determined “ … she was of no use.” (H.T. 17).

Mr. Reimer also testified regarding the petitioner’s decision not to testify. He said that although he had no specific recollection
of discussions he may have had with his client regarding whether or not he should testify, he said that based upon the amount of
time he remembers spending with Mr. Porter, he is sure that they had “plenty of conversations about whether it was, you know,
important for him to testify, whether it was necessary for him to testify”. (H. T., 10). When asked whether it was possible that he
had advised the defendant not to do so because of prior convictions or prior arrests, Mr. Reimer stated, “Well, I’m sure that I would
have if he had prior convictions and they were for crimen falsi convictions.” (H.T. 11). He went on to state that he “ … would not
have told Dajunt that I should not call him because of a prior arrest that did not amount to conviction. That’s not the law. It would
not have been my advice, and I don’t give clients intentionally wrong advice”. (H.T. 12-13).

Iesha Porter testified that she was willing to testify at trial that the petitioner was with her on the night of the incident at her
home in the evening between about 9:00 or 9:15 and 11:30 or 12:00. (H.T. 22). During cross examination, she confirmed that he affi-
davit she signed that was attached to the Petition averred that petitioner was with her between 9:45 and 10:20. (H.T. 25). The record
does not establish where this witness’s residence was located and how far it was from the Kozloski home.

Saleena Williams testified that she was willing to testify at the petitioner’s trial that she was with him between 9:30 and 10:00
in the evening. She could not recall the specific date. She did not testify where she saw the defendant. Prior to the trial, she told
the petitioner and Arnetta Fuqua that she would testify. (H.T. 27).

The defendant testified at the PCRA hearing that he told counsel about Iesha Porter and Saleena Williams. (H.T. 34). With
regard to Saleena Williams, he said: “For the first couple of hearings, subpoenas were being issued. There was never one for
Saleena. I was always under the assumption that maybe she wasn’t needed because there were a couple other people who were
never subpoenaed as well, so I was always under the impression that they were never needed.” (H.T. 34-35).

The defendant claimed that he wanted to testify, but relied on the advice of his attorney in waiving his right to do so. When asked
why he did not testify, he replied:

Because during the trial, the DA kept making statements about, well, the reason why they put me in the lineup
instead of Galloway was because of me and Anthony prior arrests together and prior cases and all that, and my attor-
ney felt like that would be heard against me because at the time it was --the way it was being stated on the record was
as if like we were actually in trouble with each other before.

. . .

Yeah. He told me that like they could bring this up. It will hurt against me. Something about character stuff, the nail
salon. He said like that could all be brought up and make it like it would further show that me and Anthony were more
conspirators than actually the truth of we wasn’t even hang out partners.

(H.T. 39-41). On cross-examination, he admitted that he was also unprepared to take the stand because he did not decide to testify
until Galloway agreed to testify. (H.T. 41).

Turning first to the alibi claim, the Court finds as a fact that trial counsel was never advised that Saleena Williams was a poten-
tial alibi witness. She testified that she only spoke to the petitioner and Arnetta Fuqua. She did not talk to trial counselor or his
investigator. Trial counsel was clear that he did not recall ever being given her name and that, had he been given her name, he
would have listed her on the alibi notice unless his investigator had interviewed her and determined that she would not be a good
witness. As Ms Williams was not interviewed, it is clear to this Court her name was not provided to counsel. As trial counsel was
never provided with her name, he could not have been ineffective in failing to call her as a witness.

The Notice of Alibi filed by counsel does establish that counsel was aware of Iesha Porter and that she could have offered the
defendant an alibi. Thus, the underlying claim has merit. The question becomes, then, whether counsel had a reasonable basis for
not presenting her as a witness and, if not, whether her absence prejudiced petitioner. Based upon the entire record of the trial and
Mr. Reimer’s testimony at the PCRA Hearing, the Court concludes that counsel did have a reasonable, strategic reason for choos-
ing the defense he did.

As Mr. Reimer explained, he believed that through the testimony of William Galloway and Anthony Porter, who admitted their
involvement in the crime and exonerated petitioner, he had presented a strong case. All that Ms. Porter would have added is some
corroboration by placing petitioner somewhere else near the time of the crime. Moreover, Iesha Porter was not present on the last
day of trial and counsel, with the agreement of the defendant, thought it best to rest at that time and not postpone the non-jury trial
to bring in a single alibi witness.

Iesha Porter also did not present, at the PCRA hearing, as a very credible witness. Her testimony regarding the time frames
was of questionable credibility given the fact that she expanded the time during which petitioner was in her presence from the
thirty-five (35) minutes identified in her affidavit to almost three (3) hours when she testified at trial. This undermined her cred-
ibility. Given the strength of the testimony from William Galloway, who admitted under oath he to a crime he had not been charged
with, corroborated by the testimony of Anthony Porter, the Court finds that trial counsel had a reasonable basis for not presenting
Iesha Porter in this matter.

The final claim alleges that counsel was ineffective in connection with the petitioner’s decision to not testify on his own behalf.
In order to support a claim that counsel was ineffective for failing to call a defendant to the stand, it must be demonstrated either
that (1) counsel interfered with his client’s freedom to testify, or (2) counsel gave specific advice so unreasonable as to vitiate a
knowing and intelligent decision by the client not to testify in his own behalf. Commonwealth v. Thomas, 783 A.2d 328 (Pa. Super
2001). Petitioner has not alleged that his attorney interfered with his freedom to testify. He claims that counsel’s faulty advice led
to his decision not to testify. Counsels’ recollection differed. The Court believes counsel.

Counsel was clear in his testimony that he would not have told the petitioner that he should not testify because he could be cross
examined on prior arrests that did not result in convictions. Counsel said he knew that that was not an accurate statement of the
law. The defendant claimed that such advice was given and caused him to decline to testify.

The Court finds counsel’s explanation to be credible. Counsel is an experienced trial attorney and would have no reason to
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provide such erroneous advice to petitioner. Because the Court believes Counsel’s testimony over that of the petitioner, this claim
must fail. The Court is satisfied that the petitioner’s decision to not take the stand in his trial was not caused by ineffective assis-
tance of counsel.

For these reasons, the petitioner’s request for relief under the PCRA will be DENIED.

BY THE COURT:
/s/Manning, A.J.

1 The record includes a Notice of Alibi Defense filed February 12, 2004. It lists 13 names. Iesha Porter is listed but Saleena Williams
is not.
2 “H.T.” refers to the transcript of the June 27, 2013 PCRA hearing.

ORDER OF COURT
AND NOW, this 4th day of November, 2013, for the reasons set forth in the Memorandum Opinion, the Defendant’s PCRA

Petition is DENIED.
Defendant is notified that he may file an appeal from this denial within thirty (30) days of the date of this Order.

BY THE COURT:
/s/Manning, A.J.
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Juliano Cesar Bertozzi Untura,
Administrator of the Estate of Dante Untura Filho v.

Alcoa, Inc.
Miscellaneous—Inconvenient Forum—Private and Public Factors—Choice—Asbestos

No. GD 10-001251. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—October 29, 2013.

OPINION and ORDER OF COURT
Alcoa’s motion to dismiss this case under 42 Pa.C.S. § 5322(e) is the subject of this Opinion and Order of Court. This section

reads as follows:

(e) Inconvenient forum.-When a tribunal finds that in the interest of substantial justice the matter should be heard
in another forum, the tribunal may stay or dismiss the matter in whole or in part on any conditions that may be just.

In determining whether a matter should be heard in another forum in the interest of substantial justice, a trial court must
consider two important factors: (1) a plaintiff ’s choice of the place of the suit will not be disturbed except for weighty reasons, and
(2) no action will be dismissed unless an alternative forum is available to the plaintiff. Wright v. Aventis Pasteur, Inc., 905 A.2d 544,
547-48 (Pa. Super. 2006).1

In deciding whether weighty reasons exist to overcome the plaintiff ’s choice of forum, recent Superior Court Opinions, Hunter
v. Shire U.S., Inc., 992 A.2d 891, 894-95 (Pa. Super. 2010), and Wright v. Aventis Pasteur, Inc., supra, require the trial court to
consider the following private and public factors:

The private factors to be considered include:

the relative ease of access to sources of proof; availability of compulsory process for attendance for unwilling, and the
cost of obtaining attendance of willing, witnesses; possibility of view of the premises, if view would be appropriate to
the action; and all other practical problems that make trial of a case easy, expeditious and inexpensive.

With regard to the public factors a court must consider, this Court has recognized that[:] administrative difficul-
ties follow for courts when litigation is piled up in congested centers instead of being handled at its origin. Jury duty
is a burden that ought not to be imposed upon the people of a community which has no relation to the litigation. There
is appropriateness, too, in having the trial…in a forum that is at home with the state law that must govern the case,
rather than having a court in some other forum untangle problems in conflict of laws, and in law foreign to itself.

This lawsuit is brought on behalf of the Estate of Dante Untura Filho (“decedent”). The decedent was a resident and a citizen
of Brazil from the date of his birth on December 1, 1950 through the date of his death on February 5, 2010.

The decedent was employed by Alcoa Aluminio, S.A. (“Aluminio”) at a factory in Pocos de Caldas, Brazil, from approximately
1970 to 1987. He died from mesothelioma on February 5, 2010. His causes of action are based on allegations that as a result of his
employment as a maintenance man, he worked directly and indirectly with and was directly and indirectly exposed, on a daily or
almost daily basis, to various asbestos-containing products.

Alcoa, the only defendant, is a separate corporate entity from Aluminio, and it was a 60% owner of Aluminio. Plaintiff alleges
that Alcoa, from its headquarters in Pittsburgh, controlled the safety and industrial hygiene practices (or lack thereof) of the
factory where the decedent worked. Plaintiff further alleges that Alcoa obtained asbestos-containing products from Johns Manville
Corporation and other manufacturers of asbestos-containing products in the United States and exported them to the factory where
the decedent worked. Plaintiff also alleges that the disease which the decedent contracted was caused by his exposure to various
asbestos-containing products which Alcoa furnished to Aluminio.

Plaintiff contends that the present case is governed by Hunter v. Shire USA, Inc., supra, and Wright v. Aventis Pasteur, Inc.,
supra. These cases involve injuries the plaintiffs sustained from taking drugs manufactured by the defendants.

In Hunter, the plaintiff was a resident of Georgia; he was prescribed the drugs in Georgia; he ingested the drugs in Georgia;
and the heart attack occurred within Georgia. The lawsuit was filed in Pennsylvania.

The drug manufacturer requested dismissal pursuant to 42 Pa.C.S. § 5322(e), asserting that the plaintiff had no connection to
Pennsylvania.

The Superior Court denied the request to dismiss because defendant’s corporate headquarters were located in Philadelphia and
the crux of the litigation pertained to decisions of the manufacturers, made in the Philadelphia area, to use and market the
substance that allegedly caused the injuries in question. The Superior Court ruled that the lawsuit was properly filed in
Pennsylvania because “there is no question that the central issue herein relates to Appellant’s development, testing, and market-
ing of Adderall, and its knowledge of and warnings about the risks of heart attack from ingesting that drug. The events relating to
these activities were conducted by Appellant’s employees in Pennsylvania.” Id. at 895.

The Hunter opinion relied on Wright v. Aventis Pasteur, Inc., supra, which involved an identical fact situation, and a denial of a
request to dismiss pursuant to 42 Pa.C.S. §5322(e).

Hunter and Wright do not cover the fact situation of the present case because in Hunter and Wright the crux of the litigation was
not over whether the decedent ingested medicine manufactured by the defendant. The critical issues involved the properties of the
drugs and the warning labels. The evidence as to these issues was at the manufacturers’ headquarters in Philadelphia.

In the present case, on the other hand, exposure to asbestos-containing products allegedly provided by Alcoa is a central issue.
In asbestos litigation, causation issues will focus on the decedent’s daily activities and the frequency, regularity, and proximity to
products containing asbestos allegedly supplied by Alcoa, the type of safety equipment, if any, that was provided, whether the safety
equipment was used, and the like. These are fact-specific issues that require the testimony of witnesses. This is particularly so
where, as in this case, the employee died before his deposition could be taken and where the issue is whether the asbestos to which
decedent was exposed was supplied by Alcoa.

The other central issue in this litigation concerns the manner in which Aluminio conducted its business. Did it, as Alcoa
contends, have its own industrial hygiene program in Brazil, staffed by Brazilians seeking to comply with Brazilian law? Was
Aluminio, as Alcoa contends, in charge of its own operations, including working conditions? Was Alcoa’s role only to assist Aluminio
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in improving its occupational health practices, as it so contends? Do the records of Aluminio during the period of decedent’s
employment (1970-1987) show that it complied with Brazilian occupational health laws? What do the records of Aluminio show as
to the sources of asbestos-containing products that Aluminio purchased?

The evidence described above is located in Brazil. Furthermore, in all likelihood, nearly all the witnesses will speak Portuguese
as a first language, and the records, described above, in Aluminio’s possession, custody, and control will probably be in Portuguese.

In discovery, plaintiff listed seven United States witnesses supposedly with knowledge about Alcoa’s hygiene program.
However, the first witness (the president of Aluminio during half the time decedent worked for the company) now lives in Brazil.
Two of the other seven witnesses are deceased. None of the remaining four witnesses are current employees.

Through discovery, Alcoa has already produced documents within its possession, custody, and control related to the relation-
ship between Alcoa and Aluminio on industrial hygiene issues. It has also answered interrogatories submitted by plaintiff relating
to the use of asbestos at Aluminio and what decisions were made in Pittsburgh by Alcoa.

Alcoa has agreed that it is subject to the jurisdiction of the courts of Brazil and to supply all information, if it has not already
done so, that would be available to plaintiff in litigation in this court.2

At pages 2 and 3 of Plaintiff ’s Brief, plaintiff contends that Allegheny County is the natural forum to litigate plaintiff ’s claims
for the following reasons:

• Alcoa, Inc. controlled its Brazilian subsidiary and the use of asbestos at the subsidiary’s plant from Alcoa, Inc.’s
headquarters in Pittsburgh, PA, and similarly controlled health and industrial hygiene procedures, if any, and man-
agement of the plant from Pittsburgh, PA;

• Alcoa, Inc. possessed knowledge of the health hazards of asbestos in Allegheny County, controlled the subsidiary and
the use of asbestos at the subsidiary’s plant from Alcoa, Inc.’s headquarters in Pittsburgh, PA, and similarly controlled
health and industrial hygiene procedures, if any, from Pittsburgh, PA;

• Alcoa made decisions from Allegheny County to purchase asbestos products in the United States and export them
to the Pocos de Caldas plant;

• Alcoa, Inc. failed to warn or adequately warn Plaintiff and intentionally exposed Plaintiff to asbestos and caused his
mesothelioma, and that those decisions were made from Allegheny County; ....

Whether there are reasons to deny defendant’s motion depends upon an examination of the private and public factors set forth
at pages 1-2 of this Opinion.

I initially consider “the relative ease of access to sources of proof.”
For plaintiff to prevail in this litigation, plaintiff must establish exposure to asbestos in the workplace during the period of dece-

dent’s employment (1970-1987) and a causal connection between the exposure and decedent’s illness. Since Mr. Filho died before
his deposition was taken, findings of exposure (or the lack of exposure) will be based on the testimony of others employed at the
same workplace between 1970 and 1987.

All witnesses, documents, and other evidence concerning exposure and causation are in Brazil. The first, and possibly only,
language of most witnesses will be Portuguese. Since credibility will be an issue, live testimony is desirable. In addition, all
medical records and other evidence regarding damages are in Brazil.

If exposure and causation are established, the next issue is whether the asbestos products on which the exposure claim is based
were shipped by Alcoa, and received, and used by Aluminio. The records of Aluminio are the best source for establishing
Aluminio’s receipt of asbestos-containing products from Alcoa and the use of such products. Furthermore, employees and former
employees of Aluminio are the best source of information with respect to plaintiff ’s claims that Alcoa controlled Aluminio.

Through discovery, Alcoa has already produced all records and answered all interrogatories concerning plaintiff ’s claims that
Alcoa arranged for the shipment of asbestos-containing materials to Aluminio and assumed responsibility for the environmental
policies of Aluminio. Any remaining records are likely to be in Brazil (i.e., records of Aluminio showing the sources of products
containing asbestos used in places where the decedent worked).

In summary, the factor of relative ease to the sources of proof overwhelmingly favors Alcoa.
The second factor—the availability of compulsory process for attendance of unwilling witnesses and the cost of obtaining atten-

dance of willing witnesses—also favors Alcoa. All of the witnesses in the exposure, causation, and damages phases of the litigation
are in Brazil. The records of Aluminio are in Brazil. The witnesses who can answer questions regarding these records (Aluminio
employees and former employees) are in Brazil. These same witnesses are also likely to be able to offer testimony regarding the
relationship between Alcoa and Aluminio.

The third factor does not apply.
The fourth factor—all other practical problems that make trial of a case easy, expeditious, and inexpensive-favors Alcoa

because (1) it would appear that the substantive law of Brazil will apply to this fact situation where a citizen and resident of Brazil
was injured at a workplace in Brazil, (2) the first language of most of the witnesses will be Portuguese, and (3) most of the witnesses
live in Brazil.

None of the public factors favor plaintiff.
The fact situation in this case is similar to that in Auxer v. Alcoa, Inc., 2010 WL 1337725 (W.D. Pa. 2010), aff ’d Auxer v. Alcoa,

Inc., 406 Fed. Appx. 600 (3d Cir. 2011), in which the litigation was dismissed on the ground that Allegheny County was an incon-
venient forum.

The Auxer litigation involved 244 plaintiffs (all Australian residents with one exception) who claimed to have suffered personal
injuries caused by their exposure to emissions from three aluminum refineries in Western Australia. The refineries were owned
and operated by Alcoa of Australia which is 60% owned by a subsidiary of Alcoa.3

The Federal District Court focused on the relative ease of access to sources of proof. All sources regarding where and to what
the individual was exposed, duration of the exposure, injury, and impact on individual lifestyles were located in Australia.

The Court stated that Alcoa would need access to non-party witnesses regarding the injuries, medical treatment, local climatic
anomalies, refinery operations, environmental and public health regulations, and enforcement thereof. All sources of proof regard-
ing these matters were in Australia. In response to the plaintiffs’ argument that there were important witnesses and/or documents
located in Pennsylvania, the Court found that documentary evidence from a party was much more accessible than the evidence
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from Australian non-parties required by Alcoa to defend those actions.
The Court also found that the other factors favored Alcoa.
The Court of Appeals affirmed; it found that the District Court did the appropriate balancing and reached a conclusion well

within the scope of its discretion.

SUMMARY
Plaintiff has identified only five witnesses (all former employees of Alcoa) who may be in a position to offer testimony regard-

ing the relationship and dealings between Alcoa and Aluminio during the period between 1970 and 1989. Three live in Western
Pennsylvania, one lives in Texas, and the remaining witness lives in Brazil.

The four witnesses living in the United States can be deposed, pursuant to a court order, if they will not voluntarily appear. If
the testimony of these witnesses is favorable to plaintiff, plaintiff will not be prejudiced by submitting the oral testimony through
a deposition (which can be videotaped).

With respect to the first phase of the litigation (the asbestos phase of the litigation), Brazil is the source of all evidence. With
respect to the second phase (Alcoa’s alleged shipment of asbestos-containing products and control over Aluminio’s industrial
hygiene practices), and in light of Alcoa’s document production and answers to interrogatories, the primary sources of evidence
will be the testimony of witnesses in Brazil familiar with the operation of Aluminio during the period between 1970 and 1989 and
the documents in the possession, custody, and control of Aluminio describing the relationship and dealings between Alcoa and
Aluminio.4

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 29th day of October, 2013, it is hereby ORDERED that this action is stayed pursuant to 42 Pa.C.S. § 5322(e).
It is FURTHER ORDERED that Alcoa, Inc. shall submit to the jurisdiction of the courts of Brazil, it shall not in litigation in

Brazil raise any statute of limitation defenses to any lawsuit filed in the courts of Brazil within the next year, and it shall provide
any discovery that it would have been required to furnish under the Pennsylvania Rules of Civil Procedure.

BY THE COURT:
/s/Wettick, Jr., J.

1 The case law which applies the “oppressive and vexatious standard” set forth in Cheeseman v. Lethal Exterminator, Inc., 701 A.2d
156 (Pa. 1997), applies only to intrastate forum challenges pursuant to Pa.R.C.P. No. 1006(d)(1). Id. at 548, n.9.
2 These promises may be enforced in this court if this lawsuit is stayed, rather than dismissed.
3 This Court required Alcoa to submit to the jurisdiction of the Australian courts as a condition for dismissal.
4 Plaintiff never contends that there is no alternate forum available to plaintiff.

Alissa Miller, Craig Miller v.
The Watson Institute;

Leah Miller
Defamation—Child Abuse—Immune—Reasonable Cause—Social Services—Bad Faith

No. GD 13-009177. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—October 31, 2013.

OPINION
This appeal arises following this court’s August 5, 2013 Order of Court granting the Defendants’ preliminary objections and

dismissing the Plaintiffs’ complaint with prejudice.1 Plaintiffs’ complaint sounds in defamation and is based upon the allegation
that the Defendant, Leah Miller made a report of suspected child abuse against the Plaintiffs to the Allegheny County Department
of Children, Youth and Families. Plaintiffs seek compensatory damages, attorney fees, and punitive damages.

The Plaintiffs’ complaint alleges the following: Defendant Leah Miller is an employee of the co-Defendant Watson Institute. The
Watson Institute has provided for the treatment and care of the Plaintiffs’ special needs children including a four year-old boy who
suffers from autism. On December 11, 2012, Leah Miller was at the Plaintiffs’ home when she saw the four year-old boy throw a
glass at wife-Plaintiff. Wife-Plaintiff went to her son, slapped his hand, said “no” and put him in a “time out”. Defendant Miller
told wife-Plaintiff that she was uncomfortable with what she had seen and she implied to wife-Plaintiff that the conduct was “child
abuse”. Defendant Miller reported the incident to Allegheny County’s Department of Children, Youth and Families and further
related to CYF that she believed that wife-Plaintiff may have possibly slapped the child additionally and outside the presence of
the Defendant Miller upstairs in the family home.

Plaintiffs further contend that Defendant Miller’s report was made in “bad faith” and “[d]espite any reasonable person know-
ing said action was not child abuse”. Plaintiffs finally allege that Children, Youth and Families investigated the allegations and
dismissed the report as “unfounded”.

Defendants preliminarily object to the Plaintiffs’ complaint based upon the contention that the facts alleged in the complaint
fail to assert a prima facie case against the Defendant Miller. Defendant is a mandated reporter immune from civil liability for a
report of suspected child abuse pursuant to 23 Pa C.S. §6311(a), 6313(a), 6311 (b) which requires a social services worker such
as the Defendant Miller who has reasonable cause to suspect that a child under his or her care, supervision, guidance and train-
ing is the victim of child abuse must report the same to the appropriate county agency or to the Department of Public Welfare.
The report must be made immediately by telephone and made again in writing within forty-eight hours following the oral report.
Further,
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“a person, hospital, institution, school, facility, agency or agency employee that participates in good faith in the
making of a report, whether required or not… shall have immunity from civil and criminal liability that might other-
wise result by reason of those actions.”… For the purpose of any civil or criminal proceeding, the good faith of a
person required to report pursuant to §6311…. shall be presumed.”

23 Pa C.S. §6318(a)-(b). The factual allegations set forth in the Plaintiffs’ Complaint do not adequately support a factual determi-
nation that Defendant Miller acted in bad faith in making the report that she made to Allegheny County Department of Children,
Youth and Families.

Moreover, even in the absence of the immunity extended to mandatory reporters such as Defendant Miller by statute, the
Plaintiffs’ complaint does not contend that the factual allegations made by the Defendant Miller were inaccurate. Rather, the
Plaintiffs’ complaint appears to take issue only with Defendant Miller’s implicit characterization that the conduct attributed to
wife-Plaintiff constituted “child abuse,.” Merely by virtue of the fact that she reported it as suspected child abuse. But this implicit
characterization, if in fact a characterization, at all, is not a factual allegation subject to a defamation analysis but rather is, at best,
a potential legal conclusion to be arrived at by another – specifically, Allegheny County Department of Children, Youth and
Families.

Plaintiffs contend that while the factual allegations were accurate, it was simply improper for the Defendant Miller to conclude
that those factual allegations supported the contention that the conduct attributed to wife-Plaintiff could be fairly characterized as
“child abuse” or that such allegations might have been determined by Allegheny County Children, Youth and Families to legally
support a finding of “child abuse”. Plaintiffs’ defamation claim, however, does not rise or fall on the question of whether the
factual allegations that were made to Allegheny County Department of Children, Youth and Families supported a finding of child
abuse, but rather whether the actual factual allegations made by Leah Miller were, or were not, themselves accurate. Nothing
within the Plaintiffs’ complaint assert that the factual allegations made by the Defendant Miller were inaccurate in any respect.
Any purported mischaracterization of the potential legal consequences of such conduct or potential future legal findings by
Allegheny County Department of Children, Youth and Families are not appropriately attributable to Defendant Miller for purposes
of a defamation claim.

For these reasons, this Court’s Order sustaining the Defendant’s preliminary objections and dismissing the Plaintiffs’ complaint
should not be disturbed.

BY THE COURT:
/s/Colville, J.

1 On August 26, 2013, I entered an order directing the Plaintiff/Appellant to file a Concise Statement of Matters Complained Upon
on Appeal within 30 days. The dockets fails to reflect the filing of any such Concise Statement to date.

Ronnie Whiteman and Connie Whiteman v.
84 Lumber Company, AMTICO, Honeywell International, Inc.,

and Georgia Pacific
Miscellaneous—Dicta—“Frequency, Regularity and Proximity” Test—De minimus—Exposure—Asbestos—Expert

No. GD 12-020809. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—November 6, 2013.

MEMORANDUM OPINION
This Memorandum Opinion is intended to address the Motions for Summary Judgment filed in the above captioned matter

variously relying upon the Supreme Court decisions in Gregg v. V.J. Auto Parts, 943 A.2d 216 (2007); Betz v. PneumoAbex, 44A.3d
27 (2012) and the 9/26/2013 per curiam order in Howard v A.W Chesterton , J7A-C-2013, _ A.3d _ ( Pa. Supreme Ct., 2013). These
motions were briefed and argued before the undersigned on October 17, 2013.

Initially, Plaintiffs contend that the Defendant’s reliance upon Howard is misplaced inasmuch as the substantive assertions set
forth in the Supreme Court’s Howard per curiam order constitute dicta. I agree. In particular, the Supreme Court’s substantive
statements in Howard with respect to the “reaffirm[ation of] several governing principles” and precepts [that] are now well estab-
lished” as previously articulated in Gregg and Betz are plainly, albeit technically, dicta.1

Notwithstanding my view that the language in Howard is technically dicta, the language found there is still a remarkably clear
expression by five of the seven current Justices of the Supreme Court as to what they believe the law should be with respect to
issues that they recognize are repeatedly and regularly presented to the trial courts and are, likewise, the subject of protracted
litigation throughout the Commonwealth. Accordingly, to the extent that the law is presently unclear on these points it is well within
the discretion of trial court judges to accept the statements of the majority in Howard as highly persuasive authority for analyzing
future cases. As such it is my intention to attempt to begin the process of applying what I perceive to be the spirit of the Howard,
Gregg and Betz decisions, particularly with respect to de minimis exposure cases. In order to do this I have attempted to, first,
settle in my own mind the question of what precisely is the spirit, and the fair limits, of the Howard, Gregg and Betz cases.

In Gregg, while holding that the Eckenrod2 “frequency, regularity and proximity” test remained applicable in direct exposure
cases, the Court stated3 that trial courts need not reach the question of the validity of expert opinions and may grant a Motion for
Summary Judgment where the exposure is “de minimis.” In Gregg, Plaintiff alleged in his Complaint that he experienced a vari-
ety of asbestos products exposure during the course of a forty-year career as a cable splicer, a four-year gas station attendant job,
and three years of naval service, but proffered evidence that he was subjected to the moving defendant’s asbestos containing
brake/clutch products only within the course of two or three at-home brake changes. The Supreme Court’s limited holding
concluded that the Eckenrod criteria applied regardless of the nature of the exposure, and the Court remanded the case for
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further proceedings, but in the course of doing so stated:

…we do not believe that each and every exposure to asbestos, no matter how minimal in relation to other exposures,
implicates a fact issue concerning substantial-factor causation in every “direct-evidence” case.

The Court further stated:

In summary we believe it is appropriate for courts at the summary judgment stage, to make a reasoned assessment
concerning whether, in light of the evidence concerning frequency, regularity, and proximity of a plaintiff ’s decedent’s
asserted exposure, a jury would be entitled to make the necessary inference of a sufficient causal connection between
the defendant’s product a and the asserted injury.

While the court conducted no real quantitative analysis of its own, it observed that a trial court can find that the exposure to the
specific defendant’s product was not a substantial factor or proximate cause of injury, based upon a simple determination of de
minimus exposure to a specific defendant’s product, particularly, the Court intimated, when viewed in comparison to the plaintiff ’s
overall lifetime exposure.4 If Gregg made the observation that a trial court possessed such authority in this regard, Howard extends
the invitation that the authority be utilized.

It is not only tempting, but might be necessary, to simply abandon strict academic rigor in the face of the apparent insolubility
of certain nearly philosophical questions that arise as one attempts to determine precisely how the Gregg/Howard invitation
might be consistently accepted by the trial courts. What is de minimus? Gregg tells us three at-home brake changes in the
context of a 40-plus-year occupational history might be. Is five brake changes de minimus? 50? 500? What if the exposure is not
a brake change, but a wire snip? Or a pipe-covering removal? These are qualitatively different exposure events that would likely
cause quantitatively significant differences in actual asbestos exposures. How does the court meaningfully balance exposure to
an individual defendant’s product against lifetime exposure? What is the controlling ratio that makes one exposure de minimus
and another not?5 Neither Gregg nor Howard appear to require trial courts to answer these questions, but rather simply observes
that trial courts may, and invites trial courts to, determine whether an exposure, considering its context in all material respects,
is de minimus.

So the question becomes what constitutes de minimus in the eyes of any individual trial judge in any given case. The short answer
to this question is, not surprisingly, I do not know. This is a question that I have been asking in various formulations for years now.
With due respect to all who have tried to answer the question, nobody has provided an adequate answer that allows for a principled
application of a workable set of criteria that could provide routine and regular guidance in the handling of asbestos cases.

Perhaps the only available standard is simply that a de minimus exposure is an exposure that is glaringly, strikingly, compellingly
small when observed. Counsel reminds the court of Justice Potter Stewart’s solution to a similar conundrum

I shall not today attempt further to define the kinds of material I understand to be embraced within that shorthand
description [“hard-core pornography”]; and perhaps I could never succeed in intelligibly doing so. But I know it when
I see it, and the motion picture involved in this case is not that.

Jacobellis v. Ohio, 378 U.S. 184 (1964) (emphasis added.). Perhaps Justice Stewart’s insight is all the guidance that is realistically
available.6

Arguably the only “rational” way to decide this question is to rely upon quantitative data regarding a wide range of considera-
tions including: the potency of specific asbestos fibers, exposure rates, rates of fiber release/absorption/retention, rates of disease
progression, individual susceptibility to various disease types, etc… each of which embrace and implicate a wide range of techni-
cal, medical and scientific concepts and theories, all of which are hotly contested by the parties and their teams of experts in each
and every case – and which, of course, would traditionally give rise to jury questions. But this appears to be precisely the type of
factual, quantitative data that the Gregg court implicitly sanctioned the trial court’s disregard of, with respect to a finding of
de minimus exposure. But perhaps this was entirely by design, intended, and with eyes wide open for, as a practical matter, it would
be entirely impractical to review detailed quantitative exposure data and/or assess the validity of the competing scientific theories
advanced with respect to these highly technical scientific questions in each and every “de minimus,” or nearly de minimus, expo-
sure case.

Accordingly, for better, or for worse,
1) I accept the Gregg observations, as adopted and incorporated in Howard, as being intended by the Supreme Court as an invi-

tation to trial courts to recognize and declare glaringly, strikingly, and compellingly small exposures, when apparent, as such in
the judgment of the trial court as “de minimus,” whether based upon their absolute quantitative value of exposure or their
comparative value of exposure in relation to plaintiff ’s overall “lifetime” exposure.

2) While I will accept the invitation by the Supreme Court in Howard to make some threshold decisions as to whether the plain-
tiff ’s exposure is, or is not, de minimus, it is not my intention to depart dramatically from the facts as I understand them in the
Gregg decision, until or unless additional appellate court guidance is offered. Accordingly, it is my intention that where the plain-
tiff ’s exposure constitutes only a “handful” of occasions, or involve exposures that are, in a manner of speaking, as ephemeral as
they are tangible, and/or exposures that are nearly the proverbial cupful in the ocean of the plaintiff ’s lifetime exposure, the
Supreme Court’s Gregg/Howard directive will be applied. While uncomfortable doing so, I am fully aware of the fact that the
language employed in the immediately preceding sentence wholly lacks quantitative precision. This is intended, but only because
I believe it is simply unavoidable. If trial courts are required, pursuant to Gregg, or Howard to make de minimus exposure find-
ings, a certain imprecise calculus will be necessarily employed. It is certainly my intention that my rulings with respect to ques-
tions of de minimus exposure will be balanced, reasonable, and as consistent as possible, but I have no delusions about the reality
that each and every case will present credible questions as to whether my rulings regarding de minimus exposure are consistent
with prior and future rulings in other cases regarding de minimus exposure.

Turning to the question of the statements in the Howard per curiam order related to Betz, I accept the Howard order’s
pronouncements that recognize a trial court’s authority to reject, out of hand, expert testimony that relies upon the “each and every
fiber is a substantial contributing factor to a plaintiff ’s disease” opinion, per Betz. Likewise, I recognize that Howard reaffirms that
the expert must in some manner address the question of dose. The most challenging question, however, raised by the Howard opin-
ion involves the interpretation of the statement that:
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Relative to the testimony of an expert witness addressing substantial-factor causation in a dose-responsive disease,
some reasoned, individualized assessment of a plaintiff ’s or decedent’s exposure history is necessary.

In arguments on Motions for Summary Judgment presented before me following the Betz decision, plaintiffs have routinely
proffered expert opinion reports that, at least in some material respect, identify the individual plaintiff ’s or decedent’s exposure
history. The critical question is what constitutes “some reasoned, individualized assessment of a plaintiff ’s or decedent’s exposure
history”? Taken to its logical conclusion, it is not unreasonable to argue, as defendants’ counsel have, that each and every plain-
tiff ’s case is required to be supported by epidemiological evidence, which is quite arguably the only scientific field capable of offer-
ing genuinely rational reasoned opinions with respect to questions of disease causation involved in toxic tort litigation. I do not,
however, conclude that this is the intention of the Howard court. Numerous Superior Court decisions have repeatedly indicated
that epidemiological evidence is not necessary for a plaintiff to prove specific causation in an asbestos exposure case. If it was the
intention of the Supreme Court to overrule, that line of authority in Howard, I would expect it to do so expressly and unequivocally.
Moreover, as often pointed out by counsel on behalf of plaintiffs, the Supreme Court explicitly recognized in Betz that, while the
“each and every fiber/any exposure” theory was unacceptable, proof of disease causation had been historically made by reference
and recitation to occupational history and exposure testimony.

As is also reflected above the any-exposure opinion is also very significant, in that it obviates the necessity for the
plaintiffs to pursue the more conventional route of establishing specific causation (for example, by presenting a rea-
sonably complete occupational history and providing some reasonable address of potential sources of exposure
other than a particular defendant’s product).

Betz, 44 A.3d at 54. This historically acceptable occupational exposure history referenced by the Betz court was frequently not
much more than “Plaintiff worked in Department X, of mill Y, for 20 years from 19[something] to 19[something] with Defendant
Z’s asbestos containing products A, B and C on a daily [weekly, or monthly] basis.”

While defendants have eternally argued that a simple reference to occupational history does not provide adequately rational or
logical reasoning to support a causation opinion, the Howard order appears to require only “some reasoned individualized assess-
ment of a plaintiff ’s or decedent’s exposure history,” and not a “perfectly reasoned” individualized assessment of a plaintiff ’s or
decedent’s exposure history. Accordingly, in my judgment, applying all of the Supreme Court’s directives set forth in Gregg, Betz
and Howard, as I best understand them, I conclude that as long as the plaintiff ’s expert reports provide some reasonable descrip-
tion of the plaintiff ’s specific exposures to each defendant’s product and the plaintiff ’s overall lifetime exposure to asbestos, such
a description might be found sufficient to constitute an adequate basis upon which to provide “some reasoned individualized
assessment of the plaintiff ’s or decedent’s exposure history” as required by the Supreme Court. Frankly, short of requiring
epidemiological evidence in every case, this may be the most reasoned path to follow. Whether precisely quantified or not, if an
expert is, at least, required to identify in advance those exposures upon which he or she relies in offering his or her opinion, at
least such an expert may, thereby, be subject to meaningful cross examination on the efficacy and reliability of his or her methods
and conclusions.

Finally, some defendants have requested that I permit discovery of the plaintiff ’s experts pursuant to Rule 4003.5(a)(2). I
decline to do so but acknowledge that future developments might warrant serious consideration of permitting such discovery in
future cases.

BY THE COURT:
/s/Colville, J.

1 The Howard order was rendered following the concession by the Howard plaintiffs that their arguments had no merit and that
there were no longer any pending contested issues in the case. Additionally, the opinion was issued without the benefit of a full or
formal explanation of the factual background or history of the Howard case. As such, in spite of the explicit intent of the majority
of Justices in Howard, strictly speaking, the language in the Howard opinion is dicta pursuant to time honored common law prin-
ciples. The issue of whether and how a court of last resort may properly change the nature of dicta raises interesting questions
regarding the principles of stare decisis, obiter dicta and precedent generally. While creative arguments may be advanced to the
contrary, in my judgment, the Supreme Court, as final and authoritative as its powers are, cannot change what constitutes dicta
pursuant to common law through statements in an opinion that are themselves, otherwise, definitionally dicta. Strictly speaking,
our Supreme Court may have the capacity to change the definition of dicta but I believe it would be required to do so in a case
before it wherein the question of what constitutes dicta was a contested issue, and then resolve that question by affirmatively stat-
ing that, notwithstanding prior rulings of prior courts, “dicta” thenceforth is redefined so as to not include statements that the
Supreme Court simply declares are not dicta. That, of course, did not occur here.
2 Eckenrod v. GAF Corp., 544 A.2d 50 (Pa.Super.1991)
3 In all material respects in dicta.
4 While it is tempting to presume that the Supreme Court was concluding that such a de minimus finding somehow supports a
factual finding by the trial court that a de minimus exposure cannot factually cause the asbestos-related injury, such a factual find-
ing would be squarely contradicted by the Gregg plaintiff ’s proffered expert testimony. Importantly, the Supreme Court’s Gregg
decision did not invite a review of the validity of the expert’s opinion, presumably finding such a review unnecessary. Accordingly,
the Supreme Court’s observation in Gregg must “hang its hat” not on a conclusion that it is factually impossible to suffer an
asbestos-related disease from a de minimus exposure, but rather that a trial court may properly conclude that a de minimus expo-
sure is insufficient to constitute proximate cause as a matter of purely legal principle.
5 The questions can easily become even more perplexing, if not absurd. If two people simultaneously shoot a plaintiff through the
heart, each with a single bullet, thereby immediately causing his death, many would agree that it is palpably obvious that each
shooter constitutes a proximate cause of the plaintiff ’s death. On the other hand, if a plaintiff dies of massive blunt force trauma
because 100,000 people simultaneously throw a ping pong ball at the plaintiff, or a plaintiff dies because 100,000 different property
owners expose plaintiff to lead paint over a fifty year time period, it is less palpably obvious that each individual ping pong ball
thrower or lead paint/property owner constitutes a proximate cause of the plaintiff ’s death. But what are the material distinctions
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between the two sets of actors? Is the question whether the comparative value of each individual element of a cause of injury v. the
total cause of injury is quantitatively too insignificant to warrant each such individual cause being recognized as a proximate
cause? Or is the proper inquiry simply whether the absolute value of the individual element of a cause of injury is of sufficient
quantity to actually cause, or actually contribute to the cause of the injury, without regard to how minimal a role the individual
element played in the cause of injury, and without regard to whether the plaintiff was or was not, merely as a matter of happen-
stance, injured by others in a similar respect? Or is the focus on the quantitative value of causation itself a fool’s errand in the
context of Gregg’s observation and Howard’s invitation?
6 It is difficult to assert a perfect analogy between Potter Stewart’s observations about obscenity and a trial court’s attempt to iden-
tify de minimus exposure inasmuch as the process of identifying obscenity is a largely qualitative process and the recognition of
a de minimus exposure is, quite arguably, largely a quantitative process.

Joshua Romig v.
Mascaro Construction Company, L.P., and Mascaro Services, Inc. and

Heery International, Inc., and Powell Steel Corporation and Stewart Amost Steel, Inc.
and Eichelbergers, Inc.

Contract (Wrongful Death)—Prime Contractor—Liability—Subcontractor—OSHA Regulations—Safety—Non-Delegable—
Delegate—Construction

No. GD 09-08505. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—November 6, 2013.

MEMORANDUM ORDER
This matter is before me on the Motions for Summary Judgment filed by Mascaro Construction Company, L.P. and Mascaro

Services, Inc. (collectively Mascaro). Also involved are Defendants Powell Steel Corporation and Heery International, Inc., and
Stewart-Amos Steel, Inc.

The operative facts are that Plaintiff, Joshua Romig (Romig) while employed in the construction of the building for the
Pennsylvania Judicial Center fell from a steel girder to the floor below and was seriously injured. Mascaro was the prime contractor
on the project and had entered into various subcontractor agreements with some of the other defendants for actual erection of the
building. Those subcontractors entered into their own subcontract with some of the Defendants.

At issue is whether Mascaro had control of the site or did it successfully contract out safety responsibilities to the other defen-
dants. Mascaro contends that it has and relies on Leonard v. Commonwealth, 771 A.2d 1238 (Pa. Supreme 2001) and Birt v. First
Energy Corp., 891 A.2d 1281 (Pa. Super 2006).

In contrast, Romig contends Farabaugh v. Penn Turnpike Commission, 911 A.2d 1264 (206) is more apposite to the facts and
issues here.

Counsel for both sides presented compelling arguments in support of their positions and, at my request, filed supplemental
briefs on Oct 21, 2013.

Leonard basically stands for the proposition that the prime contractor on a construction site can have no liability for an injury
to an employee of a subcontractor when the prime contractor (1) has no personnel on the site and exercised no control over the
injured Plaintiff ’s employer and (2) the subcontractor, by his contract with the prime had assumed all of the Prime’s duties for
safety compliance including compliance with OSHA regulations.

In Leonard, which involved a similar situation, the prime (Leonard) had subcontracted work to another whose employee was
injured. In that contract the prime still had OSHA obligations. Our Supreme Court found this not to be a distinguishing factor and
found the reference to OSHA was with respect to enforcement, but not to responsibility. The Court moreover placed weight on the
absence of the prime on the site.

A subsequent case from the Superior Court, Birt v. First Energy Corp., supra, found that minimal presence on the site by the
prime contractor did not confer control within the meaning of Leonard.

In Farabaugh, supra, Summary Judgment was granted to the construction manager (Trumbull) in regard to an injury to an
employee of a construction company (NESL) which had a direct contract with the owner of the site of the Pennsylvania Turnpike
Commission. In that contract NESL assumed full responsibility for the safety of its employees. Hence, Trumbull argued that
Leonard controlled.

The Supreme Court, in Farabaugh, disagreed. While finding that Trumbull and NESL had no contractual relationship between
them, the court could not “ignore Trumbull’s positive assumption of responsibility to inspect and supervise the safety procedure
on the worksite.” Farabaugh at 1281.

A distinguishing feature here is that there are contracts between the owner, and the prime and between the prime and the sub
which are relied on by Mascaro. At paragraph 23 of the contract between Mascaro and its subcontractor, Powell Steel, it sets forth
that Powell will participate in any safety program and shall require its employees to comply with contractor’s (Mascaro’s) safety
program. The paragraph goes on to list other safety obligations of Powell. Of note, of course, is that Powell had no employees on
the site.

Mascaro further argues that a Schedule A to its contract with Powell provides in paragraph 22 that Powell “shall be completely
and solely responsible for the safety and welfare of its employees.”

Powell had no employees and subcontracted its subcontract to another subcontractor, Tuscarara Rigging the actual employer
of Plaintiff.

In response to Mascara, the Plaintiff, Romig argues that (1) safety responsibilities are non-delegable under the Mascara
contract with the owner (2) Mascaro’s employees, who were on the site, acknowledged Mascaro’s duty to enforce compliance with
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safety requirements (3) the language relied on by Mascaro does not include other safety standards, such as the Manual of Accident
Prevention, Associated General Contractor of America which is different from OSHA Standards, and (4) a similar accident to a
steelworker just 30 days prior to Romig’s fall warranted a re-visitation of how safety was being observed on the worksite. Given
Mascaro’s overall responsibility such a revisitation would be its obligation.

Analysis of Leonard shows that the concept of “non-delegable was not really addressed but was rather assumed in the context
of the contract. There the cou rt said “Responsibility goes with authority.” The contract between the owner and Mascaro did not
permit the contracting out of the “quality” of the work and Mascaro was at all times responsible for that. It therefore appears
Mascaro still retained “authority.”

Further, I do not believe it can be said that Mascaro could, delegate its contractual duties as set forth in its contract with the
owner. Romig emphasizes the frequency with which the word “responsible” appears in the contract.

I also note no indemnification provision from Powell. Hence, the presence of Mascaro representatives on the worksite.
Under all the circumstances including those I’ve recited above plus the Associated General Contractors safety standards and

the similar accident within the prior 30 days lead me to deny Summary Judgment.
So Ordered,

BY THE COURT:
/s/O’Reilly, J.

Date: November 6, 2013

Commonwealth of Pennsylvania v.
John Jae

Criminal Appeal—Sentencing (Discretionary Aspects)—Sentencing (Legality)—Ability to Pay Costs

No. CC 201115145. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 26, 2013.

OPINION
On April 25, 2012, Appellant, John Jae, pled guilty to one count of possession of Child Pornography.1 In exchange for his guilty

plea, the Commonwealth agreed to waive any mandatory sentences that may be triggered as a consequence of his plea.2 This Court
sentenced Appellant on July 12, 2012 to three to twenty-five years incarceration with ten years of consecutive probation and
imposed court costs. Appellant did not file a Post-Sentence Motion or direct appeal. On June 30, 2013, Appellant filed pro se, a Post
Conviction Relief Act Petition (PCRA), requesting that his Post-Sentence and appellate rights be reinstated and to represent
himself at subsequent proceedings. This PCRA was granted on July 24, 2013 and the Office of the Public Defender was appointed
as standby counsel.

Next, Appellant filed a Post-Sentence Motion which was denied on October 1, 2013. Appellant filed a Notice of Appeal on
October 24, 2013 and a Concise Statement of Errors Complained of on Appeal on November 19, 2013.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that his sentence “was excessive and greater than

that allowed by both the sentencing guidelines and statutory sentencing guidelines for a Felony 3 criminal charge.” Appellant
further alleges that the Court erred by focusing on punishment, ignoring Appellant’s rehabilitation, mental health and medical
needs. Appellant alleges the Court failed to place on the record reasons in support of sentence. Lastly, Appellant alleges the Court
erred by failing to inquire into Appellant’s ability to pay costs prior to their imposition. (Concise Statement of Matters Complained
of on Appeal at 1-2)

DISCUSSION
Appellant makes numerous allegations regarding the inappropriateness of his sentence. Before addressing the substantive

issue, Appellant must raise a substantial question that his sentence is not appropriate under the Sentencing Code. 42 PS § 9781(b);
Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). The determination of whether a particular issue constitutes a
“substantial question” can only be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988).
It is appropriate to allow an appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1)
inconsistent with a specific provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentenc-
ing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987).

Appellant claims his sentence is both “excessive and greater than that allowed by both the sentencing guidelines and statutory
sentencing guidelines3 for a Felony 3 criminal charge.” As to excessiveness, a bald claim of excessiveness is not a substantial ques-
tion. Commonwealth v. Titus, 816 A.2d 251, 255-56 (Pa.Super. 2003). However, regarding the claim that Appellant’s sentence
exceeded statutory guidelines, such a claim would appear to present a substantial question for appellate review as it challenges
the legality of Appellant’s sentence.

Under the current facts, Appellant’s claim is without merit. Appellant pled guilty to Possession of Child Pornography, a felony
of the third degree, punishable by a maximum period of incarceration of seven years and a maximum fine of $15,000. As this case
represents Appellant’s third conviction for a sexual offense, he was subject to the provisions of 42 Pa.C.S. § 9718.2, which provide
in relevant part:

(a) Mandatory sentence.-

(1) * * * if at the time of the commission of the current offense the person had been previously convicted of an offense
set forth in section 9799.14 or an equivalent crime, [a person shall] be sentenced to a minimum sentence of at least 25
years total confinement, notwithstanding any other provision of this title or other statute to the contrary.
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(2) Where the person had at the time of the commission of the current offense previously been convicted of two or
more offenses arising from separate criminal transactions set forth in section 9799.14 or equivalent crimes under the
laws of this Commonwealth in effect at the time of the commission of the offense or equivalent crimes in any juris-
diction, the person shall be sentenced to a term of life imprisonment, notwithstanding any other provision of this title
or other statute to the contrary.

(b) Mandatory maximum—An offender sentenced to a mandatory minimum sentence under this section shall be
sentenced to a maximum sentence equal to twice the mandatory sentence, notwithstanding 18 Pa.C.S. § 1103 (relating
to sentence of imprisonment for felony) or any other provision of this title to the contrary.

(d)* * * Sentencing guidelines promulgated by the Pennsylvania commission on Sentencing shall not supersede the
mandatory sentences provided in this section.

42 Pa.C.S.A. § 9718.2. The Commonwealth waived both the lifetime and 25 year mandatory minimum, and this Court sentenced
Appellant to a sentence well below the mandatories. As Appellant’s sentence fell within the enhancements set forth in § 9718.2, his
challenge to the legality of his sentence is without merit.

Appellant next argues that the Court erred at his sentencing by exclusively focusing on punishment and failing to give appro-
priate weight to numerous factors suggested by Appellant, specifically his mental health and medical issues.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629
A.2d 1012 (1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge
goes to the weight accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427
Pa.Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant’s allegations of error, that this Court failed to
consider both the nature and characteristics of the crime and the defendant, as well as the rehabilitative needs of Appellant, has
not established a substantial question for appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Ibid. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including two Pre-Sentence reports. (ST 2-6, 11) The
Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory fac-
tors… Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 Pa. C.S.
§9721(b). This Court’s sentence of 3 to 25 years reflected an understanding of the progress Appellant made in beginning to address
his need for treatment, and provided Appellant with an incentive to work diligently to prove to the state parole board that he has
overcome the issues that have caused him to reoffend previously. However, this Court must also consider the need to protect society
at large from an individual with a concerning history of sexual offenses. Appellant’s recidivism, specifically with sexual offenses
involving minor victims, indicates a continuing pattern of criminal behavior which may require a longer and more intense period
of incarceration to achieve rehabilitation. The low minimum but long tail reflects this Court’s efforts to balance these competing
interests.

Turning to Appellant’s claim that the sentencing court failed to place on the record a statement of reasons in support of the
sentence, this claim is factually invalid. This Court considered his medical and psychiatric issues (ST 17), his history of violent and
aggressive behavior (ST 18), his need for treatment and rehabilitation (ST 19) and the arguments of counsel (ST 18). This Court’s
review of the two Pre-Sentence Reports further establishes that this Court was aware of all relevant factors when it sentenced
Appellant.

Lastly, Appellant alleges that this Court failed to consider Appellant’s ability to pay prior imposing mandatory court costs. This
claim is without merit. Appellant never raised this issue at sentencing and has presented no evidence that he will be unable to pay
court costs. Furthermore, court costs are mandatory:

(a) Imposition.

(1) A person who pleads guilty or nolo contendere or who is convicted of a crime shall, in addition to costs imposed
under 42 Pa.C.S. § 3571(c) (relating to Commonwealth portion of fines, etc.), pay costs of at least $60 and may be
sentenced to pay additional costs in an amount up to the statutory maximum monetary penalty for the offense
committed.

* * * * * *

(c) Payment. This cost shall be imposed notwithstanding any statutory provision to the contrary.

* * * * * *

(e) Court order. No court order shall be necessary in order for the defendant to incur liability for costs under this sec-
tion. Costs under this section must be paid in order for the defendant to be eligible for probation, parole or accelerated
rehabilitative disposition.
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18 P.S. § 11.1101. (emphasis added) As this Court did not impose fines or costs outside of the statutory minimum, it need not inquire
into Appellant’s ability to pay. Commonwealth v. LeBar, 860 A.2d 1105, 1111 (Pa.Super. 2004).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 6312.
2 As a conviction in this case is Appellant’s “third strike,” he would have been subject to a mandatory lifetime sentence pursuant
to 18 PA.C.S. § 9718.2.
3 As Appellant has failed to define these terms, this Court interprets them as separate references to the Pennsylvania Commission
on Sentencing Guidelines and the statutory maximums for the offense.
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Petition of Wilkinsburg School District
for Court Approval of the Sale of Vacant Land

Pursuant to Section 703(3) of the Pennsylvania Public School Code

Real Estate—General—School Code—Sale of School Property—Use/Non-Use of School Property—Ownership

No. GD 13-1154. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 12, 2013.

OPINION
This opinion provides the reasons I gave approval for the Wilkinsburg School District to sell approximately two-thirds of an

acre of land to a private developer. Linda Kauffman and twenty-six additional individuals collectively known as “Friends of
Green Street Park” and the Nine Mile Run Watershed Association, Inc. have appealed my approval of the sale to the
Commonwealth Court of Pennsylvania, which makes this opinion mandatory under Pennsylvania Rule of Appellate Procedure
No. 1925(a).

The land that is the subject of this dispute, Green Street Park, is located in Wilkinsburg Borough. Since at least 1970, main-
tenance of the Park was presumed to be the responsibility of Wilkinsburg Borough. Sometime before the summer of 2011,
Wilkinsburg Borough conducted a survey of its parks and determined several of them were not used and not necessary, with
Green Street Park being one of them. At about the same time, Wilkinsburg Borough also determined that Wilkinsburg School
District was the owner of record of the Park. In the summer of 2011, Wilkinsburg Borough informed Wilkinsburg School District
that the Borough would no longer maintain the Park and that maintenance was the School District’s responsibility. At that time,
the Park featured a basketball court, swings and a water-spraying fountain.

Wilkinsburg School District’s Board of Directors discussed Green Street Park at public meetings and reached a consensus
that the School District was not using the Park and that the Park was unnecessary. In December of 2012 the School District’s
Board of Directors approved the sale of the Park to a private developer for $71,000. The Pennsylvania Public School Code
makes private sales of unused and unnecessary real property subject to approval by the court of common pleas of the county
in which the school district is located. See 24 P.S.§7-707(3). Therefore, in January of 2013 Wilkinsburg School District initiated
the subject proceedings by filing a petition for court approval of the sale. The Honorable Judith Friedman presided over a
hearing in February of 2013 and determined that the school District gave insufficient notice of the hearing and needed an addi-
tional affidavit of value. Judge Friedman therefore denied the petition, but without prejudice to the School District filing a
renewed petition.1

In April of 2013 the School District filed an amended petition that contained an additional affidavit of value, and it provided
adequate notice of a hearing in September of 2013. I presided over the September, 2013 hearing and permitted the School District
and objectors Linda Kauffman, et al. to file briefs after the hearing. Then, I signed an order approving the sale. Ms. Kauffman, et
al. filed a timely notice of appeal and statement of errors complained of on appeal raising three issues.

One issue Ms. Kauffman, et al. will raise on appeal is that the School Board needed to pass a motion or resolution specifically
finding Green Street Park to be unused and unnecessary. I found credible the testimony from the Wilkinsburg School District
Superintendent, Business Manager and Board President that Green Street Park was discussed among the School Board Members
at several public meetings, with the discussions indicating a consensus among the School Board Members that it was unused and
unnecessary. See Transcript of September 4, 2013 Hearing (“T.” hereinafter) pp. 16, 17, 18, 20, 21, 22, 43, 59, 60 and 71. Ms.
Kauffman, et al. argue this is not enough; they argue the School Code requires the Board to pass a motion or resolution specifically
finding real estate is unused and unnecessary before it can be sold.

The authority submitted for this argument is the case of In re: Petition of School Directors of Bentworth School District for
Private Sale of Real Estate, 36 Pa. D&C. 3d 153 (Pa. Com. Pl. 1985). This is a Common Pleas Court of Washington County decision,
which is not binding on me. In any event, the conclusion reached by the Judge in that case, that to sell realty, a School District must
prove it formally passed a motion or resolution finding the realty unused and unnecessary, is not set forth in these relevant provi-
sions of 24 P.S. §7-707:

The board of school directors of any district is hereby vested with the necessary power and authority to sell unused and unneces-
sary lands and buildings, by any of the following methods and subject to the following provisions:

(1) By public auction, either on the premises to be sold or at places selected by the school board, after due notice by publication in
one or more newspapers of general circulation published within the county or the school district and in the legal newspaper in said
county, if any, once a week for three successive weeks before the date fixed for said sales, and by hand bills, one or more of which
must be posted on the property proposed to be sold, and at least five of which must be posted at conspicuous places within the vicin-
ity of said real estate. Terms and conditions of sale shall be fixed by the board in the motion or resolution authorizing the sale.

(2) Upon sealed bids requested by the school board, notice of the request for sealed bids to be given as provided in clause (1) of this
section. Terms and conditions of sale shall be fixed by the board in the motion or resolution authorizing the request for sealed bids.

(3) At private sale, subject to the approval of the court of common pleas of the county in which the school district is located.
Approval of the court shall be on petition of the board of school directors, which petition shall be executed by the proper officers
of the board, and shall contain a full and complete description of the land proposed to be sold, a brief description and character of
the building or buildings erected thereon, if any, the name of the prospective purchaser, the amount offered for the property, and
shall have attached thereto an affidavit of at least two persons who are familiar with the values of real estate in the locality in which
the land and buildings proposed to be sold are located, to the effect that they have examined the property, that the price offered
therefore is a fair and reasonable one and in their opinion a better price than could be obtained at public sale, and that they are
not interested, either directly or indirectly, in the purchase or sale thereof. Before the court may act upon any such petition it shall
fix a time for a hearing thereon and shall direct that public notice thereof be given as provided in clause (1) of this section. A return
of sale shall be made to the court after the sale has been consummated and the deed executed and delivered.

If a school board utilizes the public auction or sealed bid method to sell realty, subsections (1) and (2) above specify that the
terms and conditions of sale be fixed in the motion or resolution authorizing the sale. Subsections (1) and (2) list no additional items
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for inclusion in the motion or resolution authorizing a sale by public auction or sealed bid, and subsection (3) makes no reference
whatsoever to the motion or resolution of the school board authorizing a private sale of realty. Had the Legislature intended for the
motion or resolution authorizing a private sale to contain a finding that the realty is unused and unnecessary, it certainly would
have explicitly said so in subsection (3) as it did for the requirement that motions and resolutions authorizing a public auction or
sealed bid fix the terms and conditions of the sale. Because 24 P.S. §7-707(3) neither explicitly nor implicitly mandates that the
motion or resolution authorizing a private sale include a finding the realty is unused and unneeded, I interpret the legislation as
not requiring such a motion or resolution.

My interpretation is further supported by the list in subsection (3) of what must be included in the petition to approve a private
sale. The items that must be included in the petition are a description of the land, a description of any building(s) erected thereon,
the prospective purchaser’s name, the amount offered for the realty and two affidavits of value. If the legislature wished to have
a motion or resolution finding the realty unused and unnecessary be a part of the petition, it most certainly would have had
language in subsection (3) saying so. Since it did not, my interpretation of the legislation has additional support.

The second issue Ms. Kauffman, et al. will raise on appeal is that children from the community use Green Street Park for
riding bicycles, swinging on the swings and playing basketball. As a result, the Park, they argue, is not “unused” and therefore
Wilkinsburg School District cannot sell it. This argument is meritless as it ignores the context of the term “unused.” Since it is
within the Public School Code, “unused” must be considered in relation to public schools. It would be an absurd interpretation of
the legislation if public school owned realty were deemed to be used so long as anyone at all is making any use whatsoever of the
property. In addition, the stated purpose for permitting school districts to acquire and sell realty is “to comply with the provisions
of…” the Public School Code. 24 P.S.§7-703. Hence, school districts acquire and sell realty in order to fulfill their mission of
educating children enrolled in the public schools, and if school district realty is being used for some other purpose, it is “unused”
within the meaning of the Public School Code. Since it is undisputed that Wilkinsburg School District is not using the Park for any
educational purpose, the fact that community children play in it does not matter.

Ms. Kauffman, et al. contend that, even if the term “unused” is to be defined within the public schools’ mission, the fact that
home schooled children play in the Park means it is used for an educational purpose and therefore cannot be sold. No caselaw or
statutory authority is submitted to support this argument, and I do not believe there is any authority to support this argument.
Public schools are not obligated to provide parks for home schooled children, and even if they were, Wilkinsburg School District
permits home schooled children to use the playground and recreation area at an elementary school two blocks from Green Street
Park. T., pp. 17, 33 and 115. Hence, the fact that home schooled children happen to use the Park does not prohibit Wilkinsburg
School District from selling it.

The third and final issue Ms. Kauffman, et al. will raise on appeal is that Wilkinsburg School District cannot sell the Park
because Wilkinsburg Borough is the true owner of the Park. This argument is premised on meeting minutes and resolutions of
the School District and Borough from 1957. See Exhibits A, B, C and D in the Second Objections filed on July 31, 2013. The
minutes and resolutions establish that in 1957 the School District authorized the transfer of the Park to the Borough, but that
the Park would revert to the School District when the Borough ceases to use it for playground purposes for a one year period.
Id. However, there is no dispute that, at no time after the 1957 approval of the motions and resolutions was a deed ever recorded
transferring the property to the Borough, and that the School District therefore remains the owner of record. Since
Pennsylvania law clearly requires that a deed be recorded in order to convey real property (see 21 P.S. §3512), the argument
that the Borough is the real owner of the Park has no merit. In any event, since all parties agree that the Borough stopped using
the Park for a playground for over one year, if it had been properly conveyed to the Borough, ownership would have reverted
to the School District under the terms of the School District resolutions. Accordingly, there is no merit to the argument that
Wilkinsburg Borough is the true owner of the Park.

BY THE COURT:
/s/Hertzberg, J.

1 Wilkinsburg School District appealed from Judge Friedman’s decision, but the Commonwealth Court quashed the appeal because
Judge Friedman’s decision was not a final, appealable order. See No. 699 C.D. 2013.
2 In addition, 32 P.S. §5007.2, which applies only to local governments, has a separate recording mandate and an additional requirement
that the local government submit copies of recorded deeds to open space to the school district within which the realty is located.

Matthew W. Hansen, Alec Spergel, Collin Schwartz and Corey Nordpodberesky v.
Michael Bupp

Landlord Tenant—Unfair Trade Practices—Consumer Protection Law

No. AR 12-01711. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—November 1, 2013.

OPINION
I. FACTS

This case presents the question of whether and how the Unfair Trade Practice and Consumer Protection Law (UTPL) 73 P.S.
201-1 et seq. applies to landlord tenant matters. This case consisted of a breach of contract action that went before a jury and the
ancillary claim under the UTPL which is before me now. The jury verdict was $3,990.00 for Plaintiff.

Here the Plaintiffs, all students of the University of Pittsburgh, entered a lease with the Defendant, Michael Bupp, for premises
at 3602 Dawson Street in the Oakland section of the City of Pittsburgh. They signed the lease in March which was to begin on
August 1, 2012. The rent was $1,995 per month and the first and last month was posted. They posted a security deposit of $1,995.00
during the month of March or April 2012. The total posted with Bupp was $5,990.00. This was the agreed upon number although
the testimony would suggest that $5,985.00 was posted.
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The Plaintiffs were all out of town residents and only occupied the leased premises in late August. The first to occupy the property
was Alec Spergel who on or about August 25, 2012 found some problems to exist such as a bath drain, rear door lock and first floor
windows that did not lock securely. When Spergel telephoned Bupp and set forth these problems, Bupp erupted into a tirade against
“you people” and told them to leave. This eruption was laced with expletives to underscore the vehemence of Bupp’s directive.

Faced with such an explosive response to relatively mild requests in regard to the premises, the Plaintiffs took Bupp at his word
and moved out and found other accommodations.

A day or two later Bupp’s handyman made some repairs to the windows but did not know that Plaintiffs had already left.
In due course Plaintiffs asked for a refund of the money they had paid Bupp which was the $5,990.00 noted above. Bupp replied

that he would refund nothing because they were in breach of the lease and he had not been able to lease the premises until October
and at a lower rent. Thus he would refund nothing.

Bupp testified that his reason for not refunding anything to the Plaintiffs was his contention that they broke the lease. He
acknowledged his profanity but he denied he told them to leave and further asserted that the conversation had closed on a friendly
note and he assured the Plaintiffs he would fix all of their issues.

The case went to the jury which returned a verdict in favor of Plaintiffs and against Bupp in the amount of $3,990.00.

II. ANALYSIS
After the jury was discharged, counsel for Plaintiff set forth his claim under the UTPL for counsel fees plus costs and he him-

self testified to the time he spent on the case, billed at $200 an hour. The total was $21,265.45 of which $20,660,00 is claimed as fee
and $605.45 as costs as set forth in an exhibit attached to his Motion, Counsel also cited Wallace v. Pastore, 742 A.2d 1090 (Pa.
Super). For the proposition that: (1) $200 an hour was a reasonable rate and (2) the UTPL could apply when a landlord gave false
information to tenants as to why he was not refunding their security deposit. Wallace involved a landlord who refused to return a
security deposit and his defense was that there was significant damage caused to the rented premises by the tenants. At trial the
Court found that the defense of damage to leased premises was a “knowing misrepresentation” because there were no such dam-
ages. This finding was based on the UTPL’s prohibiting misrepresentation that services, replacements or repairs are needed if they
are not needed.”

As to the application of UTPL, Wallace, supra does give support to the contentions here that Bupp’s throwing the Plaintiffs out
and then not refunding their deposit is the kind of unfair practice that is within the scope of UTPL and I find that it does apply.

While no claim for repairs or replacements or services was made by Bupp, his defense is that they breached the lease and he
had to take a loss to re-rent it. However, his throwing the Plaintiffs out when they had barely moved in and then keeping all of the
money deposited with him strikes me as unfair, an abuse of his superior bargaining position and unfair conduct The UTPL also
prohibits, at Section 201-2(4) (xxi) “Engaging in any other fraudulent or deceptive conduct which creates a likelihood of confusion
or misunderstanding.” The law gives me discretion to award less than 3 times the verdict. See 201 - 9.2. Thus I am satisfied that
the UTPL does apply. Accordingly, I will increase the verdict of $3,990.00 to $10,000.00.

Obviously, the jury resolved credibility issues against Bupp and I do the same. The verdict suggests that the jury gave credit to
Bupp for the month of August since that is when it began irrespective of when they occupied the house. Equally obviously, they
awarded the last month’s rent and the security deposit to come up with $3,990.00.

With respect to the exemplary damages claimed, the comment of defense counsel is not lost on me when he exclaimed “$20,000
for an Arbitration case!!!” Nevertheless, adequate representation for litigation does take time no matter what the amount in con-
troversy. Further, we need to keep in mind the remedial purposes of both the UTPL and the Landlord Tenant Law.

As to the attorney’s fee I am unwilling to accord the full claim asserted by Plaintiff ’s counsel. While $200 an hour may be a rea-
sonable rate, there was much unnecessary work done including the attempt to bring local government pressure to bear on Bupp.
Similarly, the extensive discovery requests and the request for admissions are excessive, particularly when they were all struck
by a discovery judge.

Analyses of that bill also shows what I consider an inordinate amount of research, preparation, and correspondence and con-
sultation with the parents of the plaintiffs. A more reasonable fee, considering the facts of this case and, that it involved both an
arbitration and a jury trial make a fee of $10,000 more reasonable. As to costs, I find items therein that really are part of counsel’s
overhead – like postage and printing – are not properly taxable as costs. The costs I do award are for filing fees, service fees and
the deposition transcript for a total of $457.25.

In conclusion, I will mold the verdict entered September 10, 2013 in the amount of $3,990.00 to add $10,000 in counsel fees,
$457.25 in costs, and an additional $6,010.00 as exemplary damages for a total of $20,457.25.

So Ordered,
BY THE COURT:
/s/O’Reilly, J.

Dated: November 1, 2013

Laurel Crest Development, Inc. v.
Timothy Cowan and Margaret Cowan v.

Thomas R. Bueche

Right of Way—Opening/Acceptance of Street—Ownership When Unopened Within Statutory Period

No. GD 10-12098. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—December 11, 2013.

MEMORANDUM ORDER
This convoluted matter involves a dispute among neighbors as to the location of a non-public right of way that abuts or may

even include some of their real property.
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The properties in question are located in Allegheny County, Harrison Township. The properties of Cowan and Bueche are located
within the Wilbert Park Plan of Acres and of record with the Allegheny County Recorder of Deeds (now Department of Real Estate)
at Plan Book Volume 25 pages 182 and 183. The property of Plaintiff is not within the Wilbert Plan but is adjacent to it. It seems
that a certain 40 foot right of way or private street runs along the line between property of Plaintiff and the Wilbert Plan. It is
known as Tucker Street. Said street has never been opened or accepted by Harrison Township so it is not a public way. It was the
Harrison Township solicitor’s opinion that the abutting property owners to Tucker Street own to the middle of it and therefore have
an extra 20 feet attached to their lots. According to this opinion, (1) Tucker Street is 40 feet wide and (2) the parties here own to
its edge and (3) are able to use the 20 feet that abut their lot.

Plaintiff, however, disputes that and contends that it owns the entire 40 foot way and seeks to eject Defendants from it.
The relevant document in this case is the recorded Wilbert Park Plan, out of which Defendants Cowan and Bueche bought lots

and built homes. Their properties front on Melrose Avenue. At the rear of their lots is located the aforesaid Tucker Street. On its
being acknowledged, by the Township, that it is no longer a public thoroughfare. Cowan and Bueche have laid claim to one half of
Tucker Street where it abuts the end line of their lots. Plaintiff contests their claim and rather asserts that it owns all of Tucker
Street and when it was vacated, the entire forty (40) feet was molded into Plaintiff ’s existing land and the Defendants never abutted
Tucker Street and therefore could not claim to half of it.

It is unclear exactly when and how Tucker Street was created. In addition to the plan of acres referenced above, there appears
to have been another parcel of land owned by Burtner (the original creator of the Wilbert Plan of Acres) but exactly where it was
located and to whom it was conveyed was never made clear. However, throughout the deeds subsequent to the Plan of Lots the
private way - Tucker Street - is mentioned. Perhaps the best determination is from the survey relative to the Cowan garden shed
that was involved when a gas line was installed in this Tucker Street. This occurred when the T.W. Phillips Gas and Oil Company
(Phillips) laid a gas line in Tucker Street. When it approached the Cowan garden shed, the line took a “jog” around the shed and
did not require the shed to be moved. A drawing showing the shed and the line was received as Defendants’ Exhibit 14. I am
satisfied that this survey and sketch accurately located Tucker Street. (See Defendant’s Exhibit K).

It further shows, and was confirmed by my view of the premises, that the edge of the Cowan shed is adjacent to the center line
of Tucker Street. That shed establishes the portion of Tucker Street that Cowan owns. The Plaintiff owns the other half. Noteworthy
also is the fact that the Cowan lot as shown in the Plan of Acres and in his survey and deed has a sideline of 226 feet and Tucker
Street abuts the end of that side line thereby adding 20 feet to the Cowan lot.

In this regard, my view suggested to me that the Bueche shed was “over the line” and was not on his portion of Tucker Street.
The center line of Tucker Street is to be established by reference to the Cowan shed as noted above. If in fact the Bueche shed is
beyond the Cowan line as extended, then he is into Plaintiff ’s land and the shed must be moved back. Plaintiff has also argued
that a settlement between it and a neighbor named Glath is controlling here because it was in an order of court. I find this argu-
ment to be unavailing since it was a consent order resolving the dispute between those parties. It has absolutely no application
to the issue herein.

Counsel did an excellent job and presented telling arguments and persuasive exhibits. However, due to the uncertainty of the
location of Tucker Street in 1910, I have made the decision set out above. To recapitulate, the location of the Cowan shed, from its
outside i.e. the westerly side defines the center line of Tucker Street and Plaintiff owns to the right of said line extended and the
Plan of Acres lot owners own on the left side of the line extended.

BY THE COURT:
/s/O’Reilly, J.

Date: December 11, 2013
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Commonwealth of Pennsylvania v.
Kenneth Parrotte

Criminal Appeal—SVP—Weight of the Evidence—Sufficiency—Sentencing (Discretionary Aspects)—
Mental Abnormality—Predatory

No. CC 201203276. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, P.J.—October 2, 2013.

OPINION
The Defendant has appealed from the judgment of sentence entered on June 6, 2013. A review of the record has revealed

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be
affirmed.

The Defendant was charged with Rape of a Child,1 Incest,2 Sexual Assault,3 Indecent Assault of a Person Under 13,4 Endangering
the Welfare of a Child,5 Corruption of Minors6 and Indecent Exposure7 in relation to a series of incidents that occurred with his
six-year-old granddaughter. Following a jury trial held before this Court, the Defendant was found not guilty of the Rape of a Child,
Incest and Sexual Assault charges, and convicted of the remaining charges. At a hearing before this court on June 6, 2013, the
Defendant was found to be a Sexually Violent Predator (SVP) and was subsequently sentenced to a term of imprisonment of three
and one half (3 ½) to seven (7) years. Timely Post Sentence Motions were filed and were denied on July 8, 2013. This appeal
followed.

On appeal, the Defendant raises several claims of error, which are addressed as follows:

1. Weight of the Evidence
Initially, the Defendant argues that the verdicts were against the weight of the evidence. This claim is meritless.

Briefly, the evidence presented at trial established that when she was five and six years old, Zamiyah Scott lived with the
Defendant (her grandfather), her grandmother, her siblings and other children of the Defendant’s. In December of 2011, shortly
after Zamiyah turned six, the Defendant brought her into his bedroom when his wife was not home and engaged in sexual inter-
course with her. In January, 2012, she was brought to Children’s Hospital by her mother, after she disclosed the Defendant’s
conduct. During her forensic interview, Zamiyah described a skin pigmentation anomaly on the Defendant’s penis, which was later
observed by the arresting detectives.

It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether
to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s
review is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. Given the evidence presented at
trial and discussed above, there is no question that the verdict was appropriate and not “shocking” to the conscience.
Zamiyah’s accurate description of the abnormality in the Defendant’s penis shows without question that Zamiyah had the
opportunity to observe the Defendant’s genitals, and, coupled with her descriptions of the assaults clearly support the verdict.
This claim must fail.

2. Sexually Violent Predator Determination
Next, the Defendant challenges the sufficiency of the Sexually Violent Predator (SVP) determination on the basis that there was

no evidence to suggest that he had a mental abnormality or personality defect or that he engaged in predatory behavior. Both of
these claims are meritless.

A Sexually Violent Predator is defined by statute as

a person who has been convicted of a sexually violent offense…and who is determined to be a sexually violent preda-
tor under section 9795.4 (relating to assessments) due to a mental abnormality or personality disorder that makes
the person likely to engage in predatory sexually violent offenses.

42 Pa.C.S.A. §9792.

The statute further defines “predatory” as

An act directed at a stranger or at a person with whom a relationship has been initiated, established, maintained
or promoted, in whole or in part, in order to facilitate or support victimization.

42 Pa.C.S.A. §9792.
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The assessment criteria include:

1. Facts of the current offense, including:

i. Whether the offense involved multiple victims.

ii. Whether the individual exceeded the means necessary to achieve the offense.

iii. The nature of the sexual contact with the victim.

iv. Relationship of the individual to the victim.

v. Age of the victim.

vi. Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.

vii. The mental capacity of the victim.

2. Prior offense history, including:

i. The individual’s prior criminal record;

ii. Whether the individual completed any prior sentences.

iii. Whether the individual participated in available programs for sexual offenders.

3. Characteristics of the individual, including:

i. Age of the individual.

ii. Use of illegal drugs by the individual.

iii. Any mental illness, mental disability or mental abnormality.

iv. Behavioral characteristics that contribute to the individual’s conduct.

4. Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa.C.S.A. §9795.4(B). The Commonwealth bears the burden of establishing SVP status by clear and convincing evidence.
Commonwealth v. Feucht, 955 A.2d 377, 382 (Pa.Super. 2008).

When reviewing a trial court’s SVP determination, the appellate court’s “scope of review is plenary” and the appellate court
“will reverse the trial court only if the Commonwealth has not presented clear and convincing evidence sufficient to enable the
trial court to determine that each element required by the statute has been satisfied. The evidence must be viewed in the light most
favorable to the Commonwealth. The reviewing court may not weigh the evidence or substitute its judgment for that of the trial
court. The clear and convincing standard requires evidence that is so clear, direct, weighty and convincing as to enable the trier
of fact to come to a clear conclusion, without hesitancy, of the truth of the precise facts in issue.” Commonwealth v. Dixon, 907 A.2d
533, 535 (Pa.Super. 2006), internal citations omitted.

Initially, the Defendant challenges the SVP determination on the basis that there was insufficient evidence to support the find-
ing that he has a mental abnormality or personality defect. This claim is meritless.

At the SVP hearing, Dr. Alan Pass discussed the diagnostic criteria for antisocial personality disorder and testified that the
Defendant met those criteria. He stated:

Q. (Ms. Capone): To determine whether the defendant has antisocial personality disorder, you reviewed documents 
back to before Ken Parrotte was 15 years of age?

A. (Dr. Pass): Yes, I did.

Q. Did you find the criteria you mentioned just now before he was 15 to be true of Ken Parrotte?

A. Yes. Essentially, what I founded [sic] from a review of the records of his prior criminal history is that his criminal 
misconduct began as a juvenile with conduct prior to the age of 15 with onset age of 13 until approximately 1984, and 
then coming forward from that date throughout his juvenile and adult years.

Q. Dr. Pass, you mentioned that the person must be 18 years old, and we know that to be true for Mr. Parrotte?

A. Yes.

Q. Dr. Pass, you also mentioned that this pattern of behavior happens before someone is 15 years old and continues on 
into their adulthood?

A. Correct.

Q. Would you tell the Court what you found in relation to Mr. Parrotte with that behavior developing into adulthood?

A. His antisocial behavior and criminal misconduct began at the age of 13, and coming forward with such events as theft
by unlawful taking, receiving stolen property, criminal attempt theft, criminal mischief, possession of instruments of 
crime, probation violations, and being placed in various detention facilities when he was a juvenile. He was charged 
with failure to adjust and escape from one of the juvenile programs, and he was found delinquent and was placed in 
the Vision Quest juvenile delinquency program.

In 1987 as a juvenile he was charged with receiving stolen property, unauthorized use of a motor vehicle, robbery,
criminal conspiracy and he was placed into the New Castle Youth Development Center. Lastly, as a juvenile until
around 1988 at about 17 the defendant was charged with receiving stolen property, criminal conspiracy and failure
to adjust.
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At age 19 his case was closed as a juvenile case, and went forward into adult status. Then going forward as an adult,
in 1991 there are convictions for receiving stolen property, unauthorized use of an automobile, driver required to be
licensed, fleeing and eluding police, receiving stolen property, driving without a license, burglary, theft by unlawful
taking and receiving stolen property. These all resulted in various periods of probation and/or incarceration.

In 1994 he was convicted of robbery, robbery of a motor vehicle, theft by unlawful taking, and two counts of RSP.
Again, he was sentenced to County time.

So my review of his criminal history starts at the age of 13, and it is my opinion that his behavior constitutes a pattern
of disregard for and violation of the rights of others that began in childhood starting at 13 and coming forward into
adulthood.

Q. Dr. Pass, you mentioned some of the criteria would be someone who acts irresponsible and doesn’t maintain employ-
ment consistently?

A. Yes.

Q. Did you find that to be true for Mr. Parrotte also?

A. Again, the diagnostic classification gives and overview. There will always be exceptions. I think in his case he had 
eight different vocational assignments during his employment history, with his longest employment lasting for two
and a half years as a home improvement wholesaler. It appears he has had many different vocational assignments.

Q. Dr. Pass, you indicated that not paying one’s debts is an indicating [sic] of this type of behavior. Were you able to 
review Mr. Parrotte’s materials to see if he was irresponsible with his debts?

A. As it relates specifically to the domestic relations court, I reviewed the documents associated with the orders of 
support, the complaint for support being filed, and the contempt petition against the defendant for failure to support 
or provide support during the course of my document review.

(SVP Hearing Transcript, p. 11-15).

At the conclusion of the hearing, this Court addressed the requirement of antisocial personality disorder. It stated:

THE COURT: Okay, truthfully, you almost had me with this 17-year hiatus, and I was figuring he got out when he was
maybe 22 or 24 and had 17 clean years, and I figured even if he served the maximum that would have given him 10 years
of being clean. However, that’s not the case. The entire time he was incarcerated on a regular basis he was cited with
some misconduct. I have this little book that’s called a Judge’s Guide to Mental Health Jargon. It says an antisocial
personality disorder – it says there is a disregard for the rights of others and a failure to obey the law and that it involves
behavior without remorse. It doesn’t say antisocial personality disorder is defined by a certain number of convictions in
a certain number of years.

The defendant was diagnosed prior to the age of 15, and he has continued in this action now. He may have had a little bit
of time where he wasn’t in trouble, and where he certainly wasn’t arrested or convicted of anything, but even while on
probation and parole he continued to get into trouble to the point where he was actually recommitted on a technical parole
violation and did back-up time. It’s not as though it was a 22-year-old kid stealing a car for a joy ride. This is a person
that committed offense after offense after offense as long as he is out. I feel the Commonwealth has proven that the defen-
dant suffers from antisocial personality disorder.

(SVP Hearing Transcript, p. 50-1).

As the record demonstrates, the testimony of Dr. Pass presented clear and convincing evidence that the Defendant suffers from
antisocial personality disorder as contained in the Megan’s Law statute. This claim is meritless

Next, the Defendant challenges the SVP determination on the basis that there was no evidence to establish that the Defendant’s
behavior was predatory. This claim is belied by the evidence.

At the SVP Hearing, Dr. Pass also testified regarding the predatory finding:

Q. (Ms. Capone): …You said the criteria for a sexually violent predator is two-pronged, and the second is sexual 
predator behavior?

A. (Dr. Pass): Yes.

Q. Did you find that to be true with Mr. Parrotte as well?

A. He met the classification definition or criteria for predatory conduct in the commission of the instant offense. The 
statute defines predatory conduct as an act directed at a stranger or at a person with whom a relationship had been 
initiated, established, maintained or promoted in whole or in part, and with the support to facilitate victimization. In 
my review of Mr. Parrotte’s criminal behaviors in this instant offense it indicated on multiple occasions he engaged 
in sexual acts with a six-year old female victim with whom a relationship had been initiated, established, maintained 
or promoted in whole or in part to promote or facilitate that victimization.

It’s obvious that Mr. Parrotte was related to the victim. I don’t believe he developed the relationship specifically with
the victim, his granddaughter, for the purpose of sexually violating her. However, what happened was he changed the
ultimate nature of the relationship between himself and the victim at his first point of illegal sexual conduct with her,
and he continued to shape that behavior with successive contacts with the victim going forward. The defendant also
instructed the victim not to disclose the nature of the illegal sexual conduct to anyone, and it is common in these types
of cases that there is a declaration to the victim not to disclose to avoid law enforcement detection.

(SVP Hearing Transcript, p. 15-6).
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As the record demonstrates, the testimony and report of Dr. Pass presented clear and convincing evidence that the Defendant’s
behavior met the definition of “predatory” as contained in the Megan’s Law statute. This claim is meritless.

3. Excessive Sentence
Finally, the Defendant argues that the sentence imposed was excessive. This claim is meritless.
Before addressing the Defendant’s claims, this Court notes that in its review of the record in preparation for the instant Opinion,

it realized that there was an error in the written Order of Sentence. At the sentencing hearing, this Court imposed three (3) consec-
utive terms of imprisonment of three and one half (3 ½) to seven (7) years at each of the Indecent Assault, Endangering the Welfare
of a Child and Corruption of Minors charges. However, the written sentencing Order notes only two (2) three and one half (3 ½) to
seven (7) year term at the Indecent Assault and Endangering the Welfare of a Child charges, and indicates that no further penalty
was imposed at the Corruption of Minors charge. Inasmuch as this is obviously a clerical error, this Court has filed a Corrected
Order of Sentence concurrently herewith.

As to the merits of the Defendant’s argument, this Court has often noted that “[s]entencing is a matter vested in the sound
discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent an abuse of discretion. Commonwealth v.
Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of discretion is more than a mere error of judgment; thus, a sentencing court
will not have abused its discretion unless the record discloses that the judgment exercised was manifestly unreasonable or the
result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of discretion may not be found merely because
an appellate court might have reached a different conclusion, but requires a result of manifest unreasonableness or partiality,
prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200
(Pa.Super. 2008).

“[A]lthough the sentencing guidelines are an important factor in sentencing, they are but only one factor when determining
individualized sentences. ‘The guidelines have no binding effect, create no presumption in sentencing and do not predominate over
other sentencing factors – they are advisory guideposts that are valuable, may provide an essential starting point and that must be
respected and considered; they recommend, however, rather than require, a particular sentence.’” Commonwealth v. Holiday, 954
A.2d 6, 12 (Pa.Super. 2008). Inasmuch as the guidelines are not mandatory in nature, this Court was well within its discretion in
imposing a sentence outside the aggravated range.

Moreover, the fact that the sentences did exceed the guideline range does not render them per se illegal, as the Defendant would
suggest. “It cannot be gainsaid that a permissible and legal sentence under Pennsylvania statutory law is rendered improper
simply because the sentence exceeds the guidelines; The guidelines do not supersede the statute.” Commonwealth v. Johnson, 873
A.2d 704, 709 (Pa.Super. 2005). The sentence imposed was not in excess of the statutory maximum and was, therefore, legal. 

Moreover, when formulating a sentence, the Court is required to consider a level of “confinement that is consistent with the
protection of the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community and the
rehabilitative needs of the defendant.” 42 Pa.C.S.A. §9721(b). “‘When imposing a sentence, a court is required to consider the
particular circumstances of the offense and the character of the defendant’… ‘In particular, the court should refer to the defen-
dant’s prior criminal record, [her] age, personal characteristics and [her] potential for rehabilitation’… Where the sentencing court
has the benefit of a pre-sentence investigation report (“PSI”), we can assume the sentencing court ‘was aware of the relevant infor-
mation regarding the defendant’s character and weighed those considerations along with the mitigating statutory factors.’”
Commonwealth v. Griffin, 65 A.3d 932, 937 (Pa.Super. 2013), internal citations omitted.

Prior to the sentencing hearing, this Court Ordered a Pre-Sentence Report, which it reviewed and considered prior to the hear-
ing. At the sentencing hearing, this Court then placed its reasons for imposing sentence on the record:

THE COURT: Well, I have reviewed the presentence report, and I find that it is horrific that the victim in this case was
your six-year old granddaughter that you assaulted multiple times. You violated a position of trust, and although I don’t
know that this has been discussed, you told her she wasn’t allowed to tell anyone. You have been involved with the crim-
inal justice system since you were 13 years of age. You have convictions for five counts of receiving stolen property,
unauthorized use, theft and robbery. You have summary convictions. You have not done well with community based
supervision. You were in the State Correctional Institution one time, and you got out and violated parole and you were
sent back. If you aren’t a danger to our community, I don’t know who would be.

(Sentencing Hearing Transcript, p. 55).

As the record reflects, this Court appropriately considered all of the appropriate factors in crafting its sentence. Given the
circumstances of the assaults on the Defendant’s six-year-old granddaughter, this Court was completely within its discretion in
imposing the statutory maximum sentence. The fact that the Defendant is now upset with the length of the sentence does not make
it inappropriate or an abuse of discretion. The sentence imposed was appropriate given the facts of this case, and it must be
affirmed. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on June 6, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, P.J.

Date: October 2, 2013

1 18 Pa.C.S.A. §3121(c)
2 18 Pa.C.S.A. §4302
3 18 Pa.C.S.A. §3124.1
4 18 Pa.C.S.A. §3126(a)(7)
5 18 Pa.C.S.A. §4304
6 18 Pa.C.S.A. §6301(a)(1)
7 18 Pa.C.S.A. §3127(a)
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Commonwealth of Pennsylvania v.
Allan Moorefield

Criminal Appeal—PCRA—Homicide—Ineffective Assistance of Counsel—Newly Discovered Evidence—
Witness’s Fifth Amendment Right Not to Incriminate Himself

No. CC 200811367. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 9, 2013.

OPINION
On February 18, 2010, Appellant, Allan Moorefield, was convicted by a jury of his peers of two counts of Murder of the First

Degree and one count of Firearms not to be Carried without a License. Appellant was sentenced to two consecutive life terms of
incarceration for the murder convictions, and a consecutive sentence of two to four years for the firearms violation. Post sentence
motions were denied on May 7, 2010 and Appellant filed a Notice of Appeal on May 26, 2010. This Court filed its Opinion on October
29, 2010 and the Superior Court of Pennsylvania affirmed the judgment of sentence on December 23, 2011. The Petition for
Allowance of Appeal was denied by the Supreme Court of Pennsylvania on August 1, 2012.

Appellant filed a pro se Post Conviction Relief Act (PCRA) Petition on August 24, 2012. Appointed counsel filed an amended
Petition on July 9, 2013 to which the Commonwealth responded on August 7, 2013. This Court dismissed the PCRA on August 28,
2013. Appellant filed a Notice of Appeal on September 10, 2013 and a Concise Statement on October 1, 2013.

MATTERS COMPLAINED OF ON APPEAL

Appellant raises two issues on appeal. Appellant alleges:

The trial court erred in denying Appellant’s PCRA Petition since trial counsel Karsh was ineffective for failing to object
to Michael Bigstaff ’s assertion of his Fifth Amendment right to avoid testifying since he only asserted that his testimony
might constitute a technical violation of his parole, which does not constitute a sufficient basis on which to assert a Fifth
Amendment claim’ trial counsel’s omission precluded the trial court from compelling Mr. Bigstaff to testify, and caused
a claim, that the trial court erred in ruling that Bigstaff could not be compelled to testify, to be waived on direct appeal.
Moreover, Bigstaff ’s testimony would have aided Appellant’s defense, and led to an acquittal (since he was acting in self-
defense) or conviction of less serious crimes, if the jury had heard Bigstaff testify.

* * *

The trial court erred in denying Appellant’s PCRA Petition since Aaron Henderson (known in 2008 as “Little E” or “E”)
submitted newly discovered evidence indicating that Victorio Hinton (“Squeak”) attempted to purchase cocaine from him
in 2008, Hinton gave him $4500 in cash and Henderson took the money and never returned or gave Hinton drugs, and if
the jury had heard this evidence it would have supported Hinton’s trial testimony that victim Brandyburg lost his temper
when he heard that “Little E” was involved in a new drug transaction and then the shooting occurred in the van, it also
supported Nesmith’s trial testimony, and supported the inference that if Appellant was in the van he was simply defend-
ing himself when Brandyburg lost his temper and shooting began in the van, making the two verdicts of Murder One
unsupportable.

(Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b) at 4-5, 7)

HISTORY OF THE CASE
A summary of the testimony in this case is contained in the original Trial Court Opinion dated October 29, 2010.

DISCUSSION
Appellant alleges ineffective assistance of counsel by his trial counsel. Counsel is presumed effective, and Appellant bears the

burden of proving ineffectiveness. Commonwealth v. Cooper, 941 A.2d 655, 664 (Pa. 2007). To overcome this presumption,
Appellant must demonstrate that:

(1) the underlying substantive claim has arguable merit; (2) counsel whose effectiveness is being challenged did not have
a reasonable basis for his or her actions or failure to act and (3) the defendant suffered prejudice as a result of counsel’s
deficient performance.

Commonwealth v. Pierce, 786 A.2d 203, 213 (Pa. 2001). A claim of ineffectiveness will be denied if Appellant fails to meet any of
these prongs. Id. at 221–25.

Appellant claims trial counsel was ineffective by failing to object to a witness’s (Michael Bigstaff) assertion of his Fifth
Amendment right to avoid sentencing. As discussed previously in this Court’s Opinion of October 29, 2010, Appellant’s underlying
claim does not have arguable merit.1

The Fifth Amendment provides “no person ... shall be compelled in any criminal case to be a witness against himself.”
U.S. Const. amend. V. This prohibition not only permits the refusal to testify against one’s self when a defendant in a crim-
inal trial, but “in any other proceeding, civil or criminal, formal or informal, where the answers might incriminate [the
speaker] in future criminal proceedings.” Minnesota v. Murphy, 465 U.S. 420, 426, (1984).

Commonwealth v. Knoble, 42 A.3d 976, 979 (Pa. 2012). After in camera discussion on the record with Appellant and both counsel,
the Court determined that Bigstaff could be subject to criminal consequences if he testified. Bigstaff was on state parole at the
time. If the Pennsylvania Board of Probation and Parole became aware of his testimony, in which he likely would have admitted to
participating in criminal activity, he would have been subject to a parole violation hearing. As such, the witness had a Fifth
Amendment right not to testify and chose to invoke it.

“Where it is clear that a petitioner has failed to meet any of the three, distinct prongs of the [ineffective assistance of counsel]
test, the claim may be disposed of on that basis alone, without a determination of whether the other two prongs have been met.”
Commonwealth v. Steele, 961 A.2d 786, 797 (Pa. 2008). As Appellant has failed to satisfy the first prong, that the underlying claim
is of arguable merit, this Court need not address the remaining prongs of Appellant’s ineffectiveness claim.
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Out of an abundance of caution, however, this Court notes that Appellant has also failed to satisfy the prong of prejudice.
Appellant asserts he was prejudiced by the witness invoking his Fifth Amendment right in that the witness’ testimony would have
supported Appellant’s theory of self-defense. The Superior Court found that the Commonwealth produced sufficient evidence to
disprove self-defense. Specifically,

[T]he Commonwealth produced substantial evidence to show that all of the shots came from the same weapon, that
Moorefield was the lone shooter, and that Walker and Brandyburg were killed as a result—all evidence consistent with
Moorefield as the aggressor and without provocation or threat from Walker or Brandyburg.

Superior Court Opinion at 10. Against such compelling evidence, the testimony of Bigstaff would have had little effect. As such,
the failure of the witness to testify did not cause Appellant to suffer prejudice.

Lastly, Appellant alleges this Court erred in denying a Motion for New Trial on the basis of after discovered evidence, specifi-
cally, a witness, Aaron Henderson, who would testify that he stole a large sum of money from Victorio Hinton in the past and that
one of the victims, Christopher Brandyburg, would have become greatly angered upon discovering that Henderson was involved
in the subsequent drug transaction that eventually led to his own demise.

The standard for an after-discovered evidence claim is as follows:

A new trial must be granted on the basis of after-discovered evidence only if the evidence (1) has been discovered after
the trial and could not have been obtained at or prior to the conclusion of the trial by the exercise of reasonable diligence;
(2) is not merely corroborative or cumulative; (3) will not be used solely for impeaching credibility of a witness; and (4)
is of such nature and character that a different verdict will likely result if a new trial is granted.

Commonwealth v. Colson, 490 A.2d 811, 826 (Pa. 1985) (quoting Commonwealth v. Valderrama, 388 A.2d 1042, 1045 (Pa. 1985).
The affidavit of Henderson does not satisfy the above criteria. Henderson’s testimony would have been merely corroborative

and cumulative in that two witnesses (Nesmith and Hinton) testified that Brandyburg and Bigstaff were angry as a result of a
previous drug transaction that had gone awry. (TT Vol. 1, p. 311, Vol. 2, pp. 682-685) Henderson’s affidavit exclusively provides
background and collateral information. Additionally, this proposed testimony would not have affected the outcome of the trial as it
would have to have been considered in the context of the entirety of the Commonwealth’s case, which as noted above was consid-
ered sufficient to disprove Appellant’s theory of self-defense. As such, this Court correctly denied the Motion for a New Trial on
the basis of after-discovered evidence.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 This issue was not reached by the Superior Court, which instead found that Appellant had waived his objection to the assertion
of the witness’s right against self-incrimination. Commonwealth v. Moorefield, 848 WDA 2010 at 13.

Commonwealth of Pennsylvania v.
Darryl Bryant

Criminal Appeal—Sentencing (Discretionary Aspects)—Dog Fighting—Animal Cruelty

No. CC 2012-0006261. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—December 3, 2013.

OPINION
Defendant, Darryl Bryant (“Defendant”) appeals from this Court’s Judgment of Sentence imposed on July 10, 2013.
On February 24, 2012, Defendant was charged with two (2) counts of Animal Fighting and one (1) count of Possession of

Criminal Instrument with Intent. Specifically, Defendant was charged as follows:

Count One: 18 Pa.C.S.A. §5511(h.1)(3): Animal Fighting–Amusement or Gain

Count Two: 18 Pa.C.S.A. §5511(h.1)(7): Animal Fighting–Own/Possess Animal for Fighting.

Count Three: 18 Pa.C.S.A. §907(a): Possession of Criminal Instrument With Intent.

On April 18, 2013, the matter proceeded to a jury trial. On April 19, 2013, the jury found the Defendant guilty as to all counts. A
pre-sentence report was ordered and Defendant was sentenced on July 10, 2013 as follows: as to count one, Defendant to serve
fifteen (15) months to thirty (30) months incarceration at a state correctional institution; as to count two, Defendant to serve fifteen
(15) months to thirty (30) months incarceration to be served consecutive to confinement at count one; as to count three, Defendant
to serve nine (9) months to eighteen (18) months incarceration to be served consecutive to the confinement imposed at counts one
and two. In addition, Defendant to serve at total of eleven (11) years probation effective upon his release from confinement.

On July 22, 2013, Defendant filed a Post Trial Motion challenging the discretionary aspects of the sentence. On August 7, 2013
the Court denied Defendant’s Post Sentence Motion. On August 23, 2013, Counsel for Defendant filed a Notice of Appeal as to the
Judgment of Sentence imposed on July 10, 2013.

Defendant filed his Concise Statement of Matters Complained of on Appeal on September 25, 2013, wherein he raised the
following issue:

1. The Trial Court committed an abuse of discretion in sentencing the Defendant as the sentence was manifestly exces-
sive and clearly unreasonable, and therefore the sentence should be vacated and a new sentencing hearing should be held.
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The facts, taken in the light most favorable to the Commonwealth as verdict winner are as follows: at trial, the Commonwealth
presented the testimony of Janette Reever, an expert witness in dog fighting. (TT. pp. 30-31) Ms. Reever is an investigating officer
for the Western Pennsylvania Humane Society and has experience in investigating dog fighting crimes. (Tr. p. 30). Janette Reever
testified that in the course of her investigation of complaints of dog fighting, the investigation led her to Defendant, and to the home
located at 1209 Bessica Street where the Defendant lived with his mother. (TT. p. 32). Janette Reever obtained and executed a
search warrant on February 24, 2012. (TT. pp. 32-33). Upon entering 1209 Bessica Street, Officer Reever proceeded down to the
basement where there were four rooms. (TT. p. 34) Upon entering the first room, she discovered five American Pit Bull Terriers
housed in crates that were stacked upon each other. Each crate had physical barriers to prevent the dogs from seeing each other.
(TT. pp. 37-38). That room also contained an intravenous fluid set-up, metal copper clamps with a place to attach a conductor and
syringes. She testified that these items were used for dog fighting. There was no food or water in the room. (TT. pp. 39-40).

Upon entering the second room she discovered three more American Pit Bull Terriers in crates with similar physical barriers
and two empty crates. (TT. pp. 43-44). She observed that the dogs were heavily scarred and that there was extensive scarring on
the front legs, shoulder areas, back muscles and faces of these dogs. (TT. pp. 42-43). The search of the third room revealed a large
treadmill adapted for use with dogs, vitamins and supplements, two packets of suture material, and a needle. Used syringes and a
prescription bottle with the label scratched off containing white pills were also discovered. Ms. Reever also found triodine, which
is an iodine based product used to clean surgical wounds. One small American Pit Bull Terrier in a crate was also discovered in
room three. The forth room contained a treadmill with no canine adaptations and a sink. Upon spraying “Blue Star” which is lumi-
nal used to detect blood, she discovered large quantities of blood on the walls, floors, and doors in all of the basement rooms. (TT.
pp. 56-58). Before and after pictures of the areas sprayed with “Blue Star” were entered into evidence. (TT. pp. 56-57).

Visible from the Bryant home was an adjacent vacant lot identified as 1602 Montier Street which contained three dogs. Officer
Reever obtained and executed second search warrant for 1602 Montier Street. This search revealed three more American Pit Bull
Terriers. The dogs were restrained with heavy chains to keep the dogs separate from each other. The dogs had water, food dishes
and dog houses on concrete slabs in the vacant lot. (TT. pp. 63-66). These dogs were seized pursuant to the warrant and were exam-
ined by Doctor Cirillo. Doctor Cirillo testified that these dogs were “cold and filthy.” (TT. p. 146).

Detective Scott Klobchar testified that he and his partner Detective Thomas DeFelice approached the Defendant identified
themselves, and placed the Defendant into custody and confiscated the Defendant’s cellular telephone. (TT. p. 89). This telephone
was ultimately analyzed by Officer Vendmilli, who testified that he was able to extract pictures, and videos from the phone as well
as the contents of the its external memory. (TT. pp. 100-103). Officer Knapp, a retired Pennsylvania State Trooper and an expert
in dog fighting investigations, testified that the videos on the Defendant’s cell phone were videos of “schooling” where a young dog
and an older dog fight and the younger dog learns how to fight. (TT. pp. 210-211).

Elizabeth Ray, a forensic scientist employed by the Allegheny County Medical Examiner Laboratory Division, testified as an
expert in blood evidence. (TT. p. 112). Ms. Ray analyzed the plaster chips, floor tiles, and the door seized from Defendant’s base-
ment and tested it for the presence of canine blood. (TT. pp. 109-112). All of these items tested positive for canine blood. (TT. pp.
109-122).

Doctor Ann Cirillo, a veterinarian for Seven Fields Veterinary Hospital, testified that she examined the fourteen (14) American
Pit Bull Terriers that were confiscated from the Defendant’s home at the scene in an ambulatory veterinary facility. (TT. p. 126).
Each dog that was confiscated was referred to by number as to the order they were discovered. Dr. Cirillo testified extensively to
the physical condition of each dog as follows:

Dog 1: This dog was on the verge of being underweight and suffered from horizontal nystagmus, hair loss on dorsal flank, 
and scar on left ear pin;

Dog 2: This was a five month old female dog of ideal weight and no visible scars;

Dog 3: This was a twelve to eighteen month old black male suffering from horizontal nystagmus, dry skin and scars on
top of the head;

Dog 4: This was a twelve to eighteen month old female that had hair loss on dorsal back, butt and tail as well as scars on
left and right ear and left rump;

Dog 5: This was an eighteen month old female suffering from hair loss and horizontal nystagmus;

Dog 6: This was a three to five year old female that was underweight with fleas and was suffering from hair loss on her
tail and had thick debris in her left ear. The dog’s left eye had a Sclera infection where the whites of the eyes are redder
than they should be. This dog also suffered from a fractured incisor with the pulp exposed which is very painful. This dog
had the most scars which were formed on her legs, shoulders, face, under the collar, neck, inside and out of rear legs,
nose, right rear leg, back side, right quadriceps muscle, right knee, and tail area;

Dog 7: This was a six to eight month old female weighing twenty-eight pounds with a scar on top of her head;

Dog 8: This was a twelve to eighteen months old male weighing forty pounds and suffering from superficial dermatitis
and scars which may be from the dermatitis;

Dog 9: This was a five month old female with ideal body condition, no scars;

Dog 10: This was a three to five year old female weighing forty-five pounds suffering from an elevated body temperature,
two fractured incisors, and worn lower canine teeth. This dog also had scars on her left front leg, under her neck, lateral
carpus, left front wrist, her arms, nose, under her collar, back and other side of the neck as well as calluses on her knees;

Dog 11: This was a two to four year old underweight female suffering from a laceration on tip of tail and a fractured inci-
sor. Also visible were scars on both the inside and outside of her left ear, scars her nose and the back of her left rear leg;

Dog 12: This was a twelve to eighteen month old male with dental fractures caused by chewing, biting and tugging. This
dog also had a big scar on the upper part of his head and both ear tips as well as scars on his feet wrists and nose;

Dog 13: This was a twelve to eighteen month old male with no scars;
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Dog 14: This was a twelve to eighteen months old dog, weighing fifty pounds with ulcerations on his right gingiva (inside
of the jaw),as well as scars on his head, shoulder flank, legs, his rear, ear flap and also on the right fore-loin. One scar on
his rear was fresh.

(TT. pp. 126 – 144).

Dr. Cirillo testified that horizontal nystagmus was a flickering of the eye and was very unusual for dogs that are standing still
and is caused either by trauma or an inner ear infection. None of the dogs that had horizontal nystagmus had inner ear infections.
(TT. p. 129). Dr. Cirillo further testified that the older dogs were more scarred and that none of the dogs had any conditions that
would require the need for intravenous fluids. (TT. p. 145).

Based upon these facts, the jury found the Defendant guilty as to all three counts.
At the sentencing hearing Officer Reever presented a victim impact statement wherein she stated that dog fighting is a violent

and barbaric activity where two dogs tear into each other and that normally one or both dogs die. More specifically, Reever testi-
fied that the seized dogs were severely and emotionally traumatized to the point that the dogs would self-mutilate.

Daisy Balawejder, coordinator for the Humane Society of the United States Dog Fighting Rescue Coalition presented a victim
impact statement for the prosecution. Ms. Balawejder stated that she was in direct custody of several of the seized dogs and that
only four were originally placed and of those four, two had to be euthanized. Most of the dogs who were confiscated exhibited self-
mutilation behavior, which is common in dogs used for dog fighting. Ms. Balawejder requested the court impose the maximum
sentence on behalf of the dogs. (Sent. T. pp. 34-37).

Officer Luffey also presented a victim impact statement for the prosecution. Officer Luffey has fifteen years’ experience in
cruelty to animal investigation. Officer Luffey testified that animal fighting is extremely brutal and violent and that most of the
animals that will not fight or perform well are killed by electrocution. On behalf of the dogs that cannot speak for themselves,
Office Luffey requested that the Defendant receive the maximum sentence. (Sent. T. pp. 37-44).

The Commonwealth argued that the Defendant’s military record should have no mitigating effect on sentencing since the
Defendant’s discharge was a less than honorable discharge and that the Defendant was discharged for disciplinary reasons. The
Prosecution also stated that the Defendant’s conduct during trial, specifically approaching a juror during lunch and stating that he
knew the juror’s family reflects as to the character of the Defendant. The Defendant’s conduct resulted in the juror being dismissed
and the Defendant being warned that the next time he makes any contact with a juror, his bail will be revoked. (TT. pp. 73-80).

Defendant’s allegation of error is that this Court’s sentence constitutes an abuse of discretion in that it was excessively high.
Defendant asserts this sentence should be vacated and remanded for a new sentence pursuant to 42 Pa.C.S.A. §9781(c)(2), which
states vacating and remanding is appropriate if it is found that “the sentencing court sentenced within the sentencing guidelines
but the case involves circumstances where the application of the guidelines would be clearly unreasonable.” 42 Pa.C.S.A.
§9781(c)(2).

Abuse of discretion as it pertains to sentencing matters has been defined by the Pennsylvania Superior Court as follows, “[a]n
abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must establish, by reference to the record,
that the sentencing court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will,
or arrived at a manifestly unreasonable decision.” Commonwealth v. Anderson, 830 A.2d 1013, 1018 (Pa Super 2003). Factors
considered by a sentencing court were defined by the Pennsylvania Superior Court in Commonwealth v. Russell, 460 A.2d 316
(Pa.Super. 1983). They stated, “[t]hus, considering the nature, circumstance, and gravity of the offense, the appellant’s past crim-
inal history and need for rehabilitation and treatment, and the need to protect the public, the sentences being within statutory
limits do not constitute an abuse of discretion nor are they manifestly excessive so as to inflict too severe a punishment.”
Commonwealth v. Russell, 460 A.2d 316, 323 (Pa.Super. 1983).

The record clearly shows the reasons for using the aggravated sentence range when sentencing the Defendant. Specifically, it
was stated that over one hundred letters were received from citizens requesting that the Defendant receive the maximum sentence.
It was also determined that this was a unique crime. The victims were helpless dogs that were incapable of reporting a crime or
testifying in court on their own behalf or seek aid from anyone.

Other aggravating factors, based on the evidence presented at trial, was the cruel and horrendous nature of these crimes. The
dogs were kept isolated in cages and twelve (12) of the fourteen (14) dogs had to be euthanized. The hallway, basement walls, and
floors were literally caked with blood. The training video taken off of the Defendant’s phone detailed the gruesome nature of dog
fighting and depicted a younger dog attacking an older dog. The Defendant’s use of his mother’s home is evidence of the
Defendant’s deception. Also considered was the Defendant’s lack of employment history and his other than honorably discharged
military record. Although Defendant began employment training, it is noted that this endeavor began after the charges were filed
in this matter.

Finally, it was determined that dogfighting is a crime with reverberations on society and that the Defendant was a danger to
society given the fact that the Defendant failed on past probation and community service and that the sentence would act as a deter-
rent to future dogfighting crimes.

As stated above, the decision to impose a sentence in the aggravated range was based upon the seriousness of the offenses as it
relates to the victims who are innocent dogs that are not able to speak for themselves, as well as the impact on the community and
the protection of the public. The impact of dog fighting on the community was apparent to this Court as over 100 letters were
received from various citizens in the area. Defendant’s need for rehabilitation was considered. Defendant showed no remorse and
only sought employment after being arrested. The Defendant had a prior record also dealing with credulity to animals. In the
Anderson case, the Pennsylvania Superior Court stated that “the trial court must impose a term of confinement consistent with the
protection of the public, the gravity of the offense as it relates to the impact of the victim and to the community, and the rehabili-
tative needs of the defendant.” Commonwealth v. Anderson, 830 A.2d 1013, 1018 (Pa.Super. 2003). The sentencing factors were
clearly stated during the sentencing hearing on the record. As this Honorable Court stated, “[t]he trial court clearly stated on the
record why the aggravated range was used. All legal factors were considered in deciding to sentence [Appellant] within the aggra-
vated range. Therefore, [Appellant]’s claim fails.” Id. at 1020.

As to whether the sentences are to run concurrently or consecutively, it is well established that the sentencing court must
consider this aspect of the sentence after viewing the totality of the evidence. “In imposing a sentence, the trial judge may deter-
mine whether, given the facts of a particular case, a sentence should run consecutive to or concurrent with another sentence being
imposed.” Commonwealth v. Perry, 883 A.2d 599, 603 (Pa.Super. 2005). Based upon the overwhelming evidence which included



february 21 ,  2014 page 49

“hallway, basement walls, floors literally caked with blood,” and the fact that the “crimes were cruel and horrendous,” consecu-
tive sentences were imposed. (Sent. T. p. 56).

In light of the overwhelming evidence presented at trial which demonstrates the cruel and horrifying nature of the crimes and
in conjunction with the reasons stated by this Court during the sentencing hearing, the sentenced imposed was appropriate.

For the foregoing reasons, this Court’s Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Martha Fenchak Bell

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Double Jeopardy—“Correction” of Sentence—
Whether Sentence was Consecutive or Concurrent—Clerical Error—Previously Litigated

No. CC 200405045. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—December 11, 2013.

OPINION
The appellant, Martha Bell, (hereinafter referred to as “Bell”), has filed the instant appeal as a result of the denial of her peti-

tion for post-conviction relief following a hearing. Bell was directed to file a concise statement of matters complained of on appeal
and in complying with that directive has asserted five claims of error. Initially Bell maintains that this Court lacked jurisdiction to
correct the terms of a written sentencing error when there was no clerical error. As a corollary to that claim, Bell maintains that
the Commonwealth waived its right to challenge a sentencing order once the order was written. Bell further maintains that her
appellate counsel was ineffective in failing to object to the sentencing order modification. Bell further maintains that her appellate
counsel was ineffective for failing to raise the claim of double jeopardy with respect to her convictions in Federal Court for tax
fraud and her convictions for involuntary manslaughter, recklessly endangering another person and criminal conspiracy in the
Court of Common Pleas of Allegheny County. Finally Bell maintains that her appellate counsel was ineffective for failing to object
to the violation of the Confrontation Clause of the Sixth Amendment of the United States Constitution by the introduction of the
statements made by Bell’s co-conspirator, Kathleen Galati.

The facts that arise to Bell’s conviction have been fully set forth in this Court’s forty-three page Opinion filed in connection with
Bell’s direct appeal. For the purpose of this Opinion, those facts are incorporated herein by reference thereto. In order to be enti-
tled to post-conviction relief, an petitioner must establish his or her entitlement on the basis that his or her conviction resulted
from one or more of the seven categories of error set forth in 42 Pa.C.S.A. 9543(a)2) which provides as follows:

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

In order to establish entitlement under this section, the Post-Conviction Relief Act must be timely filed. Bell’s sentence became
final ninety days after December 1, 2010, when her petition for allowance of appeal was denied. 42 Pa.C.S.A. §9543(b)(3). Her peti-
tion for post-conviction relief was filed on February 13, 2012, and according is timely filed and this Court had jurisdiction to enter-
tain that petition. It is clear from the record that the claims that are currently being advanced by Bell have not been previously
litigated. 42 Pa.C.S.A. §9544(a)(2), nor have they been waived. 42 Pa.C.S.A. §9543(a)(3).

In Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (2002), the Pennsylvania Supreme Court declared that all claims of inef-
fectiveness of counsel must be raised in a collateral proceeding such as a petition for post-conviction relief and were not to be
raised in a direct appeal. It is axiomatic that counsel is presumed to be effective, Commonwealth v. Khalil, 806 A.2d 415 (Pa. Super.
2002). It is the burden of the petitioner claiming ineffectiveness to plead and to prove that ineffectiveness. In Commonwealth v.
Hutchinson, 25 A.3d 277, 285 (Pa. Super. 2011), the Pennsylvania Supreme Court set forth the standard in determining whether or
not counsel was ineffective:

Accordingly, to prevail on his claims of ineffective assistance of counsel, Appellant must plead and prove, by a prepon-
derance of the evidence, three elements: (1) the underlying legal claim has arguable merit; (2) counsel had no reasonable
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basis for his or her action or inaction; and (3) Appellant suffered prejudice because of counsel’s action or inaction.
Commonwealth v. Steele, 599 Pa. 341, 961 A.2d 786, 796 (2008) (citing, inter alia, Commonwealth v. Pierce, 515 Pa. 153,
527 A.2d 973 (1987)).

In order to prevail on the claim of ineffectiveness, the petitioner must establish all three prongs of the test as set forth in the
Commonwealth v. Hutchinson, supra.

Three of Bell’s claims of error deal with this Court’s correction of the sentencing order that was originally filed. Bell maintains
that this Court had no authority to correct the sentencing order based upon what it perceived to be a clerical error. Bell further
maintains that the Commonwealth waived its right to challenge the written sentencing order and finally that her appellate counsel
failed to object to the correction of the original sentencing order. On February 12, 2007, Bell was sentenced on a conviction on the
charge of neglect of a care dependent person to a period of incarceration of not less than twenty-two nor more than forty-four
months. At that time the Court indicated that is sentence would be effective March 1, 2007. After making that statement, the
following exchange took place:

MR. MERRICK: Your Honor, while we are still on the record with respect to this – I take it – I’m taking it from our
discussion of the law in chambers, that it would be deemed consecutive to any other sentence that she would be serving?

THE COURT: Based upon the case law, it is.

MR. MERRICK: Yes, sir.

Sentencing Transcript, page 16.

Bell’s trial counsel did not object to the fact that the sentence was to be consecutive nor did Bell indicate that she was uncertain
as to the manner in which her sentence was to be computed. The discussions in chambers between this Court, the Commonwealth
and Bell’s counsel clearly indicated that any sentence that Bell would be serving would be consecutive to her Federal sentence and
the fact that once her sentence was imposed, the Commonwealth put on the record that it believed that her sentence was consec-
utive and this Court concurred with the Commonwealth’s observation. The written sentencing order that was filed did not indicate
the fact that her sentence was to be consecutive to the sentence that she was then serving.

Bell filed post-sentencing motions and a hearing was held on those motions following which those motions were denied and Bell
took her timely appeal to the Superior Court necessitating this Court to file its original Opinion. On February 2, 2009, this Court
corrected the original written sentencing order when there was an appeal pending before the Superior Court. It is axiomatic that
a Trial Court has an inherent authority to correct clerical errors in its orders. Commonwealth v. Quinlan, 433 Pa. Super. 111, 639
A.2d 1235 (1994). It maintains that authority even after the expiration of the thirty day time limitation set forth in 42 Pa.C.S.A.
§5505 for the modification of orders. In Commonwealth Borrin, 12 A.3d 466, 473 (Pa. Super. 2011), the Superior Court addressed
the issues that are currently being asserted by Bell.

In these circumstances, for a trial court to exercise its inherent authority and enter an order correcting a defendant’s writ-
ten sentence to conform with the terms of the sentencing hearing, the trial court’s intention to impose a certain sentence
must be obvious on the face of the sentencing transcript. Johnson, 860 A.2d at 153 (citing Kubiac, 550 A.2d at 231) (“A
correction may [occur] ... where the sentencing judge clearly stated the sentence on the record.”). Stated differently, only
when a trial court’s intentions are clearly and unambiguously declared during the sentencing hearing can there be a “clear
clerical error” on the face of the record, and the sentencing order subject to later correction. See Johnson, 860 A.2d at 153.

It is abundantly clear at the time of the sentencing that the Commonwealth asked the Court whether or not Bell’s sentence was to
be consecutive to her Federal sentence and this Court advised Bell, her counsel and the Commonwealth that her sentence was, in
fact, consecutive to her Federal sentence. It is abundantly clear that there was a clerical error and this Court had the authority to
correct that clerical error to insure that the sentence that it intended to impose was, in fact, correctly transcribed. In light of the
fact that this Court had the authority to correct the error, there was no need for the Commonwealth to challenge the new sentenc-
ing order nor could her appellate counsel have been ineffective for failing to raise that issue. Counsel cannot be deemed ineffec-
tive for raising a claim that has no merit. Commonwealth v. Henke, 851 A.2d 185 (Pa. Super. 2004).

Bell next maintains that her trial counsel was ineffective for failing to make the argument that her convictions for involuntary
manslaughter, recklesslty endangering another person, neglect of a care dependent person and criminal conspiracy were barred
by the double jeopardy provision of the Pennsylvania Crimes Code as a result of her covictions in Federal Court for fraud and
making false statements relating to health care matters in Federal Court. Bell’s claim of double jeopardy is predicated upon 18
Pa.C.S.A. §111, which provides as follows:

§ 111. When prosecution barred by former prosecution in another jurisdiction

When conduct constitutes an offense within the concurrent jurisdiction of this Commonwealth and of the United States
or another state, a prosecution in any such other jurisdiction is a bar to a subsequent prosecution in this Commonwealth
under the following circumstances:

(1) The first prosecution resulted in an acquittal or in a conviction as defined in section 109 of this title (relating to when
prosecution barred by former prosecution for same offense) and the subsequent prosecution is based on the same
conduct unless:

(i) the offense of which the defendant was formerly convicted or acquitted and the offense for which he is subsequently
prosecuted each requires proof of a fact not required by the other and the law defining each of such offenses is intended
to prevent a substantially different harm or evil; or

(ii) the second offense was not consummated when the former trial began.

(2) The former prosecution was terminated, after the indictment was found, by an acquittal or by a final order or judg-
ment for the defendant which has not been set aside, reversed or vacated and which acquittal, final order or judgment
necessarily required a determination inconsistent with a fact which must be established for conviction of the offense of
which the defendant is subsequently prosecuted.
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This claim is patently specious with even a cursory review of the record. On October 5, 2005, Thomas Ceraso, Esquire, then coun-
sel for the petitioner, filed a motion to dismiss the State proceedings on the basis of a violation of Bell’s double jeopardy rights. The
parties filed briefs on this issue and this Court denied that motion on December 10, 2005, as being patently frivolous. Mr. Ceraso
requested a stay from the Trial Court Order and an Order was issued that day granting Bell her requested stay. An emergency
motion for issuance of stay order pending the decision of the Supreme Court of Pennsylvania was filed and the parties briefed that
issue and the Supreme Court denied that motion on April 20, 2006. This issue was raised in front of the Trial Court and before the
Pennsylvania Supreme Court and both Courts determined that that claim had no merit. To suggest that trial counsel did not raise
this issue is absurd.

Bell is not entitled to relief pursuant to the double jeopardy provision of the Pennsylvania Crimes Code since the conviction that
she received in Federal Court, while resulting from the same incident did not constitute the same crimes as the convictions that
she incurred in the Court of Common Pleas of Allegheny County. Bell was convicted of health care fraud and making false state-
ments with regard to health care matters in Federal Court and the filing of false statements to collect Medicare reimbursement for
the treatment of patients at Atrium. While numerous witnesses testified in both proceedings as to the quality and lack of care
received by the residents of the Atrium and numerous records were presented in both proceedings with respect to that care, the
focus of the two prosecutions were of different conduct. The Federal prosecution was premised upon Bell’s manipulation of her
medical records and her falsification of those records to receive significant Medicare reimbursement for the treatment that she
was not providing to the residents of the Atrium. In the Commonwealth’s proceedings, the focus of the prosecution was on the fact
that the failure to provide treatment to care-dependent individuals resulted in the death of a care-dependent person and once Bell
was made aware of that death, tried to enter into a conspiracy with Kathleen Galati to tell the victim’s family that the victim had
died in her sleep when, in fact, she had died from hypothermia and a possible heart attack when she was left to freeze to death
outside the facility. It is abundantly clear that the convictions that both sustained were for different course of action although they
involved some of the same factual matters.

Finally, Bell has maintained that her trial and appellate counsel were ineffective for failing to object to the confrontational
clause by the admission of the statements made by her co-conspirator, Kathleen Galati. The reasoning for whether or not the state-
ments of Kathleen Galati should have been admitted were previously addressed in this Court’s Opinion on her direct appeal. In its
Opinion sustaining those convictions, the Superior Court dealt with those issues and found that Galati’s statements were properly
admitted. Superior Court Opinion, pp. 14-20. As previously noted, counsel cannot be ineffective for failing to raise an issue that has
no merit. Since the underlying claim had not merit, Bell’s contention that her trial and appellate counsel were ineffective also has
no merit.

BY THE COURT:
/s/Cashman, J.

Dated: December 11, 2013

Commonwealth of Pennsylvania v.
Barbara Peck

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—No Merit Letter—
Previously Litigated—Failure to Raise Battered Woman Defense

No. CC 200613737. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Sasinoski, J.—December 12, 2013.

OPINION
The defendant, Barbara Peck, was convicted of First Degree Murder1 in a jury trial on October 29, 2009, and sentenced to life

imprisonment at CC No. 200613737. A timely appeal was filed and denied by the Superior Court of Pennsylvania. A Petitioner for
Allowance of Appeal was also denied. On October 28, 2011, the Petitioner filed a pro se PCRA Petition. The trial judge, the
Honorable John Reilly is now deceased, and the undersigned was transferred to this Judge for disposition. Scott Coffey, Esquire,
was appointed by the PCRA Court to represent and/or amend the PCRA Petition. Mr. Coffey thoroughly reviewed the file and trial
transcript, file da detailed Turner/Finley No–Merit Letter, and also requested leave to withdraw as counsel. On November 7, 2012,
the PCRA court dismissed the PCRA petition. A timely appeal to the Superior Court was filed on January 24, 2013, and a Concise
Statement of Errors Complained of on Appeal was filed alleging the following:

1. The PCRA court erroneously dismissed Appellant’s claim that trial counsel was ineffective, which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt or inno-
cence could have taken place, for failing to investigate and present a battered woman defense.

2. The PCRA court erroneously dismissed Appellant’s claim that trial counsel was ineffective, which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt or inno-
cence could have taken place, for failing to investigate and prove a diminished capacity defense.

3. The PCRA court erroneously dismissed Appellant’s claim that trial counsel was ineffective, which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt or inno-
cence could have taken place, for failing “to employ experts, i.e. investigators, pharmacologists, psychiatrists, previous
records of documented abusive issues to prove to court that were available at the time of trial, or to ask for funding from
the Court.”

4. The PCRA court erroneously dismissed Appellant’s claim that trial counsel was ineffective, which, in the circum-
stances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt of inno-
cence could have taken place, for failing “to bring in family witness[es] that were willing to testify to the defendant’s
character and to the deteriorating marriage and other areas.”
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5. The PCRA court erroneously dismissed Appellant’s claim that there was a violation of the Constitution of this
Commonwealth or the Constitution of the United States, which in the circumstances of the particular case, so undermined
the truth-determining process that no reliable adjudication of guilt or innocence could have taken place, because the trial
court erred by failing to give a jury instruction or voluntary manslaughter.

6. The PCRA court erroneously dismissed Appellant’s claim that the evidence was insufficient to support Appellant’s
first degree murder conviction.

In order to prevail on the claim of ineffective assistance of counsel under the PCRA, a petitioner must prove by a preponder-
ance of evidence that counsel’s ineffectiveness “so undermined the truth determining process that no reliable adjudication of guilt
or innocence could have taken place. 42 Pa.C.S. §9543(a)(2)(ii). A defendant must plead, and prove, by a preponderance of
evidence, the following:

1. The underlying legal claim has arguable merit;

2. Counsel had no reasonable basis for his action or inaction; and

3. Defendant suffered prejudice because of counsel’s action or inaction.

Commonwealth v. Spots, 18 A.3d 344 (Pa. 2001)

As to petitioner’s first claim of error, “battered person syndrome” is not a per se defense to homicide. Instead, it may be admis-
sible to show the state of mind of the defendant who is in an abusive relationship. Commonwealth v. Miller, 634 A.2d 614 (Pa. Super.
1993) Mr. Coffey’s No merit Letter indicated that in his review of the case with trial counsel, there was no evidence of physical or
sexual abuse, and the claim is without merit.

Petitioner next claims that trial counsel was in for failing to investigate a diminished capacity defense. Mr. Coffey determined
that trial counsel, Robert Foreman, had, in fact, engaged a psychiatrist, Dr. Barbara Beadles, to examine the defendant to explore
the possibility of any “psychiatric defense available (and) she found no psychiatric problems.” (Attorneys Certificate 5/5/12, PCRA
Exhibit 1) In Commonwealth v. Moore, 805 A.2d 1212 (Pa. 2002), our Supreme Court reasoned that the diminished capacity defense
is only available in limited circumstances, and that expert psychiatric testimony regarding the issue is admissible. Here, Dr.
Beadles’ evaluation concluded that no psychiatric issues were applicable to defendant to avail herself of the diminished capacity
defense. Mr. Coffey’s review of this issue was thorough and conclusive.

Petitioner next alleges the trial court erred in failing to give a jury instruction on voluntary manslaughter. This issue was raised
by defendant in her prior appeal to the Superior Court, at No. 2001 WDA 2009, and denied. The claim is without merit as it has
been previously litigated. 42 Pa.C.S. §9543(a)(2)(ii).

The next allegation of error is that trial counsel was ineffective for failing to “employ experts, psychiatrists, previous records
of documented abusive issues to prove to court that were available at the time of trial, or to ask for funding from the Court.”
There is no evidence of abuse in the trial transcript except for what defendant characterizes as emotional abuse of “talking
behind her back” and “humiliating her at work”, neither of which would justify murdering the victim. A psychiatrist was
engaged to evaluate petitioner, but the evaluation was of no benefit to her defense. Mr. Coffey properly concluded that this claim
is meritless.

Petitioner next claims that trial counsel was ineffective for failing to “bring in family witnesses that were willing to testify to
the defendant’s character and to the deteriorating marriage and other areas.” The petitioner has failed to establish the identity of
those proposed witnesses, or that Mr. Foreman was even aware of their existence. Accordingly, this claim is without merit.

Finally, petitioner claims there was insufficient evidence to support a verdict of First Degree Murder. This claim is not cognizable
under the PCRA 42 Pa.C.S. §9543. However, there was, in fact, ample evidence to support the verdict. Petitioner shot her sleeping
husband three (3) times in the head. She told police that prior to shooting him, she checked the hidden gun to make sure it was loaded.

Based on the foregoing, the Order denying PCRA relief should be affirmed.

BY THE COURT:
/s/Sasinoski, J.

1 18 Pa.C.S. §2501.

Commonwealth of Pennsylvania v.
Charles Cabiness

Criminal Appeal—Homicide—Sufficiency—Weight of Evidence—Hearsay—Identity—Admissibility of Photograph—
Mistrial—Jail Phone Recordings

No. CC 200916743. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 2, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Charles Cabiness, was charged by Criminal Information (200916743) with one count of Criminal Homicide.1

Appellant proceeded to a jury trial on August 9-12, 2010, at the conclusion of which a mistrial was declared, the jury being unable
to reach a unanimous verdict.

A second trial ensued, October 12-21, 2011, after which the jury convicted Appellant of First Degree Murder. 
On January 19, 2012, Appellant was sentenced to serve a sentence of life without parole as mandated by law. On January 25,

2012, Appellant filed a pro se post sentence motion, which was denied by operation of law on June 4, 2012. This appeal followed. 
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FACTS
On May 14, 2009, Luzay Watson shot and killed Davon Young on Cresswell Street in the St. Clair Village section of the City of

Pittsburgh, Allegheny County. (T.T. (I) 427-428; T.T. (II) 115-116).2 One of the witnesses in that case was Young’s sister Monique
(Nikki) Gay. Watson, the brother of Appellant, was arrested on June 4, 2009, and lodged in the Allegheny County Jail to await a
preliminary hearing on the homicide of Young. (T.T. (II) 116). On July 24, 2009, after three postponements, Watson’s preliminary
hearing was held. Nikki Gay testified as a Commonwealth witness in that hearing and Watson was held for trial. (T.T. (II) 117-118).
Watson remained in the Allegheny County Jail pending trial.

In the aftermath of that preliminary hearing Watson engaged in a series of phone conversations from the jail with his brother,
Kevin Watson, and his girlfriend, Crissy Stubbs, in which he urged those two to make arrangements to eliminate the witnesses in
his case. (T.T. (II) 190-194, 258-336). Those conversations were recorded as part of the normal procedure and protocol of the
Allegheny County Jail. (T.T. (II) 188).

In recorded conversations in July and August of 2009, Watson angrily and bitterly complained to Stubbs and Watson that nothing was
being done about eliminating the witnesses in his case. (T.T. (II) 258-336). However, he was repeatedly assured by Watson and Stubbs that
the matter would be taken care of. In one conversation, Stubbs informed Watson that Charles Cabiness was “posted up” on the Cresswell
Street home of Nikki Gay’s sister, Donneika Gay, to await an opportunity to kill Nikki when she visited her sister’s home. (T.T. (II) 258-336).

Donneika Gay and her family were lifelong residents of St. Clair Village. (T.T. (I) 425-427). They had moved away for a brief
period of time following the shooting death of her brother, Davon Young, but returned on July 1, 2009. (T.T. (I) 428-429). Shanneika
Gay, the twelve year old sister of Nikki and Donneika, was staying with Donneika at 714 Cresswell Street during the summer of
2009. (T.T. (I) 425, 434-436). Shanneika had lived in St. Clair Village for most of her young life, and she was very familiar with
Cabiness and his family, who were also long time residents of St. Clair Village. (T.T. (I) 434-438, 456-460).

On Friday, August 21, 2009, Nikki returned to St. Clair Village to visit Donneika and her family at their Cresswell Street home
and she stayed the night at the residence. (T.T. (I) 432, 446-448, 460-462). On Saturday morning, August 22, 2009, Nikki initially
was on the computer while the children were asleep in the basement. (T.T. (I) 433, 462). Sometime after 11:00 A.M. Shanneika ate
breakfast and talked to Nikki inside the residence. They both then went outside where Donneika’s children were playing and
several other neighbors were present. (T.T. (I) 463-466; T.T. (II) 214-215).

At approximately 11:30 A.M. Shanneika went back inside to bathe and change clothes, leaving Nikki outside the residence.
Shortly after walking upstairs Shanneika heard a loud boom. (T.T. (I) 468, 510; T.T. (II) 215-216). She immediately ran back out-
side and as she did she heard her niece yelling that Nikki got shot. (T.T. (I) 468; T.T. (II) 215-216). Shanneika observed Charles
Cabiness running from the area with a gun in his right hand. (T.T. (I) 468-469; T.T. (II) 216). Initially Cabiness’s back was to her,
but by virtue of his hair and build she believed that it was Cabiness so she blurted out, “is that Chuckie.” (T.T. (I) 469-471; T.T. (II)
216-217). In response, Cabiness, who was wearing a hooded sweatshirt, winter hat, and bandana, turned toward Shanneika and
made eye contact with her. (T.T. (I) 477-478; T.T. (II) 216-217, 223). Despite Cabiness’s attempt to conceal his identity/face,
Shanneika, in addition to his hair and build, was able to see enough of his face (eyes, eyebrows, and nose) to positively identify
Cabiness. (T.T. (I) 477-478, 547, 568; T.T. (II) 215-220). Cabiness turned and fled the immediate area onto Cresswell Street where
he was picked up in a vehicle driven by Marcel Turner. (T.T. (I) 369, 376-378).

Turner’s vehicle was stopped as it left St. Clair Village by a police unit responding to the shooting but released after identify-
ing the occupants, as the police did not at that juncture have an identification or enough information to detain either Cabiness or
Turner. (T.T. (I) 172-186, 249-251).

After watching Cabiness flee the immediate area Shanneika turned to find Nikki lying nearly unconscious on the ground.
Shanneika attempted to comfort her until aid arrived. (T.T. (I) 481). When the scene stabilized, Shanneika learned that the police
had stopped Cabiness and let him go. She approached police sergeant Anthony Cortopassi, who had been canvassing for witnesses,
and told him that, “You had Chuckie, you let him go. Why did you let him go? He did it.” (T.T. (I) 255-257, 489-491). Sergeant
Cortopassi notified homicide detective Robert Provident that he had a potential witness to the shooting, and Shanneika was trans-
ported with her father to the detective bureau, where she was interviewed about the incident. (T.T. (I) 257-258, 492; T.T. (II) 210).
Shanneika gave a detailed and recorded account of the incident, and picked Cabiness out of an eight person photo array, whereon
she circled Cabiness’s picture and wrote, “Chuck running away with a gun in his right hand.” (T.T. (I) 494; T.T. (II) 224-225). She
also provided an in court identification of Cabiness at trial, indicating that she was certain that he was the person she saw running
away with the gun in his hand. (T.T. (I) 479, 496).

Nikki Gay was emergently transported to a local hospital but died shortly thereafter from a single gunshot wound to the back
of the head. (T.T. (I) 150). The bullet entered the back of her head on the left side below her ear, and exited in the middle of her
forehead. (T.T. (I) 125-128, 484). Two 9mm casings were recovered from the scene and Shanneika described what amounted to a
semi-automatic pistol in Cabiness’s right hand as he fled. (T.T. (I) 474; T.T. (II) 15-19).

A few hours after the shooting, Watson contacted Cabiness from the jail by phone and when Watson inquired about what
happened up there, Cabiness coyly stated that “I can’t tell you like this.” (T.T. (II) 332-336).

A warrant was issued for Cabiness later that day, and after two months of being a high priority search subject by multiple law
enforcement agencies, Cabiness was apprehended hiding out at a friend’s residence in the Munhall section of Allegheny County.
(T.T. (I) 596-604). Cabiness was formally arrested and charged as noted hereinabove.

Statement of Errors on Appeal

Appellant raises the following issues on appeal and they are set forth exactly as Appellant states them:

1. Whether there is sufficient evidence to prove the crime of first-degree murder when the Commonwealth failed to prove
that Appellant was the actual killer?

2. Whether the trial court abused its discretion in failing to grant the motion for a new trial based upon the fact that the
verdict was contrary to the weight of the evidence?

3. Whether the trial court abused its discretion in permitting the Commonwealth to present a videotape with audio of
Appellant being escorted by the police after Appellant’s arrest? (TT1 47-50; TT2 45-46). See also (TT2 47-49).

4. Whether the trial court abused its discretion in permitting the Commonwealth to present a mug shot of Appellant that
was taken in 2003? (TT1 171-172, 180).



page 54 volume 162  no.  4

5. Whether the trial court abused its discretion in allowing a police officer to testify that guns are often given to other
people? (TT2 77).

6. Whether the trial court erred in failing to grant a motion for mistrial when a police officer testified that Appellant was
with known associates that were also wanted? (TT1 600-601, 605-606).

7. Whether the trial court abused its discretion in permitting a list from the Allegheny County Jail into evidence under
the business record exception? (TT2 194-195).

8. Whether the trial court abused its discretion in denying the motion for mistrial when Detective Boose testified that
telephone calls from Luzay Watson indicate that he is trying to locate and kill witnesses? (TT2 266-267).

9. Whether the trial court abused its discretion in allowing the Commonwealth to enter jail tapes of Luzay Watson and
Chrissy Stubbs over counsel’s objections? (TT2 250, 265 and 268).

Discussion
I.

Appellant first claims that the evidence was insufficient to sustain the verdict of first degree murder where the Commonwealth
failed to prove that Appellant was the killer. This claim is without merit.

The standard of review governing Appellant’s claim is “whether the evidence presented at trial and all the reasonable infer-
ences derived therefrom, viewed in the light most favorable to the Commonwealth as verdict winner, are sufficient to satisfy all
elements of the offense beyond a reasonable doubt.” Commonwealth v. Houser, 18 A.3d 1128, 1133 (Pa. 2011). Appellant specifi-
cally alleges that the Commonwealth failed to prove that Appellant was the individual who killed Nikki Gay. While framed as a
sufficiency challenge, this claim really challenges the credibility and weight given to Shanneika Gay’s testimony. In this regard the
Supreme Court has held as follows:

The weight of the evidence is exclusively for the finder of fact, which is free to believe all, part, or none of the
evidence, and to assess the credibility of the witnesses. Questions concerning inconsistent testimony and improper
motive go to the credibility of the witnesses. This Court cannot substitute its judgment for that of the jury on issues of
credibility.

Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004) (citations omitted).
Here, the evidence introduced at trial was more than sufficient to prove that Appellant killed Nikki Gay. The record established

that Nikki Gay died from a gunshot wound to the head, and that Shanneika Gay identified Appellant as the individual running away
from her sister immediately after the shooting with a gun in his hand. Shanneika identified Appellant at the scene, in a recorded
statement, from a photo array, and at trial. She stated that she had no doubt that Appellant killed her sister. (T.T. (I) 496). The jury
additionally heard evidence (multiple recorded conversations from the Allegheny County Jail) that demonstrated Appellant’s
motive for the killing was to prevent Gay from testifying against his brother, Luzay Watson, in the shooting death of Gay’s brother.
(T.T. (I) 128, 468-471, 477-479, 494, 496, 510, 547, 568; T.T. (II) 215-220, 223-225, 265-336). In this instance, the evidence, including
Shanneika Gay’s identification, was sufficient to prove that Appellant killed Nikki Gay. See Commonwealth v. Ragan, 645 A.2d 811,
817-818 (Pa. 1994) (evidence sufficient to sustain first degree murder conviction where victim’s brother identified defendant as
individual with gun immediately prior to victim being shot, and second eyewitness observed defendant shoot victim);
Commonwealth v. Collins, 70 A.3d 1245, 1249-1250 (Pa. Super. 2013) (evidence sufficient to support first degree murder conviction
where: (1) witnesses saw defendant and a co-defendant approaching scene of the crime prior to the shooting; (2) flee the scene
immediately after the shooting; (3) evidence showed that victim died from gunshot wounds from two separate guns; and (4) defen-
dants and victim belonged to rival drug gangs).

Appellant’s claim is without merit.

II.
Appellant’s second claim alleges that the Trial Court abused its discretion in failing to grant a new trial based on the argument

that the verdict was against the weight of the evidence. The Pennsylvania Supreme Court has stated the standard of review for
challenges to the weight of the evidence as follows:

It is well settled that the jury is free to believe all, part, or none of the evidence and to determine the credibility of the
witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict is so
contrary to the evidence it shocks one’s sense of justice. In determining whether this standard has been met, appellate
review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted where the
facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011) (citations and quotations omitted). However, Appellant’s claim is
characterized by a sweeping approach that prevents the Trial Court from addressing it. See Commonwealth v. Seibert, 799 A.2d
54, 62 (Pa. Super. 2002) (defendant’s weight of the evidence claims waived where he merely asserted in his 1925(b) statement that
the jury’s verdict was against the weight of the credible evidence).

Appellant’s claim is waived.3

III.
Appellant’s third claim alleges that the Trial Court abused its discretion in admitting an audio and video recording of Appellant

being escorted by police following his arrest. This claim is without merit.
The standard of review for the admission of evidence has been stated as follows:

The law is clear that a trial court enjoys broad discretion in admitting or excluding evidence. Absent an abuse of
discretion, the decision of the trial court will not be disturbed. Evidence is admissible if, and only if, it is relevant.
Relevant evidence logically tends to prove or disprove a material fact, make such a fact more or less probable, or
support a reasonable inference regarding a material fact’s existence. If evidence is potentially inflammatory, the court,
in making its determination of admissibility, must weigh the inflammatory nature of the evidence against its essential
evidentiary value.
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Commonwealth v. Weaver, 768 A.2d 331, 332 (Pa. Super. 2001) (citations and quotations omitted) (discussed in the context of the
admissibility of a videotape). Under the state and federal constitutions, an individual cannot be compelled to give testimonial
evidence against himself. Commonwealth v. Conway, 534 A.2d 541, 546 (Pa. Super. 1987). Testimonial evidence is evidence that is
communicative in nature. Conway, 534 A.2d at 546. However, testimonial evidence is admissible if it is given voluntarily and with-
out any compelling police influence. Conway, 534 A.2d at 547.

Here, the Commonwealth sought to introduce a video recording, with accompanying audio, of homicide detectives escorting
Appellant into police headquarters following his arrest. The Trial Court weighed the potential inflammatory nature of the evidence
against its evidentiary value, and concluded that the video and voluntary statements by Appellant on the tape were “probative and
admissible and not highly prejudicial.” (T.T. (I) 49). Specifically, since the video depicted Appellant wearing the same or similar
dark hooded sweatshirt as Shanneika Gay described to detectives at the time of her initial interview, the Trial Court found the video
admissible to corroborate her testimony regarding what the shooter was wearing at the time of the incident. The Trial Court also
determined that Appellant’s statement, “I’m being framed. I’m a political prisoner,” non-prejudicial and probative of his conscious-
ness of guilt. (T.T. (I) 46-49). Furthermore, the Court removed any possibility of prejudice by editing the video to remove the
images of Appellant in cuffs, and the Trial Court issued a cautionary instruction prior to the jury viewing the tape. (T.T. (I) 46; T.T.
(II) 48-49). Thus, the Trial Court properly admitted the edited videotape with audio, and the Trial Court did not abuse its discre-
tion in so doing. See Weaver, 768 A.2d at 334 (videotape of defendant performing field sobriety tests properly admitted to corrob-
orate officer’s testimony and any possibility of prejudice was cured by defense’s opportunity to cross examine the officer and the
judge’s cautionary instruction); Commonwealth v. Rishel, 582 A.2d 662, 665-666 (Pa. Super. 1990) (audio portion of tape properly
admitted where statements by defendant were voluntarily made and were not in response to any police conduct designed to elicit
a response).
Appellant’s claim is without merit.

IV.
Appellant’s fourth claim alleges that the Trial Court abused its discretion in admitting a photograph of Appellant taken in 2003.

This claim is without merit.
Appellant specifically argues that this photograph should not have been admitted into evidence and displayed to the jury

because the photograph is allegedly a mug shot. The admissibility of photographs is within the sound discretion of the trial court,
and the trial court’s determination will not be reversed absent an abuse of discretion. Commonwealth v. Wright, 865 A.2d 894, 916
(Pa. Super. 2004). A new trial will only be granted where, after examining the record and particulars of the case, a reasonable juror
could infer from the evidence that the defendant had engaged in prior criminal activity. Commonwealth v. Allen, 292 A.2d 373, 374-
375 (Pa. 1972). If there is no testimony about where a photograph in a photo array came from, then the defendant will not be prej-
udiced if it is shown to the jury. Commonwealth v. Davis, 861 A.2d 310, 322 (Pa. Super. 2004).

Here, the photograph of Appellant was used to aid the jury in understanding what Appellant’s hair looked like on the day of the
shooting, as opposed to his hairstyle at the time of trial, and it was the same photograph utilized in the photo array shown to
Shanneika Gay. (T.T. (I) 169-171, 178-182, 224). Moreover, the Trial Court found, with respect to the photograph, that “[i]t doesn’t
show any sort of numbers. It is from the neck up. There is no indication it was taken during the period of incarceration or
anything.” (T.T. (I) 171). No juror could reasonably infer that based on the photograph Appellant had engaged in prior criminal
activity, and thus the Trial Court properly admitted the photograph for the aforementioned reasons. See Davis, 861 A.2d at 322-323
(photo array including mug shot of defendant was properly admitted and displayed to the jury where there was no mention on the
record and no indication from the photo itself of where it originated).

Appellant’s claim is without merit.

V.
Appellant’s fifth claim alleges that the Trial Court abused its discretion in permitting the testimony of City of Pittsburgh police

officer Robert Provident that guns are often given to other people. This claim is without merit.
The admissibility of evidence is addressed to the sound discretion of the trial court and will be reversed only upon a finding

that the trial court abused its discretion. Commonwealth v. Yedinak, 676 A.2d 1217, 1221 (Pa. Super. 1996). Pennsylvania has adopted
Federal Rule of Evidence 701, which states that lay witnesses may testify in the form of an opinion when the opinion is rationally
based on the personal perception of the lay witness and is probative to determining a fact at issue. Yedinak, 676 A.2d at 1221.

Here, officer Provident offered the testimony to explain how the gun used in the shooting death of Nikki Gay ended up in Erie,
Pennsylvania with individuals unrelated to the case.4 He based his opinion on the evidence in the case and his experience as a
police officer for more than twenty-three years. (T.T. (II) 73-77). The Trial Court specifically found that his assessment that guns
are often given to other people after being used in crimes was “an inference that arises from the facts and evidence in this case
and in terms of his experience of 23 plus years.” (T.T. (II) 76-77). Officer Provident properly testified to an opinion rationally
based on his experience and personal perception of the evidence in the case. It was necessary and important that the jurors
understand this urban crime dynamic, and Detective Provident’s testimony provided an answer to the potential and logical ques-
tion that would arise in a juror’s mind as to how a gun used in St. Clair Village, Pittsburgh ended up in Erie, Pennsylvania. See
Commonwealth v. Boczkowski, 846 A.2d 75, 97 (Pa. 2004) (court properly admitted opinion testimony by lay witness on demeanor
of defendant where the opinion was based on personal observations); Yedinak, 676 A.2d at 1221 (court properly admitted opinion
testimony by police officer on issue of intoxication and inability to drive safely where the opinion was based on personal obser-
vations of the defendant’s physical characteristics and behavior combined with the officer’s extensive narcotics training and
experience in drug arrests).

Appellant’s claim is without merit.

VI.
Appellant’s sixth claim alleges that the Trial Court abused its discretion in failing to grant a mistrial after deputy sheriff Ronald

Stokes testified that Appellant was with known associates who were wanted at the time of his arrest. This claim is without merit. 
The standard of review for the denial of a motion for mistrial is abuse of discretion. Commonwealth v. Bryant, 67 A.3d 716, 728

(Pa. 2013). A trial court may grant a mistrial “only where the incident upon which the motion is based is of such a nature that its
unavoidable effect is to deprive the defendant of a fair trial by preventing the jury from weighing and rendering a true verdict.”
Bryant, 67 A.3d at 728. A mistrial is unnecessary when a trial court gives adequate cautionary instructions. Bryant, 67 A.3d at 728. 



page 56 volume 162  no.  4

Contrary to Appellant’s claim, the record reveals that no evidence was introduced that any person other than Appellant had an
outstanding arrest warrant. The Trial Court sustained Appellant’s objection to any characterization of the other individuals prior
to the sheriff actually stating that the other residents had outstanding warrants.5 (T.T. (I) 604). Nonetheless, the Trial Court still
offered to provide a curative instruction, which Appellant refused. (T.T. (I) 605-606). In this instance, Appellant was not deprived
a fair trial as a result of deputy sheriff Stokes’s testimony, and the Trial Court did not abuse its discretion in denying Appellant’s
motion for a mistrial. See Commonwealth v. Johnson, 668 A.2d 97, 105 (Pa. 1995) (motion for mistrial for alleged statement that
witness met defendant in prison properly denied where Commonwealth did not elicit response, trial court sustained defense objec-
tion and provided curative instruction, and Commonwealth did not pursue topic further).

Appellant’s claim is without merit.

VII.
Appellant’s seventh claim alleges that the Trial Court abused its discretion in admitting hearsay evidence under the business

record exception. This claim is without merit.
The admissibility of evidence resides in the sound discretion of the trial court and will not be overturned absent a clear abuse

of discretion. Commonwealth v. Gray, 867 A.2d 560, 569-570 (Pa. Super. 2005). Here, Appellant argues that the Allegheny County
Jail visitors list was inadmissible hearsay. Hearsay, defined as an out of court statement offered for the truth of the matter asserted,
is inadmissible except as provided in the Pennsylvania Rules of Evidence. Gray, 867 A.2d at 570. One such exception is the busi-
ness records exception to the hearsay rule. Pa. R.E. 803(6). A business record is admissible if: 

(A) the record was made at or near the time by–or from information transmitted by—someone with knowledge;

(B) the record was kept in the course of a regularly conducted activity of a “business”, which term includes business,
institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another qualified witness, . . . 

(E) neither the course of information nor other circumstances indicate a lack of trustworthiness.

Pa. R.E. 803(6).

The particular list admitted at trial was a register that showed all visitors who signed in to visit Luzay Watson between June 6,
2009 and February 20, 2010, was kept in the ordinary course of business at the jail, and created contemporaneously with each visit.
(T.T. (II) 194-195). On August 15, 2009, Charles Cabiness signed the jail register to visit Luzay Watson. (T.T. (II) 195-197). The trust-
worthiness of the information in the register was established by internal affairs officer Samuel Pastor of the Allegheny County Jail,
who testified that: (1) an individual wishing to visit an inmate must present photo identification upon entry into the Allegheny
County Jail to verify the individual’s identity; (2) the individual must sign in on the register to visit a particular inmate at least one
hour in advance; and (3) the individual is permitted to visit the inmate only if the individual is on the inmate’s visitor list. (T.T. (II)
195, 197).

The visitor list was properly admitted as a business record and the Trial Court did not abuse its discretion in so admitting it.
See Commonwealth v. Carter, 932 A.2d 1261, 1264 (Pa. 2007) (crime lab report properly admitted under business records excep-
tion to the hearsay rule where reports were kept in regular course of business and particular report was made at or near the time
of the analysis).

Appellant’s claim is without merit.

VIII.
Appellant’s eighth claim alleges that the Trial Court abused its discretion in denying the motion for mistrial when Detective

Boose testified that the telephone calls from Luzay Watson indicated that he was trying to locate and kill witnesses. This claim is
without merit.

The standard of review for the denial of a motion for mistrial is abuse of discretion. Bryant, 67 A.3d at 728. A trial court may
grant a mistrial “only where the incident upon which the motion is based is of such a nature that its unavoidable effect is to deprive
the defendant of a fair trial by preventing the jury from weighing and rendering a true verdict.” Bryant, 67 A.3d at 728. A mistrial
is unnecessary when a trial court gives adequate cautionary instructions. Bryant, 67 A.3d at 728.

Here, the record reveals that the Trial Court sustained Appellant’s objection to the detective’s characterization of the tapes and
sua sponte offered a detailed curative instruction that the evidence the jury should consider was the tapes themselves and not the
detective’s interpretation of the tapes. (T.T. (II) 266). After the Trial Court denied Appellant’s subsequent motion for mistrial at
sidebar, the Trial Court provided a second detailed curative instruction. (T.T. (II) 267-268). Thus, the Trial Court did not abuse its
discretion in denying Appellant’s motion for a mistrial. See Commonwealth v. Manley, 985 A.2d 256, 268 (Pa. Super. 2009) (mistrial
properly denied where objection to testimony sustained and court gave curative instruction, as jurors are presumed to follow jury
instructions).

Appellant’s claim is without merit.

IX.
Appellant, in his final claim, alleges that the Trial Court abused its discretion in admitting the jail tapes of conversations

between Luzay Watson and Chrissy Stubbs. This claim is without merit.
Appellant’s counsel objected to the admission of these tapes at trial based on the argument that the phone calls were irrelevant

and prejudicial, and lacked a proper foundation. In order to provide an adequate authentication of a recording and identification
of the voices, “the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it
is.” Pa. R.E. 901(a). In regards to the identification of a voice, sufficient evidence will be established by “[a]n opinion identifying
a person’s voice . . . based on hearing the voice at any time under circumstances that connect it with the alleged speaker.” Pa. R.E.
901(b)(5). Evidence authenticating a phone conversation will be deemed sufficient if there is “evidence that a call was made to the
number assigned at the time to a particular person, if circumstances, including self-identification, show that the person answering
was the one called.” Pa. R.E. 901(b)(6)(A).

Here, the record established that detective Vonzale Boose: (1) listened to 574 minutes of phone calls made under Luzay Watson’s
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assigned jail pin number; (2) noticed that one number was called significantly more frequently than others, and based on listening
to the voices and the context of the conversations was able to identify the voice connected to that phone number as that of Chrissy
Stubbs, Watson’s girlfriend; (3) based on the identification of Chrissy Stubbs with a particular phone number, detective Boose
cross-referenced Stubbs’s phone number to a pin number associated with another inmate; (4) upon realizing that Watson was using
another inmate’s pin number to make phone calls to Stubbs, detective Boose listened to 5,886 minutes of phone calls made under
that pin number; (5) based on detective Boose’s identification of Watson’s voice, he determined that ninety percent of the calls
made on that pin number were made by Watson; (6) based on listening to the voices and context of over 6,000 minutes of conver-
sation, detective Boose was able to identify the voices of several individuals on the phone calls; and (7) the calls that were played
for the jury related to Watson’s scheduled trial for the murder of Davon Young and what his family was doing for him, namely locat-
ing and eliminating witnesses. (T.T. (II) 259-265). As such, detective Boose possessed an adequate foundation for recognizing the
voices on the phone calls. The content of the calls was relevant to establish Appellant’s motive and reason for shooting and killing
Nikki Gay, and thus the Trial Court properly admitted them. See Commonwealth v. Serrano, 61 A.3d 279, 291 (Pa. Super. 2013)
(phone calls properly admitted where officer testified that phone number was registered to defendant and officer had personally
spoken with defendant and recognized his voice on the phone call).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the judgment of the sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 2, 2013

1 18 Pa.C.S. § 2501(a).
2 “T.T. (I)” refers to Volume I of trial transcript October 12-17, 2011; “T.T. (II)” refers to Volume II of trial transcript October 18-
21, 2011.
3 Even if the Superior Court was to address Appellant’s claim, it is clear that the verdict was not against the weight of the evidence,
and Appellant’s claim is without merit. See Collins, 70 A.3d at 1251 (first degree murder verdict not against the weight of the
evidence where defendants were seen prior to and fleeing from shooting at crime scene and where defense attorney attacked cred-
ibility of witnesses but did not produce any exculpatory evidence or undermine the Commonwealth’s evidence).
4 Officer Provident specifically testified on direct: “Guns used in a particular crime in a shooting or another crime in another neigh-
borhood are flipped, sold, traded to individuals in another neighborhood. In this particular case the guns were flipped and traded
up to Erie so they are very mobile. They don’t stay in a neighborhood. Once they are moved to someone, if they are moved to another,
it might be traded.” (T.T. (II) 77).
5 The testimony was as follows:

ADA Zur: Once arrested what did you do?

Ronald Stokes: I escorted him, Mr. Cabiness, to the vehicle and the house was secured and we found other
residents in the residence. We found other residents with a female.

Attorney Wymard: Objection.

Court: Sustained.

ADA Zur: As far as Mr. Cabiness?

Ronald Stokes: I escorted him out of the house to a Sheriff ’s marked vehicle.

(T.T. (I) 604-605).

Commonwealth of Pennsylvania v.
Gerald Howard Davis

Criminal Appeal—Sentencing (Discretionary Aspects)—Guilty Plea—Multiple Informations—
Consecutive Sentences—Manifestly Excessive

No. CC 201204831, 201204834. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 6, 2013.

OPINION
PROCEDURAL HISTORY

Appellant was charged, along with two codefendants, in two separate informations with a series of robberies at six separate
locations that involved late night/early morning armed robberies of restaurants and convenience stores in Allegheny County. Those
incidents often involved multiple victims at a single site.

On August 29, 2012, Appellant pled guilty at CC 201204831 to all counts and at CC 201204834 to all counts.1

On January 18, 2013, Appellant was sentenced by the Trial Court to an aggregate term of twenty-two to forty four years
incarceration.

Following the appointment of new counsel, Appellant filed a post sentence motion on April 2, 2013, which was denied by the
Trial Court on April 25, 2013. Appellant filed a timely notice of appeal on May 22, 2013.
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STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

a. The Trial Court abused its discretion by sentencing Defendant to a manifestly excessive sentence by running
Defendant’s sentences consecutively;

b. The Trial Court abused its discretion in denying Defendant’s post-sentence motion for reconsideration of sentence
based on Defendant’s demonstrated rehabilitation and steps toward bettering himself and assisting others while
incarcerated;

b. The Trial Court abused its discretion by considering inappropriate factors when sentencing Defendant, resulting in a
manifestly excessive sentence. The Trial Court sentenced Defendant in a manner that was contrary to the fundamental
norms of the sentencing system by considering these inappropriate factors. Defendant was sentenced at a joint hearing
with his two Co-Defendants. At that hearing, Defendant was sentenced to a period of incarceration that was approximately
equal to that of his two Co-Defendants, even though his Co-Defendants each took part in a greater number of burglaries
than Defendant took part in. Defendant was harmed by being sentenced together with his Co-Defendants because he
received a sentence similar to his Co-Defendants, despite the disparity in the quantity of the crimes that they com-
mitted and the severity of their actions during the crimes. When sentencing Defendant, the Trial Court inappropri-
ately took into account the cumulative severity of all the burglaries committed, when Defendant did not take part in
all of the burglaries and did not act as aggressively during the commission of the burglaries as his Co-Defendants did.
Had Defendant been sentenced separately, Defendant would have been sentenced only based on the severity of the
burglaries in which he took part. Therefore, Defendant’s sentence is manifestly excessive and the Trial Court took
into account inappropriate factors related to other Co-Defendants, instead of considering each defendant’s crimes
individually when sentencing Defendant.

FINDINGS OF FACT
During the plea proceeding, the Commonwealth presented a summary of the evidence as follows:

Had these cases proceeded to trial, Commonwealth would have introduced evidence that on November 26, 2011, at
about 22:11 hours at the Plum Convenience Store located at 7615 Saltsburg Road in Plum Borough, two black males
entered the store demanding money from the clerk. That’s Saad Ahmed. Both males were wearing masks, gloves, hooded
jackets. The male that was later identified as Gerald [Davis] was brandishing a handgun. The second actor later identi-
fied as Keith Fields was standing guard near the door.

There was a second store employee, Alex Leistner, that was also in the store at the time that both the guns were being
brandished. Leistner was ordered at gunpoint to stop moving.

Davis fired a shot into the ceiling inside the store while the clerk was retrieving money. The clerk handed him about
a hundred fifty dollars in cash from the register.

Upon hearing the gunshot, a third employee, Alisher last name Nazarov, ran out the store through a side door. As he
ran out, Fields was heard yelling to Davis to, quote, Shoot him down.

There was another actor in a pickup truck that picked them up as they fled.
[…]

January 25, 2012, another robbery was reported at Burger King restaurant in Plum Borough, located at 1901 Route
286. In this instance three males were seen fleeing from the scene. One identified later as Mr. Rice held a gun to the store
manager. Her name is Maria Russell. She was counting money from the day at that point in time when she was robbed.
They had stolen $1,305 from the desk that she was sitting at. The other defendants were later identified as Mr. Fields and
Mr. Davis.
[…]
The manager was in the back counting the money when they approached through the back door.

On January 26, 2012, at 23:15 hours again at a Burger King restaurant, this time in the Municipality of Monroeville
located at 4490 Broadway Boulevard, three armed black males came in and demanded money. They retrieved $1,880
in cash.

Store employee Felipe Agrelot – also Felipe Mendez is the same individual, M-e-n-d-e-z. He’s listed in the informa-
tion as Felipe Mendez. He was taking trash out to the store’s dumpster after the store had closed when he was approached
by a larger black male carrying a knife, was asked how many employees were working, and he was ordered back inside
the store.

Again the actors had their faces covered and were wearing hoodies. A second actor was carrying a small handgun.
The first actor pointed the gun at Felipe Mendez several times during the robbery.

A third actor approached the assistant manager — her name is Parnell Coleman – in the store’s kitchen. She was held
at gunpoint by a silver pistol, ordered to open the store safe. She did open the safe. The money was put into a small bad.
Again that was $1,880.

On February 1st, 2012, at 21:07 hours, a Family Dollar store in Millvale was robbed. That Family Dollar is located at
123 Lincoln Avenue.

Store employees there were Robert Conners, C-o-n-n-e-r-s. He was standing in front of the main entrance when
two males wearing hooded jackets and masks entered. One of the actors who was later identified as Louis Rice bran-
dished a small semiautomatic weapon, and the second actor later identified as Fields carried a large silver semiauto-
matic handgun.

Both of the actors pointed firearms at Conners as they ordered him back into the store. He was ordered to open the
cash register.

A second store employee was also present. His name is Gregory Green. Rice ordered Green to his knees at gunpoint.
He jumped onto the cashier counter, pointed a gun in the direction of Green’s head and took money from the cash register.
They fled the scene in a third vehicle that was later identified as the same vehicle fled in other robberies.

On February 10th of 2012, at 1:50 in the morning, Buffalo Wild Wings restaurant located in Wilkins Township on 3469
East William Penn Highway was robbed. Again two black males entered the unlocked front doors of the restaurant just
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after it had closed.
The first actor later identified as Fields was wearing a black hooded sweatshirt, a ski mask and had a handgun. A

second actor later identified as Louis Rice was wearing also a hooded sweatshirt, a ski mask and carrying a handgun.
Fields and Rice – I’m sorry; a third actor later identified as Gerald Davis also entered through the front door after the
first two actors entered. Again he was also wearing a hooded sweatshirt and a ski mask.

They approached employees Angela Marcinizyn, Brian Gorder and Jessica Stolarski in the back area of the restau-
rant. Fields and Davis ordered Gorder to the office. Fields was pointing his handgun at them and ordered Gorder to
open the safe. Rice stayed with the other two employees in the kitchen. The three actors obtained $2,777 in cash from
the safe.

Rice also sprayed pepper spray into Gorder’s face.
The female Marcinizyn, Angela Marcinizyn, was also sprayed with pepper spray. She had her hands covering her

face and was not harmed by the pepper spray.
[…]

[At CC 201204834, the Commonwealth would have introduced evidence that on] March 4, 2012, at 4:31 in the morn-
ing, Shaler Police were dispatched to McDonald’s at 971 William Flynn Highway in Shaler Township. It was reported
that there were three males inside the McDonald’s all armed with handguns, one individual with a large knife and a
handgun.

Officers did report to the scene at the time that the robbery was in progress. Officer Casey Bonicontro of the Etna
Police was nearby and was able to apprehend Louis Rice as he was fleeing form the location of the McDonald’s. He was
recovered with a knife and a Smith & Wesson .38 caliber revolver and a can of pepper spray.

The victims present at that time, employees Danielle Lebo, Krista Robey, Mark Cooper, Emerick Buccigrossi, James
Crivella and Fred Reinheimer.

At that time the manager Danielle Lebo was directly approached. She was held from behind around her neck while
a knife was pointed at her. That actor also did have a gun. That person being Mr. Rice.

All of the employees were held at gunpoint by the three individuals, and money was demanded. They did take $2,332
from the store safe. The manager was instructed to open the safe.

Louis Rice was interviewed by both Shaler Township police officers as well as Trooper Neid of the Pennsylvania
State Troopers and Detective Krut of Monroeville Police. He was mirandized. He did give a detailed confession to his
participation in the robberies.

Police officers also did speak with Keith Fields. Again this was Trooper Neid and Detective Krut. He also gave
detailed confessions of his participation in the robbery that occurred at Plum Convenience Store, Family Dollar,
Dollar General in Duquesne, Burger King in Plum Township, Burger King in Monroeville, Byuffalo Wild Wings in
Wilkins Township, Millvale Family Dollar, Primanti’s in North Versailles, and the Shaler McDonald’s. He admitted to
using a firearm in the Family Dollar in McKeesport, Dollar General in Duquesne, Burger King in Monroeville,
Buffalo Wild Wings in Wilkins Township, Millvale Family Dollar, the Primanti’s in North Versailles, and the Shaler
McDonald’s.

Officers also spoke to Gerald Davis. Again he was mirandized by Detective Krut, and he also gave confession to his
involvement in the robberies at the Plum Convenience Store, the Burger King in Plum Township, Burger King in
Monroeville, the Buffalo Wild Wings and the Shaler McDonald’s.

Neither of these individuals have a license to carry a firearm. The firearms were all handguns. And shots were fired
by each of these handguns, Your Honor, once at the Primanti’s in North Versailles and once at the Shaler McDonald’s. A
shot was fired in that robbery as well.
…
Neither [Mr. Fields nor Mr. Davis] were involved in [the robbery at Sunny Jim’s in Ohio Township].

(G.T. 10-20).2

DISCUSSION
Appellant’s concise statement alleges that the Trial Court abused its discretion in sentencing Appellant based on three separate

arguments: (a) Appellant’s sentence was manifestly excessive by running the periods of incarceration consecutively; (b) the Trial
Court failed to consider the rehabilitative needs of Appellant; and (c) the Trial Court considered inappropriate factors when it
sentenced Appellant at the same time as his co-defendants. These claims are without merit.

Claims challenging the discretionary aspects of sentencing may be considered by an appellate court when a substantial ques-
tion is raised that the sentence imposed is not appropriate under the sentencing code. 42 Pa. C.S. § 9781(b); Commonwealth v.
Marts, 889 A.2d 608, 611-612 (Pa. Super. 2005).

A.
Appellant first alleges that the Trial Court abused its discretion in sentencing Appellant to consecutive sentences that consti-

tute a manifestly excessive sentence. This claim is without merit.
Generally, the decision of whether to run sentences concurrently or consecutively lies in the sound discretion of the sentencing

court. Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). A challenge to the decision to sentence consecutively rather
than concurrently will only raise a substantial question where that decision “raises the aggregate sentence to, what appears upon
its face to be, an excessive level in light of the criminal conduct at issue in the case.” Commonwealth v. Dodge, No. CP-08-CR-
0000486-2000,3 77 A.3d 1263, at *6 (Pa. Super. Sept. 11, 2013). Appellant robbed seventeen separate victims at six different loca-
tions. While Appellant participated in a total of seventeen robberies, he was only sentenced consecutively on six robberies.
Appellant has not set forth a plausible argument that his aggregate sentence is prima facie excessive given the extensive and
violent criminal conduct at issue, and thus Appellant has failed to raise a substantial question. See Commonwealth v. Gonzalez-
Dejusus, 994 A.2d 595, 599 (Pa. Super. 2010) (defendant failed to raise a substantial question on aggregate sentence of twenty to
forty years where he sought a volume discount for two criminal episodes of robbery and kidnapping as such a combined sentence
in separate proceedings would not have been deemed unreasonable).

Appellant’s claim is without merit.
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B.
Appellant’s second claim alleges that the Trial Court abused its discretion based on the argument that the Trial Court failed to

consider the rehabilitative needs of Appellant. This claim is without merit.
A substantial question is raised when a defendant alleges that the sentencing court failed to take into consideration certain

statutory factors before sentencing a defendant. Commonwealth v. Riggs, 63 A.3d 780, 786 (Pa. Super. 2012). A sentence will be
deemed unreasonable if a sentencing court fails to consider certain statutory factors before sentencing a defendant. 42 Pa. C.S.
§ 9721(b) (“protection of the public, gravity of the offense as it relates to the impact on the life of the victim and on the community,
and the rehabilitative needs of the defendant”).

Nonetheless, the record clearly establishes that, prior to sentencing Appellant, the Trial Court considered various factors,
including the rehabilitative needs of Appellant:

Guidelines have been reviewed as well as, of course, the pre-sentence reports.
Court notes the testimony on behalf of Mr. Davis from his mother, Tonya Davis, his aunt, Coletta Smith (sic) and Dr.

Robert Bailey, as well as the proposed testimony of Gloria Perry, Brian Jones, a friend, and as well as Mr. Raiford’s own
personal reference and comments in that regard as a friend of Mr. Davis through his son, so to speak.

[The] Court takes into account the testimony of Mr. Davis himself and the acceptance [of] responsibility, the acknowl-
edgement of guilt and his cooperation with the police.

The Court has reviewed his family background, takes that into account, insofar as it wasn’t a perfect childhood, so to
speak, in terms of the family dynamics, but the Court will take that into consideration.

[The] Court also takes into consideration the attempts he has made to hold employment in regard to his frustration
in terms of the employment, family circumstances evolving into the use of alcohol, marijuana and later cocaine and
gambling, as may have been the case as testified to by his mother.

Court notes his juvenile history which is part of the guidelines, a similar offense when he was, I believe, 17 years old
with Mr. Fields.

Court also notes the statutory obligation that I have in terms of the individualized sentencing scheme in
Pennsylvania. That is, the individual background of the defendant, his rehabilitative needs and the impact of the crime
on the community, that is the protection of the public and the impact on victims. Of course, by incorporating the pre-sen-
tence report, the particulars in each case insofar as they were ferreted out by the pre-sentence report and was testified
to yesterday in court by various victims, ranging from a re-occurrence of post-traumatic stress syndrome disorder by an
Army war veteran, manager from the Duquesne store, nightmares that continued for several of the victims, the fear of
going to work and other fears along those lines.

The Court notes that Mr. Davis, at least by admission and by available evidence, did not participate in as many crimes
as Mr. Fields and Mr. Rice, but of course what he did participate in he was part of the plan, obviously must have been part
of the planning and carrying out of a well thought-out plan and executed crimes in the early - - late night or early morn-
ing hours when apparently these particular business establishments were most vulnerable.

As I will tell your co-defendants, Mr. Davis, and your family members that are present, I have search[ed] long and
hard through these cases with the number, so to speak, to try to find some empathetic ground or some - - offer you some
hope for the future. It is difficult to do. For example, on the Shaler case alone, last case alone, there are five - - six sepa-
rate robbery counts with mandatory five-year sentences. You could be sentenced thirty to sixty years. There are separate
harms to separate individuals within that one incident. Nonetheless, the Court has to at some point in time recognize or
temper justice with mercy, as you term it, and also avoid a Draconian life sentence for you and your co-defendants. But,
nonetheless, there has to be accountability consistent with the nature of the offenses, the impact on the victims and the
protection of the community.

(S.T. 35-38) (emphasis added).4 See Commonwealth v. Moury, 992 A.2d 162, 171 (Pa. Super. 2010) (when imposing a sentence the
court is required to consider the particular circumstances of the offense and the character of the defendant, making reference to
defendant’s prior criminal record, his age, personal characteristics, and his potential for rehabilitation).

Here, the Trial Court properly considered all statutory factors prior to sentencing Appellant, and thus did not abuse its discre-
tion in sentencing Appellant as it did. Commonwealth v. Boyer, 856 A.2d 149, 154 (Pa. Super. 2004) (where a pre-sentence report is
reviewed, it is presumed that the sentencing court considered and weighed all required factors, and trial court did not abuse its
discretion in sentencing defendant to an aggregate sentence of twenty-six to one hundred years for two robberies, conspiracy to
commit robbery, and burglary).

Appellant’s claim is without merit.

C.
Appellant alleges in his final claim that the Trial Court abused its discretion in considering inappropriate factors in fashioning

Appellant’s sentence, namely sentencing Appellant at the same time as his codefendants. Contrary to Appellant’s claim, while the
Trial Court sentenced Appellant on the same day as his codefendants, an entirely separate and individualized proceeding took
place for Appellant. This claim is without merit.

An assertion that the sentencing court considered inappropriate factors can raise a substantial question. Dodge, 2013 WL
4829286, at *6. Nonetheless, the record reflects that the Trial Court properly considered all statutory factors consistent with its
sentencing obligation during Appellant’s individualized sentencing proceeding. Contrary to Appellant’s claim, the Trial Court
considered all factors only as they pertained to Appellant in fashioning the sentence, and in fact noted that Appellant was involved
in fewer robberies than his codefendants. Consequently, the Trial Court sentenced him to a lesser aggregate term of incarceration
than his codefendants. (S.T. (37) (“The Court notes that Mr. Davis, at least by admission and by available evidence, did not partic-
ipate in as many crimes as Mr. Fields and Mr. Rice”).5 Thus, the Trial Court did not abuse its discretion in sentencing Appellant as
it did. See Commonwealth v. Quier, 531 A.2d 8, 12 (Pa. Super. 1987) (sentencing court did not abuse its discretion in sentencing
defendant where defendant’s sentence was based on participation in crime and one of defendant’s co-conspirators received a
longer sentence). See also Boyer, 856 A.2d at 154 (where a presentence report is reviewed, it is presumed that the sentencing court
considered and weighed all required factors, and trial court did not abuse its discretion in sentencing defendant to an aggregate
sentence of twenty-six to one hundred years for two robberies, conspiracy to commit robbery, and burglary); Commonwealth v.
Parry, 452 A.2d 781, 783 (Pa. Super 1982) (similar sentences imposed for codefendants does not indicate that sentencing court
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failed to consider individualized sentencing scheme, but rather reflects that the sentencing court found that the actors shared a
similar degree of culpability).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 6, 2013

1 At criminal information number 201204831 Appellant was charged with eleven counts of Robbery – Serious Bodily Injury, five
counts of Theft by Unlawful Taking, one count of Recklessly Endangering Another Person, five counts of Criminal Conspiracy, one
count of Carrying a Firearm without a License, and one count of Persons not to Possess a Firearm.

At criminal information 201204834 Appellant was charged with six counts of Robbery – Serious Bodily Injury, six counts of
Aggravated Assault, one count of Discharge Firearm into Occupied Structure, one count of Carrying a Firearm without a License,
six counts of Terroristic Threats, one count of Theft by Unlawful Taking, one count of Receiving Stolen Property, six counts of
Recklessly Endangering Another Person, and one count of Criminal Conspiracy. This information was from events that occurred
at a McDonald’s Restaurant on March 4, 2012, when six employees were held at gunpoint.
2 The designation “G.T.” followed by numerals refers to Transcript of Plea Proceeding, August 29, 2012.
3 This appeal encompassed forty one separate informations. Only the first information is listed for purposes of citation.
4 The designation “S.T.” followed by numerals refers to Continuation of Sentencing Hearing, January 18, 2013.
5 Contrary to Appellant’s assertion in his Concise Statement of Matters that he acted less aggressively than his codefendants,
Appellant acknowledged that he discharged a firearm during one of the robberies. (G.T. 11).

Commonwealth of Pennsylvania v.
William Detillo

Criminal Appeal—Sufficiency—Waiver—Anders Brief—Shaken Baby—Competency—Expert Testimony

No. CC 201102362. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 6, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, William Detillo, was charged by criminal information (CC 201102362) with one count each of Aggravated Assault1

and Endangering Welfare of Children.2

Appellant proceeded to a jury trial on January 17-26, 2012, at the conclusion of which Appellant was found guilty of Aggravated
Assault and not guilty of Endangering Welfare of Children. On April 25, 2012, Appellant was sentenced by the Trial Court to ten to
twenty years incarceration.

Appellant filed a pro se post sentence motion on April 30, 2012, and a counseled post sentence motion on May 4, 2012, both of
which were denied by operation of law on October 3, 2012. On November 2, 2012, Appellant filed a timely notice of appeal. 

On October 24, 2013, Appellant’s counsel filed a Statement pursuant to Pennsylvania Rule of Appellate Procedure 1925(c)(4)
with the Concise Statement of Matters Complained of on Appeal. As discussed below, the Trial Court agrees with Appellant’s counsel
that the appeal raises wholly frivolous issues.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

1. Whether there was sufficient evidence to convict Mr. Detillo of aggravated assault when the Commonwealth failed to
prove beyond a reasonable doubt that Mr. Detillo actually committed the assault?

2. Whether there was sufficient evidence to convict Mr. Detillo of aggravated assault when the Commonwealth failed to
prove beyond a reasonable doubt that Mr. Detillo had the mens rea to commit the assault?

3. Whether the trial court abused its discretion in denying the motion for new trial when the verdict was contrary to the
weight of the evidence? See post-sentencing motions.

4. Whether the trial court erred in denying the motion for mistrial when Mr. Detillo became incompetent at trial and could
not assist in his defense? See TT 284-291. See also TT 375, and 520. See TT 56-57, 189-190, 277, 278-279-283.

5. Whether the trial court erred by allowing Dr. Squires, an expert witness of the Commonwealth, to increase the scope
of her testimony from her expert report, with her finding of an unequivocal conclusion as to the cause and nature of the
injuries suffered by the victim? See post-sentencing motions, ¶ 7.

6. Whether the trial court erred by allowing Dr. Squires to testify as to the basis of a report which was not provided to the
Defendant, the original of which has never been provided to the Defendant before, during or after trial? See post-sentencing
motions, ¶ 7.

7. Whether the Commonwealth violated due process and their duty under Brady v. Maryland, when Dr. Squires testified
to something different than what was in her report? See Defendant’s letter to counsel, dated 10/7/13.
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FINDINGS OF FACT
On January 6, 2011, Crystal Stogden woke up Appellant, her boyfriend, at 300 Arabella Street in the Knoxville neighborhood of

Allegheny County to drive her to work for her 6:00 A.M. shift. They argued that morning, but Appellant drove Stogden to work with
her son, two-year-old Jonte Pritchitt, in the backseat. (T.T. 105-106).3 Stogden got out of the car and Jonte waved goodbye to her
before Appellant drove back home with Jonte. (T.T. 107). Appellant called Stogden twenty minutes later and told her, “Jonte busted
his mouth open and he’s bleeding.” (T.T. 108-109). Appellant sounded aggravated and Jonte was crying in the background, but
Stogden told Appellant that she could not leave work. (T.T. 109). Fifteen minutes later Appellant called again and told her that Jonte
was severely hurt, that his eyes were rolling back in his head, and he was having trouble breathing. Appellant unsuccessfully tried
to administer CPR before calling 911. (T.T. 109-111, 115).

Paramedics responded to the home at 6:40 A.M. to find Jonte supine on the living room floor with massive trauma about his
eyes, face, and mouth. He was breathing but was blue from recent trauma. (T.T. 60-61). When asked who beat the child, Appellant
responded that Jonte fell out of bed. (T.T. 61). Jonte was immobilized and emergently transported to the Children’s Hospital trauma
unit. (T.T. 62). En route Jonte was unresponsive to treatment, and the paramedics called local police because Appellant’s explana-
tion that Jonte fell out of bed was inconsistent with his injuries. (T.T. 62-63, 70). Once paramedics transported Jonte, Appellant
picked up Stogden from work and drove her to the hospital. (T.T. 112).

At the hospital Jonte was placed on complete life support. (T.T. 203). Jonte’s injuries included: bruising on his abdomen, right
eye, left ear, scrotum, and penis; a swollen, bruised lip; and multiple retinal hemorrhages. (T.T. 211, 214-215, 217, 221). He had
abdominal surgery to relieve blood clots in his abdomen that were likely a result of a previous beating. (T.T. 203, 238, 248-249). His
brain was swollen and there was blood in and on top of the brain. (T.T. 218). Jonte underwent a bilateral craniotomy, where his
skull was removed to alleviate the pressure on his brain. (T.T. 211-212, 219). His brain was drained and a permanent ventricular
shunt was inserted. (T.T. 219). 

After the home was secured, Detective Vonzale Boose went to the hospital to investigate and interview potential witnesses, the
parents, and medical staff. Detective Boose interviewed Appellant at the hospital and at police headquarters. Appellant provided
a statement maintaining his story that Jonte injured himself accidentally, adding that he “did not intentionally hurt the kid.” (T.T.
296-300, 329). The crime lab tested blood found in the bathroom on the faucet, shower curtain, sink, tub, and back wall, and found
that it matched Jonte’s DNA profile. (T.T. 388, 433).

Jonte remained in pediatric intensive care for thirty five days, after which he was transferred to the Children’s Institute for
rehabilitation. (T.T. 118-119, 121). While at the Institute, his shunt became infected and he had to return to the hospital to fix the
spinal fluid reabsorption mechanisms. (T.T. 119, 223-224). Jonte’s skull was replaced in June and he was able to go home in
August after Stogden was trained on his feeding tube, feeding machine, and how to administer his several medications. (T.T. 119,
122, 223). 

Jonte remains under physician’s supervision and requires the care of his mother and a nurse twenty-four hours a day. He is
unable to eat on his own, walk, or converse. (T.T. 123). Jonte lost about one third of his brain tissue as a result of this injury. (T.T.
225). Jonte’s injury was the result of abusive head trauma, or more commonly referred to as severe shaken child syndrome. (T.T.
227, 237). As a result of the injuries inflicted Jonte is cognitively impaired, nonverbal medically,4 will never be neurologically
normal, and will always have cerebral palsy and spasticity. (T.T. 240-241).

Appellant was formally arrested and charged as noted hereinabove.

DISCUSSION
I & II.

Appellant alleges in his first two claims that the evidence was insufficient to convict Appellant of Aggravated Assault based on
the arguments that the Commonwealth failed to prove beyond a reasonable doubt that: (1) Appellant was the actor who committed
the assault; and (2) Appellant possessed the requisite mens rea. These claims are without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence substitute
our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth
need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-
finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from
the combined circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond
a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record
must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while passing upon the
credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). A person commits Aggravated Assault “if he attempts to cause seri-
ous bodily injury to another, or causes such injury intentionally, knowingly or recklessly under circumstances manifesting extreme
indifference to the value of human life.” 18 Pa. C.S. § 2702(a)(1). When the victim suffers serious bodily injury, the Commonwealth
need only prove that the defendant acted recklessly to establish the mens rea required for aggravated assault. Commonwealth v.
Hlatky, 626 A.2d 575, 581 (Pa. Super. 1993).

The record established that: (1) Appellant and Stogden were arguing before he drove her to work with Jonte; (2) Jonte waved
goodbye to Stogden; (3) Appellant sped away with Jonte; (4) when Appellant first called Stogden after Jonte sustained a bloody lip,
Appellant was noticeably agitated and Jonte was crying; (5) Appellant was the only person with Jonte from the time Stogden went
to work until the ambulance picked up Jonte; (6) fifteen minutes after the initial injury, Appellant called 911 because Jonte was
motionless, had difficulty breathing and his eyes were rolling back in his head; (7) Jonte’s injuries were diagnosed as abusive head
trauma resulting from a severe shaking event; (8) after the severe shaking event Jonte would have been noticeably abnormal
immediately; (9) upon being questioned Appellant was evasive with his answers and his explanation that Jonte fell out of bed was
inconsistent with his injuries; (10) Appellant previously told Stogden that he could not take watching Jonte; and (11) as a result of
the injuries, Jonte is cognitively impaired, nonverbal medically, will always have cerebral palsy and spasticity, and will never be
neurologically normal. (10) (T.T. 60-61, 63, 93, 106, 109-110, 227, 232-233, 237, 240-241, 310, 605).
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This evidence was sufficient to sustain the conviction of Aggravated Assault. See Commonwealth v. Smith, 956 A.2d 1029, 1037
(Pa. Super. 2008) (evidence sufficient to sustain conviction for aggravated assault where evidence indicated that infant suffered a
severe brain injury as a result of being severely shaken, and violently shaking a child is sufficient to establish recklessness beyond
a reasonable doubt); Commonwealth v. Watson, 627 A.2d 785, 787 (Pa. Super. 1993) (evidence sufficient to sustain aggravated
assault conviction where evidence indicated that burn marks were consistent with hand being forcibly held in hot bowl of soup,
inconsistent with an accidental burn, and three-year-old victim stated that his father caused the burns on his hand).

III.
Appellant alleges in his third claim that the Trial Court abused its discretion in denying the motion for new trial based on the

argument that the verdict was contrary to the weight of the evidence.

The Pennsylvania Supreme Court has stated the standard of review for challenges to the weight of the evidence as follows:

It is well settled that the jury is free to believe all, part, or none of the evidence and to determine the credibility of the
witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict is so
contrary to the evidence it shocks one’s sense of justice. In determining whether this standard has been met, appellate
review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted where the
facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011) (citations and quotations omitted).
This claim is characterized by a sweeping approach which prevents the Trial Court from addressing it. See Commonwealth v.

Seibert, 799 A.2d 54, 62 (Pa. Super. 2002) (defendant’s weight of the evidence claims waived where he merely asserted in his
1925(b) statement that the jury’s verdict was against the weight of the credible evidence as to all of the charges).

Appellant’s claim is waived.5

IV.
Appellant alleges in his fourth claim that the Trial Court erred in denying the motion for mistrial based on the argument that

Appellant became incompetent at trial and could not assist in his defense. This claim is without merit.
It is within the sound discretion of the trial court whether to grant a motion for a mistrial, and the trial court will not be reversed

absent an abuse of discretion. As an extreme remedy, a mistrial “must be granted only when an incident is of such a nature that
its unavoidable effect is to deprive defendant of a fair trial.” Commonwealth v. Szakal, 50 A.3d 210, 218 (Pa. Super. 2012). Appellant
specifically claims that a mistrial should have been granted based on the argument that Appellant became incompetent during trial
due to his physical illness.

It is within the sound discretion of the trial court to determine a defendant’s competency to stand trial. Commonwealth v.
Knight, 419 A.2d 492, 497 (Pa. Super. 1980). In making this determination, the trial court must base its decision on a careful
and complete inquiry of the evidence. Knight, 419 A.2d at 497. In reviewing a competency determination, the standard has
been stated thusly:

A defendant is presumed competent to stand trial. Thus, the burden is on the defendant to prove, by a preponderance of
the evidence, that he was incompetent to stand trial. In order to prove that he was incompetent, the defendant must estab-
lish that he was either unable to understand the nature of the proceedings against him or unable to participate in his own
defense. Stated otherwise, the relevant question in a competency determination is whether the defendant has sufficient
ability at the pertinent time to consult with counsel with a reasonable degree of rational understanding, and to have a
rational as well as a factual understanding of the proceedings. We extend great deference to the trial judge’s determina-
tion as to competency because he or she had the opportunity to observe directly a defendant’s behavior.

Commonwealth v. Flor, 998 A.2d 606, 617-618 (Pa. 2010).
Appellant, who suffers from Crohn’s Disease, had a flare-up during trial on January 18, at which point the Trial Court recessed

for the day. The Trial Court granted Appellant a recess until January 23, 2012, during which time Appellant sought medical treat-
ment at UPMC Mercy Hospital. Following release from the hospital, Appellant returned to court. Due to Appellant’s medications
and pain, trial counsel moved for a mistrial. After considering all of the evidence available, observing Appellant, and conducting
a colloquy with Appellant, the Trial Court denied the motion for mistrial. (T.T. 279-291). Specifically, the Trial Court stated that
Appellant “seems coherent and cooperative and he understands what’s going on. So if you want, if you have medical testimony that
can convince me otherwise, I’ll listen to that, but right now we’re going to proceed.” (T.T. 289-291). Subsequent to this ruling, the
Trial Court further noted that Appellant appeared to be actively engaged in conversation with his attorney, and “that he’s been very
alert and very attentive to the testimony. He’s been writing at times vigorously, if not feverishly, passing the notes to [and talking
with counsel] during the course of this trial.” (T.T. 375, 520). The Trial Court properly found Appellant competent, and thus did not
abuse its discretion in denying Appellant’s motion for mistrial. See Commonwealth v. Hazur, 539 A.2d 451, 453 (Pa. Super. 1988)
(if a defendant understands that he is accused of an offense and can cooperate with counsel in making a rational defense, then the
defendant is competent).

Appellant’s claim is without merit.

V.
Appellant alleges in his fifth claim that the Trial Court erred in permitting Dr. Squires, who testified as an expert witness for

the Commonwealth, to state an unequivocal conclusion as to the cause and nature of the injuries suffered by the victim. This claim
is without merit.

Expert witnesses are permitted to testify to an opinion as to an ultimate issue in the case in order to aid the jury so long as the
admission of such evidence would not cause confusion or prejudice. Commonwealth v. Brown, 596 A.2d 840, 842 (Pa. Super. 1991).
As with all testimony, expert opinions are still subject to credibility determinations by the jury. Brown, 596 A.2d at 842-843. 

Here, Dr. Squires was permitted to testify as an expert in physical child abuse. Dr. Squires personally examined Jonte, inter-
viewed his mother, and considered all medical data collected in connection with Jonte’s admission to the hospital on January 6,
2011 prior to rendering an opinion as to his diagnosis. Based on a review of all of this information, Dr. Squires testified to a
reasonable degree of medical certainty that Jonte’s head injuries were caused by abusive head trauma of children, more commonly
referred to as shaken baby syndrome. The Trial Court properly admitted the testimony of Dr. Squires regarding Jonte’s diagnosis.
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See Commonwealth v. Rodgers, 528 A.2d 610, 614-616 (Pa. Super. 1987) (expert testimony that victim suffered battered child
syndrome properly admitted to refute defense that victim injured herself accidentally, and such admission did not usurp the role
of the jury as such testimony went to the cause of the injuries and not the culpability of the defendant).

Appellant’s claim is without merit.

VI.
Appellant alleges in his sixth claim that the Trial Court erred in allowing Dr. Squires to testify as to the basis of a report based

on the argument that the original report was not provided to Appellant. Appellant’s trial counsel initially objected, claiming that
they did not receive the correct medical report. (T.T. 233). However, it was clarified at sidebar and during cross examination that
all parties had the same, single and only report prepared by Dr. Squires. (T.T. 233-236, 242-245). This claim is without merit.
Commonwealth v. Causey, 833 A.2d 165, 171 (Pa. Super. 2003) (no discovery violation where materials requested provided to defen-
dant at trial).

VII.
Appellant alleges in his final claim that the Commonwealth violated due process and their duty under Brady v. Maryland6 based

on the argument that Dr. Squires testified to something different than what was in her report.7 To succeed on a claim that the
Commonwealth violated the dictates of Brady v. Maryland, the defendant bears the burden of proving that:

(1) the prosecutor has suppressed evidence; (2) the evidence, whether exculpatory or impeaching, is helpful to the defen-
dant, and (3) the suppression prejudiced the defendant. Prejudice is demonstrated where the evidence suppressed is
material to guilt or innocence.

Commonwealth v. Koehler, 36 A.3d 121, 133 (citations and quotations omitted). The record clearly establishes that Appellant and
his counsel received the same medical report authored by Dr. Squires as the Commonwealth did. (T.T. 236, 242-245). As such, there
was no Brady violation as the allegedly suppressed evidence was in fact provided to and used by Appellant at trial, and Dr. Squires
testified consistent with her report. (T.T. 262-264). Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 6, 2013

1 18 Pa. C.S. § 2702(a)(1).
2 18 Pa. C.S. § 4304.
3 The designation “T.T.” followed by numerals refers to Trial Transcript, January 17-26, 2012.
4 At the time of trial Jonte could say two words at most.
5 Appellant directs the Trial Court to his post sentence motion, presumably to provide the reason that he believes the verdict was
contrary to the weight of the evidence. However, Appellant’s post sentence motion was equally vague and failed to state why the
verdict was against the weight of the evidence. Motion for Post Trial Relief, May 4, 2012 (“Whether the Trial Court abused its
discretion by upholding a verdict that was clearly contrary to the weight of the evidence which is to be required for the
Commonwealth to maintain its burden of proof of beyond a reasonable doubt”). Even if the Superior Court was to address
Appellant’s claim, it is clear that the verdict was not against the weight of the evidence, and Appellant’s claim is without merit. See
Commonwealth v. Bruce, 916 A.2d 657, 666 (Pa. Super. 2007) (verdict of guilt for aggravated assault not against the weight of the
evidence where the jury could conclude from the available evidence that defendant struck victim forcefully when the victim was
unprepared to defend himself).
6 Brady held that suppression by the Commonwealth of evidence favorable to the defense and material to guilt or punishment
violates due process, regardless of whether the Commonwealth acted in good faith. Brady v. Maryland, 373 U.S. 83 (1963).
7 Appellant refers the Trial Court to a letter to counsel, dated October 7, 2013, for support of this claim in his Concise Statement.
However, this letter has not been made part of the record and thus is not available for the Trial Court to review. Additionally,
Appellant has failed to make the medical report authored by Dr. Squires part of the record for appeal, and thus the Trial Court’s
review of this claim is limited to what it can glean from the trial transcript as it pertains to the contents of the disputed report.
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Commonwealth of Pennsylvania v.
Thomas Chuvala

Criminal Appeal—Waiver—Vague Issues on Appeal

No. CC 2012-001522. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—November 21, 2013.

OPINION
This is a direct appeal wherein the defendant, Thomas Chuvala, appeals from the judgment of sentence of August 16, 2013. After

a non-jury trial, the defendant was convicted of two counts of Simple Assault and sentenced to an aggregate term of imprisonment
of not less than nine nor more than 18 months. This timely appeal followed. On appeal, the defendant raises a number of very
general issues which this Court will address in turn.

Pennsylvania courts have explained that “a Concise Statement which is too vague to allow the court to identify the issues raised
on appeal is the functional equivalent of no Concise Statement at all.” Commonwealth v. Dowling, 778 A.2d 683 686 (Pa. Super.
2001); see also Commonwealth v. Seibert, 799 A.2d 54 (Pa. Super. 2002). In such circumstances, the vague issues raised on appeal
are deemed waived. Lineberger v. Wyeth, 894 A.2d 141, 148 (Pa. Super. 2006). As set forth in Commonwealth v. Reeves, 907 A.2d 1,
2-3 (Pa. Super. 2006):

There is a common sense obligation to give the trial court notice as to what the trial court should address in its Rule
1925(a) opinion. While there is a middle ground that counsel must travel to avoid having a Rule 1925(b) statement so
vague that the trial judge cannot ascertain what issues should be discussed in the Rule 1925(a) opinion or so verbose and
lengthy that it frustrates the ability of the trial judge to hone in on the issues actually being presented to the appellate
court, see Kanter v. Epstein, 2004 PA Super 470, 866 A.2d 394 (Pa. Super. 2004), that is not an onerous burden to place on
counsel. It only requires using a little common sense.

Germane to this case, general claims of insufficiency of evidence or weight of evidence that do not articulate the specific
elements that an appellant deems weren’t established at trial are too vague and result in a waiver of the issues raised on appeal.
See Commonwealth v. Williams, 959 A.2d 1252, 1257-1258; (Pa. Super. 2008). In Williams, the Superior Court was evaluating a
1925(b) statement that posed the following question:

Was there not insufficient evidence to sustain the charges of Murder, Robbery, VUFA no license, and VUFA on the streets.
[sic] Thus, denying petitioner due process of law?

The Superior Court held that this statement was too vague and, therefore, the issue of sufficiency was waived on appeal:

Similarly, Appellant herein failed to articulate the specific elements of any crime which he deems the evidence presented
at trial failed to sufficiently establish. Though the Commonwealth did not object to Appellant’s defective 1925(b) state-
ment on this issue, the trial court indicated in its Opinion that Appellant’s failure to list any reasons he believes that the
evidence was insufficient to sustain the charges created a situation in which this is issue is too ambiguous to be effectively
reviewed by the trial court and should be dismissed. Trial Court Opinion, filed June 26, 2007, at 7. As such, in light of
Flores, supra, we find Appellant has waived this issue.

Williams, 959 A.2d at 1257-1258; see also Commonwealth v. Flores, 921 A.2d 517, 522-523 (Pa. Super. 2007)( a 1925(b) statement
stating that “[t]he evidence presented was insufficient to prove beyond a reasonable doubt that the appellant committed the above-
captioned offenses” and that “the testimony of Sondra Coble, Julienne Briggs, and Atlas Simpson was insufficient to prove beyond
a reasonable doubt that the appellant committed the above-captioned offenses” did not properly preserve a sufficiency of the
evidence claim for appellate review.); Reeves, 907 A.2d at 3 (a Rule 1925(b) statement that stated, “[t]he evidence was insufficient
to support the verdict on the charge of securing execution of documents by deception” was insufficient and the issue was, there-
fore, waived.); Seibert, 799 A.2d 54 (Appellant’s weight of the evidence issue waived for having filed a vague 1925(b) statement
claiming only that “the verdict of the jury was against the weight of the credible evidence as to all of the charges.”)

In this case, the defendant’s 1925(b) statement falls woefully short of what is required in such a statement. Defendant’s first
claim of error alleges that the defendant was deprived of his rights to confrontation under Article I, Section 9 of the Pennsylvania
Constitution and the Sixth Amendment Constitution, his right to compulsory process under Article I, Section 9 of the Pennsylvania
Constitution and the Sixth Amendment Constitution, and his right to a meaningful opportunity to present a complete defense under
Article I, Section 9 of the Pennsylvania Constitution and the Due Process Clause of the Fourteenth Amendment to the United States
Constitution. According to the defendant, “objections to numerous material and relevant lines of questioning and objections to
offers of evidence favorable to the Defendant were sustained. In some instances, material and relevant lines of questioning were
disallowed sua sponte by the Court and offers of evidence favorable to the Defendant were rejected sua sponte by the court. The
trial focused less on the pursuit of truth and on diplomatic concerns.”

This claim is far too general for review as it is not the obligation of this Court, nor of any reviewing court, to scour the trial court
record to determine which rulings offend a defendant. This claim does not provide any notice at to a specific claim of error. There
is simply no factual allegation which permits this Court to identify the precise constitutional and/or evidentiary issues raised on
appeal and any such issues should be deemed waived.

Defendant next two claims are “[t]he specific elements of one or more violations of 18 Pa.C.S. §2701 Simple Assault were not
articulated in the Court’s findings of fact” and “[t]he verdict was not supported by the evidence.” These general claims of insuffi-
ciency of evidence do not articulate the specific elements that the defendant deems weren’t established at trial and are too vague.
They, therefore, result in a waiver of the issues raised on appeal. See Williams, 959 A.2d at 1257-1258.

Defendant’s next claims that “[j]udicial notice was taken impermissibly. Judicial notice was taken of mistaken facts and
conclusions.” Again, this allegation does not articulate which facts were impermissibly admitted by judicial notice nor does it
explain which facts and conclusions the defendant claims were mistaken. This court is not required to peruse the record and spec-
ulate as to the precise error claimed by the defendant. This issue is waived.

Defendant next claims that “[i]mpermissible factors were considered in sentencing. Mistaken facts and conclusions were
considered in sentencing.” In what appears to be a pattern, this allegation does not articulate which facts were impermissibly
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considered at sentencing nor does it explain which facts and conclusions the defendant claims were mistaken and considered at
sentencing. This Court cannot address any sentencing issues without knowing what specific facts or conclusions the defendant
challenges. This issue is waived.

Finally, the defendant baldly asserts that the “[d]efendant was deprived of his protections under the [sic] Article I, Section 10
of the Pennsylvania Constitution and the Double Jeopardy clause of the Fifth Amendment to the United States Constitution.” This
allegation is the epitome of a vague, bald assertion that provides absolutely no notice of what the defendant intends to present on
appeal. This claim is, therefore, also waived.

Because the defendant has only provided “a Concise Statement which is too vague to allow the court to identify the issues raised
on appeal” his statement “is the functional equivalent of no Concise Statement at all.” Commonwealth v. Dowling, 778 A.2d 683 686
(Pa. Super. 2001); see also Commonwealth v. Seibert, 799 A.2d 54 (Pa. Super. 2002). Accordingly every issue raised on appeal should
be deemed waived. Lineberger v. Wyeth, 894 A.2d 141, 148 (Pa. Super. 2006).

BY THE COURT:
/s/Mariani, J.

Date: November 21, 2013

Commonwealth of Pennsylvania v.
Thomas Paul McPherson

Criminal Appeal—Sufficiency—Intent—Terroristic Threats—Not Protected Speech—
Probation Condition to Stay Out of Municipality

No. CC 201211475. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 11, 2013.

OPINION
This is a direct appeal wherein the defendant, Thomas Paul McPherson, appeals from the judgment of sentence of August 6,

2013. After a non-jury trial, the defendant was convicted of one count of terroristic threats, two counts of harassment and one count
of possession of marijuana. Relative to the terroristic threats conviction, this Court sentenced the defendant to a term of probation
of two years and no further penalty at the remaining counts. Defendant filed a timely Notice of Appeal.

On appeal, the defendant claims that the evidence was insufficient to convict him of terroristic threats because the evidence did
not demonstrate that the defendant intended to terrorize the victim in this case. Similarly, defendant claims that the evidence was
insufficient to prove that the victim was actually terrorized. Additionally, the defendant claims that evidence was insufficient to
convict of terroristic threats and harassment because the language used by the defendant was protected speech under the First
Amendment to the United States Constitution. Defendant also claims that this Court erred by admitting recorded voice mail
messages left on the voice mail of the mayor and police chief of Millvale, Pennsylvania. Defendant finally claims that this Court
erred by ordering, as a condition of defendant’s probation, that he be barred from entering the town of Millvale, Pennsylvania.

For purposes of this appeal, the credible facts presented at trial demonstrated that the defendant was a resident of Millvale,
Pennsylvania. For some reason, he developed a strong dislike for the local mayor and the police department of that town. The
defendant and his family had numerous interactions with the Millvale Police over a period of time. Between 2010 and 2012, the
defendant sent emails to a neighboring police chief and left voice mails for the mayor and police chief of Millvale voicing his
extreme displeasure with events occurring in Millvale. The voice messages were vile, profane and threatening. At trial, the
government admitted the emails and recorded voice mails, including Commonwealth Exhibits 4 and 5, which were recordings of
voice mails left for Millvale Mayor Vincent Cinski and Police Chief Derek Miller. After listening to the voice mails, this Court
convicted the defendant as set forth above.

Defendant first claims that the evidence was insufficient to convict him of terroristic threats because the Commonwealth did
not prove that the statements attributed to the defendant were intended to terrorize nor actually did terrorize the victim, Police
Chief Miller. The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving
every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995). 

The Pennsylvania Crimes Code defines Terroristic Threats as follows: 

§ 2706. Terroristic Threats

(a) Offense defined.—A person commits the crime of terroristic threats if the person communicates, either directly or
indirectly, a threat to:
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(1) commit any crime of violence with intent to terrorize another.

In Commonwealth v. Sinnott, 976 A.2d 1184, 1188 (Pa.Super. 2009), the Superior Court explained:

Based on this definition, “the Commonwealth must prove that 1) the defendant made a threat to commit a crime of
violence, and 2) the threat was communicated with the intent to terrorize another or with reckless disregard for the risk
of causing terror.” Commonwealth v. Tizer, 454 Pa. Super. 1, 684 A.2d 597, 600 (Pa. Super. 1996). The harm sought to be
avoided is the psychological distress that follows an invasion of the victim’s sense of personal security. See id.
Consequently, “[n]either the [defendant’s] ability to carry out the threat nor [the victim’s belief] that it will be carried out
is an essential element of the crime.” Id.; see also Commonwealth v. Hudgens, 400 Pa. Super. 79, 582 A.2d 1352, 1358 (Pa.
Super. 1990). Similarly, [i]t is unnecessary for an individual to specifically articulate the crime of violence which he or she
intends to commit where the type of crime may be inferred from the nature of the statement and the context and circum-
stances surrounding the utterance of the statement.” Id. Thus, “[a] direct communication between the defendant and the
victim is not required to establish the crime[.]” In re L.A., 2004 PA Super 237, 853 A.2d 388, 392 (Pa. Super. 2004).

The evidence presented by the Commonwealth established that all voice mails left on Chief Miller’s voice mail were profane
and vile and, perhaps, obscene. The voice mails were racist and vulgar. While not all of the voice mails were threatening, there
were at least two specific voice mails that this Court deems to have intended to terrorize Chief Miller. At the very least, the
comments were made with reckless disregard of the risk that they would cause terror to Chief Miller. Specifically, in one of the
voice mails, the defendant specifically stated on Chief Miller’s voice mail that

But I just you know, got gangs running around your house, I don’t know who this or this town, I don’t know who this fuckin
Hyatt guy is but uhh gee it sure is gonna be fun. Ohh, and by the way, when you come to arrest me, they’ll be going to
your fuckin house. Ok, so uh you know, I just want to let you know that, that just send me my fuckin charges in the mail.

This Court believes that these statements were intended to relay a message to Chief Miller that the defendant was advising
Chief Miller that when the police come to arrest him he would send people to Chief Miller’s house to harm Chief Miller’s family.
The defendant further stated that he “can’t wait till till we’re fucking shooting at each other dude. Isn’t it going to be a good time?
Bye.” In this Court’s view, these statements were direct threats to Chief Miller. At the very least, the statements were indirect
threats to commit a crime of violence with the intent to terrorize Chief Miller. 

Defendant next claims that the statements he made on the voice mails were constitutionally protected speech under the First
Amendment. There is no question that certain inflammatory speech can be protected under the First Amendment. There are
limitations to such protected speech. As set forth in J.S. v. Bethlehem Area School District, 807 A.2d 847, 854-858 (Pa. 2002):

However, while the freedom of speech is rightfully cherished, it is also clear that this right of free speech “is not
absolute at all times and under all circumstances.” Chaplinsky v. New Hampshire, 315 U.S. 568, 571, 86 L. Ed. 1031,
62 S. Ct. 766 (1942). For example, certain types of speech can be regulated if they are likely to inflict unacceptable
harm. These narrow categories of unprotected speech include “fighting words,” Chaplinsky, 315 U.S. 568, 86 L. Ed.
1031, 62 S. Ct. 766 (1942); speech that incites others to imminent lawless action, Brandenburg v. Ohio, 395 U.S. 444,
23 L. Ed. 2d 430, 89 S. Ct. 1827, 48 Ohio Op. 2d 320 (1969); obscenity, Miller v. California, 413 U.S. 15, 37 L. Ed. 2d 419,
93 S. Ct. 2607 (1973); certain types of defamatory speech, New York Times v. Sullivan, 376 U.S. 254, 11 L. Ed. 2d 686,
84 S. Ct. 710 (1964); and “true threats.” Watts v. United States, 394 U.S. 705, 22 L. Ed. 2d 664, 89 S. Ct. 1399 (1969).
Thus, certain classes of speech may be regulated, or even punished, by government and such action will not violate
the Constitution.

*        *        *

A “true threat” is a certain class of speech that the United States Supreme Court has determined is beyond the
protective ambit of the First Amendment. Watts v. United States, 394 U.S. 705, 22 L. Ed. 2d 664, 89 S. Ct. 1399 (1969).
A true threat may be criminally punished and the majority of case law that considers whether certain speech consti-
tutes a true threat arises in the context of a conviction for the violation of a criminal statute that prohibits such threats.
See, e.g., Watts, (reviewing conviction under 18 U.S.C. § 871(a)(prohibition on threat against President of United
States)); United States v. Himelwright, 42 F.3d 777 (3d Cir. 1994)(reviewing conviction under 18 U.S.C. § 875(c)
(prohibition on the interstate transmission of a threat to injure another person)).

*        *        *

Factors to be considered included how the recipient and other listeners reacted to the alleged threat; whether the
threat was conditional; whether it was communicated directly to its victim; whether the makers of the threat had made
similar statements to the victim on other occasions; and whether the victim had reason to believe that the maker of
the threat had a propensity to engage in violence. Id. Rejecting the argument that this was an extreme level of “trash
talking,” and applying the test to the student’s statements, the Wisconsin court found that the statements constituted
a true threat. Id. at 721.

We believe that the standards and considerations set forth in these decisions are consistent with Watts, and serve
as valuable guideposts in discerning whether certain speech falls within the narrow definition of a “true threat,” that
is, if the communication is a serious expression of intent to inflict harm. Thus, we will consider the statements, the
context in which they were made, the reaction of listeners and others as well as the nature of the comments in deter-
mining whether the communications at issue constitute a true threat.

There is no question that threatening the lives of public officials is not constitutionally protected speech. Commonwealth v. Fenton,
750 A.2d 863, 868 (Pa.Super. 2000).

This Court does not believe that the statements made by the defendant were protected by the First Amendment. As set forth
above, the statements were threats to harm Chief Miller and his family. The defendant voiced his intent to shoot at Chief Miller
and to send somebody to his house to harm his family. This Court cannot countenance any notion that these sorts of statements
have constitutional protection. The statements weren’t conditional. They served no legitimate purpose. They were designed to
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terrorize a law enforcement official. Accordingly, this claim fails.
Defendant next claims that this Court erred in admitting evidence of the voice mail recordings that the defendant left for Mayor

Cinski and Chief Miller. “The admissibility of evidence is solely within the discretion of the trial court and will be reversed only if
the trial court has abused its discretion.” Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573
Pa. 663, 573 Pa. 663, 820 A.2d 703 (2003). As a result, rulings regarding the admissibility of evidence will not be disturbed for an
abuse of discretion “unless that ruling reflects ‘manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of
support as to be clearly erroneous.’” Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006). “Tape recordings are admis-
sible when they are properly identified as a reproduction of what has been said and the voices are properly identified.”
Commonwealth v. Taraschi, 475 A.2d 744, 753 (Pa.Super. 1984); Commonwealth v. Starks, , 450 A.2d 1363 (Pa.Super. 1982).

Defendant’s claim that the voice mail recordings were admitted without proper foundation is baseless. Both Mayor Cinski and
Chief Miller identified the voice mail recordings as being the original messages left on their answering machines. Additionally,
both men were familiar with the defendant’s voice and identified the voice as the defendant’s. The voice mail recordings were
properly authenticated.

Defendant’s final claim is that this Court erroneously barred defendant from Millvale, Pennsulvania as a condition of his
probation. In Commonwalth v. Hall, 2013 Pa. LEXIS 2580 (October 30, 2013), the Pennsylvania Supreme Court stated

While sentencing courts have discretion to impose conditions of probation, such conditions must be reasonable and
devised to serve rehabilitative goals, such as recognition of wrongdoing, deterrence of future criminal conduct, and
encouragement of future law-abiding conduct. 42 Pa.C.S. § 9754(c)(13);

Courts have recognized that probation orders are unique and individualized. They are constructed as an alternative to imprison-
ment and are designed to rehabilitate a criminal defendant while still preserving the rights of law-abiding citizens to be secure in
their persons and property. Commonwealth v. Hartman, 908 A.2d 316, 320 (Pa.Super. 2006). When conditions are placed on proba-
tion orders they are formulated to insure or assist a defendant in leading a law-abiding life. Commonwealth v. Koren, 646 A.2d 1205,
1208-1209 (Pa.Super. 1994) (citations omitted). Moreover, as long as conditions placed on probation are reasonable, it is within a trial
court’s discretion to order them. Id.

In this case, as a condition of probation, this Court ordered that the defendant stay out of Millvale, Pennsylvania. This Court
ordered that condition because the defendant had made threats against the police chief of that municipality and he had engaged in
a concrete pattern of harassment of the police chief and the mayor of Millvale. He had also made disparaging comments about
other members of the Millvale Police Department.

The presentence report that was prepared in this case disclosed that the mayor of Millvale was carrying a gun because he was
afraid for himself and his family due to the defendant’s threats. The Court advised the defendant that the Court, in fashioning a
sentence, was trying to balance the defendant’s interest in regaining his freedom with the mayor’s and the community’s interests
in personal security and public safety. This Court addressed the defendant directly about whether he had a need to go to or live in
Millvale. The defendant indicated that he was living in a different municipality, he had no compelling need to be in Millvale and
he could arrange to have a relative retrieve some of his personal property still located there. Although this Court initially ques-
tioned whether a probation condition barring the defendant from entering Millvale was legally acceptable, this Court determined
that, under the unique circumstance of this case, such a condition does pass legal scrutiny.

This Court believes that barring the defendant from Millvale during his probation will help rehabilitate the defendant by keep-
ing him away from the municipality at the root of the offenses of conviction, thereby aiding the defendant in maintaining a law-
abiding life. According to the defendant, such condition is not a great burden on him. Moreover, such condition will also serve to
protect the rights and safety of Mayor Cinski, Chief Miller and their families within Millvale over the course of the next two years.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: December 11, 2013

Commonwealth of Pennsylvania v.
Joseph Sadosky

Criminal Appeal—Sufficiency—Cruelty to Animals—Injured Kitten—No Permanent Injuries

No. CC 201300526. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 12, 2013.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of April 25, 2013. After a non-jury trial, the

defendant was found guilty of one misdemeanor count of Cruelty to Animals and three summary counts of Cruelty to Animals. This
Court sentenced the defendant to a term of two years’ probation. This appeal followed.

The defendant alleges that the evidence was insufficient to prove the misdemeanor charge of Cruelty to Animals because the
injuries suffered by the kitten at issue in this case were temporary and not so permanently debilitating to sustain the crime of
Cruelty to Animals under 18 Pa.C.S. §5511(a)(2.1)(i)(A). The evidence adduced at trial established the following:

Alexandra Duffy and the defendant resided together and they adopted a kitten named “Chloe” in 2012. At the time the kitten
was adopted, the kitten weighed 2.7 pounds. Shortly after the kitten was adopted, the kitten began exhibiting signs of physical
injuries. In October of 2012, the kitten originally exhibited respiratory difficulties and received veterinary treatment. Shortly
thereafter, Ms. Duffy came home from work and observed the kitten lying on the couch, wrapped in a blanket and unresponsive.
Ms. Duffy rushed the kitten to the veterinarian on that date. The kitten spent a few nights at the veterinarian for treatment. Shortly
after this incident, the kitten was taken to the veterinarian because the kitten was limping. The defendant told Ms. Duffy that the
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kitten had caught its leg in a cabinet and suffered some injuries. The kitten remained at the veterinarian for a few days on that
occasion. Shortly after that incident, the kitten was again taken to the veterinarian after Ms. Duffy came home and found the defen-
dant using a blow dryer on the kitten. Ms. Duffy found the kitten to be in a very weakened state and unable to stand. After the final
incident, Ms. Duffy was privately advised by the veterinarian that x-rays had been performed and the kitten had sustained
various injuries. All of these incidents and treatments occurred between October 3, 2012 and October 25, 2012, during a time when
Ms. Duffy was at work and the defendant was home alone with the kitten.

According to the expert testimony in this case, during the course of the kitten’s treatment with the veterinarian, it was discov-
ered that the kitten had suffered numerous injuries. The kitten first presented to the veterinarian’s office suffering from a respi-
ratory ailment that was unrelated to this case. The kitten was later diagnosed with a degloving injury on her tail.1 This injury pro-
gressed to the point where the tip of the kitten’s tail became necrotic, or dead. On another occasion, the kitten suffered right hind
limb lameness. The kitten later suffered from lameness and swelling in her left front paw. The kitten also experienced pain in her
hip and along the tail. At another visit, the kitten was unable to walk. On this occasion, on October 25, 2012, x-rays were performed.
The x-rays disclosed acute (recent) fractures of the kitten’s left femur, acute and chronic (over a longer period) fractures of the
kitten’s ribs, an acute fracture of the kitten’s pelvis and some irregularity in the kitten’s spine. Fractures of the kitten’s phalangis
(fingers) and fractures of the growth plates of two vertebrae were also noted. The kitten also suffered from a pneumothorax (col-
lapsed lung). In the expert opinion of the veterinarian, these injuries could only have been inflicted by a substantial amount of trauma.
Although the defendant originally denied causing these injuries, he eventually did admit to causing them and he provided a state-
ment to the police that he “spanked” the kitten on a number of occasions for disciplinary reasons.2 After he spoke to the police, the
defendant moved from the residence. The kitten’s health drastically improved after the defendant moved from the residence.

Defendant claims that the evidence was insufficient to convict him of the misdemeanor Cruelty to Animals. The standard of
review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] prov-
ing every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003); Commonwealth v. Ratsamy, 594 Pa. 176, 934 A.2d 1233,1236 n.2 (Pa.
2007); Commonwealth v. Thomas, 65 A.3d 939, 943 (Pa. Super. 2013); Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The offense of conviction is set forth in 18 Pa.C.S. §5511(a)(2.1)(i)(A):

(2.1) (i) A person commits a misdemeanor of the first degree if he willfully and maliciously:

(A) Kills, maims, mutilates, tortures or disfigures any dog or cat, whether belonging to himself or otherwise. If
a person kills, maims, mutilates, tortures or disfigures a dog guide for an individual who is blind, a hearing dog for an
individual who is deaf or audibly impaired or a service dog for an individual who is physically limited, whether belong-
ing to the individual or otherwise, that person, in addition to any other applicable penalty, shall be required to make repa-
rations for veterinary costs in treating the dog and, if necessary, the cost of obtaining and training a replacement dog.

The defendant asserts that the evidence was insufficient to convict because the kitten’s injuries were temporary and not
permanently debilitating. This claim is meritless. The basis for the conviction was specifically set forth by this Court in rendering
its verdict,

It is very difficult for this Court to conclude anything other than the defendant struck this kitten with force, and
that he struck this 2.8 pound or less kitten with such force as to cause multiple fractures of multiple bones, and that
he did so apparently over the course of a week or so, or during different times of the week according to the doctor’s
testimony since he diagnosed both acute and chronic bone fractures.

The Court therefore finds the defendant acted willfully and maliciously in maiming, mutilating and/or disfiguring
Chloe, and the Court finds the defendant guilty of a misdemeanor of the first degree. I don’t think the defendant killed
the cat. It’s still alive. I don’t think the defendant necessarily tortured the cat, which is a very specific allegation in
the Court’s view, but having multiple broken ribs is a disfigurement at a minimum. The cat was unable to walk prop-
erly for a period of time. That’s maiming in the Court’s view. We can argue how close mutilating is to maiming or
disfiguring. The defendant’s initial reaction was to lie, but he eventually admitted he lied. The fact that the defendant
was remorseful at the end of this doesn’t change the clear evidence that there was significant force applied to a help-
less kitten less than three pounds in weight over a substantial period of time.

It is clear from this statement that this Court believed that the defendant’s actions caused injuries which maimed, disfigured and quite
possibly mutilated the kitten. There is no requirement that an animal be permanently injured to support a conviction under the section
of the Cruelty to Animals statute of which the defendant was convicted. Accordingly, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: December 12, 2013
1 According to the expert, this type of injury means the skin was peeling off the tail.
2 In this appeal, the defendant does not dispute that he caused the kitten’s injuries.
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Commonwealth of Pennsylvania v.
Kisha Taylor-Dorsett

Criminal Appeal—DUI—Sufficiency—Credibility Determination

No. CC 2011-13085. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—December 6, 2013.

OPINION
This is a direct appeal following a non-jury trial before this court on January 29, 2013. The Defendant was charged with Driving

Under the Influence of Alcohol or Controlled Substance (Impaired Ability; first offense) (75 Pa. C.S.A §3802(d)(2)), Driving Under
the Influence of Alcohol or Controlled Substance (Combination Drugs/Alcohol; first offense) (75 Pa. C.S.A. §3802(d)(3)), Driving
Under the Influence of Alcohol or Controlled Substance (Refusal; first offense) (75 Pa. C.S.A. §3802(a)(1)), Driving Under the
Influence of Alcohol or Controlled Substance (General Impairment; first offense) (75 Pa. C.S.A. 3802(a)(1), and two (2) summary
traffic offenses. This court found the Defendant not guilty of the DUI offenses charged under 75 Pa. C.S.A §3802(d)(2) and 75 Pa.
C.S.A. §3802(d)(3), but guilty of the DUI offenses charged under 75 Pa. C.S.A. §3802(a)(1), refusal and general impairment.
Sentencing was deferred for ninety (90) days. On April 23, 2013, this court sentenced the Defendant to four (4) days confinement
at Allegheny County’s DUI Alternative to Jail program, a six (6) month period of probation, as well as all fines, court costs and
DUI sentencing requirements.

The Defendant presented one issue in her Statement of Matters Raised on Appeal. However, it appears that this single issue
contained in paragraph 7 of the Statement of Matters is actually multiple complaints of error. In order to thoroughly address the
Defendant’s complaints, this court considers that paragraph 7 contains the following statements of error: (1) there was insufficient
evidence to convict the Defendant of DUI, (2) the court improperly weighed the credibility of the witnesses, and (3) the Defendant
should not have been found to be unable to drive safely based on the arresting officer’s limited observations of driving violations.
This court will address all three (3) issues following a review of the facts of the case.

On July 20, 2011 at approximately 2:30 a.m., Officer William Meisel of the Brentwood Borough Police Department was heading
north in a marked patrol car on Route 51/Saw Mill Run Boulevard, when he observed the Defendant driving a white SUV and trav-
eling south on Route 51. (T.R. 4-6). As Officer Meisel observed the Defendant’s vehicle, he saw the Defendant operate her vehicle
so that it was straddling the yellow markers that divide the passing lane from the center turning lane. Officer Meisel promptly
turned his patrol car around so as to proceed south in order to follow the Defendant’s vehicle (T.R. 6). As he was approaching the
Defendant’s car, he saw the vehicle cross over between the passing lane and center turning lane on two (2) more occasions. Further,
he noted that the vehicle drifted three-quarters (¾) of the way into the turning lane before jerking abruptly back into the original
lane of travel. (T.R. 7).

Officer Meisel turned on his lights and siren to initiate a traffic stop. He expected that the vehicle would pull to the right lane
to stop. However, instead of pulling over to the right side of the road, the Defendant pulled into the center turning lane, stopping
her vehicle in the middle of the highway. (T.R. 7-8, 16-17). The Defendant’s car was impeding the flow of traffic as she was stopped
in the turn lane, and Officer Meisel pulled behind her, walked up to her vehicle, obtained the Defendant’s license and registration,
and told her to pull into the parking lot on the right side of the highway. (T.R. 8).

When Officer Meisel approached the Defendant’s vehicle in the parking lot and as he was speaking with her, he noted that the
Defendant had glassy and bloodshot eyes, heard the Defendant slurring her speech, and smelled odors of alcoholic beverages and
marijuana coming out of the car. (T.R. 9, 18). After making these observations, Officer Meisel asked the Defendant to step out of
her vehicle. (T.R. 9, 18). As the Defendant exited her vehicle, Officer Meisel noted that she was unsteady on her feet. (T.R. 9). Based
on his observations, Officer Meisel decided to proceed with Field Sobriety Tests. (FSTs). The FSTs were conducted in the parking
lot, which was a flat, asphalt surface. Additionally, the weather conditions that night were dry and clear, (T.R. 9), and the Defendant
was wearing flat, low-heeled sandals. (T.R. 11).

Prior to conducting the FSTs, Officer Meisel asked the Defendant whether she had any conditions that would impede her ability
to perform these tests. (T.R. 11). He noted on his report that the Defendant indicated that she was able to perform the tests and
that she was able to read, write and understand the English language. (T.R. 11). Officer Meisel placed a question mark next to the
question about whether the Defendant was taking medication. Officer Meisel could not remember whether the Defendant even
answered the question or whether she provided a “wishy-washy” answer. (T.R. 11).

Officer Meisel, who was trained to administer FSTs, conducted four (4) tests: (1) the HGN test, (2) the one-legged stand, (3) a
counting backwards memory test, and (4) the walk and turn. (T.R. 10). While the Defendant was performing the one-legged stand
test, she was unable to perform two (2) out of the four (4) instructions given by Officer Meisel, i.e., she used her arms for balance
and stopped counting before she was instructed to do so. (T.R. 13). Officer Meisel observed that the Defendant’s ability to follow
and comprehend instructions was impaired. (T.R. 13). During the counting backwards test, Officer Meisel instructed the Defendant
to count backwards from 103 and stop at 70. (T.R. 13). The Defendant was unable to perform this test as instructed, counting the
numbers in the following sequence; 103, 98, 95, 96, 91, 89, 85, 86, 85, 78, 71. Based on the Defendant’s performance on this test,
Officer Meisel concluded that the Defendant’s ability to follow instructions, calculate numbers and count sequentially was
impaired. (T.R. 13-14). The final FST given by Officer Meisel was the walk and turn test. The Defendant also was unable to
successfully complete this test, beginning the test while Officer Meisel was still explaining it and improperly turning and stopping.
(T.R. 12). At that time, the Defendant became argumentative and never completed the test. (T.R. 12).

During the course of contact with Officer Meisel, the Defendant admitted that she had smoked a controlled substance earlier
in the day. It was the Defendant’s belief that the controlled substance was no longer in her system at the time of the police stop.
(T.R. 14). Observations of the vehicle also revealed a strong odor of alcohol in the vehicle itself, as well as a sloshing liquid in the
driver’s side compartment believed to be an alcoholic beverage. (T.R. 14-15).

Based on Officer Meisel’s training and experience, and after his observations of the Defendant’s driving, demeanor and
performance on her FSTs, he believed that the Defendant was driving under the influence of alcohol or a controlled substance to
a degree that would render her incapable of safe driving. (T.R. 15). Officer Meisel placed the Defendant under arrest. After she
had been placed in handcuffs and was seated in the back of the patrol car, the Defendant stated that she believed that some of her
failures on the FSTs may have resulted from her multiple sclerosis diagnosis. (T.R. 16). Officer Meisel transported the Defendant
to Jefferson Regional Hospital for a blood draw, where the Defendant refused to consent to the blood draw. (T.R. 16).
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On appeal, the Defendant argues that there was insufficient evidence to prove that the Defendant was driving under the influ-
ence. The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
evidence, the appellate court must determine whether the evidence admitted at trial, and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008).

An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The weight of the
evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and to determine the credibility
of the witnesses. When evidence conflicts, it is the sole province of the fact finder to determine credibility and to believe all, part
or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appellate court cannot substitute its judgment for
that of the finder of fact and may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is
so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances. Com. v.
Perez, 931 A.2d 703 (Pa. Super. 2007).

It must also be pointed out that an appellate court’s standard of review of a non-jury trial is to determine whether the findings
of the trial court are supported by competent evidence and whether the trial court committed error in the application of law. Com.
v. Decker, 698 A.2d 99, 100 (Pa. Super. 1997).

The Defendant claims that the evidence presented at trial was insufficient to sustain her conviction for DUI. In support of this
position, she asserts that her performance, or lack thereof, on the FSTs was a result of her diagnosis of multiple sclerosis, as well
as time of her traffic stop (2:30 a.m.). It must first be noted that, when given the opportunity to advise Officer Meisel of any phys-
ical condition that might affect her performance on FSTs, the Defendant failed to mention her MS diagnosis. (T.R. 11, 16, 28).
Multiple Sclerosis is a chronic disease of the central nervous system, which manifests in symptoms such as muscular weakness,
numbness, visual disturbances and other physical manifestations. Taber’s Medical Encyclopedia, 19th edition.

Defendant’s failures on the FSTs were much less physical inabilities than they were mental lapses, indicating an inability to
process information. For instance, on the last FST, the walk and turn, the Defendant began the test while Officer Meisel was still
explaining the test to her, and she turned improperly and stopped without completing the test. (T.R. 12). During the backwards
counting test, she was unable to count backwards from 103 to 70, skipping many numbers and placing the numbers in the wrong
order. (T.R. 13). During the standing leg test, she was instructed to count until the officer advised her to put her foot down. The
Defendant made a “couple” of counts and then stopped, well before being instructed to do so. (T.R. 13). These failures on the FSTs
were not a result of physical symptoms of MS, but rather manifested the Defendant’s inability to mentally process, comprehend
and follow instructions, as well as her inability to use basic sequential ordering. Her failures on the FSTs are much more consis-
tent with impairment due to alcoholic beverage consumption and/or use of a controlled substance than they are with the symptoms
of MS.

As to her issues relating to the time of day, the Defendant never once complained or even mentioned to the officer that she was
tired, exhausted or too sleepy to perform the tests. Certainly, given that she felt capable of driving a very large vehicle (an Escalade)
at the time, she must not have considered the time of day to be a detriment to her ability to control her physical movements.

The Defendant also suggests that there were “several inconsistencies” between the testimony of Officer Meisel and the
Defendant and that the court committed error in believing the officer. The characterization of “several inconsistencies” is a
complete understatement of the differences between the testimony of the officer and the testimony of the Defendant. The
Defendant’s version of events was the complete opposite of Officer Meisel’s version of events. During the Defendant’s testimony,
she indicated that she was leaving a red light when the officer stopped her. (T.R. 25). She indicated that she pulled over, denying
that she stopped in the center turning lane. (T.R. 25). The Defendant denied ever having been in the center turning lane that night.
(T.R. 27). She testified that the officer immediately called for a tow truck when she got out of the car and before she performed
FSTs. (T.R. 25). She denied ever telling the officer that she had smoked marijuana that day. (T.R. 26). The Defendant further denied
that the officer ever asked her if she had a condition that would affect her performance of FSTs. (T.R. 28). She stated that she counted
correctly during the FSTs and correctly performed the FSTs. (T.R. 25, 26). She denied that there was any liquid in her vehicle, as
well as any odor of alcohol or marijuana. (T.R.27, 28).

The Defendant’s testimony was a complete refutation of Officer Meisel’s testimony. She even went so far as to indicate twice
during her testimony that the officer was lying about the events of that night. (T.R. 27, 28). When sitting as a trier-of-fact in a non-
jury trial, it is this court’s function and duty to assess credibility. After carefully listening to all of the testimony presented during
the non-jury trial, this court concluded that the testimony of Officer Meisel was the most credible. This court’s finding with regard
to credibility should be respected by the reviewing court, as it is the proper exercise of the trial court’s duty to determine credi-
bility and weigh evidence. Lyons, supra.

The third issue raised by the Defendant in her Statement of Matters Complained of on Appeal is that the evidence was insuffi-
cient to support a DUI conviction because there was not enough time for Officer Meisel to observe the Defendant driving and that
she was able to safely maneuver her car into the parking lot. The facts, as accepted by this court and established through the cred-
ible testimony of Officer Meisel, are that the officer observed the Defendant straddling the dividing lane markers between the
passing lane and the center turning lane. (T.R. 6). This conduct was so concerning to the officer that he turned his vehicle around
to follow the Defendant. (T.R. 6). The officer then noted that the Defendant failed to stay within her marked lane of traffic two (2)
more times before he observed that she was driving with three-quarters (3/4) of her vehicle in the center turning lane. (T.R. 7). He
then noted that she “jerked” her vehicle back into its lane of traffic. (T.R. 7).

After this sudden, abrupt movement to correct the movement of the vehicle, Officer Meisel initiated a traffic stop. The
Defendant’s response to the initiation of the traffic stop further demonstrated her inability to drive safely. In response to the offi-
cer’s initiation of the traffic stop, the Defendant did not pull over on the right side of the road, as is typically expected. Instead,
she stopped in the middle of the center turning lane, in the middle of the highway, blocking traffic. (T.R. 7, 8). The officer further
described that, when he placed the lights and siren on, the Defendant hit her brakes and appeared to not know what to do. (T.R.
8). Officer Meisel instructed her to pull into a nearby parking lot for his safety, her safety and to allow traffic to continue around
them. (T.R. 8). The Defendant was able to direct her vehicle into the parking lot because the officer used his patrol vehicle to block
traffic across the highway. (T.R. 8, 18).

The totality of the observations of the officer clearly establish that the Defendant was incapable of safely operating her vehicle.
If one were to look at each traffic violation individually, one might find the evidence lacking as to her ability to safely operate a
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motor vehicle. When the totality of her conduct is considered -- from drifting out of her lane of travel several times to driving
almost fully within the center turning lane to abruptly jerking her vehicle to correct its path of travel to stopping her vehicle in the
middle of a highway – it becomes evident that the Defendant was impaired and unable to safely operate her vehicle.

CONCLUSION
This court did not commit the alleged errors cited by the Defendant in her Statements of Matters Complained of on Appeal.

There was sufficient credible evidence presented at trial to convict the Defendant of DUI. This court’s conviction and sentence
should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: December 6, 2013

Commonwealth of Pennsylvania v.
Jackie Mason

Criminal Appeal—Suppression—VUFA—Consent to Search Vehicle—Spontaneous Utterance—Investigatory Detention

No. CR 2012-10462. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—December 19, 2013.

OPINION
This is a direct appeal following a suppression hearing and a stipulated non-jury trial conducted on April 13, 2013. This court

found the Defendant guilty of Carrying a Firearm without a License -- Eligible (18 Pa. C.S.A. §6106(a)(2)) and one summary count
of General Lighting Requirements (75 Pa. C.S.A. §4303(b)). The Defendant was sentenced to one year of probation and the pay-
ment of a twenty-five dollar ($25) fine. A timely appeal followed. In his Statement of Matters Complained of on Appeal, the
Defendant asserts that this court erred in denying his motion to suppress. He first claims that this court erred in finding that his
consent to search the vehicle was voluntarily made, and he further asserts that he should have received Miranda warnings prior
to being asked about whether he possessed a weapon. This court denies that it committed error in ruling on the Defendant’s
suppression motion, and requests that its rulings and sentence be upheld.

FACTUAL BACKGROUND
On May 24, 2012, plain clothes narcotics detectives of the City of Pittsburgh Police Department were patrolling Shadeland

Avenue in the Marshall-Shadeland section of the North Side of the City of Pittsburgh in an unmarked police car. (T.R. 4). While
driving behind a car driven by the Defendant, the detectives observed that the taillight on the driver’s side of the Defendant’s
vehicle was completely burned out or not illuminated. The detectives initiated a traffic stop at the intersection of Woodland and
Shadeland Avenues. (T.R. 4).

Detective Scott Love, along with three (3) other plain clothes detectives, approached the Defendant’s car. (T.R. 9). Each detec-
tive had his badge displayed around his neck at the time of the encounter with the Defendant. (T.R. 7). All of their weapons were
holstered and not drawn. (T.R. 12-13). As he approached the vehicle, Detective Love noted that there was a bullet hole in the front
windshield, two (2) bullet holes in the passenger side of the car, and that the passenger side window was shattered. (T.R. 5, 9).
Detective Love asked the Defendant to produce his license, registration and proof of insurance. (T.R. 5, 9). As the Defendant began
to reach around to retrieve those items, Detective Love asked him if there were any weapons in the car that he (Detective Love)
should know about. (T.R. 5-6, 10). The Defendant responded that there were no weapons, but he appeared to be visibly shaking,
sweating and nervous. (T.R. 6, 10). Because of how nervous the Defendant was, Detective Love asked him if he could search the
car, and the Defendant said “go ahead.” (T.R. 6, 10). As the Defendant was exiting the vehicle at the request of the officers so that
a search could be performed, the Defendant told Detective Love that he had lied and that he had a gun under his seat. (T.R. 6, 10-
11). Detective Love looked under the driver’s seat and could see a gun, which he recovered. (T.R. 7, 11). The gun was a nine
millimeter (9 mm) black Ruger. (T.R. 7).

Detective Love stated that he asked the Defendant about the presence of a weapon because of the visible bullet holes in the
Defendant’s vehicle and the way that he was behaving, i.e., sweating, shaking and being very nervous. (T.R. 8, 10). The Defendant
had indicated to the officers that he had received the bullet holes in the East Commons housing complex, a high crime area that
the officers were familiar with and in which they had made numerous gun and drug arrests. (T.R. 8). Given this history, Detective
Love believed that the Defendant might have a gun in his vehicle for protection. (T.R. 8).

At the suppression hearing, the Defendant argued that he was detained at the time of the traffic stop, that his consent to search
was not voluntary under the circumstance and that he should have been Mirandized before he was asked about the presence of the
gun. The Commonwealth argued that the consent to search was voluntary, the statement made was a spontaneous utterance, and
that the detectives were permitted to ask the Defendant to step out of the vehicle for officer safety. This court denied the
Defendant’s suppression motion, finding that the Defendant’s consent to search was voluntary and that the statement made by the
Defendant was a spontaneous utterance. Following the denial of the suppression motion, the Defendant proceeded to a stipulated
non-jury trial, after which this court found him guilty of both charges and sentenced him to one (1) year of probation and the
payment of the summary fine.

The Defendant’s sole issue on appeal is that this court erred in denying the suppression motion.

ARGUMENT
The standard of review for assessing a trial court’s denial of a suppression motion is limited to determining (1) whether the

court’s factual findings are supported by the record and (2) whether the trial court’s legal conclusions based on the facts found by
the court are correct. Com. v. Caban, 60 A.3d 120, 125 (Pa. Super. 2012). An appellate court is bound by the facts where the record
supports the findings of the suppression court and may reverse only if the court erred in reaching its legal conclusions based on
those facts. Com. v. Jones, 874 A.2d 108, 115 (Pa. Super. 2005).
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The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect
against unreasonable searches and seizures. U.S. Const. Amend. IV; Pa. Const. Art I, §8, Com. v. Cleckley, 738 A.2d 427, 433 (Pa.
1999). A search conducted without a warrant is constitutionally impermissible unless an established exception applies. Caban,
supra, at 127. A consensual search is one such established exception. Id. The key issues to be examined in order to determine
whether a search was consensual are (1) the constitutional validity of the citizen/police encounter that gave rise to the consent and
(2) the voluntariness of the consent given. Id. To establish a valid consensual search, the Commonwealth must first prove that the
individual consented during a legal police interaction. Com. v. Strickler, 757 A.2d 884, 889 (Pa. 2000). When the citizen/police
encounter is deemed to be lawful, the focus then shifts to the voluntariness of the consent given. Caban, supra at 127.

There is no question that the initial stop of the Defendant here was lawful. A burnt out taillight is a violation of the vehicle code,
which law enforcement personnel are duty bound to enforce. The questions that must be examined are whether the character of
the stop changed as the police interacted with the Defendant and whether the new interaction was lawful and constitutionally valid. 

Pennsylvania case law recognizes three (3) types of interaction between police officers and citizens. A “mere encounter” does
not need to be supported by any level of suspicion. Id. An “investigative detention” must be supported by reasonable suspicion,
and subjects a suspect to a stop and a period of detention, but does not constitute an arrest. Id. A “custodial detention” must be
supported by probable cause, which exists where an officer has sufficient knowledge to believe that a criminal offense has been or
is being committed. Id.

The Pennsylvania Supreme Court has listed a number of factors to be considered when determining whether the interaction
between a defendant and a police officer following the conclusion of a valid traffic stop is a mere encounter or an investigative
detention. These factors include: “(1) the presence or absence of police excesses, (2) whether there was physical contact, (3)
whether police directed the citizen’s movements, (4) police demeanor and manner of expression, (5) the location and time of the
interdiction, (6) the content of the questions and statements, (7) the existence and character of the initial investigative detention,
including its degree of coerciveness, (8) the degree to which the transition between the traffic stop/investigative detention and the
subsequent encounter can be viewed as seamless, thus suggesting to a citizen that his movements may remain subject to police
restraint, and (9) whether there was an express admonition to the effect that the citizen is free to depart, which is a potent, objec-
tive factor.” Id., Strickler, supra, at 898-899.

In this case, the initial traffic stop had not officially ended when the Defendant consented to the search of his vehicle and then
stated that he had a gun in his possession. The Defendant was in the process of gathering his documents for Detective Love when
Detective Love asked about the presence of weapons, and these documents were in possession of Detective Love when he was
asked to consent to a search. While the encounter between the Defendant and the narcotics officers is not clearly broken into a
traffic stop followed by an investigative detention, the totality of the circumstances reveals that the officers clearly had reasonable
suspicion, thereby justifying the change in character from mere traffic stop to investigative detention. The Defendant appeared
very nervous and was shaking and sweating when Detective Love approached his car. (T.R. 8, 10). There were several bullet holes
in the car and the Defendant indicated that his vehicle had been shot in a high crime area, where guns and drug arrests are
common. (T.R. 8). Even if the traffic stop had concluded before Detective Love began questioning the Defendant further, there was
more than sufficient reasonable suspicion that criminal activity was afoot to further investigate.

As the facts justify that this court’s finding that the investigative detention of the Defendant was lawful, the focus then shifts to
the voluntariness of the consent given. The inquiry into whether a consent to search was coerced is objective, and the
Commonwealth has the burden of establishing that the consent was not the result of duress or coercion, under the totality of the
circumstances. Caban, supra, at 130. Several factors are to be considered in determining the voluntariness of the consent, “includ-
ing the length and location of the detention; whether there were any police abuses, physical contact or use of physical restraints;
any aggressive behavior or any use of language or tone by the officer that were not commensurate with the circumstances; whether
the questioning was repetitive or prolonged; whether the person was advised that he or she was free to leave; and whether the
person was advised of his or her right to refuse to consent.” Id., 131.

In this case, aside from the presence of four (4) plain clothes detectives at the time of the stop, there are no facts which suggest
that the Defendant was, or could have believed that he was, being coerced into consenting to the search. The traffic stop occurred
in an open area on a public roadway during an evening in May. (T.R. 4, 9). The officers had no physical contact with the Defendant
at any time during the stop before, or at the time when, the consent to search was given. The officers did not have their weapons
drawn at any time (T.R. 12-13), and there is no evidence of aggressive, rude, loud, commanding, or abusive language, tone or
actions by the detectives. Additionally, the questioning of the Defendant, as well as the entire interaction, occurred over a relatively
brief amount of time. There is no evidence of repetitive questioning by the police with regards to the gun, and it appears that the
Defendant was asked only once whether he had a weapon. Based on the totality of circumstances, this court found, and the facts
justify, that the consent to search was freely given by the Defendant.

The Defendant also asserts that he should have been Mirandized before he was even questioned about whether he possessed a
weapon in his vehicle. In order for the Miranda safeguards to even apply, a person must be in custody and subjected to express
questioning. Com v. Williams, 941 A. 2d 14, 30 (Pa. Super, 2008). Volunteered or spontaneous statements are admissible without
Miranda warnings. Id. Whether a person is “in custody” for purposes of deciding whether Miranda warnings are required, is deter-
mined by answering “whether there was a formal arrest or restraint on freedom of movement of the degree associated with a
formal arrest.” Id, at 30-31. Factors to be considered in deciding whether police actions amounted to the functional equivalent of
an arrest include: The basis of the detention; its length; its location; whether, how far and why a suspect was transported against
his will; whether restraints were used; whether the police showed, threatened or used force and the investigative methods used.
Id. at 31.

When these factors are applied to the facts of this case, it is clear that the Defendant was not in actual custody, under arrest or
its functional equivalent. The Defendant was never restrained, transported, or shown, threatened or subjected to force. The entire
interaction, as testified to by Detective Love, was quite brief and the officers’ tone and dealings with the Defendant appeared quite
pleasant and conversational. The location was a public street during an evening in late May, when it is likely that people would
have been out and about. Investigative methods consisted of nothing more than a single question, a request to search, and a request
for the Defendant to exit his vehicle. No weapons were ever drawn during the encounter. Under the factors recited in Williams, it
is clear that the Defendant was not in any way in custody or under arrest or its functional equivalent.

Additionally, Detective Love’s single question to the Defendant, asked to ensure his own safety and the safety of his partners,
certainly cannot be considered “interrogation”. The question was a necessary safety precaution for officers dealing with a suspect
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driving a vehicle with multiple gun shots who was extremely nervous, shaking and sweating. Lastly, the Defendant’s response to
this necessary question was “No”. The statement sought to be suppressed was made when there was no question on the table, so
to speak. The Defendant made the statement spontaneously, under no officer questioning at all. To require officers to provide
Miranda warnings prior to asking questions to ensure their own safety, and potentially the safety of the public, is an unnecessary
step that could have disastrous consequences.

This court did not err in denying the Defendant’s suppression motion. The traffic stop of the Defendant was valid. The subse-
quent detention of the Defendant was supported by reasonable suspicion. The consent to search was voluntary and not coerced
given the facts of the case. Miranda warnings were not required as the Defendant was not in custody at the time of the single ques-
tion regarding whether he possessed a weapon. The Defendant’s admission that he had lied and did, in fact, possess a weapon did
not come as a result of questioning, but rather was spontaneously uttered. For all of these reasons, this court’s rulings should be
upheld, as should the subsequent sentence of the Defendant.

BY THE COURT:
/s/Lazzara, J.

December 19, 2013

Commonwealth of Pennsylvania v.
Shawn Cafardi

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—No Forensic Evidence—No Motive

No. CR 2012-1133, 2012-13880. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—December 20, 2013.

OPINION
This is a direct appeal following a jury trial held on October 25 and October 26, 2012. A jury found the Defendant guilty of

Robbery (18 Pa. C.S.A. §3701(a)(1)(i)), Criminal Conspiracy (18 Pa. C.S.A. §903(a)(1)) and Simple Assault (18 Pa. C.S.A.
§2701(a)(3)), and this court found the Defendant guilty of Person Not to Possess, Use a Firearm (18 Pa. C.S.A. §6105(a)(1)), follow-
ing a non-jury trial at CR 2012-13880. On January 24, 2013 this court sentenced the Defendant to 6-12 years, with credit for time
served, for the Robbery count, and 3 ½ -7 years for the Possession of a Firearm count, to be served consecutively. The Defendant
filed Post-Sentence Motions, which this court denied following argument on May 15, 2013. A timely appeal followed.

On appeal, the Defendant raises three (3) issues of error: (1) there was insufficient evidence to convict the Defendant of
robbery; (2) the jury’s verdict was against the weight of the evidence; and (3) this court abused its discretion in sentencing the
Defendant.

FACTUAL BACKGROUND
On January 3, 2012, Tracy Schmitt was in her living room at her home on 300 Alries Street between 11:00 a.m. and noon, when

two masked and armed individuals entered her home through an unlocked front door. (T.R.10/25/12, 45, 47, 48).1 The two intruders
were dressed in black hoodies and were wearing gloves, ski masks and sunglasses. (T.R.10/25/12, 52, 53). They did not say any-
thing to Ms. Schmitt as they entered the home, but immediately proceeded up the stairs and to the front bedroom where Ms.
Schmitt’s son, John Maggio, was sleeping. (T.R.10/25/12, 53-54). Ms. Schmitt went up the stairs after the armed individuals, but
she was unable to enter John’s room because the door was being held shut. (T.R.10/25/12, 53, 54, 55). Ms. Schmitt attempted to
force her way into John’s room by hitting the door with her shoulder. (T.R.10/25/12, 55). She eventually broke the door off its
hinges, entered the room and saw two armed individuals, with one of them pointing a gun at her son, John. (T.R.10/25/12, 56).

Upon waking, John asked if the armed men present in his room was some kind of joke. (T.R.10/25/12, 59). In response, one of
the men, identified as the Defendant, pointed his gun at John and shot towards his foot. (T.R.10/25/12, 59). John was not hit by the
bullet, and his mother told him to exit the house with her. (T.R.10/25/12, 59). Ms. Schmitt and John ran next door to Ms. Schmitt’s
mother’s house to call 911. Ms. Schmitt told the 911 operator what was occurring and then handed the phone to her mother.
(T.R.10/25/13, 60). She and John then went back towards their house because Ms. Schmitt’s other son was still there, sleeping in
the attic bedroom of the house. (T.R.10/25/12, 47-48, 60). As they ran back towards their home, Ms. Schmitt and John saw the two
intruders running up the street and turning onto another street. (T.R.10/25/12, 60, 87). When John inspected his room after he and
his mother arrived home, he saw that his room was in disarray, with the mattress flipped over and everything scattered through-
out the room. (T.R. 10/25/12, 89). He noticed that one-quarter (¼) ounce of marijuana and $35, which he’d kept on top of his dresser,
were the only things missing from his room. (T.R.10/25/12, 89). Later that evening, the bullet that had been fired in John’s bed-
room was found in the living room of Ms. Schmitt’s home. (T.R.10/25/12, 63).

During the police investigation of the home invasion, both Ms. Schmitt and John Maggio identified one (1) of the two (2) intruders
as the Defendant, Shawn Cafardi. (T.R.10/25/12, 61-62, 78, 109). The Defendant had been best friends with Ms. Schmitt’s oldest
son, Mark Maggio, for approximately 15 years and had been in Ms. Schmitt’s home at least three (3) times per week over those
years. (T.R.10/25/12, 45, 47, 82). On the day before the home invasion, the Defendant and his father had been in the house and had
been in John’s bedroom smoking marijuana. (T.R.10/25/12, 65-66, 93). Both Ms. Schmitt and John Maggio described the Defendant
as having a distinct waddling walk and a distinctive stance that made him immediately identifiable to each of them. (T.R. 10/25/12,
54, 56, 61, 72-73, 73-74, 85-86, 100).

DISCUSSION
The Defendant’s first two (2) allegations of error concern the sufficiency and weight of the evidence. The Defendant asserts

that there was insufficient evidence to support the jury’s verdict and that the jury’s verdict was contrary to the weight of the
evidence. The Defendant asserts that the eyewitness identification of the Defendant was not sufficient to convict him of robbery
when coupled with the lack of forensic evidence. The Defendant further asserts that the Defendant had no motive to commit
the crime.

The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
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evidence, the appellate court must determine whether the evidence admitted at trial and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008). An appellate court may not re-weigh the
evidence and substitute its judgment for that of the fact-finder. Id. The weight of the evidence is exclusively for the finder of fact,
whose function it is to determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa.
Super. 2003). An appellate court cannot substitute its judgment for that of the finder of fact and may only reverse the lower court’s
verdict if it is so contrary to the evidence as to shock one’s sense of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005).
Any question of doubt is for the fact-finder unless the evidence is so weak and inconclusive that, as a matter of law, no probability
of fact can be drawn from the combined circumstances. Com. v. Perez, 931 A.2d 703 (Pa. Super. 2007).

In asserting that the evidence was insufficient to sustain his convictions, the Defendant challenges the identification of the
Defendant by the two (2) key witnesses in this matter, Tracy Schmitt and John Maggio. The Defendant suggests that because the
witnesses did not have a long period of observation, were unable to see the Defendant’s face, hear the Defendant’s voice, and because
there was no forensic evidence implicating him in the robbery, the jury’s verdict was based on “surmise” and “conjecture.”

The Defendant’s allegations of error ignore the strength of the actual witness testimony heard by the jury, the certainty of the
witnesses in their identification and the credibility of the witness testimony. Both Ms. Schmitt and Mr. Maggio testified convinc-
ingly and consistently that they were certain that the Defendant was the perpetrator of the robbery. In their first conversation with
a police officer, only a few minutes after the incident, Ms. Schmitt and Mr. Maggio identified that the suspect resembled the
Defendant. (T.R.10/25/12, 78, 130, 132, 137-138). The witnesses identified the Defendant as the perpetrator to the detectives inves-
tigating the crime. (T.R.10/25/12, 61-62, 78, 108-109). They identified the Defendant as the perpetrator at the preliminary hearing
eight (8) days after the incident. (T.R.10/25/12, 62, 78, 96, 199-200). Both Ms. Schmitt and Mr. Maggio positively identified the
Defendant during the course of the trial as the perpetrator of this criminal act. (T.R.10/25/12, 54, 55-56, 59, 61, 70-75, 85-86, 88,
100, 107).

The eyewitnesses have had a long personal history with the Defendant. Ms. Schmitt testified that she has known the Defendant
for fifteen (15) years, (T.R.10/25/12, 45), and that during that time, the Defendant had been in her home at least three (3) times per
week. (T.R.10/25/12, 46-47). Ms. Schmitt had seen the Defendant climb her steps hundreds of times, (T.R.10/25/12, 54), and she
was well-familiar with his gait and stance. (T.R.10/25/12, 54, 56). Mr. Maggio testified that he knew the Defendant for at least ten
(10) years (T.R.10/25/12, 82) and that they had a close relationship and hung out together all of the time. (T.R.10/25/12, 83). He
knew the way that the Defendant stood and held his gun, as they had acted out holding a gun many times together. (T.R.10/25/12,
85-86, 100). The eyewitnesses had numerous opportunities over the course of at least a decade to observe the Defendant’s manner-
isms, stance, gait and overall presence. Neither Ms. Schmitt nor Mr. Maggio waivered in their identification of the Defendant at
any time from the time the incident occurred to their testimony at trial. They presented more than sufficient credible testimony
from which a jury could conclude that the Defendant was one of the perpetrators of this crime.

Additional evidence was presented to corroborate the eyewitness identifications in that it was shown that, when the Defendant
entered the Schmitt home that day, he immediately proceeded directly to the stairs. (T.R.10/25/12, 51-52). The perpetrators did not
pause when they entered the house to survey the layout, but rather went straight to the stairs. (T.R.10/25/12, 52). They also did not
need to point toward the stairs or ask Ms. Schmitt any directions. (T.R.10/25/12, 52). A frequent visitor to the house, such as the
Defendant, would certainly act in the same way, thereby providing additional circumstantial evidence that the Defendant was, in
fact, one of the perpetrators.

Additionally, the jury and this court were given the opportunity to observe the Defendant’s walk and stance. (T.R. 10/25/12, 206).
While not of record, this court would note that the Defendant certainly had a distinctive, waddling gait and distinctive body build.
This in-court demonstration of the Defendant’s walk, stance and build lent enormous credibility to the testimony of Ms. Schmitt
and Mr. Maggio. This court convicted the Defendant in the non-jury trial in large part on the strength of the witness identification
coupled with the in-court demonstration.

The Defendant complains that the evidence was insufficient because there was no forensic or other direct evidence corrob-
orating the eyewitness testimony. It should not need to be noted that forensic evidence is not an evidentiary requirement before
a conviction can occur. While the presence of forensic evidence can certainly assist a fact-finder in determining whether a
defendant was responsible for the commission of a crime or can assist a jury in either having or eliminating reasonable doubt,
guilt can certainly be established solely on the basis of witness testimony, without any forensic evidence at all. While there was
no forensic evidence in this case helping to establish or exclude the Defendant as a perpetrator of this crime, there clearly was
certain, credible testimony identifying him as such, as was discussed previously. The lack of forensic evidence does not make
the evidence in this case insufficient to sustain the Defendant’s conviction.

The Defendant also asserts that evidence necessary to sustain a conviction was lacking because there was no evidence of motive
presented during the trial. Although the Defendant suggests that there was no evidence of motive presented at trial, that is not the
case. Mr. Maggio testified that the Defendant took from him money and marijuana. (T.R.10/25/12, 89, 93, 104). In fact, the day prior
to this crime, the Defendant had been in Mr. Maggio’s bedroom to use drugs and had the opportunity to observe that the Defendant
kept money and drugs on his dresser. (T.R.10/25/12, 93). As anyone who has familiarity with the criminal justice system is aware,
money and drugs are often the motives for crimes ranging from homicide to assaults to robberies. However, even if no motive had
been suggested at trial, there is no requirement that the Commonwealth need prove a motive to make its case. Com v. Williams,
640 A.2d 1251, 1257 (Pa. 1994).

The Defendant’s final allegation of error is that the court abused its discretion in sentencing the Defendant because it did not
consider the required sentencing factors, did not consider the Defendant’s personal factors, was not based on what happened in
this case and did not put its reasons on the record for sentencing the Defendant.

This court had the benefit of a thorough presentence report, heard the statements of the victim, Ms. Schmitt, and listened to the
statements of the Defendant, the Defendant’s fiancée and his aunt prior to sentencing the Defendant. This court provided its
thought process for the sentence on the record quite clearly when speaking to the Defendant during sentencing. (T.R.1/24/13, 17-
20). Those reasons included the Defendant’s prior criminal history, his failure at community supervision, the serious nature of the
crime, the impact on the victims, and the lack of remorse of the Defendant. (T.R.1/24/13, 17-20).

Sentencing is a matter vested within the sound discretion of the sentencing judge and will not be disturbed on appeal absent a
manifest abuse of discretion. Com. v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). To constitute an abuse of discretion, the
sentence imposed must either exceed the statutory limits or be manifestly excessive. Com. v. Gaddis, 639 A.2d 462, 469 (Pa. Super.
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2003). An abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court
ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly
unreasonable decision. Mouzon, supra, at 1128. In determining whether a sentence is manifestly excessive, the appellate court
must give great weight to the sentencing court’s discretion, as the court is in the best position to measure factors such as the nature
of the crime, the defendant’s character, and the defendant’s display of remorse, defiance or indifference. Com. v. Ellis, 700 A.2d
948, 958 (Pa. Super. 1997).

Where an excessiveness claim is based on a court’s sentencing outside of the standard guideline ranges, an appellate court
looks, at a minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. Com. v.
Rodda, 723 A.2d 212, 214 (Pa. Super. 1999). When the court so indicates, it may deviate from the guidelines to fashion a sentence
which takes into account the protection of the public, the rehabilitative needs of the defendant, and the gravity of the particular
offenses as it relates to the impact on the victim and the community, so long as the court also states the factual basis and specific
reasons to deviate from the guidelines. Mouzon, supra, at 1128. Sentencing guidelines are merely advisory, and the sentencing
court may sentence a defendant outside of the guidelines so long as it places its reasons for deviation on the record. Com. v.
Cunningham, 805 A.2d 566, 575 (Pa. Super. 2002).

In setting a sentence, a court has discretion to run the sentence concurrently with or consecutively to other sentences being
imposed. Mouzon, supra, at 1130. The Superior Court has expressed concern that running sentences concurrently as a matter of
habit can give a defendant a “volume discount” for separate criminal acts. Com. v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995).

The Defendant maintains that his sentence was based on what “could have happened” instead of what actually happened in this
case. This is simply incorrect. The Defendant held Mr. Maggio at gunpoint in front of his mother and fired a gun at Mr. Maggio’s
foot. This event was incredibly traumatic for both Mr. Maggio and Ms. Schmitt and subjected them to substantial mental anguish
and trauma. This court clearly stated its reasons for sentencing the Defendant to 6-12 years, including the seriousness of the
offense, his lengthy criminal history, his repeated violation of probation and his lack of remorse. This court sentenced within the
standard range of the guidelines for the crimes of which the Defendant was convicted. The record clearly supports this court’s
sentence. This court exercised its discretion when sentencing the Defendant, and that exercise of discretion should not be
disturbed on appeal.

Based on the foregoing, the jury verdict in this case and this court’s sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: December 20, 2013

1 The cite “T.R. 10/25/12” refers to the entire transcript of the jury trial on 10/25/12-10/26/12.
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Commonwealth of Pennsylvania v. Oscar Brown
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Newly Discovered Evidence—Previously Litigated

Nos. CC 200504588, 200502628. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, A.J.—December 3, 2013.

OPINION OF THE COURT
Petitioner, Oscar Brown, was charged by criminal information with one count of Criminal Homicide at CC No. 200502628. He

was also charged, at CC 200504588, with one count each of Criminal Attempt/Homicide; Aggravated Assault; Burglary; Firearms
Not to be Carried Without a License; Recklessly Endangering Another Person; Criminal Conspiracy; and two counts of Possession
of a Controlled Substance. He was tried by a jury between March 21 and 27, 2006.

The jury found him guilty of First Degree Murder at CC 200502628 and at all counts at CC 200504588. He was sentenced on
June 26, 2006 to life imprisonment on the homicide charge. At the remaining counts, Petitioner received a concurrent term of
twelve and one half (12 1/2) to twenty-five (25) years and a consecutive term of not less than ten (10) nor more than twenty (20)
years. A timely appeal was filed, but the Superior Court affirmed the judgment of sentence on December 27, 2007.

Petitioner filed his first Post Conviction Relief Act Petition on November 6, 2008, raising the following claims:

1. Trial counsel was ineffective for advising the defendant not to testify;

2. Trial counsel was ineffective for failing to move to sever the homicide and related charges from the drug possession charges; and

3. Trial counsel was ineffective for failing to offer character witnesses who would have testified to the defendant’s reputation
for peacefulness.

The Commonwealth filed a reply and the Court scheduled an evidentiary hearing. Following a hearing held on June 30, 2009, the
Petition was denied. Petitioner filed a Notice of Appeal. However, while that appeal was pending, a new PCRA Petition was filed
by counsel.1 The Court stayed action on the newly filed Petition pending the outcome of the appeal from the first Petition. Petitioner,
however, withdrew that appeal in order to proceed with the newly filed one.

Petitioner claimed in his new Petition the he was entitled to a new trial on the basis of after discovered evidence. That evidence,
claimed Petitioner, was provided by William Bagley, a Commonwealth witness at trial, who, Petitioner claimed, testified pursuant to
a plea agreement in exchange for his testimony; an agreement, Petitioner claimed, was never disclosed to him or his attorney at trial.

The Court scheduled an evidentiary hearing which, after several continuances due to the inability of Petitioner to secure the
appearance of Mr. Bagley, was held on June 21, 2012. At that hearing, Mr. Bagley asserted his Fifth Amendment privilege. The
Petition was denied and Petitioner appealed.

In a Concise Statement of Matters Complained of on Appeal filed by newly retained counsel on June 1, 2013, the following
claims were identified:

1. The Court erred in denying Petitioner’s newly discovered evidence claim;

2. Prior PCRA counsel was ineffective for withdrawing Petitioner’s appeal from the first Post Conviction Relief Act Petition;

3. Prior PCRA counsel was ineffective for failing to adequately cross examine the witness at the evidentiary hearing in
this PCRA proceeding;

4. The Court erred in denying Petitioner’s ineffectiveness claim based on his allegation that trial counsel was ineffective
in advising him not to testify with regard to the issue of self defense; and

5. Trial counsel was ineffective for failing to sever the possession of a controlled substance charges from the homicide
and related charges.

The fourth and fifth claims were raised in Petitioner’s first PCRA Petition. A hearing was held on that Petition and this Court
denied it in its entirety, finding that Petitioner had not met his burden of proving that he was entitled to relief. Although Petitioner
filed an appeal from that denial, he later withdrew that appeal. The claims that trial counsel was ineffective for advising the defen-
dant not to testify and for not moving to sever his cases were, therefore, previously litigated. The Act provides:

(a) Previous litigation.--For purposes of this subchapter, an issue has been previously litigated if:
(1) Deleted.
(2) the highest appellate court in which the petitioner could have had review as a matter of right has ruled on the merits
of the issue; or
(3) it has been raised and decided in a proceeding collaterally attacking the conviction or sentence.

(b) Issues waived.--For purposes of this subchapter, an issue is waived if the petitioner could have raised it but failed to
do so before trial, at trial, during unitary review, on appeal or in a prior state post conviction proceeding.

42 Pa. C.S.A. § 9544. (Emphasis supplied). As these claims “... have been raised and decided in a proceeding collaterally attacking the
conviction or sentence ...”, they have been previously litigated. The withdrawal of the appeal from that denial also had the effect of
waiving those claims pursuant to subsection (b) of section 9544. Accordingly, this Court properly dismissed the fourth and fifth claims.

The second and third claims allege that prior PCRA counsel was ineffective for withdrawing the appeal from the denial of the
first Petition and for not properly cross-examining the witness Bagley at the hearing on the second Petition. Although this Court is
satisfied that the record establishes that these claims are wholly without merit, it is clear that a Petitioner cannot raise claims of
PCRA counsel’s ineffectiveness for the first time in a 1925 (b) statement and, accordingly, this Court cannot address them. The
Superior Court recently held, in Commonwealth v. Ford, 44 A.3d 1190 (Pa.Super. 2012):

...a majority of the Supreme Court agrees that issues of PCRA counsel effectiveness must be raised in a serial PCRA peti-
tion or in response to a notice of dismissal before the PCRA court. In addition, the Supreme Court’s remand order in the
instant case allowed for the appointment of counsel, not for the collateral review process to begin anew. Therefore, we hold
that, absent recognition of a constitutional right to effective collateral review counsel, claims of PCRA counsel ineffective-
ness cannot be raised for the first time after a notice of appeal has been taken from the underlying PCRA matter.
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44 A.3d at 1201. Accordingly, the claims that PCRA counsel was ineffective, raised for the first time in the 1925 (b) statement filed
by new counsel, are not properly before this Court.

Petitioner finally claims that the Court erred in denying the after discovered evidence claim. This claim was denied because
Petitioner did not prove, the evidentiary hearing, the factual allegations upon which this claim rested; namely, that there was an
undisclosed plea agreement between William Bagley and the Commonwealth. The Petitioner had the burden of proving, through
the introduction of evidence at the evidentiary hearing, the allegations set forth in the Petition. Neither the Petition nor the affi-
davit of William Bagley attached to that Petition constituted admissible evidence. The defendant was required to present evidence
at the hearing sufficient to convince this Court that such an agreement existed, that it was not disclosed to the Petitioner and that
it prejudiced him. The evidence presented did not establish any of those facts. Accordingly, the Petition was properly dismissed.

BY THE COURT:
Dated: December 3, 2013 /s/Manning, A.J.
1 Petitioner was represented by the same attorney in connection with both the first and second PCRA Petitions. That attorney,
however, withdrew after filing the Notice of Appeal from the denial of the second Petition when present counsel entered his
appearance and filed the Concise Statement of Errors Complained of on Appeal.

Commonwealth of Pennsylvania v. Roderick M. Jeter
Criminal Appeal—DUI—Suppression—Miranda—Silence as Admission of Guilt

No. CC 2013-02038. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, J.—December 23, 2013.

OPINION
This is an appeal from a judgment and Order of Sentence dated July 19, 2013, which followed a non-jury trial before of this

Court. The Defendant was found guilty of three counts of Driving Under the Influence 75 Pa. C.S. § 3802 § (A)(1); one count of
Driving While Operating Privileges are Suspended or Revoked 75 Pa. C.S. § 1543(b)(1); and two counts of Accident Involving
Damage to Unattended Vehicle of Property 75 Pa. C.S. § 3745 § A.

At Count 1 the Defendant was sentenced to a four-day DUI Alternative to Jail program, a concurrent term of probation for six
months, and was ordered to pay a fine in the amount of $1,000.00.1 Further, the Defendant was ordered to pay restitution in the
amount of $12,317.77. At Count 4, the Defendant was sentenced to a six-month consecutive period of probation. At Counts 5 and 6,
the Defendant was sentenced to a 90-day consecutive terms of probation. At Counts 2 and 3 no further penalty was imposed.

This timely appeal followed. The Defendant filed a Rule 1925(b) Concise Statement wherein he asserts the following:

I. The Court erred and violated Mr. Jeter’s Pennsylvania and U.S. Constitutional right to remain silent when it accepted
Mr. Jeter’s failure to deny driving the vehicle on the night in question to the police officers. The Court took Mr. Jeter’s
silence as a tacit admission of guilt… The suppression motion should have been granted as Mr. Jeter was not Mirandized
and the silence as admission that the Court based its Opinion on was impermissible. The Prosecution failed to prove that
the proper Miranda warnings were given, and that Mr. [Jeter]2 manifested an understanding of these warnings.

II. The Court erred in denying Mr. Jeter’s Suppression motion. Specifically, the Court erred in not suppressing the identification by Mr.
Ferkatch. The testimony presented by Mr. Ferkatch was only that he could identify Mr. Jeter as the person he saw in the back of the police
vehicle on the night in question, but he could not identify him as the person he saw emerge from the weeds where the vehicle had stopped.

For the reasons set forth below, the verdict and Order of Sentence was not in error and should be affirmed.
The testimony in this case is summarized as follows based on the Suppression Hearing & Non-Jury Trial transcript of testimony

(hereinafter “T.T.”). Between 3:30 a.m. and 3:45 a.m. on September 26, 2012, Jennifer Matassa awoke due to the noise of the
Defendant’s vehicle hitting her minivan parked in her driveway located on Brinley Road. (T.T.) at 5. Ms. Matassa observed the vehi-
cle hit her minivan twice, and also observed the vehicle hit her husband’s truck twice. (T.T.) at 5. She called 911 while the
Defendant’s vehicle was in front of her house, and described the vehicle as an older black car. (T.T.) at 6, 7. Another witness, William
Mechesney, identified the vehicle as a black convertible Ford Mustang. (T.T.) at 10-11. The Defendant’s vehicle left the scene after
approximately 20 seconds. (T.T.) at 6. The Defendant’s vehicle continued on Brinley Road and crashed over a hill on Poketa Road.

Also awakened by a loud noise, Michael Ferkatch went outside near the scene of the accident where the Defendant’s vehicle went
over the hill on Poketa. (T.T.) at 21. There, he observed the defendant crawl out of weeds where the vehicle was and stagger up the
street heading east on Poketa Road. (T.T.) at 23. Mr. Ferkatch did not see the defendant’s face coming out of the woods. He did see
the same individual, the Defendant, in the police car, approximately five to ten minutes later. (T.T.) at 25-27. The clothing and phys-
ical build of the individual in the police car were consistent with the individual Mr. Ferkatch witnessed on the street. (T.T.) at 25-26.

Mr. Mechesney estimated that the police arrived on the scene within ten minutes of the accident. (T.T.) at 11. Pursuant to Mr.
Ferkatch’s 911 call, the dispatcher described the individual who came over the hillside as a tall, slender, black male wearing a light
colored shirt and blue jeans. (T.T.) at 30.

Officer Michael Hutchison of the Penn Hills Police Department arrived on the scene and observed the defendant walking in the middle
of Poketa Road. (T.T.) at 13. Officer Hutchison stopped the individual due to his extreme intoxication, and for the safety of the Defendant
and himself, he patted down the Defendant. (T.T.) at 14. Officer Hutchison found a set of car keys to a Ford. (T.T.) at 14-15. Another officer
from the Penn Hills Police Department, Officer Lynch, arrived on the scene during Officer Hutchison’s initial encounter with the Defendant.
(T.T.) at 15. Officer Lynch knew the defendant as he worked at Penn Hills High School when the defendant was a student there. (T.T.) at 31.

Officer Lynch placed the Defendant in the back of his patrol car, and he drove the vehicle to where Mr. Ferkatch was, near the
location of the vehicle that had gone over the hillside on Poketa Road. (T.T.) at 32. During this interaction the question of the vehic-
ular accident arose, and the Defendant denied any knowledge of the accident. (T.T.) at 32. Then while sitting in the patrol car, with-
out any questioning by Officer Lynch, the Defendant stated, “I’m fucked up. I was driving, and yes, I’m fucked up.” (T.T.) at 32.
The Defendant’s statement was open-ended and not in response to any questions. (T.T.) at 32. At this point, the Defendant was not
under arrest, but merely detained regarding the investigation of the motor vehicle accident. (T.T.) at 33.
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Approximately two to three minutes after the Defendant was placed in the patrol car, Officer Lynch and the Defendant arrived
where Mr. Ferkatch was located. Mr. Ferkatch looked into the squad car and stated, “Oh yes, that’s the driver,” and that the
Defendant was the individual he saw walking up the road. (T.T.) at 33. There was no one else present on the streets at the time of
the investigation. (T.T.) at 33-34. The Defendant’s shoes were damp, and he had leaves and dirt on his jeans. (T.T.) at 34.
Furthermore, the Defendant had an abrasion on his left leg and dried blood consistent with a vehicle crash and crawling up a hill-
side. (T.T.) at 34. The area surrounding the vehicle was made up of dirt, trees, shrubs, and weeds. (T.T.) at 35.

The wrecked vehicle, a black Ford Mustang, was owned by Mario Ford. Mr. Ford testified at trial that he had given the car, along with the only
set of keys, to the defendant so that he could show it to people who might want to buy it. (T.T.) at 61. After seeing a news report of the accident Mr.
Ford went to a body shop to retrieve it. He stated that there was no body damage to the vehicle when he gave to the defendant. (T.T.) at 62-63.

The defendant testified at trial and claimed that Mr. Ford was driving the Mustang when the accident occurred. He acknowledges that
he was highly intoxicated and that he had been out at a club that night. (T.T.) at 83-85 He cannot remember most details after leaving the
club but does recall that Mario Ford was driving the vehicle and that he woke up after the impact of the accident. (T.T.) at 88-89.

Defendant argues that this Court violated his rights under the Pennsylvania and United States Constitutions by accepting his failure to deny
driving the vehicle, and using that silence as a tacit admission of guilt in violation of his rights under Miranda v. Arizona, 384 U.S. 436, (1966). In
Pennsylvania, it is clear that a defendant enjoys a Constitutional right to remain silent, and that it is a violation of that right where reference is
made to the accused’s post-arrest silence. Com. v. Nolen, 634 A.2d 192, 197 (Pa. 1993) citing Com. v. Turner, 454 A.2d 537 (Pa. 1982). A violation
of that right will, however, be harmless error where it is clear that the error could not have contributed to the verdict. Id.; Turner, 454 A.2d at 540.

Further, Miranda warnings are not required where the interrogation is not custodial. Com. v. Nester, 709 A.2d 879, 882 n. 4 (1998) (citations omit-
ted). “A person is in custody for the purposes of a custodial interrogation when he is physically deprived of his freedom in any significant way or is
placed in a situation in which he reasonably believes that his freedom of action or movement is restricted by the interrogation.” Id. (citation omitted).

Police detentions are custodial when, under the totality of the circumstances, the conditions and/or duration of the detention
become so coercive as to become the functional equivalent of arrest. Under the totality of the circumstances, the court considers
the following factors in determining whether the detention was so coercive so as to be considered the functional equivalent of an
arrest: the basis for the detention; the location; whether the suspect was transported against his will; how far, and why; whether
restraints were used; the show, threat or use of force; and the methods of investigation used to confirm or dispel suspicions.

Com. v. Busch, 713 A.2d 97, 100-01 (Pa.Super.1998) quoting Com. v. Peters, 642 A.2d 1126, 1130 (Pa. Super. 1994) (en banc) and
citing Com. v. Ellis, 549 A.2d 1323 (Pa. Super. 1988) (citations omitted).

Moreover, the “touchstone inquiry is whether the confession was voluntary” when deciding a motion to suppress. Com. v.
DiStefano, 782 A.2d 574, 58-1 (Pa. Super. 2001). The Court considers the totality of the circumstances surrounding the confession
in determining voluntariness. Id. Further, “[t]he question of voluntariness is not whether the defendant would have confessed with-
out interrogation, but whether the interrogation was so manipulative or coercive that it deprived the defendant of his ability to
make a free and unconstrained decision to confess.” Id. The burden of proving that the Defendant’s confession was voluntary is on
the Commonwealth, and it requires a preponderance of the evidence. Id.

When assessing the voluntariness pursuant to the totality of the circumstances, a court should look at the following factors: the dura-
tion and means of the interrogation; the physical and psychological state of the accused; the conditions attendant to the detention; the
attitude of the interrogator; and any and all other factors that could drain a person’s ability to withstand suggestion and coercion.

Id. quoting Nester, 709 A.2d at 882-83 (citations and footnotes omitted).
An officer’s focusing on a questioning a person doesn’t in itself prove custody for Miranda purposes. Com. v. Smith, 836 A.2d 5,

18 (Pa. 2003) citing Minn. v. Murphy, 465 U.S. 420, 431, (1984); Beckwith v. U.S., 425 U.S. 341, 347-48 (1976). “Similarly, the fact
that the officer subjectively believes that the individual being interviewed is a suspect is irrelevant to the question of custody, if
the officer has not communicated the fact to the individual.” Id. citing Stansbury v. Calif., 511 U.S. 318, 324 (1994) (“Save as they
are communicated or otherwise manifested to the person being questioned, an officer’s evolving but unarticulated suspicions do
not affect the objective circumstances of an interrogation or interview, and thus cannot affect the Miranda custody inquiry.”)

In the present case, the Defendant argues that the Court based his guilty verdict on the Defendant’s silence as an admission,
and that since he was not Mirandized, his suppression motion should have been granted. However, the Court did not use the
Defendant’s silence to determine his guilt. Rather, this Court’s comments were restricted to just one of the reasons why it did not
find the defendant’s testimony credible. The Defendant’s unpersuasive argument regarding Mr. Ford; that there was no evidence
placing Mr. Ford at the accident; that there was no evidence that there were any other individuals in the area at the time of the
accident or thereafter; that he made statements to the officer that he was operating the vehicle; and the Defendant’s acknowledge-
ment that he “fucked up.” This Court’s statements on the record regarding the Defendant’s silence were mere commentary and
not the foundation upon which the guilty verdict was based. Therefore, consistent with Nolen, the consideration of the Defendant’s
silence is harmless error, since it is clear here that the error could not have contributed to the verdict. Nolen, 634 A.2d at 197;
Turner, 454 A.2d at 540. There was sufficient evidence without the Defendant’s silence to find the Defendant guilty of all charges.

Regarding the nature of the custody and interrogation for Miranda purposes, the factors outlined in DiStefano, Busch, and Nester are
weighed. Here, the Defendant was placed into the patrol car for his own safety and for the safety of the officers investigating the accident. Officer
Lynch did not inform the Defendant that he was under arrest, nor did he ask the Defendant any questions. The Defendant was only in Officer
Lynch’s patrol car for his safety and investigational purposes, and it took less than two or three minutes for the patrol car to travel from its loca-
tion on Brinley to where Mr. Ferkatch and the Defendant’s car were located on Poketa. Consistent with Smith, just because the Defendant was
in the car for purposes of the investigation, it does not elevate his detention to custody. Smith, 836 A.2d at 18. The Defendant was intoxicated,
and he was detained pending the investigation of the accident. There is no evidence to suggest that Officer Lynch’s attitude toward the Defendant
was interrogative. The encounter was not threatening, and there was no use or threat of force. Based on the above, this Court disagrees with the
Defendant’s arguments concerning his silence and Miranda, and accordingly the guilty verdict and Order of Sentence are affirmed.

The Defendant also argues that the Court erred in not suppressing Mr. Ferkatch’s identification. The Defendant does not provide
any legal basis to support his argument, but rather offers an incorrect summary of the record in this case. The Defendant contends
that Mr. Ferkatch was unable to identify the defendant as the person he saw emerge from the weeds where the vehicle had stopped.

The Defendant’s contention here is inaccurate. Mr. Ferkatch identified the Defendant via his testimony and his gesture toward the
Defendant in the courtroom. (T.T.) at 25-26. The court accepted this identification and so noted on the record. (T.T.) at 26. Additionally,
Officer Lynch testified, without objection, that Mr. Ferkatch said “Oh yes, that’s the driver,” after he looked into Officer Lynch’s vehi-
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cle with the Defendant in the back seat. (T.T.) at 33. Moreover, the following evidence in this case corroborates Mr. Ferkatch’s identifi-
cation of the Defendant: the testimony from multiple witnesses that there were no other people present at the time of the accident, that
the Defendant was holding a set of Ford keys; that the Defendant’s physical build was consistent with the man he saw emerge from the
hillside; that the Defendant’s clothing was dirty and wet consistent with the area of weeds from which Mr. Ferkatch saw him crawl; and
the Defendant’s voluntary statement in the back of Officer Lynch’s patrol car. Additionally, only approximately five to ten minutes
passed between the time Mr. Ferkatch saw him crawl out of the weeds and saw him in the back of the patrol car. (T.T.) at 25.
Furthermore, there was sufficient lighting on Poketa Street, and Mr. Ferkatch saw the Defendant walking on Poketa Road. (T.T.) at 25.
For the above reasons, the Court disagrees with the argument averred in the Defendant’s Pa. R.App. 1925 Concise Statement concern-
ing Mr. Ferkatch’s identification of the Defendant. Finally, the defendant actually did not dispute being the individual at trial. In fact,
the defendant did not dispute that he was highly intoxicated, that he was in the Mustang at the time of the accident, or that he was the
individual seen by Mr. Ferkatch crawling onto the road from the weeds. He claimed that he was the passenger and not the driver.

FOR ALL OF THE ABOVE REASONS, the guilty verdict judgment and Order of Sentence by this Court should be affirmed.

BY THE COURT:
/s/Bigley, J.

1 The defendant was also ordered to have a drug and alcohol evaluation and complete the Alcohol Highway Safety School.
2 The Defendant typed “Mr. Ellis” in his Concise Statement. The Court assumes this was a typing error, and that the Defendant
intended to type “Mr. Jeter.”

Hampton Township School District v. Hampton Professional Associates, L.P.
Real Estate Tax Claim—Evidence as to Costs and Attorneys Fees—Post Trial Relief

No. GD 08-006022. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—January 17, 2014.

OPINION
I. Preliminary Statement

This matter involves a dispute between a School District and a property owner within the School District as to real estate taxes due. The School
District (Hampton) seeks taxes from the Hampton Professional Association (Association) on a parcel of real estate described as Lot and Block
719-K-5. The parcel is forty by fifty feet, is assessed at $1200, and the tax is $110 per year. This dispute involves taxes for 2005 through 2012.

On March 25, 2008, Hampton filed a Praecipe for Scire Facias Sur Tax Lien against the Association. Thereafter, on October 7,
2008, Hampton filed a default judgment in the amount of $1,345.73.

The matter languished until February 25, 2013, when Hampton filed a Praecipe for execution on the above judgment, now in the claimed
amount of $2,386.78. On April 24, 2013, a rule to show cause why the property should not be sold free and clear of liens and encumbrances
was issued only to be later stricken on May 15, 2013, per order of my colleague, the Honorable Judith L.A. Friedman. At the same time, a
similar order was issued by Judge Friedman. The Association filed an Answer to the Petition on June 4, 2013. Ultimately, a hearing on the
matter was held before me on December 5, 2013. At that hearing I entered a verdict in the amount $1,737.00 as the total due to Hampton.
All other claims were found to be unreasonable. Thereafter, Hampton filed an appeal to Commonwealth Court on January 3, 2014.

II. Post-Trial Relief
Initially my verdict was entered December 5, 2013. Hampton, therefore, had ten days to file a Motion for Post-Trial Relief under

Rule 227.1. It did not. While the docket entries show that Hampton filed a Motion for Reconsideration on December 12, 2013, and
another Motion for Reconsideration on December 23, 2012, I received neither of them. Indeed, neither motion shows service on
me, but only on opposing counsel. I, therefore, believe the failure to file a Motion for Post-Trial Relief is fatal to this appeal. My
verdict is a decision of the Court and falls within 227.1(c). However, in the event the Commonwealth Court is willing to consider
the merits of the case, I will set forth what I did and why I did it.

III. Facts
The issue was joined between the parties over the reasonableness of the costs and attorney fees sought to be charged. At the

time of the hearing, the amount being claimed was $9,500.
Counsel for the Association pointed out that the property was in reality a small remnant of land. Efforts at settlement had been unavail-

ing due to Hampton’s insistence that all related costs and attorneys fees be paid which continued to escalate to the above number.
At the hearing, counsel for Hampton appeared but without witnesses. He offered documentation as to the elements of the case

– that is, the exact amount of the tax, the costs incurred in bringing the case to trial, and the School District resolution. (N.T.11)
However, no government official was presented to testify to the authenticity of the documents and they bore no official government

seal. Similarly, no one from the delinquent tax collection agency retained by Hampton appeared. Counsel for Hampton attempted to
establish his case solely by the above documents to which counsel for Defendant properly objected on hearsay grounds. (N.T. 11, 12,
15, 16, 17) Counsel for Hampton then stated that if such objections were going to be made then he could offer nothing. (N.T. 17)

Indeed that was the ultimate result – that is, no admissible evidence in support of the claim for costs and attorney fees was ever
presented. Defense counsel contended his client had been attempting to pay the tax for 2005 through 2012 in the amount of
$1,627.47, Defense Exhibit 9. This tender was rejected. Thus, I entered a verdict in the amount of $1,737.00, which was greater
than the default judgment entered five years ago for $1,345.73 and also more than what Defendant had tendered.

I note that in the verdict, I said the costs and charges were unreasonable. In fact, since no admissible evidence was presented,
I should have simply declared a non-suit – that is Hampton failed to prove the elements of the case. Had a Motion for Post-Trial
Relief been filed, I would have corrected this nomenclature.

In conclusion, I entered my verdict as above and facts set forth above are what happened.

BY THE COURT:
Dated: January 17, 2014 /s/O’Reilly, J.
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In Re:

Petition to Confirm Allegheny County Jail Administrative Policy and Practices
for the Assignment of Inmates in the County Jail to Alternative Housing Arrangements

New Allegheny County Jail Administrative Practices for Assignment of Inmates to Alternative Housing Arrangements

Misc. Docket No. 1097-2014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—February 28, 2014.

OPINION
Before the Court is the Petition filed by Andrew F. Szefi, Allegheny County Solicitor, seeking this Court’s approval and confir-

mation of the Allegheny County Jail Administrative Practices for the Assignment of Inmates in the County Jail to Alternative
Housing Arrangements. For the reasons that follow, the Petition will be GRANTED.

The Petitioner, Allegheny County, is a home rule county and political subdivision of the Commonwealth of Pennsylvania (here-
inafter “the County”). The County operates and maintains a prison known as the Allegheny County Jail (hereinafter “the County
Jail”), located at 950 Second Avenue, Pittsburgh, Pennsylvania. The County operates and maintains the County Jail through its
Bureau of Corrections which is supervised by a warden named by the County’s Chief Executive and confirmed by an oversight
board in accordance with the County Jail Oversight Board Act, 16 Pa. Stat. Ann. § 6001-A et seq.

The County Jail is used for the detention of individuals charged with criminal offenses and for the confinement of individuals
who have been convicted of criminal offenses and sentenced by the Court to serve a certain term of incarceration. See, Sentencing
Code, 42 Pa. Cons. Stat. Ann. § 9762. Even though it was constructed to accommodate 2,000 prisoners and detainees, the County Jail
is frequently subject to overcrowding conditions. Through its Bureau of Corrections and with the assistance of the Allegheny County
Jail Oversight Board, the judges of the Criminal Division of the Allegheny County Court of Common Pleas, the Administrative Office
of the Allegheny County Court of Common Pleas and other interested parties, the County has developed programs and practices to
address the problem of overcrowding at the County Jail in a manner that not only protects the safety of the general public but also
serves the goals and objectives of the criminal justice system. One of the programs and practices developed by the County to address
overcrowding at the County Jail is the transfer of certain categories of sentenced prisoners and inmates with detainers and/or bonds
in effect to facilities operated by agencies under contract to the Petitioner to provide “alternative housing “services.

The alternative housing programs sponsored and contracted for by the County have proven to be quite successful not only in
reducing overcrowding in the County but also in providing penological benefits to the participants in these programs. As a result
of the success of these alternative housing programs, many attorneys representing individuals who either have been sentenced to
partial or total confinement in the County Jail have sought orders from this Honorable Court directing the County, through its
Bureau of Corrections, to transfer such individuals from the County Jail into an alternative housing program. These attempts to
obtain Orders of Court committing sentenced inmates directly to an alternative housing facility cause confusion because the
ultimate authority regarding where a sentenced defendant will serve his sentence rests with the Warden as the Supervisor of the
Bureau of Corrections. The policy proposed by the County will help to end this confusion and establish an orderly process for deter-
mining where a sentenced defendant will serve his sentence.

Ultimate authority for the supervision and control of persons sentenced to incarceration by the Courts of this state rests with
the Commonwealth of Pennsylvania. In County of Allegheny v. Commonwealth of Pennsylvania,1 the Supreme Court held:

... it must be remembered that it is the State’s obligation to maintain order and to preserve the safety and welfare of all
citizens. Commonwealth v. Mikulan, 504 Pa. 244, 470 A.2d 1339 (1983); Jackson v. Hendrick, 498 Pa. 270, 284, 446 A.2d
226, 232 (1982) (Nix, J., dissenting); Best v. Zoning Board of Adjustment, 393 Pa. 106, 141 A.2d 606 (1958); Commonwealth
ex rel. Woodside v. Sun Ray Drug Co., 383 Pa. 1, 116 A.2d 833 (1955); Gambone v. Commonwealth, 375 Pa. 547, 101 A.2d
634 (1954); Commonwealth v. Stofchek, 322 Pa. 513, 185 A. 840 (1936); White’s Appeal, 287 Pa. 259, 134 A. 409 (1926);
Powell v. Commonwealth, 114 Pa. 265, 7 A. 913 (1887) aff ’d. 127 U.S. 678, 8 S.Ct. 992, 32 L.Ed. 253 (1888). That responsi-
bility requires the governmental unit to provide adequate and secure facilities for the housing of those individuals who
have demonstrated by their conduct that they pose a danger to the other members of society. The sovereign governmental
power is reposed in the state. United States v. Board of Finance and Review, 369 Pa. 386, 85 A.2d 156 (1951);
Commonwealth v. First National Bank and Trust Co. of Easton, 303 Pa. 241, 154 A. 379 (1931). Although it is entirely proper
and indeed customary for the state to delegate a portion of that obligation among its political subdivisions, Jackson v.
Hendrick, supra, at 284-85, 446 A.2d at. 233 (Nix J., dissenting); United Tavern Owners of Philadelphia v. School District
of Philadelphia, 441 Pa. 274, 272 A.2d 868 (1971); School District of Philadelphia v. Zoning Board of Adjustment, 417 Pa.
277, 207 A.2d 864 (1965); Cleaver v. Board of Adjustment of Tredyffrin Township, 414 Pa. 367, 200 A.2d 408 (1964);
Gagliardi v. Ambridge Borough, 401 Pa. 141, 163 A.2d 418 (1960); Genkinger v. City of New Castle, 368 Pa. 547, 84 A.2d
303 (1951); Lighton v. Township of Abington, 336 Pa. 345, 9 A.2d 609 (1939), such delegation of responsibility does not
relieve the state of its primary duty to assure the satisfactory discharge of the obligation.2

How that authority is delegated is set forth in the Sentencing Code.3 Section 4762 (b) provides:

All persons sentenced three or more years after the effective date of this subsection to total or partial confinement shall
be committed as follows:

(1) Maximum terms of five or more years shall be committed to the Department of Corrections for confinement.

(2) Maximum terms of two years or more but less than five years shall be committed to the Department of Corrections
for confinement, except upon a finding of all of the following:

(i) The chief administrator of the county prison, or the administrator’s designee, has certified that the county prison is
available for the commitment of persons sentenced to maximum terms of two or more years but less than five years.
(ii) The attorney for the Commonwealth has consented to the confinement of the person in the county prison.
(iii) The sentencing court has approved the confinement of the person in the county prison within the jurisdiction of the court.

(3) Maximum terms of less than two years shall be committed to a county prison within the jurisdiction of the court.
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Accordingly, persons sentenced to a maximum term of less than two years are, by statute, automatically committed to the custody
of the wardens of the various county prisons; those serving a maximum sentence of five year or more are automatically committed
to the custody of the Department of Corrections while persons sentenced to more than two, but less than five years, can be
committed to either the State Department of Corrections or, if the criteria set forth in subparagraphs (i) through (iii) are met, to
the county prisons. Those persons sentenced to a county prison are committed to the custody of the warden of those prisons.

The authority that a county prison warden has over an inmate committed to his or her custody is the same in scope as the authority
of the State Department of Corrections has over those inmates committed to its custody. As the authority is considered to have been
delegated from the state to the county, the authority must be the same in scope. The parameters of that authority, in relation to the
authority of a Common Pleas Court Judge in imposing sentence, was the focus of the decision by the Superior Court in
Commonwealth ex. rel. Black v. Superintendent, State Correctional Institution at Graterford.4 In Commonwealth ex. rel. Black, the
defendant entered a plea pursuant to a negotiated plea agreement that provided for a sentence of twenty-nine and one half months
to fifty-nine and one half months incarceration. The agreement also provided that the District Attorney would recommend that the
defendant serve his sentence in the Bucks County Prison. The agreement, including the recommendation made by the District
Attorney that the defendant serve his sentence in the Bucks County Prison, was accepted by the Court and the Court’s sentencing
order directed that the sentence be served in the county prison. Four days after the commencement of his sentence, however, the
defendant was transferred, at the request of the prison warden, to the state correctional facility at Graterford. The defendant filed
a petition for Writ of Habeas Corpus seeking to have the sentencing Court issue an Order directing that his sentence be served at
the Bucks County Prison, pursuant to the plea agreement. The defendant did not, however, seek to withdraw his plea. The lower
court denied the Petition and the defendant appealed.

The Superior Court held, “[N]either the Common Pleas Court nor this Court have…the authority…to direct the Warden of the
Bucks County Prison to confine the appellant in and only in the Bucks County Prison.”5 The Court went to hold that “…the super-
vision, control and administration of correctional institutions and their prisoners are not matters within the authority of the
Courts.”6 Whether or not to house an inmate in the county prison itself or in an alternative housing facility is no different than the
determination made by the Buck County Warden in Commonwealth ex. rel. Black to transfer inmate Black to the state correctional
system. They both involve questions that are best dealt with by those familiar with the needs of the institution. It is a question that
concerns the “ …supervision, control and administration of correctional institutions and their inmates.” As such, it is a determina-
tion solely within the authority and discretion of those charged with the operation of correctional facilities; the state Department
of Corrections for state inmates and the county prisons or county bureaus of corrections for county inmates.

The sentence options available to a sentencing court are clearly outlined in the sentencing code. While the length of sentence
determines whether the defendant is under the control of the state or county, other provisions of the sentencing code and in the
Crimes Code provide a Court with some alternatives in imposing sentence.

(a) General rule.--In determining the sentence to be imposed the court shall, except as provided in subsection (a.1),
consider and select one or more of the following alternatives, and may impose them consecutively or concurrently:

(1) An order of probation.

(2) A determination of guilt without further penalty.

(3) Partial confinement.

(4) Total confinement.

(5) A fine.

(6) County intermediate punishment.

(7) State intermediate punishment.7

There are also specific provisions regarding alternatives to total or partial confinement. A Court has the authority to direct an inmate
convicted of operating a motor vehicle 8or a watercraft9 while under the influence of alcohol to serve their sentence, as part of a sentence
of restrictive intermediate punishment, in a residential treatment program.10 Similarly, a defendant convicted of those offenses while
under the influence of a controlled substance can serve some or all of their sentence in a drug or alcohol treatment facility. Beyond these
provisions, however, there is nothing in the sentencing code that permits a judge to direct where a defendant may serve his sentence.

The words “alternative housing” do not appear in the sentencing code. They do, however, appear in 61 Pa. C.S.A. § 1724, which
sets forth the “Powers and Duties” of County Jail Oversight Boards:

(a) General rule.--The board’s administrative powers and duties shall include the operation and maintenance of the prison
and all alternative housing facilities, the oversight of the health and safekeeping of inmates and the confirmation of the
chief executive’s selection of a warden.

(b) Living conditions.--The board shall ensure that the living conditions within the prison and alternative housing facili-
ties are healthful and otherwise adequate.

(c) Unannounced inspections.--The board shall, at least twice each year, conduct an unannounced inspection of the
prison’s physical plant. During such inspections, the board shall interview a cross section of inmates, out of the presence
of the warden and his agents, to determine the conditions within the prison and alternative housing facilities. After each
inspection, the board shall prepare a written report setting forth its findings and determinations which shall be available
for public inspection.

(d) Operations to be consistent with law.--The board shall ensure that the prison is being operated in accordance with its
regulations and the laws and regulations of this Commonwealth and of the United States.

(e) Investigations.--The board shall investigate allegations of inadequate prison conditions and improper practices occur-
ring within the prison and may make such other investigations or reviews of prison operation and maintenance. The
books, papers and records of the prison, including, but not limited to, the papers and records of the warden and those
relating to individual inmates, shall at all times be available for inspection by the board.
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(emphasis supplied). In 61 Pa. C.S.A. § 1726, among the duties of a county warden is to “ ... employ deputies, assistants and other
personnel required to adequately operate the prison and alternative housing facilities.”11

The clear intent of the legislature in including references to alternative housing in legislation setting forth the duties of County
Prison Oversight Boards and County Prison Wardens was to confirm what was already clear with regard to state correctional facili-
ties, namely, that decisions as to where inmates committed to those facilities would serve those sentences rest with those who have
the responsibility to run those facilities. Once a defendant is “committed” to the custody of the warden of a county prison, it is for the
warden to determine the proper disposition of that inmate within the prison or any alternative housing facilities available. The authority
of a sentencing court to control the sentence is limited to the initial determination whether to impose a sentence or probation, partial
confinement or total confinement and the impositions of those dispositions permitted as intermediate or restrictive intermediate
punishment and commitment to drug or alcohol treatment facilities for drug and alcohol related offenses as described above.

While a Sentencing Court certainly has the power to make recommendations concerning alternative housing, the Court can no
more order a sentence to be served in alternative housing than it can order a sentence to be served in a particular state correctional
facility.

Simply put, sentencing is a purely judicial function; the housing, placement and treatment of sentenced prisoners is an execu-
tive function.

For these reasons, the following ORDER will be entered:

ADMINISTRATIVE ORDER OF COURT
AND NOW, to-wit, this 28th day of February, 2014, upon presentation of the instant Petition To Confirm Allegheny County Jail

Administrative Policy and Practices for the Assignment of Inmates in the County Jail to Alternative Housing Arrangements and
upon motion of Andrew F. Szefi, County Solicitor, it is hereby ORDERED, ADJUDGED and DECREED that said Petition is
GRANTED.

It is hereby ORDERED that the County’s Bureau of Corrections recently promulgated Policy Directive #37 setting forth an offi-
cial set of administrative policies and practices for the assignment of prisoners sentenced to the County Jail and detainees in the
County Jail to alternative housing arrangements (hereinafter referred to as the “County’s Alternative Housing Policy,”) which is
attached hereto as Exhibit “A” is hereby CONFIRMED and APPROVED.

It is further ORDERED that no Orders of Court sentencing an inmate to a period of partial or total confinement in the Allegheny
County Jail shall contain any language directing or commanding the County’s Bureau of Corrections (i.e. – the County Jail) to trans-
fer that inmate to an alternative housing facility or program; provided however, that an Order of Court sentencing an inmate to a
period of partial or total confinement in the Allegheny County Jail may contain a recommendation to the County’s Bureau of
Corrections that transfer to an alternative housing facility or program should be considered or made if the inmate meets the eligi-
bility requirements and other stated conditions in the County’s Alternative Housing Policy.

It is further ORDERED that copies of this Order of Court shall be disseminated by publication once in the Pittsburgh Legal
Journal and by posting in appropriate locations.

BY THE COURT:
/s/Manning, P.J.

1 490 A.2d 402 (Pa. 1985).
2 490 A.2d at 410-411.
3 42 Pa.C.S.A. 9701, et. seq.
4 439 A.2d 193 (Pa. Super 1981).
5 439 A.2d at 194.
6 439 A.2d at 194.
7 42 Pa. C.S.A. § 9721.
8 75 Pa. C.S.A. § 3804, 3808 (a) (4).
9 30 Pa. C.S.A. § 5502 (c.1).
10 204 Pa. Code § 303.12 (A0 (6).
11 61 Pa. C.S.A. § 1726 (b).

American Civil Liberties Union of Pennsylvania v.
The City of Pittsburgh

Miscellaneous—Right-to-Know Law—Appeal from the City of Pittsburgh’s Denial of the RTK Request

No. SA 13-000657. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—December 30, 2013.

OPINION
The American Civil Liberties Union of Pennsylvania (ACLU) has appealed this Court’s affirmance of the dismissal of its appeal

by the Pennsylvania Office of Open Records (OOR). The parties filed “Joint Proposed Findings of Facts” with attached Exhibits A
through E, which I have adopted.

The ACLU sought records from the City under the Right-to-Know Law (RTKL) regarding its Special Weapons and Tactics
(SWAT) teams and the acquisition and use of “cutting-edge weapons technology,” as specifically set forth in Exhibit A. Benjamin
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Smith, the City’s Open Records Officer, responded:

I’ve determined that the requested records, to the extent they exist, are not public and your request is denied in its entirety.
The RTKL exempts records pertaining to investigations, regardless of whether the investigation is closed and regardless
of whether they are of a criminal or non-criminal nature. (See 65 P.S. §§67.708(b)(16)(i) – (vi) and 67.708(b)(17) (i) – (vi).)
Your request is further denied because the requested records may contain criminal history record information; such
information is subject to the protections of the Criminal History Record Information Act (CHRIA), 18 Pa.C.S.A. §9101, et
seq., and therefore barred from disclosure to a non-criminal justice agency pursuant to a RTKL request. See 65 P.S.
§§67.102 and 67.305(a)(3). Your request is also denied pursuant to 65 P.S. §§67.703, 708(b)(1)(ii), 708(b)(2), 708(b)(3),
708(b)(6)(i)(A), 708(b)(26) and 708(b)(10)(i)(A.

Exhibit B. The ACLU appealed the denial to the OOR, stating:

The documents we requested are subject to the Right to Know Law because they are records of a local agency that are
not exempt from disclosure under section 708, any other federal or state law or regulation or judicial order or decree, or
protected by a privilege. … The City denied all requests based on the Criminal History Record [Information] Act
(CHRIA), 18 Pa.[C.S.A.] §9106(c)(4) and a myriad of exceptions including 703, 708(b)(1)(ii), (b)(2), (b)(3), (b)(6)(i)(A),
(b)(10)(i)(A), (b)(16), (b)(17) and (b)(26) of the Right to Know Law with no further explanation for its denials other than
quoting the statutory language.

The City’s response does not satisfy the requirements of the Right to Know Law for denial of a request. Under Section
903(2) the City must include “the specific reasons for the denial” as well as the citation to the relevant legal authority.
See Priya Abraham and the Commonwealth Foundation v. School District of Philadelphia, OOR Dkt. AP 2012-0070. The
burden of proof is upon the City to show why the information sought is exempt from disclosure – but the City’s response
fails to provide any factual information in support of its reliance on these subsections. In fact, the City has provided no
evidence regarding the nature of the records being withheld.

Exhibit C.
The ACLU’s appeal to the OOR lacked the grounds upon which it asserted the requested records are public; nor did it respond

to the exemptions and other grounds the City asserted in denying the request. The ACLU, however, argues the City’s failure to
comply with §67.903(1) and (2) of the RTKL in its denial letter prevented the ACLU from more fully complying with §67.1101
(a)(1). Section 67.903, Denial, reads as follows:

If an agency’s response is a denial of a written request for access, whether in whole or in part, the denial shall be issued
in writing and shall include:
(1) A description of the record requested.
(2) The specific reasons for the denial, including a citation of supporting legal authority.
(3) The typed or printed name, title, business address, business telephone number and signature of the open-records
officer on whose authority the denial is issued.
(4) Date of response.
(5) The procedure to appeal the denial of access under this act.
(Emphasis added).

Section 67.1101, Filing of appeal, subsection (a)(1), Authorization, reads as follows:

If a written request for access to a record is denied or deemed denied, the requester may file an appeal with the Office
of Open Records or judicial, legislative or other appeals officer designated under section 503(d) within 15 business days
of the mailing date of the agency’s response or within 15 business days of a deemed denial. The appeal shall state the
grounds upon which the requester asserts that the record is a public record, legislative record or financial record and shall
address any grounds stated by the agency for delaying or denying the request. (Emphasis added).

In its appeal to the OOR, however, the ACLU never contended it was unable to comply with §67.1101 because of the City’s fail-
ure to describe the records responsive to its request. In contrast, the City’s response to the ACLU’s appeal to the OOR asserted the
appeal was deficient and should be dismissed because it failed to explain why the records sought were public and did not respond
to the exemptions or other grounds cited by the City for its denial. The OOR agreed with the City and dismissed the ACLU’s appeal
without addressing the merits. In its Notice of Appeal to this Court, the ACLU contends its appeal to the OOR was sufficient
because the City’s denial was inadequate. The ACLU cites no case law supporting this contention that, in effect, the City’s alleged
failure to comply with the RTKL excused the ACLU from its obligation to comply with the RTKL.1 In its brief filed after the first
hearing in this Court, the ACLU argued for the first time:

Because the City did not look for records, let alone identify the records that it contends are exempt from the RTKL,
the ACLU could not have more specifically articulated the deficiency in the City’s denial2… Because the City did not even
state whether it possessed responsive records, and because the City did not describe any of the records in its possession
that are responsive to the ACLU’s request, the City failed to meet its burden of proving by a preponderance of the
evidence that the requested records were exempt from public disclosure…3 It was not possible for the ACLU to provide
any other response than the one it did.4

The ACLU did not explain why it was not “possible” for it to assert the grounds for its claim that the records were public or address
the City’s grounds for denial.5

In Saunders v. Pennsylvania Department of Corrections, 48 A.3d 540 (Pa.Cmwlth. 2012), the OOR dismissed Saunders’ appeal
because he failed to state the grounds upon which he asserted the records were public, in violation of §67.1101(a)(1). On appeal
Saunders argued that because the DOC’s denial merely parroted the statutory language, he was unable to properly respond to the
DOC’s assertion of exemption from disclosure. The Court held the DOC’s citations to the various subsections of §708 were suffi-
cient to give Saunders notice of the grounds for denial and affirmed the OOR’s dismissal of Saunders’ appeal. Accord, Department
of Corrections v. Office of Open Records, 18 A.3d 429 (Pa.Cmwlth. 2011); Govan v. Department of Public Welfare, 2013 WL 3156601
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(Pa.Cmwlth. May 22, 2013); Padgett v. Pennsylvania State Police, 73 A.3d 644 (Pa.Cmwlth. 2013). In Padgett, the Court specifically
noted requester’s failure to discuss the Criminal History Record Information Act, 18 Pa. C.S. §§ 9101-9183 (CHRIA), even though
requester sought criminal investigation records and the State Police cited CHRIA in its denial letter. In the instant case the ACLU
failed to discuss CHRIA despite having requested “incident reports.”6 Further, while the ACLU, in its appeal to the OOR, acknowl-
edged the City’s denial based on CHRIA and “a myriad of exceptions,” it never averred it was unable to comply with §67.1101(a)(1)
because the City listed such exceptions without explanation.7

Interestingly, the ACLU seeks to distinguish Saunders by arguing the Commonwealth Court did not address the issue that
Saunders was unable to formulate specific objections to the denial because the DOC failed to provide a description of the records
requested. The Court noted Saunders did not raise the issue in his appeal to the OOR and, therefore, the issue was waived.8

Instantly, the ACLU likewise failed to raise the issue before the OOR. The thrust of the ACLU’s appeal to the OOR was the City’s
failure to meet its burden that any of the exemptions applied.

In Department of Corrections v. Office of Open Records, 18 A.3d 429, 434 (Pa.Cmwlth. 2011), the Court stated “[b]y concluding
that this requirement [§67.1101(a)(1)] is mandatory we are not requiring a requester to prove anything; the provision merely places
a burden on the requester to identify flaws in an agency’s decision denying a request.” (Original emphasis) The ACLU argues it
identified flaws by asserting the City’s denial letter failed to provide any factual information in support of its reliance on the stated
exemptions. Arguing that the City violated §67.903, however, does not constitute identifying flaws. Because the ACLU’s appeal to
the OOR failed to comply with §67.1101(a)(1), it is unnecessary to address the adequacy of the City’s denial.

BY THE COURT:
/s/O’Brien, A.J.

Dated: December 30, 2013

1 See the ACLU’s Notice of Appeal, paragraph 17.
2 Brief of Petitioner at pages 1-2.
3 Id. at page 4.
4 Id. at page 5.
5 65 P.S. §67.102 defines “public record” as a record of a Commonwealth or local agency that, among other things, is not exempt
under §708. Thus, part of asserting the grounds why the records are public includes asserting why the exemptions do not apply.
6 Exhibit A, page 1, paragraph A.1.
7 Exhibit C.
8 Saunders at 542, fn. 4.

Dorothy V. Schaeffer v.
Bob Evans Farms, Inc. and/or Bob Evans Farms, Inc. t/d/b/a Bob Evans Restaurant

Slip and Fall—Personal Injury—Premises Liability—Negligence

No. GD 11-011422. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—February 24, 2014.

OPINION
Introduction and Factual Background

On December 8, 2010, plaintiff slipped and fell on a patch of ice on the sidewalk in front of defendant’s restaurant as she was
walking toward a newspaper vending machine. She later filed this action alleging the fall aggravated a preexisting condition of her
left knee, resulting in the eventual replacement of the knee on April 11, 2011. The theory of recovery was that although manage-
ment at the restaurant was aware of a roof leak which caused ice to form on the sidewalk, it did nothing to eliminate the problem
or warn customers, such as plaintiff, of the dangerous condition. The testimony of plaintiff ’s orthopedic surgeon, Michael Seel,
M.D., included the following:

It is my opinion that this injury represented an aggravation to her preexisting degenerative changes; and as I say
that, what I mean by that is it represented a material contribution to her need for additional treatment up to and includ-
ing a knee replacement.

• • •

The injury of December 8, 2010, which was a slip-and-fall, resulted in aggravation of her preexisting degenerative joint
disease of her knee.

There’s no question that she had a fall and sustained an injury, including a fracture of her femur, in the mid 1970s.
There is also no question that she had preexisting degenerative joint disease of her knee that is well documented in the
records of Dr. Hottenstein and others that we’ve just discussed.

The slip-and-fall injury of December 8, 2010, represented a material contribution to Ms. Schaeffer’s arthritic condi-
tion of her left knee.

What I mean by that specifically is that it changed the natural history of the wear-and-tear arthritis that she was
suffering from.

And when I say “changed the natural history,” it took a condition which was causing her off-and-on symptoms and
requiring intermittent treatment over the years but not requiring regular and steady treatment and not requiring surgery,
so what changed in December 8th, 2010, and thereafter is the pattern of treatment.
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So rather than an isolated emergency room visit or perhaps an isolated visit with either the orthopedic surgeon or
her primary care provider, what you see after December 8, 2010, is a regular pattern of care and treatment as well as a
significant increase and change in the nature of her complaints.

So as she’s seen initially by MedExpress and later on by various orthopedic surgeons, including Dr. Demeo as well
as Dr. Crossett prior to myself, the condition continues to cause her increasing symptoms, continues to cause her increas-
ing pain and disability, and ultimately requires a knee replacement surgery in April of 2011, so the basis of the opinion
that this injury represented a change in the natural history is found in the medical records as well as the history that I
obtained from Ms. Schaeffer when we first met.

Deposition of Michael Seel, M.D., pp. 6-7 and 21-23.

Defendant called orthopedic surgeon, Jeffrey Kann, M.D., who gave the following explanation of why he believed plaintiff ’s fall
did not cause the need for her knee replacement:

Ms. Schaeffer is a very typical patient that I would see in my office. She had noted in 2002 to already have end stage
arthritis of her left knee. Again, I think we’ve described what that meant, but it’s bone on bone, no tread left on your tire,
et cetera. So at that point she had met the radiographic criteria for knee replacement surgery. Over the subsequent years,
she’d been treated by various physicians with medications for her ongoing left knee pain. The pain was always present,
but it waxed and waned in its intensity. She was again seen as late as 2009 when her pain level was significant enough
that she required narcotic medication. Knee replacement surgery is an elected procedure. It’s not an emergency, it’s not
an appendectomy or a heart attack. It’s a procedure which is done when a patient desires it to be done.

Ms. Schaeffer---and it had been noted by a number of orthopedic surgeons prior to the events on December 8, 2010,
that she had been offered or suggested knee replacement surgery, but she just simply wasn’t ready for it at the time that
it was offered to her. So the issue really comes to did this fall in any way change the natural history of Ms. Schaeffer’s left
knee arthritis. In my opinion it did not. I hold that opinion based on her radiographs. There’s been no evidence there’s
been any radiographic advancement of her arthritis. Her arthritis was already end stage, it was already severe arthritis
and clinically was there any difference in her physical exam findings between what’s noted even as early as 2002 and
what was noted after the events of 2000---December 8, 2010? There is not.

She was noted to have contractures of her left knee, meaning her inability to fully straighten and fully flex her knee,
as early as 2002/2003, and she had those same findings subsequent to the 2010 event. In my opinion there are no records
which suggest that Ms. Schaeffer had any type of substantial and material change in her underlying left knee arthritis.
And I think the records that occur---that were provided to me from the date of the events in December 8th, 2010 up
through January of 2011 really show that Ms. Schaeffer had a minor sprain or contusion to her left knee, which resolved.

Dr. Demeo’s record certainly would suggest that she had returned back down to her baseline by the time he saw her
about two weeks after the event. He did not recommend any type of treatment for her aside from at some point in life she
may want to see one of the two physicians with whom she was given the name for possible knee replacement and she
followed through with that.

Deposition of Jeffrey Kann, M.D., pp. 41-43,

The jury awarded plaintiff $9,997.35 on November 6, 2013. The jury itemized the verdict as follows:
(a) Past medical expenses $1,341.10
(b) Future medical expenses $0
(c) Past lost earnings $656.25
(d) Past, present, and future pain

and suffering Embarrassment
and humiliation, and Loss of
enjoyment of life $8,000.00

(e) Disfigurement $0
Total $9,997.35

Plaintiff filed post-trial motions seeking the following relief:
• The verdict must be set aside as being against the clear weight of the evidence and, accordingly, a new trial should 

be ordered.
• The verdict must be set aside as being inadequate and, accordingly, a new trial should be ordered.
• A J.N.O.V. should be awarded to Plaintiff.
• A new trial ordered because Plaintiff was prejudiced through the exclusion of one of her expert’s opinions; and/or,
• A new trial on punitive damages should be awarded, as the jury should be permitted to decide if Bob Evans’ 

conduct in allowing a dangerous condition on their property rises to the level of recklessness sufficient to impose 
punitive damages.

Plaintiff ’s Motion for Post-trial Relief, pp. 13-14.

Judgment N.O.V. / New Trial
Our Supreme Court has held as follows regarding judgment n.o.v.:

There are two bases upon which a judgment n.o.v. can be entered: one, the movant is entitled to judgment as a
matter of law and/or two, the evidence is such that no two reasonable minds could disagree that the outcome should have
been rendered in favor of the movant. With the first, the court reviews the record and concludes that even with all factual
inferences decided adverse to the movant the law nonetheless requires a verdict in his favor, whereas with the second the
court reviews the evidentiary record and concludes that the evidence was such that a verdict for the movant was beyond
peradventure.

Rohm & Haas Co. v. Continental Cas. Co., 732 A.2d 1236, 1247 (Pa.Super.1999) (quoting Moure v. Raeuchle, 529 Pa. 394, 402-03,
604 A.2d 1003, 1007 (1992)). Page 5 of plaintiff ’s brief makes the following argument in favor of judgment n.o.v.:
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As set forth in Plaintiff ’s Motion and also herein, even if all factual inferences were drawn against Plaintiff, no two
reasonable persons could fail to agree that the verdict is improper. Plaintiff sustained an aggravation to her knee. Despite
that clear fact, the jury got it wrong and did not award her medical expenses or lost wages commensurate with her
injuries. Accordingly, to the extent that a new trial is not ordered, a J.N.O.V. should be granted.

A court should grant a new trial

when it believes the verdict was against the weight of the evidence and resulted in a miscarriage of justice. Although a
new trial should not be granted because of a mere conflict in the testimony or because the trial judge on the same facts
would have arrived at a different conclusion, a new trial should be awarded when the jury’s verdict is so contrary to the
evidence as to shock one’s sense of justice and the award of a new trial is imperative so that right may be given another
opportunity to prevail.

Mammoccio v. 1818 Market Partnership, 734 A.2d 23, 28 (Pa.Super.1999) (citations omitted). Plaintiff argues as follows on page 4
of her brief concerning her request for a new trial:

In this case, given what occurred, it is the duty of this Court to award Plaintiff a new trial. The verdict with regard
to damages was so clearly against the weight of the evidence, that it shocks the conscience. The damages award, simply
put, shocks one (sic) sense of justice and an award of a new trial is imperative so that right may be given another oppor-
tunity to prevail. The fact that Plaintiff aggravated her pre-existing knee injury was completely apparent. There was no
credible evidence to the contrary. All that opposed the credible evidence was Kann. The fact that Plaintiff aggravated her
knee was as obvious as the photos showing her sprain – i.e. – torn ligaments.

It can be inferred from the jury’s verdict that while it believed that plaintiff ’s pre-existing condition was somewhat exacerbated
by the accident, it did not believe that such exacerbation required the knee replacement. Although this conclusion differs from that
of Dr. Seel, his testimony “was a matter for the jury to accept in full, accept in part, or reject completely.” Donoughe v. Lincoln
Electric Co., 936 A.2d 52, 65 (Pa.Super. 2007). “[T]he fact-finder may accept all, none, or part of an expert’s testimony, part of the
expert’s testimony and part of another’s.” Green v. Schuylkill County Board of Assessment, 730 A.2d 1017, 1021 (Pa.Cmwlth. 1999).
The jury apparently accepted Dr. Kann’s opinion on this question. The jury’s finding of only a temporary exacerbation of plain-
tiff ’s condition not requiring her knee replacement was reasonable and does not shock the conscience. Neither judgment n.o.v. nor
a new trial is warranted.

Exclusion of Expert’s Opinion
During Dr. Seel’s videotaped deposition, taken prior to trial, plaintiff ’s counsel asked him the following question:

There had been indication that as of 2002 one of the physicians had talked about [plaintiff ’s] needing a knee replace-
ment. Is it possible from your review or what you’ve seen that she may have never needed a knee replacement after this fall?

After defense objection, Dr. Seel answered: “Certainly. It’s possible that she may have never needed a knee replacement.”
In paragraphs 4d and 52d of plaintiff ’s post-trial motions she requests a new trial on the basis that she “was prejudiced through

the exclusion of one of her expert’s opinions.” At page 6 of plaintiff ’s brief she argues as follows:

In the instant case, the Court precluded Dr. Seel’s opinion that it was possible that Plaintiff would never have needed a
knee replacement but for the fall at the Bob Evans. Presumably, the Court believed that the credible evidence was so over-
whelming in favor of Plaintiff that such an opinion need not be admitted.1 However, it turns out the opinion was needed.
Dr. Kann had carte blanche2 to advise the jury that Plaintiff always needed a knee replacement – even at times when other
physicians who actually saw Plaintiff did not agree. So, while Dr. Kann’s testimony completely lacked any credibility,
Dr. Seel’s opinion was needed, apparently, to counter Kann’s absurd opinion. By excluding Dr. Seel’s testimony that it was
possible that Plaintiff would never need a knee replacement, Plaintiff was prejudiced.

Original italics and underlining.

Although that portion of the trial transcript which would reveal argument and ruling on this issue has not been produced, it
would appear obvious that Dr. Seel’s testimony on this issue was not rendered with a reasonable degree of medical certainty.

Failure to Charge on Punitive Damages
In paragraphs 4(e) and 52(e) of plaintiff ’s post-trial motions she argues as follows:

A new trial on punitive damages should be awarded, as the jury should be permitted to decide if Bob Evans’ conduct in
allowing a dangerous condition on their property rises to the level of recklessness sufficient to impose punitive damages.

She elaborates in her brief as follows:

A J.N.O.V. and/or new trial is required with regard to the Court’s ruling on punitive damages. The Court in this case took
away from the jury’s consideration whether Bob Evans conduct could constitute recklessness sufficient to support the
imposition of punitive damages. Accordingly, there was a zero verdict for punitive damages, because the jury never even
had the chance to consider them.

• • •

Whether the omission of punitive damages is called an error of law or otherwise, the Court should reinstate the
factual question of: Whether Bob Evans, knowing that it had elderly and handicapped clientele (including Plaintiff specif-
ically that Bob Evans knew had a pre-existing knee injury and that frequented the Bob Evans for 3-5 times a week for
five years), should have fixed a roof that leaked for months, that they were advised by customers was leaking on them
when they got newspapers, was continued to allow to drip into the winter months in front of a newspaper machine, when
they knew that water freezes in Pittsburgh when it is cold which causes ice, when they knew that people go to the news-
paper machines in the morning to retrieve newspapers (at least one of them who they know has a pre-existing knee
injury), yet did not even have a store policy to salt in front of those paper machines, which because of that recklessness
above, caused a regular customer who they knew had a pre-existing knee injury to sprain her knee such that it [was
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severely swollen]. [T]hen, after the fact [defendant] worked to spoliate the evidence scene by pouring salt on the ice
before a photo was taken of it (thus showing only wet salt), lied to the customer that there was no icy condition when there
was, prepared a false incident report stating there was no ice when there was, lied during their depositions and at trial
stating that there was no leaking roof when there was (instead claiming that the magic snows and winds of Pittsburgh had
caused the ice to form), altered testimony when Bob Evans realized a former hostess admitted there was a roof leak (that
she didn’t know whether it impacted the outside), lied and said no renovations had occurred at the Bob Evans when there
had been, but then the truth came out – and the cover up was undone when a terminated (but courageous) ex-assistant
manager came forward and told the truth about the entire cover up that occurred because Bob Evans didn’t think a
regular, good customer would do anything about what they had done[.]

Plaintiff ’s post-trial motions brief, pp. 6-8, footnote omitted.
Although that portion of the trial transcript which would reveal argument and ruling on this issue has not been produced, the

record reflects that prior to trial, partial summary judgment had been granted to defendant by Judge McCarthy in the form of an
order dismissing plaintiff ’s claim for punitive damages. Under the coordinate jurisdiction rule, that ruling could not be revisited.
Moreover, my recollection is that plaintiff established mere garden variety negligence at trial. Finally, I also recall ruling that while
there was evidence presented that defendant attempted to cover up its negligence, such attempt could not be considered on the
issue of punitive damages because it occurred after plaintiff was injured.

In view of the foregoing, I enter the following:
ORDER OF COURT

AND NOW, this 24th day of February, 2014, after consideration of the record, briefs and oral argument, plaintiff ’s Motion for
Post-Trial Relief is hereby denied and defendant’s Motion for Post-Trial Relief is dismissed as moot.

BY THE COURT:
/s/O’Brien, J.

1 I do not recall expressing any such belief.
2 To say Dr. Kann had “carte blanche to advise the jury that plaintiff always needed a knee replacement” seems to imply I ruled
that Dr. Kann could so opine. While I recall making no such ruling, I concede the possibility that I did so rule if this issue was raised
over three months ago at trial. Such ruling was not, however, assigned as error in plaintiff ’s post-trial motions, and plaintiff has
not pointed out where in the record such ruling may have been made. 

Brittaney Thomas, an individual v.
University of Pittsburgh, Pittsburgh Tribune Review and Agnus Berenato, an individual

Brittaney Thomas, an individual v.
University of Pittsburgh, Pittsburgh Post-Gazette and Agnus Berenato, an individual

Defamation—Assault/Battery—Intentional Infliction of Emotional Distress—Negligence—Miscellaneous (Civil Procedure)

No. GD 12-53 & GD 12-52, Consolidated at GD 12-52. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—November 15, 2013.

MEMORANDUM ORDER
This matter involves the application and interpretation of Rule of Civil Procedure 1020(d) addressing multiple causes of action.
Here Plaintiff, Brittaney Thomas (Thomas) asserts that she was suspended by the University of Pittsburgh (Pitt) and its

women’s basketball team coach, Defendant Agnus Berenato (also a Defendant). The reason for the suspension and the facts
surrounding it and subsequent statements about it form the gravamen of this suit. There are also claims against other individuals
apparently involved in an altercation with Thomas. It is before me on the Preliminary Objections of Pitt and Berenato.

Initially, Thomas sued the Defendants at Docket No. GD 12-0048 alleging assault, battery, False Imprisonment, Intentional
Inflection of Emotional Distress, Negligence, claims under Section 1983 of the Federal Civil Rights Act; claims of Disparate
Treatment under the Higher education Act of 1965. She also sued Jania Sims, Patty Coyle, Khadija Head, Mallorie Winn, Carol
Sprague and Steve Pedersen.

The aforesaid matter was removed to Federal Court and it has not yet been acted on.
Thereafter, Thomas filed two other cases against Berenato and Pitt at docket numbers GD 12-052 and GD 12-053. She also sued

the Pittsburgh Post-Gazette and Tribune Review for Defamation. Those cases involve claims of defamation and invasion of privacy
and false light.

The Pitt Defendants here assert that Thomas has failed to abide by Rule of Civil Procedure 1020(d) which provides:
(d) If a transaction or occurrence gives rise to more than one cause of action heretofore asserted in assumpsit and trespass,

against the same person, including cause of action in the alternative, they shall be joined in separate counts in the action against
any such person. Failure to join a cause of action as required by this subdivision shall be deemed a waiver of that cause of action
as against all parties to the action.

The Defendants therefore argue that under the aforesaid rule, Thomas’ complaints at numbers 052 and 053 constitute a waiver
of any other cause of action against the same parties in 048 if the allegations grow out of the same facts. It seems that they do with
the exception of the claims against the media defendants.

Further, the Pittsburgh Post Gazette and the Tribune Review are not named in 048 and therefore the waiver argument does not
apply to them.
The removed law suit has not yet been acted upon, and it is conceivable that the other causes of action raised in 052 and 053 may
be permitted to be added as amendments to the 048 suit once the Federal removal is decided.
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Accordingly, while I believe Rule 1020(d) applies, I will sustain the Preliminary Objections in part and I will dismiss 052 and
053 only as to entities which are named in 048, to wit, University of Pittsburgh, Agnus Berenato, Jania Sims, Patty Coyle, Khadija
Head, Mallorie Winn, Carol Sprague and Steve Pedersen but such dismissal is without prejudice to those causes of action being
offered as amendments to the 048 complaint.

Therefore all other Preliminary Objections are overruled and the Media Defendants to answer in 30 days.
So Ordered,

BY THE COURT:
/s/O’Reilly, J.

Date: November 15, 2013

Duane L. Beam v.
Joseph O. Gebron and Anthony Salino

Consumer Protection/Fraud—Contract—Miscellaneous (Arbitration)

No. GD-13-000470. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—January 14, 2014.

OPINION
This matter involves an appeal by Defendant, Joseph O. Gebron to my order of November 20, 2013, wherein I discharged a Rule

to Show Cause with respect to the claim for Arbitration but all other defenses are preserved.
Plaintiff, Duane L. Beam filed a complaint on January 7, 2013, against both Defendants herein, Joseph O. Gebron (Gebron) and

Anthony Salino (Salino). The cause of action is based on Beam’s dealings with Gebron and Salino who were stock brokers and,
according to Beam, defrauded him and caused him significant monetary damages.

Both were served but Salino filed only a perfunctory, general denial answer. He did not retain counsel and did not respond to
any pleadings of Beam. Ultimately, I granted judgment on the pleadings against him and in favor of Beam on November 19, 2013.

At the same time I heard arguments on the contentions between Beam and Gebron. It appears that Beam had taken a default
judgment against Gebron, which had been the subject of Gebron’s Rule to Show Cause why the judgment should not be granted.
Gebron further averred that Beam had agreed to Arbitration of any dispute with Gebron, and therefore the matter should not be
in Court. Beam had also filed Preliminary Objections to the Arbitration claim of Gebron.

I heard arguments on the contentions on November 19, 2013. Gebron proffered photocopies of documents purportly to be an
agreement by Beam that any dispute arising out of his brokerage account was to be resolved by Arbitration. Beam contested these
documents and asserted the purported signature was not his.

The dispute was compounded by the fact that a prior brokerage house with which Gebron was affiliated had gone into bank-
ruptcy and all records were lost or destroyed.

Based on this alleged forgery and Beam’s denial of any agreement to arbitrate, I ruled in his favor and found that Arbitration
was not appropriate.

My reason was that even though the Courts favor arbitration, it must be unequivocally agreed to by the party against whom it
is to be enforced. The disputed facts of signature led me to conclude that there is a dispute that can only be resolved by a jury or
a judge. Thus my ruling.

While Beam sought to preclude all defenses of Gebron and prevent the opening of the judgment at all, I was unwilling to do that,
and as I said in my order all other defenses of Gebron, with the exception of Arbitration, remain extant and the parties were
ordered to proceed to litigate the matter in Court. Beam has filed a document asking me to certify his contentions for appeal. I
decline to do so and this matter between these parties will be resolved in the appeal.

BY THE COURT:
/s/O’Reilly, J.

Dated: January 14, 2014

Interstate Fire Protection Company, Inc. v.
Repal Construction Company, Inc.

Contract—Miscellaneous (Arbitration)

No. GD 11-021284. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—January 22, 2014.

OPINION
This appeal has been filed by Plaintiff, Interstate Fire Protection Company, Inc. (Interstate) with respect to my Order of

December 13, 2013, wherein I sustained the Preliminary Objections to the Complaint filed by Defendant Repal Construction
Company, Inc. (Repal). Repal, by Preliminary Objections, had asserted that the parties had agreed to submit any dispute to
Arbitration and therefore the matter was hot appropriately in Common Pleas Court.

The pleadings show that nine contracts for repair or remodeling of various sites of Interstate had been entered between the
parties. While each site was covered by a separate contract, the parties were the same and I saw no reason to separate them into
nine individual trials.

Repal also asserted that each contract contained an agreement to submit claims to Arbitration, or Common Pleas or Federal
Court. Two different clauses were in the contracts. In some the clause read:
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Repal must make any election for alternate dispute resolution within sixty days after Interstate notified Repal of its
intent to seek dispute (emphasis supplied).

In other contracts in addition to the sixty day period, the clause also read:

The parties “agree that claims and disputes shall be resolved either by Arbitration to be conducted by the
Construction Dispute Resolution Group of the Allegheny County Bar Association, or litigation before the Courts…”
(emphasis supplied).

In its Answers to the Preliminary Objections, Interstate pointed out that Repal had not complied with the sixty day limitation
and had sought Arbitration well beyond such period and had raised it only in its Preliminary Objections.

With respect to the contracts that referenced the Construction Dispute Resolution Group, Interstate raises two points. The first
is that Repal has not met the sixty day limitation period; and second, the Bar Association’s Dispute Resolution Group has ceased
to exist and thus the contract cannot be, complied with, even if Repal were timely.

ANALYSIS:
The facts here are undisputed and even though the allegations are to be taken as accurate, it is clear that the invocation of

arbitration is outside the time limitation imposed and agreed upon. Thus, I overruled the preliminary objections. Further, had the
invocation been timely, the entity for arbitration, the Bar Association’s Dispute Resolution Group is now defunct. Thus on both
grounds the Preliminary Objections were overruled. Repal to answer in thirty days. See generally Dearry v. Aetna Life & Casualty
Insurance Co., 610 A.2d 468 (Pa. Super. 1992).

BY THE COURT:
/s/O’Reilly, J.

Dated: January 22, 2014

Eliseo-THL Motorsports, LLC, a Pennsylvania Limited Liability Company v.
Eliseo Salazar, individually and t/d/b/a Eliseo Salazar Racing, Inc., Salazar Racing, Inc.

and Salazar Racing; Kari Marciniak, an individual; Eliseo Salazar Racing, Inc.,
a Florida corporation, individually and t/d/b/a Salazar Racing, Inc. and Salazar Racing;

Eliseo Salazar Racing, Inc., a Pennsylvania corporation, individually and
t/d/b/a Salazar Racing, Inc. and Salazar Racing; and Salazar Racing, Inc.,

a Pennsylvania corporation; and Salazar Racing, an unregistered fictitious name
Miscellaneous—Open Default Judgment—Civil Procedure

No. GD 13-007243. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—January 6, 2014.

OPINION
Defendant appeals this Court’s October 21, 2013 Order of Court denying the Defendants’ request to open a default judgment

following the issuance of a rule to show cause.1

Plaintiff filed a complaint May 15, 2013. Plaintiff filed a notice of default on June 12, 2013. On June 13, 2013, Defendant sent a
letter to opposing counsel enclosing a motion to assign the case to the Allegheny County Court of Common Pleas Commerce and
Complex Litigation Center and indicated an intention to present the motion on July 5, 2013. However, neither this letter nor this
motion appears to have been filed at that time. Plaintiff filed a praecipe to enter default judgment against all defendants on June
26, 2013. Defendant claims to have received the praecipe to enter default judgment against all defendants on June 28, 2013.
Defendant filed a petition to open judgment on June 28, 2013. On July 5, 2013, the Honorable Stanton R. Wettick filed an order of
court directing this matter to the undersigned and ordering that the undersigned shall determine “whether this is a complex case
that [the undersigned] will administrate or whether the case should proceed as non-complex.” On July 12, 2013, defendant filed
preliminary objections in the nature of a demurrer. On July 18, 2013, the undersigned entered an order accepting the assignment
of this case as a complex case. On July 31, 2013 this Court issued a rule upon the Respondent/Plaintiff to show cause why the
Petitioner/Defendant was not entitled to an order granting the petition to open default judgment, and directing Respondent/
Plaintiff to file an answer, permitting discovery/depositions, and scheduling the rule returnable and oral argument on the rule on
September 30, 2013.

The Defendant’s Petition to Open Default Judgment was never verified and, therefore, constitutes a nullity with respect to any
affirmative pleading obligations. Moreover, the Petition to Open Default Judgment did not, pursuant to Rule 237.3 attach a copy of
an answer stating a meritorious defense. The Note to Rule 237.3 citing Schultz v. Erie Insurance Exchange, 477 A.2d 471 (1984),
and illustration number 5, in particular, indicates that a party desiring to file preliminary objections does not derive the benefit of
the Rule 237.3 (b) provision that “if the petition is filed within 10 days after the entry of the judgment on the docket, the Court shall
open the judgment if the proposed Complaint or Answer states a meritorious cause of action or defense.” Defendant’s attachment
of a motion to assign the case to the Commerce and Complex Litigation Center does not fulfill the requirement that an answer be
attached to the petition to open default judgment.

Moreover, upon issuance of the rule to show cause why the petition should not be opened, Defendant did answer the petition
and in all material respects denied Plaintiff ’s allegations of a meritorious defense and/or justification for Defendant’s failure to
timely file a responsive pleading to the Complaint. Rule 206.7 states:

If an answer is filed raising disputed issues of material fact, the petitioner may take depositions on those issues, or
such other discovery as the court allows, within the time set forth in the order of the court. If the petitioner does not do
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so, the petition shall be decided on petition and answer and all averments of fact responsive to the petition and properly
pleaded in the answer shall be deemed admitted for the purpose of this subdivision.

Pa R.C.P. 206.7. No depositions were conducted, and no affidavits were filed or other evidence introduced in support of Defendant’s petition.
Defendant’s allegations of a meritorious defense are substantially and materially rebutted.

Because Defendant’s allegations of a meritorious defense are rebutted within the Plaintiff/Respondent’s answer, and no further
discovery is taken on that substantive issue, the Plaintiff/Respondent’s allegations in this regard are thereby deemed admitted.
With respect to the question of whether Defendant asserted an adequate justification for the failure to file a timely responsive
pleading to the Complaint or otherwise resist the entry of a default judgment, the Petitioner/Defendant’s petition is utterly silent.
Accordingly, no response to the issue is made within the Plaintiff/Respondent’s answer, nor is one required. For these reasons this
Court’s October 21, 2013 Order should remain undisturbed.

BY THE COURT:
/s/Colville, J.

1 The question of the ripeness of this appeal is deferred to the judgment of the appellate court.

The North River Insurance Company v.
Mine Safety Appliances Company, et al.

Personal Injury—Products Liability—Insurance

No. GD-10-007432. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—February 13, 2013.

OPINION AND ORDER OF COURT
The subject of this Opinion and Order of Court is Mine Safety Appliances Company’s (“MSA”) Motion for Partial Summary

Judgment Concerning Trigger of Coverage for Mesothelioma and Asbestos-Related Lung-Cancer Claims. MSA seeks a ruling that
“the continuous trigger adopted in J.H. France Refractories Co. v. Allstate Ins. Co., 534 Pa. 29, 626 A.2d 502 (1993), determines
which insurance policy(ies) apply to bodily injury claims (including death resulting therefrom) involving, or allegedly involving,
mesothelioma or asbestos-related lung cancer arising out of exposure to asbestos.”

The North River Insurance Company (“North River”) contends that the continuous-trigger approach adopted in J.H. France is
based on science describing the disease process that has now been rejected by the scientific community studying asbestos. Thus,
J.H. France is no longer good law.

There is no Pennsylvania case law that has addressed this issue.

Background
Since at least the 1980s, MSA has been sued in numerous personal injury lawsuits in jurisdictions across the United States. In these

lawsuits, the plaintiffs allege that they developed mesothelioma or asbestos-related lung cancer from exposure to MSA products
containing asbestos.

There are three North River policies from which MSA seeks coverage for cancer claims arising out of exposure to asbestos: the
earliest policy covers the period from April 1, 1980 to April 1, 1981; the second policy covers the period from April 1, 1981 to April
1, 1982; and the third policy covers the period from April 1, 1982 to April 1, 1983. Each policy is a comprehensive CGL insurance
policy which provides that the insurer will pay on behalf of the insured all sums which the insured shall become legally obligated
to pay as damages on account of “personal injuries.” “Personal injuries” means bodily injury, sickness, or disease caused by an
occurrence during the policy period. An “occurrence” means an accident, including continuous or repeated exposure to conditions,
which results in personal injury.

Under the policy language described above, the North River policies provide coverage only for personal injuries during the
policy period. Thus, the dispute raised by MSA’s Motion for Partial Summary Judgment is over when is an injury, a sickness, and/or
a disease is deemed to have occurred.1

In asbestos cases, there is not an obvious answer as to when an injury, sickness, or disease occurs because several decades may
pass between the initial exposure to asbestos and the development of a detectable disease.

In asbestos litigation, insurers and insureds have proposed different interpretations. These include the following:
Construction 1: Only the policies in effect on the date the claimant’s disease first manifests itself provide coverage.
Construction 2: Every policy in effect at any time the claimant was exposed to asbestos provides coverage; there is no coverage

after the claimant was no longer exposed to asbestos.2

Construction 3: Every policy that provides coverage at any time from the date of the initial exposure to the date of manifesta-
tion covers the entire claim.3

Construction 4: Same as Constructions 2 and 3 with the following modification: Each insurer is required to pay only a pro rata
share of the insured’s liability to be determined by the duration of a claimant’s exposure to the insured’s products during the
policy periods in relation to the entire duration of the claimant’s exposure to the insured’s product.

J. H. France
In J.H. France, six insurance companies provided coverage between 1967 and 1979. Personal injury claims were brought

against J.H. France by persons exposed to J.H. France’s products containing asbestos. Each of the insurance companies refused
to provide a defense or to indemnify J.H. France.

J.H. France instituted an action for declaratory relief to determine which of the various insurance companies were liable for
the defense and indemnification and, if liable, how the liability was to be apportioned among the insurers.

The relevant language in the insurance policies reads as follows:
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[The Insurer] will pay on behalf of the Insured all sums which the Insured shall become legally obligated to pay
as damages because of bodily injury … to which this insurance applies, caused by an occurrence, and [the Insurer]
shall have the right and duty to defend any suit against the Insured seeking damages on account of such bodily
injury … ;

“Bodily injury” means bodily injury, sickness or disease sustained by any person which occurs during the policy
period, including death at any time resulting therefrom ….

“Occurrence” means an accident, including continuous or repeated exposure to conditions, which result in bodily
injury … neither expected nor intended from the standpoint of the Insured.

J.H. France, 626 A.2d at 505.

Pursuant to a stipulation of the parties, the medical evidence at trial included the following:

Pursuant to the stipulation of all parties, the medical evidence at trial included the testimony of Dr. John E.
Craighead, an anatomical and clinical pathologist who is an expert in pneumoconiosis and asbestos-related disease. In
summary, he testified that “injury” is a “process which alters structure,” and the term is applicable in reference to a cell,
a tissue, an organ, or the entire body. “Disease” means “an injury and a response to that injury.” The presence of asbestos
in the lungs stimulates a wide range of reactions, which Dr. Craighead divides into three responses.

First, characterized as “direct injury,” asbestos fibers in the respiratory tract interact with the membranes of the
cells lining the trachea and cause the release of enzymes and superoxides which either damage or kill individual cells.
If sufficient cells are damaged, tissue (an accumulation of cells) is damaged or destroyed. This injury occurs within
minutes after asbestos fibers enter the cells.

Second, characterized as “indirect injury,” the presence of asbestos fibers stimulates macrophages to accumulate.
Macrophages are scavenger cells which attempt to envelope foreign particles. As microphages attempt to ingest the
fibers, there is a release of enzymes which have a damaging effect on tissue. There is also a chemical reaction which scars
the injured tissue. The accumulation of scar tissue in the respiratory system prevents the lung from performing its
normal oxygen-carbon dioxide gas exchange. The process of macrophage accumulation, tissue scarring, and functional
impairment of the lungs begins to occur within a month of exposure.

The third response in the asbestosis process is a change in the form of the cells lining the bronchial tree. The
normal lining, designed to move dust particles out of the body, is replaced by cells lacking cilia, resulting in a tendency
toward accumulation of asbestos particles.

The asbestosis process continues to progress even after exposure to asbestos ceases. Medical authorities differ on
the reasons for this fact. Substantial authority regards this as the nature of the asbestosis pathogenesis. Another view
theorizes that disease progression may be attributable to the eventual, and inevitable, decrease in the respiratory func-
tion involved in aging, and also to other factors such as cigarette smoking or infection. In either view, the injury process
continues after exposure and may culminate in “manifestation,” such severe functional impairment that asbestosis is
finally diagnosed, and of course, the disease may be fatal.

Id. at 505-06.

The initial issue that the Supreme Court addressed in its J.H. France Opinion was whether the Pennsylvania Superior Court was
correct in applying a multiple-trigger interpretation under which an insurer is obligated to pay the entire claim if its policy
covers any period from the date of exposure to the date of manifestation. As to exposure, the Pennsylvania Supreme Court ruled
that the Pennsylvania Superior Court correctly concluded that:

the medical evidence of discrete cellular injuries occurring upon exposure to asbestos justifies the conclusion that expo-
sure to asbestos causes immediate “bodily injury” in the terms of the insurance policies, triggering the insurers’ duty to
indemnify.

Id. at 506.

As to progression and manifestation of the disease, the Pennsylvania Supreme Court stated that “[t]he insurance policy
language and the evidence of the etiology and pathogenesis of asbestos-related disease compel us to reach . . .” the result reached
by the Pennsylvania Superior Court that “the term ‘bodily injury’ also encompasses the progression of the disease throughout and
after the period of exposure until, ultimately, the manifestation of recognizable incapacitation constitutes the final ‘injury,’ and that
these stages in the pathogenesis of asbestos- and silica-related diseases also trigger the liability of J.H. France’s insurance carri-
ers.” Id. (emphasis added).

The Supreme Court offered the following explanation for its ruling that a policy period for asbestos-related cancer extends from
the date of initial exposure to manifestation of the disease:

The insurance policies obligate the insurers to “pay on behalf of the Insured all sums which the Insured shall become
legally obligated to pay as damages because of bodily injury … to which this insurance applies, caused by an occurrence.”
Whether the claimants’ diseases are “bodily injury to which this insurance applies” depends on the definition of bodily
injury. The policies define bodily injury as “bodily injury, sickness or disease which occurs during the policy period.” The
injuries at issue are caused by an “occurrence,” which the policies define as “an accident, including continuous or repeated
exposure to conditions, which result in bodily injury … neither expected nor intended” by the insured. The medical
evidence in this case unequivocally establishes that injuries occur during the development of asbestosis immediately
upon exposure, and that the injuries continue to occur even after exposure ends during the progression of the disease
right up until the time that increasing incapacitation results in manifestation as a recognizable disease. If any of these
phases of the pathogenesis occurs during the policy period, the insurer is obligated to indemnify J.H. France under the
terms of the policy.



april 4 ,  2014 page 93

Abundant authority supports this result. In the surfeit of litigation spawned by asbestos-related disease, many courts
have recognized that mere exposure to asbestos causes injury within the meaning of the same policy language which
controls this case. See, e.g., Porter v. American Optical Corp., 641 F.2d 1128 (5th Cir.), cert. denied, 454 U.S. 1109, 102 S.Ct.
686, 70 L.Ed.2d 650 (1981); Insurance Co. of North America v. Forty-Eight Insulations, Inc., 633 F.2d 1212 (6th Cir. 1980),
clarified, 657 F.2d 814, cert. denied, 454 U.S. 1109, 102 S.Ct. 686, 70 L.Ed.2d 650 (1981). Other courts have recognized that
manifestation, likewise, constitutes an injury which triggers the insurers’ obligation to indemnify. See, e.g., Eagle-Picher
Industries, Inc. v. Liberty Mutual Insurance Co., 682 F.2d 12 (1st Cir. 1982), cert. denied, 460 U.S. 1028, 103 S.Ct. 1280, 75
L.Ed.2d 500 (1983). Rather than selecting one or another of the phases as the exclusive trigger of liability, it seems more
accurate to regard all stages of the disease process as bodily injury sufficient to trigger the insurers’ obligation to indem-
nify, as all phases independently meet the policy definition of bodily injury. This multiple-trigger approach, as well, has
been adopted by other courts. See, e.g., Vale Chemical Co. v. Hartford Accident and Indemnity Co., 340 Pa.Super. 510, 490
A.2d 896 (1985), rev’d on other grounds, 512 Pa. 290, 516 A.2d 684 (1986); AC and S, Inc. v. Aetna Casualty and Surety Co.,
764 F.2d 968 (3d Cir. 1985); Keene Corp. v. Insurance Co. of North America, 667 F.2d 1034 (D.C.Cir. 1981), cert. denied,
455 U.S. 1007, 102 S.Ct. 1644, 71 L.Ed.2d 875 (1982). We therefore affirm the Superior Court’s approval of the so-called
multiple-trigger theory of liability adopted by the trial court.

Thus, every insurer which was on the risk at any time during the development of a claimant’s asbestos-related
disease has an obligation to indemnify J.H. France.

Id. at 506-07 (emphasis added).

The next issue that the Supreme Court addressed in its J.H. France Opinion was how to allocate the liability of each insurer
when, as is commonly the case, more than one insurer is on the risk at one time or another during the period from initial exposure
to manifestation. The Supreme Court rejected the Superior Court’s scheme whereby the several insurers on the risk during the
development of the disease would share the obligation to indemnify on a pro rata basis based on the amount of time each policy
was in effect. Instead, the Supreme Court concluded that each insurer which was on the risk during the development of an
asbestos-related disease is a primary insurer. Thus, J.H. France is free to select the policy or policies under which it is to be indem-
nified. Id. at 508.

The Court concluded that this approach was supported by the language of the policies which provide that each insurer obligated
itself to “pay on behalf of the Insured all sums which the Insured shall become legally obligated to pay as damages because of
bodily injury to which this insurance applies.” Id. at 507.

The Court also looked to the definition of an “occurrence” which constitutes a risk against which the insurance was provided.
According to the Court, this definition suggests that any insurance policy triggered under the multiple-trigger approach with
respect to any specific claim is potentially liable for the entire amount of any judgment or settlement since the entire injury from
exposure to manifestation is defined as one occurrence, meaning that all damages resulting therefrom fall within the indemnifica-
tion obligation of the insurer. Id. at 508.

Position of MSA
The relevant facts in this case are almost identical to the relevant facts in J.H. France. There is no Pennsylvania appellate court

case law that has questioned the rulings in J.H. France. Thus, I should grant MSA’s motion seeking a ruling that the continuous-
trigger approach adopted in J.H. France determines what insurance policies apply to bodily injury claims involving mesothelioma
or asbestos-related lung cancer.

Position of North River
In seeking a ruling denying MSA’s motion that the continuous-trigger approach applied in J.H. France controls this litigation,

North River agrees with MSA that the law has not changed since J.H. France. However, North River contends that what scientists
who study asbestos now know about the progression from exposure to mesothelioma or asbestos-related lung cancer has changed.

In J.H. France, pursuant to a stipulation of the parties, the medical evidence included the opinion of Dr. John E. Craighead who,
according to the J.H. France Opinion, opined that the disease process begins with the initial inhalation from the initial exposure to
asbestos. Consequently, insurance coverage begins at the date of the initial exposure.4

North River, relying primarily on the expert testimony of Dr. Thomas Sporn (North River’s expert),5 states that the scientists
studying asbestos now know that the initial inhalation of the initial exposure to asbestos almost never starts the progression. Thus,
the date of the initial exposure is not the date of the exposure that begins the disease process and, therefore, cannot be used as the
date of bodily injury under the insurance policies. Furthermore, scientists cannot pinpoint the date of the cancer-causing exposure
that began the process.6 In his testimony, Dr. Sporn opines that the disease process for mesothelioma or asbestos-related lung
cancer begins with the inhalation of asbestos (T. 119), but the initial inhalation seldom starts the process. Most inhalations of
asbestos are transient, meaning that they are eliminated by the body (T. 15).

Dr. Sporn stated that everyone living in an industrialized Society inhales asbestos daily and that normally the asbestos fibers
are cleaned by the body’s defense mechanisms at the time they are inhaled. Report of Dr. Sporn, at 6. Dr. Sporn also testified that
there is a threshold dose of asbestos below which the disease process does not commence (T. 4). As long as the fiber burdens remain
below the threshold, the body’s defense mechanisms are sufficient to prevent the start of the process (T. 7).

According to Dr. Sporn, there is overwhelming evidence (and consensus among asbestos researchers) that there is a threshold
level below which the process of asbestos and asbestos-related cancer does not commence. “I disagree with any assertion that each
and every pre-threshold exposure to asbestos contributes to any disease process as well as the assertion that the disease process
begins at the cellular level upon an individual’s first exposure to asbestos (T. 9).”

In summary, there is, according to Dr. Sporn, a consensus among asbestos researchers that in all likelihood it is not the initial
exposure that begins the progression. Thus, science does not support the application of the multiple-trigger theory that begins with
the initial inhalation.

In these summary judgment proceedings, North River is not asking me to make a ruling that science does not support the use
of a multiple-trigger theory based on the initial exposure to asbestos. It only requests that I deny MSA’s motion in order that a fact-
finder can consider North River’s contention that there is virtually no scientific support for the opinion that the progression of
asbestos-related diseases begins with the initial exposure to asbestos.7
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Protection of Insured’s Reasonable Expectations
I am rejecting North River’s contention that I should not follow J.H. France even assuming the scientific community has rejected

opinions that the initial exposure begins the progression of the disease. I am doing so because I believe that issues of insurance
coverage dictated the result which the J.H. France Court reached.

The Court’s Opinion in J.H. France cited and relied upon Keene Corp. v. Ins. Co. of North America, 667 F.2d 1034 (D.C. Cir.
1981). In Keene, the insured (Keene) sought a declaratory judgment as to the rights and obligations of the parties under the
comprehensive general liability policies issued to Keene or its predecessors from 1961 to 1980.

Between 1948 and 1972, Keene manufactured thermal insulation products that contained asbestos. As a result, it was named as
a co-defendant with other companies in over 6,000 lawsuits alleging injury caused by exposure to Keene’s asbestos products. From
1961 to 1980, several insurance companies provided insurance coverage to Keene under comprehensive general liability (CGL)
insurance policies. In this lawsuit for declaratory relief, Keene contended that each insurance company covering any stage in the
progression of asbestos-related diseases provides coverage for the full amount of the claim (or the full amount of the policy
limits). The defendant insurance companies, on the other hand, proposed one of the other interpretations described at pages 2-3
of this Opinion.8

The Court first considered the language of the policy. It found that it did not provide any answers:

The policy language does not direct us unambiguously to either the “exposure” or “manifestation” interpretation. In
the context of asbestos-related disease, the terms “bodily injury,” “sickness” and “disease,” standing alone simply lack
the precision necessary to identify a point in the development of a disease at which coverage is triggered. The fact that a
doctor would characterize cellular damage as a discrete injury does not necessarily imply that the damage is an “injury”
for the purpose of construing the policies. At the same time, the fact that an ordinary person would characterize a fully
developed disease as an “injury” does not necessarily imply that the manifestation of the disease is the point of “injury”
for purposes of construing the policies. In interpreting a contract, a term’s ordinary definition should be given weight,
but the definition is only useful when viewed in the context of the contract as a whole.

Moreover, the legal definition of “injury” in other contexts informs the term’s definition in this case only if ‘the term
operates in a functionally similar manner in the other contexts, In the areas of workmen’s compensation, health insur-
ance, and statutes of limitations, the concept of “injury” performs a function that is different from its function in the
context of comprehensive general liability policies. Therefore, the term’s definition in those contexts is only minimally
relevant to the question at hand. Instead, the purpose of the insurance policies must inform our construction of the term
“injury”.

Id. at 1043-44 (footnote omitted) (emphasis added).

The Court applied settled case law holding that whenever the language of an insurance policy is not clear, a court shall apply
principles of insurance law embodied in each insurance agreement that coverage shall be dictated by the reasonable expectations
of an objective insured. Id. at 1041-42.

The Court stated that under the reasonable expectations standard, the policies that were issued to Keene were for the purpose
of relieving Keene “of the risk of liability for latent injury of which Keene could not be aware when it purchased the insurance.”
Id. at 1047.

The Court stated that in determining coverage, Keene’s right to be free of all liability is paramount:

Although we have defined the term “injury,” we have done so only as an incidental aspect of a logically prior determina-
tion of Keene’s rights under the policies viewed in their entirety. The insurance policies provide Keene with the right to
be free of all liability for asbestos-related disease, unless such a disease was known or knowable by Keene at the time
it purchased an insurance policy. For that right to be preserved, each policy that Keene purchased between an initial
exposure and the ultimate manifestation of a disease must be triggered.

Id. at 1048 (footnote omitted).

The Keene Court posited a rule in which manifestation is the sole trigger of coverage to explain why such a rule would be incon-
sistent with the insurer’s reasonable expectations:

If we were to hold that only the manifestation of disease can trigger coverage, the insurance companies would have to
bear only a fraction of Keene’s total liability for asbestos-related diseases.

The possibility of that result would undermine the function of the insurance policies. When Keene purchased the policies,
it could have reasonably expected that it was free of the risk of becoming liable for injuries of which it could not have
been aware prior to its purchase of insurance.

Id. at 1045-46 (footnote omitted).

The Court rejected the ruling of the District Court that an insurer is obligated to pay only a pro rata share of Keene’s liability
because “Keene’s security would be contingent on the existence and validity of all other applicable policies. Each policy, therefore,
would fail to serve its function of relieving Keene of all risk of liability.” Id. at 1048.

A Ruling in Favor of MSA
I now consider the present case.
Pennsylvania case law governing the interpretation of insurance policies does not differ from the analysis the Court used in

Keene.9

In Vale Chemical Co. v. Hartford Accident & Indem. Co., 490 A.2d 896, 902 (Pa. Super. 1985), rev’d on other grounds, 516 A.2d
684 (Pa. 1986), the Court stated: 10

As we find that the policy language in the instant case does not direct us unambiguously to either an “exposure” or
“manifestation” interpretation, we must look to the general expectations of the insured at the time of purchase in order
to determine the extent of coverage. Manufacturers’ policy was entitled “Products Public Liability Policy.” The fact that
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Vale purchased a general products liability policy indicates that it reasonably expected that it was free of the risk of
becoming liable for latent injuries which were incurred during the policy period but manifested at a later time. There is
no clear indication in the Manufacturers’ policy, considering its totality, that the parties intended to exclude coverage for
these latent diseases.

(Citations omitted).

In Butterfield v. Giuntoli, 670 A.2d 646, 653 (Pa. Super. 1995), the Court stated that when interpreting an insurance contract
where a policy provision is ambiguous, “the proper focus of this scrutiny is the reasonable expectations of the insured at the time
of purchase.”

In Betz v. Erie Ins. Exchange, 957 A.2d 1244, 1253 (Pa. Super. 2008), the Court stated that the proper focus regarding issues of
coverage under insurance contracts is the “reasonable expectation of the insured.”

For the reasons set forth in Vale, 490 A.2d at 902, and in Keene (see page 11 of this Opinion), I find that when MSA purchased
the North River policies, it would have reasonably expected that it was free of the risk of becoming liable for injuries of which it
could not have been aware prior to the purchase of the policy. To meet these expectations, the coverage must include any claims
for which the insured may be liable under tort law.

Consider the following fact situation: A steelworker was diagnosed with mesothelioma in 2007. He worked at West End Steel
from 1970-1987. He was exposed at the workplace to fire-retardant asbestos manufactured by MSA from 1970-1972 and to the fire-
retardant asbestos manufactured by Industrial Products (now out of business) from 1973-1987.

The steelworker sued only MSA. The steelworker received a verdict of $1 million based on expert testimony, applying the
frequency, regularity, and progression test, that the exposure during the 1970-1972 period, as described by the plaintiff, was a
substantial cause of the cancer. See Betz v. Pneumo Abex, LLC, 44 A.3d 27 (Pa. 2012); Gregg v. V-J Auto Parts, 943 A.2d 216 (Pa.
2007). MSA sought indemnification from its insurers whose policies covered the period from 1970-1972. The insurers contended
that there is no coverage because scientists studying asbestos have concluded that it is far more likely than not that the exposure
to asbestos that started the progression of the steelworker’s disease leading to manifestation occurred, at the earliest, at least
several years after 1972.

However, in interpreting the insurance policies covering the years 1970-1972, it does not matter whether or not the insured can
prove that the exposure that caused the progression occurred between 1970 and 1972. Since MSA was found to be liable to the steel-
worker under Pennsylvania tort law for exposures between 1970 and 1972, the insurance policies covering these years should
provide coverage. Otherwise, MSA does not receive the protection it would have reasonably expected.

A question that the insurance company may ask is why is the company required to provide coverage for policies covering 1970-
1972 if the company can prove that in all likelihood there were no injuries from exposure to asbestos leading to progression and
manifestation for the period between 1970-1972.

My response is that the insurer is basically saying that it has no obligation to provide coverage when tort law gets it wrong. This
position is contrary to an interpretation of the policy based on the insured’s reasonable expectations that the insurance policies
relieve MSA of the risk of liability for claims MSA is obligated to pay arising out of exposures between 1970 and 1972.

Using the steelworker example, the policy period is 1970 to 1972. The jury concluded that exposure to MSA’s products between
1970 and 1972 was a cause of the plaintiff ’s disease. Thus, the insured became legally obligated to pay the amount of the verdict
because of the jury’s determination that there is a link between the exposure between 1970 and 1972 and the disease. Under the
reasonable expectations interpretation, the insurer agreed to pay all sums which the insured became legally obligated to pay based
on the exposures between 1970 and 1972.

There would be a very different landscape in Pennsylvania if I agreed with North River that J.H. France’s multi-trigger
approach begins only when the insured can establish the date of the exposure which began the progression. Under J.H. France,
the period of coverage is easily determined—what is the date of the initial exposure and what is the date of manifestation. However,
if coverage begins only when the insured can establish the date of the exposure that began the progression, this will be a case-by-
case determination based on expert testimony.

J.H. Frances’ multi-trigger approach that begins with the initial exposure, reaches every claim that is viable under tort law. If
coverage begins only on the date of the exposure that began the progression, there will be no certainty as to the period of cover-
age, and there will likely be claims for which the insured is liable that are not within a period of coverage.

In Ins. Co. of North America v. Forty-Eight Insulations, Inc., 633 F.2d 1212 (6th Cir. 1980), also cited approvingly by the J.H.
France Court, the Court stated that the use of the date of the first exposure that began the disease process is an interpretation no
one wants because the cost of the litigation would be prohibitive if medical testimony as to the origin would have to be taken in
each of the thousands of asbestosis cases. Furthermore, “it is almost impossible for a doctor to look back and testify with any
precision as to when the development of asbestosis ‘crossed the line’ and became a disease.” Id. at 1218. On the other hand, a
ruling that bodily injury takes place upon initial exposure to asbestos is “both a literal construction of the policy language and the
construction which maximizes coverage. It is also the construction which, we think, best represents what the contracting parties
intended.” Id. at 1223.

In Commercial Union Ins. Co. v. Sepco Corp., 765 F.2d 1543 (11th Cir. 1985), the insurer contended that the medical evidence in
the case contradicts the essential tenet of the exposure theory that each inhalation of asbestos fibers results in bodily injury. The
insurer offered expert testimony “to the effect that not everyone exposed to asbestos contracts an asbestos-related disease such as
asbestosis and that exposure to asbestos does not produce instantaneous sub-clinical cellular changes in the lungs.” Id. at 1545-46.

The Court responded by stating: “We believe that the exposure theory is more accurately analyzed as positing not that each
inhalation of asbestos fibers results in bodily injury, but rather that every asbestos-related injury results from inhalation of
asbestos fibers . . . [B]ecause it is impossible practically to determine the point at which the fibers actually imbed themselves in
the victim’s lungs, [equating] exposure to asbestos with ‘bodily injury’ caused by the inhalation of asbestos is the ‘superior inter-
pretation of the contract provision.’” Id. at 1546.

In summary, the multi-trigger approach of J.H. France where coverage begins with the initial exposure to asbestos and ends at
the date of manifestation serves the function of relieving MSA of the risk of liability for injuries for which MSA may be found liable.
There may be other approaches that achieve the same result. However, the bottom line is that the reasonable expectations of the
insured should be protected through an interpretation of insurance coverage that parallels the insured’s liability, and J.H. France
provides such protection.
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For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 13th day of February, 2014, it is hereby ORDERED that Mine Safety Appliances Company’s Motion is granted, and the

continuous-trigger approach adopted in J.H. France Refractories Co. v. Allstate Ins. Co. determines which policies apply to bodily
injury claims involving mesothelioma or asbestos-related lung cancer arising out of exposure to asbestos.

BY THE COURT:
/s/Wettick, J.

1 “The relevant terms in the North River policies are substantially similar to those in the J.H. France’s carriers.
2 Construction 2 might, instead, use the date of the exposure that began the progression of the disease.
3 Construction 3 might, instead, use the date of the exposure that began the progression of the disease.
4 The dates of the initial exposure to asbestos and the date of manifestation are readily obtainable facts. Thus, it is easy to estab-
lish coverage by applying this continuous-trigger approach that begins with the initial exposure.
5 Parts of Dr. Sporn’s deposition testimony are at Binder Index E, Exhibit 9 and Index G, Exhibit B; his Report is at Binder Index
E, Exhibit 2.
6 According to North River’s experts, it is not possible to establish the date of the exposure that began the progression of the
disease. At best, estimates can be made by working backwards from the date of manifestation. See Report of Dr. Sporn, at 8 (“ …
there are individual variations that make it impossible to establish exactly what the threshold is and when it is reached ….”).
7 I find no merit to North River’s contention that J.H. France’s multi-trigger approach applies only to asbestosis. The Pennsylvania
Supreme Court’s Opinion in J.H. France never restricted its analysis to asbestosis claims.

The Superior Court Opinion in J.H. France, which adopted the continuous-trigger approach, said that the evidence establishes
that there is a discrete injury occurring almost contemporaneously with the exposure to asbestos which “if one continues to be
exposed to asbestos, will result in asbestosis, mesothelioma or other asbestos-related disease.” 578 A.2d at 468, 474 (Pa. Super.
1990) (emphasis added). Thus, the Court found to be dispositive the question of “under what circumstances can France reasonably
conclude that coverage is provided for the occurrence of asbestos-related diseases?” Id. at 475 (emphasis added).

According to the Supreme Court Opinion, the Superior Court reached the conclusion that the stages in the pathogenesis of
asbestos-and silica-related diseases also trigger the liability of J.H. France’s insurance carrier. The Supreme Court ruled that “we
find no error in this analysis and conclusion. The insurance policy language and the evidence of the etiology and pathogenesis of
asbestos-related disease compel us to reach this result.” 626 A.2d at 506 (emphasis added). The Court also affirmed the Superior
Court’s approval of the multiple-trigger theory of liability and thus, “every insurer which was on the risk at any time during the
development of the claimant’s asbestos-related disease has an obligation to indemnify J.H. France.” Id. at 507.

In addition, the Pennsylvania Supreme Court Opinion relied on the Keene case, discussed at pages 10-12 of this Opinion, which
applied the multiple-trigger approach to asbestos-related diseases.

Furthermore, assuming that J.H. France applied the multiple-trigger approach only to asbestosis, I extend its application to all
cancer-related diseases caused by exposure to asbestos in order to protect MSA’s reasonable expectations. See my discussion of
Protection of Insured’s Reasonable Expectations at pages 10-12 of this Opinion.
8 While no insurance company favored Keene’s proposed interpretation, they were not in agreement as to what interpretation they
wanted the court to apply.
9 In this case, the language of the policies is ambiguous for the reasons set forth in Keene—see pages 10-11 of this Opinion. Thus,
I need not decide whether or not a Court can consider an insured’s reasonable expectation only in situations in which the insur-
ance contract is deemed ambiguous. See Betz v. Erie Ins. Exchange, 957 A.2d 1244, 1253 (Pa. Super. 2008).
10 Vale was cited with approval in J.H. France at 626 A.2d at 507.
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Commonwealth of Pennsylvania v.
Lloyd Bundy

Criminal Appeal—SORNA—PCRA—Petition to Enforce Plea Agreement—Not a PCRA Petition

No. CC 200810465. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 30, 2013.

OPINION
PROCEDURAL HISTORY

Appellant, Lloyd Bundy, was charged by criminal information (CC 200810465) with one count each of: Statutory Sexual Assault;1

Endangering Welfare of Children;2 Corruption of Minors;3 and Indecent Assault.4

On May 12, 2009, Appellant pled nolo contendere to Corruption of Minors and Indecent Assault.
On May 12, 2009, Appellant was sentenced by the Trial Court to an aggregate term of four years probation, as well as partici-

pation in the sex offenders program. Following a probation violation, Appellant was resentenced by the Trial Court on December
8, 2011, to the following:

Count three: Corruption of Minors – three to six months incarceration in alternative housing;
Count four: Indecent Assault – two years probation to be served consecutive to the period of incarceration imposed at count three.
On December 20, 2012, the Adam Walsh Act became effective, requiring Appellant to register as a sex offender for a period of

twenty-five years. On February 19, 2013, Appellant filed a Petition for Habeas Corpus and/or Seeking to Enforcment [sic] of a Plea
Agreement, and a supplemental petition on February 20, 2013.

The Trial Court treated this collateral petition as a petition under the Post Conviction Relief Act. Following the filing of a Notice
of Intention to Dismiss on March 12, 2013, the Trial Court dismissed Appellant’s petition on May 13, 2013. Appellant filed a timely
notice of appeal on June 7, 2013.

The Trial Court filed an Order in Lieu of Opinion on September 12, 2013, and the court records were transmitted to the appel-
late court on October 1, 2013. On October 24, 2013, Appellant filed an Application to Vacate the Briefing Schedule and Remand for
Filing 1925(B) Concise Statement of Errors Complained of on Appeal. The Superior Court granted the petition on November 21,
2013, remanding for the filing of a concise statement and Trial Court opinion. Appellant filed his concise statement on December
2, 2013.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

a. The Court erred in dismissing the petition, deeming it an untimely PCRA petition. The petition does not challenge
the conviction, this it is not properly a PCRA petition. The PCRA act does not permit the type of challenge afforded
here, an attempt to enforce the terms of a proper plea bargain that was accepted by this Court. This is a petition
seeking specific enforcement of a promise, that promise made in the plea. It’s that simple. The application of sex
offender registration is an enforceable material term of the plea agreement in this case. Mr. Bundy is not seeking
to withdraw his plea, allege his innocence, or challenge the constitutionality of the Adam Walsh Act (SORNA). The
Commonwealth’s response to the petition filed does not even address these issues, asserting only that the petition
is an untimely PCRA petition. The Commonwealth also asserts, without foundation in the petition actually filed, that
Mr. Bundy challenged the constitutionality of the Act. He did not. Moreover, if the Commonwealth is correct in its
assertion (p. 8-9 of the Answer) that the reporting requirements are collateral in nature to the conviction, clearly
this is not a challenge to the conviction, and thus not a PCRA petition. And, if this was properly deemed a challenge
to the constitutionality of the Act, Mr. Bundy disagrees wholly with the contention that SORNA has “the same argu-
ments” against it that were rejected under Megan’s Law, and the outcome should be the same. SORNA is substan-
tially different from Megan’s Law, much more intrusive, and the constitutionality thereof is very much uncertain.
The collateral nature of the registration requirement is immaterial.

b. Counsel hereby further incorporates any arguments made in the initial Petition for a Writ of Habeas Corpus or
Seeking Enforcement of the Plea Agreement in this case, and the Jurisdictional Response to the Commonwealth’s
Answer previously filed with this court, should they not be set forth within (a) above. Mr. Bundy maintains that it was
wholly proper to bring before the court a petition seeking to enforce the terms of his plea agreement, as he initially
did not have to register as a sexual offender at all, and accordingly order that the Commonwealth is estopped from
now trying to force Mr. Bundy to register for 25 years.

FINDINGS OF FACT
The facts of the underlying crimes are not germane to the issues presented for disposition.

DISCUSSION
I.
Appellant alleges in his first claim that the Trial Court erred in classifying Appellant’s Petition for Habeas Corpus and/or

Seeking Enforcement of a Plea Agreement as an untimely Post Conviction Relief Act Petition. However, the Superior Court has
consistently stated:

The current version of Pennsylvania’s Post Conviction Relief Act explicitly states that it shall be the sole means of
obtaining collateral relief and that its provisions encompass all other common law and statutory remedies for the
same purpose that exist when this subchapter takes effect, including habeas corpus and coram nobis. Under the plain
words of the statute, if the underlying substantive claim is one that could potentially be remedied under the PCRA,
that claim is exclusive to the PCRA. It is only where the PCRA does not encompass a claim that other collateral
procedures are available.

Commonwealth v. Pagan, 864 A.2d 1231, 1232-1233 (Pa. Super. 2004) (emphasis in original) (citations and quotations omitted).
Here, Appellant’s underlying claim, that the Adam Walsh Act should not be applied to him, is encompassed by the PCRA.
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Commonwealth v. Ackley, 58 A.3d 1284, 1287 (Pa. Super. 2012) (change in sex offender registration is considered a collateral
consequence of a conviction); Pagan, 864 A.2d at 1233 (any collateral consequences of a conviction will not provide the petitioner
with an avenue for relief outside of the PCRA). Thus, the Trial Court properly considered this motion a PCRA Petition. The Adam
Walsh Act was amended July 5, 2012, and thus Appellant had until September 3, 2012, to file a timely PCRA Petition based on this
change in the law.5 Appellant’s petition filed on February 19, 2013, was untimely, and the Trial Court properly dismissed it as time
barred. Even assuming Appellant’s petition was timely, Appellant was still on probation for the sex offense and thus the Adam
Walsh Act was applicable to him. Commonwealth v. Benner, 853 A.2d 1068, 1072 (Pa. Super. 2004) (changes in the duration of sex
offender registration have been found to be collateral consequences and as such may be applied to a petitioner who is still serving
a sentence as a result of the sex offense).

Appellant’s claim is without merit.

II.
To the extent that Appellant is attempting to include additional arguments from other pleadings, not included in the Concise

Statement of Matters Complained of on Appeal, Appellant’s second claim is waived because it is so vague as to prevent the Trial
Court from identifying which issues Appellant wishes to raise. Commonwealth v. Dowling, 778 A.2d 683, 686-687 (Pa. Super. 2001)
(a concise statement that is too vague to allow the trial court meaningful review is the functional equivalent of no concise state-
ment at all).

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 30, 2013

1 18 Pa. C.S. § 3122.1.
2 18 Pa. C.S. 4304(a)(1).
3 18 Pa. C.S. § 6301(a)(1).
4 18 Pa. C.S. § 3126(a)(8).
5 While the relevant date is when Appellant should have been aware of the change in law, even if the effective date of the Act (December
20, 2012) was used, Appellant’s petition was still time-barred as he had until February 18, 2013, to file a timely PCRA Petition.

Commonwealth of Pennsylvania v.
Leslie Weathers

Criminal Appeal—Weight of the Evidence—Restitution—Delay in Ordering Restitution

No. CC 201208926. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 10, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Leslie Weathers, was charged by criminal information (CC 201208926) with one count of criminal mischief.1

Appellant proceeded to a nonjury trial on March 4, 2013. On March 7, 2013, by order of the Trial Court, Appellant was found
guilty of one count of criminal mischief.

On March 11, 2013, Appellant was sentenced by the Trial Court to one year probation and restitution in the amount of $1, to be
amended within thirty days of the order of sentence upon confirmation of damages and/or agreement of the parties. An amended
order of restitution was filed on June 3, 2013, in the amount of $530.

On March 15, 2013, Appellant filed a post sentence motion, which was denied by the Trial Court on March 20, 2013. On April
19, 2013, Appellant filed a timely notice of appeal. Appellant filed his Concise Statement of Matters Complained of on Appeal on
November 1, 2013.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

a. The Order of Restitution was improperly entered more than 30 days after sentencing. Despite the agreement of the par-
ties to wait on restitution until a receipt could be provided, such an agreement could only extend the period for 30 days.
The Court no longer had jurisdiction to enter the restitution order outside of those 30 days and the Order is therefore void.

b. The verdict rendered was contrary to the weight of the evidence where the complainant intentionally lied on the stand
claiming that he never got physical with Mr. Weathers despite testimony from a Commonwealth witness, and family
member of the complainant stating that the complainant admitted to putting his hands on Mr. Weathers. This lie casts
doubt on the entire testimony of the complainant and his version of events should be discounted due to his lack of credi-
bility. Furthermore, the complainant did not see who broke his window, others were present at the time and could have
been responsible and the only other witness did not observe the event, only heard about is afterwards, and testified favor-
ably towards the complainant because she was his family member. Her testimony should also not be credited. However,
Mr. Weathers testified in a credible manner and stated that he did not damage the vehicle and his testimony should have
been given greater weight based. Based on the record as a whole, the weight of the evidence was in favor of acquittal and
the verdict rendered does shock the conscience. As such, a new trial should have been awarded.
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FINDINGS OF FACT
On January 9, 2012, Leon Dillard was working alone at Simmie’s, a restaurant and retail store located at 8500 Frankstown Road,

Allegheny County. (T.T. 6-8, 20, 26-27).2 Dillard arrived at Simmie’s at approximately 10:00 A.M. and parked his distinctive 1992
Cadillac in his usual spot in the back of the side lot. (T.T. 8-9, 35, 56). Dillard encountered Appellant on his way into Simmie’s, and
advised Appellant to move his van because the back of the vehicle was sticking out into the street and could cause an accident.
Appellant ignored Dillard and followed him inside the store. (T.T. 9-10). Dillard knew Appellant for approximately two years as a
contract window cleaner for Simmie’s. (T.T. 6-7).

Dillard waited on several customers as Appellant stood behind the counter. One customer returned to the store to advise Dillard
to have the van moved because it was likely to cause an accident where it was parked. (T.T. 10-11). Dillard again told Appellant to
move his van, but Appellant refused. Dillard continued to wait on customers, but Appellant began to mutter obscenities towards
the customers. Dillard told Appellant that he was going to call 911 if he did not leave. Appellant left and Dillard told him to wait
for him in the parking lot. (T.T. 11-13). Dillard continued to wait on customers while Appellant impatiently waited outside,
occasionally opening the door to the store to look inside at Dillard. (T.T. 21).

Ten minutes after Dillard ordered Appellant from the store, Dillard walked into the parking lot. Appellant’s van was gone and
the only car in the parking lot was Dillard’s Cadillac. Upon approaching his vehicle he found that a brick had been thrown through
the front driver’s side window, smashing the window and damaging the leather armrest. Dillard’s iPod and other valuables were
still in the Cadillac. (T.T. 14-15, 21).

At approximately 1:00 P.M., Dillard’s cousin and co-owner of the property where Simmie’s is located, Jocelyn Rouse, received
a phone call from Appellant. Appellant was rambling and screaming that he “ran around and busted his window.” (T.T. 27, 34, 36,
39). In the week that followed Rouse attempted to settle the incident by having Appellant pay Dillard for the damage. When Rouse
repeatedly asked Appellant why he had broken the window in Dillard’s car, Appellant never denied breaking Dillard’s window.
When Appellant failed to pay Dillard at a prearranged meeting, Rouse called the police to report that Appellant had broken
Dillard’s window on her property. (T.T. 41-43, 46).

Appellant was arrested and charged as noted hereinabove.

DISCUSSION
I.
Appellant alleges in his first claim that the order of restitution was improperly entered more than thirty days after sentencing

and that the restitution order is void as the Trial Court no longer had jurisdiction to enter the restitution order. At the sentencing
hearing, Appellant was notified that the sum of restitution the victim sought was $530. Appellant agreed to pay this amount so long
as a receipt was provided to verify the amount. Neither party requested a restitution hearing as both parties agreed to the amount,
and merely wanted documentation to confirm the amount. (S.T. 3-5).3 Once the documentation was provided, the Trial Court
entered a new order of restitution on June 3, 2013.

The Trial Court recognizes that the amended order of restitution was filed 84 days after the original order of sentence, fifty
four days beyond the general thirty day limit for changes to court orders. However, the Trial Court may modify a restitution order
at any time for a justifiable reason. 18 Pa. C.S. § 1106(c)(3). Notably, Appellant does not challenge the amount of restitution as
Appellant was aware of the amount of restitution at the sentencing hearing. The Commonwealth did not seek additional restitu-
tion as the amount was already agreed upon at the sentencing hearing. Consistent with its statutory obligation, the Commonwealth
recommended the restitution amount of $530 prior to sentencing. 18 Pa. C.S. § 1106(c)(4). The Trial Court, consistent with its
statutory obligation, set restitution at $1 as a condition of probation on the date of sentencing, to be amended to $530 upon
confirmation by repair receipt provided to Appellant of that amount. 18 Pa. C.S. § 1106(c)(2). Commonwealth v. Dinoia, 801 A.2d
1254, 1257 (Pa. Super. 2002) (an initial determination at sentencing must be made regarding restitution to afford defendant
certainty as to his sentence while allowing for modification where necessary). Under these circumstances, the Trial Court had
jurisdiction to amend the restitution order to reflect the amount agreed upon at sentencing, and stated its reason for doing so on
the record at Appellant’s sentencing hearing. (S.T. 4). See Commonwealth v. McKee, 38 A.3d 879, 881-882 (Pa. Super. 2012)
(sentencing court may modify restitution at any time, including outside the usual thirty day limit, provided that the court states
its reasons for doing so on the record).

II.
Appellant’s second claim alleges that the guilty verdict was against the weight of the evidence because the Commonwealth

witnesses were less credible than Appellant. This claim is without merit.

With respect to a weight challenge based on the credibility of witness testimony, the Superior Court has held as follows:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the
trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review.
Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the
underlying question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited
to whether the trial court palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007) (citations and quotations omitted). An abuse of discretion will only
be found where the decision of the trial court is “manifestly unreasonable or where the law is not applied or where the record
shows that the action is a result of partiality, prejudice, bias or ill-will.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013).
Further, the fact finder is free to believe all, part, or none of the testimony offered in assessing the credibility of witnesses.
Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004).

Here, the Trial Court clearly found the testimony of the Commonwealth witnesses credible and the Appellant’s version of events
not so, and thus the Trial Court did not abuse its discretion in denying Appellant’s weight claim. See Commonwealth v. Wright, 722
A.2d 157, 160-161 (Pa. Super. 1998) (issues of credibility are to be left to the trier of fact, and verdict not against the weight of the
evidence where fact finder resolved conflict between Commonwealth witnesses and defendant’s alibi witnesses in favor of the
Commonwealth).

Appellant’s claim is without merit.
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CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 10, 2014

1 18 Pa. C.S. § 3304(a)(5) and (b).
2 The designation “T.T.” followed by numerals refers to Trial Transcript of March 4, 2013.
3 The designation “S.T.” followed by numerals refers to Sentencing Transcript, March 11, 2013

Commonwealth of Pennsylvania v.
Abraham Mitchell

Criminal Appeal—Homicide (3rd Degree)—Weight of the Evidence—Evidence—Waiver—Photographic Evidence—
Jury Instructions—Court Objection to Testimony—Recalling a Witness—Prior Inconsistent Statements

No. CC 201016261. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 10, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Abraham Mitchell, was charged by criminal information (CC 201016261) with one count each of criminal homicide,1

robbery,2 criminal conspiracy,3 and carrying a firearm without a license.4

Appellant proceeded to a jury trial on December 13-19, 2011, at the conclusion of which Appellant was found guilty of third
degree murder and carrying a firearm without a license.

On March 19, 2012, Appellant was sentenced by the Trial Court to the following:
Count one: third degree murder – eighteen to thirty six years incarceration;
Count four: carrying a firearm without a license – two to four years incarceration to be served consecutive to the period of

incarceration imposed at count one.
Appellant filed post sentence motions on March 22, 2012, which were denied by operation of law on July 27, 2012. This timely

appeal follows.5

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant frames them:

1. Whether the trial court abused its discretion in denying Appellant’s motion for new trial as to third-degree murder
based upon the argument that the verdict was contrary to the weight of the evidence? (TT 920-921).

2. Whether the trial court abused its discretion in allowing Exhibit 8 (a photograph) into evidence? (TT 62-63).

3. Whether the trial court abused its discretion in objecting and sustaining its own objection that the question was
asked and answered four (4) times? (TT 493).

4. Whether the trial court abused its discretion and/or erred in permitting the Commonwealth to recall Clarence White
and allowing the Commonwealth to play Clarence White’s recorded statement over objections? (TT 579-582, 589-591,
592-593, 597-600).

5. Whether the trial court abused its discretion in refusing to allow Police Officer Brock testify as to a statement given
by Mr. Corey? (TT 534-535).

6. Whether the trial court erred in refusing to allow an instruction concerning missing evidence/testimony, when the
prosecutor directed the crime laboratory not to analyze the gunshot residue swabs taken from the victim that were
solely in the Commonwealth’s possession? (TT 805-808, 819). See (TT 687-688).

FINDINGS OF FACTS
On November 13, 2010, Abraham Mitchell (Appellant) and Bradley Smith arranged to purchase fifteen bricks of heroin from

Duerryl Whitaker for $3,750. The purchase was facilitated and arranged by Jasmine Howard and Clarence White, who were rela-
tives and friends of Whitaker. (T.T. 191, 197, 244, 453, 459, 729-733).6 That evening Howard and White drove to the Carnegie
section of Allegheny County and picked up Appellant and Smith. They returned to Howard’s apartment in the Crafton Heights
section of the City of Pittsburgh where they awaited Whitaker’s arrival. (T.T. 41-42, 49, 193-194, 456, 729-730, 732). At approxi-
mately 7:00 P.M., Whitaker arrived with a small cardboard box containing the heroin. (T.T. 196, 751, 774-775). Whitaker had a brief
conversation with Howard in her bedroom and then went to the living room where he approached Appellant and Smith to discuss
the heroin purchase. (T.T. 196-197, 244-245, 247, 458, 750).

The money and drugs were placed on the couch for the transaction, but Smith took back the money when he saw that
Whitaker had only brought approximately thirty bundles of heroin. (733-735, 747, 751, 753, 780). When Smith took back the
money, Whitaker stated, “No, whoa, whoa, nah,” and a struggle ensued between Smith and Whitaker. (T.T. 754). Whitaker man-
aged to get on top of Smith, and Smith pulled out a .22 revolver and shot it once, not striking Whitaker. Smith and Whitaker
began to struggle over the gun, and Appellant pulled out a .380 semiautomatic and fired a shot into the couch. Howard ran into
her bedroom to retrieve her handgun while Smith and Whitaker continued to struggle. Appellant ran over to Whitaker and shot



april 18 ,  2014 page 101

him multiple times (“emptied the gun”), and fled the apartment. (T.T. 198, 250, 252-255, 735-739, 742-743, 755, 760, 780). Smith,
now freed from the struggle as a result of Whitaker being shot by Appellant, also shot Whitaker, grabbed the heroin, and fled
the apartment. (T.T. 199, 210, 255-256, 743, 760). Howard pursued Smith and shot him in the leg as he ran down the hallway out-
side the apartment. Appellant and Smith escaped down a staircase to the outside of the building. (T.T. 199-201, 224, 257, 269,
761-763, 789, 793).

Howard returned to her apartment to find Whitaker unresponsive and lying on his face. After turning him over, she called 911
and yelled out the window for help. (T.T. 201-202). Whitaker was pronounced dead on scene by responding paramedics. (T.T. 43).
As a result of being shot a total of seven times, Whitaker suffered a perforated lung, spleen, stomach, pericardium, aorta, and
femoral vein, as well as a fractured rib and left shoulder. The cause of death was multiple gunshot wounds to the trunk, and the
manner of death was homicide. (T.T. 410, 412-416, 418-419, 450).

The gunshots inside Howard’s apartment alerted Victory Security guard Ian Clinton, who saw Appellant and Smith emerge from
the building.7 Clinton drew his weapon and ordered both fleeing shooters to stop. (T.T. 383-385, 387). Appellant and Smith disre-
garded Clinton and fled down the fence line adjacent to the building, with Clinton in pursuit and continuously ordering them to
stop. (T.T. 385). Appellant jumped down a steep hill to a parking lot below, and escaped through a pathway. (T.T. 340-341, 385).
Smith jumped down the hill and fell, dropping the box of heroin. He limped to the pathway without the heroin. (T.T. 341-342, 349-
350, 385, 389). Clinton pursued Smith until Clinton tripped at the entrance to the pathway. The pathway led to the Crucible Street
side of the apartment complex and access to a Port Authority busway. (T.T. 341, 385-386). Unable to continue the pursuit, Clinton
returned to the apartment building and gave a detailed description of what Smith was wearing and his direction of flight to City of
Pittsburgh Police on scene. Officers Aaron Loughran and Vincent Pacheco began to search for Appellant and Smith in their respec-
tive marked police vehicles. (T.T. 370, 387, 390, 514). After a brief chase, officers Pacheco and Loughran apprehended Smith, and
Clinton identified Smith as one of the individuals he chased from the apartment building complex. (T.T. 374-375, 386-387, 515-516).
Smith was transported to the hospital for a gunshot wound to the leg. (T.T. 379, 517). Howard identified Appellant in a photo array
as one of the two individuals who shot Whitaker and he was later arrested and charged as noted hereinabove. (T.T. 204-205). Smith
was charged as a co-defendant.

Police recovered one .22 caliber bullet, four .380 cartridge casings, and one .380 caliber bullet fragment from inside the apart-
ment. The medical examiner’s office removed one .22 caliber bullet and two .380 caliber bullets from Whitaker during the autopsy.
The crime lab was able to determine that the .380 caliber bullets and fragment matched each other and were discharged from
the same firearm, and that Howard’s .380 pistol was excluded as a match. It was determined that three .380 cartridge casings,
one .380 caliber bullet, and two .380 caliber bullet fragments recovered from the hallway matched Howard’s .380 pistol. (T.T. 637,
639, 641-642, 644-646).

DISCUSSION
I.

Appellant’s first claim alleges that the Trial Court abused its discretion in failing to grant a new trial based on the argument
that the verdict of guilty for third degree murder was against the weight of the evidence. Appellant’s concise statement lacks any
argument as to how the verdict was against the weight of the evidence, but at trial Appellant claimed that the verdict was against
the weight of the evidence as to the element of malice. (T.T. 920-921).8 This claim is without merit.

The Pennsylvania Supreme Court has stated the standard of review for a weight claim as follows:

Appellate review of a weight claim is a review of the exercise of discretion, not of the underlying question of whether
the verdict is against the weight of the evidence. Because the trial judge has had the opportunity to hear and see the
evidence presented, an appellate court will give the gravest consideration to the findings and reasons advanced by the
trial judge when reviewing a trial court’s determination that the verdict is against the weight of the evidence. One of
the least assailable reasons for granting or denying a new trial is the lower court’s conviction that the verdict was or
was not against the weight of the evidence and that a new trial should be granted in the interest of justice.

Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013). An abuse of discretion will only be found where the decision of the trial
court is “manifestly unreasonable or where the law is not applied or where the record shows that the action is a result of partiality,
prejudice, bias or ill-will.” Clay, 64 A.3d at 1055.

The Pennsylvania Superior Court has defined third degree murder as follows:

Third degree murder occurs when a person commits a killing which is neither intentional nor committed during
the perpetration of a felony, but contains the requisite malice. Malice is not merely ill-will but, rather, wickedness of
disposition, hardness of heart, recklessness of consequences, and a mind regardless of social duty. Malice may be
inferred from the use of a deadly weapon on a vital part of the victim’s body.

Commonwealth v. Ventura, 975 A.2d 1128, 1142 (Pa. Super. 2009) (citations and quotations omitted). 

Here, the record establishes that: (1) Smith and Whitaker were engaged in a struggle; (2) Appellant was standing away from
the struggle; (3) Smith pulled out a gun and tried to shoot Whitaker; (4) Appellant ran over to Whitaker and shot him approximately
six times before fleeing the apartment; and (5) Appellant used a firearm on a vital part of Whitaker’s body. (T.T. 198, 250, 252-255,
735-739, 742-743, 754-755, 760, 780). Thus, the jury properly found that the Commonwealth proved beyond a reasonable doubt that
Appellant committed third degree murder. The verdict was not against the weight of the evidence, and the Trial Court did not abuse
its discretion in denying the motion for new trial. See Commonwealth v. Kendricks, 30 A.3d 499, 508-510) (Pa. Super. 2011)
(verdict not against the weight of the evidence where the evidence established that defendant pulled out a firearm during a struggle
with the victim and shot him at close range four times).9

Appellant’s claim is without merit.

II.
Appellant’s second claim alleges that the trial court abused its discretion in admitting Exhibit 8 into evidence. 
Specifically, Appellant challenges the admission of a photograph of the victim’s body as it was found at the scene. Appellant’s

counsel objected at trial based on the argument that the prejudicial effect outweighed its probative value. (T.T. 62). The admissi-
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bility of photographs is within the sound discretion of the trial court, and the trial court’s determination will not be reversed absent
an abuse of discretion. Commonwealth v. Wright, 865 A.2d 894, 916 (Pa. Super. 2004). The standard governing the admissibility of
photographs of a homicide victim/scene is well established and succinctly stated as follows:

When considering the admissibility of photographs of a homicide victim, which by their nature can be unpleasant,
disturbing, and even brutal, the trial court must engage in a two-step analysis.

First a trial court must determine whether the photograph is inflammatory. If not, it may be admitted if it has relevance
and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the trial court must decide whether
or not the photographs are of such essential evidentiary value that their need clearly outweighs the likelihood of inflam-
ing the minds and passions of the jurors.

Commonwealth v. Spell, 28 A.3d 1274, 1279 (Pa. 2011) (quotations and citations omitted).
Importantly, the challenged photograph was not included in the certified record. Therefore, appellate review is limited to

whether the photograph was relevant. Wright, 865 A.2d at 916 (where photographs are not included in the certified record, the
reviewing court cannot examine whether the photographs are inflammatory but must instead limit review to whether they were
relevant). Nonetheless, even under a properly preserved argument, Appellant’s claim fails. The Trial Court found the photograph
relevant to aid the jury in understanding the crime scene, and further found as follows:

For the purpose of the record, Photograph No. 8 is a picture of the victim as described by Detective Boose. There is a
weapon laying near his head. There is also broken glass to the right. Importantly, for the analysis, there is a good deal of
blood depicted in the picture. However, the Court finds that its probative value outweighs any prejudicial effect. The
Court will give a cautionary instruction now if requested [and] one at the end of the case if re-requested.

[…]

I am admitting [it] for the purpose of allowing [the jury] to view the scene as it is being described by this witness and
perhaps others that follow.

(T.T. 63-64). See Commonwealth v. Rush, 646 A.2d 557, 560 (Pa. 1994) (photographs of victim’s body as found at the scene admis-
sible to help the jury understand the crime scene and the malicious nature of the killing).

The oft quoted guidance of the Pennsylvania Supreme Court applies in this instance:

A criminal homicide trial is, by its very nature, unpleasant, and the photographic images of the injuries inflicted are
merely consonant with the brutality of the subject of inquiry. To permit the disturbing nature of the images of the victim
to rule the question of admissibility would result in exclusion of all photographs of the homicide victim, and would defeat
one of the essential functions of a criminal trial, inquiry into the intent of the actor. There is no need to so overextend an
attempt to sanitize the evidence of the condition of the body as to deprive the Commonwealth of opportunities of proof in
support of the onerous burden of proof beyond a reasonable doubt.

Commonwealth v. McCutcheon, 454 A.2d 547, 549 (Pa. 1982).

Thus, the record demonstrates that the photographs were relevant for juror understanding of the crime scene and witness
testimony, and the Trial Court properly admitted the photographs after thoughtful analysis and with proper cautionary/limiting
instructions. Commonwealth v. Funk, 29 A.3d 28, 33 (Pa. Super. 2011) (trial court properly admitted photograph of victim’s body
at crime scene to assist jury in understanding expert witness testimony in disproving defendant’s version of events). Appellant’s
claim is without merit.10

III.
Appellant’s third claim alleges that the trial court abused its discretion in sustaining its own objection that a question was asked

and answered four times. In this instance, Smith’s counsel asked Clarence White, “But you remember [Jasmine Howard] being
with you when you guys heard the shots because that was - - that’s what would have startled you all to do something. Right?” (T.T.
493). The Trial Court instructed Smith’s counsel to move on from this area because it had been previously covered by questions
and answers at least three times. Prior to the Trial Court’s action in this regard, Smith’s counsel had elicited from White: (a) five
answers that White and Howard were in the bedroom together during the drug deal; (b) four answers that White and Howard heard
gunshots while in the bedroom; and (c) two answers that White and Howard left the bedroom after hearing the shots. (T.T. 489-490,
492-493).

Notably, the Pennsylvania Rules of Evidence clearly state that the “court should exercise reasonable control over the mode and
order of examining witnesses and presenting evidence so as to [. . .] avoid wasting time.” Pa. R.E. 611. A trial court’s decision in
determining the scope and manner of cross examination will not be overturned absent a clear abuse of discretion. Commonwealth
v. Boxley, 838 A.2d 608, 615 (Pa. 2003). Here, the Trial Court properly exercised its discretion during cross examination in the
interest of preventing a waste of time by restricting Smith’s counsel from asking the same question several times when it had
already been answered multiple times. See Commonwealth v. Conde, 822 A.2d 45, 51 (Pa. Super. 2002) (trial court may limit cross
examination to prevent cumulative testimony and repetitive inquiries). This claim is without merit.

IV.
Appellant’s fourth claim alleges that the trial court abused its discretion in permitting the Commonwealth to: (a) recall Clarence

White, and, (b) in allowing the admission of Clarence White’s taped statement. Once White took the stand it became clear that he
was a reluctant witness whose testimony was characterized by a substantial lack of detail as compared to his previous statement
to the police. The Trial Court properly permitted the recall of White and admission of his taped statement. These claims are with-
out merit.

A.
The decision to permit the Commonwealth to recall witnesses to prevent a miscarriage of justice is a decision within the sound

discretion of the trial court and will not be overturned absent an abuse of that discretion. Commonwealth v. Chambers, 685 A.2d
96, 109 (Pa. 1996). Appellant asserts that the Commonwealth should not have been permitted to recall White regarding the taped
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statement because the Commonwealth did not ask White about his taped statement when he was initially called as a witness.
However, this assertion is belied by the record. When the Commonwealth initially called Clarence White, the following exchange
occurred with respect to the taped statement:

Q: Do you remember giving an audio statement to detectives?
A: Yeah, yeah.

(T.T. 470).
The Trial Court properly permitted the Commonwealth to recall White for the purpose of authenticating his voice and allowing

the defense to confront White about his prior inconsistent statements. As the Commonwealth had already begun to question White
about the recorded statement, the Trial Court did not abuse its discretion in permitting the Commonwealth to recall White. See
Commonwealth v. Moore, 279 A.2d 179, 184 (Pa. 1971) (trial court properly permitted the commonwealth to recall a witness to give
further testimony to establish corpus delicti).

Appellant’s claim is without merit.

B.
Specifically, Appellant argues that the tape should not have been admitted based on the arguments that it was impermissible

impeachment evidence, impermissible evidence to refresh a recollection, and impermissible as a prior consistent statement. The
record reflects, however, that White was a reluctant witness whose trial testimony was characterized by a substantial lack of detail
and information when compared to his prior recorded statement to the police. (T.T. 452-471). The Trial Court admitted the state-
ment based on finding that the taped statement was a prior inconsistent statement, and as such was admissible as substantive
evidence. (T.T. 589).

In a circumstance such as this, to qualify as a prior inconsistent statement, “the dissimilarities or omissions must be substantial
enough to cast doubt on a witness’s testimony.” Commonwealth v. Bailey, 469 A.2d 604, 611 (Pa. Super. 1983). Prior inconsistent
statements are admissible as substantive evidence when the declarant is available for cross examination, and the statement is a
verbatim audiotaped recording. Commonwealth v. Wilson, 707 A.2d 1114, 1118 (Pa. 1998); Commonwealth v. Carmody, 799 A.2d
143, 148 (Pa. Super. 2002); Pa. R.E. 613; Pa. R.E. 803.1.

Here, the Trial Court found enough significant differences between what White testified to at trial and his prior taped state-
ment to admit the taped statement as a prior inconsistent statement. (T.T. 589). For example, at trial White consistently said that
he did not know what Appellant pulled out of his pocket, but on the taped statement he indicated that the item Appellant pulled out
of his pocket looked like a gun. (T.T. 467-469, 497, 564). The Court outlined other inconsistencies as follows:

In this instance, for example, in the taped statement he indicates a more long-standing, not necessarily monetary, rela-
tionship but the contact between him and [Appellant], began a month before this. In his trial testimony he said he never
heard of the guy until that day. Then the details of the phone calls back and forth between himself, Jasmine Howard and
the persons involved in the drug deal, the alleged drug deal, the details of the events in the apartment, his presence, his
position, what he saw and what he heard.

(T.T. 590).
The Trial Court properly found White’s taped statement to be a prior inconsistent statement, and did not abuse its discretion

in admitting it as substantive evidence. See Commonwealth v. Jones, 644 A.2d 177, 180-181 (Pa. Super. 1994) (prior inconsistent
statement properly admitted as substantive evidence where it was voluntarily given at police headquarters twelve days after the
shooting and witness was available for cross examination).

Appellant’s claim is without merit.

V.
Appellant’s fifth claim alleges that the trial court abused its discretion in refusing to allow Officer Jeffrey Brock to testify about

a statement given to him by Matt Corey. This claim is without merit.
The admissibility of evidence resides in the sound discretion of the trial court and will not be overturned absent a clear abuse

of discretion. Commonwealth v. Gray, 867 A.2d 560, 569-570 (Pa. Super. 2005). During a canvass of the building Officer Brock inter-
viewed several individuals. One individual, Matt Corey, told Officer Brock that he overheard a statement around the same time as
the gunfire. While cross examining Officer Brock, Appellant sought to introduce, as an excited utterance, the statement that Corey
overheard and relayed to Officer Brock.

Appellant’s claim fails because it is double hearsay and neither statement fits within an exception. Commonwealth v. Laich, 777
A.2d 1057, 1060 (Pa. 2001) (for double hearsay to be admissible both statements must satisfy an exception). Further, there is no
indication as to who made the statement that Corey heard. (T.T. 533-535). Thus, the Trial Court did not abuse its discretion in deny-
ing the admission of the double hearsay statement. See Commonwealth v. Upshur, 764 A.2d 69, 75-77 (Pa. Super. 2000) (statement
made by an unidentified bystander did not qualify as an excited utterance where there was no evidence that the declarant actually
witnessed the shooting).

Appellant’s claim is without merit.

VI.
Appellant’s final claim alleges that the trial court erred in refusing to allow Suggested Standard Jury Instruction 3.21B.11 This

claim is waived.

The Pennsylvania Supreme Court has stated the rule for preservation of objections to jury instructions as follows:

[U]nder Criminal Procedure Rules 603 and 647(B), the mere submission and subsequent denial of proposed points for
charge that are inconsistent with or omitted from the instructions actually given will not suffice to preserve an issue,
absent a specific objection or exception to the charge of the trial court’s ruling respecting the points.

Commonwealth v. Pressley, 887 A.2d 220, 225 (2005). Here, Appellant failed to object following the jury instructions regarding the
Court’s decision not to provide Proposed Jury Instruction 3.21B. (T.T. 905-906). See Commonwealth v. Marquez, 980 A.2d 145, 150
(Pa. Super. 2009) (issue not preserved for appellate review where defendant failed to raise objection after the jury was charged).
Appellant’s claim is therefore waived.12
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CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 10, 2014

1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 3701(a)(1)(i).
3 18 Pa. C.S. § 903(a)(1).
4 18 Pa. C.S. § 6106(a)(1).
5 Appellant initially filed a notice of appeal during the pendency of the post sentence motion, which was subsequently dismissed
following a praecipe for discontinuance. Appellant filed a timely notice of appeal on August 27, 2012. Appellant was tried jointly
with Bradley Smith, and the Trial Court ordered production of the transcripts on April 30, 2012, January 15, 2013, and March 20,
2013. Following failure to produce the transcripts, the Trial Court issued a rule to show cause why the court reporter should not
be held in contempt on May 9, 2013. Following the contempt hearing, the court reporter subsequently produced the transcripts in
June. Appellant had filed an extension for time to file a concise statement shortly before the transcripts were produced. Appellant’s
concise statement was filed on October 15, 2013.
6 The designation “T.T.” followed by numerals refers to Trial Transcript December 13-19, 2011.
7 Victory Security was under contract to provide security to this apartment complex. (T.T. 382, 395-396).
8 Even though this claim was vague in Appellant’s Concise Statement of Errors and may be subject to waiver, the Trial Court is
capable of determining Appellant’s argument easily enough for it to consider the merits of the claim. See Commonwealth v.
McCree, 857 A.2d 188, 192-193 (Pa. Super. 2004) (otherwise vague sufficiency claim not waived where defendant was only convicted
of one crime and at the time of trial only contested one element of that crime).
9 Appellant raised the issue of self defense and defense of others, and the Trial Court instructed the jury on both defenses. (T.T.
720, 879, 893-897). The jury rejected both defenses.
10 The Trial Court gave a cautionary instruction at the time of admission of the photograph and during the final instructions to the
jury. (T.T. 64, 875-876).
11 Suggested Standard Jury Instruction 3.21B provides: Failure to Produce Document or Other Tangible Evidence

1. There is a question about what weight, if any, you should give to the failure of the Commonwealth to produce an item
of potential evidence at this trial [the District Attorney did not request certain items for forensic testing].

2. If three factors are present, and there is no satisfactory explanation for a party’s failure to produce an item, the jury is
allowed to draw a common-sense inference that the item would have been evidence unfavorable to that party. The three
necessary factors are:

First, the item is available to that party and not the other;
Second, it appears the item contains or shows special information material to the issue; and
Third, the item would not be merely cumulative evidence.

3. Therefore, if you find these three factors present and there is no satisfactory explanation for the Commonwealth’s fail-
ure to produce [the fact that they chose not to test certain items], at this trial, you may infer, if you choose to do so, that
it would have been evidence unfavorable to the Commonwealth.

12 Even if a specific objection was lodged, Appellant’s claim is without merit. (T.T. 805-808, 819). The Pennsylvania Superior Court
has stated that “[t]he relevant inquiry for this Court when reviewing a trial court’s failure to give a jury instruction is whether such
charge was warranted by the evidence in the case.” Commonwealth v. Baker, 963 A.2d 495, 506 (Pa. Super. 2008). The record
established that the Trial Court properly held that the instruction was not proper because the DNA evidence was available to all
parties, and the Trial Court did not preclude the defense from presenting argument regarding the Commonwealth’s decision not
to further analyze the DNA evidence. (T.T. 819).

Commonwealth of Pennsylvania v.
Lonnie Snow

Criminal Appeal—Possession/PWID—Suppression—Sufficiency—Sentencing (Discretionary Aspects)—RRRI—Illegal Sentence

No. CC 199902369. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowsi, J.—January 13, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Lonnie Snow, was charged by criminal information (CC 199902369) with one count each of: possession of a controlled
substance;1 possession with intent to deliver;2 and delivery of a controlled substance.3

Appellant filed a Motion to Suppress on May 31, 2012, which was heard on June 5, 2012, and denied that same day.4 Appellant
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proceeded to a jury trial on June 5, 2012, at the conclusion of which Appellant was found guilty of possession and possession with
intent to deliver.

On August 20, 2012, Appellant was sentenced by the Trial Court to eight years six months to seventeen years incarceration at
the count of possession with intent to deliver, and no further penalty at the count of possession.

On August 30, 2012, Appellant filed a post sentence motion, which was denied by the Trial Court on April 16, 2013.5 On May 13,
2013, Appellant filed a timely notice of appeal.

On September 3, 2013, Appellant’s counsel filed a Statement pursuant to Pennsylvania Rule of Appellate Procedure 1925(c)(4)
with the Concise Statement of Matters Complained of on Appeal.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

1. Whether the trial court erred in giving Mr. Snow an illegal sentence when it failed to make a determination concerning
Mr. Snow’s RRRI eligibility and, in the alternative gave Mr. Snow an illegal sentence under 61 Pa.C.S. § 4501 et seq., when
it denied RRRI eligibility when Mr. Snow’s mandatory sentence was not pursuant to 18 Pa.C.S. § 7508(a)(7)(iii) (effective
June 22, 2000) dealing with heroin but rather 18 Pa.C.S. § 7508(a)(3)(iii) (effective July 1, 1988) dealing with Schedule I
and II Narcotics, a provision that would not make a defendant ineligible for RRRI?

2. Whether there was sufficient evidence to sustain the convictions of possession and possession with the intent to deliver
when the Commonwealth failed to prove beyond a reasonable doubt that Mr. Snow was the actual person that possessed
the heroin?

3. Whether the sentencing court abused its discretion in sentencing Mr. Snow outside the sentencing guidelines without
giving adequate reasons to do so and/or by failing to grant the motion to reconsider sentence?

4. Whether the trial court erred in denying the motion to suppress?

FINDINGS OF FACT
On February 24, 1996, Sergeant Daniel Turner of the Baldwin Borough Police Department received a tip that Appellant, who

had an outstanding arrest warrant, was selling drugs out of the Howard Johnson’s on Route 51 in Baldwin Borough, Allegheny
County. (T.T. 51, 73).6 Sergeant Turner notified Agent Andrew Toth, of the Office of the Pennsylvania Attorney General, and a law
enforcement team was assembled to execute the arrest warrant at the Howard Johnson’s. Agent Toth and Sergeant Turner met
Detectives Martindale and Fabozzi of the Baldwin Borough Police Department at a restaurant across the street from Howard
Johnson’s at approximately 8:00 A.M. Detectives Maritndale and Fabozzi arrived in separate marked police vehicles. (T.T. 52-53,
60-61). The team verified with the motel clerk that Appellant had checked in earlier that morning, and they also saw Appellant’s
Isuzu Trooper in the parking lot. The team decided to wait for backup before executing the arrest warrant at Appellant’s motel
room. While the team was assembling, they noticed Appellant leaving Howard Johnson’s in his Isuzu Trooper. (T.T. 54, 62, 73-74). 

Detectives Fabozzi and Martindale immediately pulled behind Appellant in their marked police vehicles, activated their lights
and sirens, and attempted to effectuate a traffic stop on Route 51. (T.T. 55, 63, 74). Appellant initially complied, pulled over into
the next parking lot, and stopped his vehicle. As Detective Fabozzi began to exit his vehicle, Appellant sped off at a high rate of
speed onto Route 51, weaving in and out of the opposite lane of traffic. (T.T. 56-57, 63, 74). The team pursued Appellant on Route
51 through Pleasant Hills and into Jefferson Borough. The Jefferson Borough Police Department set up a road block on Route 51,
forcing Appellant to pull off Route 51 into a parking lot. (T.T. 57, 63-64).

The team followed Appellant into the parking lot and parked behind him. Appellant leapt out of his vehicle in an attempt to flee
on foot, but Detective Fabozzi and an officer from Jefferson Hills were next to the driver’s door. After a brief struggle, Appellant
was taken into custody. (T.T. 57, 64-65, 75). As the officers took Appellant into custody, Agent Toth noticed that Appellant’s car,
which was still running, was drifting towards a hillside with a ravine below. Agent Toth approached the vehicle on the passenger’s
side and jumped inside in an attempt to stop the vehicle. (T.T. 57-58, 64-65, 75-76). Agent Toth braced himself with one hand on the
center console as he put the car into park and turned off the ignition. As he braced himself he immediately recognized that his hand
was resting on a bag containing bricks of heroin. (T.T. 65, 76-77).

Agent Toth removed the bag containing the heroin once the vehicle was secured. Appellant was arrested on the outstanding
arrest warrant and his vehicle was inventoried and towed pursuant to police procedure. (T.T. 65, 78-79). The contents of the bag
were examined and tested at the Pennsylvania State Police Crime Lab and found to contain fifty bricks (2,500 individual stamps
bags) of heroin, all stamped “Oriental Pleasure.” (T.T. 78, 95-97). Following a Presentment from the Statewide Investigating Grand
Jury, a criminal complaint was filed against Appellant for the 2,500 stamp bags of heroin on June 23, 1997. Prior to that filing,
Appellant had been released from custody on the outstanding arrest warrant and had left the state. Unable to locate Appellant on
May 3, 1999, an arrest warrant was issued for the charges noted hereinabove. Appellant was finally located in New York in October
2011, and was brought back to Allegheny County to face trial on the charges noted hereinabove. (T.T. 79-81).

DISCUSSION
I.

Appellant alleges in his first claim that the Trial Court sentenced Appellant to an illegal sentence because the Trial Court failed
to make a determination regarding Appellant’s Recidivism Risk Reduction Incentive (“RRRI”) eligibility and, alternatively, that
Appellant was erroneously denied RRRI because he should have been sentenced under 18 Pa. C.S. § 7508(a)(3)(iii) (effective date
July 1, 1988) and not 18 Pa. C.S. § 7508(a)(7)(iii), and such sentence would not have made Appellant ineligible for RRRI. This claim
has possible merit.

On August 20, 2012, Appellant appeared for sentencing before the Trial Court for the charges noted above (CC 199902369) and
for sentencing on separate charges (CC 199503310) that Appellant pled guilty to on July 26, 2012. While there was not an explicit
statement by the Trial Court that Appellant was not RRRI eligible, the record clearly supports a de facto recognition by Appellant
that he was not RRRI eligible.7 However, insofar as the law may require an explicit finding by the Trial Court, Appellant may be
entitled to a new sentencing hearing in order to allow the Trial Court to determine on the record that Appellant is not RRRI eligi-
ble. Commonwealth v. Robinson, 7 A.3d 868, 871 (Pa. Super. 2010) (defendant’s sentence is illegal where the sentencing court failed
to make a determination on the record regarding defendant’s RRRI status).
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II.
Appellant alleges in his second claim that the evidence was insufficient to convict him of possession and possession with intent

to deliver based on the argument that the Commonwealth failed to prove beyond a reasonable doubt that Appellant was in posses-
sion of the heroin. This claim is without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

In reviewing a sufficiency of the evidence claim, we must determine whether the evidence admitted at trial, as well
as all reasonable inferences drawn therefrom, when viewed in the light most favorable to the verdict winner, are
sufficient to support all elements of the offense. Additionally, we may not reweigh the evidence or substitute our own
judgment for that of the fact finder. The evidence may be entirely circumstantial as long as it links the accused to the
crime beyond a reasonable doubt.

Commonwealth v. Koch, 39 A.3d 996, 1001 (Pa. Super. 2011). Appellant alleges that the Commonwealth failed to prove beyond a
reasonable doubt that he was in possession of the heroin, such that his convictions for possession and possession with intent to
deliver were based on insufficient evidence. The Commonwealth may prove the element of possession through actual or construc-
tive possession:

Constructive possession requires proof of the ability to exercise conscious dominion over the substance, the power
to control the contraband, and the intent to exercise such control. Constructive possession may be established by the
totality of the circumstances. We have held that circumstantial evidence is reviewed by the same standard as direct
evidence[. A] decision by the trial court will be affirmed as long as the combination of the evidence links the accused
to the crime beyond a reasonable doubt.

Commonwealth v. Perez, 931 A.2d 703, 708 (Pa. Super. 2007).

Here, the record established that: (1) Appellant co-owned the vehicle with his girlfriend; (2) whenever the police encountered
the vehicle, Appellant was operating the vehicle; (3) Appellant was the only individual in the vehicle from the time the officers saw
him leaving Howard Johnson’s to the time of his arrest; (4) Appellant tried to flee from the officers; and (5) the heroin was found
on top of the center console, well within arms-reach and control of Appellant. Based on the totality of the circumstances, the
Commonwealth established sufficient evidence to prove beyond a reasonable doubt that Appellant was in possession of the heroin.
Commonwealth v. Cruz, 21 A.3d 1247, 1253 (Pa. Super. 2011) (sufficient evidence of constructive possession for items in passenger
compartment where defendant was only person in vehicle, exhibited consciousness of guilt by giving several different names to
officers, and officer saw defendant reach towards passenger compartment after officer activated police vehicle lights); see also
Commonwealth v. Hudson, 955 A.2d 1031, 1036 (Pa. Super. 2008) (when a person knows he is wanted in connection with a criminal
investigation and flees, such conduct is admissible as evidence of guilt).

Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that the Trial Court abused its discretion in sentencing Appellant outside the guidelines

without giving adequate reasons. This claim is without merit.
When imposing a sentence, the sentencing court is required to consider the sentencing guidelines, but is not bound by them. The

sentencing court may sentence outside the guidelines as long as the sentencing court acknowledges awareness of the sentencing
guidelines and provides a statement on the record for sentencing outside the guidelines. Commonwealth v. Sheller, 961 A.2d 187, 190
(Pa. Super. 2008). Contrary to Appellant’s claim, the Trial Court considered the sentencing guidelines, and after weighing all of the
relevant factors, the Trial Court deemed it appropriate to sentence Appellant outside the guidelines, stating its reasons on the record:

[T]he Court has taken into account the presentence report[,] the defendant’s background[,] and stated within that
report the circumstances of this offense, the defendant’s age, and the statements made on his behalf by his attorney.
Of course, the Court has taken into account the statements made by Mr. Mutchler [prosecutor] noting the circum-
stances of this offense and [as] characterized in this instance to speeds up to 100 miles an hour and that should be
reflected in the charges or the prior record score. The Court notes the mandatory provision provided by state statute.
The Court notes, evidently, Mr. Snow has not gotten into any trouble since this time but the Court has taken into
account the flight in order to avoid accountability for these offenses. Taking all that into account, the Court sentences
him as follows.

(S.T. 6-7).8

The record thus demonstrates that the Trial Court was aware of the sentencing guidelines, considered all requisite factors, and
stated its reasons on the record for sentencing Appellant outside the sentencing guidelines. The Trial Court did not abuse its
discretion, and the sentence was neither excessive nor unreasonable. See Sheller, 961 A.2d at 191-192 (no abuse of discretion for
sentencing outside sentencing guidelines where sentencing court considered all requisite factors, had benefit of presentence
report, and had opportunity to observe defendant’s characteristics and history); Commonwealth v. Griffin, 804 A.2d 1, 8-9 (Pa.
Super. 2002) (no abuse of discretion for sentence outside the guidelines of ten to twenty years for possession with intent to deliver
where record demonstrated that sentencing court had benefit of presentence report and sentencing guidelines form).

Appellant’s claim is without merit.

IV.
Appellant alleges in his final claim that the Trial Court erred in denying his motion to suppress. This claim is without merit.
The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.
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Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, in Appellant’s motion to
suppress he alleged the following:

The defendant contends that police lacked probable cause to stop his vehicle and/or seize his person as he exited the
Howard Johnson’s parking lot. More specifically, the defendant contends that (a) the police did not have a valid arrest
warrant for his person on February 24, 1996; (b) his arrest was not based on probable cause; (c) the Commonwealth
cannot establish a plain-feel exception which would permit them to warrantlessly seize the heroin inside the vehicle.

Motion to Suppress Physical Evidence Pursuant to Pa.R.Crim.P. 581, May 31, 2012, at 5.9

Following the suppression hearing, the Trial Court made the following findings of fact: (1) Agent Andrew Toth, by virtue of his
six and one half years at the Attorney General’s Office, various narcotics courses, certification trainings, and having participated
in approximately one hundred heroin investigations, was familiar with the packaging and feel of heroin; (2) Agent Toth had an
active arrest warrant for Appellant; (3) Agent Toth received a tip from a confidential informant that Appellant was trafficking heroin
out of a motel room at Howard Johnson’s; (4) while the officers awaited backup to effectuate the arrest, Appellant attempted to
exit the Howard Johnson’s parking lot in an Isuzu Trooper; (5) Agent Toth was aware that this vehicle belonged to Appellant;
(6) two marked units activated their lights and sirens in order to effectuate a traffic stop of Appellant’s vehicle; (7) Appellant
initially pulled over but then sped southbound on Route 51, crossing into the opposite lane of traffic; (8) Jefferson Borough police
department set up a roadblock that forced Appellant to pull into a gravel parking lot off of Route 51; (9) officers detained Appellant
after a brief struggle, but Appellant had not turned off the vehicle prior to exiting it; (10) Agent Toth noticed the vehicle drifting
towards a hillside with a ravine below; (11) concerned for the safety of any occupants of the vehicle or individuals in the area,
Agent Toth approached the passenger door and entered the vehicle; (12) as Agent Toth attempted to move the gearshift to stop the
vehicle, he had to steady his balance with his other hand on the center console; (13) at that point he noticed a plastic bag that had
the distinct feel of packaged heroin within it; (14) Agent Toth was able to stop the vehicle; and (15) consistent with protocol, the
vehicle was inventoried and towed as there were no other occupants and the driver was under arrest. (T.T. 29-32). The Trial Court
made the following conclusions of law:

At that time he noticed a T.J. Maxx bag, and a tacit feel of that bag was consistent with the packaging of bricks of heroin
which he immediately recognized by virtue of his experience and training. []The defendant having been secured under
the auspices of the original arrest warrant, also the subsequent discovery of this heroin, the vehicle was seized and towed
where an inventory search was conducted consistent with the policy of the Office of the Attorney General. There is no
issue raised in the pretrial motion as to the scope and nature of the inventory search. Consequently, the Court will not
make any further rulings or comment on that except to state that apparently was done consistent with the policy which
is not at issue. [. . .] Agent Toth and the officers involved in this particular pursuit acted consistent with the Constitution
of this Commonwealth as well as that of the United States of America. The Court finds no infirmity under either of those
Constitutions or any rules and regulations of this Commonwealth. Consequently, the Motion to Suppress is denied.

(T.T. 32-33).

The record supports the Trial Court’s findings and conclusion that Agent Toth lawfully entered the vehicle under exigent
circumstances to prevent the destruction of evidence and protect potential occupants or other individuals in the area, and while
bracing himself to stop the moving vehicle, felt the bricks of heroin. Thus, the Trial Court properly denied Appellant’s motion to
suppress. See Commonwealth v. Zhahir, 751 A.2d 1153, 1163 (Pa. 2000) (ninety eight vials of cocaine properly seized from defen-
dant where police officer, based on training and experience, immediately recognized the items during a lawful frisk of defendant);
Commonwealth v. Ballard, 806 A.2d 889, 892 (Pa. Super. 2002) (whether the incriminating nature of an object is immediately apparent
to a police officer depends on the totality of the circumstances); Commonwealth v. Stewart, 740 A.2d 712, 718-719 (Pa. Super. 1999)
(firearm found in plain view properly seized as officer entered vehicle under exigent circumstances where officers had to deter-
mine whether weapon was still in vehicle, and if in vehicle if it might injure an officer entering the vehicle to turn off the ignition).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, Appellant’s second, third, and fourth claims should be denied, but Appellant may be entitled to a new
sentencing hearing for the Trial Court to place on the record its determination regarding Appellant’s RRRI ineligibility.

BY THE COURT:
/s/Borkowski, J.

Date: January 13, 2014

1 35 P.S. § 780-113(a)(16).
2 35 P.S. § 780-113(a)(30).
3 35 P.S. § 780-113(a)(30). The Trial Court granted the Commonwealth’s motion to withdraw this charge on June 5, 2012.
4 A warrant was issued for Appellant on May 3, 1999, but was not returned until October 11, 2011.
5 It was also denied by operation of law on the same date.
6 The designation “T.T.” followed by numerals refers to Trial Transcript, June 5, 2012.
7 The Trial Court notes that the Commonwealth accurately stated that Appellant was not RRRI eligible due to his conviction at
CC 1999902369, and Appellant did not object to this recommendation. (S.T. 3). See Commonwealth v. Hansley, 994 A.2d 1150, 1157
(Pa. Super. 2010), aff ’d 47 A.3d 1180 (defendants are RRRI ineligible when sentenced for drug trafficking convictions at the highest
levels categorized by the Drug Trafficking Sentencing statute).
8 The designation “S.T.” followed by numerals refers to Sentencing Transcript, August 20, 2012.
9 At the suppression hearing, Appellant’s counsel withdrew arguments (a) and (b), recognizing that Appellant was stopped pur-
suant to a valid arrest warrant.
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Commonwealth of Pennsylvania v.
Antonio Stamps

Criminal Appeal—Homicide (1st Degree)—Weight of the Evidence—Choice of Counsel—Crime Scene Visit—Relevancy—
Photo Array—Prior Inconsistent Statement

No. CC 2011-12088. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—January 6, 2014.

OPINION
Antonio Stamps does not like the result of his trial. He has appealed from the mandatory life sentence which followed a jury’s

first degree murder verdict on July 19, 2012.
Mr. Stamps raises 7 separate claims. Each will be addressed, but in order to understand those claims, some context is neces-

sary. The government’s prosecution for the death of Andrew Smith (“Smith”) is based, in large part, on the believability of eyewit-
ness, Eboni Cutler. The defense conceded as much. “This case is about Eboni Cutler’s testimony.” Trial Transcript (“TT”), pg. 39
(July 16, 2012).1 Ms. Cutler knew Smith and was romantically involved with the defendant, Stamps. TT, 208-209. An argument
earlier in the day between Smith and Stamps rekindled. TT, 211. This led to a shooting.

It’s around 10:25 at night on May 11, 2011, when the police radio crackles – “shots fired” 15 hundred block of Crucible Street
in Crafton Heights. TT, 87, 88. Officer Vincent Pacheco gets there first. TT, 89. He sees a young “black male lying on the ground.”
TT, 87. It was Andrew Smith. There were 4 “females around him, one holding a towel right underneath his chin.” TT, 88. Smith
spent about 4 weeks in the hospital, but ultimately died from “a penetrating gunshot wound to the neck.” TT, 171.

At the scene, responding police officers made contact with a witness, Eboni Cutler. She lived on the high side of Crucible Street.
TT, 221. She saw a dark SUV drive down Crucible Street, turn around and park. TT, 221. She saw Stamps get out of the car, walked
down some steps, in the direction of Andrew Smith. TT, 221-222. Stamps had a gun in his hand. TT, 226. When Stamps stopped,
Andrew Smith was there. TT, 227. Rodger Henderson was also there. TT, 227. Henderson told Stamps to “put the gun away and
just fight it out.” TT, 227. Henderson’s efforts at playing peacemaker failed. Stamps lifted the gun, over Henderson’s shoulder and
shot Smith “in his chin.” TT, 229, 231. Smith dropped to the ground. TT, 229. Stamps “walked up the hill and got in the [vehicle]”
and left. TT, 229.

Around the time of Smith’s death, in early June, 2011, Ms. Cutler heard from Stamps. TT, 257. He was at a relative’s house in
Detroit. TT, 258. On June 29, 2011, almost 7 weeks after the shooting, Cutler has interaction with law enforcement. She is shown a
collection of photographs. She identified Stamps as the shooter. TT, 260.

Stamps begins his appellate journey with an attack on the weight of the evidence. Suffice it to say, Stamps does not put his best
foot forward. As we know, a weight argument concedes there was sufficient evidence. This concession was a wise move. Ms. Cutler
was a credible witness. She provided an eyewitness account that, in conjunction with other evidence, establishes the elements
necessary for a first degree murder conviction. There is no disputing the fact that Smith died as a result of a gunshot wound to the
neck area. Ms. Cutler identified Stamps as the person who pulled the trigger on a gun and shot Smith. Stamps exiting the vehicle,
walking to Smith, not being persuaded by Henderson’s peacekeeping efforts, shot hitting a vital area of the body, and his leaving
not only the crime scene, but the Pittsburgh area collectively showed a willful, deliberate and premeditated act.

As for the tentacles of his weight argument, Stamps recasts arguments he made to the jury. They did not move this collection
of 12 citizens to rule in his favor. The same conclusion is reached now. Given the strength of the government’s case and how believ-
able Ms. Cutler came across on the witness stand, the Court’s conscience would have been shocked only if a verdict other than 1st
degree was handed down.

Stamps’ second argument concerns his choice of lawyer. Stamps claims on the morning of the trial, Mr. Patarini told the Court
that Stamps wanted a postponement in order to hire private counsel. Concise Statement, ¶ 9(b), (April 23, 2013). The only mention
of this comes early in the direct examination of the first witness when the parties are at sidebar to argue an unrelated objection.
TT, 56.

The Court: While I have you here, my staff just told me that Wendy Williams’ office came and said they were never
approached about this case. Just so we conclude that matter.

Id. The Court notes Wendy Williams is a criminal defense lawyer who has experience in homicide cases such as the present. Given
this representation to the Court, through its own staff, the Court sees no relief it can grant Stamps at this point. A desire to have
another lawyer is far different than having another lawyer enter their appearance and take command of the case.

Further complicating this particular matter is the lack of a transcript concerning the motion for a postponement. Attached to
his Notice of Appeal is an Affidavit indicating only 2 transcripts are necessary to address the issues to be raised on appeal. The
trial transcript begins with the Court’s opening instruction followed by opening arguments then witness testimony. It is not for the
Court to secure transcripts from past events to resolve issues. It is the duty of the appealing party to obtain those transcripts upon
which an argument will rest. That was simply not done. Based upon the present record, the Court was justified in denying the
request for a postponement to obtain a lawyer who had yet to be approached about the case.

The third argument Stamps makes is about the jurors visit to the crime scene. He claims it was error to allow a visit during the
daylight hours when the crime happened late at night. Concise Statement, ¶ 9(c). The visit, according to Stamps, was “extremely
prejudicial” because the visit “misrepresented the crime scene” and gave a “false impression to the jury”. Id.

The Court notes these objections were not made before the jury’s visit. Both counsel and the Court were focused on logistics
including the defendant’s presence. So, to the extent the Concise Statement lays out a preserved objection, the Court’s reasoning
is sound.

The Court: I understand the position of both of you. What we did was what was requested. We took the jurors to the
scene. We had one officer – one plainclothes detective stand in front of 1551, which I believe was Eboni’s residence
and the advantage which she says that she was standing on May 11, 2011, at around approximately 10:30 when this
occurred.

There was another detective who stood in the area of 1556 where the victim was allegedly shot. No statement was
made by any of the attorneys.

The only statement that was made was the statement by me where I informed the jury that the one detective was
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standing at Eboni’s residence and the other detective was standing at the site where the victim was found. I allowed
all the jurors to walk freely, as I had the street blocked for them to get the trajectory from Eboni’s view down to where
the homicide took place.

There was no testimony, no swaying. It was just an objective view to see if, in fact, it was 20-foot hills, as had been
alleged on either side of the street, which, in fact, it wasn’t. The elevation wasn’t much higher than six feet, if you look
at horizontally the rise to the point of the hill on either side of the street.

I think that perhaps the defense at this point may have buyer’s remorse in that they understood what was happen-
ing. Now that they’ve seen the scene. I believe, they’re uncomfortable about what the jury saw, but I cannot unring the
bell. And I don’t believe that there was any undue prejudice done.

There was no way that I could put sunglasses or make the sun go down. Today is a very hot day. It’s a sunny day. But
the whole thing of our going there was for distance and trajectory. The lighting is something you all can talk to, and
you can move the jury however you want with respect to that in terms of their ability to see or their inability to see.

What we were attempting to do was to show distance and trajectory, and I believe that’s what is happening. I’m deny-
ing the motion for a mistrial.

TT, 297-299.

The fourth assertion of error is focused on a defense witness. The Commonwealth’s proof had Rodger Henderson as standing
between the deceased and Stamps trying to mediate the rapidly escalating situation. Henderson was a defense witness. TT, 406-
424. His proposed value was to discredit Ms. Cutler’s identification evidence. Henderson told the jury he was present when a
masked man appeared with a gun. He grabs the person and, after a very brief struggle, he runs. As he is running, he hears an
unknown number of gunshots. TT, 414. He also told the jury Stamps was not there. Id.

Stamps claims the Court erred when it prospectively ruled that the jury could be told where law enforcement had interaction
with witness Henderson. Concise Statement, ¶ 4. The Court does not see the prejudice amounting to excluded material under Pa.
R.E. 403.

Henderson ran from the scene because he had an outstanding warrant. The purpose of the warrant was not communicated to
the jury. So, the fact that officers approached him in jail was a reasonable explanation for the warrant, and also provided some
context for efforts by the government to corroborate Ms. Cutler’s very convincing testimony.

The fifth argument by Stamps is evidence based. Early in the direct examination of Det. Christine Williams, the Commonwealth
wanted to solicit her opinion on “the realities” “about witnesses coming up to you at a crime scene.” TT, 56. Stamps objected. At
sidebar, Stamps argued against its admission because it was “not relevant.” TT, 57. In addition, and almost as an afterthought,
Stamps said there was “no factual basis” for the evidence to be admitted. Id.

Pa.R.E. 401 defines “relevant evidence.” It means “evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be without the evidence.” Pa.R.E. 401.
The “definition is a broad one.” Binder on Pennsylvania Evidence 4th Ed., §401, pg. 90. And, can be satisfied when dealing with
inferences. “Evidence that merely advances an inference of a material fact may be admissible, even where the inference to be
drawn stems from human experience.” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998).

Detective Williams’ testimony was based on her professional experience. She has been a homicide detective for 19 years and
a law enforcement officer for 32. TT, 48. This experience obliterates the lack of foundation argument. As for his broader “not
relevant” opposition, it fails also. Ms. Williams explained the realities of the situation.

“It’s not very common at all. When we talk to people, they say, ‘Don’t you understand? I have to live here. I don’t want
to testify. I can’t say nothing. I’m afraid. I got to stay here. You don’t have to live here.’ That’s basically what we hear.”

TT, 58-59. This evidence was relevant as it helped explain the government’s investigation.
At trial, Stamps raised 2 objections to this evidence. There is a disconnect with his Concise Statement. In writing, he raises the

claim that this evidence was improper bolstering, and implies the existence of other witnesses who saw the shooting but are too
afraid to testify. These 2 objections appear to be apples to the orange objections raised at trial. Bolstering implies the material is
relevant but should be excluded because of some reason under Pa.R.E. 403. This prejudicially based argument was never made
before. The other witness theme has too many missing links for the Court to give it any credence.

Stamps’ 6th argument concerns a particular piece of evidence. Stamps says the photo array shown to Eboni Cutler was unduly
suggestive, prejudicial and should not have been admitted. Concise Statement, ¶ 6. During Ms. Cutler’s direct examination, the
Commonwealth moved to admit exhibit 29 – the photo array. TT., 259. The defense objecting “to the way they are.” Id. The Court’s
response was “we’ve discussed this matter previously. We’ve gone over it but it’s going to be admitted and with the provisions that
we agreed to as well.” TT, 259.

As with an earlier argument, Stamps has not provided the Court with the transcript reflecting that earlier discussion. Perhaps, it
was before Court started that day or from a status conference the Court held. Regardless of the source, it is Stamps’ responsibility
to procure the transcript. The Court is aware, and in fact encourages, dialogue with counsel and the Court to turn problems into
solutions. However, when the solution is reached (without the presence of a Court Reporter) and one party still does not like the
result, it is incumbent upon that party to recreate the event, with a court reporter, at the next possible moment. This was simply
not done. Based on this record, the Court feels comfortable in its ruling to admit the photo array. Contributing to this comfort level
is the government’s last witness reviewed this piece of evidence from his perspective. TT, 366. The defense made no objection
to Det. McGee telling the jury Eboni Cutler circled the photograph of Antonio Stamps and wrote beneath the photo the word
“shooter”. TT, 367.

The final argument advanced by Stamps is tied to the government’s eye-witness Eboni Cutler. Stamps contends this Court erred
during his cross-examination of Ms. Cutler. According to the defense, Cutler testified at trial to a certain sequence of events but at
the preliminary hearing she testified to a different sequence of events. Concise Statement, ¶ 9(g). Cutler now claims he should have
been allowed “to read the testimony from the preliminary hearing as it was prior testimony under oath and is not just mere
impeachment but also can be used as substantive evidence.” Id. The Court has reviewed the entire cross-examination of Ms. Cutler.
TT, 260-291. At no point does Stamps object to the Court doing what it did. And, it’s not like he didn’t have the opportunity.
Immediately after the cross concluded, the jury was dismissed and a discussion was held. If counsel felt the Court erred, he could
have raised an issue then. He did not. The issue has been waived.
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Notwithstanding that ruling, the tenor of Stamps’ position demonstrates a fundamental misunderstanding of how Pa.R.E. 613
operates. Subsection (a) allows for impeachment of a witness by a prior statement. The statement can be written or not. This is the
rule that covers the traditional “the light was green” soon after the event but come time for trial the testimony changes to “the light
was red”. Subsection (b) of the rule deals with the admission of extrinsic evidence (i.e. the preliminary hearing transcript) to then
argue the prior statement (light was green) is the one the fact finder should believe.2 In other words, subsection (b) allows the prior
statement to be admitted as substantive evidence. Once it has reached that status then the party taking the steps to get that extrinsic
evidence admitted can then argue that prior statement is the truth and not the contradictory trial testimony. In this case, at no time
did Stamps move to admit the transcript from the preliminary hearing. Without that essential document being tendered, Stamps
cannot successfully complain this Court erred.

BY THE COURT:
/s/Williams, J.

1 The trial transcript has a tracking number of T12-1914 and was filed on November 20, 2012. The closing arguments and charge
and verdict are set forth in a transcript bearing tracking # T-12-2003 and was filed on December 4, 2012.
2 The Court is purposefully disregarding the factual predicates under (b)(1)-(3) to highlight the issue germane here.

Commonwealth of Pennsylvania v.
Rory A. Kriest

Criminal Appeal—Probation Violation—Due Process Violations—Request for Remand for New Hearing

No. CC 2010 08 466. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.

OPINION
This appeal stems from Mr. Rory Kriest’s appeal from his probation violation sentence. Over 3 years ago, Mr. Kriest entered a

guilty plea to simple assault. The Court sentenced him to time served and 2 years of probation. On July 24, 2013, this Court found
Kriest violated the terms of his probation and sentenced him to 11 ½ to 23 months at the county jail. He was given credit for 126
days or about 4 months. On August 5, 2013, his lawyer sought reconsideration. In particular, Kriest argued the Court failed to
consider his emotional problems and his need for professional intervention. Motion to Reconsider Sentence, ¶ 4, (August 5, 2013).
This segued to an assertion the Court failed to consider the availability of community based treatment. Id, ¶ 5. On August 21, 2013,
the reconsideration request was denied. Later that day, a Notice of Appeal was filed. A 1925(b) order was issued and complied with
by Kriest’s Concise Statement docketed on October 28, 2013. That pleading sets forth 7 claims of trial court error.

What looms larger than the claims is the concept of waiver. This Court has not had the opportunity, in its 6 years on the bench,
to explore the doctrine of waiver in the context of a probation violation. It does so now.

Our Rules of Criminal Procedure differ slightly for a sentence following a probation violation (“PV”) in comparison to a
sentencing following a guilt determination. Rule 708(E) allows for motions to modify a PV sentence. They must be filed within 10
days. However, that filing does not stop the 30 day clock for filing an appeal. Pa.R.Crim.P. 708(E). This no tolling provision is the
single difference.

That being said, the same preservation rules apply to both situations. In order to preserve an issue it must be raised before the
trial court at the actual sentencing hearing or in a timely file post-sentence motion. The July 24, 2013, hearing was admittedly short
and to the point. Kriest raised no objections to the Court’s sentence. Transcript, pg. 3 (July 24, 2013).1 His post-sentence motion
was all of 5 paragraphs. He claimed the court made 2 errors: (a) did not consider the defendant’s emotional problems and his need
for professional intervention; and, (b) did not consider the availability of community based treatment. Motion to Reconsider
Sentence, paragraphs 4, 5 (Aug. 5, 2013).

The next area of inquiry is the classification of Kriest’s claim. An argument that is deemed to be a discretionary attack on the
sentence will be waived if it was not raised at sentencing or in a post-sentence motion. Commonwealth v. Krum, 533 A.2d 134,
135-36 (Pa. Super. 1987)(en banc)(issues not going to the legality of a sentence are waived if they have not been raised via oral
or written motion to modify sentence prior to appeal). Conversely, an argument addressing the legality of the sentence will not be
waived if it appears, for the first time, in an appellate pleading such as a Concise Statement. Commonwealth v. Redman, 864 A.2d
566 (Pa. Super. 2004)(challenges to legality of sentence cannot be waived).

Kriest’s first argument is that this Court did not give him the opportunity to speak before his probation violation sentence was
imposed. Concise Statement, paragraph 6(a). The Court agrees. Rule 708(C)(1) requires before imposing a sentence “the judge
shall afford the defendant the opportunity to make a statement”. Pa.R.Crim.P. 708(C)(1). The Court’s performance fell below this
standard. The matter should be remanded so that a new sentencing hearing can take place. See, Commonwealth v. Thomas, 553
A.2d 918 (Pa. 1989)(A criminal defendant has an absolute right to address the trial judge before imposition of sentence and that
the defendant has to be advised of his right of allocution prior to sentencing.); Commonwealth v. Hague, 840 A.2d 1018 (Pa. Super.
2003)(Court adheres to the principle that a defendant who is not permitted to address the trial judge prior to sentencing is auto-
matically entitled to a new sentencing hearing.).

Kriest’s other arguments have highlighted some other deficiencies. Overall, Kriest deserves returning to square one for a brand
new proceeding that is more in line with due process.

The Clerk of Courts shall forward the record to the Superior Court in due course.

BY THE COURT:
/s/Williams, J.

1 The transcript was filed on August 30, 2013 and bears a tracking number of T13-1843.
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Commonwealth of Pennsylvania v.
Duran Anthony Thomas

Criminal Appeal—Sufficiency—Identification

No. CC 201110444. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—January 24, 2014.

OPINION
The appellant (hereinafter referred to as “Thomas”) was convicted of two counts of aggravated assault, one count of criminal

conspiracy and one count of possession of instrument of a crime.1 A presentence report was ordered and sentencing took place on
October 18, 2012. Prior to the sentencing, the Commonwealth filed notice seeking to impose the mandatory sentence pursuant to
42 Pa.C.S.A. §9721 since he was convicted of the charge of aggravated assault and during the commission of that crime, a deadly
weapon was used. On October 18, 2012, Thomas was sentenced to a period of incarceration of not less than seven nor more than
fourteen years, followed by a period of probation of five years during which she was to have random drug screening and no
contact with the victim. In addition, Thomas was ordered to pay to the victim the sum of $4,152.00. It was noted at the time of
sentencing that Thomas was not eligible for a RRRI sentence.

On March 14, 2013, Thomas filed a pro se petition for post-conviction relief and Charles Pass, III, was appointed to represent
him in connection with that petition. Pass filed an amended petition for post-conviction relief on July 29, 2013, in which he requested
that Thomas’ post-sentence rights be reinstated. On July 31, 2013, Thomas’ petition for post-conviction relief was granted and his
post-sentence rights were reinstated. On August 27, 2013, a post-sentence motion was filed which was subsequently denied on
September 3, 2013. A timely appeal to the Superior Court was filed and Thomas was directed pursuant to Pennsylvania Rule of
Appellate Procedure 1925(b), to file a concise statement of matters complained of on appeal. The sole issue raised by Thomas was
whether the evidence was sufficient to support the conviction in this matter as Thomas maintains that the identification made by
the victim of him being one of the victim’s assailants was uncertain.

On July 2, 2011, Harold Gaebert was at his home at 156 Hower Street in Penn Hills, Pennsylvania, when five individuals came
to his house sometime between 8:00 and 9:00 p.m. Those individuals sat on his front porch and were drinking. They stayed there
until approximately 10:30 p.m.; when Gaebert asked them to leave as he was going to bed. Gaebert believes that he went to bed at
approximately 11:30 p.m. At 1:00 a.m., Gaebert was awakened when two individuals wearing bandanas came into his bedroom and
woke him up demanding the keys to his car. Gaebert was hit in the head by one of these individuals who possessed a firearm. The
keys to Gaebert’s car were in the kitchen and they took him to the kitchen to get those keys. Gaebert then saw another individual
in the kitchen to whom he handed the keys. At the time that the individuals were at Gaebert’s house, the individual with the gun
who he identified as Thomas, had the gun on him at all times and, in fact, was poking him with the gun. While he was in the kitchen,
he was shot in the arm when those individuals left his house. Gaebert called 911 and advised the police that he had been assaulted
and that these individuals had taken the keys to his maroon Toyota Camry.

At approximately 4:30 a.m, Sergeant Ozzie Sparks of the Duquesne Police Department, received a BOLO call to be on the look-
out for a 2002 Camry with the license plate of AZ4089. Sergeant Sparks spotted that vehicle and pulled in behind it and confirmed
the license plate number and pulled the vehicle over. When he pulled the vehicle over he noticed that there were five individuals
in that car, including Thomas. The occupants of the vehicle were removed from the car and then transported to the McKeesport
Police Department since they had a larger holding area. After Gaebert was treated for wounds to his head and arm, he was trans-
ported to McKeesport Police and viewed the five individuals through a two-way mirror and confirmed that Thomas was the indi-
vidual who possessed the firearm and hit him in the head and shot him in the arm.

The sole claim of error in the instant appeal is Thomas’ contention that the evidence was insufficient to support the verdicts in
this matter in light of Grabert’s uncertain identification of him as one of the individuals who perpetrated these crimes. In
Commonwealth v. Jones, 954 A.2d 1194, 1196-1197 (Pa. Super. 2008), is the standard for reviewing a claim of sufficiency of the
evidence with respect to identification testimony.

The standard we apply in reviewing the sufficiency of evidence is whether, viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the factfinder to find every
element of the crime beyond a reasonable doubt. Commonwealth v. Heberling, 451 Pa.Super. 119, 678 A.2d 794, 795
(1996) (citing Commonwealth v. Williams, 539 Pa. 61, 650 A.2d 420 (1994)). In applying [the above] test, we may not
weigh the evidence and substitute our judgment for that of the fact-finder. In addition, we note that the facts and
circumstances established by the Commonwealth need not preclude every possibility of innocence. Any doubts
regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive that
as a matter of law no probability of fact may be drawn from the combined circumstances. Commonwealth v. Cassidy,
447 Pa.Super. 192, 668 A.2d 1143, 1144 (1995) (citations omitted). The Commonwealth may sustain its burden of prov-
ing every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all evidence actually received must be considered.
Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is
free to believe all, part or none of the evidence. Commonwealth v. Valette, 531 Pa. 384, 388, 613 A.2d 548, 549 (1992)
(citations and quotation marks omitted).

Commonwealth v. Vetrini, 734 A.2d 404, 406–407 (Pa.Super.1999).

Here, Appellant challenges only the sufficiency of the identification evidence against him. Specifically, he argues
that Ms. Reeber’s legal blindness made her physically incapable of identifying her assailant beyond a reasonable
doubt. Her voice identification, Appellant contends, standing alone was inadequate as she never offered a detailed
description of the voice, but instead simply stated that she knew it to be Appellant’s based on their two years’ acquain-
tanceship. Appellant also argues that other evidence further undermined Ms. Reeber’s identification, such as her
claim to police that she heard Appellant’s voice outside her door on one night after the assault when Appellant was in
jail, and where she told authorities she believed Appellant to be white when he is, in fact, African–American.

It is settled law that “[a] witness may testify to a person’s identity from his voice alone.” Commonwealth v. Fromal,
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392 Pa.Super. 100, 572 A.2d 711, 716 (1990) (citing Commonwealth v. Woodbury, 329 Pa.Super. 34, 477 A.2d 890, 893
(1984) (citation omitted)). Moreover, evidence of identification need not be positive and certain to sustain a convic-
tion. Woodbury, 329 Pa.Super. at 40, 477 A.2d at 893 (quoting Commonwealth v. Hickman, 453 Pa. 427, 309 A.2d 564
(1973)). Additionally, the weight to be accorded voice identification testimony is a question for the trier of fact. Fromal,
supra. In Woodbury, this Court, presented with a sufficiency of the evidence challenge to a murder conviction, found
that a voice identification alone by a witness, who was familiar with the appellant’s voice and had a “long existing
acquaintanceship” with him, was sufficient to identify the appellant as the person who committed the murder.
Woodbury, 477 A.2d at 893.

Thomas did not request nor did the Court give the jury a Kloiber instruction. Commonwealth v. Kloiber, 378 Pa. 412, 106
A.2d 820, 826-827 (1954) describes the circumstances when a jury should be instructed to receive identification testimony
with caution.

Where the opportunity for positive identification is good and the witness is positive in his identification and his iden-
tification is not weakened by prior failure to identify, but remains, even after cross-examination, positive and unqual-
ified, the testimony as to identification need not be received with caution—indeed the cases say that “his [positive]
testimony as to identity may be treated as the statement of a fact”. Commonwealth v. Ricci, 161 Pa.Super. 193, 195, 54
A.2d 51, 52, Commonwealth v. Sharpe, 138 Pa.Super. 156, 159, 10 A.2d 120. For example, a positive, unqualified iden-
tification of defendant by one witness is sufficient for conviction even though half a dozen witnesses testify to an alibi.
Commonwealth v. Pride, 143 Pa.Super. 165, 167, 18 A.2d 879; Commonwealth v. Saldutte, 136 Pa.Super. 52, 56, 7 A.2d
121; Commonwealth v. Ricci, 161 Pa.Super. 193, 54 A.2d 51, supra; Commonwealth v. Tracey, 130 Pa.Super. 15, 196 A.
549; Commonwealth v. Lindner, 133 Pa.Super. 196, 2 A.2d 518; Commonwealth v. Sharpe, 138 Pa.Super. 156, 10 A.2d
120, supra.

On the other hand, where the witness is not in a position to clearly observe the assailant, or he is not positive as to
identity, or his positive statements as to identity are weakened by qualification or by failure to identify defendant on
one or more prior occasions, the accuracy of the identification is so doubtful that the Court should warn the jury
that the testimony as to identity must be received with caution.

In Commonwealth v. Reid, 123 Pa.Super. 459, 466, 187 A. 263, 266, the Superior Court correctly said: “* * *
Identification may be made through the perception of any of the senses, and it is not essential that the witness should
himself be free from doubt as to the correctness of his opinion. * * *’ Wharton’s Criminal Evidence, vol. 2, p. 1776, §
1015. ‘Proof beyond a reasonable doubt, or (of) the identity of the accused as the person who committed the crime, is
essential to a conviction. The evidence of identification, however, need not be positive and certain [in order to
convict]. A witness may testify that it is his belief, opinion, or judgment that the accused is the person who committed
the crime. The indefiniteness and uncertainty in the testimony, of course, affects its weight.’ Wharton’s Criminal
Evidence, vol. 2, p. 1626, § 932. See Com. v. Roddy, 184 Pa. 274, 39 A. 211.’

It is well to recall that proof of identity by eyewitness is not necessary—a defendant may be and often has been
convicted where the evidence is entirely circumstantial and there is no evidence of identity. See Commonwealth v.
Lowry (driver of a getaway car), 374 Pa. 594, 600, 98 A.2d 733; Commonwealth v. Homeyer, 373 Pa. 150, 94 A.2d 743;
Commonwealth v. Danz, 211 Pa. 507, 60 A. 1070; Commonwealth v. Wentzel, 360 Pa. 137, 61 A.2d 309.

It follows that a weak identification,FN3 together with other evidence in the case, may be sufficient to convince a jury
of the defendant’s guilt beyond a reasonable doubt—the credibility of the witnesses and the weight to be given their
identification is, under proper instructions from the Court, exclusively for the jury. See Commonwealth v. Ronello, 242
Pa. 381, 89 A. 553; Commonwealth v. Sharpe, 138 Pa.Super. 156, 10 A.2d 120, supra; Commonwealth v. Ronello, 251 Pa.
329, 96 A. 826.

FN3. How far the Courts have gone in admitting weak or qualified or contradictory evidence of identity is apparent
from Commonwealth v. Ronello, 251 Pa. 329, 96 A. 826; Commonwealth v. Fink, 93 Pa.Super. 57.

Gaebert testified that he had known Thomas for more than a year and that he would see him almost every day since a group of
men from the neighborhood would hang out on his porch. He also testified that Thomas and four other individuals came to his
house between 8:00 and 9:00 p.m. on July 2 and were on his porch drinking for the remainder of the evening. Gaebert was awak-
ened in his bedroom at approximately 1:00 a.m. and the lights were on in his bedroom and he had a full and ample opportunity to
see the two individuals who came into his room and was able to determine that Thomas was the individual who possessed the gun
and hit him in the head with that gun. He identified Thomas not only from his physical appearance but from his voice when Thomas
demanded the keys to Gaebert’s car. When Gaebert was taken to his kitchen, the lights were on in his kitchen and he once again
had an ample opportunity to identify his attackers. Thomas was found in Gaebert’s stolen car and was taken to the McKeesport
Police Department where Gaebert identified him through a two-way mirror as the individual who attacked him and took the keys
to his car. There was no equivocation or doubt in Gaebert’s mind as to the fact that Thomas was one of the individuals who came
into his residence.

It is readily apparent from a review of the record in this matter that there was nothing uncertain about Gaebert’s identifica-
tion of Thomas as his assailant since that identification testimony was positive and unequivocable. It was clear that the evidence
was more than to sufficient to establish Thomas’ culpability for the commission of these crimes and wholly supports the verdicts
against him.

BY THE COURT:
/s/Cashman, J.

Dated: January 24, 2014

1 Thomas was also charged with a second count of criminal conspiracy; however, that charge was withdrawn prior to that case being
submitted to the jury.
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Commonwealth of Pennsylvania v.
Clinton Lance

Criminal Appeal—Sufficiency—Robbery of a Motor Vehicle—Proof of Force

No. CP-02-CR-0015156-2012, CP-02-CR-0014316-2012.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 17, 2014.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of September 12, 2013. After a non-jury trial, the

defendant was found guilty of robbery of a motor vehicle, fleeing or attempting to elude a police officer, receiving stolen property,
recklessly endangering another person, unauthorized use of a motor vehicle, accidents involving damage to an attended vehicle, and
a variety of summary offenses and vehicle code violations. This Court sentenced the defendant to an aggregate term of imprison-
ment of not less than three years nor more than six years followed by a term of probation. This appeal followed.

The defendant alleges that the evidence was insufficient to prove the substantive charge of robbery of a motor vehicle as well
as the conspiracy to commit robbery of a motor vehicle because the evidence was insufficient to prove that the motor vehicle was
taken “forcibly”. The credible evidence adduced at trial established the following:

On October 15, 2012, Canie Luttrell had just dropped her children off at her grandmother’s house on Ella Street in the
Wilkinsburg section of Pittsburgh around approximately 10:00 p.m. She was driving a rental car, a 2013 Hyundai sedan, at the
time. As she returned to her car, which was parked on the street in front of her grandmother’s house, three black males wearing
ski masks approached her. At least one of the men demanded that she give them her purse. She replied that she didn’t have
a purse. At least one of the men then demanded that she give them her car keys. Fearing for her physical safety, she complied.
Ms. Luttrell identified one of the men as being shorter and stocky. She testified that the other two men were thinner. All three
men got into the car. The stocky man got behind the steering wheel and drove off. Ms. Luttrell immediately called the police from
her cell phone. Police officer quickly responded to the scene. Ms. Luttrell described the vehicle for the police and the police
issued a “BOLO”, a “be on the lookout” report, for the 2013 Hyundai sedan. A description of the vehicle as well as its license
plate number was aired over police radio. At trial, Ms. Luttrell identified the defendant as having a build that resembled the
person who drove off in her vehicle.

Penn Hills Police Officer Jeremy Frisk was on patrol in the general area. Approximately five minutes after the BOLO was
relayed on the police radio, Officer Frisk observed the vehicle. He confirmed that the vehicle he saw was the vehicle stolen from
Ms. Luttrell. Officer Frisk testified at trial that the defendant was the person he saw operating the vehicle and that the defendant
was the only person occupying the vehicle at the time. Officer Frisk followed the vehicle and radioed for backup. He then activated
his police lights in order to conduct a traffic stop. The defendant then led Officer Frisk and his back-up officers on a pursuit of
over three miles. The defendant drove through various red lights and stop signs and caused accidents among other vehicles along
the way. At one point, the defendant exited his vehicle and attempted to flee on foot. He ran into Officer Frisk’s vehicle. He got
back in the 2013 Hyundai and struck Officer Frisk’s police vehicle. The defendant was able to flee in the vehicle because Officer
Frisk’s vehicle had become disabled. The 2013 Hyundai was later located. Police officers conducted a canine search of the area
and the canine alerted to a residence at 525 Holmes Street. The defendant was found hiding in a closet in that residence. He was
arrested. The defendant then identified the other two men who had been with him and showed police officers where he had
dropped them off.

Defendant claims that the evidence was insufficient to convict him of the substantive count of robbery of a motor vehicle and
conspiracy to commit robbery of a motor vehicle. Although they are separate claims, the attack on each count of conviction is iden-
tical. The defendant complains that the evidence was insufficient to demonstrate the requisite “force” element. The standard of
review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability
of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of]
proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.
Moreover, in applying the above test, the entire record must be evaluated and all the evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003); Commonwealth v. Ratsamy, 594 Pa. 176, 934 A.2d 1233, 1236 n.2
(Pa. 2007); Commonwealth v. Thomas, 65 A.3d 939, 943 (Pa. Super. 2013); Commonwealth v. Cassidy, 668 A.2d 1143, 1144
(Pa.Super. 1995).

Robbery of a motor vehicle is set forth at 18 Pa.C.S.A. § 3702(a) and is defined as follows:

A person commits a felony of the first degree if he steals or takes a motor vehicle from another person in the presence
of that person or any other person in lawful possession of the motor vehicle.

To prove the offense of robbery of a motor vehicle, the Commonwealth must prove the following elements to establish the commis-
sion of this crime: (1) the stealing, taking, or exercise of unlawful control over a motor vehicle; (2) from another person in the pres-
ence of that person or any other person in lawful possession of the vehicle; and (3) the taking must be accomplished by the use of
force, intimidation, or the inducement of fear in the victim. Commonwealth v. Bonner, 27 A.3d 255, 258 (Pa. Super. 2011) citing
Commonwealth v. George, 705 A.2d 916, 920 (Pa.Super. 1998).

The defendant focuses his challenge on the lack of proof of force. “Force is that of which the victim is aware and by reason of
that force, is compelled to part with his property. Such force is made out of these facts.” Commonwealth v. Jones, 771 A.2d 776,
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778 (Pa.Super. 2001). In this case, the defendant and his accomplices clearly demanded that the victim comply with their actions.
Defendant also overlooks the fact that the offense at issue can also be achieved through intimidation or the inducement of fear
in the victim. Moreover, while there may have been no showing of actual physical force, the evidence was clear that the defen-
dant and his cohorts kept their faces concealed with ski masks. They were dressed in all black and the incident occurred around
10:00 p.m. At least one of them demanded that the victim turn over her purse. When she didn’t have a purse, they demanded
that she give them her keys. The victim specifically testified that she complied with their demands because she didn’t want to
get hurt. In this Court’s view, the actions of the defendant and his cohorts were designed to instill fear in Ms. Luttrell to ensure
her compliance with their demands. This Court believes that the Commonwealth’s evidence, at a minimum, demonstrated some
level of force and/or intimidation and that the actors clearly intended to induce fear in Ms. Luttrell. Accordingly, the judgment
should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 17, 2014
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Commonwealth of Pennsylvania v.
Todd Schutzeus

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Probation Violation—No Merit Letter—De Minimus Violations

No. CC 199911106. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—January 14, 2014.

OPINION
Defendant was charged at CC: 199911106, with one count of Rape, two counts of Involuntary Deviate Sexual Intercourse, one

count of Aggravated Assault, one count of Indecent Assault, one count of Endangering Welfare of Children, one count of Corruption
of Minors. On October 9, 2001, the defendant appeared before this court with Counsel David Shrager and entered a guilty plea that
resolved the case. Defendant was sentenced in accordance with the agreement as follows: At Count 1 (Rape) to confinement for a
period of 3 1/2 to 7 years with a consecutive probationary period of 7 years. The defendant was found guilty with no further penalty
at the remaining counts.

The defendant served the maximum 7 year period of incarceration and then started his probation sentence on August 12, 2006.
On May 1, 2007, the defendant appeared for a probation violation hearing with Mr. Shrager, as counsel. After hearing testimony,
this court found the defendant to be in violation of the terms of his probation. As a result, defendant was sentenced to a period of
incarceration to run consecutive to each other for an aggregate sentence of 21 1/2 to 43 years. The defendant appealed the
sentence and, in an unpublished memorandum dated July 29, 2009, the Superior Court vacated the judgment of sentence and
remanded for resentencing.

On February 9, 2010, the defendant appeared for a resentencing hearing and this court imposed a 42 to 84 month period of
confinement at count 1 (Rape), a 10 to 20 year period of confinement at count 2 (Involuntary Deviate Sexual intercourse), a 2 1/2
to 5 year period of confinement at count 6 (Endangering Welfare of Children), and a 2 1/2 to 5 year period of confinement at count
7 (Corruption of Minors). The periods of confinement were ordered to run consecutive to each other. The defendant filed a timely
appeal challenging the legality of the February 9, 2010 sentence. In a Non-Precedential Decision dated March 31, 2011, the
Superior Court found that the defendant’s sentence was illegal because the court had imposed a sentence of imprisonment at counts
that had previously received sentences of guilty without further penalty. The Superior Court vacated the February 9, 2010
sentences at counts 2, 6, and 7 and remanded the matter for resentencing at count 1 (Rape).

On June 28, 2011, the defendant appeared at a sentencing hearing, represented by Attorney Scott Rudolf of the Office of the
Public Defender. Defendant was sentenced to a 6 1/2 to 13 year period of confinement at count 1 (Rape). The defendant filed a
timely appeal and the Superior Court affirmed the judgment of sentence on September 10, 2012. On May 9, 2013, the Supreme
Court of Pennsylvania denied the Defendant’s Petition for Allowance of Appeal.

On August 6, 2013, the defendant filed a pro se PCRA Petition. By Order dated September 17, 2013, Attorney Robert Carey was
appointed to represent the defendant. On October 7, 2013, Attorney Carey filed a No Merit Letter. The court conducted an inde-
pendent review of the history of the case, a review of the record in light of defendant’s claims and on October 16, 2013, issued its
20-Day Notice of Intention to Dismiss Without a Hearing. A Final Order dismissing the defendant’s PCRA was entered on
November 8, 2013. This timely appeal followed.

While defendant’s Concise Statement of Matters Complained of on Appeal is not due until January 27, 2014, the issues raised
in the PCRA will be addressed.

ISSUES RAISED IN PCRA
In his pro se Petition, the defendant raises 5 issues. The issues are set forth in the defendant’s own words, as follows:

Claim 1: Ineffective assistance of counsel claims due to counsel and appellate counsel’s failure to utilize ultra vires acts
of defense to contest the validity of the sentence imposed, that which confinement as a probation sanction was statutorily
prohibited under 42 CSA section 9754(b), at probation violation proceedings and appellate counsel’s failure to raise the
issue on appeal.

Claim 2: Ineffective assistance of counsel claims due to counsel’s failure to contest the validity of the sentence imposed
that which confinement as a probation sanction was statutorily prohibited by 42 CSA section 9771 (c) at probation viola-
tion proceedings.

Claim 3: Ineffective assistance of counsel claims due to counsel’s failure to effectively cross-examine witness at initial
probation violation proceeding.

Claim 4: Ineffective assistance of counsel claims due to counsel’s failure to assert that the court expressed prejudicial and
partial comments during probation violation proceedings that resulted in maximum penalty in each proceeding in view
of the de minimus nature and the totality of the circumstances of the violation and appellate counsel’s failure to raise the
issue on appeal

Claim 5: Ineffective assistance of counsel claims due to counsel’s failure to challenge that petitioner did not violate the
special conditions parameter by having contact with minors, and in any event petitioner did not receive “fair warning”
that incidental encounters would be deemed to constitute “contact” that is subject to a violation.

Defendant’s Pro Se PCRA Petition, August 6, 2013.

The rules governing ineffective assistance of counsel claims under the PCRA are well-settled. The Superior Court of
Pennsylvania states in Commonwealth v. Spencer, 892 A.2d 840 (Pa.Super. 2006):

The law presumes that counsel rendered effective assistance. Commonwealth v. Brooks, 576 Pa. 332, 839 A.2d 245, 248
(2003). In order to prevail on an ineffectiveness claim, therefore, Appellant must demonstrate that: (1) the underly-
ing claim is of arguable merit; (2) counsel had no reasonable basis for the course of conduct in question; and (3) he
suffered prejudice as a result of counsel’s ineffectiveness, i.e., there is a reasonable probability that but for counsel’s
act or omission in question, the outcome of the proceeding would have been different.

Id. at 841 – 842.
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Claim 1: Ineffective assistance of counsel claims due to counsel and appellate counsel’s failure to utilize ultra vires acts of
defense to contest the validity of the sentence imposed, that which confinement as a probation sanction was statutorily prohibited
under 42 CSA §97S4(b), at probation violation proceedings and appellate counsel’s failure to raise the issue on appeal.

In its September 10, 2012 Opinion, the Superior Court determined that the defendant had waived his claim that the trial court
erred in imposing a sentence of incarceration without finding that any of the Section 9771 (c) factors were applicable to his case.
Opining that appellate counsel did not raise this issue in the 1925(b) statement and first raised this claim in the brief to the Superior
Court, the Court rejected the defendant’s interpretation of Section 9771 (c) and concluded that “challenges under §9771 (c) are not
among the narrow class of issues that implicate the legality of a sentence. The Superior Court held that appellate counsel’s failure
to raise the issue in compliance with Pa.R.A.P. 1925(b) resulted in a waiver of the claim.

The Superior Court’s determination that the defendant waived the claim because of counsel’s failure to include an issue
challenging the trial court’s application of Section 9771 (c) in the concise statement requires the present claim of Ineffectiveness
to be analyzed using the three-pronged test referenced above. As to the first prong, it is of arguable merit.

The second part of the test is met as this Court can see no reasonable basis for waiving the claim. A review of the record indi-
cates that counsel did not have a reasonable, strategic basis for waiving the claim because he raised the issue in the brief to the
Superior Court. If there was a reasonable basis for leaving the claim out of the 1925(b) statement, counsel would not have raised
the matter at all with the Superior Court.

Although this court found arguable merit to the claim and counsel did not have a reasonable basis for waiving the issue, the
defendant cannot establish that he was prejudiced by counsel’s conduct as required by prong 3. When the matter was not identi-
fied in the concise statement, counsel had no choice but to raise the claim as a non-waivable challenge to the legality of the defen-
dant’s sentence. As stated previously, the Superior Court held that the 9771 (c) claim was a challenge to the discretionary aspects
of the defendant’s sentence. Accordingly, in order to establish that counsel’s waiver of the claim prejudiced the defendant, the facts
must reveal that the sentencing court abused its discretion when defendant’s probation was revoked.

“An abuse of discretion requires the trial court to have acted with manifest unreasonableness, or partiality, prejudice, bias, or
ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth v. Crump, 995 A.2d 1280, 1282 (Pa.Super. 2010).
Because the record supports the discretionary aspects of the sentence, the defendant cannot establish that he was prejudiced by
counsel’s waiver of the 9771 (c) claim.

42 Pa.C.S.A. § 9771 (c) states:

(c) Limitation on sentence of total confinement.-- The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) The defendant has been convicted of another crime; or

(2) The conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or

(3) Such a sentence is essential to vindicate the authority of the court.

The present record provides evidence demonstrating the likelihood that the defendant would commit another crime. Mr. Novak
from the state probation office testified that the defendant was ordered to have no contact with minors whatsoever. (Hearing
Transcript, May 1, 2007, at 4.) When it was established that the defendant violated the condition by meeting with his nieces,
Mr. Novak described the defendant’s conduct as “grooming” and recommended revocation. (Hearing Transcript at 5 - 6.) The
following excerpt addressing the no contact order shows the court’s concern with recidivism:

THE COURT: Do you know why that is?

THE DEFENDANT: Yes.

THE COURT: Why is that?

THE DEFENDANT: To make sure there’s no victims.

THE COURT: That’s right.

Hearing Transcript at 22.

Additionally, the Superior Court’s Opinion shows that the record supports the Sentencing Court’s exercise of discretion in revok-
ing the defendant’s probation. In reviewing the defendant’s claim that his sentence was excessive, the court reasoned, “Regardless
of his rehabilitative progress or compliance with the other terms of his probation, the compliance with the condition to avoid
contact with minors – more so than any other – would ensure that Schutzeus could not sexually assault another young girl.”
(Opinion of the Superior Court, No. 1219 WDA 2011, September 10, 2012, at 24 - 25.) The Superior Court’s assessment of the
violation shows that there was a risk that the defendant would commit another crime.

The record shows that Sentencing Court was provided with substantial evidence tending to establish that the defendant’s
conduct was likely to result in another crime. The transcript clearly shows that Mr. Novak, the probation officer, was concerned
about a new offense and that the court took this into consideration at sentencing. The Superior Court’s review of the defendant’s
sentence shows that the Appellate Court discerned evidence establishing that the nature of the violation raised concerns about the
potential for future offenses. For these reasons, the record supports the exercise of discretion. Accordingly, the defendant cannot
establish that he was prejudiced by counsel’s waiver of the 9771(c) claim.

Claim 2: Ineffective assistance of counsel claims due to counsel’s failure to contest the validity of the sentence imposed that which
confinement as a probation sanction was statutorily prohibited by 42 CSA section 9771 (c) at probation violation proceedings.

The defendant contends that counsel was ineffective for failing to challenge his sentence based on the sentencing court’s alleged
violation of 42 Pa.C.S.A.§9754(b). Relying on Commonwealth v. MacGregor, 912 A.2d 315 (Pa.Super. 2006), the defendant contends
that Section 9754 prohibited this court from ordering incarceration as a penalty for his probation violation. The defendant claims
that he should not be incarcerated because the state probation office was not authorized to impose the no contact with minors
condition. In turn, the defendant alleges that counsel was ineffective for failing to raise this issue.
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The defendant’s reliance on MacGregor is misplaced. The Pennsylvania Supreme Court rejected this interpretation of
MacGregor in Commonwealth v. Elliott, 50 A.3d 1284 (Pa. 2012), where it determined that it would be improper to prohibit the
Board of Probation and Parole from imposing conditions of supervision and held that the Board and its agents may impose condi-
tions of supervision that are “germane to, elaborate on, or interpret any conditions of probation that are imposed by the trial court.”
Elliott at 1292. The defendant’s position runs contrary to existing case authority. Additionally, a close review of the transcripts
shows that it was this court that imposed the no contact with minors condition.

In summary, the defendant’s claim that his confinement results from conditions that were unlawfully imposed by probation
officers lacks merit. Counsel cannot be ineffective for failing to assert a meritless claim. Commonwealth v. Cook, 557 A.2d 421
(Pa.Super. 1989). Accordingly, there is no merit to the defendant’s claim that counsel was ineffective for failing to contest his
sentence on these grounds.

Claim 3: Ineffective assistance of counsel claims due to counsel’s failure to effectively cross-examine witness at initial probation
violation proceeding.

Claim 4: Ineffective assistance of counsel claims due to counsel’s failure to assert that the court expressed prejudicial and
partial comments during probation violation proceedings that resulted in maximum penalty in each proceeding in view of
the de minimus nature and the totality of the circumstances of the violation and appellate counsel’s failure to raise the issue
on appeal.

Claim 5: Ineffective assistance of counsel claims due to counsel’s failure to challenge that petitioner did not violate the special
conditions parameter by having contact with minors, and in any event petitioner did not receive “fair warning” that incidental
encounters would be deemed to constitute “contact” that is subject to a violation.

As stated in Mr. Carey’s No Merit Letter:

These three related claims will be addressed together because they are not supported by the record. The defendant
has consistently maintained that the contact with his minor nieces was incidental and de minimus. The transcript
shows that Attorney Shrager presented testimony from Dawn Schutzues tending to establish that the defendant’s
contact with his nieces was harmless. Hearing transcript, May 1, 2007, at 11. The transcript also shows that the
defendant reported the contact with his nieces during treatment and that the defendant was generally compliant
with his treatment and obtained gainful employment. Id. at 7 - 8. After consideration of each of these factors, the
Superior Court rejected the defendant’s characterization of his violation as “de minimus.” Opinion of the Superior
Court, No. 1219 WDA 2011, September 10, 2012, at 25. It should be noted that the defendant appealed the Superior
Court and the Supreme Court denied the Petition for Allowance of Appeal. There is no support for this claim in
the record and the appellate court has already decided the issue. Accordingly, counsel cannot be faulted for fail-
ing to challenge the sentence based on the defendant’s unsubstantiated perception that his contact with his nieces
was de minimus.

The defendant’s assessment of Attorney Shrager’s questioning is not supported by the record. The transcript devotes
nearly 5 pages to Attorney Shrager’s cross examination of Richard Novak. During cross examination, Attorney
Shrager elicited testimony regarding the “positive things.” Specifically, Mr. Novak acknowledged that the defendant
was gainfully employed at a construction firm. Hearing transcript, May 1, 2007, at 7. Mr. Novak testified that the
defendant complied with his reporting requirements and never missed a sexual offender orientation treatment
session. Id. at 8. Ultimately, the defendant faults Attorney Shrager for failing to establish that his contact with the girls
was de minimus. The transcript undermines the defendant’s contention and the Superior Court determination that the
contact was substantial shows that the claim lacks merit.

There is no evidence to support the defendant’s claim that he was not provided “fair warning” regarding the no
contact with minors condition. Mr. Novak testified that the defendant was advised of the condition and that the defen-
dant acknowledged that he was to have no contact with minors. Id. at 4. On the record, the defendant acknowledged
that he signed a form stating that he was prohibited from having contact with minors, including extended family such
as nieces and nephews. Id. at 22. The defendant’s allegation is undermined by the record. Counsel cannot be faulted
for failing to raise this issue because the record clearly shows that the defendant acknowledged that he was advised
of the condition prohibiting him from having contact with his minor nieces.

No Merit Letter, p. 12

Based upon the foregoing, these claims have no merit.
Lastly, as part of Claim 4, the defendant contends that counsel was ineffective for failing to raise a constitutional violation based

on allegations that the court made prejudicial and partial comments during the probation violation hearings. The defendant
contends that he was denied a fair trial because the court prevented the defense from developing the de minimus nature of the
violation. Contrary to the defendant’s assertions, the transcripts show that Mr. Novak testified to the “positive things,” including
the defendant’s work record and compliance with treatment. (Hearing Transcript, May 1, 2007, at 7 - 8.) This court heard testimony
from Dawn Schutzeus who described the interaction the defendant had with his nieces. (Hearing Transcript at 10 - 14.) Further
evidence showing that the defendant cannot establish that he was denied a fair trial comes from the Superior Court. In rejecting
the defendant’s claim that the contact was de minimus, the Superior Court did not remand the matter to develop the record but
concluded that the presentence report alone provided evidence of the mitigating circumstances. Opinion of the Superior Court,
No. 1219 WDA 2011, September 10, 2012, at 25, footnote 13.

The defendant has failed to establish that counsel was ineffective. The transcripts show that the defendant was provided with
a fair trial as this court heard testimony and received documents regarding mitigating factors. The Superior Court found the record
complete and held that the contact with the defendant’s nieces was substantial. As a result, this claim has no merit.

BY THE COURT:
/s/Machen, J.

Date: January 14, 2014
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Commonwealth of Pennsylvania v.
Clarence Coleman

Criminal Appeal—Homicide—PCRA—Juvenile—Retroactivity of Miller v. Alabama

No. CC 198707562. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—January 14, 2014.

OPINION
At CC: 198707562, defendant was charged with one count of Criminal Homicide from an incident that occurred on November

3, 1985. The defendant’s birthdate is December 14, 1967, and it is undisputed that defendant had not yet turned 18 years of age
at the time of the crime. On April 21, 1988, defendant was found guilty of Homicide in the First Degree in a jury trial presided
over by The Honorable David S. Cercone. Defendant was sentenced on May 10, 1988, to life imprisonment without the possibility
of parole.

Defendant filed several PCRA Petitions in the ensuing years and the matter was assigned to this court for a review of the defen-
dant’s 2012 Petition.

Based on the United States Supreme Court decision in Miller v. Alabama, 132 S.Ct. 2455 (2012), defendant filed a Petition under
the Post Conviction Relief Act on July 24, 2012. This court appointed Attorney Robert S. Carey and an Amended Petition was filed
on October 11, 2012. The Commonwealth filed its Answer to the Amended Complaint on October 15, 2012, and by Order of Court
dated March 4, 2013, this court stayed the proceedings “pending guidance from the legislature or Pennsylvania Supreme Court as
to the proper means of resentencing for this class of juvenile offenders ... ”. On October 30, 2013, the Pennsylvania Supreme Court
decided Commonwealth v. Cunningham, 2013 WL 5814288 (Pa.), and the Commonwealth filed an Amended Answer to the PCRA
Petition.

On November 8, 2013, and after a careful and thorough review of Cunningham, this court filed its Notice of Intention to Dismiss
the Petition. Defendant filed a Response to the notice and requested a stay pending finalization of Cunningham. This court filed its
Final Order which denied the stay and dismissed the Petition on December 4, 2013. This timely appeal followed.

In his 1925(b) statement, defendant raises one issue as follows:

Whether the trial court erred in denying the Defendant’s request to amend his Petition in under Pennsylvania Rule
of Criminal Procedure 905(A) when the PCRA liberally permits amendments and the defendant’s mandatory life without
parole sentence violates the prohibition on cruel punishment established by Article 1, Section 13 of the Pennsylvania
Constitution because his sentence is disproportionate with offenders whose judgment became final after Miller v.
Alabama? Commonwealth v. Cunningham, 2013 WL 5814388 (Concurring Opinion).

In its decision in Commonwealth v Cunningham, Id., the Pennsylvania Supreme Court concluded that the decision of the United
States Supreme Court in Miller v. Alabama was not retroactive to cases on collateral review saying “nothing in Appellant’s argu-
ments persuades us that Miller’s proscription of the imposition of mandatory life-without-parole upon offenders under the age of
18 at the time their crimes were committed must be extended to those whose judgments of sentence were final as of the time of
Miller’s announcement.” Id. at p.10.

Relying upon Commonwealth v. Cunningham, this court sees no merit in the claim of the defendant.

BY THE COURT:
/s/Machen, J.

Date: January 14, 2014

Commonwealth of Pennsylvania v.
Henry Culver

Criminal Appeal—Homicide (1st Degree)—Suppression—Weight of the Evidence—Credibility of Witnesses

No. CC 201108632. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—December 30, 2013.

OPINION OF THE COURT
The defendant, Henry Culver, was convicted by a jury on September 21, 2012 of one count of Murder of the First Degree (18

Pa. C.S. § 2502(a); Person Not to Possess a Firearm (18 Pa. C.S. § 6105(a)(1); Firearms Not to be Carried Without a License (18 Pa.
C.S. § 6106(a)(1); Terroristic Threats (18 Pa. C.S. § 2706(a)(1)); and Simple Assault (18 Pa. C.S. § 2701). On December 13, 2012,
this Court sentenced him to a term of life imprisonment without the possibility of parole at the Homicide count and to a concur-
rent aggregate term of imprisonment totaling nine and a half (9 1/2) to nineteen (19) years on the remaining counts. Following
sentencing, trial counsel from the Public Defender’s office withdrew and the Office of Conflict Counsel was appointed as standby
counsel for purposes of appeal. Post Sentence Motions were filed and denied. On February 6, 2013, standby counsel was appointed
as counsel and a timely Notice of Appeal was filed. Pursuant to this Court’s Order, a Concise Statement of Matters Complained of
on Appeal was filed on May 8, 2013 raising the following two claims:

1. The Court erred in denying the Motion to Suppress Evidence which sought to exclude evidence that the defendant had
identified himself by another name after being arrested and given his Mirada warnings; and

2. The burden was against the weight of the evidence because the Commonwealth’s witnesses were not credible.

The Commonwealth’s evidence established that on December 14, 2011, the victim, Scott Goodman, was at the home of his father,
Albert Goodman. The elder Goodman was sitting in his home when he heard an argument coming from the kitchen. He recognized
both voices; that of his son and that of the defendant, with whom he was also familiar. Mr. Goodman walked into the kitchen and
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saw the defendant shoot his son. The defendant then turned to Mr. Goodman and told him to back off or he would be next. Mr.
Goodman then fled out the front door while the defendant left through the back door.

At approximately the same time that Mr. Goodman was leaving his house, a witness, Rashida Saxton, was arriving. She saw the
defendant get into his car and drive off. While she was walking toward the Goodman residence, she heard Albert Goodman calling
for help and, as she went around to the back, she saw Scott Goodman lying on the ground, bleeding. Scott Goodman was taken to
the hospital where he eventually died of his wounds.

LaPerry Raymond, the mother of Rashida Saxton, also testified. She said that during that evening, she was on the phone with
Scott Goodman. She heard a door slam and Scott told her to hold on. He then told her that it was “Hank” and he would call her
back later. A few minutes later, her daughter called and told her that Scott Goodman had been shot. The defendant was often
called “Hank.”

The Commonwealth also presented evidence concerning the defendant’s arrest sometime later in Miami. Having received a tip
as to where they might find, US Marshall encountered him and recognized him as Henry Culver. The defendant, however, told them
that his name was Rocky Wallace. When he was processed through the local jail, he signed his name to a property inventory as
Rocky Wallace. The Commonwealth introduced that document. Later, when a nurse called out in the jail for Henry Culver, he was
observed looking up briefly.

Turning to the first claim, the Motion to Suppress Evidence was properly denied. The defendant sought to prevent the
Commonwealth from introducing into evidence the document to which he signed the name “Rocky Wallace”. The Commonwealth
offered that, as well as his statements giving that name, as evidence of consciousness of guilt. The defendant contended, however,
that because the document was signed after he had been Mirandized and invoked his right to remain silent, it was unlawfully
obtained.

After receiving a tip as to where the defendant might be found, Deputy US Marshall Ty Fallow and others went to this location.
They observed the defendant and Marshall Fallow addressed the defendant, “Mr. Culver, Hank, Henry.” At this point, the defen-
dant turned around. Later, as they were asking him his name, he told them that his name was Rocky Wallace. He showed them an
ID that bore the name Rocky Wallace but had his photograph on it. The defendant was arrested and transported to the Dade County
Jail. He was in a holding cell for a lengthy time as he waited his turn to be processed. The defendants’ names are called out
frequently. Marshall Fallow observed that on all but one occasion when the jail called out for Henry Culver, the defendant did not
respond. Once, however, when a nurse called the name Henry Culver, he did verbally respond.

Marshall Fallow also testified that he was present when the defendant was provided with several intake forms including a prop-
erty form. This form itemizes the property that was on his person when he was arrested. It has a place for the inmate’s signature.
Marshall Fallow observed the defendant sign the name Rocky Wallace to that form. This was introduced into evidence at trial.

The evidence of the defendant repeatedly using a fake name, including the document he signed “Rocky Wallace”, was admissible
as evidence of his consciousness of guilt. When the defendant was presented with the form to which he affixed the name “Rocky
Wallace” he was not being interrogated. In fact, he was not even being asked to identify himself. He was simply provided with a
form that identified what objects were taken from him and asked to sign the form to verify that it was accurate. He voluntarily
chose to sign the name Rocky Wallace. He could have signed his real name or he could have refused to sign the document at all.
To suggest that being presented with this form somehow constituted interrogation in violation of the defendant’s prior assertion of
his right to remain silent is absurd.

The defendant’s other claim is that the evidence was insufficient because the witnesses were not credible. The credibility of
witnesses is a matter exclusively within the province of the jury. In passing on the weight and credibility to be afforded a witnesses’
testimony, the jury is free to believe all, part or none of any witnesses’ testimony. Commonwealth v. Baley, 469 A2d 604 (Pa.
Super.1983).

The defendant contends that the testimony of Mr. Goodman was somehow not believable because when he testified, he was ill
and taking narcotics. Mr. Goodman’s testimony was taken before the trial and preserved on Videotape. Because of the illness that
eventually took his life, the Commonwealth was granted leave to take his testimony on videotape to be used at trial in the event he
was too ill to testify or, as unfortunately happened, he died before the trial.

This Court and the jury viewed a video tape of that testimony. Though it was apparent from the video that Mr. Goodman was ill,
he did not seem to have difficulty recalling the events surrounding the death of his son and relating them. He seemed tired and
responded slowly to some questions, but it is simply inaccurate to claim that his illness affected his perception or that his testimony
was confused, vague and contradictory, as the defendant does in his Concise Statement.

It was clear to this Court that that the defendant’s illness or taking of medications did not affect his ability to recall events or
accurately describe what he observed. There were some things about which Mr. Goodman was less than certain, things that he
acknowledged that he could not remember. He was, however, clear about the essential facts of the night that his son was shot. He
was cross examined by the defense as to his inability to recall events; as to apparent inconsistencies between what he told the
police the night of the incident and what he testified to in Court; and as to the effect his illness and medication had on his current
state of mind. What effect, if any, to give to the questions raised by that cross examination as to the accuracy of Mr. Goodman’s
testimony, was something for the jury to decide. Clearly, Mr. Goodman was a competent witness and the jury was allowed to believe
as much of his testimony as they wished.

It also should be pointed out that Mr. Goodman’s testimony was largely consistent with the physical evidence and with the
testimony of the other witnesses. Clearly, his son was shot in the stomach in the kitchen of his home that night. His claim that it
was the defendant was present when this happened was corroborated by the testimony of Rashida Saxton, who saw the defendant
leaving the house minutes before she heard Mr. Goodman screaming for help for his son. The victim himself identified the defen-
dant as being present when he told LaPerry Raymond that “Hank” was there when she was talking on the phone with him. There
is simply no reason to conclude, from his testimony, that Mr. Goodman was incapable of accurately testifying as to the identity of
the person who shot his son when his testimony regarding the other events that evening were consistent with the other evidence
presented.

Similarly, the defendant’s claims concerning the other witnesses go solely to their credibility. Whether or not to believe those
witnesses and what weight to afford their testimony was something for the jury, and only the jury, to decide. It was for the jury to
decide whether the crimen falsi convictions or alleged biases of those witnesses would affect their credibility.

As with the credibility of witnesses, the weight of the evidence is exclusively for the finder of fact. The jury is entitled to give
some, all or no weight to any competent testimony presented to it. A verdict can only be found to be against the weight of the
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evidence when it is so contrary to the evidence as to shock ones sense of justice.
Commonwealth v. Bagley, 780 A2d 605, 619 (Pa. 2001). This verdict was not contrary to the evidence and certainly did not shock

this Court’s sense of justice. The defendant, who was known to the victim, his father and Rashida Scott, was seen by both Mr.
Goodman and Ms. Scott at the scene of the shooting. Mr. Goodman heard a voice he recognized arguing in the kitchen and then saw
the defendant shoot his son. Ms. Scott observed the defendant fleeing the scene minutes after the shooting occurred. The defen-
dant’s attempt to avoid apprehension, both through his flight and for by using a fake identity, certainly evidenced conscious guilt
on his part. This verdict was entirely consistent with this evidence.

For the reasons set forth above, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Date: December 30, 2014

Commonwealth of Pennsylvania v.
Rafael Gary

Criminal Appeal—PCRA—Untimely

No. CC 9516250, 9603768. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 13, 2014.

OPINION
The Defendant has appealed this Court’s Order of November 18, 2013, which dismissed his fourth Post Conviction Relief Act

Petition without a hearing. A review of the record reflects that because the Petition was untimely filed, this Court lacks the juris-
diction to address it.

The Defendant was charged with Criminal Homicide,1 Aggravated Assault,2 Possession of a Prohibited Offensive Weapon,3

Criminal Attempt4 and Criminal Conspiracy5 in relation to the August 22, 1995 killing of Elizabeth Turner and shooting of Irene
Kirk in the West End section of the City of Pittsburgh. At the time of the crime, the Defendant, who was born on December 15,
1977, was 17 years and 8 months old. The Defendant was tried as an adult and a jury trial was held before this Court from July 31
to August 5, 1996. At the conclusion of the trial, the Defendant was convicted of First-Degree Murder and all other crimes. On
October 7, 1996, the Defendant appeared before this Court and was sentenced to a term of life imprisonment plus a consecutive
term of ten (10) to twenty (20) years. The judgment of sentence was affirmed by the Superior Court on February 10, 1998 and the
Pennsylvania Supreme Court subsequently denied allowance of appeal on June 29, 1998.

On July 7, 1999, the Defendant filed a pro se Post Conviction Relief Act Petition. Counsel was appointed and an Amended
Petition followed. On May 30, 2000, after giving the appropriate notice, this Court dismissed the Amended Petition without a hear-
ing. That Order was affirmed by the Superior Court on May 29, 2001.

On April 29, 2005, the Defendant filed a second pro se PCRA Petition. After finding that the Petition was untimely and giving
the appropriate notice, this Court dismissed the Petition without a hearing on May 25, 2005. No appeal was taken.

On July 13, 2010, the Defendant filed a third pro se PCRA Petition. He averred a time-bar exception to the Post Conviction
Relief Act on the basis of Graham v. Florida, 130 S.Ct. 2011 (2010), which, he claimed, held that the imposition of life sentence
upon a juvenile constituted cruel and unusual punishment and was prohibited by the 8th Amendment. This Court reviewed Graham
and determined that its holding actually applied only to non-homicide offenses. See Graham v. Florida, 130 S.Ct. 2011, 2034 (2010).
Upon finding that Graham did not apply, this Court determined that the Defendant did not satisfy the time-limitation exception of
Section 9545(b)(iii) of the Post Conviction Relief Act and the Petition was therefore untimely. After giving the appropriate notice,
this Court dismissed the Petition without a hearing on September 7, 2010. That Order was affirmed by the Superior Court on August
9, 2011.

No further action was taken until July 16, 2012, when the Defendant filed a fourth pro se PCRA Petition averring a retroactive
constitutional right exception based on the United States Supreme Court’s decision in Miller v. Alabama, 2012 WL 2368659 (June
25, 2012). In the absence of other guidance, this Court delayed ruling on the Petition. Following the Pennsylvania Supreme Court’s
decision in Commonwealth v. Cunningham, 2013 WL 5814388 (October 30, 2013), this Court dismissed the Defendant’s Petition
without a hearing. This appeal followed.

Pursuant to 42 PA.C.S.A. §9545(b), any and all PCRA Petitions, “including a second or subsequent petition, shall be filed within
one year of the date the judgment of sentence becomes final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment of
sentence became final on September 28, 1998, ninety (90) days after the Pennsylvania Supreme Court’s ruling, when he failed to
petition for certiorari to the United States Supreme Court. Therefore, in order to be timely, any PCRA Petitions should have been
filed by September 28, 1999. The instant Petition, filed on July 16, 2012, is well outside of that time limitation. However, the
Defendant has averred a retroactive Constitutional right exception to that time limitation.

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.’

(b) Time for filing petition. – 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment became final, unless the petition alleges and the petitioner proves that:

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United 
States or the Supreme Court of Pennsylvania after the time period provided by this section and has been 
held by that court to apply retroactively.

42 Pa.C.S.A. §9545(b)(iii).
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In his pro se PCRA Petition, the Defendant relied on the United States Supreme Court’s decision in Miller v. Alabama, 132 S.Ct.
2455 (U. S. 2012), which held that mandatory life sentences without the possibility of parole were illegal for those offenders who
committed their crime prior to the age of 18. However, despite its holding, the Miller Court did not indicate whether its decision
was intended to be retroactive. In Commonwealth v. Cunningham, the Pennsylvania Supreme Court examined the Miller decision
as it related to the Pennsylvania case and ultimately it was not retroactive. See Commonwealth v. Cunningham, 2013 WL 5814388
(Oct. 30, 2012). Given the Cunningham Court’s finding that Miller is not retroactive, the Defendant cannot rely on the Miller deci-
sion as a basis for the retroactive constitutional right exception to the time limitation provisions of the Post Conviction Relief Act.

Inasmuch as the Defendant has failed to satisfy the requirements of the retroactive Constitutional right exception to the Post
Conviction Relief Act, his Petition was properly classified as untimely. See Commonwealth v. Wojtaszek, 951 A.2d 1169 (Pa.Super.
2008). “Given the fact that the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no court may properly
disregard or alter them in order to reach the merits of the claims raised in a PCRA Petition that is filed in an untimely manner.”
Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v. Bennett, 842 A.2d 953, 956
(Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As such, this Court is bound by the time limitation provi-
sions of the Act and, therefore, properly dismissed the Defendant’s fourth Post Conviction Relief Act Petition.

Accordingly, for the above reasons of fact and law, this Court’s Order of November 18, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 14, 2014

1 18 Pa.C.S.A. §2501 – CC 9516250
2 18 Pa.C.S.A. §2702(a)(1) – CC 9603768
3 18 Pa.C.S.A. §908 – CC 9603768
4 18 Pa.C.S.A. §901 – CC 9603768
5 18 Pa.C.S.A. §903 – CC 9603768

Commonwealth of Pennsylvania v.
Jason Marasco

Criminal Appeal—Sufficiency—Constructive Possession—Possession of Contraband in the Jail

No. CC 201301939. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 14, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 29, 2013. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant, then already an inmate at the Allegheny County Jail, was charged with possession of Contraband.1 He initially

pled guilty to the charge but later sought, and was permitted to, withdraw his guilty plea. A non-jury trial was held before this
Court on August 29, 2013, at the conclusion of which the Defendant was found guilty. He was immediately sentenced to a manda-
tory term of imprisonment of two (2) to four (4) years. No Post-Sentence Motions were filed. This appeal followed.

On appeal, the Defendant challenges the sufficiency of the evidence to support his constructive possession of the drugs. A
review of the record reveals that this claim is meritless.

When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence
admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

When a person is not in actual physical possession of the contraband, the Commonwealth must “establish that he had construc-
tive possession of the seized items to support his convictions. Constructive possession is a legal fiction, a pragmatic construct to
deal with the realities of criminal law enforcement. Constructive possession is an inference arising from a set of facts that posses-
sion of the contraband was more likely than not. We have defined constructive possession as conscious dominion. We subsequently
defined conscious dominion as the power to control the contraband and the intent to exercise that control. To aid application, we
have held that constructive possession may be established by the totality of the circumstances.” Commonwealth v. Hopkins, 67
A.3d 817, 820 (Pa.Super. 2013). “The fact that another person may also have control and access does not eliminate the defendant’s
constructive possession: two actors may have joint control and equal access and thus both may constructively possess the contra-
band… The fact that the contraband is located in an area usually accessible only to the defendant may lead to an inference that he
placed it there or knew of its presence.” Commonwealth v. Haskins, 677 A.2d 328, 330 (Pa.Super. 1996).

The evidence presented at trial established that on November 23, 2102, the Defendant was a resident of cell 220 on pod 4D in
the Allegheny County Jail. On that day Corrections Officer Eric Gamboa observed five (5) to ten (10) inmates going into the
Defendant’s cell, remaining in the cell for three (3) to five (5) seconds and then leaving. Officer Gamboa called the Defendant out
of his cell and reminded him that other inmates were not permitted in his cell. The Defendant stated he understood. After approx-
imately five (5) minutes, the parade of inmate visits resumed. At that point, Officer Gamboa called “count time,” which requires
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all inmates return to their respective cells to be counted, and he and his partner, Officer Charles Claypoole, went to the Defendant’s
cell. During the search, Officer Claypoole discovered a sock under the Defendant’s bunk which contained a baseball-sized amount
of powder, which was later determined to be the drug Clonazepam.

The totality of the circumstances clearly establish the Defendant’s constructive possession of the drugs. Although numerous
inmates had been in and out of his cell prior to the search, there is only one pocket in the jail uniforms – a chest pocket in the shirt
- and none of those inmates were seen with a baseball-sized item in their chest pocket. Moreover, although defense counsel argues
in his Concise Statement that the Defendant had only been moved to that cell hours before, he presented no evidence in support of
that argument in the form of jail logs, etc., and therefore this Court cannot consider it. Rather, the drugs were found under the
Defendant’s mattress, in an area not accessible to the lower-bunk inmate, and in an area within the Defendant’s control. His
constructive possession of the drugs was clearly established. As such, this claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 14, 2014

1 18 Pa.C.S.A. §5123(a)

Commonwealth of Pennsylvania v.
Kenneth Green

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Therapeutic Polygraph—
Failure is Basis for Revocation—Failure to Participate in Therapy

No. CC 200510545. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 14, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 20, 2013, following the revocation of his proba-

tion. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the
judgment of sentence must be affirmed.

Briefly, the facts admitted into evidence established that on May 21, 2005, the Defendant had a fight with his wife and she left
their residence. That night, the Defendant’s then eight-year-old daughter had fallen asleep in her parent’s bed while watching a
movie. The Defendant got into bed with her, removed her panties and inserted two fingers in her vagina. The Defendant maintained
that he was intoxicated at the time and believed the girl was actually his wife, although he acknowledged that intoxication was not
a defense to the charges.

The Defendant was charged with Aggravated Indecent Assault of a Child,1 Indecent Assault of a Person Under 13,2 Endangering
the Welfare of a Child3 and Corruption of Minors4 in relation to an incident with his eight (8) year old daughter. On March 1, 2006,
he appeared before this Court and pled guilty to all charges. He was immediately sentenced to a term of imprisonment of two and
one half (2 ½) to five (5) years with an additional concurrent five (5) year term of probation. No Post-Sentence Motions were filed
and no direct appeal was taken.

The Defendant next appeared before this Court on August 20, 2013, for a probation violation hearing relating to the Defendant’s
discharge from therapy due to his refusal to disclose his motivation for the assault and his subsequent failure of a denial polygraph.
At the conclusion of the hearing, this Court revoked the Defendant’s probation and imposed an additional term of imprisonment
of two (2) to four (4) years. A timely Motion to Reconsider Sentence was filed and was denied on August 27, 2013. This appeal
followed.

Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation
is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). Here, the Defendant has challenged both the legality and the length of the sentence.

1. Validity of the Revocation
The revocation of probation is governed by 42 Pa.C.S.A. §9771, which states, in relevant part:

§9771. Modification or revocation of order of probation

…(b) Revocation. – The court may revoke an order of probation upon proof of the violation of specified conditions
of the probation. Upon revocation the sentencing alternatives available to the court shall be the same as were
available at the time of initial sentencing, due consideration being given to the time spent serving the order of
probation.

(c) Limitation on sentence of total confinement. – The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) the defendant has been convicted of another crime; or

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not 

(3) such a sentence is essential to vindicate the authority of the court.

42 Pa.C.S.A. §9771.

Pursuant to 42 Pa.C.S.A. §9771, probation may be revoked “upon proof of the violation of specified conditions of the probation.”
42 Pa.C.S.A. §9771(b). Because this Court found that the Defendant was in non-compliance with the conditions of his probation,
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particularly in failing to admit the motivation of his offense, in failing a denial polygraph and subsequently refusing a re-test, the
imposition of a sentence of imprisonment was permissible under the Sentencing Code.

The Defendant takes issue with the legality of denial polygraphs in general, as well as their particular application to the facts
of this case.

It is well-established that “denial polygraphs” or “therapeutic polygraphs” are an accepted part of sex offender therapy. Our
Courts have described the denial polygraph as “an essential tool for a therapist whose job it is to reveal an offender’s deception
and encourage him or her to confront his or her urges and deviant behavior. The test results further the primary goal of counsel-
ing as part of a sexual offender’s sentence, which is to rehabilitate the offender and prevent recidivism, with reasonably small
incremental deprivations of the offender’s liberty.” Commonwealth v. Shrawder, 940 A.2d 436, 443 (Pa.Super. 2007). Our Courts
have further held that “a therapeutic polygraph is a proper element in a sex offender treatment program for a convicted sex offender
and does not violate a probationer’s rights under the Fifth Amendment to the United States Constitution or under Article One,
Section Nine of the Pennsylvania Constitution, so long as the inquiries made pursuant to it relate to the underlying offense for
which an offender has been sentenced and do not compel him or her to provide information that could be used against him or her
in a subsequent trial.” Id.

“Therapeutic polygraph evidence may be admitted as supportive proof of a violation of a condition of a sexual offender’s
therapy-related probation requirements.” Commonwealth v. A.R., 990 A.2d 1, 6 (Pa.Super. 2010). Similarly, when sex offender
therapy is made a condition of probation, the refusal to submit to a denial polygraph used in the therapy “shall result in a
situation where his counseling can no longer continue” and may result in a probation revocation hearing. Shrawder, supra,
at 440.

As discussed above, sex offender therapy was a condition of the Defendant’s probation. As a recognized and established part of
that therapy, he was required to acknowledge and explore the deviant motivation for his actions. Throughout his therapy, the
Defendant continued to maintain that he had no deviant motivation for his actions, but rather that he was intoxicated. Were that
truly the case and had the Defendant passed his polygraph examination, there would not be an issue. Instead, the Defendant
continually denied a sexual motivation, which was established to be untrue by the first denial polygraph. The Defendant was
offered a re-test, but refused to take it. Because his therapists felt the Defendant was unable to acknowledge his offense and examine
and confront his motivation for it, he was not amenable to therapy. This is wholly appropriate.

Contrary to the Defendant’s argument, the Defendant’s probation was not revoked because he failed an “inadmissible” poly-
graph test, but rather because he failed to fully participate in his therapy program, which was a condition of his probation. As this
Court stated:

THE COURT: Well, when I started working with sex offenders, my purpose in doing this was to get people treatment
that could benefit from treatment and put others who could not benefit from treatment in jail. I have been supervis-
ing you for quite some time. Treatment and – sex offender treatment is not something where you go and you sit and
you go home and you don’t think anything about it. The first thing you have to do to have treatment be successful is
to admit your events. I am a little confused because you admitted your offense with a guilty plea. I read over the notes
of the guilty plea. You admitted it when it was time for you to get parole at – the Pennsylvania Board of Probation and
Parole states that you accepted responsibility for the offenses committed and you stated your remorse for the offenses
committed. But then you took the polygraph and you failed the polygraph and you want me to either believe, A, it was
an accident or, B, you were intoxicated. Now, the polygraph says that neither of these were true in the polygraph, that
you knew what you were doing and I wonder if you thought it was your wife why is it that you knew that your wife
left the house shortly before the incident occurred. If your wife and your daughter are in the house, the wife leaves
the house, you locked the door and locked her out, you then go and assault your daughter. I am not sure where the
accident comes into play.

The other thing you are alleging is that you were intoxicated. Intoxication is not a defense to this.

You have not disclosed. You have not been compliant with your treatment. Now, when I said you had to comply with
treatment, I didn’t mean that you could do whatever you wanted to do and go when you felt like it and not pay any
attention and to undermine it. You are undermining treatment and you are not getting anything out of it.

(Revocation Hearing Transcript, p. 15-17).

Given the Defendant’s utter lack of compliance as described above, the imposition of a term of imprisonment was necessary to
vindicate this Court’s authority. See 42 Pa.C.S.A. §4771, supra. This Court was well within its discretion in revoking the Defendant’s
probation and imposing a term of imprisonment. This claim must fail.

2. Excessive Sentence
Review of a sentence imposed following the revocation of probation proceeds according to the standard applicable to all

sentences. “Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent an abuse of discretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather,
the appellant must establish, by reference to the record, that the sentencing court ignored or misapplied the law, abused its judg-
ment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze,
952 A.2d 1263, 1278 (Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing
judge must state the reasons for the sentence in open court…Furthermore, the sentencing judge must explain any deviation from
the sentencing guidelines…Nevertheless, a lengthy discourse on the trial court’s sentencing philosophy is not required.”
Commonwealth v. McVay, 849 A.2d 270, 275 (Pa.Super. 2004), internal citations omitted.

Additionally, it bears mention that “upon revocation of probation, a sentencing court possesses the same sentencing alternatives
that it had at the time of the initial sentencing.” Commonwealth v. Byrd, 663 A.2d 229, 231 (Pa.Super. 1995). See 42 Pa.C.S.A. §9771.
Moreover, “it is well established that the sentencing alternatives available to a court at the time of initial sentencing are all of the
alternatives statutorily available under the Sentencing Code…[and] at any revocation of probation hearing, the court is similarly
free to impose any sentence permitted by the Sentencing Code and is not restricted by the bounds of a negotiated plea agreement
between a defendant and prosecutor.” Commonwealth v. Wallace, 870 A.2d 838, 842-43 (Pa. 2005), internal citations omitted.

At the time of the plea, this Court noted that the maximum sentences for the instant charges were as follows: Aggravated
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Indecent Assault of a Child – 20 years; Indecent Assault – five (5) years; Endangering the Welfare of a Child – five (5) years; and
Corruption of Minors – five (5) years, for a total possible maximum sentence of 35 years. At the revocation hearing, this Court
imposed a term of imprisonment of two (2) to four (4) years, which sentence was well below the maximum sentencing guidelines. 

As demonstrated by the record, the sentence imposed was within the guideline range available at the time of the initial sentenc-
ing and therefore, was legal. The sentence imposed was not in violation of the Sentencing Guidelines, either due to its length or the
reasons contained in the record for its imposition. The sentence was legal and did not constitute an abuse of discretion. Therefore,
this claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered by this Court on August 20, 2013 following
the revocation of the Defendant’s probation must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 14, 2014

1 18 Pa.C.S.A. §3125
2 18 Pa.C.S.A. §3126(a)(7)
3 18 Pa.C.S.A. §4304(a)
4 18 Pa.C.S.A. §6301

Commonwealth of Pennsylvania v.
Herbert Ranson

Criminal Appeal—Suppression—Reasonable Suspicion to Stop

No. CC 201216897. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 14, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on July 16, 2013. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Receiving Stolen Property,1 Persons Not to Possess Firearms2 and Carrying a Firearm Without

a License.3 His Pre-Trial Motion to Suppress was denied on May 20, 2013, following a hearing. On July 16, 2013, the Defendant
appeared before this Court for a stipulated, non-jury trial and was found guilty of all charges. He was immediately sentenced to a
term of imprisonment of one to three years at the Persons Not to Possess Firearms charge. No Post-Sentence Motions were filed.
This appeal followed.

On appeal, the Defendant avers only that this Court erred in denying his Motion to Suppress because the police lacked reason-
able suspicion to stop him. This claim is meritless.

Briefly, the evidence presented at the suppression hearing revealed that on December 15, 2012, Pittsburgh Police Detective
Tanye Curry and fellow Officers Kenny and Wright were working an authorized, off-duty detail at the Serenity Nightclub in the
Homewood section of the City of Pittsburgh. The Serenity Club is an after-hours club where numerous violent crimes have taken
place including fights, shootings and a homicide and which is known to be frequented by parole and probation violators. Due to the
violent particulars of the club and the high-crime area in which it is located, there are significant concerns for officer safety on
this detail assignment. Near closing time at approximately 3:30 a.m., a regular patron known to Detective Curry approached him
and indicated that a man on the corner outside of the club was in possession of a gun. The patron described the person as wearing
a black hoodie and black jeans and having a long beard. The patron additionally pointed out the Defendant and identified him as
the individual to whom he was referring. Within a matter of seconds, Detective Curry gathered the other officers and all three (3)
of them approached the Defendant, who by then was walking away, and ordered him to stop. After several commands to stop, the
Defendant eventually did, turning to face the officers with his hands in his hoodie. At this time, Detective Curry was able to see
the shape of a gun in the Defendant’s pocket. The Defendant hesitated to raise his hands, and eventually did, but then returned
them quickly to his pockets where Detective Curry had seen the gun. The Defendant was eventually brought to the ground and
handcuffed, and an operational, .45 caliber Taurus firearm was found in his pocket.

When reviewing a challenge to a suppression court’s ruling, the appellate court’s standard of review “is limited to determining
whether the factual findings are supported by the record and whether the legal conclusions drawn therefrom are correct… When
the record supports the trial court’s denial of the suppression motion, [the appellate court is] bound by those facts and will only
reverse if the legal conclusions are in error.” Commonwealth v. McDonald, 81 A.2d 858, 860 (Pa.Super. 2005).

“A police officer may detain an individual in order to conduct an investigation if that officer reasonably suspects that the
individual is engaging in criminal conduct. ‘This standard, less stringent than probable cause, is commonly known as reason-
able suspicion’… In order to determine whether the police officer had reasonable suspicion, the totality of the circumstances
must be considered… In making this determination, we must give ‘due weight to the specific reasonable inferences the police
officer is entitled to draw from the facts in light of his experience’… Also, the totality of the circumstances test does not limit our
inquiry to an examination of only those facts that clearly indicate criminal conduct. Rather, ‘even a combination of innocent facts,
when taken together, may warrant further investigation by the police officer.’” Commonwealth v. Foglia, 979 A.2d 357, 360
(Pa.Super. 2009), internal citations omitted.

“Police cannot initiate a detention based solely upon an anonymous tip that a person matching the defendant’s description in a
specified location is carrying a gun… However, if the person described by the tipster engages in other suspicious behavior, such
as flight, reasonable suspicion justifying an investigatory detention is present… Evasive behavior is also relevant in the reason-
able-suspicion mix… Moreover, whether the defendant was located in a high crime area similarly supports the existence of
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reasonable suspicion… Finally, if a suspect engages in hand movements that police know, based on their experience, are associated
with the secreting of a weapon, those movements will buttress the legitimacy of a protective weapons search of the location where
the hand movements occurred.” Id. at 360-361.

As described above, numerous factors supported reasonable suspicion justifying the search in this case: the high-crime area of
the neighborhood and club, the familiarity of the police with the tipster, the Defendant’s evasiveness in initially refusing to stop
and his unusual hand movements in refusing to remove his hand from his pocket where the gun could be seen, and then returning
his hand to the pocket with the gun. As this Court explained:

THE COURT: I think here we have something a little bit more than an anonymous caller. We have a tipster, which is
what Mr. Haber named the person, who was known to the police officers and he – because he frequented the club.
I would also point out that it wasn’t the case of an anonymous caller who called and said somebody is on the corner
and then some period of time later, usually a very short period of time, the police arrest – identify somebody meeting
the description. The tipster in this case pointed out the defendant, saying he’s the one with the gun. The officers were
in uniform. They approached the defendant. The defendant walked away, ignoring the orders of the police officer to
stop and take his hands out of his pockets. I would add that this was a high-crime area at 3:30 in the morning. And
this makes – this factor is relevant as to whether or not a Terry stop is warranted. When the defendant stopped on his
own, he turned and then Officer Curry saw the outline of a gun or what he believed to be a gun in the hoody. The defen-
dant’s – and I won’t say flight because there was no evidence that he ran or fled, but his evasiveness added to the
tipster’s information coupled with the high-crime area gave the officers reasonable suspicion and they were permitted
constitutionally, especially after they saw the outline of the gun, to search Mr. Ranson.

(Ruling on Motion to Suppress Hearing, p. 2-3).

Given the circumstances and clear existence of reasonable suspicion, this Court did not err in denying the Motion to Suppress.
This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on July 16, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 14, 2014

1 18 Pa.C.S.A. §3925(a)
2 18 Pa.C.S.A. §6105(a)(1)
3 18 Pa.C.S.A. §6106(a)(1)

Commonwealth of Pennsylvania v.
Anthony Bush

Criminal Appeal—Homicide (3rd Degree)—Evidence—Hearsay—Beating Death of Child—Jury Instruction—
Involuntary Manslaughter Instruction—Excited Utterance—Relevancy—Post Arrest Silence—Harmless Error—Photos

No. CC 201202740. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 22, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on April 29, 2013. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Criminal Homicide1 and Endangering the Welfare of a Child (EWC)2 in relation to the beating

death of his 11-year-old stepson. At the conclusion of a jury trial held before this Court, the Defendant was found guilty of third
degree murder and the EWC charge. He appeared before this Court on April 29, 2013 and was sentenced to consecutive terms of
imprisonment of 20 to 40 years at the third degree murder charge and three and one half (3 ½) to seven (7) years at the EWC
charge. Timely Post-Sentence Motions were filed and were denied on May 2, 2013. This appeal followed.

The evidence presented at trial established that the Defendant lived in the Knoxville section of the City of Pittsburgh with his
girlfriend, Cynthia McKee, their five (5) year-old son, Vincere, and her 11 year-old son from another relationship, Donovan. The
Defendant had a history of beating Donovan. On the morning of February 11, 2012, the Defendant awoke angry at Donovan for the
child’s failure to do his homework the night before, and decided to beat Donovan that day. During the course of that day, the
Defendant beat Donovan repeatedly with wooden Kendo swords and a wood 2x2 until they broke, then he used a metal barbell to
continue the beatings. At approximately 8:50 p.m., the Defendant called Cynthia at her job at a pizza shop and asked where he could
find a needle and thread. He located the items and proceeded to “stitch” up deep gashes on Donovan’s head and arm, first pour-
ing alcohol directly into the deep, open wounds, while Donovan screamed. Eventually, Donovan lost consciousness and became
cold. Cynthia returned home from her job at approximately 10 p.m. and noticed her son’s condition. The Defendant instructed her
to say that he fell out of a window. Despite Cynthia’s observation of her son’s condition, the call to 911 was not made until one (1)
hour and 40 minutes later.

Pittsburgh Police Officers arrived at the scene first and found the Defendant holding Donovan, saying that he was sorry and it
was all his fault. The police began CPR on Donovan and the paramedics took over resuscitation efforts when they arrived. After a
lengthy resuscitation effort, paramedics were able to get a pulse and immediately transported Donovan to Mercy Hospital, a Level
1 Trauma Center. By the time of his arrival the pulse obtained by the paramedics had been lost again, and Mercy initiated resus-
citation efforts. Once a pulse was regained, Mercy personnel assessed Donovan’s injuries, which included:
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• Left posterior upper arm bruising (Trial Transcript, p. 140);

• Left hand laceration in stages of healing (T.T., p. 140);

• Skull deformity and hematoma (T.T. p. 140);

• Left forearm laceration – healing (T.T. p. 140);

• Left arm laceration – healing (T.T. p. 140);

• Puncture wound to left calf (T.T. p. 140);

• Right shin laceration (T.T. p. 140);

• Left knee laceration (T.T. p. 141);

• Right thigh laceration (T.T. p. 141);

• Right arm bruising (T.T. p. 141);

• Right shoulder lacerations and abrasions (T.T. p. 141);

• Right clavicle laceration (T.T. p. 141);

• Left arm laceration with homemade suture and thread in arm (T.T. p. 141);

• Right arm laceration (T.T. p. 141);

• Right arm deformity (T.T. p. 141);

• Bruising over entire body (T.T. p. 141);

• Branding marks to right leg (T.T. p. 141); and

• Left leg lacerations both fresh and healing (T.T. p. 141). 

When his heart had been beating continuously for 20 minutes, he was transported to Children’s Hospital by the specially-trained
Children’s trauma transport team.

Upon his arrival at Children’s Hospital, Donovan’s pulse was very weak and he had no measurable blood pressure. He was given
multiple doses of epinephrine to keep his heart rate up while an assessment began. It was noted that in addition to the injuries
documented by Mercy, that his pupils were fixed and dilated (T.T. p. 148), his lower back was bruised (T.T. p. 149) and his abdomen
was distended (T.T. p. 149). Donovan continued to lose pulses, and three rounds of CPR with epinephrine were performed.
Eventually, Donovan was pronounced dead at 2:45 a.m. The autopsy performed by Dr. Shakir revealed that Donovan’s death had
not been caused by a single blow, but rather that the multiple blows to the different parts of his body caused blood vessels through-
out his body to rupture and to bleed into his tissue and eventually resulted in a fat embolism in his lungs. Dr. Shakir opined that
because the vessels were small and the bleeding occurred slowly, had Donovan received prompt medical treatment and a blood
transfusion, his life could have been saved (T.T. p. 274).

The Defendant’s natural son, Vincere, was in the apartment that day and witnessed the beatings. He was separately transported
to Children’s Hospital and was found to have no injuries.

On appeal, the Defendant raises a number of claims directed to the evidence and jury instructions. They are addressed as
follows:

1. Jury Instructions
Initially, the Defendant argues that this Court erred in denying his request for a jury instruction on involuntary manslaughter.

This claim is meritless.
“In reviewing a challenge to the trial court’s refusal to give a specific jury instruction, it is the function of [the appellate] court

to determine whether the record supports the trial court’s decision. In examining the propriety of the instructions a trial court pres-
ents to a jury, [the appellate court’s] scope of review is to determine whether the trial court committed a clear abuse of discretion
or an error of law which controlled the outcome of the case. A jury charge will be deemed erroneous only if the charge as a whole
is inadequate, not clear or has a tendency to mislead or confuse, rather than clarify, a material issue. A charge is considered ade-
quate unless the jury was palpably misled by what the trial judge said or there is an omission which is tantamount to fundamental
error. Consequently, the trial court has wide discretion in fashioning jury instructions. The trial court is not required to give every
charge that is requested by the parties and its refusal to give a requested charge does not require reversal unless the Appellant
was prejudiced by that refusal.” Commonwealth v. Sandusky, 77 A.3d 663, 667 (Pa.Super. 2013). 

Pursuant to Section 2504 of our Crimes Code, involuntary manslaughter involves “the doing of an unlawful act in a reckless or
grossly negligent manner or the doing of a lawful act in a reckless or grossly negligent manner.” 18 Pa.C.S.A. §2504(a). “Since our
Supreme Court’s decisions in Commonwealth v. White, 490 Pa. 179, 415 A.2d 399 (1980) and Commonwealth v. Williams, 490 Pa.
187, 415 A.2d 403 (1980), it has been settled that ‘in a murder prosecution, an involuntary manslaughter charge shall be given only
when requested, where the offense has been made an issue in the case and the trial evidence reasonably would support such a
verdict.’” Commonwealth v. Banks, 677 A.2d 335, 343 (Pa.Super. 1996).

At trial, the evidence established that the Defendant woke on the morning of February 11, 2012, with the intent to beat Donovan,
with sticks, as a punishment for his behavior. The assault began in the morning and spanned the entire day. The Defendant used
multiple weapons to beat the child and when one broke, he selected another to continue the beatings. He never sought medical
treatment for the child. The Defendant did not deny the beatings or otherwise contradict this evidence; rather, his defense
centered on his abusive childhood and its residual effects on his behavior. The evidence presented demonstrated willfulness and
an intent to conduct and continue the beatings, as befits a homicide charge, but there was no evidence presented which indicated
that this killing was in any way accidental or that would support the reckless or grossly negligent mental state of involuntary
manslaughter. Because the evidence did not support a charge of involuntary manslaughter, this Court was well within its discre-
tion in refusing to give the instruction. This claim must fail.
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2. Vincere’s Statement to Officer Lane
Next, the Defendant argues that the trial court erred in allowing the testimony of Officer Angie Lane regarding what Vincere

told her. This claim is also meritless.
The “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admissibility of evidence is a

matter addressed to the sound discretion of the trial court and…an appellate court may only reverse upon a showing that the trial
court abused its discretion’… ‘An abuse of discretion is not a mere error in judgment but, rather, involves bias, ill will, partiality,
prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245, 1251 (Pa.Super. 2013),
internal citations omitted.

Pittsburgh Police Officer Angie Lane was the first police officer to arrive on the scene. After the paramedics arrived and took
over resuscitation efforts, she went to the children’s’ bedroom, where another officer had found Vincere on a safety sweep of the
apartment. It was decided amongst the officers that Officer Lane would stay with Vincere. Upon entering the room, Officer Lane
spoke to Vincere, and she recounted the conversation as follows:

Q. (Ms. Pellegrini): So he rolled over and he said hi. What did you tell him?

A. (Officer Lane): I said, “Hello. My name is Angie and I’m a police officer. I heard there was a fight here and I just
wanted to make sure that you’re okay.” 

Q. What does he say?

MS. MIDDLEMAN: Objection. Hearsay.

MS. PELLEGRINI: May we approach?

THE COURT: You may.

(A discussion at sidebar was held as follows):

MS. MIDDLEMAN: My objection is that it’s hearsay without an acceptable exclusion.

MS. PELLEGRINI: Your Honor, I would argue that it’s an excited utterance to the child obviously.

THE COURT: Tell me this witness comes next?

MS. PELLEGRINI: She asks him what happened, that there was a fight and she [sic] says no. Poppy and mom was fight-
ing. Poppy was mad at Donovan and he hit him with sticks.

THE COURT: Okay. I’ll allow it.

Q. I’m just going to ask you to repeat the last things you said. You wanted to make sure that he was okay.

A. That’s correct.

Q. What did he say to you?

A. At the point where the officers shut the door, that’s when he rolled over and that’s when I had approached him and
said, “I just wanted to make sure you’re okay,” and told him I was there because we heard there had been a fight.

He said, “I’m okay. I wasn’t in the fight. The fight was between Donovan and Poppy.”

Q. What else does he tell you?

A. I asked him who Poppy was. He said that was his father. And he said Poppy came in and hit Donovan with sticks. And
I can’t even remember how many sticks he had. But he hit him with sticks until – he told me that Donovan had been cry-
ing, and he said eventually Donovan just stopped crying and he fell asleep up in the top bunk.

Q. After he said Donovan fell asleep on the top bunk, did he tell you what else happened to Donovan?

A. He said that – 

MS. MIDDLEMAN: I ask – I’m sorry, Officer. I also object to this as hearsay as well.

THE COURT: Okay. I’ll overrule…

Q. So after he said that Donovan fell asleep, did he tell you what his Poppy did then?

A. He said Poppy later came in and pulled him out of the bed and took him out and laid him on our couch.

Q. Did you ask him, Vincere, where he was when this happened?

A. Vincere – 

Q. Let me rephrase it. Did Vincere tell you that he stayed in the bedroom when Poppy dragged Donovan out of the bed?

A. Yes. He did tell me that he had stayed in the bedroom.
(T.T. p. 50-52).

Rule 803 of the Pennsylvania Rules of Evidence states, in relevant part:

Rule 803. Exceptions to the Rule Against Hearsay – Regardless of Whether the Declarant is Available as a Witness

The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

…(2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was 
under the stress of excitement that it caused.

Pa.R.Evid. 803(2).
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“To come within the excited utterance exception to the hearsay rule, a statement must be: … ‘a spontaneous declaration by a
person whose mind has been suddenly made subject to an overpowering emotion caused by some unexpected and shocking occur-
rence, which that person had just participated in or closely witnessed, and made in reference to some phase of that occurrence
which he perceived, and this declaration must be made so near the occurrence both in time and place as to exclude the likelihood
of its having emanated in whole or in part from his reflective faculties.’… There is no precise rule as to the length of time passing
between the event and the alleged excited utterance… except it must be ‘so near the occurrence in both time and place as to
exclude the likelihood of its having emanated in whole or in part from his reflective faculties’… Length of time is an element that
must be weighed along with other considerations. It varies with the circumstances from case to case. It does not alone decide
admissibility. The question is not how long one or when one is seized by an event, but rather was he seized at all. Time itself is not
dispositive and is determined, ad hoc, case by case.” Commonwealth v. Watson, 627 A.2d 785, 788 (Pa.Super. 1993), internal cita-
tions omitted.

Here, the evidence established that Vincere was in the home and witnessed the Defendant beating Donovan repeatedly over the
course of the day and then being dragged from his bed. After witnessing the horrific beatings of his brother, Vincere hid under his
covers. Officer Lane was the first person who spoke to Vincere, and as soon as she did, he immediately recounted what had happened.

Given the circumstances, Vincere’s statements clearly fell with the purview of the excited utterance exception to the hearsay
rule. The statements were made at Vincere’s first opportunity to speak to anyone outside of his family and they were made spon-
taneously, in response to question about Vincere’s own health and well-being. The statements made by the obviously frightened
child were not the product of reflected thought, and were, in fact, corroborated by the Defendant’s own confession. The statements
were clear hearsay exceptions, and this Court was well within its discretion in allowing their admission. This claim must fail.

3. Medical Testimony of Drs. Rockacy and Conti and Social Worker Mary Thompson
Next, the Defendant argues that this Court erred in allowing the testimony from medical witnesses Drs. Rockacy and Conti and

social worker Mary Thompson because their testimony was both irrelevant and prejudicial. This claim is meritless.

At trial, the Commonwealth presented the testimony of Dr. Douglas Rockacy, the Mercy Hospital Emergency Room attending
physician who resuscitated and treated Donovan, Mercy Hospital Social Worker Mary Thompson who documented Donovan’s
injuries, made a report of suspected child abuse and helped arrange his transport to Children’s Hospital and Dr. Kavitha Conti, the
Children’s Hospital Emergency Room attending physician who treated and resuscitated Donovan, documented his injuries and
eventually pronounced him dead. Defense counsel objected to their testimony as being both prejudicial and irrelevant:

MS. MIDDLEMAN: I have a motion in limine with regard to the next three witnesses.

My understanding is Dr. Rockacy, Mary Thompson and Dr. Conti will be testifying about efforts made to resuscitate
Donovan at Mercy Hospital, and they will also be testifying about their observations regarding his injuries. 

My objection is that we have Dr. Shakir to testify, who will be testifying in detail about each injury and how that injury
contributed to the death of Donovan McKee.

The testimony from the doctors who tried to save him will be merely repetitive in an effort to engage the emotion and
sympathy of the jury.

MS. PELLEGRINI: Judge, this child was not deceased at the time. Any medical treatment and efforts to save him and the
documentation of his injuries at the time when he was treated are relevant to this case.

THE COURT: I am constrained to agree with the Commonwealth, and the motion in limine is denied.

MS. MIDDLEMAN: Thank you.

(T.T. p. 99-100).

The admission of evidence is controlled by Rule 402 of the Pennsylvania Rules of Evidence, which states:

Rule 402. General Admissibility of Relevant Evidence

All relevant evidence is admissible, except as otherwise provided by law. Evidence that is not relevant is not admissible.

Pa.R.Evid. 402.

“In determining the admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so, whether
its probative value outweighs its prejudicial effect… ‘Evidence is relevant if it logically tends to establish a material fact in the
case, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding the exis-
tence of a material fact.’” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998). As noted above, the admission of evidence is with-
in the discretion of the trial court. See Collins, supra.

At the time Drs. Rockacy and Conti and Ms. Thompson treated and assessed Donovan’s injuries, he was still alive thus, as Ms.
Pellegrini pointed out, their testimony forms part of the narrative of the events leading to Donovan’s death. A careful examination
of their testimony reveals that it is not cumulative, but rather concerned each of their individual roles in Donovan’s treatment 

Neither was the testimony of any of the three particularly graphic or gratuitous. Donovan’s new or recent injuries as they
appeared upon his arrival to the hospital were relevant to the beatings he sustained and the cause of his death, and the old injuries
were similarly relevant to the endangerment count, which was charged as a course of conduct. 

As discussed more fully below (see Issue #5, below), the guilty finding at third degree murder demonstrates that the jury was
not prejudiced or otherwise so affected by the testimony as to be unable to render a lesser verdict than that which the evidence
clearly supported. The testimony of Drs. Rockacy and Conti and of Ms. Thompson was relevant, non-prejudicial and, thus, clearly
admissible and this Court did not err in allowing it. This claim must fail.

4. Post-Arrest Silence
Next, the Defendant argues that the Commonwealth erred in eliciting testimony regarding the Defendant’s post-arrest silence,

and that this Court erred in denying a mistrial in that regard. Though the Court sustained the Defendant’s objection to the testi-
mony, it did not err in denying a mistrial. This claim is meritless.
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Pittsburgh Police Officer Brandon Nee was one of the officers on the scene and eventually transported the Defendant to the
Zone 3 Headquarters. During Ms. Pellegrini’s direct examination of Officer Nee, the following occurred:

Q. (Ms. Pellegrini): At some point did it become your responsibility with your partner Officer Connelly to transport the
defendant in this case back to headquarters?

A. (Officer Nee): Yes.

Q. Was he allowed to put clothing on?

A. Yes.

Q. And how did you transport him? Did you have a marked vehicle?

A. Yes, we had a marked Chevy Impala.

Q. And he was placed in the back?

A. Correct.

Q. And how long do you think it would take to get from the Knox Avenue address to headquarters on the North Side?

A. It was five to ten minutes. It was raining out.

Q. When you took the defendant out of the building, the Knox Avenue building, had Donovan been taken away by para-
medics yet?

A. Yes.

Q. Do you know where Vincere was?

A. I’m not sure where he was at that time.

Q. And do you know where Cynthia was?

A. Yes.

Q. Was she still in the building, in the apartment building?

A. Yes, she was.

Q. During that five to ten minute ride, did the defendant say anything to you?

A. No.

Q. Did he ever once ask about Donovan?

A. No.

Q. Did he ever ask?

MS. MIDDLEMAN: Your Honor, I object to this and ask that we approach.

THE COURT: You may.

(A discussion was held at sidebar as follows):

MS. MIDDLEMAN: He was handcuffed and placed in a police car. He was under arrest. He said nothing. He didn’t ask
any questions. That’s post-arrest silent [sic].

He doesn’t – he has the right to remain silent at that point.

THE COURT: I agree. You can’t comment on his silence.

MS. PELLEGRINI: Okay.

THE COURT: I can give them a cautionary instruction, however I think it will just make it more obvious. Plus the truth
is, it apparently was a statement made eventually.

MS. MIDDLEMAN: Yes, but –

THE COURT: I mean if you want me to, I can caution them.

MS. MIDDLEMAN: No, I think a cautionary instruction would just draw more attention, but I think – 

THE COURT: I agree.

MS. MIDDLEMAN: -if I don’t ask for a mistrial – so I have to ask for a mistrial.

THE COURT: I’ll deny a mistrial.

MS. MIDDLEMAN: Okay. Thank you.

(T.T. p. 75-77).

Generally speaking, “a trial court is required to grant a mistrial only where the alleged prejudicial event may reasonably
be said to have deprived the defendant of a fair and impartial trial… Review of a trial court’s denial of a motion for a mistrial
is limited to determining whether the trial court abused its discretion. An abuse of discretion is not merely an error of judg-
ment, but if in reaching a conclusion the law is overridden or misapplied, or the judgment exercised is manifestly unreason-
able, or the result of partiality, prejudice, bias or ill-will…discretion is abused. A trial court may grant a mistrial only where
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the incident upon which the motion is based is of such a nature that its unavoidable effect is to deprive the defendant of a
fair trial by preventing the jury from weighing and rendering a true verdict. A mistrial is not necessary where cautionary
instructions are adequate to overcome prejudice.” Commonwealth v. Fortenbaugh, 69 A.3d 191, 193 (Pa. 2013), internal
citations omitted.

Our Courts have been “consistent in prohibiting the post-arrest silence of an accused to be used to his detriment.”
Commonwealth v. Moury, 992 A.2d 162, 176 (Pa.Super. 2010). However, “if the Commonwealth mentions a defendant’s post-arrest
silence, the court might still be able to cure any prejudice through prompt and adequate cautionary instructions… To evaluate
whether cautionary instructions can cure a reference to a defendant’s post-arrest silence, ‘court must consider (1) the nature of
the reference to the defendant’s silence; (2) how it was elicited; (3) whether the district attorney exploited it; and (4) the
promptness and adequacy of the cautionary instructions… If the reference to the defendant’s silence was such that it incurably
compromised the jury’s objectivity and would deprive the defendant of a fair trial, then the court should grant a mistrial… A
reference to a defendant’s post-arrest silence could also constitute harmless error… The reference is harmless error if: the
appellate court concluded beyond a reasonable doubt that the error could not have contributed to the verdict. If there is a
reasonable probability that the error may have contributed to the verdict, it is not harmless. In reaching that conclusion, the
reviewing court will find an error harmless where the uncontradicted evidence of guilt is so overwhelming, so that by
comparison the error is insignificant. If a reference to a defendant’s post-arrest silence is harmless error, then a new trial is
not warranted.” Id.

Although the Defendant is correct that the Commonwealth did improperly refer to his post-arrest silence, it is also clear from
the record that the reference was merely a harmless error. The line of questioning was quickly objected to by defense counsel, so
the reference to his silence was minimal. In contrast to the overwhelming evidence of the Defendant’s guilt – including his own
confession – the brief reference was minor in comparison. Reviewing the record in its entirety, there is no reasonable argument
that this brief reference caused or contributed to the guilty verdict in any way.

It also bears mention that this Court offered to give a cautionary instruction, but that defense counsel declined because she felt
it would draw more attention to the reference. Although this Court feels her strategy was sound and her decision wise, it was will-
ing to give the instruction and would have done so had she requested.

Ultimately, it is clear that while the Commonwealth did err in commenting on the Defendant’s post-arrest silence, that error
was harmless and did not rise to the level of prejudice such that a mistrial was required. This Court was well within its discretion
in denying defense counsel’s request for a mistrial. This claim must fail.

5. Autopsy Photos
The Defendant next argues that this Court erred in admitting the autopsy photos because they were more prejudicial than

probative and were only used to inflame the passions of the jury. This claim is meritless.
It is well-established that “photographs of a murder victim are not per se inadmissible and it is a decision within the sound

discretion of the trial court. Only an abuse of discretion will constitute reversible error.” Commonwealth v. Funk, 29 A.2d 28, 32
(Pa.Super. 2011). “When considering the admissibility of photographs of a homicide victim, which by their very nature can be
unpleasant, disturbing and even brutal, the trial court must engage in a two-step analysis: First a [trial] court must determine
whether the photograph is inflammatory. If not, it may be admitted if it has relevance and can assist the jury’s understanding of
the facts. If the photograph is inflammatory, the trial court must decide whether or not the photographs are of such essential
evidentiary value that their need clearly outweighs the likelihood of inflaming the minds and passions of the jurors.”
Commonwealth v. Johnson, 42 A.3d 1017, 1033-4 (Pa. 2012).

Photographs may be admitted when they are “probative of the element of specific intent to kill.” Commonwealth v. Brown, 711
A.2d 444, 453 (Pa. 1998). As our Supreme Court held in Commonwealth v. Rush, 646 A.2d 557 (Pa. 1994), “the condition of the
victim’s body provides evidence of the assailant’s intent, and, even where the body’s condition can be described through testimony
from a medical examiner, such testimony does not obviate the admissibility of photographs.” Commonwealth v. Rush, 646 A.2d 557,
560 (Pa. 1994). In that case, the Court noted that “although there was testimony from a medical examiner regarding the condition
of the victim’s body, admission of the photographs was well grounded. The photos served to provide the jury with a better under-
standing of the crime scene. They also exposed the malicious manner in which the murder was committed. The jurors, by gaining
insight into the full extent of the harm wrought, were placed in a better position to assess the nature and intent of the crime’s
perpetrator. ‘A jury can often best perform its function if it has not been unduly insulated from gaining a full understanding of the
crime itself.’” Id.

Here, the Commonwealth introduced a number of autopsy photographs depicting the numerous injuries covering Donovan’s
body over defense counsel’s objection. After reviewing the photographs and some discussion with counsel, this Court found that
the photographs were not repetitive or overly gruesome so as to render them prejudicial, but requested that one photograph of the
victim’s entire body be cropped:

THE COURT: Okay. I would say certainly there are enough of them. One of the victim nude, his genitals are blacked out
covered up.

MS. MIDDLEMAN: Yes, Your Honor.

THE COURT: There’s only one. The rest of them, although there are a ton of them, do not seem to be particularly repetitive.

I would point out for the record that the excess blood, if there was any that existed, has been wiped away, and I do think
they have probative value. So your objection will be overruled.

…THE COURT: I don’t think this one is necessary.

MS. PELLEGRINI: The first one?

THE COURT: Yes.

MS. PELLEGRINI: That’s fine. I can take that out.

THE COURT: I’m going to exclude the first one with the genitals covered. I think there are enough that the rest of them
– it’s just a little shocking.
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MS. PELLEGRINI: Right. Just so the Court is aware that the reason that I chose and I would argue to use it, and I’ll go
back and double check, and I might have another photograph, is there’s one distinct bruise on his chest that the doctor is
going to say could have been caused by the two-by-two.

THE COURT: He can probably testify to that, and if there’s no problem with the cross – 

MS. PELLEGRINI: What if I cropped the picture?

THE COURT: Yeah, crop it like from the hips down. We are going to crop No. 1.

MS. MIDDLEMAN: Your Honor, there are photographs of every part of that child’s body, and I understand the boy
laying on the cold, hard, metal autopsy table – I understand that the prosecution would like to present that so the jury can
be upset and inflamed – 

MS. PELLEGRINI: No.

MS. MIDDLEMAN: - but that’s the only real evidentiary value that that has, because we have separate photographs of his
head and his arms and his chest. We don’t need that one.

MS. PELLEGRINI: Okay, first of all, just for the record, I’m not using these photographs to inflame the emotions of the jury.

MS. MIDDLEMAN: I apologize.

THE COURT: Speak to me.

MS. MIDDLEMAN: There’s the risk that it will inflame. I apologize for that characterization. I did not mean it in that
manner.

MS. PELLEGRINI: I will make every attempt, Your Honor, to crop the first photograph.

THE COURT: Thank you…

…MS. MIDDLEMAN: But I would just on the first autopsy photograph – I apologize to the Court and Ms. Pellegrini, it has
the potential for inflaming the jury and it isn’t necessary.

THE COURT: It is what it is and the jury can be inflamed by most of the evidence that the Commonwealth has presented here.

So I was inclined to allow the first photograph in anyhow, but I do think since he was a young child, that I would prefer
that it be cropped.

MS. PELLEGRINI: Sure. I’ll see what we can do.

THE COURT: Thank you. Get a pair of scissors and cut it off.

(T.T. p. 179-182).

The nature of this case – where Donovan was beaten to death by many blows to many parts of his body – makes photographs of
his body and injuries particularly important. Much as in the Rush and Brown cases, above, the bruises, scars and gashes on
Donovan’s body were the visual manifestation of the Defendant’s intent, and it was important for the jury to have an image of the
damage and injury the Defendant caused. Even though the Defendant admitted to the beatings, his defense attempted to mitigate
or excuse his actions by discussing his bad childhood and his psychiatric diagnoses. The photographs were necessary for the jury
to envision the intent involved in the infliction of so many blows.

It is also significant that the Defendant was convicted of third-degree murder, rather than first-degree. To this Court’s mind,
the evidence presented clearly demonstrated the malice and specific intent necessary to support a conviction of first-degree
murder. The fact that the jury instead returned a verdict of third-degree murder indicates that they were not overly prejudiced or
in any way overcome with emotion such that they were unable to render a fair verdict. The photos clearly did not influence the
jury’s verdict or prejudice them in any way. As this Court has often stated, all evidence presented by the Commonwealth is, by its
very nature, prejudicial to the Defendant. The photos were certainly not more prejudicial than any of the other evidence and this
Court was well within its discretion in permitting their admission. This claim must fail.

6. Crime Scene Photos
Finally, the Defendant argues that this court erred in admitting photographs of the blood stains throughout the apartment

because the police never tested the stains to establish they were actually blood. This claim is meritless.
During the testimony of Homicide Detective Scott Evans, the Commonwealth introduced a number of photographs of blood

splatter and staining throughout the apartment and in Donovan’s bedroom. During Detective Evans’ testimony, it was revealed that
the mobile crime unit did not process the various blood stains, even though they had been requested to. By the time it was discov-
ered months later, the scene had already been released.

At trial, Detective Evans viewed various photographs and identified what appeared to be blood – though he could not state with
certainty that it was blood:

Q. (Ms. Pellegrini): What about the wall?

A. (Det. Evans): There appeared to be staining, bloodstaining along this wall, blood splatter.

MS. MIDDLEMAN: I object to the Detective’s conclusion that that’s bloodstaining unless it was tested.

THE COURT: I think he said it appeared to be. So I’ll overrule the objection….

…Q. Beginning with Commonwealth Exhibit 26, what do you – what do you see?

A. In the hallway area here on the base molding, there appears to be a free falling blood drop on the base molding.

Q. Commonwealth Exhibit No. 27?
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A. What appeared to be blood smearing on the walls and the molding of the doorway leading into the bathroom…

…MS. MIDDLEMAN: Your Honor, can we approach?

THE COURT: Yes.

(A discussion at sidebar was held as follows):

MS. MIDDLEMAN: Given that the prosecution has elicited evidence that these suspicious looking stains were never
analyzed and never tested and never swabbed, it would appear that they are unable to prove that they were blood.

Even if they were able to prove that they were blood or had the look of blood, they can’t prove whose blood it was or how
long it was there. Therefore, making them irrelevant to the case.

So I make a motion in limine with regard to photographs and conversation and discussion about the mysterious stains in
the apartment.

THE COURT: I think as long as we go with what appears to be blood or brown-red stains, then the jury can draw their
own conclusions. Your objection is overruled.

(T.T. p. 89, 91-2, 93).

A review of the record reveals that there was no testimony that the stains actually were blood, merely that they appeared to be
blood to a homicide detective with many years of experience. This distinction was carefully made throughout the testimony.
Although the blood was not tested to determine its origin, that it was Donovan’s is a fair assumption since he was the only person
with open wounds in that apartment, he had just been subjected to a series of violent beatings and his blood was found on the
broken 2x2 used in the beatings and on the bed sheets immediately near and directly below the bedroom blood spatter (See T.T.,
p. 173-174, 200-201).

This argument is somewhat disingenuous given defense counsel’s admission in her closing argument. She stated:

MS. MIDDLEMAN: Things happen because they happen. Not because they’re somebody’s fault or that it even makes a
difference. But it is what it is.

The detective on this case said, “I told them to test for blood. They didn’t test for blood. I’m sorry.”

I’m not saying it’s not blood. I’m not a moron. It’s probably blood. But we don’t know whose. We don’t know how long. I
suspect it’s a reasonable inference that it’s Donovan’s blood.

(T.T. p. 459). Although Ms. Middleman qualified her statement by saying “we don’t know whose. We don’t know how long,” she
admits it was a reasonable inference to conclude that the stains were blood and that the blood was Donovan’s – just as this Court
allowed the jury to draw their own conclusions from the evidence.

Ultimately, as with the other evidentiary issues, the evidence is relevant and clearly more probative than prejudicial. As the
Rush Court noted, the photos give the jury a better understanding of both the crime scene and how the murder was committed. See
Rush, supra. As discussed repeatedly, above, had the jury been so overcome with emotion or blinded by prejudice caused by this
testimony, they would certainly not have been able to return a verdict to the third-degree homicide charge. This Court was well
within its discretion in allowing the testimony and photographs. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on April 29, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 22, 2014

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §4304
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Commonwealth of Pennsylvania v.
Keith Caldwell

Criminal Appeal—PCRA—Homicide (1st Degree)—Ineffective Assistance of Counsel—
Waiver—DNA Analysis—Failure to Present Evidence

No. CC 200706929. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 6, 2014.

OPINION
This is an appeal by Petitioner, Keith Caldwell, from an order entered on June 28, 2013 dismissing his PCRA Petition without a

hearing. Petitioner filed a Pro Se PCRA Petition on December 5, 2012. On December 14, 2012 an order was entered appointing
counsel to represent Petitioner. On February 4, 2013, counsel filed a Motion for Leave to Withdraw as Counsel Under Turner and
Finley and a Brief in Support of Motion to for Leave to Withdraw. On February 8, 2013, Petitioner filed a Response to the Motion
for Leave to Withdraw. On May 20, 2013 an order was entered notifying Petitioner of the intent to dismiss the PCRA Petition with-
out a hearing. On June 6, 2013, Petitioner filed a Response to the Notice of Intent to Dismiss and on June 28, 2013 an order was
entered dismissing Petitioner’s PCRA Petition. On July 18, 2013, Petitioner filed a Notice of Appeal to the Superior Court and
attached thereto a Statement of Questions Raised on Appeal which set forth the following issues:

“1. Can a affidavit of probable cause state that there is blood on the accused boot and that there was a positive match to
the reference profile of the victim, if there is no positive match to the reference profile of the victim?

2. Can an affidavit of probable cause state that the accused was excluded as a contributor of said sample, if the accused
is a possible contributor and can’t be excluded?

3. Can an expert witness offer false and/or perjured testimony and still be allowed to testify without the jury being
instructed to ignore the false and/or perjured testimony?

4. Can the prosecution say the defendant had blood from the victim on his boot, even after it was explained that there
was no positive match?

5. Can the prosecution say blood doesn’t splatter in instant death cases and falsely claim an expert witness said this to
discredit the defense that if the defendant fired a gun at contact range why was there no blood on his clothing?

6. Can the prosecution twice say that victim was murdered in his sleep with no evidence to support this statement?

7. Should a judge remain impartial as to if a certain non-expert witness testimony is true or false, and/or what said
testimony tends to show to avoid unfairly biasing the defense?

8. Should a jury be given knowledge concerning blood splatter evidence, if they ask for it to determine a verdict in a
homicide case, where the prosecution falsified information concerning said evidence?

9. Is the petitioner entitled to a full transcript in order to pursue his appeal?

10. Can a gun be presented before a jury as evidence and shown to them, if defendant was never charged or ever accused
of being in possession of said gun?

11. Can the petitioner be found guilty of firing a gun if he was never charged or accused of being in possession of said gun?

12. Was the petitioner’s trial counsel ineffective for telling the jury to put aside facts that helped establish his innocence,
only to argue against said facts and original defense while using falsified facts that hurt defense?

13. Was the petitioner’s counsel(s) ineffective for failing to ask for a Frye hearing?

14. Was the petitioner’s trial counsel ineffective, for having no strategy for resting without a defense?

15. Was the petitioner’s trial counsel ineffective for failing to raise and/or question Ernie Daniels, criminal history, crack
cocaine usage, being intoxicated the day of the incident, or why he wanted the cops off his back, and of Daniels receiving
money compensation?

16. Was the petitioner’s trial counsel ineffective for failing to object to court error(s) and/or prosecutional misconduct(s)?

17. Was the petitioner’s counsel(s) ineffective for failing to raise and/or preserve the petitioner’s meritorious issue(s)
for appeal?

18. Should a Frye hearing have been conducted?”

BACKGROUND
The factual background and trial testimony at trial was outlined in the 1925(b) Opinion in this matter filed on January 18, 2011,

as follows:

This matter arises out of the murder of Nathaniel Caldwell on March 9, 2007. Defendant, Keith Caldwell, was the
victim’s grandson and lived with the victim in a first floor apartment at 7013 Frankstown Avenue, Pittsburgh for approx-
imately two years prior to the murder. (T., p. 56) Defendant previously lived with his mother and stepfather until he was
sixteen and then lived with an aunt for a short period of time before moving in with his grandfather. (T., p. 160) At one
time after moving in with the victim, Defendant had a disagreement with the victim and he threw him out of the residence
but Defendant was later allowed to move back. The victim’s wife and Defendant’s grandmother, Mary Caldwell, lived in
a second floor apartment at the Frankstown Avenue address. (T., p. 56) Although they lived in separate apartments, Mrs.
Caldwell prepared meals for her husband and Defendant and would routinely see them throughout the course of the day.
(T., p. 57-58) On the day of the murder Mrs. Caldwell first saw the victim at approximately 7:00 a.m. when he came to her
apartment for breakfast, staying until approximately 9:30 a.m. (T., p. 66) He then returned to his apartment while she
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prepared to go to work. At approximately 11:00 a.m. she called the victim to tell him she was leaving for work. Mrs.
Caldwell did not see Defendant during the course of the morning. Mrs. Caldwell described Defendant’s relationship with
the victim as close, but acknowledged that there were occasional disagreements between them because of Defendant’s
lack of motivation and not wanting to go to school. (T., p. 64)

The evidence further established that Ernie Daniels, a next door neighbor who knew the victim and Defendant, came
home on the afternoon of March 9th and was putting away groceries in his second floor apartment. (T., p. 75) The
window in the kitchen was opened and Daniels heard a sound he described like someone kicking in or banging in his back
door. (T., p. 79) When Daniels heard the noise he looked out his back window and saw Defendant running from the back
of the apartment next door towards the front. Daniels testified that although Defendant was wearing a “hoodie” it was
daylight and he could clearly see his face. (T., p. 81) Daniels testified that it was approximately 45 minutes later that he
saw the police outside the victim’s home. (T., p. 81)

The victim’s daughter, Valerie Caldwell, testified that she went to visit her father’s apartment after work, arriving
shortly before 5:00 p.m. and found him with a gunshot wound to his head and called 911 at 5:04 p.m. She noted a smell of
gunpowder when she entered the apartment. (T., p. 17) Uniformed officers responded within minutes, finding the victim
sitting in a chair with a gunshot wound to the head. The officers secured both the first and second floor apartments find-
ing no one present. (T., p. 94) They also searched the basement area and found the basement door partially kicked in with
a footprint on the door. (T., p. 102) However, the basement door was only opened approximately two to three inches
because a forty foot ladder prevented the door from opening further. The rear kitchen door was locked and there were no
other signs of forced entry. There was no evidence that either apartment was ransacked and nearby wrapped coins and
the victim’s wallet, under his mattress, were undisturbed. The victim’s son, Nathaniel Caldwell, testified that when he
went through his father’s belongings the day after the shooting he found nothing missing. In addition, the victim’s body
was found sitting in a chair with no signs of a struggle or marks on the body. The coroner’s office retrieved the body at
7:19 p.m. and a liver core body temperature, indicated that the victim had died within two to four hours of the taking of
the core body temperature. A search outside the apartment revealed a .357 Magnum handgun, later identified as being
owned by the victim and used in the shooting, lying on the ground in the rear of the building near the steps leading to the
basement door. (T., p. 103)

An autopsy performed by Dr. Michael Panella of the Allegheny County Coroner’s Office determined that the victim
died of a single gunshot wound to the head with the bullet traversing the brain and lodging in the back of the neck on the
left side. (T., p. 33) Dr. Panella opined that the wound was a close contact wound indicating that the shooter had placed
the gun directly against the victim’s skull when firing the gun. The bullet was retrieved and found on ballistic examina-
tion to be a 38 caliber bullet that was fired from the victim’s .357 Magnum, the gun that was found at the rear of the house.
(T., p. 118)

Detective George Sattler also testified that while on the scene investigating, Defendant was seen returning to the
residence and had to be restrained from entering the apartment to see his grandfather. At that time Defendant was
shown the gun that was found at the rear of the residence, which Defendant identified as being the victim’s gun. As
Defendant lived with the victim, Defendant was then taken to the Detective’s office where he was questioned at approx-
imately 7:30 p.m. that evening. Defendant acknowledged that he had some disagreements with his grandfather in the
past and at one point was made to leave the home but ultimately was allowed to return. (T., p. 162) Defendant further
informed Detective Sattler that on the night before the murder he had come home late and the victim was upset with
him and wanted him out of the residence. (T., p. 163) However, he was allowed to stay the night. (T., p. 164) Defendant
stated that he saw the victim go upstairs at approximately 7:00 a.m. the following morning but Defendant remained in
bed until late morning or early afternoon. (T., p. 164) Defendant stated he did not see his grandfather again but remained
in the residence until approximately 4:30 p.m. at which time he called the emergency 911 to ask if his grandfather could
throw him out of the house.

The evidence established that Defendant called Allegheny County 911 at 4:06 p.m. to ask what he characterized as a
“legal question”. (T. 11/2/09, p. 13) Defendant then asked the 911 dispatcher “I am only 19 and my family, my lawyer
never gave me a chance to get like secure in life. Is it legal for them to kick me out at 19 years old?” (T. 11/2/09, p. 113)
The transcript of the phone call indicates that the dispatcher informed Defendant that he could not answer the question
but could either send an officer to assist him or give him a phone number to talk to an officer over the phone. Defendant
was then given the phone number for the Zone 5 police station and the call to 911 ended.1

Officer Henry Wilson testified that he was the Zone 5 desk officer on March 9, 2007 and that at approximately 4:20
p.m. he received a call from an unknown male asking if he could be kicked out of his home. Officer Wilson advised the
caller that if he was 18 years of age he could be kicked out of the house. Officer Wilson told him there was nothing that
could be done at that which time the caller thanked him and hung up. Officer Wilson described the caller as being
“pleasant”. (T., p. 186)

During the initial interview on March 9, 2007 Defendant also told Detective Sattler that after calling 911 and the Zone
5 station, he had called a cousin to see if he could move in with him but it was “left up in the air whether or not he could
move in”. (T., p. 167) Defendant then said that he had left the residence and went approximately two blocks to the local
market, locking the door to the apartment after he left. Defendant produced a receipt showing the purchase of items at
5:09 p.m. (T., p. 179) Defendant then indicated that shortly after leaving the market he received a phone call from a
relative telling him that his grandfather was shot and he immediately went back to the residence. Further, as he was
making his way home he heard a cell phone ringing that was lying on the ground and he picked it up and recognized it as
his grandfather’s. (T., p. 164) Detective Sattler also indicated that Defendant told him he was not upset at all about his
grandfather kicking him out of the house. (T., p. 181) Defendant acknowledged that he knew that his grandfather kept a
.357 revolver handgun in the residence. (T., p. 177)

During the interview Detective Sattler noticed what he believed to be a stain on Defendant’s right boot and consent
was obtained to collect Defendant’s boots and clothing. Buccal swabs for DNA testing and a gunshot residue kit were also
obtained. (T., p. 178)

DNA testing of the gun used in the shooting, Defendant’s jacket, jersey, sweatshirt, shirt and jeans were either
negative or inconclusive for blood stains or consistent with Defendant’s own blood. However, a blood stain on Defendant’s
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right boot matched the victim’s blood. (T., p. 239)
Detective Kimberly Braddock also interviewed Defendant on March 9, 2007 at approximately 10:45 p.m. Defendant

also acknowledged to Detective Braddock that he came home late the night before the victim was killed and they had a
“confrontation” because Defendant was late. Defendant indicated that it was not an argument and denied that there was
any conversation about him being kicked out of the house. (T., p. 197) He again repeated his accounts of that day, includ-
ing going to the store in the afternoon.

Detective Braddock also testified that as she and her partner took the Defendant home that evening he “was over-
heard talking on the phone asking why someone would shoot grandpa in the head”. (T., p. 201) At that point his partner
asked Defendant how he knew his grandfather was shot in the head and Defendant responded by saying “he must have
been shot in the head if he died instantly.” (T., p. 201-202) The jury was instructed regarding the appropriate law and
returned a verdict finding Defendant guilty of first degree murder.

DISCUSSION
Petitioner’s first four issues deal with his claims regarding evidence and testimony concerning the DNA analysis of blood found

on Petitioner’s boot. Petitioner claims that the Affidavit of Probable Cause incorrectly or improperly stated that the blood tested
as a positive match to the victim and that Petitioner was excluded as a possible contributor. In addition, Petitioner contends that
the Commonwealth offered false or perjured testimony that the blood on his boot matched the victim “even after it was explained
there was not positive match.” Petitioner’s reference to the Affidavit of Probable Cause concerns the following statement contained
therein:

“During the interview of Keith Caldwell on 3/9/07, he voluntarily relinquished his clothing items to Pittsburgh Homicide
Detectives. Those clothing items were subsequently submitted to the Serology Section of the Allegheny County Forensic
Laboratory Division for examination and DNA analysis. Among the items submitted were one (1) pair of Timberland
boots, brown and black in color. On 4/20/07, the affiant was contacted by Thomas Myers who is the Manager of the DNA
laboratory. Myers informed the affiant that during an examination of the right Timberland boot, a sample of human blood
was recovered. A DNA analysis was subsequently conducted of that sample or stain. That analysis resulted in a positive
match for the DNA reference profile of the victim. That analysis also excluded Keith Caldwell as a contributor of the DNA
from that sample.” (Affidavit of Probable Cause, p.3) (Emphasis added)

At trial the Commonwealth called Robert Askew who is a supervisor in the Serology Department in the Allegheny County
Medical Examiner’s Office. (T., p. 224) Mr. Askew testified that he analyzed the gun used in the shooting as well as various
articles of clothing and a pair of boots obtained from Petitioner. (T., p. 227) He testified that a jacket and jersey tested negative for
blood; a hooded sweatshirt and camouflage t-shirt tested positive for blood that was consistent with Petitioner’s profile; and blood
found on a pair of jeans yielded insufficient results to determine a profile. (T., pp. 231-236) Mr. Askew then described a DNA
profile as follows:

“Q Before we go into that, you mentioned a few times DNA profile. What is a profile?

A DNA profile in this particular instance is related to short tandem repeats, STR analysis. The best analogy as to what
the numbers mean, if you have a train, just assume for this analogy that every train has one engine and one caboose. The
number you are seeing on this chart is the number of cars between the engine and caboose. So if you see a 24 represented
on the chart, that is 24 cars with an engine and caboose. If you see 27, that is 27 cars with an engine and caboose. This
area of DNA does not code for protein. It becomes important to the genetic basis for the STR analysis because these are
areas of your DNA that don’t code for protein.

Q Is a profile something that is unique to the individual?

A It is unique to the individual in the sense that we apply statistical analysis to uniqueness.” (T., pp. 238-239) (Emphasis
added)

Mr. Askew testified as follows concerning the DNA analysis of the blood found on the boot:

“A. The DNA profile yielded a major contributor and that major component profile is the same profile that was yielded
by the blood reference of Mr. Nathaniel Caldwell.

Q. In layman’s terms, what does that mean?

A. In layman’s terms, it essentially was the same profile as the reference profile of the victim.

Q. The blood matched that of Nathaniel Caldwell? In layman’s terms the DNA profile matched the sample that you
retrieved from the boot?

A. That is correct. It would be considered a DNA match.” (T., p. 239)

Mr. Askew then explained how he came to the conclusion that there was a DNA match to the victim as follow:

“Q Referencing the chart, explain to the jury how you came to the conclusion that this was a match to the victim.

A I would like to refer you to the area on the chart labeled D18S51. That represents position on your chromosomes.
Number 18, it is essentially a portion of your DNA. How we create a profile and a match, we create those trains and we
make copies of the train. We use a fluorescent tag so we can see them. We refer to this, the first row is labeled taken from
right boot. We continue over to D18, you see a 12 and a 16, so a train with 12 cars and 16 and refer to the last two lines
on the chart, which are the reference samples of Nathaniel and Keith Caldwell. You can see that Nathaniel has a 12 and
a 16; while Keith has a 17 and 18. Therefore, Mr. Keith Caldwell cannot be the contributor of this DNA sample and
Nathaniel can be included as the contributor. We do that with all the loci. If you look at the last column at the bottom, the
FGA, that has a 22 and 24 for Nathaniel and Keith has a 19 and 23. We look at each loci and determine the data for a
profile and then a statistical analysis can be applied.” (T., pp. 240-241) (Emphasis added)
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Mr. Askew was then asked the following:

Q. And how many locus do you need in order to make a probability of a match in this case or any case, I should say?

A. There is no set number; but the more loci you test and generate a result, the higher the statistical value of that result
is. (T., p. 241)

Mr. Askew then testified that there were 15 STR loci to which statistical analysis could be applied in this case and stated that:

“The statistical analysis associated with this particular DNA profile is displayed as the probability of randomly walking
into the population and selecting an individual with this profile. In this particular case, the likelihood of you doing that
for a Caucasian individual is one in 43 quintillion. For Negroid, one in 21 quintillion. For Hispanics, one in 110 quintil-
lion.” (T., p. 242)

In an attempt to put the analysis into perspective for the jury, Mr. Askew testified that:

“Most people are familiar with the powerball jackpot. The probability of winning the powerball buying a ticket is one
in 146 million. The statistics I just provided you with is 1.4 million times ten to the 11th. So 14 and ten zeroes more
likely to win the powerball jackpot than to randomly select this profile. Again that still would be a large number. So
we compound that one step further. It is not likely you are going to win the powerball, number one. And the likelihood
of you winning it twice, this particular statistic is 950 times more likely than you winning the powerball twice.” (T.,
p. 243)

Finally he testified as follows:

Q. The reason that you categorize or explain the accuracy in the way that you have in terms of quintillions, this is not
an exact number. You can’t give 100 percent accuracy, correct?

A. Our laboratory is conservative. There are laboratories that do provide that. We try to provide statistical relevance.
And again, as I said in this case, you are 950 times more likely to win the powerball twice then to randomly select this
profile. (T., p. 243)

On cross examination Mr. Askew testified that the testing did not enable him to place an age on any blood stain that was tested. (T.,
p. 244) Mr. Askew further acknowledged that in his analysis, one of the loci was not interpreted “due to the presence of DNA from
more than one individual or to technical artifacts.” (T., p. 246) He testified that a technical artifact is an anomaly that can occur in
the chemical processing. In addition, he acknowledged that;

“Another potential possibility for the source of this, it is not unlikely or uncommon to obtain an allele from the primary
owner or wearer of a garment. The garment may be wiped clean at some point. In this particular instance, I believe the
shoes, were identified as belonging to Keith Caldwell. And indeed, he did display a 16 allele at that locus there. You are
talking about intensity. The results do not reflect intensity difference.” (T., pp. 246-247)

Mr. Askew acknowledged that the sample could have been a mixture of the DNA of both the victim and Petitioner. (T., p.
249) Mr. Askew testified, however, that even assuming a technical artifact or a mixture of the DNA of the victim and
Petitioner that:

“All the loci are examined independently and a profile is compiled. The number I am saying, ten to 100 times smaller, that
could account for the compounded statistic. Using the other 14 loci or excluding that particular allele at this locus, the
primary profile can be accounted for by Mr. Nathaniel Caldwell. Therefore, because it is a primary contributor, it could
be included in the analysis.” (T, p. 251) (Emphasis added)

Based on a review of the testimony regarding the DNA analysis performed on the blood sample on Petitioner’s boot, Petitioner’s
contention that the DNA evidence or testimony was false or perjured or that the jury should have been instructed to ignore the
evidence is meritless. In the opening statement that prosecutor stated regarding the evidence in his opening statement that:

“And what you will hear from a person named Robert Askew, who’s from our County Crime Lab, is that those items, all
the clothing and boots were tested for DNA, obviously, DNA testing of the defendant’s DNA and the victim’s DNA, and
what you will hear is that on one spot of the defendant’s boot was the blood of Nathaniel Caldwell.” (T., p. 27)

There is no evidence to suggest that the evidence or testimony was inconsistent with DNA analysis testimony utilizing the product
rule as approved in Commonwealth v. Blasioli, 713 A.2d 1117 (1998). The Supreme Court stated in Blasioli that:

“As applied in DNA typing, the product rule states that the probability of a genetic profile occurring randomly is the
product of the probabilities of each individual allele’s occurrence in the general population.” Commonwealth v. Blasioli,
713 A.2d 1117 (1998)

Petitioner also contends that the DNA analysis did not exclude him as a possible contributor to the sample found on his boot. As
pointed out above, Mr. Askew acknowledged that it would not be uncommon to find a mixed sample of DNA when a sample is taken
from a garment worn by an actor; however, the relevant inquiry is whether the sample also showed the victim to be a major
contributor to the sample. Therefore, the fact that in this case the sample may have potentially included DNA from Petitioner did
not preclude the evidence of the statistical analysis relative to the victim’s profile.

Petitioner next contends that the prosecution improperly argued that there was expert testimony that blood doesn’t splatter in
instant death cases in order to discredit part of his defense. One of the claims made by the defense was that if in fact Petitioner
shot his grandfather, that there would have been more blood on Petitioner’s clothes. The Commonwealth presented evidence that
the victim died from a close contact wound to the head which indicated that the actor held the gun against the head of the victim.
The Commonwealth called Dr. Michael Panella of the Allegheny County Medical Examiner’s Officer who testified concerning the
autopsy performed on the victim on March 10, 2007. (T.,p. 33) Dr. Panella testified that the victim died of a single gunshot wound
to the right frontal scalp and that the bullet traversed through the skull, between the two lobes of the brain and perforated the base
of the brain. (T., p. 33) Dr. Panella further testified that:
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“When you have a gunshot to the base of the brain, particularly the bullet had gone through the brain stem, a very vital
organ of the brain that deals with all the controls of the heart and lungs, when that part of the brain is hit, it is almost an
instantaneous death. There was no longer any control of the heart. No control of the lungs and all of those body functions
would cease very, very quickly.” (T., p. 35)

Dr. Panella also testified as follows concerning whether there would be a lot of blood at a crime scene with that type of gunshot
wound:

“You can still get blood from the position of the body. There would be some blood loss just because of the position of the
body and the drainage from itself. I believe there was also blood that was coming out of the left ear by the bullet exiting
through the left back of the skull. So there would be some blood, but you would detect there would not be a significant
amount, as though there was still pumping of the heart. I don’t think I can really give you a firm quantitation.” (T., p. 36).
(Emphasis added)

In addition, Dr. Panella testified that based on his examination of the wound to the head he believed that it showed evidence of
a partial stellate gunshot wound which raised the possibility of a tight contact gunshot wound. (T.,p. 41-46) He concluded that,
“my opinion is that this is a close range, tight contact gunshot wound of the scalp.” (T., p. 45).

In his closing argument, counsel for Petitioner argued the following in relation to the lack of the victim’s blood found on the
Petitioner’s clothing:

“If, in fact, Keith Caldwell took that gun and held it in close contact to his grandfather’s head and pulled the trigger
causing the blood spatter, how do you explain that it doesn’t get on any of his clothing with the exception of his boot?
That is their claim. They are not proving it, but they are claiming that. How do they explain that it is not on his jacket?
Maybe he didn’t have his jacket on. It’s not on the sleeve of his shirt. It’s not on the chest area of his shirt. It’s not on
his pants. They cannot find a smidgen of it. You have blood spraying out and nothing hits him and he’s wearing over-
sized clothing? Does that raise a question in your mind? It should. And that is, ladies, a reasonable doubt.” (T., Closing
Arg.,p. 8)

In response, during his closing argument: the prosecutor stated as follows:

“Now, as to the blood evidence in this case, Mr. Foreman said, well, ask yourself why there was no blood on his cloth-
ing. Dr. Panella was asked if this was an instant death and he said yes. Instant death means the heart stops pumping. I
asked him with that knowledge, would you expect to see a lot of blood. He said, there is blood on the victim, but the heart
stops pumping. You don’t have the splatter or spurting blood. Is there a lack of blood on the defendant? It’s not on his
clothing, but it is on his shoe.” (T., Closing Arg ., p. 28)

Petitioner asserts that the Commonwealth improperly misstated the testimony of Dr. Panella in claiming that Dr.
Panella testified that there would not be “the splatter or spurting of blood” in an instant death case. In fact, Dr. Panella
testified that “So there would be some blood, but you would detect there would not be a significant amount, as though there
was still pumping of the heart.” Although an examination of the record does not indicate that Dr. Panella specifically stated
that there would not be the splatter or spurting of blood, the argument of the prosecutor was consistent with Dr. Panella’s
testimony, that is, that in an instant death case the heart may stop beating within seconds and there would not be as
significant an amount of blood as when a victim sustains a wound where the heart continued beating for a prolonged period
of time. In addition, the prosecutor specifically acknowledged that the victim’s blood was not on Petitioner’s clothing. A
prosecutor does not engage in misconduct when his statements are based on the evidence or reasonable inferences there-
from or made with oratorical flair. Commonwealth v. Marshall, 534 Pa. 488, 633 A.2d 1100, 1110 (1993). Additionally, a
prosecutor must be permitted to respond to arguments made by the defense. Commonwealth v. Clayton, 532 A.2d 385, 396
(1987), cert. denied, 485 U.S. 929, 108 S.Ct. 1098, 99 L.Ed.2d 261 (1988). Commonwealth v. Carson, 913 A.2d 220, 237
(2006) In this case, the prosecutor referred to Dr. Panella’s testimony regarding the time that it may take the heart to stop
beating after the bullet struck the victim’s brain stem and, consequently, the amount of blood that might be found at the
scene. The prosecutor properly used this testimony to argue that due to the immediate injury to the brain stem that the
amount of the blood that would splatter or spurt from the victim could be affected. However, even assuming that the pros-
ecutor’s argument was an overstatement of Dr. Panella’s testimony, it was clearly an argument that was within the scope
of a permissible response to defense counsel’s arguments. In addition, there was no prejudice to Petitioner as the jury was
specifically instructed as follows::

“The law requires that I repeat that the arguments of counsel are not evidence and should not be considered as such.
However, in deciding the case, you should carefully consider the evidence in light of the various reasons and arguments
which each lawyer presented. It is the right and duty of each lawyer to discuss the evidence in a manner which is most
favorable to the side he or she represents. You may be guided by the lawyers’ arguments to the extent that they are
supported by the evidence and in so far as they aid you in applying your own reason and common sense. However, you
are not required to accept the arguments of either lawyer. It is for you and you alone to decide the case based on the
evidence as it was presented and in accordance with these instructions.” (T., p. 261)

Consequently, based on a review of the entire record, there is no basis to find that the prosecutor engaged in misconduct regard-
ing this issue or that Petitioner was in any manner prejudiced.

Petitioner next argues that the prosecution improperly argued that the victim was murdered in his sleep when there was no
evidence to support that argument. In his opening statement the prosecutor made the following statement:

“Sometime after his grandfather told him he had to get out of that house, the defendant made a horrible decision, and
irreversible decision, by an intentional decision, and that he is that he went down to his grandfather’s room, they shared
the first floor of a house, found his grandfather, who was sleeping in a chair in his bedroom, took his grandfather’s gun,
put it to his head and fired one bullet to the center of his forehead that killed him instantly.” (T., Opening Stat., p. 21)
(Emphasis added)
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Similarly, in his closing argument, the prosecutor made the following statement:

“Keith Caldwell went down to his grandfather’s room when he was sleeping. And I say sleeping because what does the
evidence show? There is no evidence either seen by Detective Meyers or in the autopsy by Dr. Panella to show any type
of struggle. No recent injury. No scratches. No bruises. His slippers are still on his feet. So when he puts the gun to his
grandfather’s head and pulls the trigger, that is all the time he needed. That is first-degree murder.” (T., Closing Arg. p.
20) (Emphasis added)

This argument was, however, consistent with the testimony of Detective Meyers who testified concerning his investigation and
identified photographs taken at the scene. Specifically Detective Meyers testified as follows:

Q. In terms of your examination of Mr. Caldwell in that position, when you come to a homicide scene, do you look for
any type of evidence in terms of whether or not a struggle had occurred, physical struggle?

A. Yes. That is obvious that is going to be one of the fundamental things we look for. I saw none. He was seated in the
chair. No signs of a struggle. No marks on Mr. Caldwell that we were able to observe. (T., p. 127)

As noted by the prosecutor, Dr. Panella also testified that during the autopsy he performed he found no evidence that the victim
had been involved in a struggle. Dr. Panella testified: “there was no evidence of any injuries to the hand as if there was a struggle
involved.” (T., p. 37) He also testified that he did not find any scratches on the victim’s body. (T., p. 38) In addition, Dr. Panella
testified that he believed that:

“…the gun had to be placed above Mr. Caldwell’s head and either the victim on the ground, or the shooter above the
victim and that the trajectory of the bullet was consistent with someone who may have been seated at the time that they
were shot.” (T., pp. 35-36)

As noted above, a prosecutor is entitled to make arguments consistent with the evidence and reasonable inferences therefrom and,
therefore, the argument that the victim was sleeping at the time that he was shot, based on the victim’s location in his chair and
the lack of evidence of any type of struggle, was a proper argument. In fact, arguing that the victim was sleeping might benefit
Petitioner in his assertion that it was an unknown assailant that entered the house and shot the victim. If a stranger had broken
into the house and approached the victim, the victim being asleep could be used to explain the lack of any signs of a struggle. On
the other hand, if the victim were awake, it would be more likely that someone known to the victim, such as Petitioner, could
approach the victim and shoot him at point blank range with no signs of a struggle occurring. Therefore, not only was the argu-
ment of the prosecutor appropriate, but Petitioner fails to demonstrate how the argument prejudiced him in any way.

Petitioner next asserts that the Court failed to remain impartial and in some manner commented on the credibility of a “non-
expert witness” which unfairly prejudiced Petitioner’s defense. However, Petitioner has not identified any statements or conduct
by the Court which demonstrated any alleged impartiality and, therefore, this issue is waived. In addition, a review of the record
indicates that there were no improper comments on the credibility of any of the witnesses nor were there any actions taken that
reflected any opinion of the Court on the credibility of any witnesses.

Petitioner next contends that the jury should have been presented with additional evidence in response to a question submitted
by the jury during it deliberations and that the prosecution falsified evidence. As previously noted above, the Commonwealth called
Detective Meyers who testified concerning his investigation and also identified various photographs taken at the scene. (T., p. 122).
Identifying a photograph marked as Exhibit No. 27, Detective Meyers testified as follows:

“This is an envelope where Nathaniel Caldwell was sitting. Three feet in front of him was a television on a nightstand.
And in front of that nightstand was a blue plastic cooler on top and a number of over-the counter medicines. And also a
number of envelopes or mail addressed to Mr. Caldwell. This is one of the those (sic) envelopes. We noticed on a number
of envelopes a light pink and light red substance, which we believed would have been blood and/or saliva expelled from
his mouth when he was shot.” (T.,p. 128).

Detective Meyers was also testified that field testing was done on the substance on the envelopes and that it was positive for the
presence of human blood. (T., p.129). During its deliberations, the jury submitted the following question:

“Where was the envelope, Exhibit 23, in relation to the victim’s body.2 Also, were items moved on the table/cooler to pick
up the envelope? Was there DNA testing on the envelope and if so, what were the conclusions, if not, why wouldn’t there
be further testing.” (T., p. 280).

After reviewing the question with counsel, the determination was made that the following written response would be given to
the jury:

“The Commonwealth and defense have both rested. The trial cannot be reopened. You must base your verdict on the
evidence that was admitted during the course of the trial.” (T., p. 280)

Petitioner contends that it was error to not give the jury evidence about the envelope which they requested. However, it is clear
that the response to the jury’s question was appropriate. After a jury retires the rereading of certain portions of the testimony lies
within the discretion of the court and care must be taken to not emphasize one witness’s testimony over another’s. Commonwealth
v. Jeter, 416 A.2d 1100, 1102 (1979) The jury did not ask for specific testimony to be reread and the question called for the devel-
opment of evidence or testimony beyond that which had been presented during the trial. Therefore, there is no merit to the claim
that additional evidence should have been presented to the jury as a result of the question submitted. In addition, to the extent that
Petitioner argues that the Commonwealth “falsified” evidence regarding the envelope, its location or any testing of the envelope,
this argument is meritless.

Petitioner next asserts that he is entitled to a full transcript of the trial in order to pursue his appeal. While he does not refer
specifically to the portion of the transcript that he is lacking, it is assumed that Petitioner is referring to those portions of the
proceedings that were not transcribed and which were discussed in great detail in the January 18, 2011 1925(b) opinion at pages
12 to 22. That discussion, which will not be repeated at length herein, appropriately concluded that the failure to transcribe any
portion of the proceedings did not prejudice Petitioner in pursuing his appeal. In addition Petitioner does not specify any claim or
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issues he is or was precluded from pursing on appeal or in his PCRA petitioner and, therefore, there is no merit to this claim.
Petitioner’s next two issues are that it was improper to present evidence concerning the firearm that was used in the killing and

to find him guilty of first degree murder in killing his grandfather by shooting him without charging Petitioner with possession of
a firearm. The law is clear that as long as the prosecutor has probable cause to believe that an accused has committed an offense
defined by statute, the decision whether or not to prosecute and what charge to file or bring generally rests entirely in his discre-
tion. Commonwealth v. Slick, 639 A.2d 482, 487 (1994) Therefore, there was no requirement that Petitioner be charged with
possession of the gun used in the killing in order to charge Petitioner with homicide or to offer the gun as evidence at trial.

Petitioner next argues that trial counsel was ineffective in failing to have a strategy for resting without a defense and in improp-
erly arguing the evidence to the jury or using falsified facts in his argument to the jury. A review of the entire transcript indicates
that trial counsel pursued an appropriate defense consistent with Petitioner’s assertion of innocence. Counsel sought to establish
that the Commonwealth had failed to establish that it was Petitioner who shot the victim. Trial counsel vigorously argued that the
Commonwealth’s evidence of motive was inconsistent and contradicted by the evidence of the Petitioner’s phone calls to the police
which, he argued, demonstrated that Petitioner was not out of control, enraged or angry. Counsel argued that the phone calls
demonstrated that Petitioner was calm and polite when he called the police to inquire about being thrown out of his grandfather’s
home and that if he was concerned about not being able to live with his grandfather, it would be inconsistent to then murder his
grandfather. (T., p. 4) Trial counsel argued that the DNA evidence was inconclusive due to the anomalies identified by Mr. Askew
during his testimony and based on the fact that Mr. Askew admitted that no determination could be made as to when the blood was
deposited on Petitioner’s boot. (T., pp. 6-7) Trial counsel argued the lack of blood on Petitioner’s clothing in light of the
Commonwealth’s evidence that the victim died from a tight contact gunshot wound. (T., pp. 8-9) Trial counsel argued that Petitioner
was cooperative with the police in offering his clothing and DNA samples for analysis. (T., p. 9) Trial counsel argued the investi-
gating detective’s did not tape record Petitioner’s alleged inconsistent statements when they had the opportunity to so. (T., pp.
9-10) Trial counsel argued that Petitioner steadfastly maintained his innocence throughout repeated questioning by the police.
Trial counsel argued that the police failed to contact certain witnesses during their investigation. (T., pp. 10-11) Trial counsel also
argued extensively that an examination of the testimony of Ernie Daniels demonstrated that it was inconsistent, incredible and
should be rejected by the jury. (T., pp. 11-17) Based on a review of the entire record, there is no evidence that trial counsel was
ineffective in failing to pursue an appropriate defense strategy or in failing to properly present and argue that defense to the jury.
The record also demonstrates that an appropriate colloquy was conducted regarding Petitioner’s decision not to testify in his own
defense and not present character witnesses. (T., pp. 254-256)

Petitioner next asserts that counsel was ineffective for failing to ask for a Frye hearing. However, a Frye analysis is not
triggered every time science enters the courtroom. It only applies when an expert seeks to introduce novel scientific evidence.
Commonwealth. v. Dengler, 843 A.2d 1241, 1243 (Pa. Super. 2004) aff’d, 890 A.2d 372 (2005) A review of the entire record, including
the testimony of Mr. Askew concerning his DNA analysis as discussed above, indicates there was absolutely no basis for counsel
to request a Frye hearing regarding any of the expert testimony offered by the Commonwealth and, therefore, counsel was not inef-
fective for failing to do so.

Petitioner next argues that trial counsel was ineffective for failing to raise issues concerning Ernie Daniels’ criminal history,
crack cocaine usage, intoxication on the day of the murder, his receipt of monetary compensation and his motives for wanting “the
cops off his back.” As previously noted above, trial counsel vigorously attacked the credibility of Ernie Daniels based on appropriate
evidence raised during the course of the trial. Petitioner offers nothing but vague and general allegations about Mr. Daniels and
there is no evidence that trial counsel was ineffective in failing to pursue appropriate attacks on the credibility and testimony of
Mr. Daniels. Further, given the other evidence concerning Petitioner’s guilt, Petitioner has not offered any evidence that any addi-
tional evidence concerning Mr. Daniels would have had any effect on the outcome of the trial.

Finally, Petitioner’s general allegations that trial counsel was ineffective for failing to object to court errors and prosecutorial
misconduct and in failing to preserve meritorious issues for appeal are without merit. Consequently, Petitioner’s PCRA petition
was appropriately dismissed without a hearing.

BY THE COURT:
/s/Todd, J.

1 The 911 call was played for the jury during the trial; however, the playing of the call was not transcribed by the court reporter
at that time. However, at a hearing on November 2, 2009 regarding gaps in the trial transcript the recording was played and the
content of the recording transcribed. (See November 2, 2009 transcript, page 13-15) 
2 The photograph depicting the envelope with blood on it was in fact Exhibit No. 27, not Exhibit 23 as stated in the trial transcript.

Commonwealth of Pennsylvania v.
Roy Blackwell

Criminal Appeal—Possession/PWID—Weight of the Evidence—Sufficiency—Drugs for Personal Use

No. CC 20110001400. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 10, 2014.

OPINION
This is an appeal by Defendant, Roy Blackwell, after he was found guilty after a non-jury trial on August 9, 2012 of one count

of possession of a controlled substance in violation of 35 Pa.C.S.A. §780-113-A30; one count of possession in violation of 35 P.S.
§780-113-A16; and, one count of conspiracy in violation of 18 Pa.C.S.A. 903 (c). Defendant was sentenced to a mandatory mini-
mum sentence of five to ten years for possession with intent to deliver with no further penalty at the other counts. On March 19,
2013, pursuant to a PCRA petition filed by Defendant, an order was entered reinstating his post sentence motion and direct
appellate rights. Defendant filed post sentence motions which were denied by an order entered on May 14, 2013. On May 16, 2013
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Defendant filed a Notice of Appeal and Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b)
which set forth the following:

“(1) Whether Defendant’s conviction at count 2 (PWID) is against the weight of the evidence with respect to possession
– actual or constructive – of the bag containing a pair of pants which contained a ball of heroin in a pocket thereof and
where the weight/amount of the heroin found on Defendant’s person was more consistent with personal use than for
re-distribution?

(2) Whether Defendant’s conviction at count 2 (PWID) is unsupported by sufficient evidence with respect to possession
– actual or constructive – of the bag containing a pair of pants which contained a ball of heroin in a pocket thereof and
where the weight/amount of the heroin found on Defendant’s person was more consistent with personal use than for
re-distribution?”

On May 17, 2013 Defendant filed a Petition to Withdraw Counsel alleging that counsel did not assert issues on appeal that
Defendant requested. On May 28, 2013 Defendant filed a Supplement to Concise Statement of Matters Complained of on Appeal
setting forth the following additional claim:

“(3) Whether Attorney Jones was ineffective – in violation of Article I, Section 9 of the Pennsylvania Constitution and/or
the Sixth and Fourteenth Amendments to the United States Constitution – for failing to file a motion to suppress the
contraband obtained from the vehicle in which Defendant was a passenger on November 15, 2010 when the stop of said
vehicle was made without a warrant, reasonable suspicion or probable cause of a vehicle code violation or other violation
of law, and/or exigent circumstances and where said search of the vehicle was not supported by consent to any occupant
of the vehicle or otherwise authorized by law – said stop/seizure and search being in violation of Article I, Section 8 of the
Pennsylvania Constitution and/or the Fourth and Fourteenth Amendments to the United States Constitution?”

On May 29, 2013, considering the Supplemental Concise Statement of Matters Complained of on Appeal, Defendant’s Motion to
Withdraw Counsel was denied.

BACKGROUND
At trial the Commonwealth called Trooper Jeffrey Brautigam who testified that on November 15, 2010 he was involved in a

narcotics investigation which involved surveillance in the parking lot of a shopping center in Harmarville, Pennsylvania. During
the investigation he seized heroin which was packaged in a distinctive manner, that is, in half gram and one gram “balls.” (T, pp.
8-9) As a result of information obtained in the investigation, Trooper Brautigam began surveillance in the area looking for a Honda
Pilot with a black male and white female in the vehicle. (T, p. 10) Shortly thereafter, Trooper Brautigam located the vehicle approx-
imately three blocks away in the parking lot of a motel. (T., p. 11) Trooper Brautigam continued his surveillance at which time he
saw a black male, later identified as Defendant, and white female exit the motel room and walk towards the Honda Pilot. (T., pp.
11-12) Defendant was carrying a black duffle bag and a black computer bag which he placed into the vehicle and then entered the
passenger’s side of the vehicle which the female began driving. (T., p. 12) Trooper Brautigam then ran the license plate and deter-
mined the vehicle was registered in Murrysville, Pennsylvania. (T., p. 12) As the female drove from the scene she failed to prop-
erly use turn signals at two turns before entering the Pennsylvania turnpike and, therefore, a traffic stop was initiated at a plaza
on the Pennsylvania turnpike. (T., pp. 14-15) During the traffic stop, Trooper Brautigam approached the female and obtained
consent to search her vehicle. (T., p. 16) At that time she voluntarily relinquished a “ball” of heroin she had in her possession.
(T., p. 16) Defendant was asked to exit the vehicle and upon being asked if he had narcotics he told Trooper Brautigam that he had
“some stuff in his pocket.” (T, p. 17) At that time Defendant was patted down and Trooper Brautigam felt six individually wrapped
balls of heroin which were seized. Defendant was then placed under arrest. (T., p. 18)

During the search of the vehicle Trooper Brautigam also searched the duffle bag, which had a tag on it with Defendant’s name.
(T., pp. 18-19) The duffle bag contained men’s clothing, including a pair of jeans that contained a large ball of heroin. (T., p. 20)1

Defendant denied that he owned the jeans or that the heroin was his. $1,412.00 in cash and indicia related to Defendant was found
in the computer case. (T., p. 36) Defendant then informed Trooper Brautigam that he lived at 1660 Relative Drive, Verona, Pa. and
gave consent to search his residence. (T., p. 22) Upon searching the residence unused glassine baggies and an agent for cutting
drugs was found, however, there were no other drugs or use paraphernalia found. (T., pp.23-24) On cross-examination Trooper
Brautigam testified that the only items that were confiscated were the jeans and the laptop computer and that later Defendant
requested that they be returned to him and signed for their return. (T., p. 31)

The Commonwealth also called as an expert witness Detective Neal Marabello of the City of Pittsburgh Police Narcotics Unit.
(T., p. 40) Detective Marabello testified that it was his opinion that possession of 71.6 grams of heroin, which had value of approx-
imately $36,000.00, possession of $1,412.00 in cash and the presence of unused glassine and a cutting agent in a home was all
consistent with possession with intent to deliver. (T., pp. 40-42) Based on the entire record, Defendant was found guilty of posses-
sion and possession with intent to deliver the heroin.

DISCUSSION
In his Concise statement Defendant contends that his conviction for possession with intent to deliver the heroin found in the

jeans in the duffle bag was against the weight of the evidence and that there was insufficient evidence to support the conviction as
Defendant was neither in actual or constructive possession of the heroin. In addition, Defendant contends that the amount of heroin
found was consistent with personal use and not possession with intent to deliver.

A claim that a verdict is against the weight of the evidence can only be sustained in the extraordinary circumstances where the
verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imperative. A new trial
should not be granted based on a claim that the verdict is against the weight of the evidence merely because there are conflicts in
the testimony. Commonwealth v. Blakeney, 946 Pa. 645, 653 (2008). When reviewing a sufficiency of the evidence claim, the
evidence must be viewed in the light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient
evidence to enable a fact-finder to find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair,
603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder to believe none, some or all of the evidence presented.
Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably
could have determined from the evidence presented that all of the necessary elements of the crime were established, then that
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evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v.
Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)

In addressing the issue of the sufficiency of the evidence in a case involving possession with intent to deliver, the Superior Court
in Commonwealth v. Lee, 956 A.2d 1024 (Pa. Super. 2008) stated:

“When reviewing a challenge to the sufficiency of the evidence with regards to a PWID conviction, we are mindful
that[t]he Commonwealth must prove both the possession of the controlled substance and the intent to deliver the
controlled substance. It is well settled that all the facts and circumstances surrounding possession are relevant in making
a determination of whether contraband was possessed with intent to deliver. In Pennsylvania, the intent to deliver may
be inferred from possession of a large quantity of controlled substance. It follows that possession of a small amount of a
controlled substance supports the conclusion that there is an absence of intent to deliver. Notably, “if, when considering
only the quantity of a controlled substance, it is not clear whether the substance is being used for personal consumption
or distribution, it then becomes necessary to analyze other factors.” Commonwealth v. Brown, 904 A.2d 925, 931–932
(Pa.Super.2006) (citations omitted), appeal denied, 591 Pa. 710, 919 A.2d 954 (2007).” Commonwealth v. Lee, 956 A.2d
1024, 1028 (Pa. Super. 2008)

In addition, in order to prove possession with intent to deliver the heroin found in the jeans in the duffel bag, the Commonwealth
is required to prove that Defendant was in constructive possession of the heroin as it was not in his actual possession at the time
of his arrest. In determining whether or not constructive possession has been established, the following may be considered:

“Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.
Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely than
not. We have defined constructive possession as conscious dominion. We subsequently defined conscious dominion as the
power to control the contraband and the intent to exercise that control. To aid application, we have held that constructive
possession may be established by the totality of the circumstances. Commonwealth v. Brown, 48 A.3d 426, 430
(Pa.Super.2012), appeal denied, 63 A.3d 1243 (2013) (internal quotation marks and citation omitted). Additionally, it is
possible for two people to have joint constructive possession of an item of contraband. Commonwealth v. Sanes, 955 A.2d
369, 373 (Pa.Super.2008), appeal denied, 601 Pa. 696, 972 A.2d 521 (2009).” Commonwealth v. Hopkins, 67 A.3d 817, 820-21
(Pa. Super. 2013) appeal denied, 78 A.3d 1090 (Pa. 2013)

The evidence in the instant case clearly establishes both that Defendant was in constructive possession of the heroin found in the
jeans in the duffle bag and that it was possessed with the intent to deliver. The testimony of Trooper Brautigam established that
Defendant was seen exiting the motel while carrying the duffle bag and computer bag and placing them in the rear of the vehicle.
The duffle bag had a tag on it with Defendant’s name and there were only men’s clothes in the bag. The computer bag containing
the $1,412.00 in cash had documents in it with Defendant’s name. In addition, Trooper Brautigam testified that after Defendant’s
arrest, Defendant contacted him to retrieve the jeans and the computer that had been confiscated and signed for them in order to
take possession of them. Considering the totality of the evidence it is clear that the Commonwealth met its burden of establishing
Defendant’s constructive possession of the heroin found in the jeans in the duffle bag and, therefore, there was sufficient evidence
to sustain the Commonwealth’s burden of proof and the verdict was not against the weight of the evidence.

The evidence also support the finding that the amount of the heroin found in Defendant’s possession was consistent with
possession with intent to deliver. Expert testimony is admissible in drug cases to aid in determining whether the facts surround-
ing the possession of controlled substances are consistent with intent to deliver. Commonwealth v. Ratsamy, 934 A.2d 1233, 1235
(2007) Detective Marabello testified that the heroin found in Defendant’s duffle bag, packaged as a single ball, had a value of
$36,000.00. In addition, the large amount of cash found in Defendant’s computer bag, as well as the unused glassine bags and
cutting agents found in Defendant’s home support a finding of possession with intent to deliver. Finally, the absence of use para-
phernalia found on Defendant or in his home, as well as the lack of physical evidence indicating that Defendant was a regular user
of heroin, further contribute to the conclusion that the heroin was possessed with the intent to deliver.

Defendant raised in his Supplement to Concise Statement of Matters Complained of on Appeal the claim that trial counsel was
ineffective in failing to file a motion to suppress the contraband that was obtained from the vehicle in which Defendant was a
passenger when it was stopped on November 15, 2012. Defendant alleges that the stop of the vehicle was made without a warrant,
reasonable suspicion or probable cause and that the search of the vehicle was not supported by consent or otherwise authorized
by law. However, Defendant’s claims of ineffective assistance of counsel should be addressed on collateral review pursuant to
Commonwealth v. Grant, 813 A.2d 726 (2002), clarified 821 A.2d 1236 (2003). Therefore, Defendant’s claims regarding ineffective
assistance of counsel not addressed at this time.

BY THE COURT:
/s/Todd, J.

1 It was stipulated that the six balls of heroin found in Defendant’s pocket collectively contained 2.5 grams of heroin and the
single ball found in the jeans in the duffle bag consisted of 71.6 grams of heroin. (T., p. 37)

Commonwealth of Pennsylvania v.
Reginald Worthy

Criminal Appeal—PCRA—Untimely—Defendant Claims Incompetency Caused Him to File Petition 20 Years Too Late

No. CC 198709966. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 9, 2014.

OPINION
This is an appeal by Petitioner, Reginald Worthy, from an order entered on March 6, 2013 dismissing his PCRA Petition with-

out a hearing. On April 2, 2013 Petitioner filed a Notice of Appeal and it was docketed with the Department of Court Records of
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Allegheny County on April 8, 2013. On April 16, 2013 Petitioner filed an Amended Proof of Service. On May 16, 2013 an order was
entered directing Petitioner to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b). On
June 5, 2013 Petitioner filed his Concise Statement which set forth the following:

“1. PCRA counsel rendered ineffective assistance of counsel when failing to raise trial counsel’s ineffectiveness, for failure
to preserve defendant’s rights to a direct appeal, which deprived Appellant the right to preserve these issues:

The defendant’s mental health history supported a verdict of legal insanity due to evidence that the defendant suffered
serious and critical brain damage and other injuries from a shotgun wound to the brain.

This rendered the defendant morally incapacitated to determine right from wrong, and the ability to formulate the intent
with malice aforethought to kill with the intent to take the life of another human being.

WHEREFORE, the verdict was not in weight of the evidence of a diminished capacity defense.

2. PCRA counsel rendered ineffective assistance of counsel when failing to raise trial counsel’s ineffectiveness for failing
to present evidence of defendant’s mental health history, which substantiated a defense of diminished capacity, and a
verdict of legal insanity.

3. PCRA counsel rendered ineffective assistance of counsel when failing to raise trial counsel’s ineffectiveness for failure
to preserve direct appellant rights on the issues that the verdict of guilty but mentally insane was not in support of the
evidence, substantiating defendant was legally insane, and for failing to preserve the issue that the sentence of life impris-
onment was not in weight of the evidence and unlawful under the Pennsylvania Mental Retardation Act.

4. PCRA counsel rendered ineffective assistance of counsel when committing fraud upon the court by the misapplica-
tion and misinterpretation holdings that petitioner Worthy’s PCRA petition was untimely, citing a “no merit” provision
holding in Finley, where the legal analysis for untimeliness in petitioner’s case should have been held or decided under
Commonwealth v. Haag, ld, and Commonwealth v. Cruz, ld., plus under a stern attorney advocacy investigation into peti-
tioner’s mental health history involving petitioner’s civilian life and over 20 years of incarceration. Also, pursuant to the
time bar exceptions of 42 Pa.C.S. 9545(b)(1)(i)(ii)(iii), the fraud committed under Finley caused the PCRA Court to
dismiss PCRA petition without a hearing, and triggered unwarranted appellate procedures.

5. The PCRA Court abused its discretion when failing to order PCRA counsel to amend pro-se PCRA petition, raising
trial counsel’s ineffectiveness, as required under PCRA law and Pennsylvania Rules of Appellate Procedure.

WHEREFORE, the lower Court’s order dismissing PCRA petition without a hearing should be vacated, and new counsel appointed.”

BACKGROUND
This matter arises as a result of a pro se PCRA Petition filed by Petitioner on August 9, 2012 related to his conviction for first

degree murder in 1988. Petitioner entered a general plea of guilty to one count of homicide and robbery arising out of the killing
of a convenience store clerk during a robbery on August 27, 1987. The trial judge, in his opinion and order of May 22, 1989
dismissing Petitioner’s Post Verdict Motions, summarized the trial evidence concerning the robbery as follows:

“At approximately 11:55 p.m. on August 27, 1987, a convenience store was robbed. An unarmed security guard, while attempt-
ing to flee to the back of the store, was fatally shot in the back from a distance of one to one-and-one half inches. Defendant
was subsequently arrested and charged with the death of Curtis Jackson. Prior to the robbery, defendant made statements to
his co-defendants that if any would stop “us, he was going to shoot.” (T.T. 104). In the car, when questioned as to why he shot
the victim, he stated that he had to do it because the victim tried to run. (T.T. 143-144)” (Opinion, 5/22/89, p. 1)

After Petitioner entered a general plea to homicide on February 24, 1988, a non-jury degree of guilt trial was held and on
February 26, 1988 Petitioner was found guilty of first degree murder. On March 8, 1989 Petitioner was sentenced to life without
parole for first degree murder and ten years for robbery. On March 15 and March 28, 1989, respectively, Post Trial and Amended
Post-Trial motions were filed alleging that the verdict of murder in the first degree was unsupported by the evidence as there was
insufficient evidence to support a finding of pre-meditation. The post trial motions were denied in the opinion and order of May
22, 1989 wherein the trial court stated:

“Here, the evidence that the defendant obtained a gun prior to this robbery, made statements that he would “take care
of” anyone who might attempt to stop him and his confederates in the planned robbery and who, in the commission of a
robbery, fatally shot the victim in the back from a distance of one to one-and-one half inches, apparently because he judge
the victim tried to run away, amply supports the finding beyond a reasonable doubt that the killing was ‘premeditated’.”
(Opinion, 5/22/89, p. 2)

No direct appeal was taken.
The record further reflects that on April 4, 1989 Petitioner filed an “Application for Order Mandating Clerk of Courts, and/or

Court Stenographer, to Furnish Court Records and Transcribed Notes of Testimony, In Forma Pauperis.” In his application,
Petitioner specifically alleges that:

“these records are both necessary and pertinent to perfecting an adequate Post Conviction Relief Act Petition seeking
relief from the judgment in the instant case.” (Paragraph 4) (Emphasis added)

On April 14, 1989, Petitioner’s application for the court records was denied by Judge Ridge because the Court found that the
“requested records have already been furnished at public expense to counsel for defendant/petitioner.”

The record also reflects that almost ten years later, on October 22, 1998, Petitioner sent a letter to Judge Ridge that stated in
relevant part:

“I have filed a Petition for Notes of Trial Testimony and Sentencing Note, in order to effectuate a collateral appeal. I have
also wrote to the clerk of courts concerning this matter, and requesting a status update. To date I have received nothing.
The Clerk has informed me that my Petition, and correspondence has been forwarded to you for disposition. I am at this
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time, asking that you please rule upon my requests so that I may begin the collateral proceedings. Please let me know at
the earliest time possible.” (Corresp. Of October 22, 1998)

On November 24, 1998 Judge Ridge entered an order directing the requested records be provided to Petitioner. The record does
not reflect, nor does Petitioner allege, that PCRA Petitions were, in fact, filed in either 1989 or 1998.

In the instant Petition filed on August 9, 2012, Petitioner has alleged that he has suffered from incompetency since the time of
his trial until some unspecified date. Petitioner further alleges:

“However, after 20 years of suffering numerous mental disorders, and medical treatment for the recorded mental disor-
ders, as recorded by the Mental Health Department at S.C.I. Cresson, Pa. Petitioner gained enough competency to address
Attorney Thomassey, about his appeal; and on September 23, 2010, Attorney Thomassey finally responded, stating that he
erred in not filing an appeal on Petitioner’s behalf, and also regrets not filing an appeal.” (PCRA Petition, pp. 6-7)1

(Emphasis added)

Petitioner also asserts that he was incompetent to stand trial at the time of the proceedings and requests a retrospective mental
health evaluation; that he was suffering from diminished capacity at the time of trial due to his history of brain damage and various
mental health disorders; and, that trial counsel was ineffective in failing to investigate Petitioner’s mental health history in order
to assert his incompetency; was ineffective in failing to presented a diminished capacity defense; and, was ineffective in failing to
file a direct appeal.2 On September 20, 2012 an order was entered appointing counsel. On November 5, 2012 counsel filed a Motion
for Leave to Withdraw Under Turner and Finley. PCRA counsel asserted that the petition was untimely and not subject to any of
exceptions under the PCRA. On February 12, 2013, upon review of the entire record, an order was entered notifying Petitioner of
the intent to dismiss the PCRA petition without a hearing on the basis that the petition was untimely and failed to meet any excep-
tions under 42 Pa.C.S.A. § 9543. On March 6, 2013 an order was entered dismissing Petitioner’s PCRA petition and this appeal
followed. On March 12, 2013 Petitioner filed Objections to Notice of Intent to Dismiss.

DISCUSSION
It is well recognized that the time limitations established in the PCRA are jurisdictional in nature. In Commonwealth v.

Robinson, 837 A.2d 1157 (2003) the Court stated:

“This Court has repeatedly stated that the PCRA timeliness requirements are jurisdictional in nature and, accordingly, a
PCRA court cannot hear untimely PCRA petitions.” Rienzi, 827 A.2d at 371. See also Hall, 771 A.2d at 1234
(“Pennsylvania courts lack jurisdiction to entertain untimely PCRA petitions”). In addition, we have noted that “[t]he
PCRA confers no authority upon this Court to fashion ad hoc equitable exceptions to the PCRA time-bar in addition to
those exceptions expressly delineated in the Act.” Eller, 807 A.2d at 845. See also Fahy, 737 A.2d at 222 (“a court has no
authority to extend filing periods except as the statute permits”). We have also recognized that the PCRA’s time restric-
tion is constitutionally valid. Commonwealth v. Peterkin, 554 Pa. 547, 722 A.2d 638, 642-43 (1998).” Commonwealth v.
Robinson, 837 A.2d 1157, 1161 (2003)

The time requirements for filing a PCRA Petition are set forth in 42 Pa.C.S.A. §9545 which provides as follows:

(a) Original jurisdiction.—Original jurisdiction over a proceeding under this subchapter shall be in the court of common
pleas. No court shall have authority to entertain a request for any form of relief in anticipation of the filing of a petition
under this subchapter.
(b) Time for filing petition.—(1) Any petition under this subchapter, including a second or subsequent petition, shall be
filed within one year of the date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;
(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or
(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the Supreme
Court of Pennsylvania after the time period provided in this section and has been held by that court to apply retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or
retained. 42 Pa.C.S.A. § 9545

In this case, Petitioner had until June 21, 1990, to file a timely PCRA petition, which was one year after the expiration of the 30
day period to file a direct appeal from the denial of his post trial motions on May 22, 1989. The instant Petition filed on August 9,
2012 is clearly untimely. While Petitioner does not allege that any of the exceptions as set forth §9545 (b)(1)(i)-(iii) to the one year
time limitation apply, Petitioner does assert that he is entitled to file his petition because he was incompetent at the time of trial
and “only recently” regained his competence. Petitioner relies on Commonwealth v. Cruz, 852 A.2d 287 (2003) in which the
Supreme Court stated:

In this appeal under the Post Conviction Relief Act (“PCRA”), 42 Pa.C.S. § 9541 et seq., the issue is whether a peti-
tioner’s alleged mental incompetence during which the statutory period for filing a PCRA petition expired may trig-
ger the “after-discovered evidence” exception to the PCRA time-bar. See 42 Pa.C.S. § 9545(b)(1)(ii). We hold that
mental incompetence at the relevant times, if proven, may satisfy the requirements of Section 9545(b)(1)(ii), in which
case, the claims defaulted by operation of that incompetence may be entertained. Commonwealth v. Cruz, 852 A.2d
287, 288 (2004)
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The Court noted that Cruz entered a negotiated, counseled plea of nolo contendere and at the plea hearing trial counsel acknowl-
edged that Cruz had suffered a self inflicted gunshot wound that had “lobotomized” Cruz and left him “not able to express emo-
tions and really discuss the facts of this case in any sort of sensible way.” Cruz, at 329. The Court also noted that despite counsel’s
representation that Cruz was unable to discuss the facts of the case, counsel did not claim that Cruz was incompetent nor did the
trial court inquire into Cruz’s competency sua sponte. No direct appeal was filed and over six years later Cruz filed a pro se PCRA
petition and raised the issue of his incompetency to argue that his petition was not barred by the one year time limitation under
the PCRA. The PCRA court dismissed the Petition on the basis that it was untimely, and, therefore, the court lacked jurisdiction to
review the claims raised therein. The Superior Court affirmed, however, the Supreme Court, in remanding the case for further
proceedings, stated:

“The essence of appellant’s claim is that his alleged mental incapacity rendered the facts upon which his substantive
PCRA claims would be based unknowable to him until the point at which he became competent, and thus qualifies him
for review under the PCRA’s after-discovered evidence exception to the PCRA time-bar. Appellant also claims that he
should be permitted to attempt to prove that he filed his pro se PCRA petition within sixty (60) days of the point where
he became competent. Although the lower courts are correct that there is no express exception for mental incapacity
found in Section 9545(b)(1), we are satisfied that, in some circumstances, claims that were defaulted due to the PCRA
petitioner’s mental incompetence may qualify under the statutory after-discovered evidence exception. Commonwealth
v. Cruz, 852 A.2d 287, 292-93 (2004)

Petitioner’s reliance on Cruz in alleging incompetency to excuse his untimely PCRA is misplaced. In Cruz, it was acknowledged
that Cruz suffered from a severe brain injury and the inability to participate in his defense. In fact, the stated reason for entering
into the negotiated plea was the fact that had been lobotomized by his injury and could not “really discuss the facts of this case in
any sort of sensible way.” In the instant case, Petitioner acknowledged in the Guilty Plea Explanation of Defendant’s Rights form
that he did not suffer from “any physical or mental illness that would effect [his] ability to understand these rights or affect the
voluntary nature of [his] plea?” (Guilty Plea Explanation of Defendant’s Rights, Question No. 39) Furthermore, consistent with the
fact that he fully understood his rights, including his right to seek post conviction relief, Petitioner filed a pro se request with the
trial court for a transcript of the trial testimony on April 4, 1989 in which Petitioner specifically stated that the request was for
“perfecting an adequate Post Conviction Relief Act Petition seeking relief from the judgment in the instant case.” Likewise, in
1998, Petitioner again filed a request for the notes of the trial testimony and specifically stated the request was “in order to effec-
tuate a collateral appeal.” Petitioner urged the trial court to rule on his request “so that I may begin the collateral proceedings.”
Consequently, the record contradicts any assertion that Petitioner suffered from a period of incompetency since his trial which
rendered the facts upon which his substantive PCRA claims would be based unknowable to him. Petitioner repeatedly asserted that
he intended to file a PCRA petition, clearly cognizant of his right to do so, and yet failed to file a timely petition.

Finally, even assuming that Petitioner was suffering from some degree of incompetency in 1989 and 1998, despite stating his
intention to file PCRA petitions, his allegations in the instant petition and his letter to Attorney Thomassey sometime before June
23, 2010, as referred to above, establish a date prior thereto when he regained his competency. As required by Cruz, Petitioner was
required to file a PCRA petition within 60 days of the time when he became competent. Petitioner has acknowledged that he
“gained enough competency to address Attorney Thomassey, about his appeal” sometime before June 23, 2010 but fails to state any
specific date. Even assuming that the date was June 22, 2010, which is unlikely given that their communication was by mail,
Petitioner would have had to have filed his PCRA Petition on or before August 22, 2010. The earliest date that any filing is recorded
after June 22, 2010 is November 19, 2010, which is the Motion for Transcripts, which does not constitute a PCRA Petition, and
would be untimely in any event. Further, assuming that Petitioner attempted to file a PCRA petition, which was not recorded, as
referred to in his letter of March 1, 2011 to the Department of Court Records, any such Petition would likewise have been untimely.
Petitioner states in his letter that it was filed “approximately four months ago” which would have placed the filing of this alleged
PCRA petition on approximately November 1, 2010, prior to his third request for the trial transcripts, which was recorded in the
docket on November 19, 2010. Therefore, considering the entire record in this matter, Petitioner’s PCRA petition was untimely and
was appropriately dismissed without a hearing.

BY THE COURT:
/s/Todd, J.

1 The letter of September 23, 2010 from Attorney Thomassey states the following:

“I am in receipt of your recent letter concerning your case which I apparently tried some 20 years ago. The criminal
complaint numbers are from 1987 and, as you said, I assume we had a trial in 1989 but, quite frankly, I cannot recall the
specifics of your case. Normally, after conviction in a case such as yours, the Judge appoints another lawyer to do the
appeal. I do not know if that occurred in your case or not. If I did not file an appeal on your behalf, and you say that you
asked me to, I would say I made a mistake, apparently. I suggest that you file a Post Conviction Hearing Act motion and
the Judge will set it for a hearing and I will say what my recollection of the whole is.” (PCRA Petition, Exhibit “A”

2 The docket sheet maintained by the Clerk of Courts reflects that a “Motion for PCRA” was filed on March 4, 2011, but the record does
not contain the original or a copy of the PCRA Motion. The record does contain a copy of a document entitled, “Application For
Mandating Clerk Of Courts, and/or Court Stenographer, To Furnish Court Records and Transcribed Notes of Testimony, In Forma
Pauperis.” dated by Petitioner on November 10, 2010 and recorded in the docket on November 19, 2010. In addition, the file includes a
copy of a letter dated March 1, 2011 from Petitioner to the Department of Court records in which Petitioner states, in part, as follows:

“I am once again writing you this letter because I recently wrote to your office about a P.C.R.A. that I filed in your office
approximately four months ago. I recently wrote you a letter requesting the status of that case, and for your office to send
me a new docket number. What you did send me was my old docket sheets from 1987. What I was requesting was the
status of the P.C.R.A. that I filed in 2010. According to the docket sheet that your office sent to me, my P.C.R.A. have (sic)
not been documented in your office. The last activities (sic) that was on file was a post trial activities in 1998, then there
was a Motion for Transcript in 2010, which according to your records was the last activity on this case. My question to
you is where is the P.C.R.A. that I filed in 2010?”
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Commonwealth of Pennsylvania v.
Peter A. Grujich

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Sentencing (Discretionary Aspects)—
Probation Violation—Failing to Advise Defendant to Seek Jury Trial

No. CC 201016127. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 13, 2014.

OPINION
This is an appeal by Petitioner, Peter A. Grujich, from an order of August 6, 2013 dismissing his PCRA Petition after a hear-

ing held on August 5, 2013. Petitioner was found guilty of ten counts of Acquisition by Misrepresentation of a Controlled
Substance in violation of 35 Pa.C.S.A. § 113(a)(12); ten counts of Distribution by Practitioner in Bad Faith in violation of 35 Pa.
C.S.A. § 114(a)(14); and, one count of Theft by Deception-False Impression in violation of 18 Pa. C.S.A. § 3924(a)(1) following a
non-jury trial on September 14, 2011. Petitioner’s conviction was affirmed by an Opinion and Order of the Superior Court of
January 15, 2013 at No. 97 WDA 2012. On March 25, 2013 Petitioner filed a Pro Se PCRA Petition and on March 27, 2013 an order
was entered appointing counsel. On June 6, 2013 an Amended PCRA Petition was filed. On July 3, 2013 the Commonwealth’s
Answer to the Amended PCRA Petition was filed and on July 16, 2013 an order was entered scheduling an evidentiary hearing
for August 5, 2013. At the conclusion of the PCRA hearing, the matter was taken under advisement. In addition, on August 5, 2013,
a probation violation hearing was held arising from Petitioner’s guilty pleas for offenses in Butler County, Pa. on February 5, 2013
at Case No. 859-2012 consisting of Accident Involving Injury while Not Properly Licensed in violation of 75 Pa.C.S.A. §3742.1(a);
Habitual Offender in violation of 75 Pa.C.S.A. §6503.1; and, Driving While Under Suspension in violation of 75 Pa.C.S.A.
§1543(b)(1). At the conclusion of the probation violation hearing, Petitioner was sentenced to 11 ½ to 23 months incarceration and
a consecutive period of three years probation. On August 6, 2013 an order was entered denying Petitioner’s PCRA Petition. On
August 9, 2013 Petitioner filed a Notice of Appeal and Concise Statement of Matters Complained of on Appeal. Petitioner’s
Concise Statement provided as follows:

“Whether Attorney Knorr was ineffective, in violation of Article I, Section 9 of the Pennsylvania Constitution and the
Sixth and Fourteenth Amendments to the United States Constitution - - for failing to advise defendant, prior to trial, that
Judge Todd is very tough towards defendants in his fact – finding and non-jury trials and defendant should not proceed
by a non-jury trial in front of Judge Todd where, had defendant been aware of that at that time, defendant would not have
waived his right to a jury trial but, instead, would have proceeded to jury trial?”

On August 15, 2013 Petitioner filed a Motion for Reconsideration of the August 5, 2013 Sentence which was denied by an order of
August 21, 2013. On August 23, 2013 Petitioner filed a Notice of Appeal and asserted the following issue on appeal:

“Whether the Court of Common Pleas abused its discretion in imposing a sentence of incarceration when it failed to
consider the factors/criteria under 42 Pa.C.S.A §9725 and/or 9771 (c), where the circumstances were not such that
Defendant was likely to commit another crime if not incarcerated, where the sentence of incarceration imposed is grossly
disproportionate to the offenses committed, where undue focus was placed on the nature/fact of the new offenses, and/or
where the court otherwise failed to provide adequate reasons for such a sentence of incarceration?”

BACKGROUND
The factual background and evidence adduced at the time of the non-jury trial on September 14, 2011 was set forth in this

Court’s 1925(b) opinion of July 12, 2012 as follows:

“This matter arises out of the arrest of Defendant who, at the time of the occurrence, was a pharmacist employed by
Rite Aid Pharmacy. The Commonwealth alleged that Defendant had acquired and distributed over 2,800 hydrocodone
pills, a Schedule II controlled substance, from Rite Aid on 10 separate occasions between August 1, 2009 and January 4,
2010. At trial Defendant stipulated that the Commonwealth could proceed by proffer of the evidence, as the facts regard-
ing Defendant’s acquisition and distribution of the hydrocodone were not in dispute. Instead, Defendant intended to rely
on an affirmative defense. (T., p. 9)

The Commonwealth then proffered the testimony of Joel Edwards, a loss prevention manager for Rite Aid Pharmacy,
who investigated 10 separate transactions or prescriptions dispensed by Defendant. (T., p. 9) It was determined that the
10 prescriptions, some in his own name and some in his wife’s name, were never written or approved by a physician.
(T., p. 10) Each of the fraudulent prescriptions purportedly originated from a local physician’s office, however, it was
confirmed that neither the physician nor anyone in his office ever authorized the prescriptions. (T., p. 10) In addition, Rite
Aid was required to reimburse an insurance company $2,009.82 for the 2,840 hydrocodone pills fraudulently obtained and
dispensed by Defendant. (T., p. 11)

The Commonwealth further established that when Mr. Edwards confronted Defendant concerning his investigation,
Defendant admitted that he had fraudulently filled the prescriptions under his name and his wife’s name. Defendant
prepared a written statement on July 23, 2010 in which he stated he obtained the prescriptions because his brother had
undergone a double knee replacement and bypass surgery, was in severe pain, and had no prescription coverage for pain
medication. Defendant contended that he wrote the prescriptions in order to obtain the medications for his brother until
his brother’s pain was relieved. (T., p. 12)

The Commonwealth also proffered the testimony of Officer Albert Elway of the Ross Township Police Department
who would testify that he responded to the Rite Aid Pharmacy on July 23, 2010 at which time he spoke with Defendant
who indicated that he was willing to cooperate in the investigation. (T., p. 14) Defendant was given his Miranda warnings
and executed a Miranda waiver form. (T., p. 15) At that time, Defendant wrote out a written statement, identified as
Commonwealth Exhibit No. 3, in which he again stated that he had fraudulently obtained the prescriptions in order to
assist his brother, who had knee replacement surgery and undergone quadruple bypass surgery and was without insur-
ance to purchase pain medications. Defendant stated he started filling the prescriptions in August of 2009 and originally
was going to stop in November of 2009. However, his brother was in a motor vehicle accident in November of 2009, which
aggravated the condition of his knees and, therefore, Defendant continued to fill the prescriptions for his brother until
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January of 2010 and then stopped. (T., p. 16) Defendant further indicated that he filled the prescriptions as “phone in”
prescriptions as a doctor’s signature was required. Defendant further contended that both his brother and wife were
unaware of the fraudulent prescriptions and that Defendant never used or sold the medications. (T., p. 16) 

In his defense, Defendant asserted the affirmative defense of duress. Defendant testified, contrary to the statements
given to the Rite Aid investigator and the Ross Township Police, that he, in fact, fraudulently obtained the prescriptions
as a result of physical threats by an individual that he knew from prison, John McCleavey. As background, Defendant
testified that he obtained his pharmacy degree in 1982 and then worked for various pharmacies in Pennsylvania, Virginia
and the District of Columbia. (T., pp. 19-20) Defendant also claimed that during the summer of 1979, he was assaulted at
knife point by five individuals who beat and raped him. (T., p. 21) As a result, he indicated that he suffered from severe
and continuing post traumatic stress disorder (PTSD). (T., pp. 21-22) Defendant testified that as a result of his PTSD he
was subject to flashbacks in certain circumstances, which led him to drink in excess. His excessive drinking led to six
DUI convictions which resulted in his incarceration in SCI Houtsdale facility. (T., p. 23) Defendant testified that during
his incarceration he met another inmate, John McCleavey, with whom he developed an acquaintance. McCleavey was
apparently serving a sentence for “some type of aggravated assault.” (T., p. 25) Defendant was released on parole, but
sent back to Houtsdale as a result of a parole violation.

Defendant testified that in February 2001, after being paroled a second time, he again became employed as a phar-
macist. (T., p. 25) At an unspecified time thereafter, Defendant coincidentally met McCleavey while walking in Pittsburgh
and the two spoke, at which time McCleavey asked Defendant for his phone number, which Defendant gave to him. (T.,
pp. 25-26) Sometime later in the summer of 2009, Defendant contends that McCleavey approached him unexpectedly
outside Defendant’s place of employment and told him that he needed money for an attorney, as he was facing charges
for armed robbery, and that he had “girls working for him to make money” and that he needed some Vicodins “to keep
his girls workable”. McCleavey wanted Defendant to provide him the drugs. (T., p. 27) Defendant testified that at that
time he told McCleavey that he would not provide him with the drugs. However, McCleavey showed Defendant a gun and
McCleavey, who knew about the prior alleged assault and rape of Defendant, had arranged for others to assault Defendant
in a similar manner. (T., p. 28) Defendant claimed that McCleavey also threatened his wife, brothers, nieces and nephews.
(T., p. 28) Defendant testified he did not go to the police because of McCleavey’s threats. However, it was only after “a
month or a month and a half” that Defendant eventually relented and provided the drugs to McCleavey. (T., p. 30-31)

Defendant acknowledged that the statements that he gave to the investigator and to the police were false, claiming
that he was scared and did not want them to know that McCleavey was involved. (T., p. 32) Defendant claimed that he
took “a real live situation with my brother and his knee replacement and accident and twisted it to cover the prescrip-
tions.” (T., p. 32)

On cross-examination Defendant acknowledged that despite the fact that he knew of McCleavey’s conviction for
violent offenses, he willingly gave his cell phone number to McCleavey when he encountered him some years later. (T.,
p. 34) He again acknowledged that he never told the investigator or the police of McCleavey’s involvement and lied about
supplying the drugs to his brother. (T., pp. 34-36)

Defendant requested the Court take judicial notice of the prior criminal record of McCleavey, as well as a certified
copy of a sentencing order indicating that McCleavey had been sentenced for an offense in Allegheny County on April 6,
2011, to 10 to 20 years. (T., p. 37) Defendant also presented the testimony of two character witnesses, Pamela Burse, a
former coworker of Defendant at Rite Aid, and Joanne McKown, an acquaintance of Defendant from high school. (T., p.
39-43) After considering all of the evidence, Defendant was found guilty on all counts.”

At the PCRA hearing Petitioner testified that prior to trial he discussed with his trial counsel, Attorney John Knorr, the options
of proceeding with a non-jury or jury trial. Petitioner testified that because he intended to assert a defense of duress, based on
threats against him by a former fellow prison inmate, which would disclose his past criminal record of DUI’s, he believed that a
jury might be more sympathetic to his explanation for the DUI’s. (T., p. 4) Petitioner testified that he suffered from post traumatic
stress syndrome because he had been sexually assaulted and beaten which lead to his abuse of alcohol and, therefore, the DUIs.
Specifically, Petitioner testified: “Well, I have a record of DUI’s, and I – and he felt that a jury would be more – a little bit more
understanding of why I got the DUI’s” (T., p. 4)

As noted above, at trial Petitioner asserted the defense of duress, testifying that he was forced to steal the drugs because he and
his family were threatened by a man he first met while Petitioner was in prison. Petitioner also testified that the option of proceed-
ing jury or non-jury was repeatedly discussed with counsel with and that prior to trial counsel informed him that if he wanted to
proceed with a jury trial, the fee would be about $2,000.00. He testified that:

“At one of our last meetings, I still wanted a jury trial. And when I went into his office one time, he suddenly did an about
face and said he wanted to go—thought a non-jury trial would be fine, and I wouldn’t have to worry about coming up with
the balance for a jury trial.” (T., p. 7) 

Petitioner also testified that although counsel never said anything about the derogatory about the Court, counsel did say that the
Court was “very strict.” (T., pp. 7-8)

On cross examination, Petitioner acknowledged that he executed the waiver of jury trial form but further testified “I felt I didn’t
have a choice because I couldn’t come up with the $2,000, and I didn’t know I had the option at that point to go with a public defender.”
(T., pp. 10-11) Petitioner also testified as follows:

Q. So you do agree that you signed the waiver of your right to a jury trial?
A. Yes.
Q. An you answered all the questions truthfully and honestly at that time?
A. Truthfully, I felt that I didn’t have a choice, other than a non-jury trial.
Q. But you never raised those concerns to the judge?
A. I didn’t know that I had that option to do that.
Q. Did you raise those concerns to Mr. Knorr?
A. All the way through he knew I wanted to have a jury trial.
Q. So you said to him I absolutely don’t want to have a non-jury trial?
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A. Not in that form. Not in that way. I just said I want to have a jury trial, I felt it would – things would go 
better for me.” (T., p. 10)

Petitioner also called trial counsel, John Knorr, who confirmed he had discussions with Petitioner about proceeding with a jury
versus a non-jury trial. He testified that he told Petitioner that:

“All judges are not created equal when it comes to finding facts, and my specific statement typically would have been 
that some judges you can trust with a non-jury trial, some judges I don’t think that is so.” (T., p. 12)

He also testified as follows:

“Q. What matters did you discuss with the defendant regarding why a jury trial would be better or why a non-
jury trial would be better?

A. Well, I think the main concern was that Peter was raising a defense of coercion by a person he referred to
as Johnny Mack. I think his full name might have been Johnny Macaluso, or something like that. And he was a really bad
guy who Peter had gotten to know while he was in the state correctional institution. And one of my concerns was, I didn’t
want to introduce to a jury the fact that he either had spent I think maybe 3 and a half to 7 or 1 and a half to 3, something
like that, in a state correctional institution. I told him that would tend to deprive you of the presumption of innocence, but
that that same factor would not be a consideration in front of a trial judge because trial judges hear cases all day long
involving people with prior criminal records, and they’re still able to decide just based on the facts of the case.” (T., p. 13)
(Emphasis added)

Counsel also testified that there were discussions concerning the fee for a jury trial versus a non-jury trial, but confirmed that:

“My recollection is that we discussed after the formal arraignment, or maybe even after the pretrial conference, the
advisability of a jury trial versus a non-jury trial. And for the reasons I indicated he concluded to take the non-jury trial
because he didn’t want - - I guess he was listening to my advice not to have a jury hear about his previous series of crim-
inal convictions.” (T., p. 15) (Emphasis added)

On cross-examination Attorney Knorr further confirmed that it was his advice that because Petitioner had a criminal history
and disclosure of his criminal history was part of the defense, it would be beneficial to have a judge hear the case as opposed to a
jury and that Petitioner agreed. (T., p. 19)

DISCUSSION
In considering a claim of ineffectiveness of counsel related to a defendant’s waiver of a right to a jury trial, the Supreme Court

in Commonwealth v. Mallory, 941 A.2d 686 (2008) stated:

The essential elements of a jury waiver, though important and necessary to an appreciation of the right, are nevertheless
simple to state and easy to understand. “The[ ] essential ingredients, basic to the concept of a jury trial, are the require-
ments that the jury be chosen from members of the community (a jury of one’s peers), that the verdict be unanimous, and
that the accused be allowed to participate in the selection of the jury panel.” Commonwealth v. Williams, 454 Pa. 368, 312
A.2d 597, 600 (1973); accord Commonwealth v. Smith, 498 Pa. 661, 450 A.2d 973, 974 (1982).” Commonwealth v. Mallory,
941 A.2d 686, 696-97 (2008)

The record in this case clearly demonstrates that Petitioner was fully advised of his rights related to a jury trial. The Explanation
of Defendant’s Rights Non-Jury Trial form indicates that Petitioner was advised that his right to a jury trial would include his right
to “participate, along with your attorney and the district attorney assigned to prosecute your case in the selection of that jury to be
chosen from members of this community, that being Allegheny County.” (Question No. 2). In addition, Defendant was advised that
“all twelve members of the jury so selected would have to find and vote for your guilt before you could be adjudicated guilty, that
is, their verdict for your conviction would have to be unanimous.” (Question No. 4) Petitioner acknowledged that he understood
these essential rights and that he was voluntarily waiving the rights. In addition, he acknowledged that he was satisfied with coun-
sel’s representation. In addition, the extensive on the record colloquy conducted before trial further established that Petitioner was
aware of his right to a jury trial and knowingly waived that right. (T. pp. 2-7) 

At the PCRA hearing, trial counsel credibly testified that he consulted extensively with Petitioner concerning a jury versus a
non-jury trial and his reasons for recommending a non-jury trial. It cannot be credibly argued that counsel’s concern about a jury
hearing about Petitioner’s prior incarcerations constituted an unreasonable trial strategy. The fact that evidence of prior criminal
convictions is prejudicial to a defendant is well recognized. In Commonwealth v. Rozanski, 433 A.2d 1382, 1386 (Pa. Super. 1981)
the Court stated:

“The general rule is that the Commonwealth may not introduce evidence of a crime that is distinct from the crime for
which the defendant is being tried. (Citations omitted) This rule is an application of the principle that prohibits the
initial introduction by the prosecutor of evidence of bad character.(C)haracter is never an issue in a criminal prosecution
unless the defendant chooses to make it one (Wigmore, Evidence, vol. 1, ss 55, 192). In a very real sense a defendant starts
his life afresh when he stands before a jury, a prisoner at the bar .... The principle ... is one, not of logic, but of policy
(Wigmore, vol. 1, ss 57, 194; People v. Richardson, 222 N.Y. 103, 109, 110, 118 N.E. 514). … “The natural and inevitable
tendency of the tribunal whether judge or jury is to give excessive weight to the vicious record of crime thus exhibited,
and either to allow it to bear too strongly on the present charge, or to take the proof of it as justifying a condemnation
irrespective of guilt of the present charge” (Wigmore, Evidence, vol. 1, s 194, and cases cited). Commonwealth v.
Rozanski, 433 A.2d 1382, 1386 (1981)”

Petitioner’s defense at trial of duress was premised on the fact that he was threatened by a man that Petitioner met while he was
incarcerated. Clearly the fact finder would learn of Petitioner’s prior criminal convictions. While Petitioner claims that he felt a
jury might be “a little more understanding” of the circumstances leading to his incarceration, counsel also reasonably believed that
a judge would be less likely to be prejudiced by evidence regarding Petitioner’s unrelated criminal convictions or incarcerations.
The record establishes that Petitioner fully understood his right to a jury trial and all that it entailed. In fact, Petitioner does not
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assert, nor did he testify, that he did not understand his rights. Instead, he testified that his decision to knowingly waive that right
was influenced by the advice of his counsel, advice that was grounded in logic and appropriate trial strategy. In addition, the fact
that Petitioner’s decision may have been, to some degree, influenced by the fact that he would incur additional legal fees for a jury
trial, does not render counsel ineffective. It should also be noted that, contrary to his assertion in his concise statement that counsel
failed to advise Petitioner that the Court “is very tough towards defendants,” Petitioner testified that in fact he was advised by
counsel that the Court is “very strict.” (T., p. 8) 

A review of Petitioner’s criminal record reflects his involvement in the criminal justice system involving several separate crim-
inal proceedings dating back to 1987 which involved numerous court appearances with various counsel before different judges.
Petitioner’s testimony that he was unaware of his options involving either the right to counsel or a public defender or his rights to
a jury versus non-jury trial is incredible. Likewise, his contention that he “didn’t have a choice” is unsubstantiated. Petitioner
discussed, and ultimately agreed, with his counsel in the instant case that the appropriate strategy was to proceed with a non-jury
trial. The fact that Petitioner now believes that the strategy did not work does not render counsel ineffective. In Commonwealth v.
Birdsong, 24 A.3d 319, 341 (2011) the Court stated:

“Appellant has not demonstrated, beyond a bald allegation of prejudice, that trial counsel’s ineffectiveness caused him to
waive a jury at the penalty phase. See Harrington v. Richter, ––– U.S. ––––, 131 S.Ct. 770, 790–92, 178 L.Ed.2d 624 (2011)
(if all that can be shown is “merely that the defense strategy did not work out as well as counsel had hoped,” ineffective-
ness claim should not be granted). Commonwealth v. Birdsong, 24 A.3d 319, 341 (2011)”

Consequently, Petitioner has not met his burden of demonstrating that counsel failed to have a reasonable strategy in proposing a
non-jury trial. In Commonwealth v. Mallory, 941 A.2d 686 (2008) the Court stated:

“Accordingly, we hold that when a defendant seeks to collaterally attack his waiver of a jury trial, on grounds that it
was caused by the ineffective assistance of his trial counsel, to prove prejudice, he must demonstrate a reasonable
probability that but for counsel’s constitutionally deficient service, the outcome of the waiver proceeding would have
been different, i.e., that he would not have waived his right to a jury trial.” Commonwealth v. Mallory, 596 Pa. 172,
201, 941 A.2d 686, 704 (2008)

Based on a review of the entire record, Petitioner has not only failed to establish that counsel was ineffective but has also failed to
establish that but for counsel’s conduct the outcome of the waiver proceeding would have been different. Therefore, Petitioner’s
PCRA petition was appropriately dismissed.

In his Concise Statement alleging an abuse of discretion in imposing a sentence of incarceration after his probation violation
Petitioner alleges that the Court failed to consider the factors or criteria in 42 Pa.C.S.A.§9725 and 9711(c) which provide, respec-
tively, as follows:

§ 9725. Total confinement

“The court shall impose a sentence of total confinement if, having regard to the nature and circumstances of the crime
and the history, character, and condition of the defendant, it is of the opinion that the total confinement of the defendant
is necessary because:
(1) there is undue risk that during a period of probation or partial confinement the defendant will commit another crime;
(2) the defendant is in need of correctional treatment that can be provided most effectively by his commitment to an insti-
tution; or
(3) a lesser sentence will depreciate the seriousness of the crime of the defendant.” 42 Pa.C.S.A. § 9725

§ 9771. Modification or revocation of order of probation

“(c) Limitation on sentence of total confinement.—The court shall not impose a sentence of total confinement upon
revocation unless it finds that:
(1) the defendant has been convicted of another crime; or
(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or
(3) such a sentence is essential to vindicate the authority of the court.”
42 Pa.C.S.A. § 9771

At the probation violation hearing, Petitioner testified regarding the incident that led to his arrest in Butler County that:

“I was not actually driving that night. It was somebody from my AA meeting up in Butler. I let— so I could make trips,
and that, I let people use my car. And when I saw that he was drinking I took his— it was my fault. I took his attention
away from driving and I hit him, I mean just smacked him, and took his attention away from driving, and he went into
the back of a car. He drove my car down the street, jumped out of the car, and then I sat with the car until the police
came.” (T., p. 24)

In response, this Court noted:

“Well, here’s the problem: you got seven years probation, within four months you’re in the system again. You always have
a story for me as to how this could have possibly happened to you.” (T., p. 24)

Petitioner’s assertion that the Court failed to consider whether there was an undue risk that Petitioner would commit another crime
or that his conduct indicates that he is likely to commit another crime is patently meritless. In fact, Petitioner’s long history of
repeated criminal offenses reflects not only a total disregard for the law but a very high likelihood that he would commit further
crimes if not incarcerated. This, as noted on the record at the time of sentencing, is amply demonstrated by the fact that only
months after being given probation in this case, he committed numerous offenses in Butler County. In addition, to the extent that
Petitioner argues that the sentence of incarceration was grossly disproportionate to the offenses committed or that undue focus
was placed on the nature or facts surrounding the new offenses, this claim is also without merit. Given that Petitioner was convicted
of ten counts of Acquisition by Misrepresentation of a Controlled substance, ten counts of Distribution by Practitioner in Bad Faith,
and one count of Theft by Deception related to the illegal distribution of 2,840 hydrocodone pills, the sentence of incarceration was
hardly disproportionate to the nature of the offenses, especially given Petitioner’s criminal history. In fact, this Court attempted
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by its sentence of seven years probation to provide Petitioner the opportunity to reform his conduct, maintain employment and
seek treatment for his admitted substance abuse problems.1 Having demonstrated not only a total disregard for the opportunity
for rehabilitation provided but an unrelenting willingness to disregard the law, the sentence imposed was appropriate and did not
constitute an abuse of discretion.

BY THE COURT:
/s/Todd, J.

1 It should be noted that the Superior Court in its memorandum opinion of January 15, 2013 affirming Petitioner’s judgment of
sentence characterized this Court’s initial sentence of probation as “inexplicably lenient.”

Commonwealth of Pennsylvania v.
Robin Hickman

Criminal Appeal—Homicide (3rd Degree)—Evidence—Hearsay—Suppression—Sentencing (Discretionary Aspects)—
Juvenile Defendant Interrogation—Audiotape Played to Jury—Co-Conspirator Confession

No. CC 201110825. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 21, 2014.

OPINION
This is an appeal by Defendant, Robin Hickman, after he was found guilty after a jury trial on November 15, 2012 of Third

Degree Murder in violation of 18 Pa.C.S.A. § 2501(a); Carrying a Firearm without a License in violation of 18 Pa.C.S.A. § 6106;
Criminal Conspiracy in violation of 18 Pa.C.S.A. § 903(a)(1); and, Possession of a Firearm by a Minor in violation of 18 Pa.C.S.A. §
6110.1. On February 11, 2013 Defendant was sentenced to 20 to 40 years of incarceration for Third Degree Murder, a concurrent
sentence of 20 to 40 years of incarceration for Criminal Conspiracy, a 2 to 4 year term Carrying a Firearm without a License, and
no penalty for Possession of a Firearm by a Minor. On March 12, 2013 a Notice of Appeal was filed. On March 15, 2013 an order
was entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b).
On July 1, 2013 Defendant filed his concise statement that set forth the following:

“ A. The trial court erred in denying the Motion to Suppress in so far as Robin Hickman did not knowingly, intelligently
and voluntarily waive his Miranda rights, nor was his statement knowing, intelligent and voluntary, where he was 17 years
old at the time he was interrogated by the police while in custody, the police knew he was a juvenile, at no time did the
police inquire as to whether he wanted to consult with a parent or other interested adult, he had little prior experience
being questioned by the police, and when he had previously spoken to law enforcement officers, his mom was with him,
he was shackled to the floor and told that if he did not cooperate he would get the death penalty, and the detectives told
him what they believed happened and that he had to give them a taped statement.

B. The trial court erred in allowing the jury to have an audiotape recording of the defendant’s inculpatory statement to
police during its deliberations in violation of Pa.R.Crim.P. Rule 646, over defense counsel’s objection on the grounds that
it placed undue emphasis on the tape, and de-emphasized or discredited Mr. Hickman’s exculpatory statement at trial
which was not in the room with the jury. Mr. Hickman was prejudiced because there is a reasonable likelihood that the
importance of the evidence would be skewed.

C. The trial court denied Mr. Hickman due process in ruling that the alleged co – conspirator’s confession was not
admissible as evidence exculpating Mr. Hickman in so far as this evidence was relevant and admissible pursuant to
the declaration against penal interest exception to the hearsay rule. This evidence could have affected the outcome of
the trial.

D. The court abused its discretion in imposing an unreasonable and manifestly excessive sentence which was the statu-
tory maximum for Third Degree Murder, because it did not consider all relevant factors when sentencing Robin
Hickman, including his background, character and history, his rehabilitative needs. The court focused solely on the
nature and circumstances of the crime and its impact on the decedent’s family. Further, the court considered impermis-
sible factors, that is: 1) that Mr. Hickman did not show remorse where he asserted he did not commit the shooting, and
2) the prosecutor argued that the fact that Mr. Hickman admitted to being involved in another shooting for which he was
not convicted, was grounds for the imposing the statutory maximum.”

BACKGROUND
This matter arises out of the shooting death of David Spahr on November 15, 2010.
The Commonwealth established that the victim was found shot to death while seated in the driver’s seat of his vehicle on Bortz

way in Swissvale, Pennsylvania. The victim had been shot at close range. One bullet had entered the left side of his face and lodged
in his right mandible. (T., p. 93) A second bullet entered the left chest and passed through various organs, including the aorta, and
was recovered from the muscles of the right side of his body. (T., p. 96) Ballistic analysis later established that the bullet taken out
of Spahr’s right mandible at autopsy had been fired by a .357 Taurus revolver. The Taurus revolver had been recovered by police
during an investigation into a subsequent unrelated homicide of Charles Wooding which occurred in March of 2011, also in
Swissvale. (T., p. 63) During that investigation, Defendant was questioned by police and he ultimately led police to the Taurus
revolver which was found where it had been thrown into some weeds along a set of steps near the location of the Wooding shoot-
ing. (T., p. 64) Allegheny County ballistic experts matched the bullet taken from Spahr’s body with the gun that had been used in
the Wooding shooting. In addition, the Commonwealth established that a fingerprint found on the exterior passenger’s side door of
Spahr’s vehicle matched the right little finger print of Defendant. (T., pp. 110-115)

The Commonwealth also offered at trial Defendant’s confession which he made at the time of his arrest on July 28, 2011.
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Defendant was given his Miranda rights at police headquarters. (T., pp. 123-126) In his confession, Defendant stated that on the
day of the shooting he returned from work to his apartment and met with another individual, Hashim Rashad. (T., p. 131) Rashad
told Defendant that he was having problems with Spahr over money. (T., p. 132) Rashad then asked Defendant to go with him to a
meeting with Spahr at which time Rashad wanted Defendant to shoot Spahr. Rashad explained that he wanted Defendant to shoot
Spahr because Spahr knew where Rashad’s mother worked and his family lived. (T. p. 132) Rashad then told Defendant to bring
his gun, which Defendant then got from his apartment. Rashad and Defendant then proceeded to meet Spahr. Rashad told
Defendant that they were going to get into the Spahr’s vehicle truck and then Defendant was to shoot him. (T., p. 133) Defendant
then recounted they met the Spahr and got into his vehicle, with Defendant sitting in the middle of the bench seat and Rashad on
the far right near the passenger side door. (T., p. 133) However, they drove a short distance and ended up in an alleyway, where
Defendant and Rashad exited the vehicle. At that time Rashad yelled at Defendant for not shooting the victim when they first got
in the truck. (T., p. 134) Defendant and Rashad then return to the vehicle at which point Defendant walked up to the vehicle and
fired one shot and then turned and ran. (T., p. 134) Defendant testified that as he was running he heard additional shots being fired
and he continued running to his apartment where he hid the gun. (T., p. 134)

At trial, Defendant testified in his defense and recanted the confession, alleging that he was coerced into making it. Defendant
testified that he was introduced to Spahr in November 2010 by another drug user known to him as Queenie. (T., p. 189) Queenie
told Defendant that Spahr was looking for drugs and then, accompanied by Queenie, Defendant met Spahr on a nearby street where
Spahr arrived in his vehicle. Defendant testified that Spahr:

“. . . pulled up, she hopped in the car with him to do the transaction, and I’m standing on the passenger’s side. We
exchanged numbers, and he tells me to call him again anytime I have something good, he will spend some more money.”
(T., pp. 190-191)

Defendant testified that several days later, he texted Spahr again about meeting to buy drugs and ultimately met Spahr in
McKeesport, a day or two before the Spahr was murdered. (T., p. 193) Defendant testified that after the meeting in McKeesport,
he never saw Spahr again but that he did attempt to text him on November 15 and 16, but never got a response. (T., p. 194)

While Defendant denied shooting Spahr, Defendant admitted that he later came into possession of the Taurus revolver used in
the Spahr killing, but not until four months after Spahr was killed. (T., p. 195) Defendant testified that on March 15, 2011 he met
Charles Wooding who told Defendant that he had a gun for sale at a low price. Defendant and Wooding exchanged phone numbers
and planned on meeting later that day for Defendant to buy the gun. Wooding and Defendant met later in the day on Westmoreland
Avenue in Swissvale in front of an apartment building. Wooding then asked Defendant to go inside to exchange the money for the
gun. Defendant testified:

“. . . once we go inside, we are on the second landing. I give him the money for the gun. He gives me the gun. When he’s
talking to me, he steps down from the landing with his back turned. When he turns around, pulls out a handgun. He tells
me give it up, meaning give me everything I got. When he did this, I was in shock. I couldn’t believe it. I stepped back
and he cocks the gun back, meaning putting a bullet in the chamber, asks me do I think he’s playing. I panic, I believe if
I didn’t pull the trigger to the revolver, I would have died that day.” (T., pp. 195-196)

Defendant testified that after he shot Wooding he ran out of the building, through an alleyway and left by a set of steps where he
threw the gun. (T., p. 196) Defendant admitted that he was later questioned by detectives about two weeks later concerning the
incident. Defendant testified that he told the detectives that he had shot Wooding in self-defense and later took detectives to find
the Taurus revolver. (T., p. 197) Defendant denied any involvement in the killing of David Spahr.

Regarding his confession, Defendant testified that when he was taken into custody on July 28, 2011 he denied being involved in
Spahr’s murder and asked the arresting detectives to call his mother so he could get a lawyer. Defendant testified that the detec-
tives left the room and later returned saying that they didn’t have to call his mother. (T., p. 201) One of the detectives then allegedly
grabbed the back of his neck and told him if he ever wanted to get out again he needed to sign the waiver of rights form presented
to him. Defendant testified that he signed the form because he didn’t believe he had a choice. (T., pp. 201-202) Defendant testified
that despite repeatedly telling the police he was not involved in the killing, “they got frustrated and on their way out – – they want
to leave the interrogation, and on the way out the detectives pushed me onto the floor.” (T., p. 202) Defendant testified that he was
scared and “I would’ve said anything to get out of that room.” (T., p. 202)

Defendant also presented the testimony of his father, Robin Hickman, Sr. who testified concerning his attempts to speak to his
son when he had arrived at the police station on the day Defendant was arrested. Mr. Hickman testified that he questioned the
officers and they told him they would be right back to talk to him about his son but he then saw them leaving and he was never
given the opportunity to speak to his son. (T., p. 228)

After being appropriately charged and during its deliberations, the jury requested that the taped confession be replayed. In
addition, the jury requested additional instructions on first degree and third degree murder and conspiracy. (T., p. 228) The jury
was reinstructed and the tape of the confession was played. After additional deliberations, Defendant was then found guilty as
noted above.

DISCUSSION
In his first issue Defendant contends that it was error to deny his motion to suppress his confession as he did not knowingly,

intelligently or voluntarily waive his Miranda rights and his statement was not voluntarily given. Defendant filed a pretrial motion
seeking the suppression of his confession and a hearing was held on June 20, 2012. At the suppression hearing the Commonwealth
presented the testimony of Detective Patrick Kinavey who testified that on July 28, 2011, pursuant to an arrest and search
warrant, he contacted Defendant at 3:20 p.m. at the Adelphoi Middle Creek juvenile institution in Westmoreland County. (S.T., p.
5) At that time Defendant, who was three days short of his 18th birthday, signed a waiver of preliminary arraignment and jurisdic-
tion of arrest form and Defendant was then transported to Allegheny County Police homicide office in Pittsburgh. Defendant was
under arrest and was shackled to the floor in the office. (S.T., p. 7) Defendant was informed of his Miranda rights and he then
signed a Miranda rights waiver form at 5:19 p.m. Detective Kinavey then questioned Defendant and Defendant agreed to make an
audio recording of his statement, which was offered into evidence. The taped statement was made beginning at 6:49 p.m. In a
portion of the statement played at the suppression hearing, Defendant acknowledged that he signed the rights warning waiver form
and that he agreed to talk to the detectives. (S.T., p. 12)
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On cross examination Detective Kinavey testified concerning taking custody of Defendant from the Adelphoi center and trans-
porting him to the homicide office. (S.T., pp. 13-25) Detective Kinavey testified that Defendant did not at any time ask to speak to
his mother, father or a lawyer or that he told Defendant that he had tried to call his parents. (S.T., p. 25) Detective Kinavey acknowl-
edged that he interviewed Defendant for approximately an hour and a half prior to recording Defendant’s statement, which was
approximately seven minutes long. (S.T., p. 32)

Defendant testified at the Suppression Hearing that after lunch on July 28, 2011, he was informed by the personnel of the
Adelphoi center that he was going to a doctor’s appointment. (S.T., p. 44) He testified that he was then handcuffed and shackled
and taken to a waiting area at approximately 12:30 p.m. When Detective Kinavey arrived shortly thereafter, Defendant was first
given a form and told that he had to sign the form to take him from Westmoreland back to Allegheny County. (S.T., p. 48) He said
he was not given an option about signing the form and that he neither read it nor had it read to him. (S.T., p. 49) He testified that
while he was in the car on the way back to Allegheny County he asked if they had called his parents and they told him that they
had been called. (S.T., p. 50) When asked why he wanted his parents called, Defendant testified:

“Because last time I went through this, my mom was with me, and it helped me, like everything was explained to her so I didn’t
got to do nothing.” (S. T., p. 50) He testified that upon arriving at the office, he was shackled to the floor and the detectives began
questioning about the Wooding case. Defendant testified that he was questioned before he signed any waiver form and that he
signed the waiver form only because one of the detectives grabbed him by the back of the neck forcefully and told him that he
would have to sign it if he ever wanted to get out of there. (S.T., p. 55) When asked if he ever asked for a lawyer, Defendant testi-
fied that: “Not specifically ‘Let me call a lawyer.’ I said, ‘Can I call my mom so she could get me some representation for a lawyer?”
(S.T., p. 53) Defendant testified that when he asked to have his mother called the detectives left the room and when they returned
said that they didn’t have too. (S.T., p. 54) He testified that he was in the room seven to eight hours and that he asked for his mother
four times. Defendant testified that, in addition to being grabbed by the neck, he was pushed off his chair on one occasion and that
he gave the statement because he was scared, threatened and pressured. (S.T., p. 60) Defendant testified that the detectives told
him “the way they want me to go” in his statement despite the fact that he repeatedly told them he had nothing to do with the Spahr
murder. He testified that his statement was him just answering the questions of the detectives. Defendant testified that after
giving his statement he was allowed to call his parents and his father came to the office but the detectives transported him before
he could speak to his father. (S.T., p. 61)

Defendant also called his father, Robin Hickman, Sr., who testified that he received a call from his son at approximately 8:00
p.m. who told him that he was arrested on criminal homicide charges. (S.T., p. 79) Mr. Hickman testified that when he arrived at
the office, he asked for his son and then saw him being lead out in shackles. He said he asked the detectives about them question-
ing his son as he was a minor, and he was told they would talk to him about it, but they left and never spoke to him. (S.T., p. 83)
After considering all of the evidence an order was entered on June 26, 2012 denying the motion to suppress. It was noted that defen-
dant had previously been involved with the Allegheny County police homicide detectives, having been interviewed in March 2011.
In addition Defendant had other prior juvenile arrests as documented in Defendant’s juvenile arrest record. Defendant was also
only three days shy of his 18th birthday. In addition the waiver of rights form and his recorded statement indicated that he been
properly advised of his Miranda rights and made a knowing and voluntary statement to the police.

In the case of In re T.B., 11 A.3d 500, 505-06 (Pa. Super. 2010) the Court stated:

“Preliminarily, we note: Regardless of whether a waiver of Miranda is voluntary, the Commonwealth must prove by
a preponderance of the evidence that the waiver is also knowing and intelligent. Miranda holds that “[t]he defendant
may waive effectuation” of the rights conveyed in the warnings “provided the waiver is made voluntarily, knowingly
and intelligently.” The inquiry has two distinct dimensions. First the relinquishment of the right must have been
voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion or
deception. Second, the waiver must have been made with a full awareness both of the nature of the right being aban-
doned and the consequences of the decision to abandon it. Only if the “totality of the circumstances surrounding
the interrogation” reveal both an uncoerced choice and the requisite level of comprehension may a court properly
conclude that Miranda rights have been waived. Commonwealth v. Cephas, 361 Pa.Super. 160, 522 A.2d 63, 65 (1987)
(emphasis in original). A determination of whether a juvenile knowingly waived his Miranda rights and made a
voluntary confession is to be based on a consideration of the totality of the circumstances, including a considera-
tion of the juvenile’s age, experience, comprehension and the presence or absence of an interested adult. In Interest
of N.L., supra at 520. In examining the totality of circumstances, we also consider: (1) the duration and means of
an interrogation; (2) the defendant’s physical and psychological state; (3) the conditions attendant to the detention;
(4) the attitude of the interrogator; and (5) “any and all other factors that could drain a person’s ability to withstand
suggestion and coercion.” Nester, supra at 882. In re T.B., 11 A.3d 500, 505-06 (Pa. Super. Ct. 2010) (Emphasis
added)

In order to assess whether or not a minor Defendant voluntarily waived his Miranda rights and made a voluntary confession
the “totality of the circumstances” must be examined. Defendant asserts that as he was a minor, three days short of his 18th birth-
day and he should have had one of his parents or other interested adult present before he could waive his Miranda rights.
Defendant also asserts that he repeatedly asked that his mother be called so that she could arrange legal representation but that
detectives informed him that they did not have to call his mother. However, the presence of an interested adult is not required in
order for a minor to voluntarily waive his Miranda rights. Instead, the presence or absence of an interested adult is just one
factor to be considered in the totality of the circumstances. In this case, Defendant was only three days short of his majority. He
had previously been involved in the criminal justice system and only months before had been advised of his Miranda rights in the
presence of his mother. Defendant contended that he was physically and verbally threatened and intimidated, however, Detective
Kinavey credibly testified that he appropriately advised Defendant of his Miranda rights and that Defendant signed a waiver of
rights form and agreed to give a statement voluntarily. Detective Kinavey also credibly testified that Defendant did not request the
presence of either his parents nor did he ever request a lawyer.

Considering the totality of the circumstances, there is no evidence that the duration or means of the interrogation affected
Defendant’s ability to understand and exercise his rights. There is no evidence that Defendant suffered from any mental incapacity,
lack of education or any other emotional, physical or psychological condition which would impair his ability to understand and
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exercise his rights. There is no evidence that the conditions attendant to Defendant’s interrogation were coercive or impaired his
ability to understand and exercise his rights. Finally, a review of the recorded statement indicates that Defendant knowingly and
intelligently waived his Miranda rights and gave a voluntary confession. Therefore, the Commonwealth met its burden of proving
that the Defendant voluntarily waived his Miranda rights and gave a knowing and voluntary confession. Defendant’s motion to
suppress was appropriately denied

In his second issue, Defendant contends that it was error to allow the jury to have an audiotape recording of his confession
during its deliberations in violation of Pa.R.Crim.P. 646. Rule 646 provides in pertinent part as follows:

“(A) Upon retiring, the jury may take with it such exhibits as the trial judge deems proper, except as provided
in paragraph (C).
(C) During deliberations, the jury shall not be permitted to have:
(2) a copy of any written or otherwise recorded confession by the defendant.”
Pa. R. Crim. P 646

At trial Detective Patrick Kinavey testified extensively concerning his arrest and interrogation of Defendant on July 28, 2011
at police headquarters. Detective Kinavey testified that after Defendant agreed to place his confession on tape and the audio-
tape was then played for the jury. Although a transcript of the audiotape was identified and offered into evidence, the jury was
not allowed to read or have the transcript while they were listening to the tape played in open court. (T., p. 136) On cross exam-
ination Detective Kinavey was questioned extensively concerning his interview of Defendant and the timing and manner in
which he obtained the tape record statement. (T., pp. 144-146) In addition, Detective Kinavey was questioned about whether
or not he was leading Defendant through the interview and why he did not allow Defendant to make a narrative statement. (T.,
pp. 149-150) During his closing argument counsel for Defendant discussed the taped confession. Referring to the confession,
counsel stated: 

“Ladies and gentlemen, that wasn’t Mr. Hickman’s words. The detectives didn’t say, Mr. Hickman, make your state-
ment for the recorder, tell the world what happened. That is not the way it played out, and that’s not what I heard, and
I don’t believe that’s what you heard.” In that taped record statement how many times did Detective Kinavey say ‘this
voluntary tape-recorded statement?’ I mean, he was just stressing the word ‘voluntary’. Why? Ms. Pellegrini will tell
you because it was voluntary.” (T., pp. 242-243)

Clearly counsel raised questions during his closing arguments concerning the content of the tape. As noted above, the jury returned
with a question after approximately two hours of deliberations asking to hear the tape again and, over the objection of defense
counsel, the tape was played in open court for the jury. The jury was not given the tape to take into its deliberations nor was it given
a transcript of the tape for use in its deliberations. Defendant argues that it was a violation of Pa.R.Crim.P. 646 to play the tape in
response to the jury’s request, however, it is clear that the jury was not given a copy of the transcript of the confession or the audio
tape to take to the jury room during its deliberations and, therefore, a violation of the rule did not occur. Playing the taped confes-
sion in open court in response to the jury’s question does not constitute a violation of Rule 646. In Commonwealth v. Gladden, 665
A.2d 1201 ( Pa. Super. 1995), the Court addressed the issue of whether allowing a jury to hear a confession when it is played back
to the jury stating:

“The appellant argues that the reading of his confession by the court reporter to the jury after they had been sent out
to deliberate violates Rule 1114 of the Pennsylvania Rule of Criminal Procedure, which states that the jury cannot
have, inter alia, a copy of any written confession by the defendant with them while they deliberate. The reading, the
appellant alleges, violated the spirit of the law because it placed undue emphasis upon the testimony. We disagree.23
Rule 1114 states that upon the jury’s retiring for deliberations, it shall not be permitted to have, inter alia, any writ-
ten confession by the defendant. Pa.R.Crim.P. 1114.7 In this case, however, the rule does not apply as stated above: the
jury was not given a written confession, part of the trial transcript, or any of the other things specifically prohibited
by Rule 1114. Therefore, Rule 1114 is inapplicable. “When a jury requests that recorded testimony be read to it to
refresh its memory, it rests within the trial court’s discretion to grant or deny such request.” Commonwealth v. Johnson,
421 Pa.Super. 433, 438-39, 618 A.2d 415, 418 (1992), affirmed, 538 Pa. 148, 646 A.2d 1170 (1994) (citing Commonwealth
v. Bell, 328 Pa.Super. 35, 476 A.2d 439 (1984)); Commonwealth v. Ingram, 404 Pa.Super. 560, 591 A.2d 734 (1991), allo-
catur denied, 530 Pa. 631, 606 A.2d 901 (1992); Commonwealth v. McBall, 316 Pa.Super. 493, 499, 463 A.2d 472, 475
(1983). Furthermore, so long as there is not a flagrant abuse of discretion, this decision should not be overturned on
appeal. Id. (citing Commonwealth v. Fontaine, 183 Pa.Super. 45, 47, 128 A.2d 131, 132 (1956)).” Com. v. Gladden, 445
Pa. Super. 665 A.2d 1201, 1205 (1995)

The jury was not permitted to have a copy of the transcript or the tape of the confession and, therefore, there was no abuse of
discretion in allowing the jury to hear the tape again during its deliberations.

Defendant next contends that it was error to exclude evidence or testimony concerning the confession of Hashim Rashad as it
was evidence which could exculpate Defendant and was admissible pursuant to the declaration against penal interest exceptions
of the hearsay rule. During his opening statement, counsel for Defendant stated that:

“There are certain things in this case that do not make sense. Ms. Pelligrini brought up Hashim Rashad. A the testi-
mony comes out, we are going to hear that someone else, in fact, confessed to this crime.” (T., p. 27)

The prosecutor objected on the basis that the statement of the co-defendant could not come into evidence. The objection was
sustained and the jury was instructed to disregard defense counsel’s statement. (T., pp. 27-28) In addition, during defense counsel’s
cross-examination of Detective Kinavey, he was asked if he had spoken to Rashad. (T., p. 150) In response to further questioning
as to whether or not Detective Kinavey knew that Rashad was in the Allegheny County Jail, the prosecutor objected again on the
basis that counsel was attempting to elicit the co-defendant’s statement and objected that it was hearsay. Counsel responded, “it is
part of the investigation, and it can tend to prove or disprove the essential elements of the charge.” The objection was sustained.
(T., p. 151)

Defendant now contends that the statement of Hashim Rashad would have been admissible as an exception to the hearsay rule
pursuant to Pa.R.E. 804(b)(3) as a statement against interest. Rule 804(b)(3) provides:
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“A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest,
or so far tended to subject the declarant from civil or criminal liability, or to render invalid a claim by the declarant
against another, that a reasonable person in the declarant’s position would not have made the statement unless believ-
ing it to be true. In a criminal case, a statement tending to expose a declarant to criminal liability is not admissible
unless corroborating circumstances clearly indicate the trustworthiness of the statement.” Pa.R.E. 804(b)(3)

Initially it should be noted that Defendant did not offer any particular portion of the statement of Rashad in order to evaluate
whether or not it was admissible under any exception to the hearsay rule. Defendant, in his Concise Statement, asserts that it was
admissible as a declaration against penal interest, however, the fact that some portion of Rashad’s statement may have constituted
a declaration against Rashad’s penal interest does not result in a finding that the entire statement is admissible pursuant to Rule
804(b)(3). In Commonwealth v. Brown, 52 A.3d 1139, (2012) the Pennsylvania Supreme Court, discussing the United States
Supreme Court’s decision in Williamson v. United States, 114 S.Ct. 243, stated:

“The high Court concluded that F.R.E. 804(b)(3) “does not allow admission of non-self inculpatory statements, even if
they are made within a broader narrative that is generally self-inculpatory.” Id. at 600–601, 114 S.Ct. 2431. The high
Court stressed that it cannot be assumed that a statement is automatically self-inculpatory because it is contained
within a full confession. Consequently, the high Court directed that an examination of the individual statements
contained within the confession was required to determine if each were self-inculpatory and, hence, admissible under
F.R.E. 804(b)(3).” Commonwealth v. Brown, 52 A.3d 1139 (Pa. 2012) (Emphasis added)

The Court then stated, in examining the statement at issue therein, that: 

“Thus, in determining whether a particular declaration is admissible under Pa.R.E. 804(b)(3) because it subjects its
maker to criminal liability, each of the statements in the declaration must be examined, in the context in which it was
made, as well as in conjunction with all of the circumstances surrounding the criminal activity described by the
declaration. If an individual statement, when viewed in this manner, “so far tended to subject the declarant to ... crim-
inal liability ... that a reasonable person in the declarant’s position would not have made the statement unless believ-
ing it to be true,” it is admissible under Pa.R.E. 804(b)(3). If an individual statement does not do so, when examined,
it is not admissible under this exception to the hearsay rule.” Commonwealth v. Brown, 52 A.3d 1139, 1181-82 (2012)

Assuming, however, that the statement as a whole tended to expose Rashad to criminal liability, 804(b)(3) further provides that,
“a statement is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.” Here
Defendant made no offer of any evidence of corroborating circumstances clearly indicating the trustworthiness of the statement.
Therefore, the objections to Defendant’s attempt to elicit hearsay statements of his coconspirator were appropriately sustained.

Defendant’s next issue is the court abused its discretion in imposing an unreasonable and manifestly excessive sentence which
was the statutory maximum for third degree murder and failed to consider relevant factors including Defendant’s background,
character, history and rehabilitative needs. Defendant further contended that impermissible factors were considered such that
Defendant did not show remorse and that Defendant was involved in another shooting for which he was not convicted.

At the sentencing on February 11, 2013, the Court considered the testimony of Defendant’s father, uncle and mother concerning
Defendant’s social and educational background and personal characteristics. (Sen. T., pp. 3-11) The Court also considered the
testimony of the victim’s family presented through a letter as read by the prosecutor. (Sen. T., pp. 11-15)

The Commonwealth requested that the Court impose a sentence on the count of Murder in Third Degree of 20 to 40 years. (Sen.
T., p. 15) The Commonwealth noted that Defendant showed no remorse with regard to the death of the victim and that evidence
established that the victim was killed over a few dollars. Defendant offered no statement. At that time the Court noted that indeed
the victim was only 51 years old and was “cut down over nothing.” (Sen. T., p. 16) Defendant’s sentence of 20 to 40 years was within
the standard sentencing range for Murder of the Third Degree and Defendant’s assertion that the sentence was an unreasonable and
manifestly excessive sentence and constituted an abuse of discretion by the Court is not supported by the record.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Jamar Reese

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Character Evidence—
Failure to Call Witnesses—Failure to Object to Dismissal of Co-Defendant’s Case

No. CC200715069, CC200715074, CC200715070. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 21, 2014.

OPINION
This is an appeal by Petitioner, Jamar Reese, from an order of May 8, 2013 dismissing Petitioner’s PCRA after a hearing held

on May 2, 2013. Petitioner filed a Notice of Appeal on June 7, 2013. On June 17, 2013 an order was entered directing Petitioner to
file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. §1925(b). On July 8, 2013 Petitioner filed his
Concise Statement that set forth the following: 

“a. The trial court erred when it dismissed Appellant’s claim that his trial counsel was ineffective for failing to
subpoena and call character witnesses at trial.

b. The trial court erred when it dismissed Appellant’s claim that his trial counsel was ineffective for failing to subpoena
and call Ms. McLenda as an eyewitness at trial.
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c. The trial court erred when it dismissed Appellant claim that his trial counsel was ineffective for consenting to
the dismissal of the charges at CC 2007715070, which would have showed that Appellant could not have possibly
committed the robbery in the above-captioned case.”

BACKGROUND
This matter arises out of Petitioner’s convictions related to two separate robberies that occurred on September 30, 2007. The

factual background and evidence produced at trial was set forth in the 1925(b) Opinion filed in this matter which set forth the
following:

“The evidence established that at approximately 4:30 p.m. on September 30, 2007 a phone order for the delivery of
food was placed with the China Sea restaurant from a home phone that was later determined to belong to Joanne
Reese, Defendant’s mother, at her residence at 2547 Maple Avenue on the Northside. (T., p. 46) The address given for
the delivery was 2524 Maple Avenue. (T., p. 33) The delivery person, Jacyln Poremski, proceeded with the delivery
but could not find the address and called the number and spoke to a man who gave her directions to the address. (T.,
p. 34) When she arrived she went to the front porch and knocked on the door. She then saw two men come from the
side of the house. One of the men had a gun which he pointed at her and demanded her money. (T., p. 34) She gave the
gunman the money in her pocket, which was only $15.00, and then told him that the rest of the money was in her car.
(T., p. 35) The gunman followed her to her car while pointing the gun at her and then took her remaining money. (T.,
p. 35) He also demanded her cell phone, which she turned over to him. The men then fled the scene. Poremski imme-
diately call the police from another phone that she had and identified the gunman as an African-American male, wear-
ing a black hoodie sweatshirt, 16 to 17 years old and 5’7” to 5’8” in height. (T., p. 42) 

The second robbery occurred at approximately 7:30 p.m. after a call was placed to Pizza Parma for a delivery at 38
Kenwood Drive. (T., p. 12) Kenwood Drive and Maple Avenue are only a short distance apart. It was later determined
that the call to Pizza Parma came from the phone that had been stolen from Poremski. (T., p. 14 & 36) The delivery
person, Ala Aqra, proceeded to Kenwood Drive and upon arriving at the address saw two African-American men come
from the side of the house. (T., p. 15) The men were wearing black hoodies and they approached the passenger side of
the vehicle. As Aqra lowered the passenger side window and spoke to them one of the men pulled out a gun, pointed
it at his head and demanded his money. (T., p. 19) Aqra was then ordered to get out of the car and as he did the gun-
man walked around to the driver’s side where Aqra was standing, all the while pointing the gun at him. (T., p. 20) Aqra
had an unobstructed view of the gunman’s face which was not covered. (T., p. 21) The gunman took his money and
demanded Aqra’s phone, however Aqra could not locate the phone and the two men then ran from the scene. Aqra
described the gunman as an African-American male in his early twenties with short hair and wearing earrings. Aqra
immediately upon leaving the scene notified the police.

Based on the investigation that determined that the call to China Sea originated from the home phone of Defendant’s
mother, Detective Johnson developed Defendant as a possible suspect in the case. (T., p. 47) On October 1, 2007 both
Poremski and Aqra separately viewed a photo array which included a photo of the Defendant. Both identified
Defendant as the gunman. Both testified that they had ample opportunity to identify Defendant at the time of the
robberies and identified him without hesitation from the photo array. (T., p. 24 & 38) The Commonwealth also called
Detective Johnson who conducted the investigation and developed the Defendant as a suspect. (T., p. 47) Detective
Johnson testified that he compiled the photo array, which contained the Defendant’s photo, and presented the array
to the victims, both of whom identified the Defendant immediately without any improper suggestion. (T., p. 48)

Defendant testified in his own defense and presented several witness, including three alibi witnesses. He testified
that on September 30, 2007 he lived on Sandusky Street on the Northside and not at his mother’s residence at 2527
Maple Avenue. (T., p. 67) Defendant testified that on the date of the robberies he went to the home of his girlfriend,
La’Char Robinson, who lived on Belleau Street on the Northside in the very early afternoon to watch the Steeler foot-
ball game and that he remained there all day, never leaving until approximately midnight. (T., p. 68) La’Char Robinson
testified that Defendant and two other friends, John Marshall and Tyrone Williams, regularly came to her house to
watch the football games during the season and that on the day of the robberies Defendant was present from early in
the afternoon until late at night. (T., p. 131) John Marshall and Tyrone Williams also testified they were present at
Robinson’s house throughout the day watching the football game and the Defendant was present the entire day, includ-
ing the times when the robberies occurred. (T., pp. 112 and 122) Marshall also testified as to Defendant’s reputation
in the community for honesty and truthfulness. (T., p. 120)

Defendant also called his sister, Heartnee Reese, who was 15 years old at the time, who testified that on the day of
the robberies she was leaving her home on Maple Street when a friend from the neighborhood, James Bivens,
approached her and asked if he could use the phone in her house to order some food. (T., pp. 90-91) When she told him
that she was leaving the house, he told her he was not ordering it for there. (T., p. 91) She then allowed him to use the
phone and told him to leave it in the hallway after he was done. She then left and did not see him use the phone. (T.,
pp. 92-93) She then identified a photograph of Bivens wearing a black hooded sweatshirt. She described Bivens as
eighteen years old, five foot eight and 150 pounds. She also testified he frequently wore black hoodies. (T., p. 94)

Defendant’s mother, Joanne Reese, testified that on the day of the robbery she left her house in the early afternoon
to go to a Steeler football party but she could not find the house where the party was located and then returned to her
home. When she arrived home, she found her home phone lying out in the hallway on the floor, which she thought
unusual. She tried to call her daughter but she didn’t answer and then noted that the last number dialed was a
Northside number. She didn’t, however, call the number. (T., p. 100) She also testified that when she learned that her
son was arrested for the robberies, she obtained statements from various individuals in the community and tried to
present them to the police and the district attorney’s office but they showed no interest in them and she ultimately
gave them to her son’s defense counsel. (T., pp. 102-103)

In addition to the charges set forth above, Defendant was also charged at CC 200715070 with the robbery of a pizza delivery
driver which occurred on September 16, 2007. The three cases were consolidated for trial. On March 12, 2009 when the cases were
called for trial, the prosecutor moved for a postponement of the case at CC 200715076 stating that:
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“The Commonwealth would respectfully ask for a short postponement. The victim in this case has recently given birth
to a child and has indicated to the detective that she cannot make it in today. By my calculation, there have been six
defense postponements in one Commonwealth postponement.” (T.,p 3)

Defendant’s trial counsel, Mark Lancaster, replied that the defense postponements were “because the Commonwealth needed addi-
tional time to research the statements being made by defense witnesses” and further noting that one of the postponements was the
result of Petitioner’s being in jail on the case. (T.,p. 3) The Commonwealth’s motion for postponement was then immediately
denied. (T.,p. 3) After a brief recess the Commonwealth renewed its request for a postponement on case number CC 200715070.
The prosecutor stated: 

“At this time I would renew my request for postponement on that case. The officer has indicated to me that
the victim was present during prior court proceedings, but is unable to come in contact with him at this time.”
(T., p. 5)

The Commonwealth’s motion was again denied without any response by defense counsel.

The trial proceeded on the two cases involving the robberies that occurred on September 30, 2007. At the conclusion of all of
the testimony, Petitioner’s counsel moved for a judgment of acquittal at CC 200715070 stating: 

“With respect to the case at 200715070, the case from which no evidence was presented, the Commonwealth’s motion
to postpone was denied, the cases were co-joined, in the absence of any evidence I move for a judgment of acquittal
with respect to that case.” (T.,p. 143)

The Commonwealth made no argument in response and the motion was granted. Defendant was found guilty of both the September
30 robberies. The Judgment of Sentence was affirmed by the Superior Court on August 10, 2010 and on December 17, 2010 the
Supreme Court denied Petitioner’s Petition for Allowance of Appeal.

On March 3, 2011, Petitioner filed a pro se PCRA . On March 29, 2011 counsel was appointed to represent Petitioner and on
September 9, 2011 counsel filed an Amended PCRA Petition. On October 11, 2011, the Commonwealth filed its Answer to the
Amended Post – Conviction Relief Act Petition. On December 19, 2011, a Notice of Intent to Dismiss without a Hearing was filed.
On January 12, 2012, Petitioner filed a pro se response to the Notice of Intention to Dismiss. On January 18, 2012 an order was
entered directing the Commonwealth to respond to Petitioner’s pro se response. On February 28, 2012, the Commonwealth filed a
“Motion to Clarify or Grazier Hearing.” On March 7, 2012 an order was entered directing counsel to file second amended PCRA
petition.

In his second amended PCRA petition, Petitioner alleged that trial counsel was ineffective for failing to subpoena and call eye-
witnesses to the crime to testify on Petitioner’s behalf. Specifically, petitioner alleged that Petitioner’s mother, Joanne Reese 

“ provided letters and clearly articulated to the Commonwealth, Police, and defense counsel that there were eyewit-
nesses to the robberies in question, namely Jeanae McLenda (sic) and Ra’Onda Gilmore, who were willing and
available to testify at any hearing, and requested subpoenas for the witnesses on four (4) separate occasions. (T.T. 102-
04) (Copies of the letters are attached hereto as Appendix B). The testimony of these witnesses would have provided
evidence that Petitioner was not the gunman, the names of the actual perpetrators, and corroborated the testimony of
witnesses Heartnee and Jamar.” (Second Amended PCRA Petition, p. 9)

Petitioner also asserted that trial counsel was ineffective,

“. . . when he failed to consent to the Commonwealth’s oral Motion for Continuance based on the unavailability of
the victim, who recently gave birth. Counsel’s failure to consent resulted in the dismissal of CC 200715070, which
prohibited the admission of evidence proving that Petitioner did not commit that crime; and therefore, could not
have committed the crimes in the remaining two (2) cases” (Second Amended PCRA Petition, p. 11)

In support of his allegations, Petitioner appended written statements from Jeanae McLendon and Raonda Gilmore. In their
written statements McClendon and Gilmore, referring to events on September 16, 2007, indicated that they were with a group
of individuals who ordered the delivery of pizza to a house on Sheldon Street on the North Side of Pittsburgh. Their statements
further indicated that when the delivery person arrived two of the men with them, “Mike” and “Markey” robbed the pizza delivery
driver at gunpoint. (Appendix “B” Second Amended PCRA Petition) Their statements make no reference to any knowledge or
information concerning the robberies of September 30, 2007.

On July 18, 2012 the Commonwealth filed a response to the PCRA petition conceding that an evidentiary hearing was necessary
and further requesting a certification regarding the witnesses pursuant to 42 Pa.C.S.A. §9545(d). Petitioner subsequently filed an
appropriate witness certification on November 2, 2012. On January 18, 2013 an order was entered scheduling an evidentiary hear-
ing on February 28, 2013.1 On March 21, 2013 the Commonwealth filed a Motion To Dismiss PCRA Petition For Lack of Jurisdiction
alleging that Petitioner was claiming ineffectiveness of counsel related to the action at CC 200715070 and, as that action had been
dismissed and Petitioner was not serving a sentence of imprisonment probation or parole for that crime, he was not eligible for
relief under the PCRA and the Court lacked jurisdiction to entertain the petition.

At the PCRA hearing Petitioner called Jeanae McLendon who testified that on September 16, 2007 she was at a park on
Charles Street on the North Side of Pittsburgh with some friends and acquaintances when they decided to order pizza.
McLendon called and requested deliver to a home at a nearby address, not her home address, so she and her friends could then
walk back to the park and eat the food. (H. T., p. 7) McLendon testified that they ordered the pizza from Mandy’s pizza and then
waited near the address she had given for the delivery of the food. After waiting approximately 30 to 40 minutes a male driver
arrived and McLendon approached the driver and paid for the pizza when two of the men who in the group she was with,
“Markie” and “Mike”, suddenly approached her “took the pizza off of me and took the money off him and had guns drawn.” (H.
T., p. 10) McLendon testified that she did not know Markie and Mike’s last names as “They didn’t grow up with us.” (H.T., p. 7)
She described “Mike” as an African-American teenager approximately 5’10” or 5’11” tall. She could not approximate his weight
and could only describe him as having low-cut hair with no distinguishing facial features or tattoos. (H.T., p. 11) McLendon
testified that “Markie” was an African-American who was “skinny and a little shorter than Mike.” (H.T., p. 12) McLendon
testified that when Mike pulled out the gun he pointed it at her and took the food and robbed the driver. (H.T., p. 12) She testified
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that she then heard gunshots and ran with the other girls. McLendon testified that she was questioned by police and repeatedly
denied any involvement in the robbery. (H.T., p. 13) McLendon testified that Petitioner, who was friends with her older brother,
had no involvement with the robbery of the pizza delivery driver on September 16, 2007. (H.T., pp. 6, 13) McLendon also iden-
tified her statement which had been appended to the amended PCRA petition. McLendon also testified that she spoke with
Petitioner’s trial counsel about testifying and appeared on “several occasions” but was never called to testify. (H.T. p. 17)
McClendon acknowledged, however, that she was present in the courtroom when the case involving the robbery of September
16 was dismissed. (H.T., p. 18) 

Petitioner then called his mother, Joanne Reese, who testified that she provided information to trial counsel concerning potential
witnesses. Mrs. Reese testified as follows:

Q. Did you bring any information to him about potential witnesses?

A. Yes. Well, I had told Mark that – – I had told Mark that these kids had been doing this. And I know and went 
out and I took out a petition to people that know me and know my son?

Q. Who is “these kids”?

A. Jeanae, Raonda, Mercedes, Mike, Markie. There is like 10 of them altogether. They’ve been doing robberies 
all summer long. That is what they do.

Q. Okay.

A I went out and I knew people that knew me that know my son, and I got a petition and ask them if they read 
it and acknowledge it and if they would sign it and willing to come into testify to the fact that they know my 
son would never do nothing like that.

Q. To testify as a character witness?

A. Right. (H.T., pp. 20-21). (Emphasis added)

Mrs. Reese then identified the petition listing the names of persons willing to testify as character witnesses for her son and indi-
cated the trial counsel failed to call any of them. (H. T., p. 23)

Petitioner then testified that he discussed potential witnesses with trial counsel including Jeanae McLendon, Raonda
Gilmore and his mother. Petitioner testified that McLendon was not called because trial counsel told him that the “case got
thrown out, she would not be able to take the stand.” (H.T., p. 25) Petitioner alleged that when the Commonwealth moved for
the postponement of the case based on the failure of the victim to appear because she had recently had a baby, this was an error
because the victim in the case was, in fact, a male. Petitioner testified that when this was brought to counsel’s attention, coun-
sel stated: “Oh. Well, I made a mistake. That is just at least one of them got thrown out.” (H.T., p. 25) Petitioner indicated that
he then told trial counsel “Mark, we needed that case to show the motive of all these little boys that was doing everything.” (H.
T., p. 25) Petitioner asserted that he wanted McLendon to testify with respect to what she saw on September 16 and that when
the District Attorney said that the female victim could not appear because she had just given birth, trial counsel “took it upon
himself to ask for an acquittal thinking that was the one on September 30 and not on the 16th.” (H. T.,p 26) Petitioner contended
that had trial counsel given him the correct information he would’ve objected to the dismissal of the case involving the robbery
on the 16th asserting:

“Because, like, the whole thing was to show them the motive (sic) operandi on all three of the cases. There saying I
did all three of them. Then I need this one to show I didn’t do the other two. The one on the 16th to show I didn’t do
the other two.” (H. T., p. 27)

On cross examination Petitioner acknowledged that in his petitions and trial testimony he asserted that the actual perpetrator
of the robberies was a man by the name of James Bivens and that McLendon testified that it was two men named Mike and Markie.
(H. T., p. 29) Petitioner testified, “They are all friends. They part of like a gang called Tray (phonetic) They all young boys. They
all around that area. They all hang together. (H.T. p. 33)

Petitioner also called, trial counsel, Mark Lancaster who testified via telephone. Mr. Lancaster testified that he was privately
retained to represent Petitioner, that he met with him approximately a half dozen times prior to trial and that a number of
witnesses had been brought to his attention. (H.T., pp.35-36) Mr. Lancaster testified that he was aware of Jeanae McLendon as
a potential witness and that he spoke to her before trial and subpoenaed her to attend trial. Mr. Lancaster testified that, “Mr.
Wholey was the prosecutor. Mr. Reese was facing three charges. On one, he didn’t have his witnesses and that case was
dismissed.” (H.T., p. 37)

Mr. Lancaster testified that prior to the dismissal of the case he was aware that McLendon was the eyewitness for the case that
was being dismissed and that he did not plan on calling her to testify on any of the other cases as “She had no information with
respect to the other two cases.” (H.T., p. 38) Mr. Lancaster testified that he and Petitioner were unaware until the day of trial that
the victim from the September 16 robbery would not appear and that, while he believed that he spoke to Petitioner about the case
being dismissed prior to its dismissal, he could not be sure. (H.T., p. 39)

Mr. Lancaster further testified that he believed that there were alibi witnesses who were “honest and forthright and would clear
his name.” (H. T., p. 38) He testified that he did not believe that McLendon was necessary as a witness in the remaining cases.
Finally, Mr. Lancaster testified that he could not recall, without reviewing the trial transcripts, whether or not there were poten-
tial character witnesses that he failed to call at the time of trial. (H. T., p. 39) After consideration of the arguments by counsel and
consideration of all the evidence the PCRA petition was dismissed. This timely appeal followed.

DISCUSSION
Initially, the Commonwealth’s Motion to Dismiss for Lack of Jurisdiction must be considered. The Commonwealth alleges that

Petitioner’s claims of ineffectivenss relate to trial counsel’s conduct at case CC200715074 which was dismissed. Further, the
Commonwealth argues that since the post conviction statute, §9543(a)(1)(i), requires that a petitioner must be currently serving a
sentence of imprisonment, probation or parole for the crime in order to be eligible for relief, the instant petition must be dismissed.
The Commonwealth refers to Commonwealth v. Ahlborn, 699 A.2d 718 (Pa. 1997) for the proposition that if a petitioner is not
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currently serving a sentence for the challenged crime the denial of relief is required regardless of an collateral consequences to
the petitioner. In Ahlborn, the Court held that the dismissal of the petitioner’s PCRA petition was appropriate where the petitioner
had completed his sentence despite the fact that the petitioner argued that he might still suffer collateral consequences such as his
driver’s license suspension or the possibility of future sentencing or recidivist enhancements. However, in the instant case,
Petitioner is still serving a sentence of imprisonment and is not claiming only collateral consequences. In addition, Petitioner
asserts that counsel’s conduct was ineffective as it pertained to one of three cases that were joined for trial and that counsel’s
conduct prejudiced him in relation to the cases in which he was convicted and for which he is currently incarcerated. Therefore,
the Commonwealth’s Motion to Dismiss for Lack of Jurisdiction is without merit. 

In order for a petitioner to be entitled to relief on the basis that trial counsel was ineffective, a petitioner must show by a
preponderance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so under-
mined the truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth
v. Brady, 741 A.2d. 758, 763 (Pa. Super. 1999) This standard requires a petitioner to show: (1) that the claim is of arguable
merit; (2) that counsel had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of coun-
sel, there is a reasonable probability that the outcome of the proceedings would have been different, that is, that the petitioner
was prejudiced by the alleged ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is
presumed to be effective, however, and the burden rests with the petitioner to overcome that presumption. Commonwealth v.
Pierce, 527 A.2d 973, 975 (1987), Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a
petitioner fails to meet any one of these three prongs, relief should not be granted. Commonwealth v. Wells, 578 A.2d 27, 32
(Pa. Super. 1990)

In the instant case, Petitioner has failed to meet his burden of establishing that counsel was ineffective. Petitioner’s contention
that trial counsel was ineffective in failing to either object to the dismissal of the September 16 charges or in consenting to their
dismissal is misplaced because the dismissal of the September 16 charges was going to occur regardless of Petitioner’s position.
The Commonwealth represented that the victim necessary to prosecute the case was not going to be available, whether that victim
was a male or female, or the reason for his or her unavailability. A review of the record indicates that the Court did not elicit
Petitioner’s position on the matter and immediately denied the Commonwealth’s motion for a continuance based on the fact that
the victims and several witnesses, both prosecution and defense, were present and ready to proceed on the other cases.
Consequently, in the absence of any testimony being presented to prosecute the September 16 charges, the Motion for Judgment
of Acquittal at the close of all of the evidence pursuant to Pa.R.Crim.P. 606 (A)(2) was a formality. 

In addition, even assuming that the Commonwealth’s request for a postponement of the September 16 case was either consented
to or not opposed by trial counsel, it is absolutely clear that counsel would have had a reasonable basis and strategy for doing so.
In fact, there would be no reasonable basis to object to the Court’s denial of the postponement. The denial of the Commonwealth’s
request for a postponement relieved Petitioner of criminal liability on the robbery charge of September 16. Petitioner’s claim is
that counsel’s ineffectiveness precluded the introduction of evidence that he did not carry out the September 16 robbery, however,
this claim assumes that McLendon’s testimony would be found credible at trial and sufficient to counter any potential identifica-
tion of Petitioner if the victim of that crime testified. Interestingly, Petitioner’s mother included McLendon as one of the perpe-
trators of the September 16 robbery stating, “Jeanae, Raonda, Mercedes, Mike Markie. There is like ten of them all together.
They’ve been doing robberies all summer long. That is what they do.” (H.T., p. 20) In addition, contrary to McLendon’s assertion
that the two men robbed the pizza delivery driver without warning, the statement from Raonda Gilmore, appended to the PCRA
Petition, stated that “About five minutes before the food came me and Mercedes started walking down the street cause (sic) we
really didn’t want to be involved in the robbery.” (Second Amended PCRA Petition, Appendix “B”) Consequently, if testimony
of this nature were elicited at trial, McLendon’s overall credibility would certainly be called into question. Clearly counsel had
prepared by interviewing McLendon and subpoenaing her for trial as she acknowledged that she was present in the courtroom
when the case was dismissed. However, unlike the charges related to the September 30 robberies, Petitioner apparently had no
alibi witnesses for the September 16 robbery similar to those who testified on his behalf at trial. Therefore, faced with the option
of proceeding to trial and relying on McLendon’s testimony to clear Petitioner or objecting to the denial of the motion to post-
pone, which would lead to the termination of the prosecution, trial counsel’s only reasonable strategy would be to object to the
postponement. Indeed, if counsel had consented to the postponement and the victim later appeared and Petitioner was convicted
of the September 16 robbery, despite McLendon’s testimony, a clear claim of ineffectiveness of counsel could be asserted for hav-
ing failed to take the opportunity to have the prosecution terminated. In addition, Mr. Lancaster testified that he determined,
appropriately, that McLendon had no information concerning the September 30 robberies and there was no reason to call her as
a witness at the trial of the September 30 robberies. In fact, McLendon’s testimony would be irrelevant to the September 30
robberies and an objection on the basis of relevancy would have been sustained. Mr. Lancaster testified that his strategy involved
relying on the testimony of Petitioner, his mother, sister and the various alibi and character witnesses. This was an appropriate
strategy under the circumstances. The mere fact that this trial strategy ultimately proved unsuccessful does not render it unrea-
sonable. Commonwealth v. Rizzuto, 566 Pa. 40, 777 A.2d 1069, 1085 (2001). 

Petitioner asserts that the Commonwealth’s strategy was “guilty in one, guilty in all.” While it is clear that the Commonwealth
alleged that Petitioner was guilty of all three offenses, there was no requirement that Petitioner be found guilty of all three offenses.
The fact that some doubt could have been raised about Petitioner’s role in any one of the robberies would not preclude him from
being found guilty in one or more of the other robberies. Therefore, there was no error in failing to call McLendon to testify
concerning a case for which Petitioner was not on trial. The crime alleged, the robbery of a fast food delivery driver, is neither
unique nor rare. In addition, as noted at the time of the entry of the verdict in this case, the two victims who testified were very
emphatic and had no hesitation in their identification of Petitioner. Based on a review of the entire record in this case, trial counsel
was not ineffective related to the Commonwealth’s request for a postponement or in making a motion for judgment of acquittal or
in failing to present McLendon’s testimony.

Petitioner also claims that counsel was ineffective in failing to call a number of character witnesses who were identified by
Petitioner prior to trial. The trial record reflects, however, that character testimony was presented through John Marshall. Mr.
Marshall, in addition to being an alibi witness, testified that he was best friends with Petitioner for approximately ten years
and that he knew of Petitioner’s reputation for truthfulness and honesty. (T., p. 120) Consequently, counsel did present char-
acter testimony and other character witnesses would have been cumulative. A defendant is not prejudiced by the failure of
counsel to present merely cumulative evidence. Commonwealth v. Spotz, 896 A.2d 1191, 1229 (2006) In addition, given the
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nature of the identification testimony as discussed above and the fact that specific alibi witnesses were not found credible,
there is no reasonable probability that the outcome of the trial would have been different based on additional character
witnesses. Therefore, Petitioner has failed to establish any prejudice by any alleged failure to present additional character
witnesses. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). There being no other meritorious claims, Petitioner’s
PCRA petition was appropriately dismissed. 

BY THE COURT:
/s/Todd, J.

1 The evidentiary hearing was delayed until May 2, 2013 due to the unavailability of trial counsel who had been suspended from
the practice of law in Pennsylvania for one year pursuant to an order of the Supreme Court of November 22, 2011. Trial counsel
suspension was unrelated to his representation of Petitioner. At the time of the PCRA hearing, counsel testified via telephone from
Grand Junction, Colorado. (H.T., p. 34)

Commonwealth of Pennsylvania v.
Mark Evans

Criminal Appeal—POSS/PWID—Suppression—“Plain Feel”

No. CC 0005630-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 29, 2014.

OPINION
This is a direct appeal wherein the defendant, Mark Evans, appeals from the Judgment of Sentence dated September 23, 2013.

On that date, the defendant was convicted, after a stipulated nonjury trial, of possession of a controlled substance, namely, crack
cocaine. This Court sentenced the defendant to a one-year term of probation. The defendant filed a timely Notice of Appeal.
Defendant filed a Concise Statement of Errors Complained of on Appeal challenging this Court’s denial of his suppression

The credible facts adduced at the suppression hearing established the following events: Pittsburgh Police Officer Jeffrey
Abraham testified that he was in plainclothes and was patrolling the Beltzhoover section of the City of Pittsburgh, along with his
partner on February 20, 2013. This area is known as a high crime area. During the patrol, he observed a white Pontiac automobile
with an inoperable license plate light. He and his partner conducted a traffic stop. Officer Abraham exited the passenger side of
the police vehicle and approached the Oldsmobile. As he was walking toward the Oldsmobile, Officer Abraham observed the front
seat passenger, who was later identified as the defendant, “feverishly making a stuffing motion towards the left side of his body.”
At that point, Officer Abraham asked the defendant to exit the vehicle and Officer Abraham, fearing that the defendant may be
concealing a weapon, conducted a pat-down search of the defendant. No weapons were found on the defendant. However, during
the pat-down search, Officer Abraham discovered one rock of crack cocaine. According to Officer Abraham, he felt a pea sized
rock in the defendant’s pocket and it felt as though it had a chalky texture. Officer Abraham testified that he had training is detec-
tion of crack cocaine and he had personally handled crack cocaine on a number of occasions. The defendant was then placed under
arrest. Defendant challenges the legality of this search and seizure.

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect indi-
viduals from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth
v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforce-
ment officers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those interactions become
more intrusive. See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere
encounter’ (or request for information) which need not be supported by any level of suspicion, but carries no official compulsion
to stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111
S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a reasonable suspicion; it
subjects a suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional
equivalent of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial deten-
tion’, must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979);
Commonwealth v. Rodriguez, 532 Pa. 62, 614A.2d 1378 (1992).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a
show of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609
A.2d 177, 180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619
(1994). Such a detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the
requirements of Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular
encounter constitutes a seizure or detention, “a court must consider all the circumstances surrounding the encounter to deter-
mine whether the police conduct would have communicated to a reasonable person that the person was not free to decline the
officers’ request or otherwise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501
U.S. 429, 439, 115 L. Ed. 2d 389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter.
Circumstances to consider include, but are not limited to, the following: the number of officers present during the interaction;
whether the officer informs the citizen they are suspected of criminal activity; the officer’s demeanor and tone of voice; the
location and timing of the interaction; the visible presence of weapons on the officer; and the questions asked. See Beasley,
761 A.2d at 624.

If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity
is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
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Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may
conduct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light
of his experience, that criminal activity may be afoot). Moreover, as set forth in Packacki, “[i]f, during this stop, the officer
observes conduct which leads him to believe the suspect may be armed and dangerous, the officer may pat down the suspect’s outer
garments for weapons. If no weapons are found, the suspect is free to leave if the officer concludes he is not involved in any crim-
inal activity.” Id.

As set forth in Commonwealth v. Spencer, 735 A.2d 673, 677 (Pa. 1999), the Supreme Court explained

Pennsylvania courts recognize that under limited circumstances police are justified in investigating a situation, so
long as the police officers reasonably believe that criminal activity is afoot. Commonwealth v. Melendez, 544 Pa.
323, 676 A.2d 226, 228 (Pa. 1996); see also Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 (Pa. 1992)(reject-
ing any expansion of the Terry exception to probable cause). In order to demonstrate reasonable suspicion, the
police officer must be able to point to specific and articulable facts and reasonable inferences drawn from those
facts in light of the officer’s experience. Jackson, 698 A.2d at 573 (citing Terry, 392 U.S. at 27). Case law has estab-
lished that certain facts, taken alone, do not establish reasonable suspicion. Commonwealth v. Matos, 543 Pa. 449,
672 A.2d 769 (Pa. 1996)(flight alone does not constitute reasonable suspicion); Commonwealth v. Dewitt, 530 Pa.
299, 608 A.2d 1030 (Pa. 1992)(flight alone does not constitute reasonable suspicion); Commonwealth v. Kearney, 411
Pa. Super. 274, 601 A.2d 346 (Pa. Super. 1992)(mere presence in a high crime area does not warrant a stop).
However, a combination of these facts may establish reasonable suspicion. Terry v. Ohio, 392 U.S. at 22 (innocent
facts, when taken together, may warrant further investigation); Commonwealth v. Riley, 715 A.2d 1131, 1135 (Pa.
Super. 1998) (“a combination of circumstances, none of which alone would justify a stop, may be sufficient to
achieve a reasonable suspicion”).

Particularly germane to this case, in Commonwealth v. Parker, 957 A.2d 311, 314-315 (Pa.Super. 2008), the Superior Court
noted:

When a police officer lawfully stops a motorist for a violation of the Pennsylvania Motor Vehicle Code, the officer
is permitted to ask the driver to step out of the vehicle “as a matter of right.” Commonwealth v. Wilson, 2007 PA Super
175, 927 A.2d 279, 284, (Pa. Super. 2007), citing, Pennsylvania v. Mimms, 434 U.S. 106, 98 S. Ct. 330, 54 L. Ed. 2d 331
(1977). During this investigatory stop, the officer can pat-down the driver “when the officer believes, based on specific
and articulable facts, that the individual is armed and dangerous.” Commonwealth v. Stevenson, 2006 PA Super 38, 894
A.2d 759, 772 (Pa. Super. 2006), appeal denied, 591 Pa. 691, 917 A.2d 846 (2007), citing, Terry v. Ohio, 392 U.S. 1, 88 S.
Ct. 1868, 20 L. Ed. 2d 889 (1968); Commonwealth v. Hicks, 434 Pa. 153, 253 A.2d 276 (1969); Commonwealth v. Robinson,
410 Pa. Super. 614, 600 A.2d 957, 959 (1991), appeal denied, 533 Pa. 599, 617 A.2d 1273 (1992). Such pat-downs, which
are permissible “without a warrant and on the basis of reasonable suspicion less than probable cause, must always be
strictly limited to that which is necessary for the discovery of weapons” that might present a danger to the officer or
those nearby. Commonwealth v. Ingram, 2002 PA Super 405, 814 A.2d 264, 269 (Pa. Super. 2002) (quotation omitted),
appeal denied, 573 Pa. 671, 821 A.2d 586 (2003). When assessing the validity of a pat-down, “we examine the totality of
the circumstances... giving due consideration to the reasonable inferences that the officer can draw from the facts in
light of his experience, while disregarding any unparticularized suspicion or hunch.” Wilson, 927 A.2d at 284 (citation
omitted).

Even if it becomes clear to the police officer during the pat-down that the suspect does not have any weapons on his person,
an exception, the plain feel doctrine, allows for the seizure of other contraband when the officer feels an object “whose mass
or contour makes its criminal character immediately apparent.” Commonwealth v. Ingram, 2002 PA Super 405, 814 A.2d 264, 287
(Pa. Super. 2002) (quotation omitted), appeal denied, 573 Pa. 671, 821 A.2d 586 (2003); Commonwealth v. Pakacki, 587 Pa. 511, 521,
901 A.2d at 983, 989 (Pa. 2006). Contraband is “immediately apparent” if “the officer readily perceives, without further exploration
or searching, that what he is feeling is contraband.” Id. The item cannot be seized if, “after feeling the object, the officer lacks prob-
able cause to believe that the object is contraband without conducting some further search.” Id.

There is no question that the police officer was permitted to remove the defendant from the vehicle and conduct a pat-down
search. As the officer testified, upon commencing the traffic stop, the defendant was observed making furtive movements reach-
ing down to his left side as though he was stuffing something into the side of his pants. The driver’s shoulders were dipping from
side to side as if he was trying to hide something. See Commonwealth v. Wilson, 927 A.2d 279, 284-285 (Pa.Super. 2007)(after the
officer stopped and pulled behind the defendant, he observed him “looking into his rear view and side mirrors and his “shoulders
and stuff” were moving around.” The defendant’s “suspicious gestures and movements, in conjunction with the fact that he placed
his hands inside his coat pocket as if he were reaching for something, could lead officer to reasonably conclude that his safety was
in jeopardy.”); Commonwealth v. Mack, 953 A.2d 587 (Pa. Super. 2008) (the officer could have reasonably concluded that his safety
was in jeopardy and so was justified in subjecting the defendant to a Terry frisk based on the defendant’s “reaching movements
in the vehicle while the officer approached,” coupled with the time of day, the defendant’s nervousness, and his lack of proper
identification); Commonwealth v. Murray, 936 A.2d 76, 77 (Pa. Super. 2007) (the officer articulated sufficient facts to lead him to
conclude the defendant could have been armed and dangerous due to his “excessive movement inside the vehicle,” in addition to
the hour of night and the fact that the neighborhood was a well-known narcotics area).

Additionally, this Court is convinced that the officer was permitted to seize the crack cocaine found in the defendant’s pants
pocket. The officer testified that he was able to determine that the item in the defendant’s pocket was crack cocaine because of its
“chalky” texture and because of its small pea-sized shape. The officer had training and experience in detecting crack cocaine
and he had handled crack cocaine on many occasions. This Court believes that the nature of the crack cocaine was immediately
apparent to the officer and it was properly seized. Accordingly, the defendant’s claims are without merit and the judgment should
be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 29, 2014
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Commonwealth of Pennsylvania v.
Andy Buxton

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Aggravated Assault on Police Officer—Resisting Arrest

No. CC 2013-01413. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—February 20, 2014.

OPINION
This is a direct appeal wherein the defendant, Andy Buxton, appeals from the judgment of sentence of December 2,

2013. After a nonjury trial, this Court convicted the defendant of aggravated assault, resisting arrest and the summary
offense of disorderly conduct. He was sentenced to an aggregate term of imprisonment of not less than 11 ½ months nor
more than 23 months followed by three years’ probation. No further penalty was imposed at the summary count. This
appeal followed.

The defendant filed a Statement of Errors Complained Of On Appeal alleging that the evidence was insufficient to convict him
of aggravated assault and resisting arrest and that this Court’s sentence was based on an erroneous factual conclusion. The
credible evidence presented at trial disclosed that the following events transpired:

On January 13, 2013, Officer Tubin, a police officer from the City of McKeesport, was working a security detail at Pap’s
Sportsman’s Bar. In order for a patron to enter the bar, the patron was required to undergo a pat-down performed by Officer
Tubin. Shortly before 2:00 a.m. on that day, the defendant attempted to enter the bar. Office Tubin conducted a pat-down of the
defendant and discovered a bulge in the right watch pocket of the defendant’s pants. Officer Tubin asked the defendant about
the bulge and the defendant quickly grabbed the watch pocket from the outside of his pants, protecting it from Officer Tubin’s
reach. Officer Tubin noticed that a plastic bag was sticking out from the pocket. Relying on his training and experience, Officer
Tubin believed that the baggie contained narcotics. He removed the item from the defendant’s pants and determined there were
ten white pills in the baggie. The defendant became disorderly, yelling that the pills were his “vikes”. The defendant continued
screaming and carrying on. The defendant became aggressive and Officer Tubin feared that the defendant was going to assault
him. Due to the defendant’s disorderly conduct, he arrested the defendant and placed the defendant in handcuffs. He then
requested a police transport from the police station. The pills were later determined to be Vicodin, a schedule III controlled
substance.

While waiting for the police transport to arrive, the defendant continued to be unruly. Sergeant Rich soon arrived on scene
and the defendant was placed in the rear of the police vehicle to be transported to the McKeesport police station. Trial testimony
indicated that Sergeant Rich is 5’11” and approximately 245 pounds. He has been a weightlifter. Sergeant Rich testified at trial
that the defendant was “irate” when he arrived on the scene. The defendant was resisting efforts by Officer Tubin and another
officer, Officer Eastman, to place the defendant into the police vehicle. Assistance was required to get the defendant into the
police vehicle. Once the defendant was finally in the police vehicle, Sergeant Rich transported the defendant to the police
station.

When he arrived at the police station, Sergeant Rich attempted to remove the defendant from the police vehicle. The defendant
was still irate. Sergeant Rich attempted to explain to the defendant that he did not arrest him and he was just transporting him.
After the defendant was removed from the police vehicle, the defendant repeatedly attempted to spin and pull away from Sergeant
Rich. Sergeant Rich had to use what he termed an “arm bar” to gain control over the defendant. Sergeant Rich was required to
place his arm under the defendant’s arms where they were handcuffed against his back. This enabled Sergeant Rich to better
control the defendant as he escorted him into the police station. However, as they entered the police station, the defendant tried to
pull away from Sergeant Rich. Just as Sergeant Rich was about to enter the doorway of the police station, the defendant attempted
to pull away from Sergeant Rich again. Sergeant Rich, still applying the arm bar, became stuck between a second door and the
defendant. The defendant then made a very quick turn to his right causing an injury to Sergeant Rich’s shoulder area. Sergeant
Rich immediately released the defendant and began experiencing substantial pain. At this point, Officer Thomas responded to
assist Sergeant Rich. The defendant was placed in a holding cell. Sergeant Rich then went to the hospital for his injuries. He was
diagnosed with a torn rotator cuff.

Officer Thomas testified that the he observed the defendant resisting Sergeant Rich’s efforts to move the defendant toward the
holding cell. He testified that the defendant attempted to push Sergeant Rich into the wall as he was being escorted down the steps
of the station. After Officer Thomas became involved in the escort, the defendant attempted to “go limp” and not cooperate with
the officers. Because of the defendant’s actions, both Sergeant Rich and Office Thomas were required to get the defendant into the
cell. The defendant claims these facts were insufficient to convict him.

The test for sufficiency is whether viewing the evidence, and all reasonable inferences therefrom, in the light most
favorable to the Commonwealth, the fact-finder reasonably could have determined that all the elements of the crime were
established beyond a reasonable doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005); Commonwealth
v. Mackert, 781 A.2d 178, 186 (Pa.Super. 2001). It is for the trier of fact to make credibility determinations. Commonwealth
v. Schoff, 911 A.2d 147, 159 (Pa.Super 2006). Any doubts concerning a defendant’s guilt were to be resolved by the fact-
finder unless the evidence was so weak and inconclusive that no probability of fact could be drawn from the evidence. Id.
A trial court’s credibility determinations must be given great deference. See Commonwealth v. O’Bryon, 820 A.2d 1287,
1290 (Pa.Super. 2003).

A defendant may be convicted of aggravated assault under 18 Pa.C.S.A. §2702(a)(3) if he or she “attempt[ed] to cause or inten-
tionally or knowingly causes bodily injury to [an] officer[] ... in the performance of duty.” Bodily injury is defined as “impairment
of physical condition or substantial pain.” 18 Pa.C.S.A. § 2301. Essentially, a simple assault committed on a police officer consti-
tutes aggravated assault under this subsection. As set forth in Commonwealth v. Marti, 2001 PA Super 194, 779 A.2d 1177, 1182-83
(Pa. Super. 2001):

[L]ogically speaking, a simple assault committed against a police officer in the performance of his duties would
satisfy the elements of §2702(a)(3). The only differences between assaults under §2701(a)(1) and §2702(a)(3) are that
the latter applies when the assault is committed upon one of the persons enumerated in §2702(c) in the performance
of their duties and the latter does not allow for a mens rea of recklessness. Consequently, for purposes of defining the
bodily injury component of these provisions, whether the assault is characterized as “simple” or “aggravated” has no
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bearing on our interpretation. Calling a simple assault upon a police officer aggravated merely reflects the legisla-
ture’s intent to punish this assault more severely than one committed upon a layperson, which is accomplished by
grading the offense as a felony of the second degree rather than a misdemeanor of the second degree. Cf. 18 Pa.C.S.A.
§§ 2701(b) and 2702(b).

The evidence in this case was clearly sufficient to convict the defendant of aggravated assault. Sergeant Rich suffered
bodily injury, a torn rotator cuff, while he was performing his duties as a police officer. The defendant does not challenge that
this injury constitutes bodily injury. Additionally, the torn rotator cuff occurred as Sergeant Rich was transporting the defen-
dant to a holding cell after he had been arrested. The only issue germane to this appeal is whether the defendant knowingly
or intentionally caused the injury to Sergeant Rich. This Court believes the evidence amply proved this element of the
offense.

From the point of Sergeant Rich’s first interaction with the defendant, the defendant had been acting aggressively and
“irate”. Despite Sergeant Rich’s efforts to calm the defendant, the defendant engaged in a pattern of resistance that required
Sergeant Rich to use an arm bar to control the defendant. The defendant was certainly aware that Sergeant Rich’s arm was
placed in a position under his handcuffed arms for the purpose of controlling him. The defendant was clearly aware that he
was being taken to the police station and/or to a holding cell. The defendant was aware that he had Sergeant Rich’s arm in a
position that he could attempt to injure it. The defendant is a large person. He made a sudden maneuver with great force know-
ing that his actions were likely to cause bodily injury to Sergeant Rich. The defendant made the sudden maneuver when he
and Sargent Rich were in a confined area in which Sargent Rich’s ability to move was restricted. This Court believes that these
facts amply demonstrate that the defendant intentionally and knowingly caused bodily injury to Sergeant Rich while he was
performing his duties as a police officer. Accordingly, the evidence was sufficient to convict the defendant of aggravated
assault.

Defendant next claims that the evidence was insufficient to convict the defendant of violating 18 Pa.C.S. §5104. This offense is
established when a “person . . . with the intent of preventing a public servant from effecting a lawful arrest or discharging any
other duty . . . creates a substantial risk of bodily injury to the public servant or anyone else, or employs means justifying or requir-
ing substantial force to overcome the resistance.” 18 Pa.C.S. §5104; Commonwealth v. Stevenson, 894 A.2d 759, 775 (Pa.Super.
2006).

For the reasons set forth above, this Court believes that the evidence was clearly sufficient to prove this crime. The actions of
the defendant in resisting and injuring Sergeant Rich while he was attempting to transport the defendant to the police station were
designed to prevent Sergeant Rich from discharging his duties and the defendant’s actions not only created a substantial risk of
bodily injury to Sergeant Rich, but they also did actually injure him. Both Sergeant Rich and Officer Thomas were forced to employ
means justifying and requiring substantial force to overcome the defendant’s resistance. Accordingly, the same facts that justify
the aggravated assault conviction support defendant’s conviction under 18 Pa.C.S. §5104.

Defendant’s final claim is that the trial court somehow based its sentence on an erroneous factual conclusion that the defendant
was hostile toward police officers. This allegation is frivolous. A sentencing judge is given a great deal of discretion in the deter-
mination of a sentence, and that sentence will not be disturbed on appeal unless the sentencing court manifestly abused its discre-
tion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super. 2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super.
2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment;
it involves bias, partiality, prejudice, ill-will, or manifest unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525
(Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076 (Pa. 2002).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the
character of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal
characteristics, and potential for rehabilitation. However, where the sentencing judge had the benefit of a presen-
tence investigative report, it will be presumed that he or she was aware of the relevant information regarding the
defendant’s character and weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover, “the
sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b). The
sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by indicating that he or
she has been informed by the presentence report; thus properly considering and weighing all relevant factors. Boyer, supra,
citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).

The record in this case supports the sentence imposed by this Court. This Court did not make an erroneous factual conclusion.
It reviewed the presentence report. The specific facts of this case, as set forth above, support the contention that on that day, the
defendant demonstrated a hostile attitude toward law enforcement. He was unruly with Officer Tubin at the scene of his arrest.
He resisted the efforts of Officer Tubin and Officer Eastman to place him into the transport vehicle. He deliberately attempted to
injure Sargent Rich despite repeatedly being asked to calm down. Moreover, Sargent Rich was not involved in the actual arrest of
the defendant and served merely as the transport officer. He was uncooperative with Sargent Rich and Officer Thomas when being
placed into the cell. This Court imposed a standard range, county sentence indicating that the defendant was “worth one more try”.
The sentence is supported by the record.

Accordingly, the judgment in this case should be affirmed.
BY THE COURT:
/s/Mariani, J.

Date: February 20, 2014
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Commonwealth of Pennsylvania v.
Justin Stollenwerk

Commonwealth Appeal—Enforcement of Plea Agreement Re: Megan’s Law Registration

No. CC 200902444, 200902443. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—February 25, 2014.

OPINION
Defendant was charged at CC: 200902444 with Indecent Assault Person Less than 13 Years of Age and Corruption of Minors,

and at CC: 200902443 with Simple Assault.
On October 21, 2009, the defendant entered a negotiated plea to the charges of Indecent Assault Person Less than 13 Years of

Age and was sentenced to five years probation at CC: 200902444 and also entered a negotiated plea to Simple Assault and was
sentenced to two years probation. The sentences were to run concurrently. All remaining counts were withdrawn by the
Commonwealth at both criminal informations. In addition, the defendant was ordered to comply with ten years registration under
Megan’s Law.

On January 4, 2011, a probation violation hearing was held at both criminal informations identified above and defendant was
sentenced to a three year term of probation at the Indecent Assault count to run consecutive to any parole at that count.

Subsequently, on December 20, 2013, defendant filed a Motion to Enforce Plea Agreement so that he would not be forced to the
longer reporting requirements of the Adam Walsh Act. Based upon the Superior Court’s recent decision in Commonwealth v.
Hainesworth, 83 A.3d 444 (Pa. Super. 2013), this court granted the Motion and issued Findings of Fact dated January 9, 2014. The
Commonwealth filed this timely appeal.

During the writing of this Opinion, two decisions have been published by the Superior Court which elaborate and clarify the
Hainesworth holding. Based upon the most recent case, Commonwealth vs. Partee, __A.3d __, 2014 PA Super 28, decided on
February 20, 2014, it now this court’s Opinion that the fact that defendant had violated his probation distinguishes the instant case
from that of Hainesworth and that “having failed to abide by the terms of the plea bargain, that agreement is no longer in effect,
and hence, Defendant is not entitled to specific performance. Hainesworth is not controlling.” Commonwealth v. Partee, 2014 PA
Super 28, 2014 WL 661735 (Pa. Super. Ct. Feb. 20, 2014)

BY THE COURT:
/Machen, J.

February 25, 2014
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Cynthia Clifton v.
Joanne Bruscemi

Contract Interpretation—Ambiguity—Breach—Counsel Fees and Damages

No. GD 12-24293. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—February 12, 2014.

OPINION
Defendant Joanne Bruscemi and Plaintiff Cynthia Clifton both have appealed to the Superior Court of Pennsylvania from my

ruling that Ms. Bruscemi must transfer her joint ownership interest in a dwelling to Ms. Clifton. This Opinion provides the reasons
for my ruling. See Pa. R.A.P. No. 1925(a).

In 1993 Ms. Clifton and Ms. Bruscemi were involved in a relationship and began living together in an apartment. In 1995 Ms.
Clifton and Ms. Bruscemi moved to a single family home located at 266 Harrison Road, Turtle Creek, PA 15145. At that time, the
title to the home was solely in Ms. Clifton’s name, but in 2003 Ms. Clifton signed a deed transferring ownership to Ms. Bruscemi
and Ms. Clifton as joint tenants. The recorded deed contains a clause that makes it subject to an agreement between Ms. Clifton
and Ms. Bruscemi. Paragraph 4 of that agreement states:

If the relationship of CYNTHIA and JOANNE should terminate, then JOANNE agrees to transfer the residence immedi-
ately, upon vacating the property, back to CYNTHIA in exchange for payment by CYNTHIA to JOANNE of 50% of the
assessed value of the property at the time of termination less $60,000.

In October of 2012, the relationship of Ms. Clifton and Ms. Bruscemi terminated. Ms. Clifton then filed the lawsuit that initiated
this litigation. The lawsuit requested that Ms. Bruscemi be compelled to sign a deed transferring her interest in the home to Ms.
Clifton.

The dispute was tried before me, and on December 2, 2013 I signed a decree directing Ms. Bruscemi to transfer her interest in
the home to Ms. Clifton, with no payment due from Ms. Clifton. The decree also directed Ms. Clifton to satisfy a mortgage both her
and Ms. Bruscemi had signed and to pay all expenses of the transfer of Ms. Bruscemi’s interest. Both Ms. Clifton and Ms. Bruscemi
timely filed motions for post trial relief, which I denied. Both then filed timely appeals to the Superior Court and statements of
matters complained of on appeal. Since Ms. Bruscemi was first to appeal, the issues she plans to raise in her appeal will be
addressed first.

Ms. Bruscemi argues that I made an error by finding the written agreement is not ambiguous. See Defendant’s Concise
Statement of Matters on Appeal (“Defendant’s Statement of Appeal” hereafter), ¶ No. 1. I acknowledge struggling during trial with
enforcing the written agreement because it omits provisions identifying responsibility for the deed transfer tax and the mortgage,
and also because it does not limit Ms. Clifton’s ability to unilaterally declare the relationship terminated. As a result, I did say
during the trial that the agreement is ambiguous. However, after considering the parties’ written closing arguments, I determined
that my concerns did not make the agreement “ambiguous” under its Pennsylvania law definition. To be ambiguous, the agreement
has to be capable of being understood in more than one sense. See Hutchison v. Sunbeam Coal Co., 513 Pa. 192 at 201, 519 A.2d
385 at 390 (1986). The omitted provisions and the unilateral, unlimited right provided to Ms. Clifton do not have the effect of
giving what is set forth in the agreement more than one meaning. Accordingly, I was correct in finding that the agreement is not
ambiguous.

Ms. Bruscemi also argues that, because she paid for half of the home’s expenses (mortgage, utilities, taxes, etc.), I made an error
by ordering her to transfer her ownership interest to Ms. Clifton without requiring Ms. Clifton to pay any compensation. See
Defendant’s Statement of Appeal, ¶ No.2. The testimony established that there were two agreements between the parties. The first
of the agreements was oral, made in 1993 when they began living together, and simply was that each of them would pay half of
their housing expenses. The second agreement is the 2003 written agreement appended to the deed transferring the home owned
by Ms. Clifton to Ms. Clifton and Ms. Bruscemi as joint tenants. No evidence was presented of any provision in either agreement
to compensate Ms. Bruscemi based on her payment of half of the housing expenses. The only applicable provision of either agree-
ment is paragraph 4 of the written agreement. That provision requires Ms. Clifton to pay Ms. Bruscemi “50% of the assessed value
of the property…less $60,000.” The assessed value is $98,000, hence 50% of that is $49,000, less $60,000 is negative $11,000. Since
the applicable provision yields a negative payment amount from Ms. Clifton, I was correct in not requiring any payment from her
to Ms. Bruscemi.

Ms. Bruscemi also argues that I should have applied the formula in paragraph 3 of the agreement, which states:

The consideration for this transfer is that JOANNE agrees to grant to CYNTHIA the first right of first refusal to purchase
the residence at any time at the real estate assessed value less $60,000 as indicated in the following sentence. If the
residence is sold at any time to any entity, CYNTHIA shall receive the first $60,000 of the gross sale price before expenses
with the net remainder split between CYNTHIA and JOANNE as joint owners of the property.

See Defendant’s Statement of Appeal, ¶ No. 3. While this formula results in a different final amount than the formula in para-
graph 4, it applies when the home is sold, which did not occur. Ms. Bruscemi argues paragraph 3 applies because Ms. Clifton
testified there is no difference between paragraphs 3 and 4 with respect to distribution of funds between the parties. See T., p. 40.
Ms. Clifton is wrong and there is a difference, but she gave no testimony on whether she believes that $60,000 should be subtracted
first or last. Hence, her testimony that they are the same, when they are not, cannot be equated to an endorsement of either
formula. In other words, she could just as easily have meant that the formula in paragraph 4, rather than paragraph 3, applies.
Since Ms. Clifton’s trial exhibits verify this was her position (see exhibits 4 and 6), there is no merit to the argument that the
formula in paragraph 3 applies.

Ms. Bruscemi’s final argument is that I made a mistake by finding that Ms. Clifton’s use of self-help to evict Ms. Bruscemi is
not a breach of the Agreement. See Defendant’s Statement of Appeal, ¶ No. 4. However, since it is implicit in Paragraph 4 that Ms.
Bruscemi will vacate the home if her relationship with Ms. Clifton terminated, Ms. Bruscemi is the party who breached the
Agreement by not vacating the home. Ms. Clifton’s use of physical force to coerce Ms. Bruscemi to comply with the Agreement was
improper and could have been the basis for a civil tort claim (Ms. Bruscemi elected not to assert any personal injury claim). But
it did not violate any term of the Agreement. Therefore, I was correct in determining it was not a breach of the Agreement.
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Next I will address the issues Ms. Clifton plans to raise in her appeal.
Ms. Clifton argues I erred by ordering her to satisfy the mortgage by refinance or sale of the home. See Plaintiff ’s Statement of

Matters Complained of on Appeal (“Plaintiff ’s Statement of Appeal” hereafter), ¶ No. 1. However, Ms. Clifton’s argument against
my order for her to refinance clearly is defeated by her agreement on the record that she would refinance (see T., pp. 17 and 210).
If Ms. Clifton could not obtain approval for a refinance loan, it would be inequitable for Ms. Bruscemi to be stripped of ownership
while remaining obligated to pay the mortgage. See T., p. 129. I therefore ordered Ms. Clifton to satisfy the mortgage by selling the
home if she were unable to do so by refinance. Hence, there is no merit to the argument that I erred by ordering the refinance or
sale of the home, and in any event, the sale issue is moot because Ms. Clifton was able to refinance. See ¶ No. 12 of Petition to
Enforce Decree filed 1/24/14 and Order dated 1/23/14.

Ms. Clifton also argues I made a mistake by denying her counsel fee claim because allegedly I “agreed at trial to bifurcate those
claims to separate proceedings.” Plaintiff ’s Statement of Appeal, ¶ No. 2. The transcript from the trial plainly demonstrates that
Ms. Clifton, rather than the undersigned, is mistaken:

MR. MAHOOD: Your Honor, as to the claim for fees that we have raised, the claim for counsel fees, my thought would
be that it would make most sense to sort of bifurcate that from the trial of the rest of the matter and in part because I
don’t know what the final number is going to be until we have finished this proceeding. My suggestion would be that we
present that by petition subsequent to the proceeding before the Court.

THE COURT: Any objection to that?

MR. HULTON: I don’t see how in any way Section 2503 applies, but I have no objection to the Court considering that later.

THE COURT: Well, I think that as to whether it applies or not you’re going to have to put any evidence of that in here,
but assuming that you meet that burden, you are talking about the amount that would be handled in that other process;
is that correct:

MR. MAHOOD: Yes, Your Honor, and we believe that the evidence is already in the record as far as the entitlement fees.

T., pp. 88-89. Thus, the issue of whether Plaintiff was entitled to any award of counsel fees under 42 Pa. C.S. §2503 was not bifur-
cated to a separate proceeding. Assuming I found Ms. Clifton entitled to an award of counsel fees, then the determination of the
amount of the award would be bifurcated to a separate proceeding. Since I did not find from the evidence submitted at trial that
Ms. Bruscemi’s conduct was “dilatory, obdurate or vexatious during the pendency…” of the litigation (see 42 Pa. C.S. §2503(7)),
there could not be any award of counsel fees that would require another proceeding to calculate1.

Ms. Clifton also argues I erred by not awarding her money damages. See Plaintiff ’s Statement of Appeal, ¶ Nos. 3 and 7. Ms.
Clifton and Ms. Bruscemi had an oral agreement to split their housing expenses such as the mortgage and utilities, and for approx-
imately two months before Ms. Bruscemi vacated the home, she did not pay her share. Ms. Clifton ended up having to pay Ms.
Bruscemi’s share, which she alleges amounted to $2,613.95. See Exhibit 82. I did not award Ms. Clifton any of these damages
because of testimony I found credible that they were offset by housing expense payments Ms. Bruscemi made for Ms. Clifton when
she was unemployed and underemployed. T., pp. 102-103. While the testimony at the trial did not establish the precise amount of
Ms. Clifton’s share of the expenses paid by Ms. Bruscemi, Ms. Clifton admitted she was unemployed a “couple months” and under-
employed for an additional period of time. T., p. 70. Since this amount of time was equivalent or greater than the amount of time
Ms. Bruscemi had not paid her expenses, I was correct to not award Ms. Clifton money damages.

Ms. Clifton also argues I erred by finding she utilized “self help” and assaults upon Ms. Bruscemi to obtain exclusive posses-
sion of the home. See Plaintiff ’s Statement of Appeal, ¶ No. 4. While Ms. Clifton testified this was untrue, I found the testimony of
Ms. Bruscemi and John Francis that his had occurred to be more credible. See T., pp. 94-97 and 200-203. Since determinations of
credibility are left to the judge in a non-jury trial, there can be no error in my determination that Ms. Clifton assaulted Ms.
Bruscemi.

Ms. Clifton also argues I made a mistake by determining the home’s assessed value is $98,000. See Plaintiff ’s Statement of
Appeal, ¶ No. 5. Exhibit 3 is the 2012 Allegheny County Assessment, and it lists a “Full Market Value” of $98,000 and a “County
assessed Value” of $83,000. Ms. Clifton argues I should have used the $83,000 “County Assessed Value.” The two different values
are due to Allegheny County’s $15,000 tax exclusion on homesteads. See 53 Pa. C.S. §8581-85863. Since the $15,000 is an amount
that Allegheny County decided to “exclude from taxation…of the assessed value” (53 Pa. C.S. §8583(a)), my decision that $98,000
is the assessed value is correct.

Ms. Clifton also argues I erred by finding the parties relationship terminated in October of 2012 because the evidence estab-
lishes it was August of 2012. See Plaintiff ’s Statement of Appeal, ¶ No. 6. Ms. Clifton does not explain the significance of this alleged
error. In any event, Ms. Clifton testified the relationship terminated in “the fall of 2012” (T., p. 21), “early fall of 2012” (T., p. 26)
and “August of 2012” (T., p. 29). Since this inconsistent testimony left me uncertain over when the relationship terminated, I was
more comfortable with the earliest date documented by a letter from Ms. Clifton’s counsel. See Exhibit 4, letter dated October 26,
2012. Therefore, I did not make an error by finding the parties’ relationship terminated in October of 2012.

Ms. Clifton’s final argument is that I erred by not ordering Ms. Bruscemi “to file a complete accounting of her management and
use of the parties’ joint account.” Plaintiff ’s Statement of Appeal, ¶ No. 7. Ms. Clifton’s requests for an accounting relative to the
joint account reference only Ms. Bruscemi’s failure to pay bills from the account in November of 2012 and subsequent withdrawal
of all funds from it. See Complaint ¶ nos. 28-38 and Plaintiff ’s Pretrial Statement. Since Ms. Clifton offered into evidence the bank
statements from this joint account from September 26, 2012 until its closure on November 27, 2012 as well an online bill pay
history covering that same time period (see Exhibits 8-a, 12 and 13), Ms. Clifton received the accounting she requested. Therefore,
I was correct in not ordering any accounting.

BY THE COURT:
/s/Hertzberg, J.

1 While Ms. Clifton argues only that the counsel fee denial was erroneous because the issue was allegedly to be bifurcated, my deci-
sion that the evidence submitted at trial did not justify a counsel fee award for dilatory, obdurate or vexatious conduct also was not
an abuse of my discretion. See Gall v. Crawford, 2009 PA Super. 187, 982 A.2d 541 at 549-550, appeal denied 12 A.3d 752, 608 Pa. 655.



May 30 ,  2014 page 165

2 I believe the real amount to be closer to $2,000 since Exhibit 8 is premised on expenses for the entire month of January, but the
undisputed testimony was that Ms. Bruscemi vacated the home on January 10. T., p. 203.
3 The Township and School District where the home is located may not have had any homestead exclusion or may have excluded
an amount greater or less than $15,000.

Carol Brown v.
Premier Properties

Landlord-Tenant—Eviction—Abandonment of Tenant Property—Conversion

No. AR 12-6850. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 6, 2014.

OPINION
After I ruled that Defendant Premier Properties (“Premier”) owes Plaintiff Carol Brown $8,167.00 because Premier refused to

let Ms. Brown retrieve her personalty from her former apartment, Premier appealed to the Superior Court of Pennsylvania. I write
this Opinion to provide the reasons for my ruling. See Pa. R.A.P. No. 1925(a).

In February of 2010, having lived for thirty years in a big ten room home in Sewickley, Ms. Brown decided that, with her
children grown up and moved out, she would downsize. She rented a two bedroom apartment in nearby Fair Oaks from Premier
and packed into it as many of her belongings as would fit. Ms. Brown was never late paying rent, but on July 17, 2012 Premier filed
a Landlord and Tenant Complaint demanding possession of Ms. Brown’s apartment because of “unauthorized residents, disruptive
behavior.” On July 25, 2012 the Magisterial District Judge granted Premier’s1 request for possession. With Ms. Brown not appeal-
ing within ten days, on August 15, 2012 Premier had a constable serve an order for possession and notice to vacate on Ms. Brown.

The date of eviction, August 27, is handwritten in the notice to vacate, and this date on Ms. Brown’s copy was not very legible.
She believed she had until August 29. Ms. Brown received the keys on August 25 to a new apartment located in Moon Township,
and she began moving some of her possessions there via her car. On August 26 she rented a moving truck from U-Haul, and with
help from her family, had the truck about fifty percent full by the end of the day. Ms. Brown slept that night in the apartment she
rented from Premier with the partly filled truck parked outside. The plan for August 27 was for Ms. Brown to go to work in the
morning in her regular employment as a nurse while her family completed the move, and for Ms. Brown to return after work to
clean and otherwise make the apartment ready for return to Premier’s possession.

While at work at 9:00 a.m. on August 27, a constable reached Ms. Brown by telephone and informed her that she had been evicted
and to contact Premier co-manager Marion Tavernaris to make arrangements to obtain the rest of her belongings. The constable
then changed the lock on the door to the apartment and provided the keys to Premier. Ms. Brown’s adult daughter tried to help her
mother by calling Ms. Tavernaris that day, but the calls were not returned. The next day Ms. Brown spoke by telephone with Ms.
Tavernaris and asked if she could unlock the apartment and let Ms. Brown get her belongings. Ms. Taverneris said “[n]o, I’m not
coming to unlock the door. And no, I’m not making any other arrangements with you. And don’t call me again.” Trial Transcript,
Trial Date November 26, 2013 (“T.” hereafter), p. 16. To try to get her belongings, Ms. Brown also called John Gudzan2, whom she
believed was the maintenance man, but who describes himself as the manager of the apartments. He told her “I’m not going to
make a special trip up there. I’m in the middle of working down in Beaver Falls. And…I don’t give a fuck about you….” T., p. 17.
Ms. Brown also called the local police, but they were not able to help her. As a result, she never was able to remove any of her
personalty that was in the apartment when she went to work the morning of August 27. While Ms. Tavernaris denied speaking with
Ms. Brown and Mr. Gudzan did not acknowledge being that rude with her, their testimony was not credible. Testimony from
Premier’s witnesses, that after Ms. Brown was locked out, the apartment looked like it had been ransacked, with trash, debris and
clutter strewn about (See T., pp. 73-74, 92-93 and 98-99) also was not credible. On the other hand, the testimony of Ms. Brown, her
daughter and her fiancé as to the telephone calls, the belongings and the condition of the apartment was very credible.

Ms. Brown sued Premier for money damages resulting from the loss of her personal property. I presided over the nonjury trial
and received testimony from seven witnesses, including Ms. Brown, her daughter, her fiancé, Ms. Tavernaris and Mr. Gudzan.
After my verdict against Premier in the amount of $8,167, Premier filed a Motion for Post-Trial Relief. I denied the Motion, and
Premier timely filed a notice of appeal and a concise statement of matters complained of on appeal.

Premier will argue on appeal that it had no common law duty to return the belongings after the lawful eviction of Ms. Brown.3

This argument cannot succeed because Premier had a duty to allow Ms. Brown to retrieve her personalty under the common law
tort of conversion. Conversion is “the deprivation of another’s right of property in, or use or possession of, a chattel, or other inter-
ference therewith, without the owner’s consent and without lawful justification.” Stevenson v. Economy Bank of Ambridge, 413 Pa.
442, 451, 197 A.2d 721, 726 (1964) citing Gottesfeld v. Mechanics and Traders Insurance Co., 196 Pa.Super 109, 115, 173 A.2d 763,
766 (1961). One of the four ways that conversion can be committed is by “[u]nreasonably withholding possession from one who has
the right to it.” Stevenson, supra, 413 Pa. 442, 452, 197 A.2d 721, 726, Norriton East Realty Corporation v. Central-Penn National
Bank, 435 Pa. 57, 60, 254 A.2d 637, 638 (1969) quoting Prossser, Torts §15 (2d ed. 1955). It is obvious that Premier interfered with
Ms. Brown’s right to her belongings by unreasonably withholding possession from her, thereby converting them. Hence, Premier
had a right to possession of the apartment, but it had no right to withhold possession of Ms. Brown’s belongings. Therefore,
Premier’s argument that there is no common law duty to return4 Ms. Brown’s belongings has no merit.

Premier also will argue on appeal that this clause in the lease absolves it of liability:

All belongings left by Tenant become Landlord’s property to remove or keep as abandoned property.

However, that clause is not applicable as Ms. Brown’s belongings were not “left” by her. The definition of “left” is “to allow to
remain by oversight.” WEBSTER’S DICTIONARY OF THE ENGLISH LANGUAGE, ENCYCLOPEDIC EDITION (1987). Hence, if
Ms. Brown had forgotten to remove items from a closet, these items would have been “left” by her. But, belongings are not “left”
when their owner has made every effort to take them with her, but the Landlord has refused to let her have them. In other words,
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the personalty was not “left” since it was Premier’s refusal to allow Ms. Brown to have the personalty, rather than Ms. Brown not
remembering, that allowed the personalty to remain in the apartment. In addition, at that time the law in Pennsylvania was that
“[n]othing short of the clearest expression of an agreement by the parties…can justify the extension of the grasp of the landlord
so as to cover chattels, or personal property brought upon the premises by the tenant….” 339-41 Market St. Corp. v. Darling Stores
Corp., 355 Pa. 312, 316, 49 A.2d 686, 688 (1946), citing Lindsey Bros., Inc. v. Curtis Pub. Co., 236 Pa. 229, 234, 84 A.2d 783, 784
(1912). Since it is anything but clear that Ms. Brown’s belongings were “left” by her in the apartment on August 27 and thereafter,
Premier’s grasp does not cover them. Hence, the clause in the lease giving Premier belongings left in the apartment does not
absolve Premier of liability.

BY THE COURT:
/s/Hertzberg, J.

1 The Plaintiff in the Magisterial District Judge proceedings actually is Marion Tarvernaris, co-manager of the apartment build-
ings that included the apartment rented to Ms. Brown. Ms. Brown’s lease is with Premier, and Ms. Tavernaris was acting on behalf
of Premier.
2 He is referred to in the Trial Transcript as John “Goodson.”
3 Legislation, effective 60 days after July 5, 2012, designates time periods and provides more specifics for landlord and tenant
obligations relative to personal property after execution of an order for possession. See 68 P.S.§505.1. If this Legislation was in
effect, Ms. Brown would have had ten days after the execution of the order of possession “to contact the landlord regarding
tenant’s intent to remove any personal property remaining on the premises.” 68 P.S.§505.1(b).
4 Insofar as “return” could be construed to impose an obligation by Premier to transport Ms. Brown’s belongings to another loca-
tion, Ms. Brown never asked Premier to “return” them. She asked only that Premier allow her to enter her former apartment so
she could retrieve her belongings. Premier cannot dispute this as it acknowledges seeing the U-Haul truck that Ms. Brown rented
(see T., pp. 86 and 95-96) parked near the apartment, and Ms. Brown ended up renting the truck for longer than she anticipated as
she waited to find out whether Premier would unlock the apartment to let her retrieve her belongings. See T. pp. 17-18.

Citizens Bank of Pennsylvania v.
Ruth A. Heastings

Mortgage Foreclosure—Default Judgment—Motion to Vacate—Timeliness

No. MG 12-000254. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—March 21, 2014.

OPINION
This appeal relates to an order entered by me in Motions Court on February 26, 2014, wherein I denied the motion of defendant,

Ruth A. Heastings (Heastings) to Open Default Judgment and Set Aside Sheriff ’s Sale.

I. FACTS
Review of the docket entries show that Heastings’ mortgagee, plaintiff Citizens Bank of Pennsylvania (Citizens) filed a

Complaint in Mortgage Foreclosure against her on February 6, 2012. The complaint was served by the Sheriff on February l3, 2012,
by service on Heastings’ daughter, Tiffany Galup, an adult resident of the home. On Failure to Answer, Citizens took a Default
Judgment on March 20, 2012, and simultaneous therewith filed a Praecipe for Writ of Execution.

Apparently, service of the writ was not accepted by Heastings, so an order permitting service of the Notice of Sale by certified
and regular mail and posting of the premises was entered on June 6, 2012, by my colleague, the Honorable Robert A. Colville.

Thereafter, a Sheriff Sale ensued and on September 7, 2012, the Sheriff acknowledged the deed for this property to plaintiff
Citizens. Said deed was then recorded on October 2, 2012.

Subsequently, on February 19, 2014, Heastings filed her Motion to Vacate the aforesaid default judgment and sheriff sale.
Six days later, on February 25, 2014, Citizens filed its answer in opposition to the above motion. On the next day the parties, by
counsel, appeared before me to argue the motion, which I denied.

II. ANALYSIS
At that argument, counsel for Heastings, seeking to raise a jurisdictional issue, asserted that she knew nothing about this

matter, and denied that she had ever been served with a complaint or any notice of default or any notice of execution. Counsel
asserted that he had affidavits from Heastings and her daughter substantiating her claim. Obviously, counsel for Citizens objected
to all such assertions. A record of the argument was made.

With respect to my denial of the motion, I was not persuaded that Heastings was unaware of what was going on with her house.
Her own affidavit reveals such knowledge.

The Sheriff ’s return shows service of the complaint on February 13, 2012, by service on Heastings’ daughter, Tiffany Galup, age
22, who was a family member with whom Heastings resides. Conveniently, Galup acknowledges she is Heastings’ daughter but says
she wasn’t at the home on February 13, 2012, and has been at odds with her mother since March 10, 2010, and has not lived at the
house since March 2010.

Her explanation belies the fact that the Sheriff would have no way of knowing the person he served was Tiffany Galup unless
she told him.

Further, the affidavit for Heastings is equally fantastic. She acknowledges that she was in default and knew it, yet blithely
proceeded to rely on unsubstantiated delay or errors in the U.S. Mail to excuse her neglect.

Moreover, in her motion, counsel states that Citizens served Heastings with eviction papers on October 31, 2012. She, thereafter,
filed for Chapter 13 Bankruptcy on November 14, 2012, and asserts she learned of the foreclosure sale only during eviction. Said
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eviction occurred as a result of Citizens receiving Relief from Stay on June 3, 2013.
That was the time for Heastings to have filed her motion and these affidavits. She and counsel, who should have immediately

searched the docket, should have filed in June. Their waiting until February 19, 2014, to file their motion – almost seven months –
is fatal to their motion. Recognizing their inexcusable delay, they have produced these affidavits in an effort to attack jurisdiction
and avoid the consequences of sleeping on their rights. In addition, their affidavits are desperation measures and warrant no
credibility. Thus, I denied the motion.

The foregone is what I did and why I did it.
BY THE COURT:
/s/O’Reilly, J.

Dated: March 21, 2014

Red Vision Systems, Inc. and Titlevision Texas, LLC v.
National Real Estate Information Services, L.P.,

National Real Estate Information Services, Inc., and NREIS of Texas, LLC
Breach of Contract—Fraudulent Conveyances—Discovery—Attorney-Client Privilege

No. GD-13-008572. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—February 26, 2014.

OPINION AND ORDER OF COURT
Plaintiffs provided reports of title searches and related real estate services to defendants for which they were not paid.

Plaintiffs aver that more than $530,000 is owing. In this litigation, plaintiffs have raised claims for breach of contract and unjust
enrichment against each of the three defendants.

Thomas K. Lammert, Jr., is the former in-house general counsel to each of the defendants.
After the Complaint was filed, plaintiffs learned that defendants are no longer operating entities and/or have been dissolved.
On information and belief, plaintiffs allege that defendants transferred substantial assets to unknown successor entities in order

to avoid paying creditors, including plaintiffs. Thus, they seek discovery to obtain information relating to the disposition of defen-
dants’ assets and to identify possible sources of recovery. The information which plaintiffs seek may permit plaintiffs to amend
their Complaint to raise causes of action based on the law governing fraudulent transfers.

Plaintiffs state that Mr. Lammert is the only person of whom they are aware with information concerning the identity of the
persons who were involved in the cessation and transfer of assets.

Plaintiffs seek to depose Mr. Lammert and to have him produce at his deposition documents described in Attachment 1.1

Mr. Lammert has filed a Motion to Quash Subpoena and for Protective Order that is the subject of this Opinion and Order of Court.

I.
The controlling issue is whether Mr. Lammert may withhold documents on the ground that they are protected by the attorney-

client privilege. There is limited case law addressing the issue of whether Mr. Lammert may invoke the attorney-client privilege
on behalf of the defendant-corporations that are no longer doing business.

Ordinarily, it is the client or former client, rather than the lawyer, that raises the privilege. In our case, only the lawyer is claiming
the privilege on behalf of his former clients.

However, a lawyer is expected to raise the attorney-client privilege on behalf of a former client who is now deceased. The
reasoning in support of allowing counsel to raise the privilege where the client is deceased is set forth by the Supreme Court of the
United States in Swidler & Berlin v. U.S., 524 U.S. 399 (1998):

Despite the scholarly criticism, we think there are weighty reasons that counsel in favor of posthumous application.
Knowing that communications will remain confidential even after death encourages the client to communicate fully and
frankly with counsel. While the fear of disclosure, and the consequent withholding of information from counsel, may be
reduced if disclosure is limited to posthumous disclosure in a criminal context, it seems unreasonable to assume that it
vanishes altogether. Clients may be concerned about reputation, civil liability, or possible harm to friends or family.
Posthumous disclosure of such communications may be as feared as disclosure during the client’s lifetime.

The Independent Counsel assumes, incorrectly we believe, that the privilege is analogous to the Fifth Amendment’s
protection against self-incrimination. But as suggested above, the privilege serves much broader purposes. Clients
consult attorneys for a wide variety of reasons, only one of which involves possible criminal liability. Many attorneys act
as counselors on personal and family matters, where, in the course of obtaining the desired advice, confidences about
family members of financial problems must be revealed in order to assure sound legal advice. The same is true of owners
of small businesses who may regularly consult their attorneys about a variety of problems arising in the course of the
business. These confidences may not come close to any sort of admission of criminal wrongdoing, but nonetheless be
matters which the client would not wish divulged.

Id. at 407-408.

This justification for allowing the attorney-client privilege to survive the death of a client does not apply to a corporate entity
that no longer conducts business. In a corporate setting, corporate officers are not going to be reluctant to talk to counsel because
of the possibility that the information could be communicated when the corporation is dissolved. This is so because the client’s
communications can be disclosed by new management or a trustee in bankruptcy. Thus, a corporate official does not have the same
expectations as the client who is an individual.

Furthermore, a corporation that has ceased to exist is not concerned about reputation, civil liability, or harm to friends or family.
Moreover, see Comment k to § 73 of the Restatement (Third) of the Law Governing Lawyers which states: “When a corporation
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or other organization has ceased to have a legal existence such that no person can act in its behalf, ordinarily the attorney-client
privilege terminates …. ”

Mr. Lammert appears to take the position that he is obligated to protect his former clients. However, they do not exist. Thus, it
appears that he is seeking to protect the interests of individuals who were officers and employees of the former corporations. Case
law provides that corporate counsel is obligated to protect the interests of the corporation—not the individual interests of its
officers and directors. The corporate interests no longer need to be protected.

II.
Mr. Lammert states that plaintiffs’ subpoena reaches thousands of documents that are in his possession, custody, or control. He

further states that it would be an extreme hardship for him to produce these documents because he cannot blindly turn over the
documents. Instead, he must review each document to determine if it is privileged (attorney-client or work-product) or if it is
subject to a confidentiality and non-disclosure agreement.

I disagree. For the reasons I discussed, the attorney-client privilege does not protect documents in Mr. Lammert’s possession,
custody, or control. The work product doctrine does not bar production of any of the documents because they were not prepared
for use in this litigation. Mr. Lammert does not violate any confidentiality or non-disclosure agreements by turning over documents
pursuant to a court order. Thus, Mr. Lammert may blindly turn over the documents.

III.
While I agree with Mr. Lammert that the discovery which plaintiffs seek should be characterized as pre-complaint discovery,

when I weigh the importance of the discovery request against the burdens imposed on Mr. Lammert, I conclude that the discovery
should be permitted. See Pa.R.C.P. No. 4003.8.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 26th day of February, 2014, it is hereby ORDERED that Thomas K. Lammert, Jr., Esquire’s Motion to Quash Subpoena

and for Protective Order is denied.

BY THE COURT:
/s/Wettick, J.

1 Plaintiffs are not claiming that Mr. Lammert was involved in any scheme to transfer assets in order to avoid payment of creditors.

EXHIBIT 1

TO SUBPOENA TO THOMAS LEMMERT, JR.

1. All documents relating to the current operations of NREIS, L.P., NREIS, Inc. and/or NREIS of Texas, LLC.

2. All documents relating to the transfer of assets of NREIS, L.P. and/or NREIS, Inc. from January 1, 2009 to present.

3. All documents relating to the payment of creditors by NREIS, L.P. and/or NREIS, Inc. from January 1, 2013 to present.

4. All documents that identify the names and addresses of the persons who served as officers and/or directors of NREIS, L.P. and/or
NREIS, Inc. from January 1, 2012 to present.

5. All communications with employees, owners, agents and/or representatives of NREIS, L.P. and/or NREIS, Inc. relating to the
disposition of assets of NREIS, L.P. and/or NREIS, Inc.

6. All communications with employees, owner, agents and/or representatives of NREIS, L.P. and/or NREIS, Inc. relating to the
transfer of assets of NREIS, L.P. and/or NREIS, Inc.

7. All documents, including communications with employees, owner, agents and/or representatives of NREIS, L.P. and/or NREIS,
Inc., relating to the cessation of the operations of NREIS, L.P. and/or NREIS, Inc.

8. All documents that identify the insurance carrier(s) providing errors and omissions/liability insurance coverage to the officers
and/or directors of NREIS, L.P. and/or NREIS, Inc. from January 1, 2012 to present, and a copy of the declaration page and insur-
ance policy applicable during such time.

ATTACHMENT 1

Commonwealth of Pennsylvania v.
Christopher Younger

Criminal Appeal—PWID—Suppression—Evidence—Sufficiency—Sentencing (Discretionary Aspects)—
Privacy Interest in Car—Prosecutorial Misconduct—Constructive Possession—Inconsistent Verdicts

No. CC 201011526. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—January 31, 2014.

OPINION
On April 2, 2012, Appellant, Christopher Younger, was convicted by a jury of his peers of one count of Possession with Intent to

Deliver a Controlled Substance1 (Heroin) and one count of Criminal Conspiracy2. Appellant was sentenced to the mandatory three
to six years of incarceration on the PWID count with three years consecutive probation and a concurrent three years probation on
the Conspiracy count. Post Sentence Motions were denied on September 17, 2012 and Appellant filed a Notice of Appeal on October
15, 2012. Appellant filed a Statement of Errors Complained of on Appeal on November 7, 2012.



May 30 ,  2014 page 169

While this Court was writing its Opinion, counsel for Appellant filed a Motion to Withdraw. This Court granted the motion and
permitted subsequent counsel, the Office of the Public Defender, to file a supplemental Concise Statement nunc pro tunc. Before
filing a Supplemental Concise Statement, the Office of the Public Defender withdrew on September 17, 2013 and current counsel
entered his appearance. Appellant, through his current counsel, filed a Supplemental Concise Statement of Matters Complained of
on Appeal on November 25, 2013.

MATTERS COMPLAINED OF ON APPEAL

Appellant, in his initial Concise Statement raised the following seven issues on appeal:

Did the sentencing court err by concluding that Defendant is ineligible for the RRRI3 program?

Was the evidence insufficient to support the verdict?

Was the jury verdict against the weight of the evidence?

Did the jury render an inconsistent verdict by acquitting Defendant of the Simple Possession count and convicting on the
Possession with Intent to Deliver count?

Was a juror unlawfully or otherwise coerced into returning a guilty verdict?

W[ere] there significant and reversible issues in the deliberation process?

Was the jury verdict not unanimous?

Concise Statement of Errors to be Raised on Appeal, p. 1-2. (November 7, 2012)

Current counsel filed a Supplemental Concise Statement, which incorporated by reference the original Concise Statement,
restated some issues previously raised in the original Concise Statement and raised new allegations of error. Specifically,
Appellant alleges this Court erred in not sentencing him to RRRI following the Commonwealth’s waiver of eligibility require-
ments and abused its discretion in determining that he is not an eligible candidate for boot camp. Appellant further alleges that
the Court erred in determining that Appellant did not have an expectation of privacy in the vehicle, in permitting a
Commonwealth witness to testify as an expert, in admitting into evidence the bail background information form, as it was both
irrelevant and prejudicial, and in admitting irrelevant and prejudicial hearsay testimony. Next, Appellant “avers that the Trial
Court erred and/or abused its discretion in overruling objections and requests for mistrials during the Defendant’s jury trial.”
Appellant also alleges the Court erred in denying pretrial motions in limine and that the Affidavit of Probable Cause was invalid
as once false and/or inaccurate statements included therein are removed from consideration, the remaining facts do not estab-
lish probable cause. Additionally, Appellant alleges prosecutorial misconduct in failing to provide discovery and in presenting
evidence which contradicted information in the search warrant. Lastly, Appellant alleges that this Court erred in denying a
motion for extraordinary relief based on lack of a unanimous verdict. Supplemental Concise Statement of Errors to be Raised on
Appeal, p. 4-8. (November 25, 2013)

SUMMARY OF THE CASE
Corporal Mike Colberg of the Monroeville Police Department, a police officer with twenty years experience, testified that he

was on patrol duty with his canine partner on May 5, 2010. (Transcript of Jury Trial of March 28, 2012 to April 2, 2012, hereinafter
TT 69) He responded to a call at A & L car dealership (“Dealership”) where a Chevy Impala had been abandoned. (TT 70)
Appellant, Christopher Younger, reportedly had left the car in that spot, blocking in his own car, a 2004 Land Rover, after a dispute
between Appellant and the Dealership over damages to a loaner car. (TT 70, 75) When Corporal Colberg approached the Impala,
he noticed a strong odor of marijuana from several feet away. (TT 76) Corporal Colberg testified that he intended to impound the
vehicle and obtain a search warrant. (TT 80) Before the tow truck arrived, the manager of the Dealership observed Appellant in
an adjacent parking lot, approximately forty yards uphill. (TT 80-81)

When Corporal Colberg arrived in the adjacent lot, he observed Appellant running toward a Toyota Avalon and reaching for the
driver’s side door handle. (TT 82) Corporal Colberg also observed a codefendant in this case, Nakia Miller,4 standing on the
passenger side of the vehicle. Id. Appellant told the Corporal that he was running to get something out of his car. (TT 84) Based on
a prior report from the Dealership earlier that day, specifically that Appellant was seen carrying a gun on his person during a
verbal altercation (TT 70), the Corporal handcuffed Appellant for officer safety. (TT 84) His canine partner, a certified drug sniff-
ing dog, then alerted three times on the Avalon: on the driver’s side door along the seam, at the trunk seam and on the passenger
side door seam. (TT 89)

While Appellant and Miller were talking to the Corporal, Detective John Pawlowski, who had responded as backup, observed
on the front passenger floor board inside the Avalon a gray wool tube sock that was stuffed with something. (TT 120) After obtain-
ing a search warrant, police searched both the Impala and the Avalon. (TT2 7) From inside the sock found on the Avalon front
passenger floor, 1003 individual stamped bags of heroin were recovered. (TT2 21) Officers also recovered six cell phones from
inside the Avalon. (TT2 6) In addition, Officer James Hredzak testified that he found in the Avalon a plastic bottle that looked like
a Coca-Cola bottle, but actually came apart and contained a secret compartment which, in his experience, is commonly used to
conceal narcotics. (TT2 9) Of significance, Officer Hredzak also recovered from the center console a wallet containing Appellant’s
social security card and credit cards, (TT2 9-10) and several other indicia of Appellant’s presence in the vehicle, including his pass-
port and several prescription medication bottles in the back seat. (TT2 13) The lease agreement for the Avalon was also recovered
from the vehicle and listed codefendant Miller as the Lessee. (TT2 10) Miller and Appellant both initially indicated that the Avalon
was owned by a female friend of theirs. (TT 118)

Officer Hredzak testified that while Appellant was detained at the scene, he spontaneously offered various explanations for his
conduct.5 (TT 122) Initially, he indicated he was heading to his car (the Avalon) to retrieve something when he was detained. Id.
Later, Appellant said that he came with codefendant Miller and a third individual named Chris in the Avalon to retrieve his Impala.6

Id. After the police dog alerted on the Avalon, Appellant stated that whatever was in the car did not belong to him. (TT 123)
Specifically, Appellant stated his incredulity that Miller would bring illegal items into the car with him when the only thing
Appellant had wanted was a ride. (TT 125) Next, Appellant asked to be taken out of earshot of Miller. Id. Once separated, Appellant
offered to give Officer Hredzak a drug dealer in Monroeville in exchange for his release. (TT 123-124) Based on the numerous
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inconsistent statements, the Officer decided not to ask Appellant to reduce any of his statements to writing. (TT 124)
Detective Mark Goob testified by stipulation of counsel as an expert in narcotics transactions. (TT2 101) After considering the

sheer number of stamp bags recovered, the lack of paraphernalia recovered from either the Avalon or Appellant, the minimal
income of Appellant compared to his lifestyle, and his use of a vehicle not registered in his name, Det. Goob concluded that the
drugs were possessed with the intent to deliver and not for personal use. (TT2 103)

DISCUSSION
Appellant’s Concise7 Statements are nothing short of a muddled mess. Appellant’s scatter-shot approach and failure to develop

a number of issues with sufficient specificity and citation to the record make it difficult for this Court to properly address
Appellant’s allegations of error. In an attempt to respond to the numerous allegations raised, this Court has rearranged and
combined Appellant’s issues into the following areas: pretrial, trial, verdict, and sentence.

Pretrial
Appellant claims that this Court erred in denying Appellant’s Motion to Suppress. Appellant asserts that this Court erred

in determining that he did not have an expectation of privacy regarding the vehicle at issue. The standard of review in deter-
mining whether the trial court appropriately denied the suppression motion is whether the record supports the factual find-
ings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d 759, 769
(Pa.Super. 2006).

When challenged by the Commonwealth, the defendant has the burden of proving by a preponderance of evidence that he has
a reasonable expectation of privacy in the vehicle in question.8 Commonwealth v. Sell, 470 A.2d 457, 466 (Pa. 1983). Appellant failed
to establish a reasonable expectation of privacy. According to the testimony at the suppression hearing, a dispute between
Appellant and the Dealership arose out of damage to a loaner car Appellant had been provided while the Dealership performed
repairs to Appellant’s 2004 Land Rover. The police became involved when Appellant returned to the Dealership in an Impala which
he then abandoned. After being observed running toward the driver’s door of an Avalon in an adjoining parking lot above the
Dealership, Appellant was approached by police and detained for officer safety. He spontaneously made numerous contradictory
statements to the police during that encounter. Appellant first told officers on the scene that he arrived in the Avalon, and then said
that he did not, that someone had dropped him off. (Transcript of Suppression Hearing of July 15, 2011, hereinafter ST 15)
Appellant then stated that the Avalon belonged to a female friend, and if the police wanted to search the vehicle, they would have
to ask her. Id. According to Officer Hredzak, “As the story evolved, [Appellant stated that the car] was a family business vehicle,
and then later told [the Officer] that Mr. Miller owned the vehicle.” (ST 16) After the search warrant was obtained and executed
and the drugs were recovered, Appellant blamed Miller for giving him a ride in a car that contained drugs. (ST 21) Appellant
specifically denied owning the vehicle. (ST 22) Both Appellant and Miller ultimately told Officer Hredzak at the scene that the
vehicle belonged to Miller. (ST 60) The car was registered to Miller. (ST 51) When the two suspects were detained, the keys were
in the ignition and the car was running. Id. Police recovered Appellant’s wallet, a passport for a Christina Younger, and other items
of indicia inside the vehicle. (ST 83)

This case is factually similar to Commonwealth v. Millner, 888 A.2d 680 (Pa. 2005). In determining that Appellee Millner did not
have a reasonable expectation of privacy, the court stated:

[A]ppellee never argued or testified that he had such an expectation of privacy; instead, he stated that the vehicle was
not his.  *    *    *    Moreover, the Commonwealth’s uncontradicted evidence demonstrated that the vehicle was registered
to someone other than appellee.

Id. at 686. At the suppression hearing, Appellant neither testified nor argued that the Avalon was his. In fact, the uncontradicted
testimony was that the Avalon was owned by Miller. Appellant made numerous statements at the scene attempting to distance
himself from the vehicle. Appellant’s contention that he had a reasonable expectation of privacy in the Avalon stands in direct
contradiction to his own statements to the police, as well as the entire body of evidence presented at the suppression hearing.
Appellant told police that Miller had simply given him a ride to the Dealership in the Avalon to retrieve the Impala, the Avalon
was registered to Miller, and Appellant’s car, the 2004 Range Rover, was the reason for the entire encounter. As Appellant failed
to establish a reasonable expectation of privacy in the Avalon at the suppression hearing, this Court correctly denied the
suppression motion.

Next, Appellant alleges that this Court abused its discretion by denying a Motion in Limine to exclude alleged irrelevant
hearsay testimony regarding a report that Appellant had been observed in possession of a firearm on the day in question.
Appellant further alleges that the Court erred in overruling objections and denying a request for a mistrial on this issue. This
Court permitted Corporal Colberg to testify that the Dealership shop manager, Alex DeFrancesco, during a verbal dispute over
the damaged loaner car earlier that afternoon, observed Appellant with a handgun in his waistband and had previously
observed Appellant on numerous occasions carrying a firearm in this manner. The testimony was not offered to prove the truth
of the matter asserted, but rather to explain why the police took the precautions they did in dealing with Appellant at the scene.
The probative value of this testimony is significant in that it explains the actions of the officers, in particular their decision to
place Appellant in handcuffs upon encountering him. Appellant asserts prejudicial effect in that Appellant would needlessly
be associated with a firearm, prejudicing the jury into thinking he is more likely to be a drug dealer. As this Court noted, many
people legally carry firearms in Pennsylvania, and Appellant was not in possession of a firearm when arrested nor was he
charged with a firearms violation. As such, this Court deemed the prejudicial effect to be minimal. Out of an abundance of
caution, this Court gave a cautionary instruction (TT 74), reminding the jury that Appellant was not charged with violating any
firearms statute, and instructing that the testimony elicited was merely for the purpose of laying the foundation for the actions
of the officers throughout the encounter. As this testimony was relevant and not admitted for the truth of the matter asserted,
this Court properly admitted this evidence and Appellant’s assertions of error to the contrary are without merit.
Commonwealth v. Sneed, 526 A.2d 749, 754 (Pa. 1987).

Appellant alleges that the affidavit for a search warrant was based on false or inaccurate information, which, if excluded, would
leave the affidavit devoid of probable cause. Appellant, however, despite the voluminous Supplemental Concise Statement, fails to
specifically allege which statements in the Affidavit of Probable Cause were knowingly or intentionally false, or made with reck-
less disregard for the truth. Therefore, this Court is unable to address this alleged error and the issue is waived. Pa.R.A.P. 1925(b)
(4) (ii), (vii). Likewise, any allegation of prosecutorial misconduct on this issue is also waived.
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Trial
Appellant alleges that this Court erred in admitting into evidence Appellant’s bail background information form, in that it had

no relevance and was more prejudicial than probative. The form, which Corporal Colberg testified is routinely completed by
arrestees, contains basic biographical information, family contact information and employment information. (TT 26) Appellant
wrote on the form that he was employed at Momma’s Candies with an income of $300.00 a week. (TT 27) This information is rele-
vant in a Possession with Intent case where intent is often proved by circumstantial evidence because it calls into question
Appellant’s ability to own a number of cars given his stated income. Appellant’s vague assertion of prejudicial effect is more than
overcome by the probative value to the Commonwealth establishing the incongruity between Appellant’s lifestyle and his stated
income. Furthermore, the jury was aware that Appellant was arrested and charged in this case and would not likely be surprised
or prejudiced to learn about the procedural step of completing a bail form upon arrest.

Appellant alleges this Court erred in permitting Detective Mark Goob to testify as an expert witness regarding the issue of
Appellant’s criminal intent. Det. Goob, qualified as an expert in narcotics transactions by stipulation of counsel, opined that the
incongruity of Appellant’s income and his lifestyle suggested that Appellant received additional income, consistent with the sale
of drugs. As this incongruity was a factor in the witness’ conclusion that the drugs were possessed with intent to deliver and not
for personal use, it was appropriate for this Court to permit such testimony. Appellant’s argument that his income was legally
derived from his partial ownership of or employment at the candy store, while an appropriate subject for cross-examination, in
no way precludes Det. Goob from stating his opinion that under these circumstances, the heroin was possessed with the intent
to deliver.

Similarly, Det. Goob’s testimony that drug dealers often operate out of vehicles which they do not own, as it was a factor in
support of his opinion, was relevant and properly admitted by this Court. As an expert, Det. Goob is permitted to express his opinion
based on hypothetical information. The jury then determines whether the Commonwealth has proven that any particular element
relied on by Det. Goob has been proven in this case. Commonwealth v. Daniels, 390 A.2d 172 (Pa. 1978).

Appellant alleges prosecutorial misconduct by presenting testimony at trial regarding Appellant’s willingness to provide infor-
mation on other drug transactions, testimony which had not prior been provided to Appellant through discovery.9 The legal princi-
ples relevant to a claim of prosecutorial misconduct are well established. Actions or inactions by a prosecutor rise to the level of
prosecutorial misconduct only where their unavoidable effect is to prejudice the jury, forming in the jurors’ minds a fixed bias and
hostility toward the defendant such that they could not weigh the evidence objectively and render a fair verdict. Commonwealth
v. Hutchinson, 25 A.3d 277, 307 (Pa. 2011).

Appellant essentially claims unfair surprise, that trial counsel had not been provided information that Appellant had made a
statement to police that he was willing to set up another drug dealer. While the Commonwealth is required to provide all evidence
in its possession to Appellant, Appellant has failed to establish that the Commonwealth had this statement in its possession. The
Affidavit of Probable Cause does not include this statement. Appellant’s competent and experienced trial counsel cross-examined
the witness on this issue, attempting to call into question the credibility of the witness. This statement was properly admitted, with-
out objection, and subject to cross-examination. As a result, neither the testimony nor the Commonwealth’s reference to the state-
ment in closing argument, constitute prosecutorial misconduct.

Verdict
Appellant claims that the evidence was insufficient to support the verdict. The test for reviewing a sufficiency of the evidence

claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt... This standard is equally applicable to cases where the
evidence is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime
beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Appellant alleges that the evidence was insufficient to establish that Appellant possessed the heroin and that he possessed it
with intent to deliver. Defendant was found guilty under the doctrine of constructive possession. “Constructive possession is a legal
fiction, a pragmatic construct to deal with the realities of criminal law enforcement.” Commonwealth v. Davis, 280 A.2d 119, 121
(Pa. 1971).

Constructive possession may be found where an individual does not have actual possession over the illegal item but has conscious
dominion over it. Commonwealth v. Carroll, 507 A.2d 819 (Pa. 1986). In order to prove “conscious dominion,” the Commonwealth
must present evidence to show that the defendant had both the power to control the contraband and the intent to exercise such
control. Commonwealth v. Gladden, 665 A.2d 1201, 1206 (Pa.Super. 1995). These elements can be inferred from the totality of the
circumstances. Commonwealth v. Gilchrist, 386 A.2d 603 (Pa.Super. 1978). “Constructive possession is an inference arising from a
set of facts that possession of the contraband was more likely than not.” Commonwealth v. Parker, 847 A.2d 745 (Pa.Super. 2004).
Constructive possession may be proved by circumstantial evidence. Commonwealth v. Carter, 450 A.2d 142, 144 (Pa.Super. 1982).
Individually, the circumstances may not be decisive; but, in combination, they may justify an inference that the accused had both
the power to control and the intent to exercise that control, which is required to prove constructive possession. Id.

In the case sub judice, the evidence more than supported a conviction. A sock containing over 1000 stamp bags of heroin was
recovered from a car that also contained Appellant’s wallet, passport, and medications. Appellant’s hand was on the driver’s door
handle of that vehicle when he was apprehended. At one point, Appellant admitted being inside the car. A jury could easily have
found, based on this evidence, that Appellant had both the ability and the intent to control the drugs inside the car.

Similarly, the evidence overwhelmingly supports the conclusion that the drugs were possessed with the intent to deliver, and
not for personal use. The large number of stamp bags in and of itself would likely suffice for a jury to determine that personal use
was unlikely. However, when the additional factors are taken into consideration, such as the lack of personal use paraphernalia,
Appellant’s minimal reported income, and the use of a car not registered in his name, the jury was well within its prerogative to
find that the Commonwealth had met its burden.

Appellant’s next issue, that the verdict was against the weight of the evidence, is also without merit. The standard for a “weight
of the evidence” claim is as follows:
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Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to the
sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse of discre-
tion.... The test is not whether the court would have decided the case in the same way but whether the verdict is so contrary
to the evidence as to make the award of a new trial imperative so that right may be given another opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant alleges that the evidence did not permit a finder of fact to determine whether Appellant conspired to possess a con-
trolled substance with intent to deliver. Based on the evidence presented at trial, the verdict does not so shock the conscience as
to necessitate a new trial. Appellant and Miller were apprehended on either side of the Avalon, which was leased to Miller but con-
tained numerous personal items of Appellant. Their conduct on the day in question, including the various statements of ownership
of the vehicle, provides circumstantial evidence that Appellant and Miller were conspiring. The jury could reasonably conclude
that Appellant and Miller were working together to sell heroin. As such, Appellant’s claim is without merit.

Appellant alleges that the verdict was inconsistent. Appellant was convicted of Possession with Intent to Deliver but found not
guilty of Possession. This allegation is based on an incorrect understanding of the law.

Consistency in verdicts in criminal cases is not necessary.... When an acquittal on one count in an indictment is inconsis-
tent with a conviction on a second count, the court looks upon the acquittal as no more than the jury’s assumption of a
power which they had no right to exercise, but to which they were disposed through lenity. The rule that inconsistent
verdicts do not constitute reversible error applies even where the acquitted offense is a lesser included offense of the
charge for which a defendant is found guilty.

Commonwealth v. Petteway, 847 A.2d 713, 718 (Pa.Super. 2004).
Next, Appellant alleges that the verdict was not unanimous. Appellant’s allegation that the jury verdict was not unanimous is

not supported by the evidence. On April 2, 2012, the jury in the above-captioned case rendered a unanimous verdict of Guilty on
all counts (ST 2). That verdict was confirmed by individual polling (ST 3-5) and then recorded with all jurors affirming their agree-
ment by responding “I do.” (ST 5) On April 5, 2012, Defendant filed a Motion for Extraordinary Relief seeking a hearing and an
order vacating the verdict and granting a new trial. On April 9, 2012, Defense Counsel filed Counsel’s Affidavit in Support of
Motion for Extraordinary Relief (“Affidavit”).

This Court presided over the jury trial and the rendering of the verdict including the polling of the jury. Contrary to Defense
Counsel’s assertion (Affidavit, 2), Juror 11 did not need to be polled 3 times. Juror 11, who was visibly emotional when the verdict
was rendered, initially paused, then gave a barely audible affirmative response without being prompted by the Court. While it was
visually clear that Juror 11 responded “Yes”, as his response was barely audible, he was asked by the Court to keep his voice up.
Immediately thereafter, he promptly responded audibly “Yes.” (Transcript of Verdict testimony, hereinafter VT 4) All parties present
in the Courtroom at that time apparently were satisfied that the verdict was unanimous as evidenced by the fact that defense counsel
did not then pose any objection. The verdict was recorded, again with an affirmation by all jurors, and the jury discharged. (VT 5-7).

Reportedly, some forty-five minutes after the verdict had been recorded and the jury dismissed (Affidavit, 3), Defendant’s
Counsel interviewed the emotional juror, a practice discouraged as against public policy. See Pratt v. St. Christopher’s Hosp., 581
Pa. 524, 540 (2005) (quoting Commonwealth v. Patrick, 416 Pa. 436, 442-43 (1965)). Defendant’s Counsel submitted his own
Affidavit purporting to quote Juror 11 at some length, on the one hand denying that he voted to find Defendant guilty, and on the
other hand stating that the other jurors had pressured him by saying they would be stuck deliberating for weeks without his vote
(Defendant’s Counsel’s Affidavit, 3-4).

Pa. Rule of Evidence 606(b) and longstanding case law make clear that “after the jury has separated and been discharged, jurors
may not invalidate or impeach a verdict by their own testimony.” Patrick, 416 Pa. at 442 (citing cases). Under similar facts, the
Third Circuit, applying its essentially identical rule (Fed.R.Evid. 606), reiterated the policy reasons behind the rule which include:
“discouraging harassment of jurors by losing parties eager to have the verdict set aside; . . . promoting verdict finality; [and] main-
taining the viability of the jury as a judicial decision-making body.” United States v. Lakhani, 480 F.2d 171, 184 (3d Cir. 2007) (quoting
Gov’t of the V.I. v. Gereau, 523 F.2d 140 (3d Cir. 1975)).

Appellant does not allege either extraneous information or outside influence which would be exceptions to Rule 606(b). Rather,
Defendant argues that the verdict as rendered indicated a lack of assent by Juror 11. This Court determined that Juror 11 did
assent both initially and again after being asked to keep up his voice by responding “Yes” to the question “[d]o you agree with the
verdict as read by your foreperson?” Likewise, this Court observed Juror 11 verbalize his agreement with the verdict by saying “I
do” when the Minute Clerk recorded the verdict. While Juror 11 did use a tissue to dab at his eyes, and did pause very briefly
before his initial barely audible response, such indication of emotion is not uncommon for jurors when rendering a verdict. More
germane is the fact that counsel did not request a sidebar, make a motion or otherwise indicate any concern at that time as to the
assent of all the jurors. Asking that the jurors be polled is common practice in this Court upon receipt of a guilty verdict and, as in
this case, is prompted by an inquiry from the Minute Clerk (VT 2). After the jury was polled, Defense Counsel did not in any way
indicate concern that the verdict was not unanimous.

Appellant alleges that a juror was in some manner coerced into finding Appellant guilty. This Court is unable to further address
this allegation as Appellant fails to state precisely in what manner or by what means such coercion was to have taken place.
Likewise, the allegation of “significant and reversible issues in the deliberation process,” without further elaboration, does not give
the Court sufficient information from which this Court can prepare a legal analysis pertinent to the issue. Therefore, these issues
are waived. Pa.R.A.P. 1925(b) (4) (ii), (vii).

Sentencing
Appellant makes numerous allegations regarding the inappropriateness of his sentence. Before addressing the substantive

issue, Appellant must raise a substantial question that his sentence is not appropriate under the Sentencing Code. 42 P.S. § 9781(b);
Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). The determination of whether a particular issue constitutes a
“substantial question” can only be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988).
It is appropriate to allow an appeal “where an appellant advances a colorable argument that the trial judge’s actions were:
(1) inconsistent with a specific provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987). Although Appellant’s Concise Statement
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fails to specifically allege which provision applies, this Court shall dispose of Appellant’s claim on its merits.
First, Appellant claims that the sentencing court erred in not sentencing Appellant to a RRRI sentence following the

Commonwealth’s waiver of eligibility requirements. 61 P.S. § 4505(b) states in relevant part:

(b) Waiver of eligibility requirements.—The prosecuting attorney, in the prosecuting attorney’s sole discretion, may
advise the court that the Commonwealth has elected to waive the eligibility requirements of this chapter if the victim has
been given notice of the prosecuting attorney’s intent to waive the eligibility requirements and an opportunity to be heard
on the issue. The court, after considering victim input, may refuse to accept the prosecuting attorney’s waiver of the
eligibility requirements.

Because this Court has discretion to refuse the prosecuting attorney’s waiver, the appropriate inquiry is whether this Court
abused its discretion. Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to
sentencing is whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court
will not have abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the
result of partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including the Pre-Sentence report. The Pennsylvania
Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors…Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of

the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 P.S. § 9721(b).
As a juvenile, Appellant pled guilty to Indecent Assault. More recently, Appellant pled to Disorderly Conduct at four separate crim-
inal petitions. Both the juvenile case and the adult pleas resulted in the withdrawal of more serious charges, including rape in the
juvenile case and three counts of possession as an adult. At the time of this trial, Appellant had three pending simple assault cases
which had been postponed repeatedly by defense counsel until after this jury trial. After his conviction in this case but prior to
sentencing, Appellant pled guilty and was sentenced in each of those assault cases. Appellant’s conviction history precluded him
from RRRI-eligibility. Despite the Commonwealth’s willingness to waive eligibility requirements, this Court remained concerned
that Appellant’s aggressive history, including a crime involving sexual violence, made him a substantially less than ideal candidate
for success with RRRI. Furthermore, the facts in this case include Appellant’s efforts to intimidate Dealership staff both verbally
and also by showing a firearm and then by abandoning an Impala in a manner intended to inconvenience the Dealership.

Lastly, Appellant alleges that this Court abused its discretion by failing to sentence him to Boot Camp. This claim, like
Appellant’s numerous other issues, is without merit and fails under similar analysis as Appellant’s previous issue. The statutory
criteria for consideration for the Boot Camp program include a sentence of confinement “the minimum of which is not more than
two years and the maximum of which is five years or less.” 61 P.S. § 3903. As Appellant was sentenced to the mandatory sentence
of three to six years on the PWID count, he was not Boot Camp eligible. Assuming, arguendo, that Appellant were eligible for Boot
Camp, this Court has discretion to fashion a sentence that best satisfies the criteria set forth in 42 P.S. § 9721(b). For the same
reasons as stated above regarding RRRI, this Court determined that Appellant’s overall criminal history and aggressive behavior
made him a poor candidate for Boot Camp. Furthermore, Appellant stated that he had suffered a closed-head injury from which
he continued to experience deficits. This Court considered that the effects of that closed head injury would make him unsuitable
for the physically rigorous aspects of the Boot Camp program.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 35 P.S. § 780-113(a) (30).
2 18 P.S. § 903(a).
3 Recidivism Risk Reduction Incentive.
4 Miller’s case was severed prior to trial.
5 Officer Hredzak testified that he asked Appellant several times to stop talking. (TT 123)
6 Appellant offered other variations of his story which were summarized by Officer Hredzak at the suppression hearing and
referenced infra at p. 8.
7 This Court notes that the Supplemental Concise Statement is anything but concise, coming in at a whopping 69 pages, which fails
to comply with Pa. R.A.P. 1925. This Court further notes that despite its length, the Supplemental Concise Statement fails to state
with specificity where in the record each of these alleged errors were committed.
8 Appellant fails to state which vehicle he believes was “at issue” at the suppression hearing, the Impala left at the Dealership or
the Avalon at the adjacent lot. Based on the testimony at the suppression hearing, this Court believes Appellant intended to refer
to the Avalon.
9 As with many of the issues raised, Appellant does not provide a citation to the record. In reviewing the transcripts, this Court has
not found an objection by counsel preserving this issue for appeal. When an allegation is unsupported by citation to the record, this
Court is prevented from assessing the issue and determining whether error occurred, and the issue should therefore be deemed
waived. Commonwealth v. Einhorn, 911 A.2d 960, 970 (Pa.Super.2006).
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Commonwealth of Pennsylvania v.
Alonzo Johnson

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Turner/Finley—Impeach Witness Credibility—Former Police Officer

No. CC 200804649. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 10, 2014.

OPINION
On April 6, 2007, the appellant, Alonzo Johnson, (hereinafter referred to as “Johnson”), was charged with one count of burglary,

one count of escape, one count of possession of a controlled substance and one count of possession with intent to deliver a
controlled substance. Johnson elected to proceed on these charges with a non-jury trial, which commenced on April 23, 2009 and
due to the conflicts in the schedules of the defense counsel and the assistant district attorney, was not concluded until April 19,
2010. On that date Johnson was found guilty of the charge of escape, possession of a controlled substance and possession with intent
to deliver a controlled substance; the charge of burglary having been withdrawn prior to the commencement of the non-jury
proceeding. Sentencing was scheduled for July 19, 2010, at which time the Court imposed the mandatory minimum sentence of a
period of incarceration of not less than three nor more than six years and a fine of $10,000.00.

Johnson filed timely post-sentence motions and following a hearing on those motions, those motions were denied. Johnson then
filed a timely appeal to the Superior Court, which affirmed the judgment of sentence on September 27, 2011. Johnson then filed a
petition for allowance of appeal with the Supreme Court of the Commonwealth of Pennsylvania, which petition was denied on
October 4, 2012.

On September 21, 2012, Johnson filed a pro se petition for post-conviction relief and this Court appointed Ryan Tutera, Esquire,
on October 19, 2012, to represent him in connection with that petition. On February 6, 2013, counsel filed a Turner/Finley letter
indicating that there were no issues to be addressed in Johnson’s petition for post-conviction relief. An amended petition for post-
conviction relief was filed on February 12, 2013, to which the Commonwealth responded on February 12, 2013. On February 26,
2013, this Court filed it’s notice of intention to dismiss counseled petition for post-conviction relief indicating that it was dismissing
all of the issues except the question of whether or not he was entitled to a RRRI sentence. On April 8, 2013, this Court vacated
Johnson’s sentence and then reimposed the same sentence after making the determination that Johnson was not RRRI eligible. In
addition to that determination that Johnson was not RRRI eligible, this Court also granted counsel’s petition to withdraw. On May 1,
2013, Johnson attempted to file an appeal to the Superior Court; however, an Order was issued from the Superior Court indicating
that no such appeal had ever been received. Johnson then filed a second notice of appeal on May 20, 2013, and this Court directed
him pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of matters complained of on appeal.
In reviewing the numerous pro se filings submitted by Johnson following this Court’s Order to file a concise statement of matters
complained of on appeal, it is apparent that Johnson is making a claim for the ineffectiveness of his trial and appellate counsel in
not contesting the credibility of one of the Commonwealth’s witnesses.

In order to be entitled post-conviction relief a petitioner must establish his eligibility in accordance with the requirement of the
Post-Conviction Relief Act which is set forth in 42 Pa.C.S.A. §9543(a):

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

In addition to the eligibility requirements, a petitioner must also establish that his claim is not time-barred. In reviewing the record
in this case, it is clear that Johnson’s petition for post-conviction relief was timely filed.

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or
retained.

42 Pa.C.S.A. 9545(b).
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In reviewing the pro se filings made by Johnson, it is clear that he wishes to raise the claim of the ineffectiveness of both his
trial and appellate counsel. The primary thrust of his claim of ineffectiveness is that counsel did not effectively challenge the validity
of the testimony of Pittsburgh Police Officer Anthony Scarpine. Johnson’s right to counsel is guaranteed by the Sixth Amendment
of the United States Constitution and Article I, Section 9 of the Pennsylvania Constitution. The right to counsel is violated where
counsel’s stewardship so undermines the truth-determining process that no reasonable adjudication of guilt could be made.
Commonwealth v. Rios, 591 Pa. 583, 920 A.2d 790 (2007). In making a determination as to whether or not counsel has rendered
ineffectiveness assistance of counsel a three-prong test is used whereby a post-conviction relief act petitioner must plead and
prove: 1) that the underlying legal claim was of arguable merit; 2) counsel had no reasonable strategic basis for his or her action
or inaction; and, 3) the petitioner was prejudiced by that action but for counsel’s deficient stewardship there is a reasonable like-
lihood that the outcome of the proceeding would have been different. Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973 (1987).
If a petitioner fails to establish any one of these prongs, his claims fail. Commonwealth v. Williams, 594 Pa. 366, 936 A.2d 12 (2007).
Moreover, counsel is presumed to be effective and a petitioner must overcome that presumption to establish the three prongs of
the this test. Commonwealth v. Singley, 582 Pa. 5, 868 A.2d 403 (2005).

Where a petitioner does not raise a genuine issue of material fact, there is no reason to hold an evidentiary hearing.
Commonwealth v. Clark, 599 Pa. 204, 961 A.2d 80 (2008). The petitioner, in order to entitle himself to a hearing, must raise an issue
of fact which, if resolved in his favor, would justify relief. Commonwealth v. D’Amato, 579 Pa. 490, 856 A.2d 806 (2004). This Court
determined that appellant’s petition raised no issue of material fact and, accordingly, dismissed the petition without a hearing. The
standard for reviewing this determination is whether or not this Court abused its discretion. Commonwealth v. Collins, 585 Pa. 45,
888 A.2d 564 (2005).

Johnson has maintained that his counsel failed to adequately test the credibility of one of the Commonwealth’s witnesses,
Anthony Scarpine, in light of the fact that Officer Scarpine had been indicted on the charges of obstructing the administration of
law, unsworn falsification, official oppression and criminal conspiracy in November of 2010. Following a preliminary hearing in
January of 2011, the charges against Officer Scarpine were dismissed. Although the District Attorney indicated that he would refile
those charges against Officer Scarpine, no charges were ever refiled. Following the preliminary hearing, Officer Scarpine retired
from the Pittsburgh Police force.

At the time of Johnson’s non-jury trial, this Court was well aware of the allegations made against Officer Scarpine and the crim-
inal charges filed against him and the Federal Civil Rights lawsuit filed against him as a result of other individuals asserting that
he had perjured himself in order to obtain convictions for drug trafficking against them. The Commonwealth’s case was not based
exclusively on Officer Scarpine’s testimony since the Commonwealth presented the testimony of Officer Antoine Kane and Officer
Richard McClain. Officer Kane watched the interaction between Johnson and a female and observed her holding cash and giving
it to Johnson and receiving something in exchange, an object he could not identify, Officer McClain assisted in the arrest of Johnson
and was told by Scarpine that he observed Johnson throwing an object in the area where Officer Scarpine had seen Johnson throw
this object. Both Officer Scarpine and Officer McClain searched that area and observed a bag containing crack cocaine.

The question of Scarpine’s credibility was litigated in Johnson’s direct appeal and the Superior Court made the following obser-
vation about that claim:

Once again, Johnson’s appellate briefs artfully and skillfully attack the credibility of the Commonwealth’s witnesses
and inconsistencies in the evidence presented at trial. However, we again note that our standard of review prevents us
from re-weighing the evidence. The evidence was certainly sufficient, if believed, to establish the offense of escape.
Accordingly, we find that Johnson’s second issue on appeal merits no relief.

Superior Court Memorandum, April 13, 2012.

While the Superior Court has previously reviewed Johnson’s claim with regard to the credibility of the witnesses, the current claim
of the ineffectiveness of his counsel in failing to impeach the credibility of the witness is a separate claim. As noted in
Commonwealth v. Collins, supra., 888 A.2d 564, 573 (2005), although a claim has been previously litigated in a direct appeal, it can
be revisited in the context in the claim of the ineffectiveness of counsel.

We find that Kimmelman lends support to Appellant’s argument regarding the distinct nature of Sixth Amendment
claims and highlights that the underlying claim of error is only one component of the Sixth Amendment ineffectiveness
claim. At least one other court has come to the same conclusion.FN9 In Molina v. Rison, 886 F.2d 1124 (9th Cir.1989), the
Ninth Circuit Court of Appeals considered whether an allegation that counsel failed to move for the recusal of the trial
judge alleged in defendant’s first petition under 28 U.S.C. § 2255, barred a subsequent claim seeking to raise the recusal
issue directly in a second petition. After noting the existence of Kimmelman, the court explained that “a claim of ineffec-
tive assistance with regard to an issue is ‘distinct’ from any claim concerning the underlying issue itself, ‘both in nature
and in the requisite elements of proof.’ ” Id. at 1130. Based upon Kimmelman, the court concluded that “the basic nature
and thrust of Molina’s recusal claim is different from that of his ineffective assistance claim.” Id. Accordingly, Molina’s
recusal claim was not successive, and he was not barred from raising the recusal issue directly in his second petition
under § 2255.

FN9. We note that that there are other jurisdictions that adhere to a similar interpretation of “previously litigated” that
this court has recognized since Peterkin. See Underwood v. United States, 15 F.3d 16 (2d Cir.1993); In re Shriner, 735 F.2d
1236, 1240 (11th Cir.1984); Bannister v. State, 726 S.W.2d 821 (Mo.Ct.App.1987).

What is clear from Kimmelman and Molina is that ineffectiveness claims are distinct’ from those claims that are
raised on direct appeal. The former claims challenge the adequacy of representation rather than the conviction of the
defendant. Accordingly, we are persuaded by Appellant’s position that a Sixth Amendment claim of ineffectiveness raises
a distinct legal ground for purposes of state PCRA review under § 9544(a)(2). Ultimately, the claim may fail on the
arguable merit or prejudice prong for the reasons discussed on direct appeal, but a Sixth Amendment claim raises a
distinct issue for purposes of the PCRA and must be treated as such. Cf. Commonwealth v. Gribble, 580 Pa. 647, 863 A.2d
455, 462 (2004) (noting alternatively that even if the ineffectiveness claim was not previously litigated, the severance
theory underlying the claim of ineffectiveness fails for the same reason the Bruton v. United States, 391 U.S. 123, 88 S.Ct.
1620, 20 L.Ed.2d 476 (1968) theory failed on direct appeal). FN10 For these reasons, we believe that a PCRA court should
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recognize ineffectiveness claims as distinct issues and review them under the three-prong ineffectiveness standard
announced in Pierce.FN11 Consistent with this standard, the petitioner must establish that: (1) the underlying claim has
arguable merit; (2) counsel whose effectiveness is being challenged did not have a reasonable basis for his or her actions
or failure to act; and (3) the petitioner suffered prejudice as a result of that counsel’s deficient performance. Pierce, 527
A.2d at 976–77.

In reviewing Johnson’s attack on the credibility of the Commonwealth’s witness in light of his contention that his counsel was
ineffective, it is clear that Johnson did not meet the standard set forth in Commonwealth v. Pierce, supra., and it is clear that
Johnson has not met his burden of establishing the ineffectiveness of his appellate counsel for failing to impeach the credibility of
the Commonwealth’s witnesses by testing the inconsistencies in their testimony. A review of the testimony clearly indicates that
the Commonwealth’s case was not predicated upon testimony of one officer, but the cumulative testimony of all three. In light of
Johnson’s failure to establish all of the prongs of the test set forth in Commonwealth v. Pierce, supra., his petition for post-convic-
tion relief was properly denied.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 10, 2014
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Commonwealth of Pennsylvania v.
Gregory Brown, Jr.

Criminal Appeal—PCRA—Due Process—Newly Discovered Evidence—Brady v. Maryland—
Failure to Disclose Reward for Testimony—Failure to Correct Misleading Testimony—Miller v. Alabama

No. CC 1996-06028, 1996-08170. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—February 19, 2014.

OPINION
This is a post conviction matter where Mr. Gregory Brown, Jr. seeks a new trial or, at the very least, a new sentencing hearing.

He claims his 1997 jury trial was constitutionally flawed because the government failed to disclose certain items of evidence.
Brown’s argument continues by asserting that had this evidence been disclosed to him the jury’s guilt determination would have
been different. An offshoot of this premise is that the government knew certain evidence was false or misleading and it did
nothing to correct that evidence. For the reasons that follow, the Court agrees with Brown on both arguments and will grant him a
new trial.

This opinion is rather lengthy. It has several parts and identification of those parts may assist the reader. The Court begins with
a global view of the facts as revealed at the 1997 trial. A procedural history of the past and the present then follows. This will
include specificity as to Brown’s present claims and the government’s opposition. The substantive part of the opinion will begin
with the PCRA statute and address the timeliness issue advocated by the government. It will then discuss Brown’s 2 theories –
newly discovered evidence and failing to correct misleading testimony. In particular, the opinion will scrutinize the pleading of
those claims followed by a discussion of the “proof” of those claims. The final matter addressed is Pennsylvania’s fallout from the
decision known as Miller v. Alabama.

Facts : A Global View
The judge who presided over the trial set forth a factual overview that the Superior Court incorporated in its 1999 opinion

affirming Brown’s conviction. It provides a nice backdrop to the present post-conviction matter.

“Shortly after midnight on February 14, 1995, a fire was reported at the Bricelyn Street residence of [Brown and his
mother]. Firefighters from the Pittsburgh Bureau of Fire responded to the house fire at 8361 Bricelyn Street at
approximately 12:22 a.m.

During the course of fighting the fire, six fire firefighters entered the sub-basement area of the home. Several of these
firefighters apparently fell down a burned out flight of steps that led from the first floor to the basement.

The fire originated in the basement area, and was ultimately determined to be incendiary in nature. Three of the fire-
fighters who were trapped in the basement area -Thomas Brooks, Patricia Conroy and Mark Kolenda - died while
valiantly attempting to fight this fire.

Evidence revealed that Darlene Buckner lived at the Bricelyn Street address since 1990. Evidence further revealed
that Ms. Buckner had never carried insurance on the home that she rented or its contents until November 4, 1994,
some three months prior to the fire. On November 4, 1994, Buckner, for the first time, purchased renter’s insurance
in the amount of twenty thousand dollars ($20,000) from Keystone Insurance Company.

Two gasoline cans were found in or about 8361 Bricelyn Street. One can was located in the basement area, a short
distance from where [the] Commonwealth’s expert opined that gasoline had been poured and ignited. A second can
was located on the front porch. Testimony revealed that Buckner had removed a crate from her car containing this
gasoline can on February 13, 1995, several hours prior to the arson at her residence.

Testimony further revealed that the last two people known to have been in the basement area of this home prior to the
fire were Darlene Buckner, and her son [Greg Brown… Ms. Buckner claimed that she and [Greg Brown] left to go
shopping at a nearby Giant Eagle food store at approximately 11:45 p.m. on February 13, 1995. A neighbor testified,
however, to seeing only one person in a car that she believed belonged to Ms. Buckner. While unable to identify the
occupant, the neighbor believed that the car was Ms. Buckner’s.

Testimony from Officer Workman of the City of Pittsburgh Police revealed that he observed Darlene Buckner return
alone to the vicinity of her home at approximately 1:00 a.m. on February 14, 1995. Officer Workman testified that no
other occupants were in this car, contrary to Ms. Buckner’s assertions to the insurance company that [Greg Brown]
had accompanied her on her shopping trip. Testimony also revealed that [Greg Brown] was seen standing across the
street from his home at a time when smoke was seen pouring from a rear basement window and prior to the arrival
of any emergency equipment.

A massive investigation followed the fire, culminating in a finding that the fire as incendiary in nature. Samples sent
to the Bureau of Alcohol Tobacco and Firearms (A.T.F.) revealed the presence of gasoline in two samples submitted
from the basement area.

Insurance proceeds were subsequently paid to Ms. Buckner by Keystone Insurance Company following her submis-
sion of a claim of loss, and after she provided the insurance company with sworn testimony that [Greg Brown] had
been shopping with her when the fire started.

Testimony also revealed that [Greg Brown] had bragged on two occasions to an acquaintance of his, Ibrahim Abdullah,
that he had set the fire, and that some ‘fire heads’ had been killed in this fire.”

Trial Court Opinion, pg. 2-4 (Sept. 15, 1998).

This recitation provides for a basic understanding of the operative facts. I emphasize that word because that is what our courts1

collectively knew at various stages of this case. As will be shown, there was more to the story. 
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Procedural History – The Past 

Trial Court

In 1996, Brown was charged with 3 counts of second degree murder.2 By separate Information, he was charged with 2 counts
of arson (arson-endangering person and arson-endangering property), 2 counts of risking a catastrophe, insurance fraud and
conspiracy.3

On February 5, 1997, Brown, along with his mother, Darlene Buckner,4 proceeded to a jury trial before the Honorable David
Cercone.5 The prosecution team consisted of Assistant District Attorney, Marcus Clark, and an Assistant U.S. Attorney, Shaun
Sweeney. Sweeney was specially designated to assist in this state court prosecution. At the close of the government’s case on
February 11, 1997, judgment of acquittal was granted on one charge – risking a catastrophe. Ten days later, on February 21, 1997,
Brown was found guilty of all 3 counts of 2nd degree murder, both arson counts and insurance fraud.6 He was found not guilty of
conspiracy.

Sentencing happened on April 21, 1997. Brown received three consecutive terms of life in prison for each of the 2nd degree
murder convictions. On the arson-endangering a person conviction, he received 5-10 years imprisonment. This penalty was
consecutive to the murder sentences. He received an additional, consecutive 2 ½ to 5 years imprisonment on the arson-endanger-
ing property charge. He received no additional penalty on the insurance fraud conviction.

Post-sentence motions were filed on August 27, 1997. They were denied. Brown filed a Notice of Appeal on September 26, 1997.
Several months later, Brown’s Concise Statement was filed. The trial court’s opinion was docketed on September 15, 1998.

Superior Court 
On December 10, 1999, the Superior Court granted Brown partial relief.7 It vacated the consecutive 5 to 10 year sentence on

arson-endangering persons because it “should have merged for sentencing purposes with [Brown’s] felony murder sentence.”
Opinion, pg. 20 (Dec. 10, 1999). Every other argument was rejected. A request for re-argument was denied.

Supreme Court
On March 24, 2000, Brown sought discretionary review with the Pennsylvania Supreme Court.8 Six months later, the Court

denied his application.

Federal Court
On September 10, 2001, Brown sought habeas corpus relief.9 Various pleadings were filed but, ultimately the habeas petition

was dismissed on January 15, 2004. Brown then sought permission to appeal from the United States Court of Appeals for the
Third Circuit through a certificate of appealability.10 On August 6, 2004, the 3rd Circuit denied Brown’s request for permission
to appeal.

Procedural History – The Present

Trial Court – PCRA
On May 5, 2010, a pro se Motion for Post Conviction Collateral Relief was docketed. Brown’s pro se pleading raised a claim that

he had after-discovered evidence that the fire was accidental not intentional. Four months later, on September 17, 2010, an
Amended PCRA Petition was filed with the assistance of counsel. Brown’s Amended PCRA advanced two, broad predicates for
relief. His sources were the Pennsylvania Post Conviction Relief Act, 42 Pa.C.S. §9541, et seq. and Article I, Section 14 of the
Pennsylvania Constitution. The claims were:

1. Government Interference - failure to disclose existence of financial reward.

2. Government Interference - failure to correct perjured testimony.

3. Discovery of Previously Unknown Facts - witness Abdullah Ibrahim lied.

4. Claims satisfy Lawson standard for 2nd or subsequent PCRA petition.

On January 31, 2012, a Second Amended PCRA Petition was filed. In addition to incorporating those raised in the initial coun-
seled petition, Brown advanced an argument about previously unviable information had now come to light. That is – trial witness
Ibrahim Abdullah expected to receive money for his testimony and cooperation.

Twenty-one months after the pro se petition was filed an evidentiary hearing was finally held. On February 15, 2012, Keith
Wright testified.11 He was the only witness that day.

Before more testimony was taken, Brown filed a Third Amended Petition for PCRA Relief on May 4, 2012. The 3rd Petition raised
no new claims “but encapsulate[d] evidence” and “witnesses”. Petition for Leave to File Third Amended PCRA Petition, paragraph
6 (May 4, 2012).

Five days later, on May 9, 2012, a Fourth Amended PCRA Petition was filed. In this 4th Amended PCRA, Brown raised a new
claim of governmental interference.

On May 21, 2012, a Fifth Amended Petition for PCRA Relief was filed. It raised a claim of ineffective assistance of Brown’s trial
lawyer. In particular, this IAC claim was that trial counsel did not conduct an adequate investigation. 5th Amended Petition, para-
graphs 37(a),(b) and (c).12

The evidentiary hearing continued on May 22, 23, and 24, 2012. The Court heard from 12 witnesses. They were: Louis Topper,
Ibrahim Haadee Abdullah, Daniel Boeh, Stanley Cooper, Adrian Duson, William Moushey, Jr., Alexander Lindsay, Jr., Jason Wick,
William Petraitis, Edward Marcus Clark, Shaun Sweeney, and Brian Weismantle.

On August 22, 2012, Brown’s counsel filed a Sixth Amended Petition for PCRA Relief. He sought to vacate the three life
sentences he is presently serving. This pleading was based on the U.S. Supreme Court’s decision of Miller v. Alabama, ___ U.S. ___,
132 S.Ct. 2455, 183 L. Ed. 2d 407 (June 25, 2012).

In September, 2012, Brown filed his proposed findings of fact and conclusions of law along with a memorandum of law in
support. Petitioner’s Proposed Findings of Fact and Conclusions of Law (“Petitioner’s PFCL”), (Sept. 14, 2012). The government
filed an answer which included their legal based opposition to Brown’s assertions. Commonwealth’s Answer to PCRA Petition (Nov.
9, 2012) (“Commonwealth Answer”). On November 30, 2012, Brown filed a response to the government’s position paper. Petitioner’s
Reply Brief in Support of Post-Conviction Relief (Nov. 30, 2012).13
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Brown’s Assertions
As this PCRA proceeding trudged forward, Brown’s claims matured and intensified in focus. His assertions were matched

with predictable and consistent resistance from the government. Dispatched from Brown’s playbook was a claim that the
underlying arson science had changed in the intervening years from trial (February, 1997) to the present. The abandonment
of the “change in science argument” allowed Brown’s energies to be spent on his exculpatory evidence claim.14 Brown asserts
the government withheld exculpatory evidence from him in violation of its obligation to disclose such evidence pursuant to
Brady v. Maryland, 373 U.S. 83, 87-88, 83 S. Ct. 1194, 1196-97, 10 L. Ed. 2d 215 (1963)(holding that due process is offended
when the prosecution withholds favorable evidence from an accused that would tend to exculpate him or reduce the penalty
imposed), Giglio v. United States, 405 U.S. 150, 155, 92 S. Ct. 763, 766, 31 L. Ed. 2d 104 (1972) (extending the Brady rule to
embrace certain impeaching evidence, including that which might demonstrate witness bias), and Napue v. Illinois, 360 U.S.
264, 269, 79 S. Ct. 1173, 1177, 3 L. Ed. 2d 1217 (1959) (explaining that a conviction obtained by the State through the knowing
use of false evidence --or upon the prosecution’s failure to correct unsolicited evidence known to be false --violates the
Fourteenth Amendment). This failure to disclose, according to Brown, so undermined the truth determining process that he
must be awarded a new trial. Petitioner’s PFCL, pg. 37 (Sept. 14, 2012).

Flowing directly from this failure to disclose claim is Brown’s contention that the government continued its obstinate conduct
long after the 1997 trial. Petitioner’s PFCL, pg 46. According to Brown, at “no time during post-trial proceedings, including” state
court appeals and federal proceedings “did the Government disclose” the evidence that 2 witnesses had an expectation of a
monetary payment for their testimony or that these 2 witnesses, did, in fact, receive “reward money” after they testified.
Petitioner’s PFCL, pg. 46.

The failure to disclose argument is not the only arrow in Brown’s quiver. He also claims a due process violation. According to
Brown, the impropriety, with due process tentacles, comes from the government misrepresenting certain facts to the jury.
Petitioner’s PFCL, pg 43. A major part of the misrepresentation is the government’s failure to correct testimony that, Brown
believes, was not true. Id. In particular, Brown claims, at the time of trial, there was a reward fund available to pay witnesses but
the prosecution trial team buried their head in the sand regarding this information.

In summary, there are two claims Brown has placed before this Court; (1) a failure to disclose evidence that 2 witnesses had an
expectation of getting money in return for their testimony; and (2) the government misrepresented certain facts to the jury about
the existence of a reward fund.

The Government’s Push-Back
The government’s opposition to Brown’s claims are based on procedure and substance. Initially, the Commonwealth says the

“petitioner is time barred from raising the issues contained in his amended petition, because his petition was not filed within the
one (1) year time limitation.” Commonwealth’s Answer, pg. 37. According to it, Brown’s “judgment of sentence became final on …
December 11, 2000” and, by law, he had until “December 11, 2001 to file [his] petition.” Commonwealth’s Answer, pg. 30. Because
Brown’s petition was not filed until “May 3, 2010”, the government says he is “time barred”. Id. With a nod to the obvious, the
government also addresses the exceptions to the 1 year time bar. Id., at 31. There are 3 exceptions:

(1) delay caused by governmental interference; 

(2) unknown facts which could not have been discovered through due diligence; and 

(3) a newly recognized constitutional right. 

42 Pa.C.S.A. 9545(b)(1)(i)-(iii). The government is rightfully dismissive of the 1st and 3rd exceptions. As for the 2nd exception, the
government advances a position that the underlying facts could have been ascertained earlier by the exercise of due diligence.
Commonwealth’s Answer, pg. 32. As such, the government concludes Brown “is not eligible” for any of the exceptions to the 1-year
time bar and the petition should be dismissed as being time barred. Id., at 37.

As for the substance of Brown’s claims, the government’s global argument is that no relief is warranted. Its first argument is
that a Brady violation did not occur. Commonwealth Answer, pg. 40. It proceeds to argue against some of the 3 elements to a Brady
claim. On the issue of whether evidence was suppressed, the government relies heavily upon its spin of the facts to argue the mate-
rial was not suppressed. Commonwealth’s Answer, pgs. 40-48. As to the evidence being favorable, the government does not spend
any energy. It spends more linguistic effort on whether the omitted evidence resulted in prejudice to Brown. In other words, was
the evidence “material” to the guilt determination. The government says it was not. Commonwealth’s Answer, pg. 54 (Brown has
not made a showing that “the favorable evidence could reasonably be taken to put the whole case in a different light as to under-
mine the confidence in the verdict. Kyles v. Whitney”.)15

As for Brown’s due process based argument about misrepresenting facts to the jury, the government argues to the contrary.
Commonwealth Answer, pg 54. It says there was no failure to correct false testimony or intentional misrepresentation of known
facts. Id. It also opines that it did not lead the jury to believe “there was not a reward.” Id., The sum of the government’s position
is that Brown has failed to demonstrate a claim sounding in prosecutorial misconduct. Id., at 58.

Pennsylvania Post Conviction Relief Act (“PCRA”)
With the contentions of both parties exfoliated, attention can shift to Pennsylvania’s statutory framework for post conviction

relief.
Relief in the post conviction setting is a function of statute. Commonwealth v. Alcorn, 703 A.2d 1054,1057 (Pa. Super. 1997)(“Post

conviction relief is afforded petitioners in Pennsylvania through the grace of the legislature,…”). The Post Conviction Relief Act
(“PCRA”) is set forth at Title 42 Section 9541, et seq. It “provide[s] the sole means for obtaining collateral review and relief, encom-
passing all other common law rights and remedies, including habeas corpus.” Commonwealth v. Lantzy, 736 A.2d 564,569 (Pa.
1999); 42 Pa.C.S.A. Section 9542.16 As such, the statutory requirements must be plead and proven by a preponderance of the
evidence before a petitioner, like Brown, can obtain any relief. Commonwealth v. Weiss, 81 A.3d 767,*22-23 (Pa. 2013)(A PCRA
petitioner “must establish, by a preponderance of the evidence” a statutory error.).

Timeliness
Not all of the statutory requirements are at issue in this case. Government counsel has sharpened the procedural pencil to one

point. The petition was not timely filed. Section 9545(b) speaks on this issue. It says:
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(b) Time for filing petition.

(1) Any petition under this subchapter,…, shall be filed within one year of the date the judgment becomes final,
unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presenta-
tion of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

42 Pa.C.S. A. Section 9545(b)(1)(i-iii). This 1 year time limitation and the exceptions are jurisdictional. Commonwealth v. Fahy,
737 A.2d 214,222 (Pa. 1999). This means that without a timely petition being filed, this Court does not have the power to award
any relief.

Brown’s direct appeal rights were close to the end when the Pennsylvania Supreme Court denied his application for allowance
of appeal on September 12, 2000. Adding the 90 days our U.S. Supreme Court allows for asking it to review a state court decision,
see, Supreme Court Rules 13(1), December 11, 2000, became the date Brown’s judgment became final. Commonwealth v. Jones,
54 A.3d 14,17 (Pa. 2012)(“ A judgment becomes final at the conclusion of direct review by this Court or the United States Supreme
Court, or at the expiration of the time for seeking such review. 42 Pa.C.S. § 9545(b)(3)”). A year later would be December 11, 2001.
The initial PCRA filing here was docketed on May 3, 2010. That is almost 9 ½ years after his judgment became final. On its face,
it was not timely filed.

However, the statute allows for exceptions. There are 3 of them. Brown does not seek refuge under the 1st and 3rd exceptions.
His PCRA rises and falls under the 2nd exception – which has become known as the “newly-discovered evidence” exception.
Commonwealth v. Taylor, 67 A.3d 1245,1248 (Pa. 2013)(“There are three exceptions to the timeliness requirement, including an
exception for newly-discovered evidence. [referencing] 9545(b)(1)(ii).”). This exception “requires that the facts upon which such
a claim is predicated must not have been known to appellant, nor could they have been ascertained by due diligence.”
Commonwealth v. Bennett, 930 A.2d 1264,1271-72 (Pa. 2007). If a PCRA petitioner “alleges and proves these two components, then
the PCRA court has jurisdiction over the” underlying Brady claim. Id., at 1272, citing, Commonwealth v. Lambert, 884 A.2d 848
(Pa. 2005).

Pleading – Newly Discovered Evidence
Brown’s allegations satisfy the pleading requirements regarding timeliness.
Brown’s original PCRA Petition was drafted by him. It came to the courthouse on the traditional pink form that has existed for

many years. This pro se filing focused exclusively on the change in the science associated with the cause and origin of the fire. The
first hint that another claim – after discovered evidence regarding expectation of payment from a reward fund – came in pro bono
counsel’s August 6, 2010 petition asking for more time to file an amended PCRA Petition. See, paragraphs 9 (“…evidence indicat-
ing a strong likelihood that material evidence was not disclosed by the government…”); 19 (“…particularly with regard to the issue
of whether they received financial compensation from the government in exchange for their testimony.”). On September 17, 2010,
the foreshadowing became reality. Brown’s Amended Petition raised a claim “based upon exculpatory materials and information
there were within the sole possession and control of the Commonwealth and the federal government, yet were concealed or, at a
minimum, were never disclosed until recently, when they were procured as a result of an outside investigator’s request through
the federal Freedom of Information Act.” Amended Petition, paragraph 2 (Sept. 17, 2010). The Amended Petition states “On August
6, 2010, ATF forwarded information … which confirmed that two checks were issued to witnesses in connection” with this case.
Id., paragraph 49. The Amended Petition then goes on and asserts, with great specificity, that 2 witnesses who testified against Greg
Brown received money for their testimony. Id., paragraphs 51-57. Brown’s pleadings make a sufficient showing that he did not
know about these underlying facts or that he could have gathered these facts with the exercise of due diligence.

Pleading – Failure to Correct Misleading Testimony
The same goes for Brown’s other claim – failure to correct misleading testimony.17 Brown’s original PCRA did not mention this.

The Amended Petition did. “[T]he obligation to correct perjured or even mistaken evidence is even stronger” than the govern-
ment’s obligation “to disclose favorable information”. Amended Petition, paragraph 85 (Sept. 17, 2010). “The testimony of Mr.
Abdullah denying the existence of a financial agreement between the government and [he] was materially false and misleading,
as an agreement did, in fact, exist.” Id., at 90. “Keith Wright denied that he had any kind of financial agreement with the govern-
ment at the time he gave his testimony.” Id., at 91. Later, Brown asserts, “[t]he government never corrected either Abdullah’s or
Wright’s false testimony”. Id., at 93. The claim is later amplified. “[T]he Commonwealth failed in its obligations to correct false
testimony in violation of Commonwealth and federal due process rights as articulated under Giglio [ ], Naupe [ ], and Bagley [ ].”
Second Amended Petition, paragraph 12 (Jan. 31, 2012).

The core of this claim is very close to the Brady claim. Despite the Court having some feelings that this claim is really just the
natural and logical extension of the Brady claim, Brown has treated it as a distinct avenue of possible success. The Court will oblige
and give it separate treatment. Brown’s pleadings have made a satisfactory showing that the underlying facts were not known to
him and could not have been ascertained by due diligence.

The government’s litigation stance also contributes to this pleading based conclusion on both claims. At no time has the govern-
ment argued that these claims have not been properly pled. Instead, their stance has been centered upon the “proof” of those facts.

60 Day Issue
While Brown has adequately alleged and proven facts to satisfy a statutory exception, his work is not done. A PCRA petitioner

must also “adhere to the additional requirement of filing the claim within 60 days of the date the claim could have been first
presented.” Commonwealth v. Cintora, 69 A.3d 759,762 (Pa. Super. 2013). Brown has done so. In early August, 2010, Brown’s counsel
received information that allowed it to raise his claims. The particulars of his claims were contained in Brown’s Amended Petition
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which was filed on September 17, 2010. This filing was within the 60 days of Brown or his counsel having knowledge of it.

Proof Of Newly Discovered Evidence

a. Brady Claim

The second hurdle a PCRA petitioner must clear is proving that the “facts upon which such a claim is predicated must not have
been known to appellant, nor could they have been ascertained by due diligence.” Bennett, supra, 930 A.2d at 1272. Our state
Supreme Court “has addressed the meaning of ‘facts’ as that term is employed in Section 9545(b)(1)(ii) and held that, to constitute
such ‘facts,’ the information may not be part of the public record.” Commonwealth v. Edmiston, 65 A.3d 339, 352 (Pa. 2013), citing,
Commonwealth v. Lark, 746 A.2d 585 (Pa. 2000).

The “facts” that fuel Brown’s claim is not about the existence of a reward or the fact that 2 witnesses - Wright and Abdullah -
were ultimately paid. Petitioner’s Reply Brief, pg. 5 (Nov. 30, 2012). Instead, his claim is headquartered upon the knowledge, under-
standing and expectation two witnesses had that they would, in deed, receive some money for their trial testimony. Id.

The Court heard from both witnesses, Keith Wright and Ibrahim Abdullah. Both provided credible testimony that supports this
Court’s conclusion that both had an expectation that they would receive money in exchange for their trial testimony. That deter-
mination is not reached, however, without the influence of many pieces of evidence from others. With the 3 prongs of a Brady claim
acting as our polestars, the evidence shows material evidence favorable to Greg Brown was not disclosed by the prosecution and
so much prejudice ensued that this Court does not have confidence in the jury’s decision.

To establish a Brady violation, Brown must “prove three elements: (1) the evidence at issue is favorable to the accused, either
because it is exculpatory or because it impeaches; (2) the evidence was suppressed by the prosecution, either willfully or inadver-
tently; and (3) prejudice ensued.” Commonwealth v. Weiss, 81 A.3d 767,*27 (Pa. 2013), citing, Commonwealth v. Lambert, 884 A.2d
848,854 (Pa. 2005).

The evidence was favorable to Brown because it would have served to impeach the testimony of two government witnesses. But,
not just any two witnesses; witnesses who provided valuable and important evidence against Greg Brown. The importance of their
testimony prompts a return to the trial court’s opinion referenced earlier.

Testimony also revealed that [Greg Brown] was seen standing across the street from his home at a time when smoke was
seen pouring from a rear basement window and prior to the arrival of any emergency equipment.

Trial Court Opinion, pg. 2-4 (Sept. 15, 1998).

The solitary source of this evidence came from Keith Wright. In 1995, Keith Wright lived with his wife and family in his mother’s
home 2 doors down from Greg Brown. Hearing Transcript (“HT”), pg. 9 (Feb. 15, 2012).18 Keith Wright did not speak to law
enforcement until several months after the fire. The investigation had hit somewhat of a standstill. The powers that be decided that
a little used investigative tool might help them.19 That was a reward. On October 12, 1995, Daniel Boeh, the group supervisor of the
Arson & Explosive Unit of the Pittsburgh office of the Alcohol, Tobacco and Firearms Bureau, participated in a news conference
with then District Attorney, Robert Colville. HT, 154. The goal was to get new information by asking people to come forward. HT,
146. The plan worked. At 6:15 p.m. that evening, Keith Wright walked into a fire station and told fire personnel that he had infor-
mation about the Bricelyn Street fire. Tab#10, Greg Brown Evidence Notebook. Fire personal then called ATF. Jason Wick, the lead
investigator, received the information. He called the fire station. HT, 380. He spoke with Keith Wright and then later interviewed
him. He learned from Keith Wright that Greg Brown was at the fire scene “while the fire was burning”. HT, 351. Despite Jason
Wick’s efforts to downplay the significance of this information, cross examination revealed that prior to the reward being
announced to the public, the government had no evidence that put Greg Brown at the fire scene. HT, 368. 

The importance becomes clear when you look at how Greg Brown’s lawyer tried the case. The defense was multi-faceted. HT,
283-284. One component was an alibi. That theory was Greg Brown was at the Giant Eagle grocery store across the river. Id. Keith
Wright’s revelation poked a serious hole in that alibi. But, the alibi would not have taken such a serious blow to its believability if
the jury knew Keith Wright had a possible motive for coming forward. That motivation being the monetary reward. Without ques-
tion, this information was impeachment material.

This impeachment material – expectation of reward with a healthy assist from the timing of Keith Wright’s coming forward -
was not disclosed to Greg Brown’s lawyers. As mentioned earlier, Greg Brown must show the suppression of this material was
either willfully or inadvertent. Both hurdles have been cleared here.

Six years into his tenure at ATF, Jason Wick received the assignment as the lead investigator for the Bricelyn Street fire. Based
upon his efforts, his superiors decided the public pronouncement of a reward would be used. Almost immediately, the bushes
dropped some fruit in the shape of Keith Wright. Jason Wick interviewed him that day and learned for the first time that Greg
Brown was “standing in front of the house while smoke was emanating from a rear basement window” “before any emergency
equipment was on the scene”. HT, 385. This relay of information prompted Keith Wright to be a witness in several court proceed-
ings. He testified in front of the grand jury on November 9, 1995, a coroner’s inquest on May 3, 1996, a preliminary hearing on
June 14, 1996 and at trial in February, 1997. HT, 54-55 (Feb. 15, 2012). While Keith Wright was not in a position to pin-point when
the discussion of money arose, he did say, and the Court believes him, that at one of these proceedings the topic of money came up.
HT, 59-60. The government wants to spin the facts that it was not until after the trial Keith Wright and the topic of money inter-
sected. The Court finds to the contrary. At some point between his grand jury appearance and the trial, the topic of money was
discussed. Otherwise, Keith Wright’s comment about trust, “I just took it for what they said”, Id., 61, rings hollow. That sound
is just not one this Court is willing to recognize. Despite Keith Wright’s obvious medical ailments that has clearly hampered his
ability to remember dates and Jason Wicks’ denials of ever talking about the reward, the Court finds that Keith Wright did have
discussions about money with Jason Wick. Those discussions were purposefully not disclosed by Jason Wick to the prosecution’s
legal team.

The prosecution’s legal team also bears some blame. Not from the standpoint of purposeful conduct but, more along the lines
of, inadvertence. The most egregious lapse in judgment took place when Greg Brown’s matter left state court and landed in federal
court. Greg Brown began his foray into federal court by filing a habeas petition on September 10, 2001. As is normal, the matter
was referred to a magistrate judge and only after the magistrate judge drafts a report and recommendation does it get presented
to an Article III judge, in this case, Robert Cindrich. In support of its position that federal habeas relief should be denied, the
Allegheny County District Attorney’s office highlighted the following:
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“The magistrate judge in his report and recommendation incorporated the Pennsylvania Superior Court’s holding which
stated…. There is no evidence that any of the witnesses who testified were the recipients of any reward money. Such
evidence would, of course, constitute Brady material subject to disclosure to the defense. Nothing exists here, however,
to suggest that any of the Commonwealth witnesses were paid or provided money to testify or that they were recipients
of any reward money by virtue of their testimony.”

HT, 515 (May, 2012). We now know this argument was false. Witnesses were, in fact, paid. Keith Wright was paid $10,000 and
Ibrahim Abdullah was paid $5,000. Both payments were made in August, 1998. The simple inadvertence comes from the govern-
ment’s representative in the federal matter not asking those with knowledge a simple question – were these 2 witnesses paid.
Perhaps, he did not ask for fear of the answer. While recognizing fear can be a tremendous motivator, it cannot stand in the way of
doing what is right.

Fault can also be found with the cross-designated U.S. Attorney, Shaun Sweeney. During the federal habeas proceeding, he had
dealings with the lawyer representing the District Attorney of Allegheny County. HT, 513 (May, 2012). He knew the witnesses had
been paid, yet he did not “disclose it to anyone”. HT, 516 (May, 2012). It doesn’t matter “why” disclosure did not occur, all that
matters is that it was not done.

The prejudice prong of a Brady claim requires some elaboration.

“[F]avorable evidence is material, and constitutional error results from its suppression by the government, if there is a
reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been
different.” Commonwealth v. Weiss, 986 A.2d 808,814-15 (Pa. 2009)(“Weiss II”), citing, Kyles, 514 U.S. at 433 (quoting
Bagley, 473 U.S. at 682). “A reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Bagley, 473 U.S. at 682. In determining if a reasonable probability of a different outcome has been demonstrated, “[t]he
question is not whether the defendant would more likely than not have received a different verdict with the evidence, but
whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.” Weiss II,
986 A.2d at 815 (quoting Kyles, 514 U.S. at 434). See also Bagley, 473 U.S. at 678 (explaining that a reasonable probability
of a different result is shown when the government’s suppression of evidence “undermines confidence in the outcome of
the trial.”). “The mere possibility that an item of undisclosed information might have helped the defense, or might have
affected the outcome of the trial, does not establish materiality in the constitutional sense.” Commonwealth v. Chambers,
570 Pa. 3, 807 A.2d 872, 887 (Pa. 2002).

Rather, to be entitled to a new trial for the Commonwealth’s failure to disclose evidence affecting a witness’s credibility,
the defendant must demonstrate that the reliability of the witness may well be determinative of his guilt or innocence.
Weiss II, 986 A.2d at 815 (citing Commonwealth v. Johnson, 556 Pa. 216, 727 A.2d 1089, 1094 (Pa. 1999)). See also Napue
v. Illinois, 360 U.S. 264, 269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959) (“[t]he jury’s estimate of the truthfulness and relia-
bility of a given witness may well be determinative of guilt or innocence, and it is upon such subtle factors as the possible
interest of the witness in testifying falsely that a defendant’s life or liberty may depend.”). In this regard, “[m]ere spec-
ulation” by a defendant, however, will not be sufficient to meet this burden. See Wood v. Bartholomew, 516 U.S. 1, 6, 116
S. Ct. 7, 133 L. Ed. 2d 1 (1995). In assessing the significance of the evidence improperly withheld, a reviewing court is to
bear in mind that not every piece of evidence against a defendant would necessarily have been directly undercut had the
Brady evidence been disclosed. Weiss II, 986 A.2d at 815 (citing Kyles, 514 U.S. at 451). To establish a reasonable proba-
bility that the result of the proceeding would have been different had the evidence been disclosed, a defendant necessarily
must explain how the undisclosed evidence would have changed the result of the proceeding. See Commonwealth v.
Willis, 616 Pa. 48, 46 A.3d 648, 670 (Pa. 2012) (Opinion announcing the judgment of the court).”

Weiss, 81 A.3d at *28-31.

Greg Brown has satisfied the prejudice prong as it relates to Keith Wright. Keith Wright was not your ordinary witness. He was
very important to the prosecution. The ATF supervisor said it best. Keith Wright’s information broke the alibi and showed decep-
tion on the part of Greg Brown’s mother. HT, 177 (May 2012). His importance can also be gleaned from the activities of others when
he showed up at a City of Pittsburgh firehouse almost immediately after the reward was announced. William Petraitis accompa-
nied Jason Wick to the Keith Wright interview. HT, 441 (May, 2012). The only other interview that Petraitis accompanied Jason
Wick on was – the interview with Ibrahim Abdullah.20

These actions speak much louder than their words in gauging the importance of this testimony and the resulting prejudice. The
cross-examination of Keith Wright would have been far different with the material not disclosed. Alexander Lindsay was the trial
lawyer.

“For him [Keith Wright] to suggest that a reward was not in the picture, his grand jury, he testified that is wasn’t the
reward, and yet if you read the document, which I believe is Exhibit 10, you’ll see that the reward had to be in the
picture.

I’m not going to accuse him of having the reward, but if I’ve got the document in my hand, which I didn’t have until last
week when I saw it for the first time, I can say, “You saw a television program and you immediately, I think within the
hour, went in to see the fire department. You hadn’t done anything before. The television report concerned a reward. I’m
going to get that type of testimony.

Now, he can deny if he wants that there wasn’t a reward, but if you put all those facts together, you could make a very
effective cross-examination. And, of course, you could say, it was the reward, and it’s confirmed by what we found out
much later, that he got $10,000.” HT, 320 (May, 2012).

The lack of disclosure also impacted how Greg Brown dealt with Keith Wright at closing. “I had nothing to attack the motives of
Keith Wright.” said his trial lawyer. HT, 321 (May, 2012). Mr. Lindsay was left with the generic fallback position that Keith Wright
“could be mistaken.” Id. For such an important witness as Keith Wright was, the non-disclosure of information, that most certainly
would have negatively impacted his credibility, does not instill in this Court the necessary confidence that Greg Brown received a
fair trial.
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Now, Keith Wright was not the only key witness. A former roommate of Greg Brown’s, Ibrahim Abdullah, provided evidence of
a confession. The Superior Court adopted the following from the trial court’s opinion.

Testimony also revealed that [Greg Brown] had bragged on two occasions to an acquaintance of his, Ibrahim Abdullah,
that he had set the fire, and that some ‘fire heads’ had been killed in this fire.

Trial Court Opinion, pg. 2-4 (Sept. 15, 1998).

Greg Brown has shown to this Court’s satisfaction that Ibrahim Abdullah had an expectation of a monetary payment. As the
investigation of the Bricelyn Street fire pushed forward, Jason Wick received some information that Greg Brown had a criminal
past. HT, 353 (May, 2012). This led to a thorough investigation of where and when Greg Brown served any time following
sentencing. This fact finding led Jason Wick to contact a Berks County juvenile probation officer named Lou Topper. HT, 354
(May, 2012). One of Topper’s probationary assignments was Ibrahim Abdullah. Topper and Jason Wick then engaged in several
communications leading up to a February 28, 1996 meeting at the Berks County Detention Center.21 Topper described the tone
and tenor of Jason Wick’s efforts as being persistent and very aggressive. HT, 70 (May, 2012). During these discussions, Topper
learned from Jason Wick that Abdullah’s cooperation was wanted in an arson case involving Greg Brown. HT, 42-43 (May, 2012).
Abdullah wasn’t interested because he was close to his release date and didn’t want to get involved. HT, 83. However, when
Topper mentioned a possible reward of $15,000, Abdullah changed his tune and agreed to meet with the ATF agent because that
kind of money was “highly motivating”. HT, 42-43; 83, 94 (May, 2012).22 Finally, the late February meeting took place. There were
3 people in a conference room - Jason Wick, Topper and Abdullah. HT, 46, 355 (May, 2012). Jason Wick controlled the interview
of the, then 15 year old Abdullah. HT, 355 (May, 2012). A few weeks later, Abdullah was flown to Pittsburgh to appear in front of
a grand jury. On the ride from the airport, Jason Wick told Abdullah the reward wasn’t going to be $15,000 more like $5,000. HT,
88.23 Fast forward to trial, and Abdullah told this Court that his trial preparation consisted of Jason Wick instructing him on how
to deal with a particular area of cross-examination – that is the promise government agents made to him.

In the hallway once [Jason Wick] told me, you know, “I didn’t promise you anything, so if they ask you if you was prom-
ised anything…” I never said I promised you anything; right?” And I was like, Yeah. So when they asked me in court,
I said no, I wasn’t promised anything. I trusted his word, though.

HT, 100-101 (May, 2012).

Abdullah told this Court that he had an expectation of payment for his trial testimony. HT, 105 (May, 2012). Standing alone,
this would not have pushed the Court towards believability. However, there is credible corroboration for the Court side with
Greg Brown on this issue. In November, 1996, Lou Topper was no longer Abdullah’s probation officer. That task feel to Stanley
Cooper. HT, 186 (May, 2012). As was their custom, a transition meeting was held. It is at this meeting where Cooper learned of
Abdullah’s involvement with ATF and a possible reward. Cooper only supervised Abdullah for about 10 months until September,
1997, but this term of supervision included Greg Brown’s trial in February, 1997. HT, 199. Two months after the trial, Cooper
characterized Abdullah’s eyes as getting “bright” and his overall demeanor was “giddy” when the reward was discussed. HT,
190, 194 (May, 2012).

The mother of Abdullah’s 2 children also testified after travelling from California. Adrian Duson was romantically involved with
Abdullah for 8 years from the time they were both teenagers until their mid-20’s. She recalled Abdullah making plans with “my
money”. HT, 237 (May, 2012). The “my money” reference was to the “$5,000 that he was supposed to be getting.” HT, 238 (May,
2012). She also characterized Abdullah’s efforts at getting his money as being on the verge of “harassing [Jason Wick] for the
money.” HT, 243.

This credible evidence from these 2 witnesses provides this Court with a solid foundation upon which to conclude that Abdullah
had an expectation that money would be paid to him for his trial testimony.

This conclusion segues to our next area of inquiry. Was the expectation of getting paid money favorable to the accused because
it would impeach? Three lawyers testified in this post-conviction proceeding: Mr. Brown’s trial lawyer and both prosecutors. The
lead prosecutor, Edward (“Marc”) Clark, crystallized the law in response to a series of questions. Disclosure would have happened
even if the witness had an expectation of a monetary payment. HT, 460 (May, 2012). The Court believes Mr. Clark would have
disclosed the material had he known.24 This evidentiary finding is also consistent with the government’s written response. Answer,
pg. 47, 53 (If a witness was promised a reward, then it should have been disclosed).

This is not, however, a 1 man team. The prosecution had many team members and one thought it would be best to keep Marc
Clark in the dark. Jason Wick was the only law enforcement witness to interview Abdullah. He said the subject of a reward was
never talked about with Abdullah. HT, 356 (May, 2012). This testimony just cannot survive. It gets buried in an avalanche of
evidence and common sense that shows otherwise.

The final part of the Brady analysis regarding Abdullah is the demonstration of prejudice. Both parties have shortened this legal
requirement to a question of “materiality”. The suppressed information regarding Abdullah’s expectation of payment was, indeed,
quite material. The hearing showed that 8 months after the fire, the investigation needed some help. That was when the reward
idea was hatched by ATF. In conjunction with another investigative tool (roommates of Greg Brown), the reward became the impe-
tus for Abdullah to even talk with Jason Wick. Now, looking at what Abdullah testified to and you can see the materiality of this
suppressed evidence. Before the reward, the government had no statements from Greg Brown about the fire. HT, 368 (May, 2012).
Four months after the reward is now part of the mix, they have a statement from Greg Brown that he set the fire. The source of
that statement is Abdullah. Abdullah’s credibility must undergo a crushing attack if Greg Brown were to prevail. That type of
attack did not happen. Instead, the defense was left to his own denial and a feeble attempt to explain why Abdullah would say what
he said. HT, 316 (May, 2012)(“[Greg Brown] testified right off that the only thing that he could think of as to why Abdullah would
have said this is because he had teased him or said something to him about being fat and that he had ringworm.”). The defense’s
cross-examination of Abdullah and its closing argument are drastically different if armed with this information that was kept
secret. So much different, that this Court does not have the confidence that the verdict would be the same if this information was
presented to the jury.

In summary, Greg Brown had to demonstrate that the 3 elements of a Brady claim were satisfied. He has done so with plenty
of room to spare above the preponderance bar. The Court engaged in a separate analysis regarding each witness and arrived at the
same conclusion. The evidence was favorable because it would have impeached the source of two critical pieces of the govern-
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ment’s evidence. The impeaching material was not disclosed by the government. And, finally, the lack of this information made
Greg Brown’s trial so unfair that the Court does not have confidence in the guilt determination.

Proof Of Not Correcting Misleading Testimony
Brown’s second claim is also based on due process. He claims the government did not correct knowingly false testimony

during his trial. Brown argues the presence of a reward fund from which witnesses could be paid should have been conveyed to
the jury when 2 government witnesses denied the existence of any financial agreement with the government in regards to their
testimony. The government opposes these assertions. It says there was no failure to correct false testimony or intentional misrep-
resentation of known facts. Commonwealth Answer, pg 54. It also opines that it did not lead the jury to believe “there was not a
reward.” Id., The sum of the government’s position is that Brown has failed to demonstrate a claim sounding in prosecutorial
misconduct. Id., at 58. For the reasons that follow, Brown’s position prevails.

The PCRA process revealed certain facts that are critical to the disposition of this claim. We take a moment to highlight them.
There was a reward fund. It was established in October, 1995. From this reward fund witnesses could receive money. Two of the
government’s witnesses were paid from this fund. Keith Wright received $10,000. Ibrahim Abdullah received $5,000. They
received this money months after the trial.

At trial, both witnesses -Wright and Abdullah - denied the prospect of financial gain as influencing their testimony. In an effort
to cast a different light on that aspect of the government’s case, the defense presented the testimony of Raoul Gibson. Gibson told
the jury that Jason Wick offered him $7,000 to testify against Greg Brown. Upon cross-examination, the prosecutor, Shaun Sweeney
asked Gibson, “You think the agents have some pile of money they can grab to pay witnesses? HT, 425 (May, 2012). Gibson’s
response: I couldn’t tell you that.

The person who could tell was in that courtroom. But, Jason Wick did not tell. As such, the Court disagrees with Brown’s empha-
sis that these 2 prosecutors (Marc Clark and Shaun Sweeney) knew that these 2 witnesses were promised reward money. The Court,
on this record, just cannot make that finding. However, the prosecution team is not a 1 or 2 man band. It is a full blown orchestra.
A critical member of the prosecution ensemble was the lead investigator from ATF, Jason Wick. He was the prosecutor’s right hand
man. He was the case agent. His presence was noted during the entire trial. He heard Keith Wright and Ibrahim Abdullah testify.
He heard Raoul Gibson testify. Not once, did he inform either prosecutor that Wright and Abdullah were not entirely accurate with
their testimony. Stated differently, Jason Wick did not tell either prosecutor that promises were made to them about getting paid
from a reward fund. Jason Wick had a duty to let the prosecutor know those facts. He did not. And now, some 17 years after a jury
convicted Greg Brown, this Court must undo the efforts of those 12 citizens.

The Court begins its rather short legal analysis with an observation that might not be obvious to the casual reader. The Court
views the conduct of Jason Wick in not telling either prosecutor of what really transpired with witness Wright and Abdullah as if
the prosecutors themselves engaged in that same silence. Our Courts treat investigative and prosecutorial personnel as part of the
“prosecution team” for Brady purposes and this Court sees no distinction that should be drawn when dealing with the presentation
of misleading testimony. United States v. Perdomo, 929 F.2d 967,970 (3d Cir. 1991)(A court’s “inquiry into the prosecution’s knowl-
edge need not stop at the prosecutor himself but should also extend to whether any of the ... police officers knew of [the undis-
closed favorable evidence]. . . .”).

Our United States Supreme Court is the only authority we need on this issue. Napue v. Illinois, 360 U.S. 264,265 (1959) was
a murder trial where the principal state witness testified “that he had received no promise of consideration in return for his
testimony.” The government’s lawyer, who asked the question, had in fact promised the witness consideration, “but did nothing
to correct the witness’ false testimony.” Id. “The question presented is whether on these facts the failure of the prosecutor to
correct the testimony of the witness which he knew to be false denied petitioner due process of law in violation of the
Fourteenth Amendment to the Constitution of the United States.” Id. In saying, “Yes” a due process violation took place, the
Court was emphatic:

“It is of no consequence that the falsehood bore upon the witness’ credibility rather than directly upon defendant’s
guilt. A lie is a lie, no matter what its subject, and, if it is in any way relevant to the case, the district attorney has the
responsibility and duty to correct what he knows to be false and elicit the truth. . . . That the district attorney’s silence
was not the result of guile or a desire to prejudice matters little, for its impact was the same, preventing, as it did, a
trial that could in any real sense be termed fair.”

Id., at 269-270. Pennsylvania has long followed the dictates of Napue. See, Commonwealth v. Rega, 70 A.3d 777 (Pa. 2013),
Commonwealth v. Gaddy, 362 A.2d 217 (Pa. 1976), and, Commonwealth ex rel. Budd v. Maroney, 211 A. 2d 479 (1965). A historical
study of Napue’s treatment in Pennsylvania has revealed no nuances which require exploration.

Regarding his claim based upon Napue, the Court finds Greg Brown has meet his evidentiary burden of proving the prosecu-
tion failed to correct evidence that members of its team knew not be the truth. The evidence was not tangential or minor. It went
directly to the credibility of witnesses whose testimony was nothing short of “important”. HT, 449 (May, 2012). Remember, Keith
Wright put Greg Brown at the scene before fire personnel arrived and, Ibrahim Abdullah supplied a confession from Greg Brown.
In sum, the due process protections of our constitution requires Greg Brown receives a new trial.

Miller v. Alabama
Brown’s Sixth Amended Petition for PCRA Relief raised a single claim. He wants his 3 life sentences vacated and a new

sentencing hearing held. His request was based upon the U.S. Supreme Court’s decision in Miller v. Alabama, ___ U.S. ___ , 132 S.
Ct. 2455, 183 L. Ed. 2d 407 (2012). There is no question Brown was a juvenile at the time these 3 firefighters died in his Bricelyn
street house. Just as immune to controversy is that Brown’s sentence of life imprisonment without possibility of parole was the
only sentence he could have received in 1997. There is also no convincing argument that can be made that this request was not
timely made.

However, there was something looming that arguably could be said to have far greater impact than the Miller decision itself.
That is – does the result apply in a retroactive manner? Meaning, does Greg Brown see any benefit of that U.S. Supreme Court deci-
sion? Does he get a new sentencing hearing? That very issue was put before our state Supreme Court in the case of Ian
Cunningham. The Cunningham matter was orally argued in September 2012 and decided 13 months later on October 30, 2013. The
headline reads: Miller v. Alabama is not retroactive.
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“[A]pplying settled principles of appellate review, nothing in Appellant’s arguments persuades us that Miller’s proscrip-
tion of the imposition of mandatory life-without-parole sentences upon offenders under the age of eighteen at the time
their crimes were committed must be extended to those whose judgments of sentence were final as of the time of Miller’s
announcement.” [citations omitted].

Commonwealth v. Cunningham, 81 A.3d 1, 11 (Pa. Oct. 30, 2013).

At this moment, Mr. Brown and those similarly situated will not get a new sentencing hearing as current Pennsylvania law does
not provide for that form of relief. The Court is aware of the reverberations emanating from Cunningham and the various options
available to trial courts confronting this issue. Might the Cunningham decision become the basis for a petition for discretionary
review with our U.S. Supreme Court? The Rules of the Supreme Court suggest review is more likely if “a state court of last resort
has decided an important federal question in a way that conflicts with the decision of another state court of last resort or of a United
States court of appeals.” Supreme Court Rules, Rule 10(b). The Cunningham opinion references the competing views. Iowa and
Mississippi have found Miller to apply retroactively whereas the 11th circuit and Minnesota have said no it does not. Id., at 8. The
juxtaposition of the court’s own rules with the referenced case law would suggest, even to the most pessimistic forecaster, that
Cunningham stands a better chance than most cases to have review granted.25 Only time will tell. And, that expanse of time is not
great. Supreme Court Rules demand review petitions to be filed within 90 days. Supreme Court Rules, Rule 13(1). So, come
February 27, 2014, all of us should know if Cunningham lives on or not.26

As such, this Court will not, at this juncture, dismiss the Miller claim. On balance, this Court feels the better approach is for
that claim to be held in abeyance until the Cunningham appellate trial has run its course. That case is way beyond the half-way
point of its journey and everyone can see its final destination is on the immediate horizon. The contrary approach - dismissal
followed by the near certain appeal – will simply force our Superior Court to expend resources. Saving these resources is a prime
consideration for the Court to hold onto to this finite matter until such time as it is appropriate.27

In closing, the Court cannot emphasize enough that its opinion is headquartered upon credibility. Our state Supreme Court has
directed PCRA trial courts to make believability determinations. This Court has followed that directive much to the government’s
chagrin.

An order will be filed consistent with the conclusions reached in this opinion.

BY THE COURT:
/s/Williams, III, J.

1 “Courts” is used in the most inclusive of manner to include the original trial court, the Superior Court of Pennsylvania, our state
Supreme Court, and a federal district court.
2 These charges were set forth at docket #199606028.
3 These charges were set forth at docket #199608170.
4 Buckner was charged with the same crimes as Brown plus a count of criminal solicitation.
5 Judge Cercone was appointed to the federal bench in Pittsburgh in 2002.
6 Ms. Buckner was acquitted of all charges but for insurance fraud. Her sentence was 3 years of probation, 500 hours of
community service and a $5,000 fine.
7 The Superior Court case was docketed at 2034 Pittsburgh 1997.
8 The allocatur petition was docketed at 194 WDA 2000.
9 Brown filed in the Western District of Pennsylvania and it was assigned docket number 01-CV-1699.
10 The Third Circuit Court of Appeals docket number was 04-1405.
11 The transcript from that proceeding was filed on March 14, 2012 and assigned a tracking number of T12-0381.
12 Through an opinion filed on June 25, 2012, the Court agreed with the government’s position that this particular claim was time
barred. The Court purposefully did not enter an order resolving that finite claim. A separate order which accompanies this
opinion will terminate this loose end.
13 Lurking in the background and contributing a great deal to the length of time between written argument and today’s decision
was the pending Pennsylvania Supreme Court case of Ian Cunningham. Commonwealth v. Cunningham was orally argued in
September, 2012. At issue was whether the relief proscribed by Miller v. Alabama applies in a retroactive manner. There is no
question that the state Supreme Court’s ruling would have direct application to this case. As such, the Court waited for guid-
ance. When the latter part of the summer of 2013 rolled around and Cunningham had not yet been decided, Brown motioned for
a conference. The Court gathered counsel and learned Brown’s position. Brown conveyed to the Court that its Brady claim is
divisible from its Miller claim and advocated for the Court not to wait until the Miller issue is decided before adjudicating its
Brady claim. 
14 While the Court makes no finding on this science based claim it was intrigued by the preliminary showing advanced by Brown
and the intersection of science and the law and how the two evolving entities would interact.
15 The reference to Witney is incorrect. The defendant in that U.S. Supreme Court case is Whitely. Kyles v. Whitely, 514 U.S. 419,
115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).
16 The strength of Lantzy and others in that case law family convinces this Court that Brown’s request for relief based upon some-
thing other than the PCRA (for instance, Article I, Section 14 of the Pennsylvania Constitution) is not warranted.
17 The Court purposefully characterizes this claim as one of being “misleading” and not “perjury”.
18 This transcript has a tracking number of T12-0381 and was filed on March 14, 2012.
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19 Mr. Boeh testified that a “small percentage” of cases involve a reward. HT,145.
20 The Court recognizes that Petraitis did not participate in the interview with Abdullah but his intent was to do so. Otherwise, he
would not have travelled clear across the state to serve merely as Jason Wick’s chauffeur. 
21 Mr. Topper told the Court that he had plenty of talks with Jason Wick before the February, 1996 meeting. HT, 41 (May, 2012).
Jason Wick told the Court it took 1 or 2 phone calls to arrange the meeting. HT, 357. The Court believes Mr. Topper on this and
other credibility challenges between him and Jason Wick. The efforts at impeaching Topper through the various devices used were
not successful.
22 The Court infers from the facts that there were more than a couple phone calls because Abdullah did not want to meet at first.
This, in turn, ratcheted up Jason Wick’s efforts to speak with Abdullah which, in turn, required interaction with Topper. 
23 Other circumstances contribute to the believability of this fact. The grand jury appearance took place after the public reward
was announced and after Keith Wright came forward. 
24 The same cannot be said for his co-prosecutor, Mr. Sweeney. Central to one’s duty to disclose is a recognition that material needs
disclosed. Q: …If you had asked and found out that he [Keith Wright] had come forward immediately after seeing a newscast
about the reward, that’s something you would have disclosed” A: I think so, yeah. HT, 509 (May, 2012). The slight equivocal
response just does not engender trust and confidence that disclosure would have followed had Mr. Sweeney been the final say on
this matter.
25 In 2011, 7,713 petitions seeking review were filed. Just 79 were accepted. 2012 Year End Report on the Federal Judiciary,
Appendix (Dec. 31, 2012).
26 In early January, 2014, counsel for Ian Cunningham asked for and received from the US Supreme Court for an extension to file
its petition for review. It is due February 27, 2014. See, SCOTUS Docket # 13A713.
27 Given the Court’s dual ruling (Brady and Napue) and its implicit vacating the sentences followed by a return of this matter to
the Court’s active trial docket, this Miller issue may very well evaporate.

Commonwealth of Pennsylvania v.
Gregory Brown, Jr.

Commonwealth Appeal—PCRA—Untimely—Brady Violation—Statements of Witnesses—Prosecutorial Misconduct

No. CP-02-CR-0006028-1996, CP-02-CR-0008170-1996. In the Court of Common Pleas of Allegheny County, PA, Criminal Division.
Williams, III, J.—March 25, 2014.

OPINION
On March 21, 2014, the government filed its Concise Statement of Errors Complained of on Appeal. It plans to litigate 3 broad

issues before our Superior Court.
The first issue is jurisdiction based. It is the government’s position that Gregory Brown did not file his Post Conviction Relief

Act petition in a timely manner. Concise Statement, paragraph 6(A)(1). Brown’s claims, according to the government, could have
been discovered earlier with the exercise of due diligence. Because diligence was not exercised, the government says no
Pennsylvania court has the power to listen to, let alone, decide the issues he has presented. The Court issued a written opinion on
February 19, 2014, and set forth its findings and conclusions regarding this matter. There is no need to repeat what has already
been said.

The government’s second issue will focus on the Brady claim. The essence of that claim is that 2 government witnesses had
an expectation of receiving money for their trial testimony but the government did not let Gregory Brown’s lawyers know those
facts. The government’s rebuttal has 3 parts. First, it claims “there was no impeachment information suppressed by the
government” in regards to witness Wright. Concise Statement, paragraph 6(A)(2)(a). It goes on to say, “the record does not
support the PCRA court’s conclusions that Agent Wick promised him money in exchange for his testimony and that Mr. Wright
expected to receive money.” Id. The government’s second argument is that Gregory Brown “was not deprived of a fair trial”
because “the omission of such evidence did not result in prejudice”. Concise Statement, paragraph 6(A)(2)(b). The govern-
ment then refers to some circumstances that support its premise. The government’s third argument under the Brady mantel
deals with witness Abdullah. While the witness has changed the argument has not. It repeats the position it previously
advanced dealing with witness Wright and makes it as to witness Abdullah. Concise Statement, paragraph 6(A)(2)(c) (“not
deprived a fair trial” “omission of such evidence did not result in prejudice”). What the government misses in regards to both
witnesses is that the jury should have been made aware of the competing facts (pro-prosecution and pro-defense) in an adver-
sarial setting so that it could make the determination of whether Mr. Wright or Mr. Abdullah should be believed when they
said, amongst other things, it was not about the money.1 As for part 1, the Court discussed the matter in its February 19th opinion.
Further elaboration is not needed.

The third broad issue centers on prosecutorial misconduct. The government says it did not occur. Concise Statement, paragraph
6(A)(3). It pins its hopes on the theory that the prosecutor was merely engaging in “a fair response” to the defense suggestion that
defense witness Gibson was offered a bribe by ATF Agent Wick. Id. There is no question that a prosecutor may “strike hard blows,
he is not at liberty to strike foul ones.” Berger v. United States, 295 U.S. 78,88, 55 S.Ct. 629, 79 L.Ed. 1314 (1935). Here, that line
was crossed. The prosecutor was allowed to engage in a fair response to the defense suggestion tendered through witness, Raoul
Gibson. No one questions that reality. However, that fair response does not include the ability to suggest that no such monetary
fund was available when, in fact, there was a fund to pay witnesses.

The second aspect of the government’s misconduct argument is that Greg Brown was not denied a fair trial even though
ATF Agent Wick breached his duty to let the prosecutors know about the monetary motivations of certain witnesses.
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Concise Statement, paragraph 6(A)(3)(a). The Court discussed this issue in its earlier opinion and nothing needs added to
that discourse.

For the foreseeable future, this Court’s participation is limited. Trial counsel has been informed periodic status conferences will
be held with one purpose in mind – keep the parties on track for trial. Our rules provide for a trial within 120 days after the certi-
fied record is remanded. Pa.R.Crim.P.600(B)(5). Given the incident date, the extensive procedural history and now a new round of
appellate litigation, the Court will adhere to that time limitation.

In closing, the Clerk of Courts shall prepare the certified record and forward the same in due course to our Superior Court of
Pennsylvania.

BY THE COURT:
/s/Williams, III, J.

1 While the Court acknowledges footnote 2 and the government’s recognition of the deference credibility determinations receive
on appeal, the Court is a bit suspicious of the government’s true belief in that precedent. The dynamics in play with the part 2 and 3
arguments remind me of my elementary years in school. You tell your 3rd grade teacher that you will not pull the pigtails of the
girl that sits in front of you anymore. But, then, as soon as the teacher leaves the room, you do it again.

Commonwealth of Pennsylvania v.
Brian Anderson

Criminal Appeal—PWID—Sufficiency—Double Jeopardy—Mistrial—Abandoned Claim—
Mandatory Not Proven Under Alleyne—Remand for Resentencing

No. CC 2007-16419. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—February 12, 2014.

OPINION
This case is now 7 years old. It was August, 2007 when law enforcement interacted with Mr. Anderson. This led to him being

charged with drug crimes. In April, 2010, a jury trial was aborted when this Court granted a request for a mistrial. Transcript
(“TT”), pg. 107, (April 12-13, 2010).1 New counsel was appointed and his appearance was followed by a motion to bar a retrial on
double jeopardy grounds and then, several weeks later, a motion to suppress. See, Omnibus Pretrial Motion, paragraphs 13-28 (Jan.
3, 2011); Supplemental Omnibus Pretrial Motion, (Feb. 16, 2011). On April 6, 2011, the parties appeared before the Court. They
argued the suppression motion. That was it. At no time was the double jeopardy motion even discussed, let alone litigated. On April
8, 2011, the suppression motion was granted and “the cocaine, the digital scale, zip lock baggies and baggies with corners cut off”
was excluded from the government’s case. On April 11th, the parties appeared as that was the trial date. After some discussion,
the government was given some time to reach an appeal decision. The government exercised its option and appealed to the
Superior Court. In March 2012, the Superior Court reversed this court’s suppression ruling in a published opinion. See,
Commonwealth v. Anderson, 40 A.3d 1245 (Pa. Super. 2012). Mr. Anderson sought to change that result by seeking discretionary
review with our State Supreme Court. His request was denied in August, 2012.

The matter was then remanded to this Court. A trial date was set and a jury trial took place on December 10, 2012.
Conspicuous by its absence is any mention whatsoever of the previously filed double jeopardy motion. The next day,
December 11, 2012, the jury reached a guilt determination. Sentencing happened immediately after the verdict. A 5-10
year mandatory period of incarceration was imposed followed by 10 years of consecutive probation. No post-sentence
motion was filed.

On January 10, 2013, Anderson appealed. A 1925(b) order followed and, after some allowed extensions, Anderson’s Concise
Statement was docketed on July 26, 2013. He raises four issues. Each will be addressed in the order he has raised them.

Double Jeopardy – Mistrial
As evident from the aforementioned procedural history, Anderson’s first trial ended with a mistrial. The Court made that

declaration after observing defense counsel’s acts of commission and omission. These observations where coupled with Anderson,
himself, complaining about his lawyer. Transcript, pg. 106-107, (April 13, 2010). In his Concise Statement counsel references a
January 3, 2011 pretrial motion raising this issue and asserts there was no manifest necessity to support the Court’s mistrial
declaration. Concise Statement, ¶ 1, (July 26, 2013).

The Fifth Amendment to the United States Constitution and Article I, § 10 of the Pennsylvania Constitution provide that no
person shall, for the same offense, “be twice put in jeopardy of life or limb.” Pa. Const. art. I, § 10; U.S. Const. amend. V. “The
constitutional prohibition against ‘double jeopardy’ was designed to protect an individual from being subjected to the hazards of
trial and possible conviction more than once for an alleged offense.” Commonwealth v. Spotz, 18 A.3d 244, 261 (Pa. 2011). The
Double Jeopardy Clause “protects against a second prosecution for the same offense after an acquittal, a second prosecution for
the same offense after a conviction and multiple punishments for the same offense.” Commonwealth v. McCord, 700 A.2d 938, 941
(Pa. Super. 1997). However, the constitutional prohibition against double jeopardy does not apply unless jeopardy attaches.
Commonwealth v. Ortega, 995 A.2d 879, 887 (Pa. Super. 2010). In Pennsylvania, jeopardy attaches when a defendant stands before
a tribunal where guilt or innocence will be determined. Id. In a criminal jury trial, this occurs when the jury is sworn. Id. In our
case, there is no question that jeopardy attached when the April, 2010 trial began.

Just because jeopardy attaches, our inquiry does not end. Absent the defendant’s request or consent, he or she may not be
re-tried after a mistrial has been declared without offending double jeopardy principles, unless the facts establish a “manifest
necessity” for the trial court’s actions. United States v. Jorn, 400 U.S. 470, 484-85, 91 S. Ct. 547, 557, 27 L. Ed. 2d 543 (1971);
Commonwealth v. Balog, 576 A.2d 1092, 1094 (Pa. Super. 1990). Our Rules of Criminal Procedure have codified this long standing
principle. Rule 605 provides, in relevant part:



page 188 volume 162  no.  12

Rule 605. Mistrial   *   *   *

(B) When an event prejudicial to the defendant occurs during trial only the defendant may move for a mistrial; the motion
shall be made when the event is disclosed. Otherwise, the trial judge may declare a mistrial only for reasons of manifest
necessity.

Pa.R.Crim.P. 605. Therefore, our precedent and our rules make the focus on the defendant’s request or consent or the presence of
“manifest necessity”.

Unfortunately for Anderson, both of these predicates were satisfied. On day two of the April, 2010, Anderson spoke to the Court.
He was complaining about subpoenas that he wanted his lawyer to serve upon various witnesses. TT, 106. He also leveled a
complaint about the quality of his lawyer. “I don’t feel I got the representation I should. I’m getting bad advice from my attorney.”
TT, 106-107. The Court agreed with his assessment and declared a mistrial. Id.

The Court felt then, as it does now, that Anderson was asking for the trial to stop so he could defend the accusations with a new
lawyer, a better lawyer, and one that was on the same page as him as far as strategy. In this Court’s eyes, having all the players in
front of it and reading things the cold, hard transcript would never reflect, agreed with Anderson’s request to terminate the trial
and grant him the relief that he was, at the very least, implicitly asking for. But, he who asks for a mistrial cannot then later wear
the protective shield known as double jeopardy.

Assuming for the moment that Anderson did not ask for the result he got, manifest necessity was present. A fundamental prin-
ciple of our system is the presence of a lawyer to assist the citizen accused in defending criminal charges. From what the Court
observed, Anderson was not being provided his guaranteed right to an effective lawyer. There is not one incident that the Court
hangs its hat on but a collection of events that led to the Court’s action.

Contributing to the Court’s thinking that no double jeopardy violation took place is the case history. When the first trial was
stopped, a motion was filed soon thereafter seeking to bar the government another opportunity to convict Anderson. That January,
2011 motion was never mentioned again. Well, that is, until the appeal was filed. But, isn’t it a bit late at that point? Some 31 months
passed from the first trial (April, 2010) until the second (December, 2012). The case made a trip to the Superior Court and the
government prevailed thereby returning the case for trial. Once this court had jurisdiction again, Anderson never said, “Timeout.
This second trial can’t take place. It is barred by double jeopardy.” He had the time, but choose to be quiet. The Court feels
Anderson abandoned the claim.

Sufficient Evidence
Anderson claims there was insufficient evidence to convict him of possession with intent to deliver. Concise Statement, ¶ 2, (July

26, 2013). More particularly, he claims the government’s proof came up short on whether he possessed the drugs with “intention
of selling them” or “distributing them to others.” Id.

The government’s evidence consisted of the following. The drug involved was “crack” cocaine which is also known as cocaine
base. The weight of that drug was 13.36 grams. TT, 99. This was roughly a half an ounce of crack. Id. The government’s last
witness was an expert. Jonathan Love told this jury about his background and training. He then, based upon a hypothetical ques-
tion, gave an opinion – “that whomever possessed that crack possessed it with the intention of selling it or distributing it”. TT, 23.2

Some of the reasons supporting that opinion included: the almost 14 grams “is a typical quantity of crack cocaine that a small street
level dealer will purchase from a source of supply to then package into smaller quantities to see that for profit”; the presence of
baggie diapers “is indicative of packaging drugs to sell them”; the presence of a digital scale which is used “by drug traffickers to
weigh their product”. TT, 24-25. Considering the government gets all favorable inferences during a sufficiency challenge, the pres-
ent argument attacking the PWI conviction is not persuasive.

Sentencing: 5 year Mandatory
Anderson argues the 5 year mandatory should not have been imposed because the government failed to produce enough

evidence to trigger that particular penalty provision. Concise Statement, ¶ 3. More precisely, Anderson says the government failed
to show that 10 grams of cocaine was possessed by him with an intent to sell or distribute it to another person. Id. Considering the
result of his other sentencing claim, the Court can address this proof issue at that proceeding. See, Commonwealth v. Carroll, 651
A.2d 171,173 (Pa. Super. 1994)(“[B]efore imposing a mandatory minimum sentence, a sentencing court must determine whether
the offense for which the defendant was convicted falls within the parameters of the sentencing scheme. This requires a separate
determination by the sentencing court.  *  *  *  In the instant case, additional evidence was offered at the sentencing hearing, and
from this evidence the court determined that the amount of heroin in Carroll’s possession which was intended for delivery to
others was less than 2.0 grams. By a preponderance of the evidence, therefore, the court found that the statutory section imposing
a mandatory sentence was inapplicable.”).

Sentencing: Facts to Trigger Mandatory
Anderson’s final assertion is his best. Without referencing Alleyne v. United States, ___ U.S. ___ , 133 S.Ct. 2151, 186 L. Ed. 2d

314 (2013), he says his rights were violated when a judge “rather than a jury” decided facts necessary to trigger the applicability
of a mandatory minimum under Section 7508 of Title 18. Concise Statement, ¶ 4. The Alleyne decision was published June 17, 2013.
This was about a month before his Concise Statement was filed and about 6 months after he was sentenced. Both of our appellate
courts have discussed Alleyne and based upon that precedent3, Anderson is entitled to have his sentence vacated and a new
sentencing hearing held.

BY THE COURT:
/s/Williams, III, J.

1 The transcript from this first trial was filed on May 11, 2010 and has a tracking number of T10-0959.
2 The page reference is to the transcript from December 11, 2012.
3 Commonwealth v. Hanson, 2013 Pa. LEXIS 3264 *41-42 (Pa. 2013)(“[P]rior to the United States Supreme Court’s Alleyne deci-
sion, issued in June of [2013], state legislatures were free to delegate fact-finding authority to sentencing judges relative to manda-
tory minimum sentences. See McMillan v. Pennsylvania, 477 U.S. 79, 87-88, 106 S.Ct. 2411, 2417, 91 L. Ed. 2d 67 (1986) (holding
that the Commonwealth could treat visible possession of a firearm as merely a sentencing factor rather than an offense element
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for purposes of a mandatory minimum sentencing statute, where the relevant statute did not increase the mandatory maximum);
Harris v. United States, 536 U.S. 545, 568-69, 122 S.Ct. 2406, 2420, 153 L. Ed. 2d 524 (2002) (plurality) (reaffirming McMillan and
rejecting a constitutional challenge to a similar federal mandatory minimum sentencing provision). However, as Appellant has
advised, Alleyne overruled those decisions on this salient point. See Alleyne, 570 U.S. at  , 133 S.Ct. at 2163.); Commonwealth v.
Watley, 2013 Pa. Super. LEXIS 3179 *22 (Pa. Super. 2013)(“[W]hile we are cognizant that Alleyne was a Sixth Amendment jury trial
rights case, it necessarily implicated Pennsylvania’s legality of sentencing construct since it held that it is improper to sentence a
person to a mandatory minimum sentence absent a jury’s finding of facts that support the mandatory sentence. Application of a
mandatory minimum sentence gives rise to illegal sentence concerns, even where the sentence is within the statutory limits. [cita-
tions omitted]. Legality of sentence questions are not waivable and may be raised sua sponte by this Court.” [citations omitted]);
Commonwealth v. Munday, 78 A.3d 661,662 (Pa. Super. 2013)(“ Appellant, [ ], appeals from the judgment of sentence of an aggre-
gate term of 5 - 10 years’ incarceration imposed following his conviction for drug and firearm offenses. In light of the Supreme
Court of the United States’ recent holding in [Alleyne], Appellant argues the imposition of a mandatory minimum term of 5 years’
incarceration pursuant to 42 Pa.C.S. § 9712.1 constitutes an illegal sentence because the facts necessary for imposition of the
mandatory minimum were not established beyond a reasonable doubt. After careful review, we vacate the judgment of sentence
and remand for resentencing.”).

Commonwealth of Pennsylvania v.
Taryl Taylor

Criminal Appeal—Weight of the Evidence—Waiver

No. CC 2011-15350, 2012-01053. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—February 12, 2014.

OPINION
The second week of November, 2011 was an eventful one for Taryl Taylor. He was charged with robbing two different people:

one on November 10th and the other on November 12th.1 A non-jury trial for both cases took place on February 4, 2013. The
Commonwealth presented 10 witnesses. The defense supported its theory from Daniel Vaughn and the accused himself, Taryl
Taylor. After hearing from counsel, the Court reviewed the evidence and then reached its decision. Trial Transcript (“TT”), 131-
137, 137-142.2 For the November 10th incident, Taylor was found guilty of robbing Michael Sheets as he walked home to his apart-
ment in the Bloomfield/Lawrenceville section of the City of Pittsburgh. TT, 18, 142. For the November 12th incident, Taylor was
found guilty of robbing Marshall Farnan as he exited his parked car. TT, 46, 142. The Court also found Taylor guilty of carrying a
firearm without a license, resisting arrest, escape and possession of a controlled substance.3 A pre-sentence report was ordered
and Taylor was sentenced on April 10, 2013. At each docket, the Court imposed a 5-10 year term of incarceration followed by 10
years of probation. Each sentence was made concurrent to the other.

A timely post-sentence motion was filed. Taylor raised the following weight of the evidence challenge.

These cases involve claims that the defendant possessed a firearm. At 2012-01053 no firearm was ever recovered.
Additionally, the defendant introduced evidence that he was in another location at the time of the alleged robbery. The
evidence boiled down to a classic case of one person’s word against another. The verdict should have shocked the
conscience of the trial court, and the guilty verdict should have been overruled.

Post-Sentence Motion, (“PSM”) ¶ 6, (April 19, 2013).4 The Court then allowed for a supplemental motion to be filed. None was
received although the transcript was available for over a month before the June 12th deadline. On June 27, 2013, the government
filed a 4 page response. The PSM was denied by operation of law on August 21, 2013.

Taylor filed a Notice of Appeal at both docket numbers on September 20, 2013. His Concise Statement was timely filed on
November 4, 2013. Taylor raises one argument at both docket numbers. On the November 10th incident, docket 201201053, he says
this Court erred when it allowed his PSM to be denied, when the weight of the evidence did not support the robbery conviction.
Concise Statement, ¶ 7(A). More particularly, Taylor assails the identification evidence supplied by Michael Sheets.

The Court finds this precise weight claim was not preserved for appellate review. His PSM referenced the lack of a weapon and
the strength of his alibi evidence. PSM, ¶ 6. Conspicuous by its absence is any mention of the identification testimony he takes
umbrage with in his Concise Statement. To cast Taylor’s arguments in a different light, his post-sentence request was based upon
the issue of the evidence’s weight. This weight issue was repeated in his Concise Statement. However, the arguments advanced in
support of the weight issue are different. That difference is critical to the Court’s finding of waiver.

A few months ago, the United States 3rd Circuit Court of Appeals took considerable pains to discuss the difference between an
“issue” and an “argument” and the particularity required for issue preservation purposes in the suppression context. United States
v. Joseph, 730 F.3d 336 (3d Cir. 2013). This Court feels the sentiments expressed there have the necessary level of persuasion to
justify its conclusion in this matter. In Joseph, the Court had to 

“decide the degree of particularity required for a party to preserve a suppression argument for appeal purposes.
To determine this, we must clarify our terminology as to what it is parties preserve. We conclude that ‘issues’ and
‘arguments’ are distinct concepts: an issue can be broader in scope than an argument in that an issue may be
addressed by multiple arguments, which are the most basic building blocks of legal reasoning. We hold that for
parties to preserve an argument for appeal, they must have raised the same argument in the District Court—merely
raising an issue that encompasses the appellate argument is not enough.”

Id., at 337. Taylor has relied upon an argument in his Concise Statement that is different than that presented in his post-sentence
motion. Joseph informs us that this practice should not be allowed. 

Taylor’s second issue is directed at the verdict regarding the other incident – the November 12th matter at docket number
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201115350. It, too, is a challenge to the evidence’s weight. Concise Statement, paragraph 7(B), (Nov. 4, 2013). However, this issue
has not been preserved. His PSM makes a few observations. Despite the reference to the other docket number, and arguably aban-
doning any reference to this incident, Taylor says: (1) the verdict was against the weight of evidence; (2) this case involves a claim
the defendant possessed a firearm; and, (3) the evidence boiled down to one person’s word against another. PSM, ¶ 6. Comparing
these rather generic assertions to the assertions within his Concise Statement, the difference is clear. Taylor’s tact now is to chal-
lenge various components of the identification evidence with a particular emphasis upon defense generated evidence of alibi and
motive to fabricate on behalf of the government’s key witness. Concise Statement, paragraph 7(B). As with his first issue, the
persuasive reasoning of the Joseph opinion supports this Court’s conclusion.

BY THE COURT:
/s/Williams, III, J.

1 The November 10th incident led to a one count Information charging robbery, 18 § 3701(a)(1)(i) or (ii). See, 201201053. The
November 12th incident led to 7 charges: robbery 18 § 3701(a)(1)(i) or (ii); altering or obliterating marks of identification, 18 §
6117; carrying a firearm without a license, 18 § 6106; resisting arrest 18 § 5104; escape, 18 § 5121(a); possession of a controlled
substance (methylene dioxpyrovalerone) 35 § 780-113(a)(16); and, possession of small amount, 35 § 780-113(a)(31). See,
201115350. 
2 The transcript was filed on May 10, 2013 and has a tracking number of T13-1018.
3 Taylor was found not guilty of possessing a firearm with altered or obliterated identification marks and possession of marijuana.
TT,142.
4 The ‘WHEREFORE’ clause is very telling. He asks the Court to conclude there is not sufficient evidence to support the verdicts.
“A weight of the evidence claim concedes that the evidence is sufficient to sustain the verdict, but seeks a new trial on the ground
that the evidence was so one-sided or so weighted in favor of acquittal that a guilty verdict shocks one’s sense of justice.
Commonwealth v. Lyon, 79 A.3d 1053,1067 (Pa. 2013), citing, Commonwealth v. Widmer, 744 A.2d 745, 751-52 (Pa. 2000) and
Commonwealth v. Champney, 832 A.2d 403, 408-09 (Pa. 2003). The Court concludes no sufficiency claim was advanced in his post-
sentence motion by virtue of the referenced language in the WHEREFORE clause of the motion.

Commonwealth of Pennsylvania v.
Michael L. Evans

Criminal Appeal—Sufficiency—Waiver—Video Surveillance—Intent to Steal Motor Vehicle—
Unexplained Possession—High Speed Chase—Fleeing and Eluding

No. CC 2012-15 114. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 5, 2014.

OPINION
A non-jury trial ended with a guilt determination followed by a sentencing hearing. Mr. Evans does not like the trial’s result so

he has appealed to our Superior Court. He raises 3 claims. First, he appears to attack the weight of the evidence. He then advances
a sufficiency claim on a particular charge. He concludes with a complaint about this Court’s conduct during his lawyer’s closing
argument. These arguments will be addressed after the case history.

In October, 2012, Evans was charged with 3 crimes: theft of a car, receiving stolen property, and fleeing or attempting to elude
a police officer. On June 4, 2013, Evans waived his right to a jury trial and proceeded with a non-jury trial.1 The Commonwealth
presented testimony from 2 witnesses. Their testimony consumed a mere 25 transcript pages.2 The defense rested without presenting
any evidence. Trial Transcript (“TT”), pg. 31. The Court then heard argument from defense counsel. TT, 31-35. A guilt determina-
tion was then entered as to each count. TT, 35. Sentencing followed immediately thereafter. His punishment was 2-4 years in jail
followed by 7 years of probation. This was imposed at each count. The terms of incarceration were concurrent with each other
while the probation periods were made consecutive to the others. Just 2 days later, Evans filed a post-sentence motion. He raised
two claims: a challenge to the evidence’s weight and a burden shifting issue based upon the Court’s questions during closing argu-
ment. Post-Sentence Motion (“PSM”), (June 6, 2013). The government complied with the Court’s order and filed a response on
August 13, 2013. Those motions were denied by operation of law on October 7, 2013. A Notice of Appeal was docketed on November
6, 2013. Evans filed his Concise Statement on December 4, 2013. It includes the same pair of post-sentence claims along with a
sufficiency challenge.

The weight and the sufficiency challenge can be better understood after a review of the facts. Richard McCosby works for a
company that supplies transportation services to those people who need transportation. This service is commonly known as
“Access”. On October 25, 2012, Mr. McCosby arrives at work around 4:50 a.m. He is informed by a co-worker that a vehicle is miss-
ing and the police have been called. The Court also learned that each Access vehicle has a video recording device inside the vehicle.
About an hour later, the missing vehicle was found thanks to the GPS system inside each vehicle. TT, 12. It had crashed. The
damage was extensive. The vehicle was “totaled”. TT, 11, 12. At some point, the video data was recovered from this particular vehicle.
The video showed the defendant driving the Access vehicle. TT, 8. The Court learned from Mr. McCosby that Mr. Evans was not
an employee of the company and he was not authorized to be in this vehicle. TT, 9.

The government’s other witness was a police officer. Robert Stipetich was working the late shift and he received information
that a white, Chevy Impala with black lettering on the side was traveling at a particular location. Stipetich went to that area and
spotted the car. The Impala stopped for a stop sign. Stipetich was right behind it. He flicked on his police lights. The 2007 Impala
took off. Stipetich followed for a little bit, but backed off when the Impala’s speed reached 50 miles per hour. Even though Stipetich
slowed down, he was still able to pursue the Impala. Soon thereafter, Stipetich came upon the Impala crashed into a wall. TT, 23.
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In the driver’s seat was Mr. Evans.

Sufficient Evidence: Theft and RSP
This collection of facts when coupled with the pertinent case law dooms the supposed weight and sufficiency challenges posed

by Mr. Evans. Paragraph 8 of his Statement of Errors sets forth his supposed weight of the evidence argument. He says :

Count 1 required the Commonwealth to prove Mr. Evans either stole the vehicle or exercised unlawful control over it,
and Count 2 required the Commonwealth to prove he knew, or should have known the vehicle was stolen. the
Commonwealth presented no evidence of when, how, or even if the vehicle in question was illegally taken from the
premises. The Commonwealth presented no testimony by any witnesses with any firsthand knowledge of the alleged
theft of the vehicle. Additionally, it ‘shocks one’s sense of justice’ that the Court convicted Mr. Evans based upon the
theory that possession of the vehicle alone equated to the unproved assumption that he stole, or otherwise knew it
was stolen.

Statement of Errors, pg. 3, paragraph 8 (Dec. 4, 2013). To a large extent, these assertions sound like sufficiency challenges dressed
in weight clothes. The mere genuflection to the correct legal standard does not transpose what is a sufficiency argument into a
weight challenge. The Court will disregard Evans’ labels and address the substance of the evidence’s sufficiency. 

Evans attacks the sufficiency of Count 2 - receiving stolen property – by focusing upon a single element. He claims the govern-
ment’s evidence falls short on proof that he knew or should have known the vehicle was stolen. Because he has limited his argu-
ment to that 3rd element, the Court will only address the evidence that shows the knowledge element has been satisfied. 

What Evans ignores is the power of circumstantial evidence. When police drew its attention to the vehicle, Evans does not stick
around and give an explanation to his being in control of the vehicle. Instead, he speeds away from law enforcement and ultimately
crashes. It has long been the law that flight can, with the assistance of other evidence, show consciousness of guilt. 

The Court was also influenced by the timing. About an hour after the vehicle is reported stolen, Evans is found driving and then
crashing that car. In Commonwealth v. Williams, 362 A.2d 244 (Pa. 1976), our Supreme Court found sufficient evidence of being in
receipt of a stolen car. A contributing factor to the Williams decision was the time lapse from theft to the accused being in posses-
sion. In Williams, it was 12 days. Here, it was about 60 minutes. 

The Williams decision also highlights another permissible inference that has immediate application. That inference is “unex-
plained possession”. Id., at 249.

“Williams himself offered no evidence to explain the possession. Thus, the possession was unexplained and this aids
in discounting the possibility of Williams having innocently borrowed the vehicle. Very little experience and only a
minute amount of common sense is needed to understand that persons do not lend automobiles to strangers, or for that
matter to casual acquaintances.” 

Id., at 250. Just like in Williams, Mr. Evans presented no explanation. As such, the fact finder was allowed to infer from the
circumstance that his possession was unexplained. In conclusion, the government set forth a sufficient quantity and quality of
evidence to prove Mr. Evans was guilty of receiving stolen property.

The same conclusion is reached as to Count 1 – theft of the Access vehicle. Mr. Evans assails the government’s proof on the
taking or exercising unlawful control element. Statement of Errors, paragraph 8(a). It is axiomatic that this element can be proven
by circumstantial evidence. The government’s evidence showed that it was the business practice, of sorts, to leave the keys inside
the vehicle as they were parked in a “secured lot” complete with a gate. TT, 18.3 Again, the timing, the flight and the unexplained
possession all contributed to the guilt determination of theft.

Fleeing and Alluding Police Officer : Felony Version
Mr. Evans third sufficiency challenge centers upon the fleeing and eluding conviction. The statue reads as follows : 

§ 3733. Fleeing or attempting to elude police officer. 

(a) Offense defined. --Any driver of a motor vehicle who willfully fails or refuses to bring his vehicle to a stop, or who 
otherwise flees or attempts to elude a pursuing police officer, when given a visual and audible signal to bring the 
vehicle to a stop, commits an offense as graded in subsection (a.2).

75 Pa.C.S.A. Section 3733. The grading section, (a.2) of the statute, classifies this offense as a misdemeanor of the 2nd degree.
However, if certain facts are present, the crime can be deemed a felony of the 3rd degree. 75 Section 3733(a.2)(2)(iii)(“An offense
under subsection (a) constitutes a felony of the third degree if the driver while fleeing or attempting to elude a police officer does
any of the following: (iii) endangers a law enforcement officer or member of the general public due to the driver engaging in a
high-speed chase.).

The present Information charged Mr. Evans with the felony variation. It says Mr. Evans “endangered a law enforcement
officer or member of the general public due to [his] engaging in a high-speed chase”. Information, Count 3. Evans takes exception
to the government’s evidence to support the felony gradation of that charge.4

The government’s evidence on the topic follows. The company representative was not able to determine the speed of the
vehicle as Evans was driving it. TT, 15. The other witness, Officer Stipetich, testified that he spotted the car and then got
behind it at a stop sign. TT, 22-23. At that point, he activated his overhead lights on top of his marked police car. TT, 23. The
vehicle Evans was driving then “took off at a high rate of speed”. Id. Officer Stipetich followed but eventually backed off. The
highest speed the officer reached was 50 miles per hour. TT, 23. During his pursuit, he saw the Chevy Impala blow through a
pair of stop signs and also go into the other lane in order to pass a vehicle. TT, 23-24. Immediately before crashing into a wall
with enough force to impact the air bags, the Impala sideswiped a couple vehicles. TT, 25. The pursuit lasted maybe a half a
mile. TT, 27. 

This evidence, when viewed through the lens of our precedent, supports the Court’s conclusion that the aggravated part of this
statute was proven beyond a reasonable doubt.

The provision at issue has not been the law in our Commonwealth all that long. Subsection (iii) “was added to the statute
in response to complaints about chases that endangered the public. See PA S. Jour., 2006 Reg. Sess. No. 46, 1839 (June 27,
2006). Furthermore, the history reveals that the term ‘high-speed chase’ was intentionally left undefined. See id. It was left
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undefined because it was believed that ‘the courts will know them when they see them.’ Id.” In re R.C.Y., 27 A.3d 227,230 (Pa.
Super. 2011). 

This Court’s research reveals only two, published opinions that have discussed this provision. In Commonwealth v. Bowen, 55
A.3d 1254 (Pa. Super. 2012), appeal denied, 2013 Pa. LEXIS 642 (Pa. 2013), our Superior Court affirmed the trial court’s finding
that the felony version of fleeing and alluding was appropriate.

“[T]estimony from State Troopers Roberson and Burnham established that Appellant refused to stop when he knew
that police were giving him both visual and audible signs to pull over. Furthermore, testimony from the troopers
established that the pursuit lasted approximately 30 minutes and crossed the state line into Maryland. Testimony
also established that during the pursuit, Appellant erratically drove at speeds reaching between 70 and 100 miles per
hour, endangering other traffic on the roads.”

Id., at 1261. The second case is In re R.C.Y., 27 A.3d 227 (Pa. Super. 2011), rearg denied, 2011 Pa.Super. Lexis 2717 (2013). There
the Superior Court affirmed a juvenile adjudication for the felony version of fleeing and alluding a police officer. The pertinent
facts in that case follow.

Appellant ignore a stop sign and drive through an intersection without stopping. Officer Horton immediately began to
follow Appellant, and at the next intersection, he observed Appellant signal for a right turn but turn left.

Officer Horton engaged his lights and began to pursue Appellant. Appellant proceeded to run through five more stop
signs, as well as drive through a yard and over a small tree. Shortly thereafter, Officer Sean Flynn, also of the Sayre
Borough Police Department, joined the pursuit. Appellant attempted to avoid the pursuit by pulling into a parking lot,
but succeeded only in stranding his vehicle in snow on the grass berm.

Officers Horton and Flynn parked their squad cars in a manner to box in Appellant. Unfortunately, Appellant
failed to abandon his flight, and continued to rev his engine and spin his wheels in the snow. At one point,
Appellant’s vehicle regained traction, and Appellant proceeded to back the vehicle into Officer Horton’s squad car.
After striking Officer Horton’s vehicle, Appellant pulled forward and struck Officer Flynn, pinning his leg
between the Appellant’s vehicle and Officer Flynn’s squad car and pushing him onto the hood.

Appellant, still attempting to flee, continued to rev his engine. Officer Horton, in a desperate attempt to end the
chase, managed to break the driver’s side window in the Appellant’s vehicle. Appellant gained enough traction to
pull his vehicle through an adjoining parking lot, leaving Officer Horton behind. Officer Flynn, after recovering
from being hit by Appellant’s vehicle, was in a position to reach into the vehicle through the window that had been
broken by Officer Horton. He reached in and attempted to turn off the vehicle. Undaunted, Appellant continued to
drive while Officer Flynn was reaching through the window. Eventually, Appellant gained enough speed so that
Officer Flynn had difficulty keeping up. Ultimately, Officer Flynn had to roll away from the vehicle to avoid being
run over.

Appellant proceeded back onto a public street, where, after a short chase involving at least two other officers,
Appellant was finally apprehended when his vehicle stalled. 

Id., at 228. 

Our facts fall in line with the precedent cited above. We have a fast getaway with speeds in excess of 50 miles an hour, an
improper pass of a car, the disregard of stop signs, the side swiping of cars all taking place before the sun came up that October
morning. Our Legislature has left to our trial courts the task of determining if one’s conduct created an “extraordinary danger to
the public at large or to the police officers”. In re R.C.Y., supra, at 230. These facts created the extra danger that calls for the
extra penalty.

Closing Argument: Burden Shift
Evans’ final argument concerns the interaction between the Court and his lawyer during closing argument in this non-jury trial.

According to Evans his due process rights were violated when the Court asked his lawyer very pointed questions about some
aspects of the evidence. Evans says this conduct “improperly shifted the burden of proof to” him which deprived him of a “fair and
impartial trial.” Statement of Errors, paragraph 8(c).

With the exception of certain sentencing arguments, preservation of an issue is paramount to later judicial review. Pa.R.A.P.
302(a) (“Issues not raised in the lower court are waived and cannot be raised for the first time on appeal.”). Matters that arise at
trial require a contemporaneous objection. Commonwealth v. May, 887 A.2d 750, 761 (Pa. 2005)(holding that an “absence of
contemporaneous objections renders” an appellant’s claims waived); Commonwealth v. Bruce, 916 A.2d 657, 671 (Pa.Super. 2007),
appeal denied, 932 A.2d 74 (Pa. 2007) (holding that a “failure to offer a timely and specific objection results in waiver of” the
claim); see also, Commonwealth v. Butts, 434 A.2d 1216 (Pa. 1981)(“A litigant must do two things in order to preserve an issue.
First, he must make a timely, specific objection at trial . . . . And second, he must raise the issue on post-trial motion.”). Evans
voiced no contemporaneous objection to the Court’s pointed inquiries about his client’s unexplained possession of the car. TT, 31-35.
The issue has been waived.

BY THE COURT:
/s/Williams, III, J.

1 The trial transcript was filed on July 1, 2013 and has a tracking number of T13-1416.
2 Testimony began on page 5 and ended on page 30.
3 This small collection of facts obliterates any point the defense wanted to make regarding the lack of tell-tale signs that might infer
guilty knowledge.
4 The appealing party in In re R.C.Y., 27 A.3d 227,229 (Pa. Super. 2011), “[did] not challenge the sufficiency of the evidence for the
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underlying [charge]…”, that is the misdemeanor of the second degree variety. Evans takes the same tact here only claiming error
for the felony gradation of his conviction and not the base offense graded as a second degree misdemeanor.

Commonwealth of Pennsylvania v.
Duwayne Dixon

Criminal Appeal—Sentencing (Legality)—Merger—Sentencing on Multiple Inchoate Crimes—
Aggravated Sentence for Attempted Homicide Based Upon Causing Serious Body Injury—Maximum Sentence Exceeded

No. CC 2008-16492. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 12, 2014.

OPINION
A jury trial in January, 2013, led to Mr. Duwayne Dixon being found guilty of aggravated assault, conspiracy, criminal attempt-

homicide, intimidation of a witness and retaliation against a witness. On March 12, 2013, this Court sentenced Dixon to a jail term
of no less than 28 years and no more than 56 years. A 40 year term of probation was to follow. Considering Dixon was 24 years old
at sentencing, the Court wanted him supervised, at varying levels, for the rest of his life.

Dixon complains to the Superior Court that his sentence is illegal.1 There are four parts to his global position. First, the aggra-
vated assault conviction merged with the criminal attempt-homicide conviction and thus, the sentence imposed on the aggravated
assault count must be vacated. Second, the inchoate crimes of criminal attempt-homicide and conspiracy to commit homicide also
merged for sentencing purposes and, therefore, the sentence imposed at the conspiracy count must be vacated. Third, the sentence
imposed at the criminal attempt-homicide count exceeds the allowable maximum because the jury was never presented with, nor
rendered a decision on, whether serious bodily injury resulted. The final illegal sentence argument refers to the retaliation
conviction at Count 5. Dixon claims the 5-10 year sentence exceeds the statutory maximum and, as such, needs to be vacated. Each
of these assertions is discussed below.

Aggravated Assault, Criminal Attempt (Murder) & Merger 
Dixon claims illegality associated with this Court’s sentence on the aggravated assault count and the attempted murder count.

According to him, there should have been no sentence on the aggravated assault because it merged with the attempted murder
sentence. Dixon is right. The legal authority for this conclusion includes: Commonwealth v. Anderson, 650 A.2d 20,24 (Pa. 1994)
( We hold that “the offense of aggravated assault is necessarily included within the offense of attempted murder; every element of
aggravated assault is subsumed in the elements of attempted murder.”); Commonwealth v. Everett, 705 A.2d 837 (Pa. 1998);
Commonwealth v. Rovinski, 704 A.2d 1068,1075 (Pa. Super. 1997)(“ The Pennsylvania Supreme Court [in Anderson] recently clar-
ified that, where predicated on the same act of violence, the offenses of attempted murder and aggravated assault merge.”).
Examination of the Information lends support to the conclusion. Count 1 (aggravated assault) and Count 3 (attempted murder) both
rely upon the same act of violence – that is the shooting of Andre Ripley. Finally, the government conceded before sentencing that
the “[a]ggravated [a]ssault would merge with the Criminal Attempt Homicide.” Sentencing Memo, paragraph 10. 

This Court imposed a sentence of 3 to 6 years followed by 10 years of probation for the aggravated assault conviction. This
should not have happened because the merger doctrine codified at Section 9765 of Title 42 prohibits such a result.

Inchoate Crimes & Section 906
The Information charged Dixon with two inchoate crimes. Count 2 charged conspiracy. That accusation reads:

“The actor, with the intent of promoting or facilitating the crime(s) of attempted homicide conspired and agreed with
Joshua Evans that they or one or more of them would engage in conduct constituting such crime(s) or an attempt or solic-
itation to commit such crime(s), and in furtherance thereof committed one or more of the following overt acts: shooting
Andre Ripley, in violation of Section 902(a)(1)….”

Information, Count 2. The other inchoate crime - Criminal Attempt - is set forth at Count 3. That accusation states:

“The actor committed an attempt when, with intent to commit the crime of criminal homicide, the said actor did the act
or acts of shooting Andre Ripley resulting in serious bodily injury which constituted a substantial step toward the
commission of the aforesaid crime, in violation of Section 901(a)…”.

Information, Count 3.

Dixon’s present argument concerns the sentences that were imposed at these two counts. March 12, 2013, was judgment day
for Mr. Dixon. At Count 2 – conspiracy – his sentence was probation for 10 years consecutive to the sentence imposed at Count 1.2

His punishment at Count 3 – attempt – was a jail term of 15 to 30 years followed by 20 years of probation. Dixon argues that Section
906 of the Crimes Code does not allow for a sentence to be imposed on two inchoate convictions where the same crime was the
object. Statement of Errors, 4(A)(2), (July 24, 2013).

The Court’s study of Pennsylvania law says Dixon’s position is correct. Section 906 is titled - Multiple convictions of inchoate
crimes barred - and provides as follows:

“A person may not be convicted of more than one of the inchoate crimes of criminal attempt, criminal solicitation or
criminal conspiracy for conduct designed to commit or to culminate in the commission of the same crime.” 

18 Pa.C.S. § 906. While this language speaks of multiple convictions, our Supreme Court, influenced by some Superior Court
decisions which “interpreted ‘convicted’ in Section 906 to mean the entry of a judgment of sentence”, adopted this as its own analysis
in Commonwealth v. Jacobs, 39 A.3d 977,983 (Pa. 2012).3 With that issue resolved, the Jacobs court began its substantive review
of whether the “attempted escape and conspiracy to commit escape were designed to culminate in the same crime”. Jacobs, 39
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A.3d at 983. That “same crime focus” is important because “inchoate crimes merge only when directed to the commission of the
same crime, not merely because they arise out of the same incident.” Id., at 983, citing, Commonwealth v. Graves, 508 A.2d 1198,
1198 (Pa. 1986).

In Jacobs, the Court looked at the evidence presented, the charging document and the jury instructions for guidance. Id., at 985.
To resolve Mr. Dixon’s matter, we need not be as thorough. Months before sentencing, the government filed a Sentencing Memo
and Mandatory Notice. There the government recognized the applicability of Section 906 and stated that the government “may seek
and the Court may only [impose] a sentence on one [i]nchoate [c]ount.” Sentencing Memo and Mandatory Notice, paragraph 3 (Oct.
27, 2011). In addition to the government’s concession, the Information points in one direction. The focus of both Counts 2 and 3 was
Andre Ripley being shot.

In summary, the Court’s sentence at Count 2 of 10 years of consecutive probation was not allowed under Section 906 and it must
be vacated.

Criminal Attempt – Homicide – Too Great of a Sentence
Dixon’s 3rd sentencing argument directs our attention to his conviction for criminal attempt – homicide. According to Dixon

the maximum possible penalty he could face for this crime was 20 years and not the 40 he faced. The reason? The jury “was never
presented with, nor rendered a decision on, the question of whether serious bodily injury resulted from the attempted murder.”
Statement of Errors, paragraph 4(3). Dixon’s argument is cogent and garners support from case law but ultimately fails for the
reasons explained here.

Dixon gains support for his argument from a statute. Section 1102(c) of our Crimes Code sets forth the applicable sentence for
attempted murder.

A person who has been convicted of attempt … to commit murder … where serious bodily injury results may be
sentenced to a term of imprisonment which shall be fixed by the court at not more than 40 years. Where serious bodily
injury does not result, the person may be sentenced to a term of imprisonment which shall be fixed by the court at not
more than 20 years.

18 Pa.C.S. § 1102(c)(emphasis supplied). The statute, in unequivocal language “imposes a condition precedent to the imposition of
a maximum term of imprisonment of up to forty years, specifically, that ‘serious bodily injury’ must have resulted from the attempted
murder.” Commonwealth v. Johnson, 910 A.2d 60, 66 (Pa. Super. 2006). Ultimately, the Johnson court ruled the 17 ½ to 40 year
sentence was illegal because the jury did not make a finding that serious bodily injury was caused. 910 A.2d at 67. 

Further exploration of Johnson shows it does not have application to Dixons’s matter. Johnson was decided on Apprendi
grounds. “[It] is within the sole province of the jury to find those facts necessary to increase the maximum terms of imprisonment
for a specific charge beyond a reasonable doubt.” Id. From this premise, the Johnson court highlighted 3 factors which were influ-
ential to its decision.

(1) appellant was not charged with attempted murder resulting in serious bodily injury, (2) appellant was not on notice
that the Commonwealth sought either to prove that a serious bodily injury resulted from the attempted murder or to
invoke the greater maximum sentence, and (3) the jury was never presented with, nor rendered a decision on, the ques-
tion of whether a serious bodily injury resulted from the attempted murder.

Id., at 67.

There are significant differences between Johnson and Dixon’s matter. The charging document accused Dixon of causing
serious bodily injury within the attempted homicide charge. Count 3 of the Information reads like this.

“The actor committed an attempt when, with intent to commit the crime of criminal homicide, the said actor did the act
or acts of shooting Andre Ripley resulting in serious bodily injury which constituted a substantial step toward the
commission of the aforesaid crime, in violation of Section 901(a)…”.

Information, Count 3. Notwithstanding the notice which comes from this accusatory language, the government also filed a
Sentencing Memo on October 27, 2011. This memo was docketed after Dixon originally tendered his guilty plea on October 3, 2001
and many months before his trial.4 The Sentencing Memo set forth the government’s position that Andre Ripley sustained serious
bodily injury when Dixon shot him twice in the head. The Information and the Sentencing Memo put Dixon on notice that he was
facing an increased sentence on the attempted murder charge.

Dixon was not the only one put on notice. The jury was charged on each of the crimes charged. The aggravated assault instruc-
tion included the serious bodily injury reference required to sustain that conviction. Trial Transcript (“TT”), pgs. 607-609. If this
were the only reference to serious bodily injury, Dixon’s argument would prevail. But, Dixon’s jury - unlike the one in Johnson -
was specifically instructed that serious bodily injury was something it had to decide when deliberating on the criminal attempt-
murder charge. The jury was told the following.

“The final element you must find is whether, as a result of the defendant’s attempt to commit murder, solicitation to
commit murder or conspiracy to commit murder, serious bodily injury resulted to the victim. Serious bodily injury is
bodily injury that creates a substantial risk of death or that causes serious, permanent disfigurement, or protracted loss
or impairment of the function of any bodily member or organ. If you find that the Defendant caused serious bodily injury,
you should mark the verdict slip accordingly. If you find that nonserious bodily injury was caused, you should mark the
verdict slip as such.”

TT, 600.

The Court feels Dixon’s matter has significant differences from Johnson and Commonwealth v. Kearns, 907 A.2d 649 (Pa. Super.
2006) to feel confident that its decision to impose the enhanced sentence under Section 1102(c) was justified and proper.5

Retaliation Against Witness – Statutory Maximum Exceeded
Dixon’s final argument is directed at the sentence imposed at Count 5 – Retaliation Against Witness. The Information charged

this crime as a felony of the 3rd degree. 18 Section 4952(b)(4). By statute, the maximum penalty for a 3rd degree felony is 7 years.
18 Pa.C.S.A. Section 1103(3). The Court’s sentence was 5 to 10 years. This sentence is greater than that allowed by law. This error
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needs to be corrected.
Given the disposition of these sentencing claims, the Court’s sentencing scheme has been disturbed. The Superior Court should

vacate this Court’s March 12, 2013 sentence and remand the case for a new sentencing hearing.

BY THE COURT:
/s/Williams, III, J.

1 Dixon did not file a post-sentence motion. Instead, he filed a Notice of Appeal on April 11, 2013. On July 24, 2013 a timely Concise
Statement of Errors was docketed.
2 Count 1 was the aggravated assault count and Dixon received 3-6 years in jail followed by 10 years of probation.
3 It is not lost on the Court that Dixon’s counsel at the time of filing the Statement of Errors was the appellant’s advocate in Jacobs.
4 On December 15, 2011, the Court granted Dixon’s request to withdraw his guilty plea.
5 The Court is also influenced by the more recent en banc decision of Commonwealth v. Watley, 81 A.3d 108 (Pa. Super. 2013).
Persuasive to the Watley court was that “[Watley] never disputed the evidence that the firearms were in close proximity to the
Ecstasy”. Id., at 120. Similarly, Dixon has never contested that serious bodily injury was not the result. His defense was the tried
and true version of some other dude did it. “I didn’t shoot him”. TT, 475.

Commonwealth of Pennsylvania v.
Kevin Taylor

Criminal Appeal—Guilty Plea—Ineffective Assistance of Counsel—Withdrawal of Plea—Wait for PCRA

No. CC 2012-12644. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 7, 2014.

OPINION
March 4, 2013 was like most other day’s this Court is in session. Numerous cases are scheduled. Some cases get postponed for

various reasons. Some cases get resolved by trial. The remaining cases, which represent an overwhelming majority, resolve them-
selves by way of a plea agreement. Mr. Taylor’s matter was part of the majority. The government’s lawyer set the scene for case
201212644. “[T]he Commonwealth is going to withdraw…Count 2, which is receiving stolen property…in exchange for [his] guilty
[plea]” to Count 1- theft of an automobile. Trial Transcript (“TT”), pg. 2, (March 4, 2013).1 The Court reviewed the written guilty
plea colloquy with Mr. Taylor, whom answered all the questions in a manner consistent with a knowing waiver. The Court then
heard the government’s evidentiary summary. TT, 7. Influenced by the other two cases (both also car thefts), the Court then
revoked his bond pending sentencing. TT, 10-12.

Sentencing day was August 7, 2013. The Court’s punishment was 3-6 years in a state correctional facility followed by 7 years
probation.2 On August 15, 2013, Taylor filed a Post-Sentence Motion (“PSM”). He sought to withdraw his guilty plea. The reason
was straightforward - his lawyer was ineffective. PSM, ¶ 5.

On December 17, 2013, his post-sentence motion was denied. The New Year saw a January 16th Notice of Appeal docketed. A
timely Statement of Errors followed on February 13, 2014. This document raises the same issue he advanced in his post-sentence
motion. That is, he wants to withdraw his guilty plea because of the advice he received from his lawyer. Statement of Errors, ¶ 3,
(Feb. 13, 2014).

Taylor’s claim is one of ineffective assistance of counsel. Such collateral claims are handled after one’s direct appeal rights
have been exhausted. Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002)(The general rule is that claims of ineffective assistance of
counsel are to be deferred to collateral review under the Post Conviction Relief Act.). For a time, our precedent allowed for an
exception to that general rule. Commonwealth v. Bomar, 826 A.2d 831 (Pa. 2003). “Significant criticisms of the extent of the use of
the ‘Bomar exception’ raised questions concerning the appropriateness of its continued viability.” Commonwealth v. Stollar, 2014
Pa. LEXIS 224 *46-47 (Pa. 2014).

“Those questions have now been definitively answered” by our Supreme Court. Id., at *47.

Grant’s general rule of deferral to PCRA review remains the pertinent law on the appropriate timing for review
of claims of ineffective assistance of counsel; we disapprove of expansions of the exception to that rule recognized
in Bomar; and we limit Bomar, a case litigated in the trial court before Grant was decided and at a time when new
counsel entering a case upon post-verdict motions was required to raise ineffectiveness claims at the first oppor-
tunity, to its pre-Grant facts. We recognize two exceptions, however, both falling within the discretion of the trial
judge. First, we appreciate that there may be extraordinary circumstances where a discrete claim (or claims) of
trial counsel ineffectiveness is apparent from the record and meritorious to the extent that immediate considera-
tion best serves the interests of justice; and we hold that trial courts retain their discretion to entertain such
claims. Second ... where the defendant seeks to litigate multiple or prolix claims of counsel ineffectiveness, includ-
ing non-record-based claims, on post-verdict motions and direct appeal, we repose discretion in the trial courts to
entertain such claims, but only if (1) there is good cause shown, and (2) the unitary review so indulged is preceded
by the defendant’s knowing and express waiver of his entitlement to seek PCRA review from his conviction and
sentence, including an express recognition that the waiver subjects further collateral review to the time and serial
petition restrictions of the PCRA.

Commonwealth v. Holmes, 79 A.3d 562,563-564 (Pa. 2013). Considering defense counsel has demonstrated an utter lack of
knowledge about this body of law, it is not a stretch to say his current pleadings do not come close to satisfying either of these
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exceptions. As such, the Court believes its prior ruling denying the post-sentence motion to withdraw Taylor’s guilty plea should
be affirmed.

The Clerk of Courts should deliver the certified record to the Superior Court in due course.

BY THE COURT:
/s/Williams, III, J.

1 Taylor also resolved 2 other cases during the same proceeding. Neither of these cases, 201200530 and 201208018, are part of this
appeal.
2 In the Commonwealth’s response to the post-sentence motion, it highlights an illegal sentencing issue. The Court’s sentence of
3-6 years plus 7 years probation exceeds the 10 year maximum allowed for a felony of the 3rd degree. Commonwealth Response,
¶ 3 (Aug. 30, 2013). The government is right. A new sentencing hearing is not necessary. The probationary tail can and should be
amended by the Superior Court to 4 years.

Commonwealth of Pennsylvania v.
Dwayne Fuller

Criminal Appeal—Suppression—Terry Stop—Justification for Pat Down Search—
No Suspicion Defendant Armed and Dangerous—Removal of Passenger from Auto

No. CC 2012-16115. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 20, 2014.

OPINION
The ride home from Wal-Mart was more than Dwayne Fuller anticipated. He, his wife and daughter did some late night shop-

ping at the Century III location of the nation’s largest retailer. On their way home around 1 o’clock in the morning on September
1, 2012, they had interaction with local law enforcement. A DUI roadblock was set-up. Mr. Fuller was a passenger. Eventually, he
was removed from the family car and searched. This search prompted Mr. Fuller to be arrested. His charge was possession of
cocaine and intent to deliver that same substance.

On April 8, 2013, Fuller filed a generic motion to suppress the cocaine and a statement. At the October 28, 2013 hearing, Fuller’s
counsel amplified what it was he was complaining about.1 After hearing from 5 witnesses: 3 government and 2 defense, the Court
issued a briefing schedule. Both parties have submitted their written position papers. The matter is now ripe for decision.

Both parties have focused on the same two issues: (1) was Fuller properly removed from the vehicle; and, (2) was there suffi-
cient justification to conduct a pat-down.2 The Court notes Fuller supplements his argument on the 2nd issue by referencing the
U.S. Supreme Court’s decision of Minnesota v. Dickerson, 508 U.S. 366, 113 S.Ct. 2013, 124 L.Ed.2d 334 (1993).

The first issue does not detain us very long. Mr. Fuller was directed out of the vehicle in which he was a passenger. HT, pgs.57,
87. Our Supreme Court has recognized that an officer conducting a valid traffic stop may order the occupants of a vehicle to get
out of the vehicle to assure his own safety. Pennsylvania v. Mimms, 434 U.S. 106,111, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977)( a police
officer may order the driver of a lawfully stopped car to exit his vehicle) and Maryland v. Wilson, 519 U.S. 408, 415, 117 S.Ct. 882,
137 L.Ed.2d 41 (1997)(“ We therefore hold that an officer making a traffic stop may order passengers to get out of the car pending
completion of the stop.”).

Pennsylvania is consistent with this federal precedent. In fact, 2 years before Wilson was decided our Superior Court applied
the Mimms rule to a passenger. Commonwealth v. Brown, 654 A.2d 1096,1102 f.n. 5 (Pa. Super. 1995)(“[I]n all cases involving law-
ful traffic stops, it is not unreasonable for an officer to request that the passengers in a lawfully stopped car exit the vehicle so that
the safety of the officer is, if not insured, at least better protected.”); see also, Commonwealth v. Freeman, 757 A.2d 903,907 f.n.4
(Pa. 2000)(discussing Mimms and Wilson in the context of a vehicle stop.). 

The facts and the above case law allow for the conclusion to be reached that Fuller’s removal from the vehicle, following a valid
traffic stop, was consistent with the constitution.

The next interaction between Fuller and law enforcement was when he exited the front seat passenger area of the vehicle. The
government presented testimony from 3 police officers: Ralph Miller, Herbert Strobel and Timothy Kreger.3 The defense presented
testimony from the driver of the car, Kimberly Mullen, and the accused, Dwayne Fuller. There is a divergence of opinion as to what
happened. As such, this Court must make some credibility based determinations.

Miller explained the entire checkpoint process including the various roles of the officers. He also testified to his interaction with
Fuller. The Court finds him to be the most credible of any witness who testified. His replies were crisp and they directly answered
the interrogatory posed. He felt comfortable in telling the questioner the things he did know but, more importantly, from a believ-
ability standpoint, he told us what he did not know. Miller’s testimony corroborates some of what Kreger testified to.4 He also
corroborates some of what Ms. Mullen and Fuller told this Court. Miller is the “needle” which ties together the various fabric
swatches of testimony about this interaction between a citizen and law enforcement.

Miller explained what the two officers roles were that early September morning. One interacts with the driver and is called the
“contact officer”. The other, called a “cover officer”, is there to promote the safety and well being of the contact officer from his
position, usually on the other side of the vehicle. It is the role of the “cover officer”, in this case, Kreger, to “look[] inside the
vehicle to see any type of contraband that is in plain view”. HT, 12. Given that purpose, and Miller’s authoritative disposition, the
Court infers that an officer who did not fulfill this purpose would not be part of Miller’s next DUI roadblock squad. As such, the
Court finds Kreger asked Fuller to roll down the window so that he could look inside the car. HT, 87. Kreger then asked, what was
inside the bag? “Cranberry juice” was Fuller response as he was picking up the bag to show Kreger. HT, 87. “Get out of the car”,
is Kreger’s command. Kreger opens the passenger side door and removes Fuller from his seat. He did so by putting his hand on
Fuller and assisting his exit from the car. HT, 33. Within seconds of Fuller being removed from the car, he is handcuffed. HT, 33.5
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This is entirely consistent with Miller later telling this Court that Fuller was handcuffed before any search took place. HT, 39.
Kreger then searched Fuller. It was not a pat-down directed just to the left pocket area. It was a search. The first area of focus was
that which was most visible to Kreger - money almost falling out of Fuller’s right pocket. HT, 58-59. This was seized. “Where did
you get this money? Kreger asked. HT, 87. Hearing no reply, Kreger continued his search and found the drugs in Fuller’s left pants
pocket. HT, 87

In order to engage in a search of a citizen, the government must be able to justify that activity. This it cannot do. When Fuller
is asked to exit the car, an investigative detention is taking place. That phrase - investigative detention - finds its origin in the
preeminent case of Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). The Terry “case presents serious questions
concerning the role of the Fourth Amendment in the confrontation on the street between the citizen and the policeman investigat-
ing suspicious circumstances.” Id., at 4. The holding in Terry has two parts – one addresses law enforcement’s ability to stop a
citizen and the other is law enforcement’s ability to conduct a limited search.

“[W]here a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that
criminal activity may be afoot

and

that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating
this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages
of the encounter serves to dispel his reasonable fear for his own or others’ safety, he is entitled for the protection of him-
self and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt to
discover weapons which might be used to assault him.”

Id., 392 U.S. at 30.

It is this second step of Terry where the government fails. “If, during the course of a valid investigatory stop, an officer observes
unusual and suspicious conduct on the part of the suspect which leads him to reasonably believe that the suspect may be armed
and dangerous, the officer may conduct a pat-down of the suspect’s outer garments for weapons. [citations omitted]”)”. In the
Interest of S. J., 713 A.2d 45,48 (Pa. 1998); see also, Arizona v. Johnson, 555 U.S. 323, 129 S. Ct. 781,784, 172 L. Ed. 2d 694 (2009)(“To
justify a patdown of … a passenger during a traffic stop, however, just as in the case of a pedestrian reasonably suspected of crim-
inal activity, the police must harbor reasonable suspicion that the person subjected to the frisk is armed and dangerous.”).

Officer Strobel was stationed near the beginning of the check point. From his standing location as the cars begin to slow down,
he saw Fuller “appear to reach down as if he was reaching under the seat and then hurriedly reached toward the left side of his
body” HT, 42. Strobel then broadcast his observation by radio to his fellow officers. HT, 42. Kreger heard the broadcast. HT, 55-
56. At this juncture, the collective wisdom is that criminal activity may be afoot. However, the “armed and dangerous” prong
cannot be sustained. Kreger’s interaction with Fuller included him looking inside the vehicle and being shown the item in the
grocery bag by Fuller. So, on some level, the whole – he might have a weapon thought – is dampened at the point immediately before
the directive is given to exit the car. Now, having Fuller removed from a potential weapon hiding spot, Kreger does not make
reasonable inquires. He jumps right to immobilization techniques and then begins his search with the most obvious – the money.
During the seizure of these funds from Fuller’s pocket, he is asked questions about that money. Only then does Kreger’s attention
turn to the supposed worrisome area, Fuller’s left pocket area. If there was so much concern that Fuller may be armed and
dangerous, then the initial oral inquires would have been directed to that issue and not the money. In addition, if that concern had
been real, the “pat-down” would have begun in the left pocket area and not elsewhere. 

Based upon the facts, many of which are contrary to the government’s expectation, the Court rules the Terry frisk of Fuller was
not consistent with the 4th Amendment and Article One, Section Eight of the Pennsylvania Constitution.6

Fuller’s Omnibus Pre-Trial Motion sought the suppression of all “physical evidence”. Omnibus Pretrial Motion, WHEREFORE
clause, following paragraph 2 (April 8, 2013). His basis was a violation of our U.S. Constitution and Pennsylvania’s constitution.
Id., paragraph 2.

Having concluded the unconstitutional conduct took place, the question becomes – is suppression the remedy. The Court notes
the government advanced no position on this issue. “Suppression or exclusion of evidence is a most extreme remedy that is justi-
fied only when necessary to vindicate fundamental rights and to correct or deter police abuse.” Commonwealth v. Green, 581 A.2d
544,551 (Pa. 1990), citing, Commonwealth v. Mason, 490 A.2d 421 (Pa. 1985). It is beyond equivocation that Fuller has the right to
be free from an unreasonable seizure and search. This is a fundamental right enjoyed by all citizens of this Commonwealth and an
order of suppression gives vitality to this constitutional protection. It is also this Court’s opinion that without suppressing all the
evidence that the government gathered from this search, there is a great probability of it being repeated by the officer involved
and some of his colleagues.

A separate order consistent with the conclusions of law set forth herein will be issued.

BY THE COURT:
/s/Williams, III, J.

1 Government counsel summarized the defense attacks as follows: (a) there was no DUI check point; (b) the checkpoint was not
conducted properly; (c) even if checkpoint was done correctly, no search of a passenger should have taken place. Hearing
Transcript (“HT”), pg. 6, (Oct. 28, 2013). This document was filed on November 22, 2013, and has a tracking number of T13-2452.
2 The defense has abandoned its first two amplified suppression arguments. See, footnote 1 above. Fuller’s written argument makes
no attack on the checkpoint or its propriety. Brief in Support of Motion to Suppress, pgs. 1-6, (Jan. 17, 2014).
3 The officers will be referred to using their last name only. The same identification process will be used for the defense witnesses.
4 By the same token, Miller’s testimony is directly at odds with Kreger’s recollection on certain key events. The government
recognizes this and attempts to persuade the Court that Miller was not paying attention to Kreger’s interaction with Fuller.
Commonwealth’s Brief In Opposition to Motion to Suppress, pg. 3 (Dec. 23, 2013)(“[I]t’s clear that Sgt. Miller wasn’t paying the
closest attention to the procedure due to his other responsibilities at the scene.”).
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5 The finding of when he was handcuffed is important for a few reasons. That act severely undercuts Kreger’s testimony of him
standing behind Fuller and just watching him. HT, 58. It was during this supposed observation period that Kreger saw Fuller
reach to his left hip/pocket area a few times including after being specifically instructed to “keep his hands out where [Kreger]
could see them”. HT, 58. In fact, Kreger said Fuller just did not go in that general area but actually “reached into that pocket
several times”. HT, 58. It is a bit difficult to manage that maneuver when your hands are enjoying the company of silver bracelets
behind one’s back. Furthermore, the act of handcuffing is not irrelevant as alleged by the government. Commonwealth’s Brief In
Opposition to Motion to Suppress, pg. 3 (Dec. 23, 2013). In support of that assertion it relies upon Commonwealth v. Guillespie,
745 A.2d 654 (Pa. Super. 2000) and Commonwealth v. Rosas, 875 A.2d 341 (Pa. Super. 2005). Both of these cases say the act
of handcuffing can be part of the Terry analysis. The Court agrees especially when precedent demands this Court examine
all the circumstances.
6 As a result of the legal conclusion that law enforcement did not satisfy the second prong of Terry, the defense position that the
teachings of Minnesota v. Dickerson were violated has not been addressed.
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Commonwealth of Pennsylvania v.
Michael Fuentes

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Identification—No Merit Letter—Pro Se Filings—Photo Array—
Failure to Communicate/File Post Sentence Motion

No. CC 200504167. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—December 30, 2013.

OPINION OF THE COURT
Defendant, Michael Anthony Fuentes, has appealed from this Court’s denial of his Post Conviction Relief Act Petition. The

defendant was charged in this case with one count of Robbery (18 Pa. C.S.A. § 3201 (a)(1)(i)); one count of Aggravated Assault (18
Pa. C.S.A. § 2702 (a)(1)); one count of Burglary (18 Pa. C.S.A. § 3502 (a)); five counts of Unlawful Restraint (18 Pa. C.S.A. § 2902);
one count of Person Not to Possess a Firearm (18 Pa. C.S.A. § 6105); one count of Carrying a Firearm Without a License (18 Pa.
C.S.A. § 6106); six counts of Terroristic Threats (18 Pa. C.S.A. § 2706); six counts of Recklessly Endangering Another Person (18
Pa. C.S.A. § 2705); and one count of Criminal Conspiracy (18 Pa. C.S.A. § 903).

The defendant sought to suppress identifications made by witnesses Shannon O’Kelley and Amanda Hippensteel. Following an
evidentiary hearing on July 25, 2007, the Motion was denied.

Just before trial commenced that day, the Commonwealth withdrew all of the counts of Unlawful Restraint, Terroristic Threats
and Recklessly Endangering Another Person. The charge of Person Not to Possess a Firearm was also severed before the case
proceeded to trial. At the conclusion of the jury trial, the defendant was found guilty of all remaining charges.

On October 29, 2007, the defendant was sentenced to not less than one hundred and twenty (120) nor more than two hundred
and forty (240) months at the Robbery count; a concurrent sentence of one hundred and twenty (120) to two hundred and forty
(240) months incarceration at the Aggravated Assault counts; a consecutive sentence of not less than sixty (60) nor more than one
hundred and twenty (120) months on the Burglary count. No further penalties were imposed on the remaining counts. The defen-
dant’s aggregate sentence was not less than one hundred and eighty (180) nor more than three hundred and sixty (360) months.

The defendant filed a direct appeal. The Superior Court affirmed the judgment of sentence on June 23, 2009 and a subsequent
Petition for Allowance of Appeal to the Pennsylvania Supreme Court was denied on December 1, 2009. The instant Post Conviction
Relief Act Petition was filed Pro-Se on September 1, 2010. Counsel was appointed. On January 28, 2013, counsel filed a Motion for
Leave to Withdraw as PCRA counsel pursuant to Pa. Rule of Criminal Procedure 907 and Turner Finley No Merit Letter. On March
12, 2013, this Court issued a Notice of Intention to Dismiss pursuant to Pennsylvania Rule of Criminal Procedure 907, serving
copies of same on counsel for the defendant by regular mail and upon the defendant, by certified mail. On March 27, 2013, the
defendant filed a response to the proposed dismissal. On May 16, 2013, this Court filed an Order dismissing the defendant’s Post
Conviction Relief Act Petition for the reasons set forth in the Notice of Intention to Dismiss. The defendant filed this instant appeal.
After this Court ordered that he do so, the defendant filed a Concise Statement of Errors Complained of on Appeal pursuant to Pa.
Rule of Criminal Procedure 1925(b). The Court will address the twenty-two claims raised in this Concise Statement in the order
in which they were raised.

1. All prior counsel provided ineffective assistance of counsel for failing to acquire preliminary hearing transcripts.

This claim was dismissed without a hearing as it is without merit as a matter of law. The defendant had the opportunity to
respond to counsel’s No Merit Letter by pointing out, with specificity, how he was prejudiced, assuming his claim that trial counsel
did not have the preliminary hearing transcripts is accurate. His response offered boilerplate assertions of law and conclusory
statements that the preliminary hearing transcripts would have revealed inconsistencies in the trial testimony of witnesses, but
offered absolutely no facts of support those claims. The Superior Court stated in Commonwealth v. Steward, 775 A2.d 819 (Pa.
Super.2001):

[T]o justify an evidentiary hearing with respect to assertions of ineffectiveness of trial counsel, it is required that an offer
of proof be made that alleges sufficient facts upon which a reviewing court can conclude that trial counsel may have been
ineffective. Claims of ineffective assistance of trial counsel cannot be considered in a vacuum.

at. 832. As the defendant has not offered any “facts” to support the assertions contained in his reply, trial counsel was correct in
finding this claim to be without merit and that this Court properly dismissed this claim.

2. Trial counsel provided ineffective assistance of counsel for failing to properly litigate identification issues at the July
25, 2007 suppression hearing.1

This claim is without merit. This Court addressed the claim that the identification of the defendant was improperly suggestive
in the Opinion filed in connection with the defendant’s direct appeal. The defendant rests this claim then, and now, entirely on his
contention that the detective stated to the witnesses: “Yes, that is the man”, before they identified the defendant. The record, how-
ever, establishes that no such statement was made in the context in which the defendant contends it was made. The record estab-
lishes that the witnesses briefly viewed the defendant through a window at the police station. When they asked the detective if the
person they saw was the one that had been arrested, the detectives refused to answer, stating, “Well, can you identify him.” They
could not. The record of both the suppression hearing and the trial reveals that there is no merit to the defendant’s contention that
he was subject to a suggestive show up at the police station. Moreover, the failure of the witnesses to identify the defendant shortly
after the incident was beneficial to the defendant.

As stated above, this claim has no factual support in the record. It was properly dismissed for that reason.

4. All prior counsel were ineffective for failing to challenge the in-court identification of the defendant by witness Clifford
Crotteau.

The defendant claims that because this witness had not testified previously and had not, apparently, given a statement identi-
fying the defendant, he should not have been permitted to testify at trial. The lack of a prior identification went to the weight of
this evidence, not its admissibility. At trial, this witness stated that he looked at the gunman for between five and ten minutes. (N.T.
117). At trial, counsel did effectively cross examine Crotteau on inconsistencies between the description he gave police and the
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defendant’s physical appearance as well as the fact that he had not previously identified the defendant. The jury was free to believe
some, all or none of this testimony. Moreover, even if there were merit to the defendant’s concerns over the in-court identification,
given the overwhelming weight of other evidence establishing the defendant’s guilt, including other eyewitnesses, the defendant
suffered no prejudice

5. Trial counsel provided ineffective assistance of counsel for failing to request a more appropriate charge concerning the
victim’s consumption of drugs during the night of the incident.

The jury heard testimony from the victim that he had 3 to 4 alcoholic drinks. (N.T. 5). A blood test from the hospital revealed
the presence of marijuana and cocaine and he told the medical staff that he had some alcohol and marijuana that night. (N.T. 50).
He testified, however, that he was not intoxicated or under the influence of drugs when he encountered the defendant. There was
no evidence presented that tended to prove otherwise. In Commonwealth v. Paolello, 665 A.2d 439 (Pa. 1995), the Court held: “ ...
potential intoxication is a question that goes to Hinton’s credibility and the reliability of the identification she made, not to any
inherent limitation she might possess as a witness. Therefore, Kloiber is not applicable and the jury was fully capable of assessing
this testimony without special instructions.” at 455. Accordingly, no special instructions were warranted here and counsel was,
therefore, not ineffective.

6. Trial counsel provided ineffective assistance of counsel for failing to challenge the district attorney’s Motion in Limine
concerning the victim’s possession of scale which sowed that the victim was involved in drug activity or use.

The victim’s consumption of drugs was relevant and admissible as to his ability to observe and recall the events. His possession
of a scale used to weigh drugs was not relevant to any pertinent trait and it was properly excluded. Accordingly, counsel was not
ineffective for not challenging the District Attorney’s Motion In Limine to exclude evidence of the scale.

7. Trial counsel provided ineffective assistance of counsel for failing to have defendant’s pre-trial Writ of Habeas Corpus
and Omnibus Motion filed through the Clerk of Courts.2

A defendant is not entitled to hybrid representation and a court need not act on pleadings filed by a defendant who is
represented by counsel. Commonwealth v. Ellis, 626 A.2d 1137 (Pa. 1993). To the extent that the defendant is claiming that counsel
was ineffective for failing to present the issues raised in the pro-se Petition he wished to file, that claim is without merit
because the claims he wished to raise in that Petition were meritless. In his Reply to counsel’s no-merit letter the defendant
claimed that he wanted to challenge the identification of the defendant by the victim, Ronald Fehl, on the basis of a suggestive
identification. The defendant claimed that the victim observed him, handcuffed, in the back of a police car. The record of the
trial does not support this claim and the defendant has not provided any other evidence tending to prove this happened.
Moreover, even if the victim did briefly see the defendant, that would not taint his later identification of the defendant in a
photo array. The records demonstrated that the victim clearly had ample opportunity to observe the defendant during his
encounter with him. He had a basis to identify the defendant, separate and apart from a brief encounter with the defendant,
even if that did occur. “ ... it is well-settled that on-scene, one-on-one identifications, even where an appellant is handcuffed
and officers ask a victim to identify him as the perpetrator, are “not so suggestive as to give rise to an irreparable likelihood
of misidentification.” Moye, supra_at 976; see id._at 977 (citing cases).” Commonwealth v. Armstrong, 74 A.3d 228, 239 (Pa.
Super 2013).

8. Trial counsel provided ineffective assistance of counsel for failing to acquire the victim’s medical reports until the day
of trial.

The fact of the victim’s ingestion of alcohol and a controlled substance were presented to the jury. It was for the jury to
determine what weight, if any, to give this evidence and what affect, if any, it had on the credibility of the victim. Paolello,
Supra.

9. All prior counsel provided ineffective assistance of counsel for failing to raise and argue the fact that the defendant
was under arrest for the crime prior to being identified, which resulted in a photo-array identification by the victim
without counsel present along with trial counsel’s failing to question officers regarding the highly-suggestive attempted
identification at the scene of the crime.

The defendant sought to suppress the identification of the victim. This Court denied that motion. The defendant then challenged
that denial on appeal. The Superior Court affirmed this court and the Supreme Court denied a Petition for Allowance of Appeal.
Accordingly, the issue of the validity of the identification by the victim has been previously litigated. Moreover, counsel was not
ineffective for challenging on the basis that he was entitled to have counsel present at the array because the record establishes the
victim had an independent basis to identify the defendant. .

When an out-of-court identification is alleged to be tainted, an in-court identification may still stand if, considering the
totality of the circumstances, the identification “had an origin sufficiently distinguishable to be purged of the primary
taint.” Commonwealth v. Abdul-Salaam,_544 Pa. 514, 678 A.2d 342 (1996); see also Commonwealth v. James,_506 Pa.
526, 486 A.2d 376 (1985). The factors a court should consider in determining whether there was an independent basis
for the identification include: (1) the opportunity of the witness to view the criminal at the time of the crime; (2) the
witness’s degree of attention; (3) the accuracy of the witness’s prior description of the criminal; (4) the level of certainty
demonstrated by the witness during the confrontation; and (5) the length of time between the crime and the confronta-
tion. Id._at 380.

Commonwealth v. Kendricks, 30 A.3d 499, 506 (Pa. Super. 2011). Each of these factors weigh heavily in favor of finding that the
victim had a basis for identifying the defendant independent of the photographic array. Accordingly, counsel was not ineffective
for failing to raise this distinct challenge to the identification.

10. Trial counsel provided ineffective assistance of counsel for failing to object to perjured testimony and failing to
impeach Detective Sherer with his own contradictory police report.

This claim was dismissed because the record belies the defendant’s contention that the detective testified falsely. The issue
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of whether the defendant had tattoos on his hands at the time of the offense or not was thoroughly examined at trial by both the
prosecutor and defense counsel. It was a factual question over which there was disputed evidence. The jury was free to make that
factual determination based on the evidence presented. The claim that the detective’s testimony is demonstrably false is not
supported by the record or by anything the defendant could point to. Several witnesses identified the defendant as the shooter and
said that the shooter did not have tattoos on his hands. The detective testified that he recorded in his arrest report any noticeable
tattoos and, if the defendant had tattoos on his hands, he would have noted that. (N.T. 125- 126). The defendant has offered nothing
that proves that the detective’s testimony was false.

11. Trial counsel provided ineffective assistance of counsel for failing to question the juror who admitted to knowing the
police officer after she heard the officer’s testimony.

The fact that juror #7 was acquainted with Officer Miller was not revealed until after the jury was selected and Officer Miller
testified. Obviously, trial counsel could not have been ineffective in failing to question this juror on her knowledge of Officer Miller
as he had no way of knowing that before she revealed that to the Court. Moreover, this juror was removed and replaced by an alter-
nate juror. The defendant has offered absolutely no facts or evidence suggesting that juror #7 had done anything that would
improperly influence the other jurors. Trial counsel could not have been ineffective in failing to request a mistrial when there was
no basis for a mistrial revealed in the record.

12. Trial counsel provided ineffective assistance of counsel for failing to seek recusal by Judge Manning, knowing that
the Judicial Board of Conduct had an open investigation from defendant’s claims alleging judicial misconduct on the part
of Judge Manning.

Trial counsel could not have been ineffective for asking the Court to recuse as there was no basis for doing so. The Court has
not recollection as to whether the Court was even aware that the defendant had filed a complaint with the Judicial Conduct
Board. And, even if the Court had been aware, that would not have affected this Court’s ability to fairly and impartially preside
over the defendant’s trial. The defendant’s right to a fair trial was scrupulously protected by this Court. This Court showed no
bias or prejudice toward the defendant at any time during the proceedings. The record of this matter establishes that beyond
question.

13. Trial counsel provided ineffective assistance of counsel for failing to seek the appropriate remedies concerning the
fact that the defendant was prejudiced throughout the entire pretrial process and denied the right to a fair trial by the
Court’s actions.

As stated above, the defendant’s right to a fair trial was scrupulously protected. Other than making the rulings that did not go
as the defendant wanted them to go, the defendant can point to no other facts supporting his frivolous claim that this Court was
somehow prejudiced or biased against him to the point where he was denied a fair trial.

14. Trial counsel provided ineffective assistance of counsel for failing to file post sentence motions on the defendant’s
behalf, thereby waiving defendant’s right to argue sufficiency and weight of the evidence along with discretionary aspects
of the sentence.

The record does not reveal that the defendant ever requested that trial counsel file optional Post Sentence Motions. Assuming
he did, however, PCRA Counsel has reviewed the record and determined that the defendant was not prejudiced by the failure to
preserve the defendant’s ability to challenge the weight or sufficiency of the evidence because such challenges “possessed no
merit.” This Court also reviewed the record and agrees that any challenge to the sufficiency or weight would have been meritless.
The evidence of the defendant’s guilt was overwhelming. He was identified by several eyewitnesses, as well as the victim. He was
arrested a short time after the incident in close proximity to it and matched the descriptions given by the witnesses. PCRA counsel
is not required to raise frivolous claims.

15. Pre-trial and trial counsel provided ineffectiveness of counsel for failing to communicate a plea offer.

The defendant has failed to establish that any plea offers acceptable to him were made. The defendant simply contends that his
counsel at the time, Patrick Thomassey, referenced potential plea offers. In his response to the Notice of Intention to Dismiss, the
defendant explains that his belief that plea offers were made is based upon a discussion he had with his attorney following the
sentencing related to him that he had spoke with Mr. Thomassey and Mr. Thomassey told him that he “could have gotten him five
years.” That does not establish that a plea offer was made. If anything, it establishes that Mr. Thomassey was seeking the defen-
dant’s permission to attempt to secure a plea with a sentence of five years, but the defendant refused. In addition, the defendant
contended throughout the proceedings, and still maintains, that he was innocent of the charges.

16. Trial counsel provided ineffective assistance of counsel for redirecting the defendant to the stand to have defendant
tell the jury he had been and still was incarcerated on the instant charges since the night of the incident. The judge even
cautioned trial counsel concerning the risk.

The record reflects that trial counsel called the defendant back to the stand and revealed his incarceration, as well as showing
a photograph taken upon the defendant’s arrest in 2004, to demonstrate that the defendant had tattoos that were not observed by
the victim or witnesses. Trial counsel had a reasonable basis for doing so in that it impeached the identification of these individuals
who failed to notice rather obvious tattoos. As trial counsel had a reasonable basis for this tactic, he could not have been ineffec-
tive for pursuing it.

17. Appellate counsel was ineffective for failing to include a copy of the photo array within the certified record submitted
on appeal.

This Court, in its opinion, described a photo array and the Court’s conclusion that it was not in any way suggestive. The defen-
dant has not been prejudiced by the absence of the photo array because the array is not suggestive in any manner. The Court
described the array at trial and reiterated that description in the July 28, 2008 Opinion filed when the defendant filed his appeal.
Even if counsel erred in failing to make sure that the record included this exhibit, the defendant was not prejudiced because the
array was not, in any way, suggestive.
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18. All prior counsel provided ineffective assistance with regard to the identification testimony of Amanda Hippensteel
and Shannon O’Kelly.

The Court addressed this claim earlier in this opinion, at paragraph 2.

19. Trial counsel provided ineffective assistance of counsel for failing to object to improper remarks made by the District
Attorney regarding evidence and credibility.

The comments highlighted by the defendant were not improper. It was certainly proper for the prosecution to argue that the
presence of antimony on the defendant’s hand might be supportive of a finding that he had discharged a weapon. It was for the
jury to determine what weight, if any, to give evidence of the presence of antimony. It was not improper for the prosecution to argue
to the jury that it should be given some weight. Nor was it improper for the prosecution to offer an explanation for why no weapon
was found. Finally, there was nothing improper about the prosecutor’s comments concerning the credibility of witnesses.
Suggesting to the jury that a witness, even a defendant, has an interest in the outcome of the trial that could affect credibility is
proper. When there are two witnesses whose testimony is irreconcilable, a prosecutor is certainly permitted to suggest that the
commonwealth witness is more credible. A prosecutor is not permitted to offer his personal opinion as to the credibility of any
witness, but is certainly permitted to comment on what the evidence presented suggests about any witness’ credibility.
Commonwealth v. Chmiel, 889 A.2d 501, 544 (Pa. 2005). Finally, the jury was instructed by this Court that the argument of counsel
was not evidence and that their verdict should be based only upon evidence presented.

20. Trial counsel provided ineffective assistance of counsel for failing to properly investigate before trial and being over-
all unprepared for trial.

Catchall allegations that all prior counsel were ineffective which sets forth no challenged acts or omissions are not reviewable.
Commonwealth v. Paddy, 15 A.3d 431, 468 (Pa. 2011). It is impossible for the Court to address such a vague and overbroad claim.

21 . Counsel provided ineffective assistance for allowing the defendant to appear at the preliminary hearing wearing the
clothes he was wearing when arrested.

The Court determined, based on the evidence presented at the hearing on the defendant’s Motion to Suppress Identification,
that these witnesses had a basis for identifying the defendant independent from their brief encounter with him at the police
station on the night the victim was shot. Accordingly, this claim, which once again claims that a subsequent identification was tainted
by the encounter at the police station, is wholly without merit.

22. Appellate counsel provided ineffective assistance of counsel for failing to develop argument that the trial court
improperly concluded that allowing for cross-examination of the witnesses was the appropriate remedy to cure any
defects in the unduly suggestive show-up procedure and failing to cite legal authority.

This Court addressed earlier in this Opinion the lack of merit to the defendant’s claim that counsel was ineffective with regard
to challenging the identification of the defendant. Appellate counsel was not ineffective for failing to raise a meritless claim on
appeal.

BY THE COURT:
/s/Manning, P.J.

Dated: December 30, 2013

1. 1 This claim is nearly identical the third claim set forth in the Defendant’s Concise Statement (All prior counsel provided
ineffective assistance of counsel for failing to adequately present and argue the issue of the detectives telling witnesses at the
station house group show up, “Yes, that is the man.”) and both will be addressed here.
2 The Court would note that the dockets reflect that A Petition for Writ of Habeas Corpus was filed on October 11, 2006. The filing
party was the defendant.

Commonwealth of Pennsylvania v.
Patrick Churilla

Criminal Appeal—Homicide (1st Degree)—Suppression—Incomplete Record—Corpus Delicti

No. CC 199212399, 199215417. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—December 30, 2013.

OPINION OF THE COURT
The defendant, Patrick Churilla, was charged, at CC 199212399 with one count of Criminal Homicide and, at CC 199215417, with

one count each of Robbery, Indecent Assault and Criminal Attempt. He was tried before a jury found guilty of Murder of the First
Degree at CC 9212399 and at all counts at CC 199215417. He was sentenced on November 1, 1993 to life in prison at the Criminal
Homicide count and to concurrent terms of incarceration on the other counts. Although Post-Trial Motions were filed and denied,
the defendant did not file a Notice of Appeal.

In 2008 the defendant filed several Motions. The Court considered them to be requests for relief pursuant to the Post Conviction
Relief Act Petition and appointed counsel. Seven requests for extension of time to file an Amended PCRA Petition were filed and
granted before counsel filed an Amended Petition on May 18, 2011. The dockets reflect that the Commonwealth filed its answer on
June 3, 2011 and this Court denied the Petition by Order dated June 15, 2011. This Court has in its file a Notice of Intention to
Dismiss dated May 25, 2011 but the dockets do not reflect that this Order was filed at either case number. Because of the absence
of a Notice of Intention to Dismiss and in light of the claims raised in the Amended Petition, this Court issued an Order vacating
the June 15, 2011 order dismissing the Petition and ordered that the defendant’s direct appeal rights be reinstated. The defendant
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then filed a Notice of appeal and, in response to this Court’s Order, filed a Concise Statement of Matters Complained of on Appeal.
Counsel then withdrew and current counsel was appointed.

The claims raised in the concise statement are:

1. That the incomplete trial record denied appellant due process of law;

2. That the trial Court erred in denying the defendant’s Motion to Suppress; and

3. That the evidence presented at trial was insufficient to sustain the verdicts in that the Habeas Corpus rule was violated
where the verdicts were reached solely on Court-ordered admission/confession of the defendant.

The defendant has not identified for the Court what portions of the record is unavailable nor explained what claims he is
precluded from raising due to the alleged unavailability of portions of the record. To be entitled to relief because the trial record
is in some way incomplete, a “... defendant must make some potentially meritorious challenge which cannot be adequately
reviewed due to a deficiency ...” in the trial record. Commonwealth v. Marinelli, 910 A.2d 672, 710 (Pa. 2006). The defendant has
not alleged what meritorious challenge he has been precluded from raising. Accordingly, he is not entitled to relief.

The Court did not err in denying the defendant’s Motion to Suppress. The record established that while incarcerated on unre-
lated charges at the State Correctional Institution at Rockview, the defendant summoned Correctional Officer Ronald Young to
his cell and told him that he needed to speak to a “white hat.”1 (N.T. 100). When asked why, he said that he wanted to confess to
something he had done in Pittsburgh; that he had killed someone. (N.T. 101). According to Young, the only question he asked the
defendant was why he wanted to see the white hat. (N.T. 111).

Young reported this to Captain Charles Hall who directed that the defendant brought to his office. According to Captain Hall,
he was told by officer Young that “... he had an inmate that as pacing in his cell and claimed he had done something in Pittsburgh
that he couldn’t live with anymore, and he had to talk to somebody, or he was going to hurt himself bad.” (N.T. 116). When the defen-
dant entered, he asked him, what “his problem was. (N.T. 117). The defendant said that he needed to speak to someone with the
Pittsburgh Police and, when Young asked him what he wanted to talk to them about, the defendant said that he had killed someone
in Pittsburgh around Halloween, 1991. While talking to the defendant, Captain Hall checked his records and noted that the defen-
dant was incarcerated in October 1991. (N.T. 120). He asked the defendant about this, and the defendant insisted that he had killed
someone and volunteered that he probably had the year wrong. (N.T. 120).

Captain Hall acknowledged that he did not Mirandize the defendant. He explained, “I told him he didn’t have to say anything
to me. I didn’t want to know anything about what he had done, but that if he had done something and wanted to talk to the police,
that’s to the extent that I wanted to know about it.” (N.T. 122). Captain Hall explained further:

“Really, what I was looking at, primarily, was that the inmate seemed upset. He was willing to admit at that time of the
night to something and said that he couldn’t live with himself.

I wasn’t really concerned with whether he did it or whether he didn’t. I was concerned that he was alive to talk to the
people about the situation. Had he done it or he didn’t do it, or whatever.”

N.T. 126.

After the Court heard this testimony and the argument of counsel regarding the admissibility of the defendant’s statements to
Officer Young and Captain Hall, the Court stated, on the record, that it had found that the interaction between the defendant and
the corrections officers was not a custodial interrogation at all.

This Court did not err in denying the defendant’s request to suppress the statements he made to Officer Young and Captain Hall.
The statements to Officer Young were clearly voluntary statements made by the defendant without any interrogation from Officer
Young. The defendant called him to his cell and stated that he needed to see a “white hat”. In asking him why he wanted to see a
supervisor, Officer Young was not conducting an interrogation about a possible criminal offense but, rather, was finding out why
he needed to speak with a supervisor. When the defendant responded that he needed to speak to the supervisor because he had
killed someone in Pittsburgh and wanted to talk to the Pittsburgh Police about, that statement was also voluntary and not elicited
from the by Officer Young.

His interaction with Captain Hall also did not constitute a custodial interrogation. Captain Hall was not asking the defendant
questions designed to elicit information concerning a crime but, rather, was trying to find out why the defendant wanted to speak
with a Pittsburgh Police Officer. In addition, as Captain Hall explained, the defendant had made statements indicating he may want
to hurt himself and it was important for the Captain to evaluate the seriousness of these threats to determine whether the defen-
dant needed to be placed in an area of the prison where he could be observed. Ultimately, based on the defendant’s statements, he
was moved to where he could be observed.

In Commonwealth v. Huggins, 809 A2d 908 (Pa. Super.2002), the Superior Court held that statements made by a juvenile
incarcerated in a juvenile facility to counselors during which he admitted participation in a murder were not obtained a result
of a custodial interrogation. The Court wrote:

Appellant was not subject to a custodial interrogation at the time he made the three contested statements. First, the
counselors were not the equivalent of law enforcement for Miranda purposes. They are not charged with investigating
crimes or reporting their findings to the authorities.

809 A2d at 915-916. The Court additionally found it important that the juvenile was aware that his statements regarding his involve-
ment in the prior murder would be released to authorities. Here, the defendant was certainly aware that his statements would be
shared with law enforcement. He was making the statements in an attempt to convince the corrections officers to allow him to
speak with law. Obviously, the defendant was aware that his statements would be relayed to law enforcement because that is exactly
what he was asking Officer Young and Captain Hall to do.

The Superior Court addressed the admissibility of inculpatory statements made to corrections officer in Commonwealth v.
Chacko, 459 A2d 311 (Pa. 1982). The court held that statements made by an inmate to the Director of Treatment at a State
Correctional Facility implicating himself in a stabbing that took place in that institution were excludable. That case is easily
distinguishable, however, because those statements were elicited by the director in connection with his investigation of a crime
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that occurred in the prison. The inmate was brought to the director’s office and interrogated about a specific criminal offense.
In this case, neither Officer Young nor Captain Hall was investigating any incident that occurred at the prison. Rather, they

were responding to the defendant’s request that he be permitted to speak with Pittsburgh Police Officers regarding a crime that
he claimed to have committed years earlier. Their questions to the defendant were limited in purpose; that purpose being to find
out why the defendant wanted to talk to the Pittsburgh Police and also to assess his mental state. Accordingly, the Court did not err
in denying the defendant’s mid-trial Motion to suppress the statements he made to Officer Young and Captain Hall.

The defendant’s third claim is that the Court should not have admitted his confession pursuant to the corpus delicti rule. The
corpus delicti rule is a rule of evidence which places the burden on the prosecution to establish that a crime has actually occurred
before a confession or admission of the accused connecting him to the crime can be admitted. In a homicide case, the corpus delicti
consists of proof that the person for whose death the prosecution was commenced is in fact dead and that the death occurred under
circumstances indicating it was criminally caused by someone. Commonwealth v. Dupre, 866 A2d 1089 (Pa. Super.2005).

This claim is specious. The evidence established that the victim was victim was dead and that the circumstances of her death
indicated her death was the result of a criminal act. She went missing after going to the local convenience store to buy cigarettes.
The next day, her purse was found lying on the ground along the route she would have walked to get to the convenience store. Its
contents strewn about on the ground. (N.T. 67) The following day her body was found in an area off the alley she would have walked
that was screened from view by trees and bushes. She was mostly nude, with her pants down around her ankle and a bra lying
across her arm. (N.T. 69-71). Investigation at the crime scene revealed that her body had been dragged from the alley into the
concealed area. This evidence was presented prior to the introduction of the defendant’s inculpatory statement.

Clearly, that evidence established that the victim was dead and her death occurred under circumstances indicating that it was
criminally caused by someone. It is also important to note that the defense did not object to the admission of the defendant’s excul-
patory statement based on the corpus delicti rule. Accordingly, any claim that the court erred in admitting the statements is waived.

For the reasons set forth herein, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Dated: December 30, 2013

1 The term “white hat” refers to a supervising corrections officer.

Commonwealth of Pennsylvania v.
Nathan Henry Williams

Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Jury Instructions—Request for Psychiatric Evaluation—
Right to Self-Representation—Postponement

No. CC 201115286. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—January 22, 2014.

OPINION OF THE COURT
The defendant, Nathan Henry Williams, was charged by criminal information with one count each of Criminal Homicide; Rape;

Involuntary Deviate Sexual Intercourse; and Abuse of a Corpse. He proceeded to jury trial on July 11, 2012. On July 16, 2012, the
jury returned verdicts of guilty as to the Criminal Homicide –Murder of the First Degree and Abuse of a Corpse counts and not
guilty on the Rape and IDSI charges. On September 24, 2012, the defendant was sentenced to a term of life imprisonment without
the possibility of parole on the Homicide count and not less than one (1) nor more than two (2) years on the Abuse of a Corpse
count, concurrent with the life sentence. The defendant filed a timely Notice of Appeal and, in the Concise Statement of Matters
Complained of on Appeal, identified the following claims he intends to raise1:

1. The evidence was insufficient as to the count of Abuse of a Corpse because counsel failed to prove beyond a
reasonable doubt that the burns on the victim were sustained after her death;

2. The verdicts of guilty as to Criminal Homicide and Abuse of a Corpse were against the weight of the evidence because:

a. The only evidence that connected the defendant to the death of the victim was touch DNA on the instrument of her
death and touch DNA is scientifically considered to be inferior in DNA evidence; and

b. The verdict as to the Abuse of a Corpse count was against the weight of the evidence as the Commonwealth failed
to establish that the burns were inflicted after the victim’s death.

3. The Court erred in denying trial counsel’s request for a psychiatric evaluation of the defendant on the first day of trial;

4. The Court erred in denying the defendant’s request to represent himself;

5. The Court erred in denying the defendant’s request for a postponement; and

6. The Court erred in instructing the jury as to the consciousness of guilt based upon the evidence concerning the
burning of the victim.

The facts introduced at trial established that on August 28, 2011, at approximately 6:00 a.m., Devola Hatten was in her bedroom
on Colwell Street when her attention was drawn outside when she heard screaming. She indicated it was a female voice yelling
“help, help, call the police, call the police.” (N.T. 46). She went to the window, looked out and in the dim light of that early morn-
ing, saw two shadowy figures entering an alleyway. One was chasing the other. She saw the first figure being chased stop, turn
around and strike towards her pursuer in a scratching or clawing motion. (N.T. 47). She could not identify either person nor could
she state, from that distance, what their gender was. She believed that one was a female based on the voice she heard.
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After they disappeared in the alleyway, she returned to her bed. She looked out the window a few minutes later and saw a
single figure walking away from the area where the two had been heading. She also indicated that she did not call the police
nor go down there because occurrences like that were not unusual. The area that she was looking into was often frequented
by prostitutes and drug dealers.

Corey Ribovic, who lived in an apartment building near the same alleyway, testified that at approximately noon on August 29th,
he went on his balcony to smoke a Cigarette when he observed what appeared to be a mannequin lying at the edge of his apart-
ment complex’s parking lot. He called the police and later learned that, in fact, what he observed was the body of the victim.

When the police arrived, they found the woman’s naked body lying face down. She had a ligature around her neck. Her clothes
were burned and her body had burns in her genital region. An empty bottle of alcohol lay nearby and appeared to have only recently
been left there. The crime scene was preserved, including the victim’s body, which was taken to the Medical Examiner’s Office for
autopsy. Prior to the autopsy, evidence was retrieved from the victim’s body. Swabs were taken from her vagina, rectum and inside
her mouth. Her fingernails were clipped and any material under them was preserved. The ligature was taken off her neck and
preserved. All of these materials were subjected to DNA analysis. The cause of death, according to the pathologist, Todd Lukasevic,
M.D., was strangulation.

A DNA profile obtained the victim was submitted to a national database and matched, to nearly a statistical certainty, a sample
identified as having been provided by the defendant. A buccal swab was then obtained directly from the defendant. The DNA
profile from this sample matched the samples taken from material present in the defendant’s vagina, rectum and under her left
fingernail to the same nearly statistical certainty.

The ligature around the victim’s neck was also tested and produced two samples, one from the middle of the ligature and one
from the end of it. Because it was touch DNA2, there was less of a sample to test. The probability that the defendant was the
person whose DNA was on the sample from the middle of the ligature was 1 in 142,000 in the Caucasian population; 1 in 609,000
in the African-American population and 1 in 580,000 in the Hispanic population. (N.T. 349). The probability that the sample from
the end of the ligature, which provided significantly more material to be tested, was 1 in 56 million in the Caucasian population;
1 in 64 billion in the African-American population and 1 in 2.5 billion among the Hispanic population. (N.T. 352).

Based on the DNA results, the defendant was arrested on November 9, 2011 by Detectives Hal Bolin and James McGee. He was
taken to the Homicide Division, placed in an interview room and advised why he had been arrested. He was then presented with
a pre-interrogation warning form and read its contents. The form advised him of his rights under the Miranda decision. (N.T. 371-
374). After being advised of these rights, the defendant agreed to speak with the detectives and signed the form indicating this
agreement. (N.T. 374).

Initially, he was asked if he knew the victim or had any contact with prostitutes in the past. He denied knowing her or having
anything to do with prostitutes. When shown a photograph of her, he again denied knowing her. When told that his DNA had been
recovered from the victim’s vagina, he then remembered picking her up. (N.T. 376). He then explained that he was walking home
from work on August 20, 2011 at about 8:00 or 9:00 p.m. on Fifth Avenue. An older white male stopped him and asked him where
he could find a prostitute. He said that he could and, according to the defendant, this unknown person told him that if he found him
one, he would pay for the defendant to have sex with her as well. (N.T. 377). The defendant claimed that they came upon the vic-
tim and the man spoke briefly with her, waived the defendant over and the three of them proceeded to the alleyway. The defendant
said that while the victim was providing with other man with oral sex, he had vaginal sex with her from behind. He said that he
climaxed and then left the victim in the company of the other man. (N.T. 381). The defendant said that he wiped himself on the vic-
tim’s shirt before leaving. Later in the interview, when asked to provide a description of the man he claimed was with him, he said
that he was in his “late 20’s to early 30’s”, which was inconsistent with his initial description. (N.T. 387).

The Court will address the defendant’s claims in the order in which they are raised. First, the defendant contends that the
evidence as insufficient to establish his guilt as to Abuse of a Corpse. The defendant rests his argument on the testimony of
Dr. Lukasevic who stated that he could not offer an opinion, within a reasonable degree of medical certainty, that the burns were
inflicted after the victim’s death. This claim is without merit.

The crime of Abuse of a Corpse is defined as follows: “Except as authorized by law, a person who treats a corpse in a way that
he knows would outrage ordinary family sensibilities commits a misdemeanor in the second degree.” 18 Pa. C.S.A § 5510.
Obviously, one of the elements of this offense is that there is a corpse. Injuries inflicted prior to death would not constitute Abuse
of a Corpse. Here, however, there was sufficient evidence presented to allow the jury to conclude that the defendant was guilty of
this offense.

First of all, there was damage to the body beyond the burns. The victim was left, naked and burned, in a filthy alleyway.
According to the evidence, when her body was discovered she was covered with flies and there appeared to be maggots present.
The Court is satisfied that leaving the victim’s body exposed to the elements constituted treatment that would outrage an ordinary
family’s sensibilities. The Superior Court found the evidence sufficient to prove this offense in Commonwealth v. Smith, 567 A.2d
1070 (1989) where the victim’s body was concealed and allowed to decompose. Similarly, in Commonwealth v. Blount, evidence that
the defendant shot the victims and had their bodies dumped in an alleyway, where they were found four days later in a state of
decomposition, was sufficient to allow the jury to convict the defendant of Abuse of a Corpse. 647 A.2d 199 (Pa. 1994).

Even if leaving the body exposed were not enough, there was enough circumstantial evidence to allow the jury to conclude that
the defendant inflicted the burns after the victim had died. There were burns on the body consistent with an attempt to destroy the
biological evidence that might be left in a rape. The areas burned, the victim’s groin area, would be where such materials would
likely be deposited. There were burns to the ligature around the victim’s neck; consistent with those occurring after the victim had
been strangled. The expert on fires, Michael Burns, testified that the burns were consistent with a flammable liquid being poured
on the victim and then set afire. (N.T. 160). The inference that the victim was burned after her death was a reasonable one to draw
from the evidence.

The defendant next claims that the verdict was against the weight of the evidence as to both counts. He claims that the
verdict was against the weight of the evidence as to the Abuse of the Corpse for the same reasons as he offered in support of his
challenge to the sufficiency of the evidence. For the same reasons this Court rejected the challenge to the sufficiency of the
evidence, this claim must likewise be rejected. The jury heard enough evidence to allow it to conclude that the defendant treated
the victim’s body in a manner that would outrage the sensibilities of her family; either by leaving it exposed to the elements or
by inflicting the burns. The verdict of guilty on that count was consistent with the evidence and did not shock this Court’s sense
of justice.
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Turning to the Homicide count, the defendant contends that the evidence was insufficient because “the only evidence that
connects the defendant to the death of the victim is his touch DNA on the instrument of her death”. That, however, was not the
“only evidence”. In addition, the presence of the defendant’s DNA on other parts of her body, as well as the defendant’s admis-
sion to being present with her that night, constituted additional evidence. The defendant’s changing explanations also was
evidence that the jury was free to consider reaching a verdict. A verdict is said to be against the weight of the evidence when
the verdict is so contrary to the evidence as to shock one’s sense of justice. Commonwealth v. Bagley, 780 A2d 605, 619 (Pa.
Super.2001). It was the jury’s province to weigh the evidence and determine if the Commonwealth met it’s the burden of proof.
In doing so, the jury was free to believe some, all or none of the evidence and to draw whatever reasonable inferences from that
evidence were appropriate. It cannot be said that the verdict was against the weight of the evidence in this matter because
reasonable inferences arising from that evidence certainly supported the jury’s conclusion that the defendant killed the victim
in this matter by strangling her.

The defendant’s DNA placed him with the victim shortly before her death. His claim that he left another person with the victim
is contradicted by the eyewitness testimony of Devola Hatten who saw two people go back in the alley and one emerge a short time
later. Finally, the defendant’s touch DNA on the instrument of her death, when combined with all the other evidence, certainly
supported the jury’s determination that it was the defendant who strangled her.

The defendant also claims that the Court erred in not ordering a psychiatric evaluation of the defendant based on his conduct
the first day of trial. Defense counsel, after a lengthy discussion among counsel, the defendant and the Court regarding whether
the defendant wanted to represent himself at trial, asked the Court if it “ ... would consider a 48 hour or a Behavior Clinic evalua-
tion to aid in making this decisions in what we are going to do?” (N.T. 21). A behavior clinic evaluation ordered to help a defendant
determine if he wishes to proceed to trial with court appointed counselor waive the right to counsel and represent himself; it is
ordered to determine whether a defendant has “ ... sufficient ability at the pertinent time to consult with his lawyers with a
reasonable degree of rational understanding, and have a rational as well as a factual understanding of the proceedings against
him.” Commonwealth v. Hughes, 555 A.2d 1264 (Pa. 1989).

Nothing about the defendant’s actions on July 11, 2012 called into question his ability to consult with his attorney or to under-
stand, rationally and factually, the proceedings against him. His responses to questions during the colloquy and his other state-
ments, made it abundantly clear that he understood exactly what was happening in his case. He understood that he was going to
trial and was doing anything he could to avoid that happening. Nothing he said or did suggested that he would not be able to
consult with his attorney if he proceeded with counsel. He may have refused to do so, but was certainly able to do so. Moreover,
he clearly understood what he would have to do if he chose to represent himself. He understood that so well that when he realized
he was going to trial one way or the other, he chose to have counsel represent him. The only reference to his mental state was his
claim that he was taking anti-depressants. (N.T. 14). Beyond that, there was nothing to warrant an evaluation. It was clear that the
defendant fully understood the proceedings and was simply trying to delay the matter.

The defendant next complains that the Court erred in not providing him with a postponement to prepare his defense. This
request was made after the defendant had been granted the right to represent himself. He thought better of that choice and elected
to have counsel represent him. Counsel did not renew the request for additional time. Accordingly, the request for a postponement
was waived when counsel resumed her representation and did not renew the request. In addition, the defendant has not indicated
how he was prejudiced; how the denial of the postponement affected his trial in an adverse way.

The defendant’s final two claims concern this Court’s jury instructions. First, the defendant contends the Court should have
given the jury a written instruction of its charge on reasonable doubt. This is contrary to the rules. Pa. Rule of Criminal Procedure
646 (b) states:

The trial judge may permit the members of the jury to have for use during deliberations written copies of the portion of
the Judge’s charge on the elements of the offenses, lesser included offenses, and any defense upon which the jury has
been instructed.

Accordingly, the only instructions that a jury is permitted to have in written form are those that provide the elements of the offenses,
the elements of any lesser included offenses, and the elements of any defense upon which a jury has been instructed by the Court
orally. It would have been error for this Court to provide the jury with written instructions outside the scope of what the rule
permitted.

Finally, the defendant claims the Court erred in instructing the jury that they could consider attempts to destroy evidence as
evidence of the defendant’s consciousness of guilt. This instruction was proper. The victim suffered burns in and around her
genital region. If the jury found, as a fact, that these burns were inflicted by the defendant, they were free to consider that an
attempt to destroy evidence by the defendant. An attempt to destroy evidence can be evidence of consciousness of guilt.
Commonwealth v. Gonzalez, 858 A.2d 1219 (Pa. Super. 2004) (evidence that defendant set fire to van with the victim still inside was
evidence of an attempt to destroy evidence).

[A]ctions subsequent to the killing in attempting to destroy or dispose of evidence could have been interpreted by
the jury as evidencing consciousness of guilt. Indeed, evidence of disposal of a victim’s body is analogous to evidence of
an accused’s flight or concealment, and this Court has long recognized the relevance and admissibility of the latter types
of evidence which advance an inference of guilt.

Commonwealth v. Colson, 490 A.2d 811, 823-824 (Pa. 1985). As the evidence of the defendant’s consciousness of guilt was admis-
sible, it was proper for the Court to instruct the jury to consider it.

For the reasons set forth above, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Date: January 22, 2014

1 Defendant’s counsel requested, and was granted leave, to withdraw from representing the defendant in this appeal and new
counsel has been appointed.
2 DNA that is transferred to an object by touch.
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Commonwealth of Pennsylvania v.
Dezre Smith

Criminal Appeal—Sufficiency—Weight of the Evidence—Attempted Homicide—Conspiracy—Robbery—Intent

No. CC 201203815. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—March 27, 2014.

OPINION OF THE COURT
The defendant, Dezre Smith, was charged in this case with two different home invasion robberies which occurred on July 24,

2011 and September 11, 2011. For the July 24 incident, he was charged with one count each of Robbery, Burglary, Carrying a
Concealed Weapon; Theft, Criminal Conspiracy; and Violation of Uniform Firearms Act-Former Convict Not to Possess Firearm.
In connection with the September 12 incident, he was charged with one count each of Criminal Attempt-Homicide; Aggravated
Assault; Robbery; Burglary; Violation of Uniform Firearms Act-Carrying a Firearm Without a License; Reckless Endangerment;
Criminal Conspiracy; and Violation of the Uniform Firearms Act-Former Convict Not to Own a Firearm.1

At the conclusion of the trial, the jury acquitted him of all charges related to the July 24, 2011 incident, but found him guilty of
the remaining charges. The Court acquitted him of the two VUFA charges. The defendant filed a written Post Trial Motion argu-
ing that the verdict was against the weight of the evidence. This Motion was denied. At sentencing, the defendant made an oral
Motion for Extraordinary Relief, once again challenging the weight and sufficiency of the evidence. This Motion was likewise
denied. The Court then sentenced the defendant to not less than 180 nor more than 360 months at the Criminal Attempt-Homicide
charge; to not less than 120 nor more than 240 months on the Robbery and Burglary charges and to no further penalty on the
remaining charges. The sentences were all ordered to run concurrently, for an aggregate sentence of 180 to 360 months.

The defendant filed a Notice of Appeal and, pursuant to this Court’s Order, a Statement of Errors Complained of on Appeal.
In that statement, he identifies four claims:

1. That the verdict as to the charge of Criminal Attempt-Homicide was against the weight of the evidence due to the
absence of evidence establishing a specific intent to kill;

2. That the verdict as to the charge of Criminal Conspiracy to commit Criminal Homicide was against the weight of the
evidence because the evidence did not establish a specific intent to kill nor the existence of a conspiracy; and

3. That each verdict of guilty was against the weight of the evidence as to all charges because the eyewitness testimony
of the victim was insufficient; and

4. That the Court abused its discretion in not awarding a new trial on the basis that the verdict was agaisnt the weight of
the evidence.

The charges in this case arose out of two separate home invasion robberies. The victim, Timothy Anderson testified that on July
24, 2011 an individual wearing a mask and carrying a silver revolver entered the basement of his home. The individual pointed the
gun at him and, briefly, at his fiancee, Shannon Vargo. The defendant then walked over his desk, removed cash he had there and
then left. Though Anderson followed a few seconds later, he did not see where the robber fled. Throughout the robbery, Anderson
was only able to see the defendant’s eyes. He did not recognize him.

Approximately six (6) weeks later, on September 12, 2011, Anderson was once again in his basement when two men entered,
one of them holding a silver revolver identical to the one brandished by the robber on July 24, 2011. That individual had the same
mask covering his face as did the person who robbed him in July. There was another individual who was not armed but who also
had his face covered with a mask. Once again, the robber headed straight for Anderson’s desk. Anderson, however, grabbed for the
gun. As they struggled, the robber discharged the weapon, slightly grazing Anderson’s leg. The struggle over the gun continued
and the mask slipped down to robber’s mouth and Anderson was able to see his face from a distance of a few inches for a couple
of seconds. The robber was able, however, to fire the weapon two more times, striking Anderson in the chest and abdomen, caus-
ing him to let go of the weapon. The assailant and his accomplice then fled.

As a result of his injuries, the victim was hospitalized for more than three months. He was in a coma and/or unconscious from
the date of the incident through shortly before Thanksgiving. When he awoke from his coma, Ms. Vargo showed him a photo-
graph of the defendant she had taken from the defendant’s Facebook page. She had apparently heard rumors on the street that
the defendant was involved in this incident and secured the photograph to show to Anderson. She testified that she showed him
the photograph and asked, “Do you know who this is?” Anderson responded, “That’s the man who shot me.” This information
was relayed to the police who, approximately a week later, came to the victim’s hospital and showed him a photographic array
of eight (8) individuals, one of whom was the defendant. The victim immediately pointed to the defendant and stated that he was
the person who had robbed him.

Anderson admitted that he sold marijuana from his home. He said that he kept the marijuana and his cash in the desk drawer
in the basement. He testified that he sold marijuana from his home to Matt Potter on several occasions. Potter was present in his
basement and saw him go to the desk, put the money in it and then retrieve the marijuana.

Anderson related that Potter had called him on July 23, 2012, the day before the first robbery, and asked if Anderson could get
him a quarter pound of marijuana. Anderson told him that he would not be available that night but would call him later and tell
him when he could pick up the marijuana. Later that night, he called Potter and left a voice mail. Potter called him the next day,
the 24th, and said that he wanted to buy an ounce and Anderson told him it would cost one hundred and twenty dollars. Potter never
showed up to buy the marijuana.

After the defendant was identified by Anderson, police obtained a warrant for his residence. While executing that warrant, they
learned that Matt Potter was the defendant’s roommate and that they had known each other for years. Potter also admitted to the
officers that he had purchased marijuana from Anderson on several occasions, including in July 2011.

The defendant testified himself and denied any involvement in either robbery. He claimed that on September 12, 2011 he was
with Matthew Potter in the afternoon into the evening and then coaching a youth football team that night. He also presented alibi
evidence. George Hazaga, who coached that football team with the defendant, testified that football practice began between 5:00
p.m. or 6:00 p.m. on September 12, 2011, practice began at approximately 5. It lasted approximately two (2) hours. After practice,
Hazaga, the defendant, Hazaga’s son, another individual by the name of Eric and his son stayed at the field until approximately
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9:00 p.m., cleaning and organizing equipment. Hazaga testified that he agreed to give the defendant a ride home and that they left
the field in White Oak Borough at approximately 9:00 p.m., arriving at the defendant’s McKeesport residence at around 9:15 p.m.
When the defendant realized he did not have a key, they stayed with him and talked in the car for between fifteen (15) and twenty
(20) minutes. After the defendant left his vehicle, Hazaga left the area. Hazaga also testified that when he was interviewed by
the detectives, he mentioned another night when the defendant was present with him and the teen attending a bonfire. He said,
however, that this did not take place on September 12th.

The defendant also called Eric Jenkins, who was a landscaper who employed the defendant. Jenkins said that on September
12th, he was with his mother for dinner at approximately 6:00 p.m. and stayed there until approximately 9:15 p.m. He arrived back
at his mother’s house between 9:30 p.m. and 10:00 p.m. He said that when he pulled up to her house, the defendant, George Hazaga
and George’s son, were sitting in a red minivan outside his mother’s home. The defendant was living in an apartment at Jenkins’
mother’s residence and explained to Jenkins that he had not been able to get in because the door was locked. They let the defen-
dant into the apartment.

The defendant challenges the weight of the evidence on three grounds; that the evidence did not establish an intent to kill;
that the evidence did not establish the existence of an agreement with the other person present and that the identification of the
defendant by the victim was too weak to support the verdict.

When a defendant claims that a verdict was against the weight of the evidence, the Court must determine:

…whether the evidence admitted at trial, and all reasonable inferences drawn therefrom, when viewed in a light most
favorable to the Commonwealth as verdict winner, support the conviction beyond a reasonable doubt. Where there is
sufficient evidence to enable the trier of fact to find every element of the crime has been established beyond a reason-
able doubt, the sufficiency of the evidence claim must fail.

Commonwealth v. Olsen, 82 A.3d 1041, 1046 (Pa. Super 2013). In applying this well known test, it must be remembered that:

The evidence established at trial need not preclude every possibility of innocence and the fact-finder is free to believe
all, part, or none of the evidence presented. It is not within the province of this Court to re-weigh the evidence and
substitute our judgment for that of the fact-finder. The Commonwealth’s burden may be met by wholly circumstantial
evidence and any doubt about the defendant’s guilt is to be resolved by the fact finder unless the evidence is so weak and
inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstance.

Olsen, Supra. The determination by the jury that the evidence established that the defendant had an intent to kill was not against
the weight of the evidence. A jury can find specific intent based on the defendant’s use of a deadly weapon on a vital part of the
victim’s body. Commonwealth v. Spotz, 716 A.2d 580, 583 (Pa. 1998). The defendant shot the victim twice in his torso, hitting
him once in the chest and once in the abdomen. From this, the jury was free to infer, and find, that the defendant intended to
kill the victim.

The defendant challenges the guilty verdict as to criminal conspiracy, claiming the evidence failed to establish that the defen-
dant has the specific intent to kill and that the evidence failed to establish that there was an agreement to kill the victim. The
defendant was not charged with criminal conspiracy to commit criminal homicide. As the Court described in its opening address
to the jury, the defendant was charged with:

Conspiring with unknown male to engage in conduct constituting those crimes that I described to you and acting as a
principal or accomplice of the other person and shooting the victim.

(N.T. 13). Accordingly, all that the evidence had to establish was that there was an agreement to commit any of the other offenses
charged, other than the other inchoate offense, Criminal Attempt.

The essence of a criminal conspiracy is a common understanding, no matter how it came into being, that a particu-
lar criminal objective be accomplished. Therefore, a conviction for conspiracy requires proof of the existence of a shared
criminal intent. An explicit or formal agreement to commit crimes can seldom, if ever, be proved and it need not be, for
proof of a criminal partnership is almost invariably extracted from the circumstances that attend its activities. Thus, a
conspiracy may be inferred where it is demonstrated that the relation, conduct, or circumstances of the parties, and the
overt acts of the co-conspirators sufficiently prove the formation of a criminal confederation. The conduct of the parties
and the circumstances surrounding their conduct may create a web of evidence linking the accused to the alleged
conspiracy beyond a reasonable doubt. Even if the conspirator did not act as a principal in committing the underlying
crime, he is still criminally liable for the actions of his co-conspirators in furtherance of the conspiracy. He was charged
with criminal conspiracy and the

Commonwealth v McCall, 911 A.2d 992, 996-997 (Pa. Super. 2006). Here, the evidence of the conspiracy is the fact that the defen-
dant clearly acted in concert with another person, his accomplice. They jury was certainly able to conclude, from the fact that the
defendant and the other person entered the victim’s basement wearing masks with the defendant openly brandishing a handgun,
that there was an agreement to rob the victim.

Finally, the defendant claims that the verdicts are against the weight of the evidence because the victim’s identification was
problematic. The jury, as fact finder, was free to believe or disbelieve some, all, or none of a witnesses’ testimony. They were the
final arbiters of credibility and a claim that the jury should have made credibility determinations other than what they did, is not
a valid basis for a challenge to the weight of the evidence. Commonwealth v. Shaffer, 40 A.3d 1250 (Pa. Super. 2012).

The victim had an opportunity to see the defendant’s face, up close during the robbery. He was shown a photograph when he
awoke from his coma and was asked simply if he knew who it was. He responded, without any prompting, according to the
evidence presented, that it was the man who shot him. That testimony, standing alone, was sufficient to support this verdict. That
the defendant was involved was corroborated through the circumstantial evidence that placed his roommate in the victim’s home
shortly before the robbery, able to see where the victim kept his money. The fact that the defendant was able to go straight to
where the money was kept is circumstantial evidence that someone he knew had been there and seen the victim access money
from the desk.

The defendant’s alibi evidence was not such that is rendered the verdicts suspect. His alibi was not one that made it impossible
for him to have committed these crimes. The recollections of time were, understandably, vague. At best, the alibi evidence placed
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the defendant with others up until approximately 9:45 p.m. on the night that the robbery occurred. The evidence also established
that the distance between the defendant’s and victim’s homes was not so far that he could not have driven to the victim’s home and
committed the robbery after George Hazaga and Eric Jenkins had left. The victim’s testimony as to when the robbery occurred
placed it somewhere around 10:00 p.m. In light of the eyewitness identification by the victim, the corroboration offered by the
circumstantial evidence showing that the defendant’s roommate would have known where the victim kept his money and marijuana,
coupled with the weakness of his alibi, certainly means that this verdict was not against the weight of the evidence.

The defendant’s fourth claim is not a separate claim, but a reiteration of all of the reasons why he contended that the verdict
was against the weight of the evidence set forth separately in the first three claims. As this Court addressed those individual claims,
it need not address them again.

For these reasons, the judgment of sentence should be affirmed.
BY THE COURT:
/s/Manning, P.J.

Date: March 27, 2014

1 The defendant waived his right to a jury and agreed to a non-jury trial as to the two VUFA- Former Convict not to Possess a
Firearm charges.

Commonwealth of Pennsylvania v.
Russell Robert Spence, Jr.

Criminal Appeal—Guilty Plea—PCRA—Ineffective Assistance of Counsel—Waiver—Attorney/Client Conflict

No. CC 1997-15696. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, S.J.—February 28, 2014.

OPINION
The defendant in the above-captioned matter appealed this Court’s denial of his October 26, 2012, petition for relief filed

pursuant to the Post-Conviction Relief Act (hereinafter referred to as a “PCRA” petition).
The criminal information charged the defendant with ten (10) counts of Manufacture, Distribution or Possession of Devices for

Theft of Telecommunication Services, in violation of 18 Pa. C.S. §910, and two counts of Sales of Firearms, in violation of 18 Pa.
C.S. §6111. The Commonwealth filed a Motion to Amend the Information to include another twelve (12) counts of manufacture,
distribution or possession of devices for theft of communication services, which was granted by this Court.

On December 9, 1999, the defendant pled guilty before this Court. On March 22, 2000, this Court sentenced the defendant to
consecutive terms of one (1) to seven (7) years for each count of Sales of Firearms. Additionally, this Court imposed consecutive
terms of two year periods of probation for each count one (1) through ten (10), and counts thirteen (13) to twenty-four (24), for an
aggregate sentence of two (2) to fourteen (14) years of incarceration followed by forty-four (44) years of probation.

The defendant filed a Motion to Withdraw Guilty Plea and a Motion for Modification of Sentence on April 3, 2000, which this
Court denied after a hearing. On July 12, 2000, the defendant filed a motion for Reconsideration of Sentence Nunc Pro Tunc, which
this Court treated as a first PCRA Petition, and appointed new counsel to represent the defendant. This Court reinstated the defen-
dant’s appellate rights on September 25, 2000. The defendant filed a timely appeal to the Pennsylvania Superior Court on October
24, 2000.

On February 20, 2002, the Pennsylvania Superior Court affirmed judgment of sentence, but remanded the case for an eviden-
tiary hearing on the issue of whether sentencing counsel was ineffective in failing to challenge the applicability of 18 Pa. C.S.A.
§6111 (g)(2), and whether counsel’s inaction caused the defendant actual prejudice. This Court held an evidentiary hearing on May
8, 2002, and thereafter the parties filed briefs. On November 12, 2002, this Court filed an Opinion denying relief on the merits
because this Court determined that counsel’s inaction did not prejudice the defendant.

On December 11, 2002, the defendant filed a pro se “Motion for Notice of Appeal and For Extension of Time to File Notice of
Appeal & Concise Statement of Matters”. This appeal was never perfected by the defendant, quashed or terminated by any court.

On September 8, 2010, the defendant filed a counseled PCRA petition. The Commonwealth filed an Answer on September 10,
2010. On June 9, 2011, this Court denied the PCRA petition because it was untimely and this Court lacked jurisdiction to consider
the defendant’s claims. Defendant filed an appeal to the Pennsylvania Superior Court on July 11, 2011. The Pennsylvania Superior
Court quashed the appeal on February 22, 2012, because it found that the pro se appeal filed December 11, 2002, was still pending
before the court. The defendant was instructed to either perfect his appeal, or to withdraw his appeal and take any other legal
actions available for relief.

The defendant withdrew the appeal in April of 2012 and filed the instant counseled PCRA petition on October 26, 2012. Pursuant
to the Superior Court’s determination, judgment of sentence did not become final until after the defendant withdrew his appeal.
Therefore, the instant PCRA petition is timely.

The Commonwealth filed an Answer on April 11, 2013. The defendant filed a Response to the Commonwealth’s Answer on April
17, 2013. This court held a hearing on September 17, 2013, and denied the PCRA petition on September 20, 2013. The defendant
filed a timely Notice of Appeal to the Pennsylvania Superior Court on October 17, 2013. On November 1, 2013, this Court Ordered
the defendant to file a 1925(b) Statement of Errors Complained of on Appeal. The 1925(b) Statement was filed on November 6,
2013, alleging ineffective assistance of counsel.

The instant claims of ineffective assistance of counsel are waived. The ineffectiveness claims should have been raised in the
defendant’s direct appeal of October 24, 2000, since this Court had appointed new counsel for the direct appeal. The appeal
predated Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (Pa. 2002), (requiring the deferral of ineffectiveness claims until PCRA
review). Any claim of ineffectiveness that was not raised in the direct appeal has been waived and must be dismissed.
Commonwealth v. Hutchinson, 611 Pa. 280, 25 A.3d 277 (2011). The defendant’s instant claims of ineffective assistance of counsel
have been waived and were properly dismissed by this Court.
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Furthermore, a successful claim of an involuntary plea pursuant to 42 Pa. C.S.A. §9543(A)(III), requires that the petitioner
prove his guilty plea was unlawfully induced where the circumstances made it likely that the inducement caused the defendant to
plead guilty and the defendant is innocent. Here, the defendant did not claim his innocence.

Additionally, the ineffectiveness claims raised by the defendant are meritless, and counsel is not ineffective for failing to raise
meritless claims. The first issue raised by the defendant claims the following error:

The trial court erred in denying defendant’s PCRA petition since plea counsel Parker was ineffective for failing to inform
defendant that he was pleading to two felony gun charges rather than two misdemeanor gun charges, for failing to inform
him of the possible sentences and for failing to inform him that the sentences could be run consecutively. Moreover, defen-
dant was never informed at the plea hearing that he was pleading to felony gun charges, and there was no recitation of
the facts at the plea hearing. Additionally, Mr. Parker promised defendant that he would receive an aggregate sentence
of 9-23 months for all 24 counts. Hence, defendant’s plea was involuntary and he desired to withdraw same.

This Court held a PCRA hearing on September 17, 2013. Plea counsel testified at the hearing. This Court determined that the
testimony of plea counsel was credible. Factual findings and credibility determinations of the PCRA court that are supported by
the record are binding on the appellate court.

Sumner Parker represented the defendant on December 9, 1999, when the defendant entered his guilty plea (hereinafter also
referred to as “plea counsel”). Mr. Parker had over 21 years of experience as a criminal defense attorney. (PCRA Hearing
Transcript of September 17, 2013 (hereinafter referred to as “HT”) at 39). Mr. Parker did not have specific recollection on advis-
ing defendant about the grading of the firearm charges. (HT at 32). Instead, he testified to the procedures that he engaged in as
a matter of course. Plea counsel testified that he advised every client about the charges and grading as described on the crimi-
nal information. (HT at 33). Plea counsel’s typical, normal course of conduct was to read the criminal complaint or the criminal
information out loud to a client and to advise the client of the charges, the maximum sentences, and whether the charges were
misdemeanors, felonies or summaries. (HT at 33, 39, 44). Mr. Parker informed the defendant of the felony firearm charges as listed
on the criminal complaint and the criminal information. (HT at 44).

Once the defendant has entered his guilty plea, it is presumed that the plea was voluntary and the burden of proving involuntari-
ness is upon him. An attempt to withdraw a guilty plea after sentencing, as the defendant has attempted, should only be granted where
the defendant is able to show that his plea was the result of manifest injustice. Commonwealth v. Rachak, 62 A.3d 389 (Pa.Super.2012).

A defendant is entitled to effective counsel during the plea process. A criminal defendant may withdraw a guilty plea under the
PCRA if ineffective assistance of counsel caused the defendant to enter an unknowing or involuntary guilty plea. The voluntari-
ness of a plea is determined by whether counsel’s advice was within the range of competence demanded of attorneys in criminal
cases. Commonwealth v. Rathfon, 899 A.2d 365 (Pa.Super.2006). To prevail with his ineffectiveness claim, the petitioner was
required “... to prove that the strategy employed by trial counsel was so unreasonable that no competent lawyer would have
chosen that course of conduct.” Commonwealth v. Chimiel, 889 A.2d 501 (Pa.2005).

At the PCRA evidentiary hearing, it was established that plea counsel’s actions were not unreasonable. Mr. Parker stated that
there was no specific sentence agreed upon but the assistant district attorney agreed not to object to concurrent sentences. (HT at
35). Plea counsel wanted this Court to run defendant’s sentence on the instant case concurrent with the sentence imposed on a
pending drug case which was before a different judge. (HT at 36). Plea counsel explained his strategy to this Court during the plea
colloquy and requested that sentencing be delayed until after the defendant was sentenced by the other judge. (Plea Transcript of
December 9, 1999, at 7-8). Plea counsel did not inform the defendant that there was an agreed upon sentence, nor did he promise
the defendant that he would receive a nine month sentence, or receive concurrent sentences. (HT at 41).

The defendant claims that he was not informed that the firearm charges at counts 11 and 12 of the instant matter were felonies.
This Court did not find the testimony of the defendant at the PCRA hearing to be credible. Defendant used the current computer
generated docket sheets to illustrate that the charges were listed as misdemeanors. However, the computerized docket sheets did
not exist in 1999, at the time of defendant’s guilty plea. (HT at 44). This Court finds that plea counsel did inform the defendant that
the firearm charges against him were felony charges.

Plea counsel’s strategy was not unreasonable. The law does not require that a defendant be pleased with the outcome of his
decision to enter a guilty plea. A defendant’s disappointment with his sentence does not establish manifest injustice.
Commonwealth v. Bedell, 954 A.2d 1209 (Pa.Super.2008). Here, The defendant did not establish that his plea was involuntary.

The second issue raised by the defendant claims the following error:

The trial court erred in denying Appellant’s PCRA Petition since plea counsel was ineffective for continuing to represent
defendant at the 12/9/99 plea hearing after the two men had a serious disagreement, resulting in a poisoning of the
attorney/client relationship and an irreconcilable conflict for Mr. Parker, after Mr. Parker attempted to prevent appellant
from testifying as a defense witness at the 11/19/99 homicide trial of William Daniels and Mr. Parker himself testified for
the commonwealth as a rebuttal witness to the testimony of appellant. Sentencing / post-sentencing counsel Hudak was
ineffective for failing to raise this claim.

This Court did not determine that plea counsel had a serious disagreement with the defendant about the William Daniels trial.
Furthermore, plea counsel informed the defendant that he had testified in the Daniels trial before the defendant entered his plea.
(HT at 37). Mr. Parker told the defendant he had the option of having Mr. Parker withdraw from representation. (HT at 37). The
defendant was provided an opportunity for Mr. Parker to withdraw from representation and chose to proceed with Mr. Parker as
plea counsel. Therefore, plea counsel was not ineffective for representing the defendant.

The third issue raised by the defendant claims sentencing counsel was ineffective as follows:

The trial court erred in denying defendant’s PCRA petition since sentencing / post-sentencing counsel was ineffective for
total unpreparedness at the sentencing hearing, for failing to inform defendant that he was being sentenced to gun
felonies (and in fact telling him that he had pled to gun misdemeanors), for failing to inform him of the possible sentences
or that they could be imposed consecutively. Additionally he was ineffective for informing defendant that the two gun
charges were misdemeanors and the maximum that he would receive for each was two years imprisonment. Moreover,
Mr. Hudak was ineffective for failing to raise the ineffectiveness of plea counsel Parker.



june 27 ,  2014 page 211

The voluntariness of the defendant’s plea was not affected by the sentencing hearing, which occurred months after the volun-
tary plea was tendered. At the time of the sentencing hearing, the defendant had already been informed by plea counsel of the
maximum penalties for the felonies to which he pled guilty. Therefore, any ineffectiveness of sentencing counsel did not affect the
voluntariness of the plea.

The fourth and final issue raised by the defendant claims the following error:

The direct appeal counsel Stavroulakis was ineffective for failing to raise the aforementioned ineffectiveness claims
regarding plea counsel Parker and sentencing / post-sentencing counsel Hudak and involuntariness of plea claims (due
to ineffectiveness), in the direct appeal since the appeal was filed pre-grant and ineffectiveness claims were permissible.

This issue was not previously raised before this Court and therefore can not be considered by this Court. Moreover, as stated
herein, plea counsel was not ineffective and any ineffectiveness of sentencing counsel did not affect the voluntariness of the plea.
The defendant’s guilty plea was knowingly and voluntarily entered.

The defendant’s PCRA petition was properly denied for the reasons contained herein.

BY THE COURT:
/s/Bigley, S.J.

Date: February 28, 2014

Commonwealth of Pennsylvania v.
Keith H. Johnson

Criminal Appeal—PCRA—Untimely—RRRI Sentence

No. CC 201002740, 201006312. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—March 28, 2014.

OPINION
The appellant, Keith Johnson, (hereinafter referred to as “Johnson”), has filed the instant appeal as a result of the denial of his

petition for post-conviction relief following a hearing. In reviewing Johnson’s petition for post-conviction relief it is clear that his
petition was untimely filed, however, he was granted a hearing solely for the purpose of placing on the record what was obvious at
the time of the original sentencing and, that is, that was he was not entitled to a RRRI sentence.

On March 2, 2010, Johnson was charged with one count of person not to possess a firearm, one count of carrying a firearm while
unlicensed and one count of possession of a controlled substance. On April 14, 2010, Johnson once again was charged with one
count of person not to possess a firearm and one count of carrying a firearm without a license. Johnson’s cases were consolidated
for trial before the Honorable Robert Reed1 and after Judge Reed denied his motion to suppress, he entered guilty pleas to both
indictments. On September 1, 2010, following the entry of his pleas of guilty to these charges, Johnson was sentenced to periods of
incarceration of not less than five nor more than ten years at each case to run concurrently. Johnson did not file any post-sentence
motions nor did he file a direct appeal from the imposition of his sentence but rather, on March 19, 2012, filed a pro se petition for
post-conviction relief. Robert S. Carey, Esquire, was appointed to represent him in connection with that petition and on July 9, 2012,
Carey filed a motion to withdraw and a Turner/Finley no merit letter and a proposed order of Court dismissing Johnson’s petition.
Carey filed an amended petition for post-conviction relief and that petition was denied except for the issue of whether or not
Johnson was entitled to a RRRI sentence. A hearing was scheduled on that claim only for January 9, 2013. On that date a hearing
was held Johnson’s sentences were vacated and two new sentence of incarceration of five to ten years to run concurrent with each
other were imposed and it was then stated on the record that Johnson was not entitled to a RRRI sentence with respect to either
one of those sentences. Johnson then filed a notice of appeal to the Superior Court and was directed pursuant to Pennsylvania Rule
of Appellate Procedure 1925(b) to file a concise statement of matters complained of on appeal. Johnson had filed a twenty para-
graph concise statement of matters complained of on appeal which, when reviewed, indicate that the only issue that he wishes to
raise was the fact that it was his belief that he was improperly denied RRRI sentences with respect to the sentences that were
imposed upon him.

The Post-Conviction Relief Act, 42 Pa.C.S.A. §9541, et seq., is intended to provide the sole means of obtaining collateral relief
and encompasses all of the common law rights and remedies, including that of a writ of habeas corpus. Commonwealth v. Lantzy,
558 Pa. 214, 736 A.2d 564 (1999). A petition filed under the Post-Conviction Relief Act is the proper way to provide collateral relief
to those individuals who were innocent of the crime for which they have been convicted or serving an unlawful sentence. 42
Pa.C.S.A. §9542. A petitioner must meet the strict jurisdictional requirements to be eligible for relief under the Post-Conviction
Relief Act. Commonwealth v. Abu-Jamal, 574 Pa. 724, 833 A.2d 719 (2003).

In order to be eligible for relief under the Post-Conviction Relief Act, a petitioner must plead and prove that he meets the
eligibility requirements as set forth in that Act. Section 9543 of the Post-Conviction Relief Act sets forth the eligibility require-
ments as follows:

§ 9543. Eligibility for relief

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.
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(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

(b) Exception.—Even if the petitioner has met the requirements of subsection (a), the petition shall be dismissed if it
appears at any time that, because of delay in filing the petition, the Commonwealth has been prejudiced either in its
ability to respond to the petition or in its ability to re-try the petitioner. A petition may be dismissed due to delay in the
filing by the petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the petitioner
shows that the petition is based on grounds of which the petitioner could not have discovered by the exercise of
reasonable diligence before the delay became prejudicial to the Commonwealth.

(c) Extradition.—If the petitioner’s conviction and sentence resulted from a trial conducted in his absence and if the peti-
tioner has fled to a foreign country that refuses to extradite him because a trial in absentia was employed, the petitioner
shall be entitled to the grant of a new trial if the refusing country agrees by virtue of this provision to return him and if
the petitioner upon such return to this jurisdiction so requests. This subsection shall apply, notwithstanding any other law
or judgment to the contrary.

Even if one were to meet the eligibility requirements of that Act, a petitioner’s claim may be time-barred if the petitioner does not
meet the time restrictions imposed upon the filing of a petition for post-conviction relief which are set forth in Section 9545(b)(1).
In reviewing Johnson’s petition it is clear that he did not meet the time limits in that his sentences were imposed on September 1,
2010 and he did not file his petition for post-conviction relief until March 19, 2012, more than six months after the one-year time
limitation had expired. A petitioner who is entitled to post-conviction relief but who has not met the jurisdictional time constraints
of the filing of a petition for post-conviction relief may still be entitled if he pleads and proves that he meets one of the three excep-
tions to those time restrictions. Those three exceptions are set forth in Section 9545(b)(1) as follows:

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

In reviewing his petition, it is clear that Johnson has never made a claim that any one of these exceptions were applicable to this
case and, accordingly, his request for post-conviction relief was time-barred.

Johnson’s only claim for relief is predicated upon his belief that his sentences were illegal since no determination was ever
made as to whether or not he was entitled to a RRRI sentence. The Sentencing Court’s failure to make a determination as to the
defendant’s eligibility for a RRRI minimum sentence makes that sentence illegal and the petitioner always has the right to raise
the question of the legality of his sentence. Commonwealth v. Robinson, 7 A.3d 868 (Pa. Super. 2010). Although the question of legality
of a petitioner’s sentence is always subject to review in a petition for post-conviction relief, the petitioner must meet the time
limitations or plead and prove an exception to those limitations. Commonwealth v. Fahy, 558 Pa. 313, 737 A.2d 214 (Pa. Super 1999).
Although the claim of the illegality of an individual’s sentence is technically not waivable, a Court can be deprived of the opportu-
nity to rule on that claim when a petitioner is time-barred from asserting the illegality of his sentence. Commonwealth v. Seskey,
___ A.3d ___, WL 631244 (Pa. Super. 2014).

In the instant case, this Court dismissed all of the claims asserted by Jackson with the exception of his claim that he was not
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RRRI eligible since it was patently obvious from a review of the record that while the issue had not been addressed on the record,
it was clear from the record that he was not RRRI eligible. In holding a hearing to determine Johnson’s RRRI eligibility, this Court
did nothing more than formalize what was already clear from his original sentence, and that is his four convictions of the violation
of the Uniform Firearms Act disqualified him from the imposition of RRRI minimum sentence.

In the definition section of the Recidivism Risk Reduction Incentive Act2, an eligible offender is defined as follows:

4503. Definitions

The following words and phrases when used in this chapter shall have the meanings given to them in this section unless
the context clearly indicates otherwise:

“Court.” The trial judge exercising sentencing jurisdiction over an eligible offender under this chapter or the president
judge or the president judge’s designee if the original trial judge is no longer serving as a judge of the sentencing court.

“Defendant.” An individual charged with a criminal offense.

“Eligible offender.” A defendant or inmate convicted of a criminal offense who will be committed to the custody of the
department and who meets all of the following eligibility requirements:

(1) Does not demonstrate a history of present or past violent behavior.

(2) Has not been subject to a sentence the calculation of which includes an enhancement for the use of a deadly weapon
as defined under law or the sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing or the
attorney for the Commonwealth has not demonstrated that the defendant has been found guilty of or was convicted
of an offense involving a deadly weapon or offense under 18 Pa.C.S. Ch. 61 (relating to firearms and other dangerous
articles) or the equivalent offense under the laws of the United States or one of its territories or possessions, another
state, the District of Columbia, the Commonwealth of Puerto Rico or a foreign nation.

(3) Has not been found guilty of or previously convicted of or adjudicated delinquent for or an attempt or conspiracy to
commit a personal injury crime as defined under section 103 of the act of November 24, 1998 (P. L. 882, No. 111), [FN1]
known as the Crime Victims Act, except for an offense under 18 Pa.C.S. § 2701 (relating to simple assault) when the
offense is a misdemeanor of the third degree, or an equivalent offense under the laws of the United States or one of its
territories or possessions, another state, the District of Columbia, the Commonwealth of Puerto Rico or a foreign nation.

(4) Has not been found guilty or previously convicted or adjudicated delinquent for violating any of the following provi-
sions or an equivalent offense under the laws of the United States or one of its territories or possessions, another state,
the District of Columbia, the Commonwealth of Puerto Rico or a foreign nation:

18 Pa.C.S. § 4302(a) (relating to incest).

18 Pa.C.S. § 5901 (relating to open lewdness).

18 Pa.C.S. Ch. 76 Subch. C (relating to Internet child pornography).

Received a criminal sentence pursuant to 42 Pa.C.S. § 9712.1 (relating to sentences for certain drug offenses committed
with firearms).

Any offense for which registration is required under 42 Pa.C.S. Ch. 97 Subch. H (relating to registration of sexual offenders).

(5) Is not awaiting trial or sentencing for additional criminal charges, if a conviction or sentence on the additional charges
would cause the defendant to become ineligible under this definition.

(6) Has not been found guilty or previously convicted of violating section 13(a)(14), (30) or (37) of the act of April 14, 1972
(P.L. 233, No. 64), [FN2] known as The Controlled Substance, Drug, Device and Cosmetic Act, where the sentence was
imposed pursuant to 18 Pa.C.S. § 7508(a)(1)(iii), (2)(iii), (3)(iii), (4)(iii), (7)(iii) or (8)(iii) (relating to drug trafficking
sentencing and penalties).

“Program plan.” An individualized plan recommended by the department that contains approved treatment and other
approved programs designed to reduce recidivism risk of a specific inmate.

(Emphasis added).

Any individual convicted of violation of the Uniform Firearms Act is an ineligible offender for a RRRI sentence. Johnson had four
convictions of the violation of the Uniform Firearms Act, two convictions for person not to possess a firearm3, and two convictions
for carrying a firearm without a license.4 At the time that Johnson entered his plea before Judge Reed, it was clear that his pleas
disqualified him from a RRRI sentence and Johnson’s claim that he was prejudiced by the inartful distinction between the use of
a deadly weapon and the possession of a firearm by a convicted felon did not provide him with any basis for relief.5

From a review of the record it is clear that not only was Johnson’s petition for post-conviction relief time-barred, thereby
depriving this Court of jurisdiction to entertain that petition but, also, that any claims that he was entitled to a RRRI sentence was
patently frivolous in light of the pleas of guilty that he entered to the violations of the Uniform Firearms Act which automatically
disqualified him from a RRRI sentence.

BY THE COURT:
/s/Cashman, A.J.

Dated: March 28, 2014

1 Judge Reed was a Senior Judge from Beaver County assigned to Allegheny County who has since retired and accordingly
Johnson’s cases were assigned to the undersigned for the disposition of all future matters.
2 61 Pa.C.S.A. 4503.
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3 18 Pa.C.S.A. §6105.
4 18 Pa.C.S.A. §6106.
5 Johnson’s concise statement of matters complained of on appeal goes to great length in attempting to raise an issue with respect
to those phrases, however, the Pennsylvania Supreme Court has dealt with those claims in its decision in Commonwealth v. Hanson,
82 A.3d 1023 (Pa. Super. 2013).

Commonwealth of Pennsylvania v.
James R. Miller

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Illegality)—Alleyne—
Mandatory Minimum—Robbery—Prior Crime of Violence

No. CC 2012-06742. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 27, 2014.

OPINION
Mr. James R. Miller has appealed to our Superior Court following his 10-20 year sentence for robbery. His present complaints

are about the sufficiency of the evidence, that same evidence’s weight and the illegality of the sentence. These assertions of error
are better understood after a review of the case history and the facts presented to Miller’s jury.

Miller was charged by Information with two offenses on May 2, 2012. Count 1 was robbery, 18 § 3071(a)(1)(i) or (ii), and Count
2 was robbery of a financial institution, 18 § 3701(a)(1)(vi). The robbery count was graded as 1st degree felony and the other was
a 2nd degree felony. On June 25, 26, and 27 of last year, a jury trial was held. The government presented the testimony of the bank
teller and 3 police officers. The defense rested without presenting any evidence. The jury’s verdict was guilty on both counts. Trial
Transcript (“TT”), 287-288.

The very next day, the Commonwealth filed a Notice of Mandatory Sentence based upon a particular prior conviction. On July
1, 2013, Miller was sentenced. His punishment was 10-20 years with restitution owing of $2,461.00. This was imposed on the
robbery count. There was no further penalty imposed at the other count of robbery. 

On July 3, 2013, a timely Post-Sentence Motion (“PSM”) was filed. The motion advanced 3 arguments: sufficiency, weight, and
an illegal sentence issue. The sufficiency challenge was singular in purpose. It claimed the government failed to show that Miller
“inflicted serious bodily injury, attempted to cause serious bodily injury or threatened to cause serious bodily injury.” PSM, ¶ 4,
(July 3, 2013). Miller’s weight challenge focuses on the testimony of the bank teller and a police officer’s observations of the
culprit. PSM, ¶ 5. The final post-sentence argument concerns this Court’s sentence. Miller claimed the application of a sentencing
enhancement under Section 9714 “was not decided by or proven to a jury” and according to Alleyne v. U.S., 570 U.S.__, 113 S. Ct.
2151, 186 L.Ed.3d 314 (June 17, 2013), it cannot be sustained. PSM ¶ 6. On July 16, 2013, the Court ordered Miller to procure the
necessary transcripts and the government to file a written response no later than September 3, 2013. On August 30th, the govern-
ment responded but only to the sufficiency challenge. On November 25, 2013, an order was issued denying the post-sentence
requests for relief.

A Notice of Appeal was filed on December 20, 2013, and followed by a Statement of Errors on January 30, 2014. The claims
raised in his Statement of Errors are identical to those raised in his PSM.

Sufficiency of the Evidence
Miller was convicted of two robbery counts. He makes no argument about the second count of robbery, that being robbery of a

financial institution. His focus is on count 1 – robbery where serious bodily injury was inflicted, threatened with such injury or
placing another in fear of that type of injury. This case is all about the third option - conduct that places another in fear of serious
bodily injury.2

The facts support the jury’s decision to find Miller placed another in fear of serious bodily injury during the course of a theft.
It was mid-afternoon on May 2, 2012 at the First Niagara Bank branch on Murray Avenue in the Squirrel Hill section of the City
of Pittsburgh. Trial Transcript (“TT”), pg. 190. A man suddenly appears at the teller window. It was a bit startling. TT, 197. He is
wearing a black jacket and is carrying a black satchel. His overall appearance is “very intimidating” to the teller. TT, 192. This
person is 3 feet away. TT, 196. A note is placed on the counter in front of the teller. “Robbery. Calm”, is what the teller sees. While
the teller could not see this person’s hands or any weapon, his impression was there may be “a gun.” TT, 193. The teller unlocked
his money drawer and began to take money out. He placed it on the counter. The person took this collection of money and placed
it in his satchel. He did so with only one hand, leaving the other out of sight. TT, 196. It was not enough money. “More, More” is
the command. TT,195. The teller unlocked his 2nd drawer, removed the money inside it and placed this stack on the counter. The
person grabbed this collection of bills, put it inside his satchel and left the bank. TT, 196. All total, Miller walked out with $2,461.
These facts when mashed together allow the conclusion to be drawn that Miller placed another human being in fear that, if he did
not comply with the demands for money, grave danger would befall upon him.

Weight of the Evidence
Miller’s attack on the weight of the evidence is that the testimony of the bank teller and the responding police officer “were so

tenuously related to the elements of the crime” that it shook have shocked this Court’s conscience. Concise Statement, paragraph
9. In addition, Miller asserts there was “no evidence of facts” the he “carried a weapon, displayed a weapon, made a threat, or in
any way intended to harm the bank teller”. Id. While Miller spins the facts to say a threat was not made, a collective view of the
case facts show Miller’s conduct created a very real and immediate feeling in the teller that if the robber’s demands were not meet
harm would come his way. Miller cannot satisfy the standard for a weight claim. See, Commonwealth v. Lyons, 79 A.3d 1053 (Pa.
2013)(“ A weight of the evidence claim concedes that the evidence is sufficient to sustain the verdict, but seeks a new trial on the
ground that the evidence was so one-sided or so weighted in favor of acquittal that a guilty verdict shocks one’s sense of justice.”). 
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Sentence : Does Alleyne Play Here
Miller’s final argument directs our attention to his sentence. The penalty for his conviction of robbery was a term of incarcer-

ation of no less than 10 years and not more than 20. The Court took this action based upon the government’s request to seek the
imposition of a mandatory minimum of 10 years under Section 9714 of Title 42. This provision allows for an enhanced penalty for
those citizens who have “previously been convicted of a crime of violence”. Id. At sentencing, Miller raised no argument about the
mandatory aspect of this sentence. His post-sentence motion did. There he claimed our U.S. Supreme Court’s decision in Alleyne
v. United States, ____ U.S. ____, 133 S.Ct.. 2151, 186 L. Ed. 2d 314 (2013) mandates a new sentence be imposed because the “facts”
which triggered this mandatory minimum were not found using the reasonable doubt standard.

Much to Miller’s chagrin, Alleyne does not apply, at least at the moment. Alleyne flows naturally from the U.S. Supreme Court’s
decision in Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). Apprendi held that facts which, if present,
would increase the maximum prison sentence must be proven beyond a reasonable doubt. What about the “facts” of a prior
conviction? Is that dynamic subject to the Apprendi rule? No, it is not. Two years before, Apprendi, the U.S. Supreme Court decided
Almendarez-Torres v. United States, 523 U.S. 224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998). There the Court ruled prior convictions
need not be proven beyond a reasonable doubt. Apprendi affirmed that position when it said: 

“[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”

530 U.S. at 490(emphasis added).

In the 8 months or so since Alleyne became the law of this country, the battle cry for Almendarez-Torres to be vanquished to the
rather small, reversed case pile has been reignited. Commonwealth v. Hale, 2014 Pa. Super. LEXIS 29 *39, f.n. 13 (Pa. Super.
2014)(J. Bowes)(“However, the viability of this holding has been questioned, See Almendarez-Torres, supra (Scalia, J. dissenting);
Apprendi, supra (Thomas, J. concurring), and five Justices appear to disagree with the Almendarez holding, to the extent a convic-
tion would increase a defendant’s maximum sentence; namely, Justices Scalia, Thomas, Ginsburg, Sotomayor, and Kagan.); see
also, Commonwealth v. Watley, 81 A.3d 108, 117 f.n. 3 (Pa. Super. 2013)(en banc)(“The precise issue has yet to be reconsidered by
the United States Supreme Court following Apprendi. See Alleyne, supra at 2160 n.1.”). While this Court recognizes what may
become a reality – the death of Almendarez-Torres – it is still the law of the land to which this Court is obligated to follow.3 As a
result, Miller’s sentencing claim cannot be sustained.

BY THE COURT:
/s/Williams, III, J.

1 The trial transcript was filed on Feb. 21, 2014 and has a tracking #T14-0363.
2 The evidence showed not the slightest bit of physical injury to the bank teller. Also not in issue is identification of Miller as the
culprit.
3 Commonwealth v. Lane, 81 A.3d 974,976 f.n. 5 (Pa. Super. 2013)(“No Pennsylvania case has applied Alleyne to sentences enhanced
solely by prior convictions. Therefore, we see no issue implicating the legality of Appellant’s sentence on that ground.”). 

Commonwealth of Pennsylvania v.
Arthur Logan

Criminal Appeal—Evidence—Denial of Continuance Request to Obtain Character Witnesses—Overwhelming Evidence of Guilt

No. CC 2012-02509. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—March 28, 2014.

OPINION
Neighbors in a Monroeville apartment complex do not get along. This includes their children. An afternoon bus stop pushing

incident between two of the elementary school children was the impetus for Arthur Logan and others to rain havoc on his adult
neighbor.

Logan’s conduct on January 24, 2012 brought him to this Court facing aggravated assault, burglary and other related charges.
He was found guilty of all 6 charges on April 15, 2013. He was sentenced immediately thereafter. His punishment was a jail
sentence of 11½ to 23 months followed by 3 years of probation. On May 15, 2013, he filed his Notice of Appeal. Eventually, he filed
his Concise Statement on July 26, 2013. He has one argument. He claims this Court abused its discretion when it denied his request
for a continuance so that he could present character witnesses. Concise Statement, pg.1, (July 26, 2013). The facts of this horren-
dous incident provide the necessary backdrop for the denial of Logan’s request.

Soon after the youngster reports the pushing incident, Logan and others start pounding on the front door of Cherie Kelly. She
looks in the peephole. There are 4 people. Logan is one of them. Logan tells Ms. Kelly to come outside so he can beat her up. Trial
Transcript (“TT”), pg. 13.1 Ms. Kelly did not accept his invitation. This angered Logan so much he was foaming at the mouth. Ms.
Kelly called 9-1-1. Then the kicking started. The door was getting weak. It’s about to break. Ms. Kelly’s children help hold the door.
‘Let’s get the couch and put it in front of the door’ is the next idea. Just then, the door is busted. Logan sticks his head through the
opening.2 Logan looked possessed. “His eyes were bloodshot and red.” TT, 15. Ms. Kelly’s daughter grabbed a nearby hammer. Her
possession didn’t last. Long is now inside the apartment. He grabs the hammer from the teenager and punches her in the face. She
flies across the room. Logan goes toward Ms. Kelly. He hits her with the hammer more than once. TT, 17. The beating continues
with fist blows to her face and upper body. TT, 19. Eventually, Ms. Kelly went to the hospital. She stayed 4 days. TT, 20. A concus-
sion, some stitches and a broken orbital bone were some of her immediate injuries. Id. Fifteen months later, she has dizzy spells,
migraine headaches and her peripheral vision is not normal. TT, 23.
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The Court also heard from Ms. Kelly’s daughter, the one who originally grabbed the hammer. She corroborated what her mother
said. The Commonwealth’s last witness was the responding police officer who interviewed Logan. After advising him of certain
legal protections he had, Logan told the officer “he did go to the apartment and assault[ed] her but only punched her once.” TT,
49. Logan also denied hitting Ms. Kelly with the hammer. Id.

The defense case consisted of Logan’s testimony. He told the Court he was there. He was knocking on the door. He was “really”
getting mad; he was furious. TT, 54, 61. He kicked the door so much it opened. Id. He entered, but was met with a swing of a
hammer. TT, 55. He moved, “pushed the hammer out of her hand” and saw Ms. Kelly move to reach it and he “decked her out”.
TT, 56. He hit her once, then left. TT, 57.

Logan was cross examined. The defense rested. The government asked that the issue of character witnesses be discussed with
Logan. TT, 64. The Court complied with the request. During this discussion, Logan asserted a desire to call character witnesses.
When pressed on whom, Logan said “Walter Davis” – a co-defendant. Another suggestion was Logan’s girlfriend, Sheria Allen. Ms.
Allen changed her plea to guilty midway through the trial. TT, 42-43. The last proffered witness was Logan’s mother. TT, 69. The
Court began to inform Logan as to the parameters of this witness’ testimony, but Logan interrupted. TT, 69. Soon thereafter, defense
counsel made his closing argument. TT, 71.

The graphic facts which played out in this courtroom were powerful. It was some of the most impactful this Court has heard
in the past 6 years. The Court believed then, as it does now, that no amount of character testimony would have swayed it from its
position. One must not forget that Logan admitted to virtually every element of the crimes for which he was charged. One of his
quibbles was with the number of times he hit Ms. Kelly, which seems totally inconsistent with a defense based upon him being
peaceful or law abiding. The Court’s denial of Logan’s last ditch effort to delay the inevitable was fair, just and reasonable.

BY THE COURT:
/s/Williams, III, J.

1 The transcript was filed on August 14, 2013 and has a tracking number T13-1703.
2 These facts remind the Court of the famous scene from the 1980 film, “The Shining” when Jack Nicholson busts through the door
saying “Here’s Johnny!”
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Commonwealth of Pennsylvania v.
Gabino Bernal

Criminal Appeal—Evidence—Sentencing (Discretionary Aspects)—Reference to “Illegal Immigrant”—Improper Rebuttal Testimony

No. CC 201302976. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—April 3, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered by this Court on November 19, 2013. A review of the record

reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be
affirmed.
The Defendant was charged with Rape of a Child,1 Unlawful Contact with a Minor,2 Indecent Assault of a Person Under 133 and

Corruption of Minors4 in relation to a series of incidents with his girlfriend’s 8-year-old daughter. Following a jury trial, the
Defendant was found not guilty of Rape of a Child and guilty at the remaining charges. On November 19, 2013, the Defendant
appeared before this Court and was sentenced to a term of imprisonment of nine (9) to eighteen (18) years at the Unlawful Contact
with a Minor charge. No Post-Sentence Motions were filed. This appeal followed.
Briefly, the evidence presented established that in the fall of 2003, the Defendant lived with his girlfriend Ellen Corrales, her

eight (8)year old daughter, Adrianna and her 11 year old son, Josh, who has cerebral palsy and is confined to a wheelchair. It was
customary for the Defendant to pick up Adrianna from school and walk her home when her mother was not able to do so. Sometime
that fall, Adrianna got in trouble at school, and her teacher told the Defendant when he arrived to pick her up. The Defendant
became angry and pulled Adrianna’s hair during the walk home. Upon arriving at their house, the Defendant took Adrianna to the
bedroom he shared with her mother, forcibly undressed her and raped her. Adrianna testified that the rapes occurred numerous
times over the course of the next several months. The Defendant threatened to hurt Josh, with whom Adrianna was very close, if
she told anyone.
On appeal, the Defendant raises three (3) claims of error, which are addressed as follows:

1. References to Defendant’s Immigration Status
Initially, the Defendant argues that this Court erred in permitting the Commonwealth to cross-examine the Defendant and his

character witnesses regarding his status as an illegal alien. This claim is meritless.
“The scope of cross-examination is a matter within the sound discretion of the trial court, whose exercise thereof will not be

reversed on appeal absent a clear abuse of discretion… In determining the scope of cross-examination, the trial court may consider
‘whether the matter is collateral, whether the cross-examination would be likely to confuse or mislead the jury, and whether it
would be a waste of time.” Commonwealth v. Brinton, 418 A.2d 734, 736 (Pa.Super. 1980).
“As a general matter, Pennsylvania Rule of Evidence 404(a) pronounces a broad prohibition on using evidence of an accused’s

bad character to establish ‘action in conformity therewith’ during a criminal proceeding.’” Commonwealth v. Fletcher, 861 A.2d
898, 915 (Pa. 2004). However, if a defendant chooses to present reputation evidence of his good character through character
witnesses, the Commonwealth “may test the witnesses’ knowledge about specific instances of conduct of the accused where those
instances are probative of the traits in question.” Commonwealth v. Hoover, 16 A.3d 1148, 1149-50 (Pa.Super. 2011). 
In Commonwealth v. Kouma, 53 A.3d 760 (Pa.Super. 2012), our Superior Court specifically addressed the question of whether

a criminal defendant’s immigration status may be used during cross-exmaination of character witnesses. The Court stated that a
reference “to a defendant as an illegal alien is the type of evidence upon which a jury may reasonably infer the defendant has
engaged in past illegal conduct, i.e. that the defendant was not law-abiding… In fact, by its very nature, an illegal alien is someone
who is present in the United States in violation of this Country’s immigration laws…Thus, under Pa.R.E. 404 and 405, the
Commonwealth is permitted to use a defendant’s immigration status as an illegal alien to call into question the character witnesses’
qualifications to speak for the community on the issue, i.e. their basis of knowledge of the person or law-abiding trait and the
standard by which they measure reputation.” Commonwealth v. Kouma, 53 A.3d 760, 769-770 (Pa.Super. 2012). If a defendant
“opened the door by presenting character witnesses to testify regarding Appellant’s reputation for being a law-abiding citizen, it
would not be unduly prejudicial to permit the Commonwealth to test the witnesses’ knowledge by asking them about Appellant’s
undisputed illegal immigration status. Simply put, under such circumstances, evidence of Appellant’s status as an illegal alien
would not ‘rouse a jury to overmastering hostility.’” Id. The Kouma Court concluded by holding that “when a defendant’s character
witnesses make the blanket assertion that the defendant has the reputation of being law-abiding, the Commonwealth may cross-
examine the character witnesses as to their knowledge that the defendant is present in this country in violation of the immigration
laws, or any other law, of the United States. Such cross-examination is permissible under Pa.R.E. 403, 404(a)(1) and 405(a).” Id.
At trial, the following occurred during the testimony of character witnesses Douglas Clark and Nathaniel Komosky:

Q. (Mr. DePasquale): Have you had occasion over the last number of years, last several years, to become aware of the 
reputation of Gabino Bernal?

A. (Douglas Clark): Yes, I have.

Q. How was it that you obtained knowledge of his reputation?

A. Through speaking with my wife and other customers of his restaurant and other employees at the restaurant.

Q. And could you tell the jury, have you learned what the reputation is of Gabino Bernal for truthfulness and honesty?

A. Yes.

Q. What is it.

A. He’s always been truthful and honest to my knowledge, and I mean that that [sic]…

…Q. (Mr. Lowry): If I were to tell you that the defendant was in the United States illegally, would that affect your 
opinion of whether or not he has the propensity to tell the truth?

A. No, I don’t believe so.
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(T.T. p. 124-5).

Q. (Mr. DePasquale): Other than your wife, have you talked with anyone else about his reputation?

A. (Nathaniel Kornosky): Yes, Priscilla Clark who also worked for Gabino.

Q. Anyone else?

A. I spoke with his wife, Cindy Bernal.

Q. Anyone else?

A. I spoke with other employees at the restaurant. I have spoken to my parents and I have spoken to my brother and a 
handful of other people who are no relation to me.

Q. After speaking to all of those people, could you tell [the] [sic] jury what Gabino Bernal’s reputation is?

A. It is one of character, it’s one of being trustworthy…

Q. He has a good reputation for truthfulness and honesty?

A. Yes, good reputation…

…Q. (Mr. Lowry): And if I told you that the defendant was in this country illegally, would that change your opinion as to 
his reputation for truthfulness?

A. No.

(T.T. p. 129-30).

Given the Kouma court’s holding, the Commonwealth was well within its rights in cross-examining the Defendant’s character
witnesses regarding whether their knowledge of the Defendant’s status as an illegal alien would change their testimony regarding
his reputation for truthfulness and honesty. 
In addition to the matter of the cross-examination of his character witnesses, the Defendant also objects to the Commonwealth’s

cross-examination of him regarding his immigration status. As per this Court’s pretrial ruling, the Commonwealth was originally
limited to the use of his immigration status during the cross-examination of his character witnesses. However, the Defendant
opened the door to such cross-examination during his testimony:

Q. (Mr. DePasquale): Could you please state your name for the jury?

A. (Mr. Bernal): Gabino Bernal.

Q. Mr. Bernal, how old are you?

A. 33.

Q. Could you tell the jury how old you were when you came to this country?

A. 21.

Q. Mr. Bernal, when you came to this country, how did you come here?

A. Legally.

(T.T. p. 109).

Although the Defendant later retracted his statement on cross-examination and stated that he was in this country illegally, he
had already opened the door to further questioning on his immigration status. “A litigant opens the door to inadmissible evidence
by presenting proof that creates a false impression refuted by the otherwise prohibited evidence.” Commonwealth v. Nypaver, 69
A.3d 708, 716 (Pa.Super. 2013). Since the Defendant initiated a discussion of his immigration status by testifying that he was in this
country legally, the Commonwealth was entitled to cross-examine him on that point.
In addition, as this Court noted, by testifying, the Defendant placed his credibility at issue. See Commonwealth v. Kuder, 62 A.3d

1038, 1049-50 (Pa.Super. 2013). This Court offered a cautionary instruction should the Defendant not present character witnesses,
but he chose to do so.
It is particularly important to consider that the Defendant was acquitted on the charge of Rape. Obviously had the jury been as

prejudiced by the testimony regarding his immigration status as defense counsel now argues, they would not have been able to
acquit on the most serious charge. The fact of the acquittal demonstrates that the jury was able to separate the facts of the case
from the testimony regarding the Defendant’s immigration status.
Under the circumstances, and particularly with regard to the Defendant’s opening the door, the cross-examination was proper.

This claim must fail.

2. Improper Rebuttal Testimony
Next, the Defendant argues that this Court erred in allowing the rebuttal testimony of Dr. Mary Carrasco, an expert on child

sexual abuse. This claim is meritless.
During the defense portion of the case, Mr. DePasquale presented the testimony of the victim’s treating pediatrician, Dr. Jane

Breck. Dr. Breck testified that she examined and treated the victim in December, 2003 for a urinary tract infection. During the
course of her testimony, she explained her physical findings and opined on whether sexual contact would cause physical changes
to the victim:

Q. (Mr. DePasquale): Let me ask you this, Doctor. Did you examine this girl’s vagina on December 1, 2003?

A. (Dr. Breck): Yes, I did.

Q. Did you find any abnormalities with the vagina?
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A. No, I did not.

Q. Did you examine her hymen on December 1, 2003?

A. Yes.

Q. Did you find any abnormality with the hymen?

A. My note says normal hymen…

…Q. Dr. Breck, this is a statistic that Mr. Lowry cited to you and the jury. That 95 percent of females who are raped show
no evidence of it on a young girl; is that conceivable to you?

A. It’s hard for me to believe.

(T.T. p. 101-2, 107).

Given Dr. Breck’s testimony regarding the victim’s normal hymen and vagina and her dismissal of the proven statistic that 95%
of rapes do not manifest physically, the Commonwealth sought to present the testimony of Dr. Mary Carrasco, an expert in child
sexual abuse, on rebuttal. This Court allowed the testimony over defense counsel’s objections:

THE COURT: Dr. Breck wasn’t an expert witness. She stated that she had never, to her recollection, examined a child for
sexual assault. Mr. Lowry, do you have a response?

MR. LOWRY: Yes, Your Honor. I would first state that after my questions as to her qualifications, Mr. DePasquale could
have followed up and asked her more questions in order to qualify her. Instead, he had her qualified as a pediatric expert.
Judge, the evidence speaks for itself in the fact that she put evidence onto the record saying that the vagina and hymen
were normal. That evidence goes to the fact that she stated she was not sexually abused, therefore, I’m allowed to rebut
that evidence with the expert testimony of Dr. Carrasco.

THE COURT: I agree.

(T.T. p. 133-4).

“It is clear that a defendant may present any admissible evidence relevant to any mitigating circumstance… [but] the defendant
is not entitled to present, without challenge or rebuttal by the Commonwealth, false or misleading evidence or to create a false
impression of his character or record… Furthermore, ‘the admission of rebuttal testimony is within the sound discretion of the trial
court’…and the appropriate scope of rebuttal evidence is defined by the evidence that it is intended to rebut… ‘[W]here the evidence
proposed goes to the impeachment of the testimony of his opponent’s witness, it is admissible as a matter of right. Rebuttal is prop-
er where facts discrediting the proponent’s witness have been offered.’” Commonwealth v. Ballard, 80 A.3d 380, 401-2 (Pa. 2013).
Here, the defendant presented testimony of a treating expert witness, the victim’s pediatrician, who opined that the victim’s

vagina and hymen were normal and who, despite never having examined a child for a sexual assault, opined that the known fact
that 95% of rapes do not manifest physically. This testimony was offered by the Defendant to contradict and impeach the testimony
of the victim, who testified that she had been raped numerous times by the Defendant. Under these circumstances, the
Commonwealth was certainly entitled to present its own expert testimony to rebut the Defendant’s treating expert. This claim
is meritless.

3. Excessive Sentence
Finally, the Defendant argues that the sentence imposed was both illegal and an abuse of discretion. This claim is meritless.
Initially, the Defendant takes issue with the grading of the Unlawful Contact charge as a first-degree felony. He argues that

because the Defendant was acquitted of Rape, the grading of the Unlawful Contact charge should have been re-classified as a third-
degree felony. Upon review of the record, this claim is meritless. Unlawful Contact with a Minor is its own crime, and the Rape
charge is not a predicate offense. The Unlawful Contact conviction was appropriately classified as a first-degree felony. This claim
is meritless.
As to the excessiveness claim, it is well-established that “sentencing is a matter vested in the sound discretion of the sentencing

judge, and a sentence will not be disturbed on appeal absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980
(Pa.Super. 2007). “An abuse of discretion is more than a mere error of judgment; thus, a sentencing court will not have abused its
discretion unless the record discloses that the judgment exercised was manifestly unreasonable or the result of partiality, preju-
dice, bias or ill-will. In more expansive terms… an abuse of discretion may not be found merely because an appellate court might
have reached a different conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or
such lack of support as to be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).
At the sentencing hearing, defense counsel initially noted the sentencing guidelines and the sentencing ranges. The Court noted

that it had read and considered the Presentence Investigation Report. “Where pre-sentence reports exist, [the appellate court]
shall continue to presume that the sentencing judge was aware of relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors. A pre-sentence report constitutes the record and speaks for
itself. Commonwealth v. Macias, 968 A.2d 773, 778 (Pa.Super. 2009). This Court then placed its reasons for imposing sentence on
the record:

THE COURT: I understand, Mr. Bernal, there is an immigration hold on you, and that at the end of your sentence you will
be deported to Mexico; however, unfortunately, there are children also in Mexico, and I agree with Mr. Lowry that you
are not only a danger to our society, but to any society into which you would be released.

This is an especially sad case because you violated a position of trust. This was a young lady who looked up to you as
a stepparent, and you not only sexually assaulted her, you also threatened her with her brother, with whom she was
very close.

I have seen no remorse. I have seen no evidence that you are going to rehabilitate yourself or change.

(Sentencing Hearing Transcript, p. 10).
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As the record reflects, this Court appropriately read and considered the pre-sentence investigation report, considered the
factors of the present offense, evaluated the Defendant’s potential for rehabilitation and imposed a sentence which took all of these
factors into consideration. The sentence imposed – nine (9) to eighteen (18) years – was well within the statutory maximum and,
was therefore, legal. Given the facts of this case, the sentence imposed was appropriate, not excessive and well within this Court’s
discretion. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on November 19, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: April 3, 2014

1 18 Pa.C.S.A. §3121(c)
2 18 Pa.C.S.A. §6318.1
3 18 Pa.C.S.A. §3126(a)(7)
4 18 Pa.C.S.A. §6301(a)(1)(I)

Commonwealth of Pennsylvania v.
Jesse Lewis

Criminal Appeal—Homicide (1st Degree)—Sufficiency—Evidence—Waiver—Identification—Intent to Kill—
Speculative Testimony—Discovery Violation—Recorded Statement—Waiver of Jury Trial

No. CC 201113110. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 7, 2014.

OPINION
On February 4, 2013, Appellant, Jesse Lewis, was convicted by a jury of one count each of First Degree Murder, Attempted

Homicide, Aggravated Assault, Possession of a Firearm, Recklessly Endangering Another Person (REAP) and Carrying a Loaded
Weapon. Appellant was sentenced on the Murder count to life with a consecutive period of 26 to 52 years on the remaining counts.
Post Sentence Motions were denied May 29, 2013 and Appellant filed a Notice of Appeal on June 11, 2013. Appellant filed a
Statement of Errors Complained of on Appeal on July 2, 2013. While this Court was writing its Opinion, Appellant retained new
counsel. Thereafter, this Court granted a motion to amend the Concise Statement. Appellant, through his current counsel, filed an
Amended Concise Statement of Matters Complained of on Appeal on December 12, 2013.

MATTERS COMPLAINED OF ON APPEAL
Appellant, in his amended Concise Statement, raises the following seven issues on appeal:

Whether there was sufficient evidence to prove all of the crimes when the commonwealth failed to prove, beyond a
reasonable doubt, that Appellant was the shooter in this case?

Whether there was sufficient evidence to prove first-degree murder when the Commonwealth failed to prove that there
was a specific intent to kill the victim?

Whether the trial court abused its discretion in overruling an objection to the testimony of Officer McCarthy concerning
the speculative reasoning of Richard Edge’s answers to the officer’s questions? (TT 67)

Whether the trial court abused its discretion and/or erred in failing to recognize that the Commonwealth violated discovery
rules by failing to properly give a copy of the videotape to defense counsel, which was played to the jury? (TT 150-152,
476-481)

Whether the non-jury trial was properly conducted when Appellant never knowingly, intelligently and voluntarily waived
his right to a jury trial concerning the charge of persons not to possess a firearm? (TT 501)

Whether the trial court abused its discretion in allowing the playing of a recorded statement of Derrick Cabel after Cabel
had already testified? (TT 409)

Whether Appellant’s constitutional rights were violated when he was unable to establish that he acted in self-defense
because the Commonwealth withheld a videotape depicting the full attack on Appellant prior to the shooting?

Amended Concise Statement of Errors to be Raised on Appeal, p. 2-3.

SUMMARY OF THE CASE
Office Matthew McCarthy testified that he was on duty on March 17, 2011 when he was dispatched to 255 East Ohio Street on

a report of four or five individuals fighting. (Transcript of Jury Trial of February 4-5, 2013, hereinafter TT 57) While he was en
route, he heard two gunshots. (TT 63) Upon arrival, at approximately 2:50 a.m., he observed the victim, Lakisha Robinson, lying
on the street, surrounded by two females who were crying and yelling. (TT 63) Robinson was pronounced dead at the scene shortly
thereafter. (TT 66) Officer McCarthy also encountered the second victim, Richard Edge, at the scene. Id. Edge had a bullet wound
to his left elbow. Id. Edge initially refused medical attention and was unwilling to identify his shooter. (TT 67)
Nicole Orwik, Robinson’s best friend, testified that on March 17, 2011, she and two friends (Lakisha “Kisha” Robinson and

Patrice “Trice” Hammond) went to Peanutz, a local bar, at around 11:30 p.m. Orwik stated that she saw two men that she knew in
the bar: Edge, whom she called “RJ,” and Appellant, Jesse Lewis, whom she referred to as “Little Man.” (TT 93-94) Orwik said
that she had known Appellant for twelve years and that he was friends with her baby’s father. (TT 94-95) Robinson and Orwik even-
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tually left the bar and returned to Robinson’s apartment. (TT 97) A short time later, Robinson left the apartment to check on
Hammond. (TT 99) When Robinson did not return after ten to fifteen minutes, Orwik stepped out of Robinson’s dwelling and saw
Robinson fighting. Id.
Orwik testified that Robinson fought with Sakisha Morant, also nicknamed Kisha. (TT 100) Morant and Appellant have a child

together. Id. Orwik broke up the fight but Morant and Robinson continued to argue. (TT 101) Orwik testified that she then saw
Appellant walk up the stars towards them and heard a shot shortly thereafter. (TT 103) Orwik attempted to leave the area with
Robinson, but Robinson collapsed, at which point Orwik became aware that Robinson had been shot. (TT 105-106)
Footage from two surveillance cameras was introduced as evidence. During Orwik’s testimony, she identified Appellant on the

video recording as wearing a white shirt with stripes. (TT 114) She also pointed out on the video Appellant’s extended hand hold-
ing an object and testified that is where the gunfire came from. (TT 127) Orwik testified that the individual seen on the video
running away and throwing a gun was Appellant. (TT 128)
Richard Edge testified that he didn’t remember seeing Appellant in the bar that night. (TT 160) Edge said he tried to break up

a fight outside of the bar between Hammond and a woman named Lexie. (TT 166) Robinson and Morant entered the melee and
while Edge was trying to restore order, he heard two shots. (TT 168) After Edge heard the first shot, he turned and ran but was hit
in the arm with the second shot as he was running away. Id. Edge testified that he did not see who shot him. (TT 169) Edge said
that the person in the video in the white muscle shirt (the same person identified by Orwik) holding the gun shot him. (TT 173)
Upon further review of the video, Edge testified that the same person who had shot him had jumped on his back earlier during the
fight. (TT 179) At the time, Edge thought that the person on his back was a woman. Id. Edge pushed the person in the muscle shirt
away, as seen on the video. (TT 180) Both Edge and his brother Demetrius Edge identified Appellant from a photo array.1 (TT 191,
241) Hammond also identified Appellant as the individual in the white t-shirt. (TT 267)
Derrick Cabel testified that he did not see any shots fired on March 17, 2011. (TT 340) However, he stated that he gave a recorded

statement to the police contemporaneous to the incident describing what he observed. (TT 348-350) Officer James Smith later
testified he interviewed Cabel and recorded his statement. (TT 416) In the interview, Cabel stated that after he heard the second
shot, he looked over a wall he was hiding behind and saw Appellant with a gun pointed at Edge. (TT 421)
Sergeant Christina Davison responded to the dispatch call of shots fired in the area. (TT 364) As she was arriving at the scene,

a short male in a white t-shirt and dark pants ran directly in front of her vehicle away from the area where the shots were fired.
(TT 367) Sergeant Davison identified Appellant as that individual. (TT 367) She further stated that Appellant and the individual in
the video were consistent in stature and clothing. (TT 373)
Officer Adam Nida testified that Appellant gave him the name of Darryl Strong when he was later arrested on an unrelated

outstanding warrant. (TT 406)
Forensic pathologist Dr. Abdulrezak Shakir testified that the cause of death of Lakisha Robinson was a gunshot wound to the

trunk and the manner of death was classified as homicide. (TT 49)

DISCUSSION
Appellant claims that the evidence was insufficient to support the verdict. The test for reviewing a sufficiency of the evidence

claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to
have been established beyond a reasonable doubt... This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Appellant alleges that the evidence was insufficient to establish that Appellant was the shooter and that he intended to kill. In
the case sub judice, the evidence more than supported a conviction. The identity of the shooter is not a mystery. Video evidence of
the shooting clearly showed the shooter as a short male in a white t-shirt and dark pants. Several witnesses, with and without the
aid of the video, identified Appellant as the shooter. This issue is without merit.
As to Appellant’s intent, it is also clear from the video that Appellant was thrown off of Edge’s back, left the scuffle, is seen in

the video using his hand to mimic firing a shot then entering his paramour’s apartment and returning with a firearm. Appellant
then shot both Edge and Robinson. Based on this evidence, a jury could reasonably conclude that Appellant intended to kill Edge
and Robinson’s death was the tragic collateral damage.
Appellant alleges the trial court abused its discretion and/or erred in failing to recognize that the Commonwealth violated

discovery rules by failing to properly give a copy of the videotape to defense counsel, which was played to the jury. This allegation
inaccurately implies that the Commonwealth withheld video and still photos produced at trial. That is simply not the case. Trial
counsel acknowledged receipt of a copy of the videos in discovery. (TT 150) Similarly, Appellant’s allegation, that his constitutional
rights were violated when he was unable to establish that he acted in self-defense because the Commonwealth withheld a video-
tape depicting the full attack on Appellant prior to the shooting, is without merit. Appellant failed to produce any evidence that the
Commonwealth did not provide the video and his counsel’s statement belies any such allegation. Further, the video itself estab-
lished that Appellant did not act in self-defense but was the aggressor, shooting two unarmed individuals.
Counsel objected to the videos played at trial because the Commonwealth added circles of various colors in certain areas,

including a red circle around Appellant. Appellant argued that these circles were prejudicial and improper in that they were not
part of the original video provided to Appellant. The objection was overruled, as these circles were in the nature of a pointer,
attracting a witness’ attention to a particular area of the video or still frame. The Commonwealth is permitted to modify an image
in order to attract the jury’s attention to a specific area. See, e.g., Commonwealth v. Marinelli, 690 A.2d 203, 216 (Pa. 1997).
Furthermore, these visual aides allowed counsel to create an accurate record of witness testimony without having to interrupt
repeatedly to clarify what a witness was pointing out. In a video of a chaotic scene involving numerous people, such accuracy is
vital to both the jury and to the record.
Next, Appellant asserts that this Court abused its discretion in overruling an objection to the testimony of Officer McCarthy

concerning the speculative reasoning of Richard Edge’s answers to the Officer’s questions. Appellant’s objection related to the
Commonwealth inquiring of Officer McCarthy whether Edge knew the identity of his shooter and was refusing to provide such
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information or was unaware of the identity of the shooter. (TT 67) Officer McCarthy testified that Edge would not provide the
identity of the shooter. Id. On cross-examination, the Officer further elaborated that Edge did not specifically say the words, “I am
not telling you,” however by his failure to answer multiple inquiries on this subject, the Officer understood Edge’s silence as lack
of cooperation. (TT 82-83) Thus, any issue relating to potentially speculative testimony was resolved through cross-examination of
the witness. See Commonwealth v. Minerd, 753 A.2d 225, 231-232 (Pa. 2000).
Penultimately, Appellant asserts the trial court abused its discretion in allowing the playing of a recorded statement of Derrick

Cabel after Cabel had testified. This claim is waived as counsel not only failed to object at trial, but outright stated “I have no objec-
tion with him playing the recorded statement.” (TT 411)2

Lastly, Appellant alleges that the non-jury trial was improperly conducted when Appellant never knowingly, intelligently and
voluntarily waived his right to a jury trial concerning the charge of Persons Not to Possess a Firearm. On his behalf, his counsel
moved to sever the former felon count prior to trial, a motion which this Court granted. (TT 3) In this Court’s experience, defense
counsel frequently move for severance in this instance, to avoid prejudicing the jury in the homicide trial against Appellant on the
basis of his prior criminal record. See Commonwealth v. Jones, 858 A.2d 1198, 1206-7 (Pa.Super. 2004). Absent Appellant’s Motion
to Sever, that charge would have gone to the jury along with the others in this case. Furthermore, having participated in the jury
selection process and trial in the above-captioned case, Appellant was clearly aware of his right to a jury trial and the process of
jury selection.

A waiver colloquy is a procedural device; it is not a constitutional end or a constitutional “right.” Citizens can waive their
fundamental rights in the absence of a colloquy; indeed, waivers can occur by conduct or by implication, as in the case
of a criminal trial conducted in absentia after the defendant fails to appear. See Commonwealth v. Wilson, 551 Pa. 593,
712 A.2d 735, 737 (1998). Moreover, the absence of an on-the-record colloquy concerning the fundamentals of a trial by
jury does not prove, in an absolute sense, that a defendant failed to understand the right he waived by proceeding
non-jury. Consider, for example, a criminally-accused lawyer who waives a jury. Or, consider a career criminal defendant
with previous, first-hand experience with jury trials. Or, imagine a reasonably intelligent client whose lawyer informed
him, off the record, of the three basics of a jury trial. The record colloquy contemplated by Pa.R.Crim.P. 620 serves a
salutary prophylactic purpose, as it makes it plain that a jury waiver is knowing and voluntary, and it creates a record in
the event of a later, collateral attack upon the waiver. For the same twin reasons, an on-the-record colloquy is a useful
procedural tool whenever the waiver of any significant right is at issue, constitutional or otherwise, e.g., waiver of a trial,
waiver of the right to counsel, waiver of the right to call witnesses, waiver of the right to cross-examine witnesses, waiver
of rules-based speedy trial time limits, etc. But the colloquy does not share the same status as the right itself.

Commonwealth v. Mallory, 941 A.2d 686, 697 (Pa. 2008). In this circumstance, Appellant’s counseled, strategic decision to sever
the former felon count from the homicide jury trial to have it tried non-jury concurrent with the homicide jury clearly was made
knowingly and consciously.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Edge’s brother Demetrius Edge concurred that the individual in the white t-shirt shot Richard Edge. Demetrius testified that,
aside from the shotgun he retrieved from his apartment and the gun in the hand of the man in the white t-shirt, no one else at the
scene had weapons. (TT 231-233)
2 This Court notes that the recording was properly admitted as a past recollection recorded. The witness testified that he had made
a recorded statement to the police, that he had told the truth at that time, and that he did not presently remember what exactly he
had said. (TT 410)

Commonwealth of Pennsylvania v.
Estela Perez

Criminal Appeal—PCRA—Commonwealth Appeal—Court sua sponte Finds Guilty Plea Defective

No. CC 2008-09911. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—April 15, 2014.

OPINION
Over ten years ago, Ms. Perez, her husband and some others, faked auto accidents and got money from insurance companies.

This conduct led the Attorney General of Pennsylvania to charge Ms. Perez on August 6, 2008 with 11 crimes. These crimes included
insurance fraud, theft by deception, criminal attempt and conspiracy. The case was on track for a trial in August 2009, but Ms.
Perez failed to show. A warrant was issued. She was caught in April of 2012. In early August of 2012, the Court held a status
conference with counsel and learned the nuances of the case. Later that month, Ms. Perez, with counsel, entered a guilty plea. The
plea was accepted. She was sentenced to 10 years of probation and ordered to pay $46,617.43 in restitution.
Seven months later, Ms. Perez, with the assistance of a new lawyer, sought post-conviction relief. The emphasis was on trial

counsel’s alleged failure to advise Ms. Perez “about the risk of deportation prior to” pleading guilty. PCRA Petition, ¶ 10, (March
20, 2013). The petition then says the faulty performance of trial counsel “so undermined the truth-determining process that no
reliable adjudication of guilt or innocence could have taken place.” Id., ¶ 14. The government answered.1 A hearing was scheduled
for June 12, 2013. The government’s lawyer failed to show and the matter was rescheduled. On July 1, 2013, an Amended PCRA
was filed. Her new claim centered upon trial counsel’s failure to investigate a duress defense. Amended PCRA, ¶ 15-26, (July 1,
2013). The government answered on July 18th. On August 21, 2013, the Court conducted a hearing. Ms. Perez and trial counsel,
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Ron Hayward, both testified. Hearing Transcript (“T”), pg. 10-44; 44-61.2 The record was then closed and the Court ordered some
written submissions. Both parties complied. On November 25, 2013, the Court anticipated hearing from both advocates as a hear-
ing had been scheduled. For the second time, government counsel failed to show. The Court granted PCRA relief that day.
A timely appeal to the Superior Court was filed. A Concise Statement was then filed. It raises three issues. Those issues,

however, need not be addressed because there is a more fundamental defect with Ms. Perez’s change of plea than anyone has
noticed – until now.
Pa.R.Crim.P. 590 suggests a trial court should engage the defendant in a discussion about 6 topics before accepting her guilty

plea. These areas are: (1) the nature of the charges; (2) the factual basis of the plea; (3) the right to trial by jury; (4) the
presumption of innocence; (5) the permissible range of sentences; and (6) the judge’s authority to depart from any recommended
sentence. Despite the rule’s suggestive language, some deem these areas of inquiry to be mandatory. Commonwealth v. Flick, 802
A.2d 620,624 (Pa. Super. 2002)(“[Rule 590] sets forth six mandatory areas of inquiry that must be conducted during a plea
colloquy in order to determine whether a judge should accept a guilty plea…); Commonwealth v. Willis, 369 A.2d 1189, 1190 (Pa.
1977)(“ …the above six questions are mandatory during a guilty plea colloquy and the failure to ‘satisfy these minimal require-
ments will result in reversal.’”).; see also, Commonwealth v. Wholaver, 989 A.2d 883, 905 f.n 17 (Pa. 2010)(affirming the mandatory
language from Willis.).
The oral colloquy conducted with Ms. Perez did not satisfy Rule 590. She was advised of her right to a jury trial. T, 4-5. She was

advised that she was presumed innocent and what that protection entails. Id., 5. A factual basis for the plea was set forth by the
government. Id., 7. She was not, however, advised of the nature of the charges. The permissible range of sentences was not imparted
to her. And, finally, she was not told anything about the Court’s ability to reject the proposed agreement.
The written colloquy does not save the day. The written form gives Ms. Perez information about the Court’s ability to not accept

the proposed agreement. See, paragraphs 58, 59. The Court finds this written information is an adequate substitute for an oral
discussion on the topic. The document does not, however, provide adequate information on the remaining items. Perez was charged
with multiple counts and her plea was tendered to counts 1, 2, 3, 5 and 7. T, 2. Four of these counts were 3rd degree felonies and
each was punishable by 7 years in jail and a $15,000 fine. Count 2 was downgraded as part of the plea to a 1st degree misdemeanor
which carries a maximum sentence of 5 years and a $10,000 fine. All total, Ms. Perez was facing incarceration of 33 years (4 x 7 =
28 + 5) and a fine of $70,000 (4 x 15K + 10K). See, 18 Section 106(b), 1101. The written colloquy does not set forth this informa-
tion. Nor does the written colloquy set forth the elements of each crime she entered his plea to. These omissions are just too much
to overlook.
The Court recognizes it has the ultimate responsibility to act in a manner consistent with our jurisprudence and, had it been a

bit more diligent, these matters would have been corrected at their birth. However, the internalized call for more diligence, should
also be a reminder to counsel for increased vigilance. If they feel the plea advances their client’s interest, then they should work
with the Court to act consistent with the law in regards to a guilty plea. If that means supplementing the Court’s oral colloquy then
that is what counsel should do.
In closing, the Court understands this is a PCRA proceeding and, its review is circumscribed, for the most part, by the issues

the lawyers put before it. Here, the original PCRA petition and its amendment, did not broach the topic this Court has spoken on
– a defective guilty plea. This defect cannot simply be ignored. The Court will not wait for a new round of post conviction litiga-
tion to properly frame the issue. Such a position elevates form to an exalted status not justified by the facts. The order granting
PCRA relief should be sustained, albeit on a different basis than that initially contemplated.

BY THE COURT:
/s/Williams, III, J.

1 Of particular importance is the government’s recognition that it participated in the change of plea proceeding. Answer, ¶ 5, (April
26, 2013).
2 The transcript was filed on September 27, 2013 and has a tracking number of T13-2043.

Commonwealth of Pennsylvania v.
James Leonard

Criminal Appeal—Suppression—Search Warrant Defects—Affidavit of Probable Cause—False Statements in Affidavit

No. CC 201202957. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 21, 2014.

OPINION
The defendant appeals his conviction and sentence claiming that the affidavit of probable cause filed in support of the search

warrant in this case did not contain the requisite probable cause and that the affidavit contains deliberately false allegations or
allegations that were made with reckless disregard for their truth. These claims are meritless and the defendant’s drug conviction
and sentence of imprisonment of not less than 5 years nor more than 10 years should be affirmed.
Article I, Section 8 and the Fourth Amendment each require that search warrants be supported by probable cause.

Commonwealth v. Jones, 988 A.2d 644, 655 (Pa. 2010). “The linch-pin that has been developed to determine whether it is appro-
priate to issue a search warrant is the test of probable cause.” Commonwealth v. Edmunds, 526 Pa. 374, 586 A.2d 887, 899 (Pa.1991)
(quoting Commonwealth v. Miller, 513 Pa. 118, 518 A.2d 1187, 1191 (Pa. 1986)). “Probable cause exists where the facts and
circumstances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient in themselves
to warrant a man of reasonable caution in the belief that a search should be conducted.” Commonwealth v. Thomas, 448 Pa. 42, 292
A.2d 352, 357 (Pa. 1972).
“Before an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information

sufficient to persuade a reasonable person that probable cause exists to conduct a search”. Commonwealth v. Davis, 466 Pa. 102,
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351 A.2d 643 (1976). The standard for determining whether the requisite level of probable cause exists for the issuance of a search
warrant is the “totality of circumstances” test set forth in Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983). See
Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921 (1985). Specifically,

A magistrate is to make a ‘practical, common-sense decision whether, given all the circumstances set forth in the affidavit
before him, including the ‘veracity’ and basis of knowledge’ of person supplying hearsay information, there is a fair
probability that contraband or evidence of a crime will be found in a particular place.

Commonwealth v. Jones, 542 Pa. 418, 668 A.2d 114, 117, (1995) citing Gray, 503 A.2d 925, quoting Gates, 462 U.S. at 238-39.
The information contained in an affidavit must be viewed “in a common sense, non-technical manner and deference must be

accorded to the issuing magistrate”. Jones, 668 A.2d at 117. The magistrate’s finding of probable cause must be limited to the four
corners of the affidavit. Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141, 141 (1981).
This Court believes that the affidavit of probable cause filed with the search warrant in this case contained the requisite prob-

able cause to search the residence identified in the search warrant. The affidavit contained information provided by a confidential
source who, although “untested”, provided specific information about the defendant’s actions of selling pills and heroin from his
residence. The affidavit detailed observations by police officers during surveillance that individuals were observed coming and
going from the residence after staying inside for very short periods of time. Consistent with this information, the affidavit related
the circumstances of a traffic stop of the defendant’s vehicle during which the defendant stated (albeit wrongfully) that pills found
in the vehicle were Percocet and that the defendant did not have a prescription for the pills. The traffic stop occurred approximately
30 minutes after an unknown male had left the defendant’s residence. The affidavit explained that Percocet is a controlled
substance. This Court believes that this information contained in the affidavit of probable cause established that there was a fair
probability that contraband or evidence of a crime (possession of controlled substances) would be found in the defendant’s
residence. Accordingly, the affidavit of probable cause contained the requisite showing to withstand a suppression motion.
Defendant also claims that the affidavit of probable cause falsely claimed that the substance found in the vehicle was Percocet

and that it alleged that Percocet is a Schedule III controlled substance when it is actually a Schedule II controlled substance.
According to the defendant, these intentional falsities render the search warrant defective. The Superior Court rejected a similar
argument in Commonwealth vs. Gomolekoff, 910 A.2d 710, 715 (Pa.Super. 2006). Citing the decision of the Third Circuit Court of
Appeals in United States v. Harvey, 2 F.3d 1318 (3rd Cr. 1993), the Superior Court indicated:

[A]s the Third Circuit Court of Appeals explained in Harvey, supra,

In Franks v. Delaware, 438 U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d 667 …(1978), the Supreme Court held a defendant may
attack the issuance of a warrant if based on untruthful information. Id. at 171 ….In requiring a truthful basis for the
issuance of a warrant, the Court explained

[t]his does not mean “truthful” in the sense that every fact recited in the warrant affidavit is necessarily correct, for prob-
able cause may be founded upon hearsay and upon information received from informants, as well as upon information
within the affiant’s own knowledge that sometimes must be garnered hastily.

Id. at 165 ….To succeed in attacking a warrant, a defendant must come forward with “allegations of deliberate falsehood
or of reckless disregard for the truth, and those allegations must be accompanied by an offer of proof.” Id. at 171. Harvey,
2 F.3d at 1323 (emphasis added).

The defendant has not offered any specific evidence suggesting that the affiant made deliberately false statements, or made
statements with a reckless disregard for the truth. Absent compelling information to the contrary, police officers may reasonably
rely on a person’s statement as to what he has in his own vehicle. The affidavit explains that the defendant claimed the pills were
Percocet and this Court has not been provided with any legitimate basis to discount that fact. Moreover, the pills found in the vehicle
were controlled substances nonetheless and the defendant did not have a prescription to possess them. To the extent that the
affidavit claims that the pills were Schedule III substances when they were actually Schedule II substances, this Court does not
believe that this mistake materially affects the overall quality of the affidavit. Accordingly, this Court rejected the defendant’s
argument that the evidence seized pursuant to the search warrant should have been suppressed on this basis.
The judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 21, 2014

Commonwealth of Pennsylvania v.
Brandon Jamal Moorefield

Criminal Appeal—Possession/PWID—Sufficiency—Sentencing (Discretionary Aspects)—
Evidence of Gang Involvement—Prior Bad Acts

No. CC 2010-4682. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—April 22, 2014.

OPINION
This is a direct appeal following a non-jury trial and sentencing on January 23, 2012. Following the sentencing, the Defendant

failed to file either post-trial motions or a direct appeal. On January 24, 2013, the Defendant filed a pro se Motion for Post-
Conviction Collateral Relief (PCRA). This court appointed counsel for him, and he was granted leave to file an amended PCRA
petition. Instead of filing an amended PCRA petition, the Defendant filed a Petition to Reinstate Appellate Rights Nunc Pro Tunc,
which was granted on April 17, 2013. This timely direct appeal followed.
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The Defendant raises three (3) issues on appeal: (1) whether there was sufficient evidence to find him guilty of Possession with
Intent to Deliver; (2) whether this court erred in hearing evidence on the Defendant’s alleged gang involvement; and (3) whether
this court abused its discretion in sentencing him.

FACTUAL BACKGROUND
On February 17, 2010, Lieutenant Jason Lando of the City of Pittsburgh Police Department, who was a sergeant at that time,

was in charge of six (6) undercover narcotics officers. (T.R. 9). He explained during his testimony some of the methods employed
by the undercover officers to identify and arrest drug dealers. In some cases, the officers, in their undercover capacity, attempt to
obtain phone numbers of possible drug dealers from either informants or drug users who have been arrested. (T.R. 9). Upon obtain-
ing these phone numbers of suspected narcotic dealers, the officers would then call the numbers and attempt to arrange undercover
purchases. If the officers were successful in making a “buy” of narcotics, they would arrest the dealers.(T.R. 9).
Specifically, on February 17, 2010, Lieutenant Lando obtained a phone number of a possible drug dealer from an informant.

(T.R. 9). Using software available to him in his office, he was able to do a “reverse look-up” of the phone number and determine
that the number was registered to “Bran Moorefield.” (T.R. 10). Through his professional experience, Lieutenant Lando knew that
certain cell phones, such as minutes phones or throwaway phones, do not require a purchaser to show identification to purchase
them and that the phones can be registered under any name selected by the purchaser. (T.R. 10). Lieutenant Lando was also aware
that drug dealers registering such phones would often do so using a nickname, middle name or partial name. (T.R. 10). Lieutenant
Lando was familiar with the Defendant, Brandon Moorefield. When the reverse look-up revealed that the phone number was
registered to “Bran Moorefield,” he suspected that the Defendant, Brandon Moorefield, was the owner of the phone number
provided by the informant. (T.R. 10).
Lieutenant Lando called the number provided by the informant, and a male voice answered. (T.R. 10). He asked the person

answering the phone, “Are you good?”, which is lingo for whether the person answering the call was holding drugs and able to sell
them. (T.R. 11). The man who answered told Lieutenant Lando that he was good and asked how much money Lando had. (T.R. 11).
Lieutenant Lando told him that he had $60 and asked what kind of “bags” he had, referring to stamp bags of heroin. (T.R. 11). The
man told Lieutenant Lando that he had King James (a brand of heroin that was being sold at the time), and Lieutenant Lando and
the man answering the phone set up a meeting in Hazelwood. (T.R. 11). In preparation for the meeting, Lieutenant Lando obtained
from their files the photograph and rap sheet of Brandon Moorefield for identification purposes.
Lieutenant Lando explained to the court that, when a meeting was to arranged between an undercover officer and a suspected

narcotics dealer, his team would set up a surveillance team ahead of time to protect the undercover officer and to advise him of
the dealer’s movements as he approached. (T.R. 11). The undercover officer would always try to get the most specific location
possible for the buy in order to have a good location for the surveillance team. (T.R. 11). Although Lieutenant Lando tried to get
the male to identify a specific location for their meeting, the suspected drug dealer would only say that he would meet on Second
Avenue in Hazelwood, which covered a large area. (T.R. 12).
At approximately 7:40 p.m., Lieutenant Lando called the same phone number that he had called previously, the number identi-

fied as belonging to “Bran Moorefield”, from the Rite Aid parking lot on Second Avenue. Lieutenant Lando was told by the person
answering the phone to meet at Johnston Avenue by Roselle, which was about ½ mile from Second Avenue. (T.R. 12, 13). Lieutenant
Lando arrived at the location in his undercover vehicle at approximately 7:48 p.m. (T.R. 13). Lieutenant Lando had the previously
printed photo of the Defendant in his undercover police car as he proceeded to the meeting. (T.R. 12). He had also distributed the
photo to the surveillance and takedown units so that they could compare the picture with the individual who approached the car
for the drug deal. (T.R. 12). When Lieutenant Lando arrived at the meeting location, he again called the phone number previously
identified as belonging to Bran Moorefield to notify the person answering the phone that he was at the specified location. (T.R. 13).
At approximately 7:57 p.m., a black male wearing a brown coat and jeans approached the undercover car, and Lieutenant Lando

immediately recognized the man as Brandon Moorefield. (T.R. 13). He was able to compare the man who approached his car to the
rap sheet photo that he was holding in the car as the man approached. (T.R. 13). Lieutenant Lando received confirmation from the
surveillance team that the team members also saw the Defendant and confirmed that it was Brandon Moorefield. (T.R. 14). 
The Defendant walked past the undercover car, looked up the street and looked both ways, and then came back to the car. (T.R.

14). Lieutenant Lando handed him $60, and the Defendant handed him six (6) stamp bags of heroin that were labeled “King
James”. (T.R. 14). The Defendant then quickly walked away behind some houses, which prevented the takedown team from arrest-
ing the Defendant at that time. (T.R. 14). According to Lieutenant Lando’s testimony, it would have been unsafe to attempt to arrest
the Defendant at that moment, as it could have resulted in a police chase through a dark wooded area. (T.R. 14). An arrest warrant
was issued, and the Defendant was arrested on March 3, 2010. (T.R. 37). 
Detective Glenn Hairston of the City of Pittsburgh Police Department, who was conducting surveillance for the undercover

operation on February 17, 2010, also identified the Defendant as the drug dealer in the undercover buy. (T.R. 44, 46). Detective
Hairston was mobile, in a vehicle, while conducting surveillance. (T.R. 45). During the course of the surveillance, he had, at times,
driven past Lieutenant Lando’s vehicle and past the Defendant as he walked down the street. (T.R. 45-46). He had also parked on
the other side of the street, watching the transaction through binoculars. (T.R. 45, 46). Detective Hairston also had a photograph
of the Defendant with him, and, although he could not clearly see the transaction, he was able to clearly and definitively identify
the Defendant as the person who walked up to Lieutenant Lando’s undercover vehicle. (T.R. 47).
Following the presentation of the Commonwealth’s case, the defense moved for a Judgment of Acquittal, which this court

denied. The Defendant was found guilty of all counts and proceeded to sentencing, where he received a sentence of 11 ½-23 months
incarceration in the Allegheny County Jail, followed by a period of five (5) years probation.

ARGUMENT
Sufficiency of the Evidence:
The Defendant’s first allegation of error is that there was insufficient evidence to convict him of the charges filed against him.

The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
evidence, the appellate court must determine whether the evidence admitted at trial and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008). An appellate court may not re-weigh the
evidence and substitute its judgment for that of the fact-finder. Id. The weight of the evidence is exclusively for the finder of fact,
whose function it is to determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa.
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Super. 2003). Further, an appellate court may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock
one’s sense of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the
evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances.
Com. v. Perez, 931 A.2d 703 (Pa. Super. 2007).
In the case, there was clearly sufficient evidence to find the Defendant guilty of all charges. Undercover narcotics officers

received the phone number of a potential drug dealer named B from an informant. (T.R. 9, 24). A reverse look-up of that number
showed that it was registered to a “Bran Moorefield.” (T.R. 10, 24-25). The officers involved were familiar with the Defendant
because of his involvement in criminal activity, including suspected gang activity, in the Hazelwood area. (T.R. 10, 25-27). A phone
call was placed to the number given, and a deal was made to buy six (6) bags of King James heroin for $60. (T.R. 11). Officers
brought a photograph of Brandon Moorefield to verify that the person who agreed to sell six (6) bags of heroin was indeed the
Defendant. (T.R. 10, 12, 28). The person selling the drugs approached the undercover car, was identified by Detective Lando as
Brandon Moorefield, the Defendant, by his previously printed photo, and sold the undercover officer the agreed-upon six (6) stamp
bags of heroin for $60. (T.R. 13-14, 33-34).
Detective Lando had several opportunities to observe the Defendant in order to make a positive identification. He watched him

approach the vehicle, walk past the vehicle, return to the vehicle and stick his head in the passenger window of the vehicle. (T.R.
15, 33-34). Detective Lando testified that he had a clear view of the drug dealer’s face in order to make an identification. (T.R. 42-
43). Additionally, Detective Lando had parked under a street light to ensure good lighting conditions. (T.R. 15, 32, 36). Detective
Lando identified the Defendant in the courtroom as the person who sold him drugs on February 10, 2010. (T.R. 15).
Detective Glenn Hairston, a member of the surveillance team, also independently identified and confirmed Detective Lando’s

identification of the Defendant. Detective Hairston drove his vehicle past the Defendant to get a closer look at him prior to
making an identification. (T.R. 46). He also drove across the street from the Defendant to get a better view. (T.R. 46). Detective
Hairston then notified the other team members that the person who appeared for the drug sale was the individual that they were
looking for, namely Brandon Moorefield. (T.R. 46). Detective Hairston also positively identified the Defendant as the person who
sold Detective Lando heroin on February 10, 2010. (T.R. 47).
This court found the testimony of both Detectives to be credible. Both were very positive in their identifications, did not waver

and were certain that the drug seller was the Defendant, Brandon Moorefield. This court chose to believe the Detectives based on
their certain and strong identifications. This strong direct evidence was more than sufficient to permit this court to find the
Defendant guilty of all counts.

Evidentiary Issues:
The Defendant’s second allegation of error is that this court admitted prejudicial evidence of Defendant’s alleged gang activity.

A trial court’s rulings on evidentiary questions are controlled by the discretion of the trial court, and an appellate court will reverse
only for a clear abuse of that discretion. Com. v. Viera, 659 A.2d 1024, 1028 (Pa. Super. 1995). An abuse of discretion is not merely
an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment that is manifestly unrea-
sonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence on the record. Id. In reviewing a trial court’s
ruling on the admissibility of evidence, an appellate court’s standard of review is one of deference. Com. v. Hunzer, 868 A.2d 498,
510 (Pa. Super. 2005).
Generally, evidence of prior bad acts or unrelated criminal activity is inadmissible to show that a defendant acted in conformity

with those past acts or to show criminal propensity. Pa. R.E. 404(b)(1). However, evidence of prior bad acts may be admissible
when offered to prove some other relevant fact, such as motive, opportunity, intent, preparation, plan, knowledge, identity and
absence of mistake or accident. Pa. R.E. 404(b)(2). In determining whether evidence of other prior bad acts is admissible, the trial
court is obliged to balance the probative value of such evidence against its prejudicial impact. Com. v. Sherwood, 982 A.2d 483, 497
(Pa. 2009). Evidence of prior bad acts is admissible where the distinct crime or bad act was part of a chain or sequence of events
which formed the history of the case and was part of its natural development. Com. v. Walker, 656 A.2d 90, 98 (Pa. 1995). The ulti-
mate admissibility of the evidence depends on whether the probative value of the evidence outweighs its prejudicial effect.
Sherwood, supra, at 497.
Here, Defendant claims that this court erred by permitting Lieutenant Lando to testify regarding the Defendant’s alleged

gang activity. However, it must be pointed out that the first mention of any alleged gang activity by the Defendant was raised
by the Defendant’s own attorney. During the cross-examination of Lieutenant Lando, the Defendant’s attorney asked Lando
about his police report, in which it was apparently reported that the Defendant was a member of a Hazelwood gang called the
Glen Hazel Projects. (T.R. 26). Prior to this line of questioning, there had been absolutely no mention whatsoever of the
Defendant’s alleged gang activity. Additionally, the police report had not been admitted into evidence, viewed by this court at
all, or used in any way other than for the lieutenant to refresh his own memory of the events of that night. When asked by the
Defendant’s attorney about whether he had first-hand knowledge of the Defendant being in a gang, Lieutenant Lando responded
that he had printed the Defendant’s rap sheet, spoken to other detectives and had seen the Defendant in the unit’s gang book.
(T.R. 27). There was never any objection made to this line of questioning raised by defense counsel or to Lieutenant Lando’s
answers.
The Defendant’s alleged gang involvement was not mentioned again until the Commonwealth asked this court to find it to be an

aggravating factor to be considered in sentencing the Defendant. (T.R. 61). At the point when this request was made, the Defendant
had already been found guilty of all charges filed against him. (T.R. 60). This court permitted the testimony, while reserving
ruling on the Defendant’s objection to it. The Commonwealth presented the testimony of Officer Aaron Fetty of the Pittsburgh
Police, who was familiar with the Hazelwood Mob and testified that the Defendant had an association with that gang. (T.R. 63-64).
Officer Fetty said that the Defendant had been involved with gang members whom he had arrested, that the Defendant was a
specific target of investigations concerning the gang and that the Defendant’s home on Riverfront Drive was a known den where
gang members reside. (T.R. 64-66).
This court considered the testimony presented by Officer Fetty, but ultimately did not use any of the unsubstantiated views of

the Officer to affect the Defendant’s sentence in the case. This court considered the facts of the case, the Defendant’s particular
circumstances, the sentencing guidelines and all other relevant sentencing factors when imposing the Defendant’s sentence, which
was well-within the standard range of the sentencing guidelines. The allegations of gang activity did not factor into this court’s
sentencing decision and certainly did not cause this court to sentence in the aggravated range.
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Sentencing:
The Defendant’s final allegation of error involved this court’s sentencing of the Defendant to 11 ½ to 23 months incarceration,

followed by a period of five years probation. The Defendant alleges that this court abused its discretion in imposing this standard
guidelines range sentence.
Sentencing is a matter vested within the sound discretion of the sentencing judge and will not be disturbed on appeal absent a

manifest abuse of discretion. Com. v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). To constitute an abuse of discretion, the
sentence imposed must either exceed the statutory limits or be manifestly excessive. Com. v. Gaddis, 639 A.2d 462, 469 (Pa. Super.
2003). An abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court
ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly
unreasonable decision. Mouzon, supra, at 1128. In determining whether a sentence is manifestly excessive, the appellate court
must give great weight to the sentencing court’s discretion, as the court is in the best position to measure factors such as the nature
of the crime, the defendant’s character, and the defendant’s display of remorse, defiance or indifference. Com. v. Ellis, 700 A.2d
948, 958 (Pa. Super. 1997).
Here, the court sentenced the Defendant well-within the sentencing guidelines. The guidelines indicated restorative sanctions

in the mitigated range, a period of incarceration beginning within the range of 6-14 months in the standard range and a period
of incarceration beginning at 20 months in the aggravated range. This court considered the sentencing factors set forth in 42
Pa. C.S.A. §9721, including the seriousness of the conviction for delivery of heroin, the rehabilitative needs of the Defendant,
and the interests of the public in incarcerating a convicted drug dealer. This court also considered the age of the Defendant, his
prior convictions and his character. This court believed that the Defendant would be best served by a period of incarceration in
order to understand the seriousness of his crime and prepare himself for changes to his life and lifestyle upon release from
incarceration.
This court was not obligated to impose the sentences suggested by either attorney, and it did not do so. Rather, the sentencing

guidelines and sentencing factors were considered and reviewed, and a sentence that was in the mid-range of the standard guide-
lines was imposed. There certainly was no partiality, prejudice, bias, ill-will or unreasonableness in imposing this sentence. Rather,
the sentence was imposed in the hopes of making an impression on a young man who has not yet foreclosed the possibility of being
a productive member of society in the future.
This court did not abuse its discretion in sentencing the Defendant, following a non-jury trial where the properly-admitted

evidence was more than sufficient to convict the Defendant of serious felony and misdemeanor charges.

CONCLUSION
This court’s decision and sentence should be upheld. The credible testimony of two (2) experienced, undercover narcotics

detectives who positively identified the Defendant provided sufficient evidence to convict the Defendant of all charges beyond a
reasonable doubt. This court did not improperly admit testimony of gang-related activity during the guilt phase of the trial. The
Defendant’s own attorney first raised the issue of alleged gang activity during his cross-examination of a Commonwealth witness,
and the defense attorney failed to object to Detective Lando’s discussion of such activity. The sentencing of the Defendant was
well-within the standard range of the sentencing guidelines, was not affected by any mention of alleged gang activity, and was not
motivated by ill-will, bias, prejudice, partiality or unreasonableness.

BY THE COURT:
/s/Lazzara, J.

Date: April 22, 2014

Commonwealth of Pennsylvania v.
Laphon Gray

Criminal Appeal—Suppression—Sufficiency—Possession/PWID

No. CC 200. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—April 23, 2014.

OPINION
On the night of March 28, 2012, police were patrolling a high crime area of the North Side of the City of Pittsburgh. As they

were driving they saw three males, including the Defendant, Laphon Gray, standing at an intersection. They witnessed the
Defendant grab his waistband with two hands and crouch down in an attempt to conceal himself behind one of the other males.
The Defendant’s actions led the officers to believe that he had a firearm in his waistband. When the police identified themselves
to the Defendant, he lifted up the object in his waistband, looked around, and fled. A pursuit ensued and the police saw the
Defendant, with his right hand, pull out a firearm from his waistband and throw it along with two white rectangular objects,
believed to be narcotics. The Defendant was apprehended and the firearm was recovered. Three feet away from the gun, the police
found two rectangular bundles containing 100 white stamp packets. The stamp packets contained a total of 2.61 grams of heroin.
The firearm was tested and found to be in good operating condition. The defendant was 19 years of age at the time of this

incident and was ineligible to carry a firearm. An expert testified at trial that, with the facts as described above, the Defendant
possessed the heroin with the intent to deliver it.
The Defendant was charged with one count each of the following offenses: Firearms Not to Be Carried Without a License1,

Possession with Intent to Deliver a Controlled Substance (Heroin)2, and Possession of Controlled Substance (Heroin)3. On May 31,
2013, a jury found the Defendant guilty as charged. On August 21, 2013, the Defendant was sentenced to a total period of 5 to 10
years incarceration followed by five years of probation, effective upon his release from jail.
A Notice of Appeal was filed September 19, 2013. In a Statement of Errors Complained of on Appeal the defense asserts that

this Court erred in denying the defense’s motion to suppress, and that the evidence adduced at trial was insufficient to prove
beyond reasonable doubt that the Defendant possessed a controlled substance with the intent to distribute it.



page 228 volume 162  no.  14

The standard of review of the denial of a suppression motion is as follows:

[W]e are limited to determining whether the factual findings are supported by the record and whether the legal conclu-
sions drawn from those facts are correct. We may consider the evidence of the witnesses offered by the prosecution, as
verdict winner, and only so much of the defense evidence that remains uncontradicted when read in the context of the
record as a whole. We are bound by facts supported by the record and may reverse only if the legal conclusions reached
by the court below were erroneous.

Commonwealth v. McAliley, 919 A.2d 272, 275-276 (Pa. Super. 2007)(citation omitted).
In this case, there was ample reasonable suspicion to conduct a stop because it was at night in a high-crime area, and the

officers observed the Defendant’s unusual behavior as he attempted to conceal himself behind his companions. The officers also
observed the Defendant in possession of what they believed was a handgun in his waistband. At that point, it was appropriate for
the officers stop the Defendant and investigate. See, e.g., Commonwealth v. Robinson, 600 A.2d 957, 959 (Pa. Super.
1991)(“[P]ossession of a concealed firearm by an individual in public is sufficient to create a reasonable suspicion that the indi-
vidual may be dangerous, such that an officer can approach the individual and briefly detain him in order to investigate whether
the person is properly licensed.”). Once the police lawfully ordered the Defendant to stop, he ran and discarded his gun and drugs.
As such, the contraband discarded by the Defendant was voluntarily abandoned. See, Commonwealth v. Matos, 672 A.2d 769
(Pa.1996). Therefore, there was no error in denying suppression in this matter.

As to the Defendant’s claim of insufficient evidence:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt.... When reviewing a sufficiency claim the court is required to view the evidence in the light
most favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence.

Commonwealth v. Dale, 836 A.2d 150, 153 (Pa. Super. 2003) quoting Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000)
(citations omitted). As reviewed above, there was sufficient evidence in this case to support the Defendant’s conviction.
For all of the above reasons, the Defendant’s Judgment of Sentence must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: April 23, 2014
1 18 Pa.C.S. §6106
2 35 P.S. §780-113(a)(30)
3 35 P.S. §780-113(a)(16)
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Commonwealth of Pennsylvania v.
Dana Matthew Hall

Criminal Appeal—Sufficiency—Attempted Homicide—Aggravated Assault—Intent to Kill—Cruel and Unusual Punishment

No. CC 201207934. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 11, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Dana Hall, was charged by criminal information (201207934) with two counts of criminal attempt homicide,1 one
count of aggravated assault serious injury police,2 one count of assault of a law enforcement officer,3 two counts of aggravated
assault,4 one count of criminal trespass,5 one count of criminal conspiracy,6 one count of theft by unlawful taking,7 one count of crim-
inal attempt theft by unlawful taking, one count of receiving stolen property,8 and two counts of recklessly endangering another
person.9

On January 31, 2013, Appellant proceeded to a jury trial, at the conclusion of which he was found guilty of all counts. 
On May 2, 2013, Appellant was sentenced by the Trial Court to the following:
Count four: assault of law enforcement officer – twenty to forty years incarceration;
Count two: criminal attempt homicide – five to ten years incarceration to be served consecutive to the period of incarceration

imposed at count four;
Count one, three, and five to thirteen – guilty without further penalty.
Thus, the aggregate sentence was twenty-five to fifty years incarceration.
Appellant filed a post sentence motion on May 13, 2013, asking for an additional twenty days to file an amended post sentence

motion. Having failed to submit any amended post sentence motion within the requested time, the Trial Court denied the post
sentence motion on June 13, 2013. This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raised the following issues within his notice of appeal, and they are set forth exactly as Appellant framed them: 

Whether the Court of Common Pleas erred as a matter of law when it found that there was sufficient evidence to satisfy
the intent to kill element necessary to support the conviction for Attempted Homicide.

Whether the Court of Common Pleas erred as a matter of law when it found that there was sufficient evidence to satisfy
the specific intent element necessary to support the conviction for aggravated Assault of Law Enforcement Officer.

Whether the sentence imposed on the Defendant was so grossly disproportionate as to violate the Eighth Amendment to
the United States Constitution’s prohibition of cruel and unusual punishment.

FINDINGS OF FACT
On the evening of June 6, 2012, Appellant, Dana Hall, prepared to steal car parts by inspecting and purchasing tools at a local

WalMart with his girlfriend, Deasia Burgess, and his brother, Andre Whitley. Once Appellant secured all of the materials he needed,
Appellant and Whitley drove to the Value Auto Service located in the 2300 block of Bowman Avenue, McKeesport, Allegheny
County, in Appellant’s Cadillac. Burgess followed in her vehicle. (T.T. 195-196, 214-215).10

Appellant, Whitley, and Burgess parked their vehicles outside the Value Auto Service parking lot at approximately 3:00 A.M. on
June 7. Appellant and Whitley entered the fenced-in lot and began to remove lug nuts, rims, hubcaps, and wheels from a Mercury
sedan. At some point Burgess left her vehicle and entered Appellant’s Cadillac. (T.T. 54, 56-57, 60, 142, 196, 215). Shortly after 3:00
A.M., Patrick Massung, whose home on Bowman Avenue overlooked the Value Auto Service lot, noticed Appellant and Whitley near
the Mercury and called the police to report suspicious activity in the lot. (T.T. 102-103, 146-148, 166). 

McKeesport Police Officers Jeremy Zuber and Stephen Kondrosky, in separate vehicles, responded shortly thereafter and first
arrived on Highland Avenue, which runs parallel to and is elevated above Bowman Avenue. (T.T. 75, 85, 103, 166). The officers
proceeded slowly on Highland Avenue with their search lights pointed down the side streets. (T.T. 75, 85, 167). Appellant and
Whitley noticed the police vehicles and ran to Appellant’s vehicle. Appellant directed Burgess to drive on Bowman Avenue toward
the Duquesne Bridge and then loop back around to Highland Avenue. (T.T. 152, 154, 171, 196, 207-208, 215, 347). At the same time,
Officers Zuber and Kondrosky proceeded to Bowman Avenue and quickly arrived at the Value Auto Service lot. (T.T. 103, 167-168).
Upon arrival, Massung came from his home and notified the officers of the direction of the fleeing Cadillac. Officer Kondrosky
pursued the vehicle in his patrol car while Officer Zuber remained on scene with Massung. (T.T. 106, 108, 112-113, 169-171, 179). 

Once on Highland Avenue, Appellant directed Burgess to park “above” Value Auto Service and took the keys from her.
Appellant retrieved an FEG rifle from the trunk and proceeded to a carport that overlooked the Value Auto Service lot. From that
position Appellant shot at Officer Zuber and Massung seven times as they stood in the parking lot. The shots struck the asphalt
around the two men, spraying debris onto Officer Zuber and Massung. They took cover behind the marked patrol vehicle and
Burgess’s Lincoln. At least one of the bullets ricocheted into the service building itself. (T.T. 72-73, 93, 115-116, 157, 197, 215-216,
252, 296, 309, 355, 358).

Once the shooting stopped, Officer Zuber placed a radio call of shots fired. Officer Kondrosky returned to the scene, met Officer
Zuber, and they proceeded in their respective vehicles to the 2300 block of Highland Avenue, which they perceived to be the
origin of the fired shots. (T.T. 117-118, 171-172). At the same time, Appellant hurried back to his vehicle, returned the rifle to the
trunk, but accidentally closed the trunk with the keys inside. Unable to drive away, Appellant, Burgess, and Whitley attempted to
hide within the vehicle. (T.T. 137, 197-198, 205, 216).

Officers on scene quickly recovered five spent cartridge casings on a hillside between Highland and Bowman Avenues near a
carport, and a K-9 unit was dispatched at that recovery site. From that hillside, the K-9 unit followed a scent trail to the nearby
carport on Highland Avenue, where he picked up a strong human scent, indicating that someone had remained in that location for
an extended period of time. The K-9 unit then traced that scent to Appellant’s vehicle parked on Highland Avenue, where
Appellant, Burgess, and Whitley were found and detained. The vehicle matched Massung’s description of the vehicle that had
earlier fled from Bowman Avenue. (T.T. 65, 119-120, 172-174, 187, 189-191, 216).

A search of the interior of Appellant’s vehicle revealed various parts from the Mercury and the tools Appellant used to remove
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them; other parts, as well as the FEG rifle, were located in the trunk. The FEG rifle had a live cartridge in the chamber, a maga-
zine attached with nine cartridges, and was found with the stock in an extended position. (T.T. 69-70, 89-91, 141, 176-177, 230-232,
235). A total of seven spent cartridge casings were recovered on the hillside between Highland and Bowman Avenues, and a
copper jacket from a projectile was recovered from the exterior wall of the Value Auto Service building. The recovered rifle was
test fired and it was determined that the spent casings and bullet jacket were discharged from the recovered rifle. (T.T. 72-73,
284-288, 304-305). Appellant was charged as noted hereinabove.

DISCUSSION
I & II.

Appellant’s first two unnumbered claims allege that there was insufficient evidence to prove the intent element for attempted
homicide and aggravated assault of a law enforcement officer. These claims are without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our
judgment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need
not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder
unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the
combined circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond a
reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must
be evaluated and all evidence actually received must be considered. Finally, the trier of fact while passing upon the
credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). 

A. Criminal Attempt Homicide11

To be found guilty of attempted murder, the Commonwealth must establish that the defendant possessed the specific intent to
kill the victim. Commonwealth v. Geathers, 847 A.2d 730, 734 (Pa. Super. 2004). Here, the evidence established that: (1) Appellant
observed the police en route to the site where he was actively “stripping” a vehicle; (2) Appellant knew the police would arrive
shortly; (3) Appellant, rather than safely flee the area, directed Burgess to drive him to a point on Highland Avenue which over-
looked the site of the Bowman Avenue theft; (4) Appellant retrieved an FEG rifle from the trunk of his car; (5) he positioned
himself on a carport overlooking the Value Auto Service lot; (6) he could see Officer Zuber and Massung in the lot from that
vantage point; (7) Appellant extended the stock on the rifle; (8) Appellant fired seven rounds at Officer Zuber and Massung;
(9) Appellant narrowly missed his targets, as the shots struck the asphalt surrounding Officer Zuber and Massung; and (10) Officer
Zuber and Massung were within four feet of the bullet strike marks. (T.T. 65, 70-73, 75, 85, 91, 93, 115-117, 119-120, 137, 152, 154,
157, 171-174, 177, 187, 189-191, 196-198, 207-208, 215-216, 232, 241, 245-246, 252, 287-288, 296, 305, 309, 347, 350, 355, 358).

Clearly, Appellant made a conscious decision to return to the general area of the original crime, secure a deadly weapon, favor-
ably position himself, and discharge the weapon at Massung and Officer Zuber. This evidence was sufficient to sustain Appellant’s
attempted homicide convictions. Commonwealth v. Jackson, 955 A.2d 441, 445 (Pa. Super. 2008) (sufficient evidence to support
attempted homicide conviction where defendant raised gun toward detective as he was being chased by the detective, regardless
of whether defendant aimed and/or fired the gun at the detective); Commonwealth v. Cross, 331 A.2d 813, 814 (Pa. Super. 1974)
(evidence sufficient to establish attempted homicide where defendant discharged firearm at individual with specific intent to kill,
even though no injury was sustained). 

Appellant’s claim is without merit.

B. Assault of a Law Enforcement Officer
For a defendant to be found guilty of aggravated assault under 18 Pa. C.S. § 2702.1, the Commonwealth must prove that the

defendant attempted to cause bodily injury to a law enforcement officer while the officer was in the performance of official duty,
and with knowledge that the victim was a law enforcement officer, by discharging a firearm. 18 Pa. C.S. 2702.1; Commonwealth v.
Martuscelli, 54 A.3d 940, 948 (Pa. Super. 2012). Here, Appellant alleges that the Commonwealth failed to present sufficient
evidence to establish the specific intent element. The Trial Court has detailed hereinabove that part of the evidence that
supported a conviction for attempted homicide with respect to the intent to kill element. See supra pp. 8-9. That recitation and the
record otherwise clearly supports the fact that Appellant knew that he was shooting at a police officer in the performance of his
duties. (T.T. 153, 155, 159, 196-197, 209, 215-216, 235, 319, 347, 350, 355, 358). Commonwealth v. Thompson, 739 A.2d 1023, 1028-
1029 (Pa. 1999) (evidence sufficient to establish aggravated assault where defendant fired shots at targeted victim even though
they did not hit the victim). Appellant’s claim is without merit.

III.
Appellant in his final claim alleges that the sentence imposed by the Trial Court is grossly disproportionate and violates the

prohibition against cruel and unusual punishment. This claim is without merit.
The standard of review for this type of claim has been stated thusly:

An appellant who challenges the constitutionality of his sentence of imprisonment on a claim that it violates his right to be
free from cruel and unusual punishment raises a legality of the sentencing claim. A punishment is cruel and unusual only
if it is so greatly disproportionate to an offense as to offend evolving standards of decency or a balanced sense of justice.

Commonwealth v. Knox, 50 A.3d 732, 741 (Pa. Super. 2012) (quotations and citations omitted). The test to be applied in determin-
ing whether a sentence violates the prohibition against cruel and unusual punishment requires the court to examine:

(i) the gravity of the offense and the harshness of the penalty; (ii) the sentences imposed on other criminals in the same
jurisdiction; and (iii) the sentences imposed for commission of the same crime in other jurisdictions. […] [A] reviewing
court is not obligated to reach the second and third prongs of the test unless a threshold comparison of the crime
committed and the sentence imposed leads to an inference of gross disproportionality.
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Commonwealth v. Baker, 78 A.3d 1044, 1047 (Pa. 2013) (citations and quotations omitted).

Here, Appellant was sentenced to the mandatory minimum of twenty to forty years incarceration at the count of assault of a law
enforcement officer (Officer Zuber).12 He was sentenced to a consecutive sentence of five to ten years, which was in the mitigated
range, for attempted homicide (Massung). These sentences are not so grossly disproportionate as to merit examination of the
second and third prongs as set forth in Baker, and is not violative of the constitutional provision at issue. See Baker, 78 A.3d at
1047. See also Commonwealth v. Johnson, 874 A.2d 66, 69-71 (Pa. Super. 2005) (upheld aggregate sentence of twenty-six to fifty
two years incarceration for conviction of attempted homicide and aggravated assault); Commonwealth v. Hobson, 604 A.2d 717,
721-722 (Pa. Super. 1992) (sentencing court has discretion to impose consecutive sentences, and no abuse of discretion was found
for aggregate sentence of twenty-three to fifty seven years on multiple convictions, including attempted homicide and aggravated
assault).

Appellant’s claim is without merit. 
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 11, 2014

1 18 Pa. C.S. § 901(a).
2 18 Pa. C.S. § 2702(a)(2) and (c).
3 18 Pa. C.S. § 2702.1(a).
4 18 Pa. C.S. § 2702(a)(1).
5 18 Pa. C.S. § 3503(a)(1)(i).
6 18 Pa. C.S. § 903(a)(1).
7 18 Pa. C.S. § 3921(a).
8 18 Pa. C.S. § 3925.
9 18 Pa. C.S. § 2705.
10 The designation “T.T.” followed by numerals refers to Jury Trial Transcript, January 31-February 1, 2013.
11 The Trial Court notes that Appellant does not specify which charge of criminal attempt homicide he is challenging. Therefore,
the Trial Court will address both charges of criminal attempt homicide together.
12 According to 42 Pa. C.S. § 9719.1(a), anyone convicted of 18 Pa. C.S. § 2702.1(a) shall be sentenced to a mandatory term of impris-
onment of not less than twenty years:

There shall be no authority in any court to impose on an offender to which this section is applicable any lesser sentence
than provided for in subsection (a) or to place such offender on probation or to suspend sentence. Nothing in this section
shall prevent the sentencing court from imposing a sentence greater than that provided in this section. Sentencing guide-
lines promulgated by the Pennsylvania Commission on Sentencing shall not supersede the mandatory sentences provided
in this section.

Insofar as Appellant may be attempting to assert that 42 Pa. C.S. § 9719.1 is unconstitutional, this claim fails. As a duly enacted
statute, it is deemed valid. Appellant bears a heavy burden as the statute will only be found unconstitutional where it clearly,
palpably, and plainly violates the Constitution. Baker, 78 A.3d at 1050. Appellant has failed to meet this burden.

Commonwealth of Pennsylvania v.
Azsion Upshur

Criminal Appeal—Sufficiency—Evidence—Waiver—Improper Admission of Recorded Confession

No. CC 201212739. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 28, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Azsion Upshur, was charged by criminal information (201212739) with one count of criminal homicide,1 one count of
robbery,2 one count of carrying a firearm without a license,3 and one count of criminal conspiracy.4

Appellant proceeded to a jury trial on May 13-20, 2013, at the conclusion of which Appellant was found not guilty of criminal
homicide; he was found guilty of robbery and criminal conspiracy.

On August 5, 2013, Appellant was sentenced by the Trial Court to the following:
Count two: robbery – five years six months to eleven years incarceration;
Count four: conspiracy – four years six months to nine years incarceration to be served consecutive to the period of incarcera-

tion imposed at count two.
Thus, the aggregate sentence was ten to twenty years incarceration.
On September 4, 2013, Appellant filed a notice of appeal, and this Trial Court opinion follows.
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STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them.

a. Defendant believes, and therefore avers, that the evidence presented at trial was insufficient as a matter of law to
convict him of the crimes charged. Thus, Defendant moved this Honorable Court to vacate the judgment of sentence and
discharge Defendant.

b. At trial, the Commonwealth moved to admit Exhibit 103 which was a recording of Co-Defendant Pendleton’s
confession to police. Within said recording, Co-Defendant Pendleton implicated Defendant as a co-conspirator to the
above-mentioned offenses. Defendant believes and therefore avers that admission of Commonwealth’s exhibit number
103 was in error and unfairly prejudiced Defendant. Thus, Defendant moves this Honorable Court to vacate judgment of
sentence and order a new trial at the above-entitled matter.

FINDINGS OF FACT
At approximately 1:00 P.M. on November 14, 2011, Joseph Boone arrived in the 2100 block of Bentley Drive, a housing project

in the Hill District of the city of Pittsburgh, Allegheny County, and began conversing with friends. (T.T. 77, 85, 195-196).5 Several
days prior, Azsion Upshur (Appellant), Anthony Jefferson, and Raymond Pendleton planned to rob Boone. They targeted Boone
because they knew him to sell marijuana, and believed he would have cash on him. (T.T. 127, 192, 257, 259, 262, 302, 463).
According to their plan, Pendleton was to lure Boone into a hallway and then call Upshur and Jefferson to complete the robbery.
Pursuant to this plan, when Boone arrived in the afternoon of May 12th, Pendleton called Appellant and stayed on the phone with
him as he beckoned Boone into the hallway of 2112 Bentley Drive. Once Boone was in the hallway, Appellant put on a mask and
hat, and immediately headed to the site. (T.T. 141, 143, 196, 198, 203, 262, 264, 268, 303, 318-319).

When Boone saw Appellant and Jefferson running towards the hallway in masks he tried to escape by running up the interior
steps of the building. Pendleton left the area as Appellant and Jefferson pursued Boone up the steps. Jefferson was armed with a
revolver even though a gun apparently was not part of the original plan. (T.T. 264-269, 304-306, 322). Appellant and Jefferson
fought with Boone as they tried to rob him, dragging him back down the steps and striking his head against mailboxes inside the
hallway on the first floor several times. The struggle caused Boone to wriggle out of his several shirts, both shoes, and a sock in
his effort to get free. (T.T. 181-182, 225, 235, 238-339). Shirtless and shoeless, Boone yelled, “take it, take it, you can have it” as he
tried to run away into the courtyard. (T.T. 222-223, 324-325). As Boone ran away Jefferson followed and shot him in the hip, caus-
ing him to fall in the courtyard. Jefferson caught up to Boone, stood over him, and shot him a second time. (T.T. 87, 223, 325-327).
Appellant and Jefferson fled the area together. (T.T. 91, 266, 307, 327).

Several neighbors moved Boone from the courtyard to the curb so that paramedics could more easily reach him. (T.T. 223, 239).
While awaiting the medics, Pendleton approached the area where Boone lay on the sidewalk. Boone pointed at him and said, “your
niggas did this to me.” (T.T. 202, 266, 308). Boone was transported to Mercy Hospital where he underwent emergency surgeries in
an attempt to save his life, but these efforts were to no avail. (T.T. 92, 101-102). Boone suffered multiple blunt force injuries, head
trauma, lacerations to the back of his head and face, a gunshot wound to the right abdomen and a gunshot wound to the right hip.
(T.T. 101-102). Boone died as a result of a perforating gunshot wound of the trunk which lacerated his liver and aorta. (T.T. 107,
116). The medical examiner was able to determine that the muzzle of the firearm was less than three feet away from Boone’s body
when the fatal shot was fired. (T.T. 109-111). 

Pendleton called Appellant and Jefferson later that day about what occurred. Both Appellant and Jefferson admitted they
shared approximately $200 from Boone, and Jefferson stated, “My bad bro, I didn’t mean for things to go this far.” (T.T. 269, 309-
310). In response Appellant stated, “You know how things go, bro. We got a couple dollars.” (T.T. 269, 310). Based upon interviews
of Pendleton and several other witnesses, charges were filed against Appellant as noted hereinabove.

DISCUSSION
I.

Appellant alleges in his first claim that the evidence was insufficient to convict him of the crimes charged. Appellant does not
specify which elements of the two charges he is challenging. Given the lack of specificity engendered by this claim the Trial Court
cannot address it. In this regard the Pennsylvania Superior Court has stated:

If Appellant wants to preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify
the elements upon which the evidence was insufficient. This Court can then analyze the element or elements on appeal.
The instant 1925(b) statement simply does not specify the allegedly unproven elements. Therefore, the sufficiency issue
is waived.

Commonwealth v. Williams, 959 A.2d 1252, 1258 (Pa. Super. 2008) (citations and quotations omitted).

Appellant’s claim is waived.6

II.
Appellant’s second claim alleges that the admission of Pendleton’s recorded statement was in error based on the argument that

it unfairly prejudiced Appellant. This claim is without merit.
The admission of a non-testifying codefendant’s statement that implicates the defendant at a joint trial constitutes a violation

of the Confrontation Clause. However, this aspect of the Confrontation Clause is not implicated in Appellant’s case.
Commonwealth v. Housman, 986 A.2d 822, 835-836 (Pa. 2009) (Bruton rule not implicated where codefendant takes the stand and
is subjected to full and fair cross examination). Pendleton conspired with Appellant and Jefferson to rob Boone, but Pendleton
was tried separately and testified at Appellant’s trial as a Commonwealth witness pursuant to a plea agreement.7 However, once
Pendleton took the stand he recanted his previous account of the robbery wherein he implicated Appellant. The prosecution
requested and the Trial Court granted the request to introduce Pendleton’s recorded statement of events as a prior inconsistent
statement. (T.T. 297). Additionally, the Trial Court permitted the prosecution to treat Pendleton as a hostile witness, and he was
subjected to vigorous examination by the Commonwealth regarding his previously recorded statement of events. (T.T. 258-274,
277-278). While neither counsel for Appellant nor Jefferson asked Pendleton any questions, he was available for cross-examina-
tion. (T.T. 278).

Since the co-defendant (Pendleton) actually testified, the Confrontation Clause was not implicated, and the admission of the
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statement is reviewed pursuant to Pa. R.E. 803.1(1) (inconsistent statement of witness). See also Commonwealth v. Brady, 507 A.2d
66 (Pa. 1986) (holding that a prior inconsistent statement of a non-party witness is admissible as substantive evidence as long as it
is made under highly reliable circumstances and the witness is available for cross-examination at trial). Here, the Trial Court
considered Pendleton’s tape recorded statement and the circumstances surrounding it, and found it admissible:

The Court finds in this instance it’s admissible for two purposes: One is not only its content but his demeanor given his
representation that he was under duress or forced to make these statements. It rebuts that notion. Especially if accurate
at the very end of the statement where he states that he hasn’t been threatened or forced to do anything. Secondly, the
Court believes that under the letter and spirit of the prior inconsistent statement, [hearsay exceptions] - The prior
inconsistent statement is [substantive] evidence, Brady, its progeny, as well as the Rules of Evidence itself that the jury
is entitled and should hear exactly what he said on that prior in the recorded statement. So over your objection it will
be admitted.

(T.T. 297).

As such, Appellant was not unfairly prejudiced by the admission of Pendleton’s statement and the Trial Court did not err
in admitting it as a prior inconsistent statement. See Brown, 52 A.3d at 1171 (written statements adopted by witnesses but
recanted at trial were admissible as prior inconsistent statements where witnesses were available for cross examination and
admitted they signed the statements); Commonwealth v. Wilson, 707 A.2d 1114, 1118 (Pa. 1998) (contemporaneous electronic
audio recording satisfies requisite level of reliability such that it may be admitted as substantive evidence as a prior incon-
sistent statement).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 28, 2014
1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 3701(a)(1)(i) or (ii).
3 18 Pa. C.S. § 6106. This count was dismissed pursuant to Appellant’s Motion for Judgment of Acquittal.
4 18 Pa. C.S. § 903(a)(1).
5 The designation “T.T.” followed by numerals refers to Trial Transcript, May 13-20, 2013.
6 Even if the Superior Court was to address Appellant’s claim, it is clear that the evidence was sufficient to establish the crimes of
robbery and conspiracy, and Appellant’s claim is without merit. Specifically, the evidence included: (1) the testimony of co-actor
Raymond Pendleton; (2) testimony of Sebrina Davis who observed Appellant preparing for the robbery and which corroborated
Pendleton’s testimony; (3) identification testimony of an eyewitness who saw Appellant fleeing the scene with Jefferson, both of
whom were masked; and (4) testimony from an eyewitness about the fight during the robbery. (T.T. 132-145, 198-200, 210, 222, 259-
266). See Commonwealth v. Spencer, 639 A.2d 820, 822-824 (Pa. Super. 1994) (evidence sufficient to sustain convictions of robbery
and criminal conspiracy where eyewitness identified defendant as masked robber, and this identification was corroborated by the
testimony of defendant’s accomplice); Commonwealth v. Smith, 396 A.2d 744, 748 (Pa. Super. 1978) (evidence sufficient to sustain
conviction of robbery where seven eyewitnesses identified defendant, even though defendant testified otherwise). See also
Commonwealth v. Brown, 52 A.3d 1139, 1171 (Pa. 2012) (evidence sufficient to sustain murder conviction based on repudiated
out-of-court statements).
7 Pendleton was charged at criminal information (CC 201212738). Pendleton’s truthful testimony at Appellant’s trial was a
condition of the plea offer from the Commonwealth, scheduled for court after Appellant’s trial. However, once Pendleton recanted
his earlier statement the Commonwealth withdrew the original plea offer. Pendleton pled guilty on November 20, 2013, to third
degree murder, conspiracy, and robbery, and was sentenced to an aggregate term of imprisonment of twenty-two years six months
to fifty years.

Commonwealth of Pennsylvania v.
Jerome Raymond Banks

Criminal Appeal—Suppression—Stipulated Non-Jury Trial—Reasonable Suspicion

No. CC 11408-2012, 02813-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—May 6, 2014.

OPINION
This is a direct appeal following a guilty verdict in a stipulated non-jury trial and sentencing on April 24, 2013. The Defendant

proceeded to a bench trial after this court denied his suppression motion on February 27, 2013. On appeal, the Defendant raises
two allegations of error in this court is denial of his suppression motion, namely, that the initial stop of the Defendant was unlaw-
ful and that the resulting search of the Defendant was unconstitutional.

FACTUAL BACKGROUND
On August 20, 2012, at approximately 1:30 p.m., Pittsburgh police officer Daniel Zeltner was driving with his partner near the

5700 block of Penn Avenue, when he observed the Defendant walking along Penn Avenue. (T.R. 5-6)1. The Defendant was wearing
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a zipped-up hooded sweatshirt and had his hand buried in his right front pocket. (T.R. 6). It appeared to Officer Zeltner as if the
Defendant was holding something heavy in his waistband, and, because of his professional experience, he believed that the
Defendant was armed. (T.R. 6).

Officer Zeltner was familiar with the Defendant and his brother from previous encounters, including an investigation of an
alleged robbery five days earlier in which they were allegedly the victims. (T.R. 6). That robbery had occurred in the same area
in which Officer Zeltner observed the Defendant walking on August 20, 2012. (T.R. 6). The day after the Defendant had reported
the robbery, Officer Zeltner spoke with him on the street, and the Defendant did not want to talk about the robbery. (T.R. 7). In fact,
Officer Zeltner described his response as defiant, completely uncooperative and vulgar. (T.R. 7).

When Officer Zeltner stopped the Defendant on August 20, he was in the 5700 block of Penn Avenue, at the intersection of Penn
Avenue and North St. Clair Street. (T.R. 7). The robbery of the Defendant had occurred near the intersection of Penn Circle and
Penn Avenue, approximately 500 feet away. (T.R. 7). Officer Zeltner described this area as a high crime area, based on the
number of arrests he had made for drug and gun activity. (T.R. 8). The weather on August 20th was warm and sunny, and the
temperature was in the mid-70s. (T.R. 8).

Officer Zeltner and his partner were driving in the opposite direction as the Defendant was walking. Upon seeing the
Defendant, the officers turned around and drove alongside the Defendant. They identified themselves as Pittsburgh Police
Officers. (T.R. 8). Even though the Defendant knew Officer Zeltner, he kept walking and did not stop. (T.R. 8). According to
Officer Zeltner, he pulled beside the Defendant, opened his door, said “Pittsburgh Police,” displayed his badge and approached
the Defendant. (T.R. 9-10). As Officer Zeltner approached the Defendant, he asked him if he had a weapon, and the Defendant
refused to answer. (T.R. 10).

Officer Zeltner believed that the Defendant was armed and patted him down. (T.R. 10). He felt the front of the Defendant’s
waistband, where he had observed the Defendant placing his hands, and immediately felt the handle of a pistol. (T.R. 10). At that
time, Officer Zeltner recovered a full-size firearm, which he identified as a Smith & Wesson 0.40 caliber pistol. (T.R. 10).

At the conclusion of the non-jury trial, this court found the Defendant guilty of Possession of a Firearm with an Altered
Manufacturer’s Number (18 Pa. C.S.A. §6110.2(a)), Receiving Stolen Property (18 Pa. C.S.A. §3925(a)), Carrying a Firearm with-
out a License (18 Pa. C.S.A. §6106(a)), and a Person Not to Possess a Firearm (18 Pa. C.S.A. §6105(c))2, and sentenced him to 11 ½-
23 months incarceration, with credit for time-served, and a total of seven years probation. (T.R. 5, 16-17). 

ARGUMENT
The Defendant first asserts that suppression should have been granted because he was unlawfully seized by the Pittsburgh

Police. He argues that his arrest was unlawful in that it was made without a warrant and without circumstances justifying
a warrant in his arrest, that the police did not have probable cause to arrest him, and that the police did not have reasonable
suspicion that he was engaged in criminal activity to justify an investigative detainer. The Defendant next asserts that the pat-down
by the police was unjustified for the same reasons.

The standard of review for assessing a trial court’s denial of a suppression motion is limited to determining (1) whether the
court’s factual findings are supported by the record and (2) whether the trial court’s legal conclusions based on the facts found by
the court are correct. Com. v. Caban, 60 A.3d 120, 125 (Pa. Super. 2012). An appellate court is bound by the facts where the record
supports the findings of the suppression court and may reverse only if the court erred in reaching its legal conclusions based on
those facts. Com. v. Jones, 874 A.2d 108, 115 (Pa. Super. 2005).

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect
citizens against unreasonable searches and seizures. U.S. Const. Amend. IV; Pa. Const. Art I, §8, Com. v. Cleckley, 738 A.2d 427,
433 (Pa. 1999). Pennsylvania case law recognizes three (3) types of interaction between police officers and citizens. A “mere
encounter” does not need to be supported by any level of suspicion. Caban, supra, at 127. An “investigative detention” must be
supported by reasonable suspicion, and subjects a suspect to a stop and a period of detention, but does not constitute an arrest. Id.
A “custodial detention” must be supported by probable cause, which exists where an officer has sufficient knowledge to believe
that a criminal offense has been or is being committed. Id.

If an officer has reasonable suspicion that criminal activity may be afoot, he is justified in briefly detaining a suspect in order
to investigate. Com. v. Pakacki, 901 A.2d 983, 988 (Pa. 2006). An officer may conduct a brief investigatory stop of an individual if
he observes unusual conduct which leads him to believe, in light of his experience, that criminal activity may be afoot. Com. v.
E.M., 735 A.2d 654, 659 (Pa. 1999). If, during the stop, the officer observes conduct which leads him to believe that a suspect may
be armed and dangerous, the officer may pat down the suspect’s outer garments for weapons. Pakacki, supra, at 988. If no weapons
are found, the suspect is free to leave if the officer concludes that he is not involved in the criminal activity. Id.

Here, Officer Zeltner elaborated on the many factors that led him to stop the Defendant on Penn Avenue and pat him down. He
had seen the Defendant walking down the street on a warm August afternoon wearing a hooded sweatshirt. (T.R. 5-6, 8). The
Defendant appeared to be carrying a weapon in his pants as he walked down the street. (T.R. 6). The Defendant appeared evasive
as Officer Zeltner attempted to approach him and speak to him. (T.R. 8-10). This encounter occurred in the same vicinity as where
the Defendant and his brother had been robbed days earlier. (T.R. 6). While the Defendant had initially reported the robbery to the
police, he later refused to cooperate in the investigation. (T.R. 6-7). Based on the totality of the circumstances here, Officer Zeltner
reasonably concluded that the Defendant was armed and dangerous as he walked down Penn Avenue. His brief encounter and
subsequent pat-down of the Defendant confirmed his suspicions.

This court did not err in denying the Defendant’s suppression motion. The stop of the Defendant was valid, as was the pat-
down of the Defendant for weapons. The totality of the circumstances supports the actions of the police in their encounter with
the Defendant. For all of these reasons, this court’s rulings should be upheld, as should the subsequent sentence of the
Defendant.

BY THE COURT:
/s/Lazzara, J.

Date: May 6, 2014

1 All transcript citations refer to the Suppression Hearing on February 1, 2013.
2 The Person Not to Possess count was severed and assigned the docket number 2813-2013.
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Commonwealth of Pennsylvania v.
Jamar Lashawn Travillion

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Evidence—Previously Litigated—
Fingerprints—Jury Instruction—Actual Innocence

No. CC 200306704. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—May 6, 2014.

OPINION
The appellant, Jamar Lashawn Travillion, (hereinafter referred to as “Travillion”), has filed the instant appeal as a result of

the denial, without a hearing, of his first petition for post-conviction relief. On May 5, 2003, Travillion was charged with one count
of robbery as a result of a crime that took place on February 24, 2003. This case was continued a number of times in light of the
pendency of a charge of criminal homicide filed against Travillion of which he was eventually convicted and ultimately sentenced
to life without the possibility of parole for his conviction of second degree murder. Travillion proceeded with a jury trial on
December 18, 2006, and was convicted of the one charge of robbery. On January 3, 2007, Travillion was sentenced to a period of
incarceration of not less than ten nor more than twenty years, which was to be run consecutive to any sentence he was then serving.

Travillion filed post-sentence motions, which were denied by operation of law and then filed a timely appeal to the Superior
Court in September of 2007. On November 5, 2008, the Superior Court affirmed the judgment of sentence and subsequently denied
his petition for reargument. On July 7, 2009, the Supreme Court of Pennsylvania denied his petition for allowance to file an appeal.
On May 21, 2010, Travillion filed a pros set petition for post-conviction relief in which he raised sixteen claims of error. Charles
R. Pass, III, Esquire was appointed to represent Travillion in connection with this appeal on January 5, 2011. On January 10, 2011,
Pass filed a Turner/Finley no merit letter together with his motion to withdraw as counsel and brief in support thereof in addition
to sending a letter to Travillion advising him of his rights to hire private counsel, to proceed on his petition on his own, to with-
draw the petition, or the right to file a supplemental petition and/or brief. On January 12, 2011, this Court sent Travillion its notice
of intention to dismiss without a hearing, after which this Court received a request from Travillion for an extension of time for him
to hire private counsel, which ninety-day extension was granted. On August 19, 2013, Travillion’s petition for post-conviction relief
was denied and a pro se timely appeal was filed on September 9, 2013. Travillion was directed to file a concise statement of
matters complained of on appeal and in complying with that directive, has raised three claims of error.

Initially, Travillion maintains that this Court erred in denying his petition for post-conviction relief without a hearing. Travillion
next maintains that this Court erred in granting his appointed post-conviction relief counsel leave to withdraw. Finally, Travillion
maintains that this Court erred in failing to hold a hearing on his petition so as to dispose of the claims asserted in his petition for
post-conviction relief. The facts of Travillion’s case were previously set forth in this Court’s original Opinion in connection with
his direct appeal when it stated as follows:

The testimony at trial revealed that on February 24, 2003, Debra Lynn Diodati, (hereinafter referred to as “Diodati”),
was reporting to work at the Rainbow Apparel Store located on Wharton Street in the Southside Section of the City of
Pittsburgh. Diodati was the store manager and, in accordance with company policy, no one could enter the store prior to
its operating hours without another employee. The store hours during the weekdays were from 10:00 a.m. to 9:00 p.m. and
10:00 a.m. to 5:00 p.m. on the weekends. Diodati got to the store at approximately 9:30 a.m. and was awaiting another
employee to arrive so that she could open the door to the store, in accordance with company policy. Diodati usually got to
work between 8:00 a.m. and 9:00 a.m.; however, she did not arrive until 9:30 a.m. because of a snowstorm and the resultant
bad road conditions. Realizing that her fellow employees might be late, she decided to open the front door and go into the
store alone.

As Diodati approached the front door she noticed an individual in a winter jacket who was holding a manila folder
in his left hand approach her. Initially Diodati thought nothing of this and proceeded to unlock the first of two locks, which
would allow her to enter into the store. As she opened the second lock, this individual pushed her through the door and
demanded that she turn off the alarm. Diodati complied with this request and then her intruder grabbed her by the arm
and forced her over to an area known as the cash wrap where the cash registers and first of two safes were located. Her
intruder, later identified as Travillion, demanded the money from the safe and she knelt onto the floor, opened the safe
and extracted two envelopes, which contained several hundred dollars each, and gave them to Travillion. Travillion also
knelt down, placing the manila folder on the ground and pulled out a semi-automatic weapon, which Diodati believed to
be a Beretta. Travillion, after checking to make sure there was no more money left in the safe, grabbed Diodati by her
arm, and told her that they were going to her office to get the rest of the money.

Travillion pushed Diodati toward her office and, in the process of going to that office, he ripped a hinged door from
the wall. Once in her office Travillion, who was still brandishing his weapon, instructed Diodati to open the other safe,
which she did. She turned over to him two bank deposit bags containing over six thousand dollars. Travillion took the
money, put it in a green bag strapped over his shoulder and then told Diodati that he wanted to leave by going through
the back door. Diodati unlocked the back door and then Travillion ran from the building across a parking lot to a four-
door Ford Taurus automobile, which had the motor running. Travillion got into the front passenger side of the vehicle and
the driver then pulled away. When Diodati was sure that Travillion had left, she locked the back door, ran to the front of
the store, locked the front door and then called the police. While she was talking to the police, Diodati looked on the floor
and noticed that the manila folder and the papers inside that folder were still lying on the floor.

Diodati waited for the police to arrive and then told them about the events that had occurred moments earlier. She
also pointed the manila folder and the papers that were inside of that folder. In describing her intruder, she estimated that
he was five foot nine inches to five foot ten tall and, although he had a big, bulky jacket on, she believed that he was
athletically built and weighed approximately one hundred sixty pounds. She also thought that he was in his early to mid-
twenties and that he was an African-American. She also noted that he was very well spoken. In describing his clothing,
she stated that he had dark pants and a big off-white winter coat with fur around the hood and looked like he had a
turtle neck pulled up over his nose and a woman’s stocking over the top of that, with the hood of his jacket pulled down
so that she did not get a good look at his face. It was stipulated at the time of trial that Travillion was six foot one and his
weight was approximately one hundred seventy pounds.
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The police, in processing the scene, took possession of the manila folder and papers and fingerprinted both the folder
and the papers inside to see if there were any latent prints of value. The police were able to identify two left thumbprints,
a left ring finger print and a left middle finger print on the manila folder and one left thumbprint on a paper inside the
folder. After submitting these fingerprints for comparison, it was determined that the fingerprints belonged to Travillion.

In order to be entitled to relief under the Post-Conviction Relief Act, a petitioner must meet the eligibility requirements set forth
in Section 9543(a) of that Act, which provides as follows:

§ 9543. Eligibility for relief

(a) General rule.--To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary review” by Pennsylvania Supreme Court
Order of Aug. 11, 1997, imd. effective.>

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

The merits of several of the claims asserted by Travillion have previously been reviewed by the Superior Court in connection with
his original appeal; however, they are now raised in the context of the ineffectiveness of his counsel and those claims form a
different and independent basis upon which, if proven, would provide Travillion with a basis for relief. Commonwealth v. Collins,
585 Pa. 45, 888 A.2d 564 (2005). It should also be noted that Travillion’s petition for post-conviction relief has been timely filed and,
accordingly, this Court had jurisdiction to make a determination of the merits of Travillion’s claims.

In reviewing Travillion’s petition for post-conviction relief, while he has enumerated sixteen claims, it is clear that when reviewed
as a whole, there are eleven claims of error. Initially, Travillion maintains that the Commonwealth offered no direct or circumstantial
evidence identifying him as the perpetrator of this crime. The problem with this contention is that claim of the sufficiency of the
evidence presented by the Commonwealth was previously litigated in Travillion’s direct appeal with the Superior Court.

Travillion’s next contention of error is that this Court erred when it refused to allow the jury to review notes of testimony
regarding the testimony with respect to the fingerprints. It is within the discretion of the Trial Court to determine whether or not
and to what extent to allow a jury to review parts of the evidence and testimony presented at trial and absent an abuse of dis-
cretion, the Trial Court’s decision on evidentiary matters will not be overturned. Commonwealth v. Small, 559 Pa. 423, 741 A.2d
666 (1999). The problem with Travillion’s contention of error is that there was never a request by the jury to review the trial
testimony with respect to the fingerprint evidence. The question posed by the jury with respect to evidence about the fingerprints
was as follows:

Exhibit No. 7, there is another print circled in the upper left-hand corner of the folder. Is this an unidentifiable but
readable print, or is it just another unreadable print? If it is readable, was it identified?
Trial Transcript, December 21, 2006, page 125, lines 8-14.

Travillion’s counsel and counsel for the Commonwealth were shown this question and this Court advised them of what its response
would be and Travillion’s counsel stated on the record that he agreed with that response, which was:

With respect to those series of questions, you have to use your collective memories as to what the testimony was with
respect to the prints that were on this particular exhibit. For me to answer that question would be to interject what my
memory is into your discussions. So you’re going to have to decide that based upon what you recall the testimony to be.
Trial Transcript, December 21, 2006, page 125, lines 15-23.
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It is clear from a review of the record that it was not a request for a review of the trial testimony with respect to the fingerprint
evidence and that Travillion’s counsel agreed with this Court as to what a proper response to that question should have been.
It is also clear that Travillion has never claimed that his counsel was ineffective for agreeing to the Court’s answer to the jury’s
question or in failing to suggest that the fingerprint evidence testimony be reread to the jury.

Travillion’s next claim of error is that the Commonwealth failed to offer evidence with regard to the other fingerprints on the
manila envelope, the damaged interior door and prints left at the scene or whether the actor was left-handed or right-handed.
These claims were previously litigated since they go to the sufficiency of the evidence which claim was resolved against Travillion
in his direct appeal. In order for Travillion to pursue these claims in a petition for post-conviction relief since they were previously
litigated, it is necessary for him to raise this in a claim of the ineffectiveness of his counsel, which he has not done. Despite the fact
that Travillion maintains that the Commonwealth was required to present evidence with respect to these other items, it was not
required to do so but relied on the evidence that it did present to demonstrate that Travillion was responsible for this particular
crime. Commonwealth v. Uderra, 580 Pa. 492, 862 A.2d 74 (2004).

Travillion next maintains that the Commonwealth failed to provide him with any investigative documents regarding the other
fingerprints discovered at the scene of the crime or with the victim’s criminal record. In making these allegations, Travillion has
suggested that the Commonwealth violated its obligations under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963). In Commonwealth v. Simmons, 569 Pa. 405, 804 A.2d 625, 636-637 (2001), the Pennsylvania Supreme Court outlined the
duties imposed upon the Commonwealth in connection with its obligations under Brady v. Maryland, supra.

The law governing such a violation is easily stated. In Brady, the United States Supreme Court held that “the
suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence
is material either to guilt or to punishment irrespective of the good faith or bad faith of the prosecution.” 373 U.S. at 87,
83 S.Ct. 1194. The Supreme Court subsequently held that the duty to disclose such evidence is applicable even if there
has been no request by the accused, United States v. Agurs, 427 U.S. 97, 107, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976), and that
the duty encompasses impeachment evidence as well as directly exculpatory evidence, United States v. Bagley, 473 U.S.
667, 676, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). On the question of materiality, the Court has noted that “[s]uch evidence
is material ‘if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.’ ” Strickler v. Greene, 527 U.S. 263, 281, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999)
(quoting Bagley, 473 U.S. at 682, 105 S.Ct. 3375). The materiality inquiry is not just a matter of determining whether, after
discounting the inculpatory evidence in light of the undisclosed evidence, the remaining evidence is sufficient to support
the jury’s conclusions. “Rather, the question is whether ‘the favorable evidence could reasonably be taken to put the
whole case in such a different light as to undermine confidence in the verdict.’ ” Strickler, 527 U.S. at 290, 119 S.Ct. 1936
(quoting Kyles, 514 U.S. at 435, 115 S.Ct. 1555). Thus, there are three necessary components that demonstrate a violation
of the Brady strictures: the evidence was favorable to the accused, either because it is exculpatory or because it impeaches;
the evidence was suppressed by the prosecution, either willfully or inadvertently; and prejudice ensued. Strickler, 527
U.S. at 281, 119 S.Ct. 1936.

[17] The first two components are present. The evidence was favorable to appellant in that it was impeachment evidence
and it was inadvertently suppressed by the prosecution. The remaining element is prejudice. In this context, prejudice
requires a showing that there exists “a reasonable probability that, had the evidence been disclosed to the defense, the
result of the proceeding would have been different,” and “whether ‘the favorable evidence could reasonably be taken to
put the whole case in such a different light as to undermine confidence in the verdict.’ ” Strickler, supra.

The nondisclosure of Cobaugh’s failure to identify appellant from a mugbook does not come close to establishing the
prejudice which would entitle appellant to relief. In the first place, there is no evidence of the circumstances of Cobaugh’s
viewing of the mugbooks. More important, failure to pick out a black-and-white photograph from among hundreds pales
to insignificance when Cobaugh later identified appellant from a lineup. In addition, Cobaugh was one of multiple
witnesses who identified appellant, and there was no serious question of identification in appellant’s prosecution. Thus,
foreclosure of the mere opportunity of impeaching Cobaugh’s identification at trial by informing the jury that she had
failed to identify appellant from a mugbook does not begin to establish a reasonable probability that the result of the trial
would have been different, or reasonably be taken as to put the whole case in such a different light as to undermine
confidence in the verdict.

We conclude, therefore, that appellant is not entitled to relief on this ground.

In reviewing the record in this case it is clear that all of the information to which Travillion was entitled with respect to the
fingerprint evidence, had been provided to him and this is underscored by the testimony of Detective John Godlewski. Detective
Godlewski went to the scene and conducted an investigation that consisted of looking for fingerprints. In particular, he attempted
to obtain latent fingerprints from the busted door, from the manila folder, from the safe that was opened, and from the countertop
upon which the manila folder was placed. Detective Godlewski also tested the papers inside the manila folder for fingerprints. In
conducting his examination, he found one print on the door that was a usable print but could not be identified. There were no usable
prints identified on the safe and the only identifiable prints came from the manila folder were those prints that came from
Travillion’s left hand. This information was made known to Travillion and his counsel prior to trial.

Travillion’s next four claims of error are predicated upon his belief that his trial counsel was ineffective. In Commonwealth
v. Colavita, 606 Pa. 1, 993 A.2d 874, 886-887 (2010), the Commonwealth set forth the burden of proof imposed upon a petitioner
asserting the claim of the ineffectiveness of his counsel:

Counsel is presumed effective, and to rebut that presumption, the PCRA petitioner must demonstrate that counsel’s
performance was deficient and that such deficiency prejudiced him. Strickland v. Washington, 466 U.S. 668, 687–91, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). In Pennsylvania, we have refined the Strickland performance and prejudice test into a
three-part inquiry. To prove counsel ineffective, the petitioner must show that: “(1) the underlying legal issue has
arguable merit; (2) counsel’s actions lacked an objective reasonable basis; and (3) actual prejudice befell petitioner from
counsel’s act or omission.” Commonwealth v. Carson, 590 Pa. 501, 913 A.2d 220, 233 (2006) (citing Commonwealth v.
Pierce, 515 Pa. 153, 527 A.2d 973, 975 (1987) (adopting U.S. Supreme Court’s holding in Strickland )). “Generally, where
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matters of strategy and tactics are concerned, counsel’s assistance is deemed constitutionally effective if he chose a
particular course that had some reasonable basis designed to effectuate his client’s interests.” Commonwealth v. Howard,
553 Pa. 266, 719 A.2d 233, 237 (1998). “A finding that a chosen strategy lacked a reasonable basis is not warranted unless
it can be concluded that an alternative not chosen offered a potential for success substantially greater than the course
actually pursued.” Id. To demonstrate prejudice, the petitioner must show that there is “a reasonable probability that, but
for counsel’s error or omission, the result of the proceeding would have been different.” Commonwealth v. Sneed, 587 Pa.
318, 899 A.2d 1067, 1084 (2006), abrogated on other grounds by Commonwealth v. Jones, 597 Pa. 286, 951 A.2d 294 (2008)
(citing Strickland, 466 U.S. at 694, 104 S.Ct. 2052).

Travillion’s initial claim of the ineffectiveness of counsel is premised upon his contention that his trial counsel failed to conduct
any pre-trial investigation or challenge the admissibility of the fingerprint evidence or call a fingerprint expert. From a review of
the record it is clear that Travillion’s trial counsel was knowledgeable of his case and knowledgeable about the fingerprint
evidence that was being presented. It is also apparent that he had an investigator appointed and used whatever information that
investigator was able to obtain. While Travillion maintains that his trial counsel should have objected to the admissibility of the
fingerprint evidence, he provides no basis upon which that evidence should not have been admitted. The Commonwealth’s expert
was qualified and had the necessary experience to be treated as an expert witness and offer his opinion as to the identity of the
person whose fingerprints were found at the crime scene. There is nothing in the record to indicate that there was an error
in Detective Godlewski’s identification of Travillion to be the individual whose fingerprints were on the manila folder and the pres-
entation of another expert witness, absent an assertion that that witness would have contradicted Goldlewski, would have been of
no value to Travillion.

Travillion next maintains that his trial counsel failed to object to the Commonwealth’s presenting evidence of the presence of
other fingerprints or handprints on the manila folder and in failing to argue that Travillion was right-handed. It is clear that
defense counsel’s strategy in this regard was well thought out in that he knew prior to trial that Travillion’s fingerprints had been
identified on the manila folder in addition to other fingerprints. By having the evidence presented that there were other finger-
prints on that manila folder, he presented the jury with the possibility that the manila folder had been handled by at least two, if
not more individuals, prior to the commission of this robbery. It also provided the defense with the opportunity to suggest that
Travillion’s fingerprints were placed on that manila folder sometime prior to the commission of the robbery, and that the folder
was left by an individual whose prints existed on the folder but could not be identified. The Commonwealth’s evidence was suffi-
cient for the jury to believe that Travillion was the perpetrator of this robbery and that the individual who committed this robbery
had a firearm in his right hand

Travillion’s next claim of the ineffectiveness of counsel is premised on his belief that his counsel failed to probe the existence
of some type of a bias harbored by the victim in favor of the Commonwealth. In this regard, this claim is premised upon the fact
that the Commonwealth objected to him attempting to impeach the victim’s testimony on the basis of the fact that she had a crim-
inal charge filed against her which was resolved by virtue of an ARD proceeding. On the morning of trial, Travillion once again
requested the prior criminal record, if any, of the victim in this case and was advised that she had an ARD proceeding. Travillion’s
request for the victim’s criminal record was solely for the purpose of impeachment and since the victim only had an ARD
proceeding, he was not entitled to attempt to impeach her with that ARD proceeding.

In December of 2003, the victim was charged with making false reports in conjunction with an insurance claim and false reports
incriminating another individuals. The victim’s case was diverted to the ARD program and by 2005 she had successfully completed
all of the requirements of that program and was entitled to the expungement of her record. In light of the fact that she completed
the ARD program, there was no conviction for any crime which constitute crimen falsi and, accordingly, she could not have been
impeached by that ARD proceeding. Parenthetically it should be noted that the victim was charged with a violation of the rules
and regulations of the Allegheny County Housing Department and paid a fine for those violations. Nothing would suggest that those
violations constituted crimes of crimen falsi and, accordingly, they could not have been used for the purpose of impeachment.
These proceedings occurred on May 10, 2007, which was long after the victim had testified in Travillion’s trial and, accordingly,
she could not have been impeached with a conviction that did not exist at the time she testified. From a review of the record and
Travillion’s petition for post-conviction relief, it is impossible to demonstrate any type of bias or prejudice in favor of the
Commonwealth that would have been prejudicial to Travillion.

Travillion’s next claim of error is that his counsel failed to object to this Court’s instruction on the weight of the evidence charge.
It is axiomatic that the Court has broad discretion to fashion instructions and the language that is used in those instructions is not
improper as long as the instructions, when viewed as a whole, accurately reflects the law. Commonwealth v. Montalvo, 604 Pa. 386,
986 A.2d 84 (2009). In review of the weight of the evidence charge, it is necessary that the fact-finder clearly understands that it
has the ability to accept or to reject any and all parts of the testimony presented to them and then to assess whatever weight the
jury believes the credible evidence deserves. Commonwealth v. Jones, 874 A.2d 108 (Pa. Super. 2005). In the instant proceeding,
the instruction to the jury on the weight of the evidence precisely and accurately conveyed to the jury what the law was with
respect to this point.

Travillion next maintains that he is entitled to relief because he is actually innocent of the charge of robbery. The problem with
this contention is he provides no basis upon which to predicate this claim. A mere bald assertion of a defendant’s innocence is insuf-
ficient to afford him relief. Travillion also maintains that he is entitled to post-conviction discovery. Pennsylvania Rule of Criminal
Procedure 902(e)(1), provides that a post-conviction relief petitioner is not entitled to discovery unless he can show exceptional
circumstances to warrant such discovery. A review of the record in this case reveals that all of the relevant discovery had been
turned over to Travillion or his counsel prior to trial and that there is no assertion that there is any discovery that had been with-
held from him.

Travillion’s final claim of error is that this Court erred in failing to charge the jury on the low-grade value of expert testimony.
In the instant case there was only one individual who testified as an expert and that was Detective Godlewski who testified as a
fingerprint expert on behalf of the Commonwealth. The jury was instructed as to the weight of the evidence and how they were to
view the testimony of each of the witnesses, how they were to make a determination as to whether or not they believed any, all or
part of the witnesses’ testimony, and then determine what weight, if any, they would place on the credible testimony. As the only
expert who testified as to the fingerprint evidence, Detective Godlewski’s testimony was unchallenged. In fact, the testimony of
Detective Godlewski was used by the defense to attempt to establish its belief that Travillion could have left his fingerprints on
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that manila envelope at some time days before the robbery and it was to Travillion’s benefit that Godlewski’s testimony not
be discredited. Godlewski testified as to his educational and professional background, to his training and to the fingerprint identi-
fication processing methods that he used in obtaining and then examining fingerprints, and then offered his opinion as to the indi-
vidual who left fingerprints on that manila envelope. This testimony when viewed in its entirety, was beneficial both to the
Commonwealth’s theory of this prosecution and the defense’s position and, accordingly, there was no request for a low grade
instruction made by the defendant since it would have hindered the defense’s position. As with all of Travillion’s other contentions
of error, this claim is similarly without merit.

BY THE COURT:
/s/Cashman, J.

Date: May 6, 2014

Commonwealth of Pennsylvania v.
Carl Collins

Criminal Appeal—PCRA—Serial Petition—Untimely

No. CC 9312112, 9313464. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 1, 2014.

OPINION
The Defendant has appealed from this Court’s Order of December 5, 2013, which dismissed his fourth Post Conviction Relief

Act Petition without a hearing. A review of the record reflects that because the Petition was untimely filed, this Court lacks the
jurisdiction to address it. Therefore, this Court’s Order should be affirmed.

The Defendant was charged with Criminal Homicide,1 Possession of a Firearm Without a License,2 Robbery,3 Criminal
Conspiracy4 and Aggravated Assault5 in connection with the August 31, 1993 shooting death of Odell Mahaffey. At the time of the
killing, the Defendant was 16 years old. Following a jury trial held in February, 1994 before the Honorable Walter Little, then of
this Court, the Defendant was found guilty of First-Degree Murder and all other counts. On May 17, 1994, he was sentenced to a
term of life imprisonment at the First-Degree Murder count, plus an additional aggregate term of 15-43 years consecutive to the
life sentence. Timely Post-Sentence Motions were filed and denied on June 8, 1994. The judgment of sentence was affirmed by the
Superior Court on May 15, 1996 and his subsequent Petition for Allowance of Appeal was denied by the Pennsylvania Supreme
Court on October 31, 1996.

No action was taken until July 16, 1998, when the Defendant sought leave to reinstate his post-conviction rights nunc pro tunc.
The Motion was granted and the Defendant filed a pro se PCRA Petition on August 12, 1998. Counsel was appointed to represent
the Defendant, but a Turner letter was filed and she was granted permission to withdraw. After giving the appropriate notice, and
reviewing the Defendant’s response to that notice, Judge Little dismissed the Defendant’s PCRA Petition on January 17, 2001. The
Superior Court affirmed the dismissal on December 10, 2001 and the Defendant’s Petition for Allowance of Appeal was denied on
June 28, 2002.

On June 25, 2003, the Defendant filed a second pro se PCRA Petition. For reasons unclear to this Court,6 counsel – Scott Coffey,
Esquire - was appointed to represent the Defendant. However, after filing a Turner letter, counsel was permitted to withdraw. On
June 30, 2005, Judge Little gave Notice of his Intent to Dismiss the Petition and the Defendant responded to the proposed dismissal.
However, Judge Little never entered an Order dismissing the Petition.

Then, on September 16, 2005, the Defendant filed a third pro se PCRA Petition alleging a claim of after-discovered evidence in
the form of a witness named Merrior Coleman. By this time the case had been transferred to Judge Cheryl Allen, also formerly of
this Court. Again, for reasons unknown to this Court, Judge Allen appointed counsel – Scott Coffey, Esquire – to represent the
Defendant. However, because he had formerly represented the Defendant at a prior stage of these proceedings, Attorney Coffey
was permitted to withdraw and the Defendant elected to proceed pro se. On April 20, 2006, the Defendant filed an Amended
Petition again alleging a second after-discovered witness - this time, Ronald Williams.

After giving the appropriate notice, Judge Allen denied post-conviction relief on September 19, 2006. On appeal, the Superior
Court found that Judge Allen’s Order pertained only to the September 16, 2005 Petition regarding Merrior Coleman, and did not
resolve the April 20, 2006 Petition regarding Ronald Williams and so it remanded the case to this Court for an evidentiary hearing.

The proscribed evidentiary hearing was held before this Court on September 24 and 25, 2008. Following the hearing, this Court
denied the Defendant’s April 20, 2006 Amended Petition regarding the after-discovered evidence of Ronald Williams. That Order
was affirmed by our Superior Court on July 22, 2011 and the Defendant’s subsequent Petition for Allowance of Appeal was denied
on December 28, 2011.

No further action was taken until July 10, 2012, when the Defendant filed a fourth7 PCRA Petition raising a claim based on Miller
v. Alabama, 132 S.Ct. 2455 (2012). This Court took no immediate action on the Petition while awaiting guidance from our appellate
courts. Following our Supreme Court’s decision in Commonwealth v. Cunningham, 81 A.3d 1 (Pa. 2013), this Court gave notice of
intent to dismiss the Petition on November 13, 2013 and subsequently dismissed it on December 5, 2013. 

Meanwhile, unbeknownst to this Court, attorney Erika Kreisman filed a Motion to Grant Leave to Amend PCRA with Judge
Manning of this Court. Judge Manning responded with a Notice of Intent to Dismiss on November 6, 2013 and purported to dismiss
the Petition on December 9, 2013, four (4) days after this Court had already dismissed it. Upon discovery of the filing error and
the proper assignment of the case to this Court, Judge Manning vacated his Orders on January 8, 2014. 

Despite the mix-up, the Defendant, through Attorney Kreisman, filed a timely Notice of Appeal from this Court’s Order of
December 5, 2013. On appeal, he takes issue with the validity of the Cunningham ruling and argues that this Court erred in
dismissing his Petition as untimely. His claims are meritless.

Pursuant to 42 PA.C.S.A. §9545(b), any and all PCRA Petitions, “including a second or subsequent petition, shall be filed within
one year of the date the judgment of sentence becomes final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment of
sentence became final on January 29, 1997, ninety (90) days after the Pennsylvania Supreme Court’s ruling, when he failed to



page 240 volume 162  no.  15

petition for certiorari to the United States Supreme Court. Therefore, in order to be timely, any PCRA Petitions should have been
filed by January 29, 1998. The instant Petition, filed on July 10, 2012, is well outside of that time limitation. However, the Defendant
has averred a retroactive Constitutional right exception to that time limitation.

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.’

(b) Time for filing petition. – 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the 
date the judgment became final, unless the petition alleges and the petitioner proves that:

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or 
the Supreme Court of Pennsylvania after the time period provided by this section and has been held by that 
court to apply retroactively.

42 Pa.C.S.A. §9545(b)(iii).

In his pro se PCRA Petition, the Defendant relied on the United States Supreme Court’s decision in Miller v. Alabama, 132 S.Ct.
2455 (U.S. 2012), which held that mandatory life sentences without the possibility of parole were illegal for those offenders who
committed their crime prior to the age of 18. However, despite its holding, the Miller Court did not indicate whether its decision
was intended to be retroactive. In Commonwealth v. Cunningham, the Pennsylvania Supreme Court examined the Miller decision
as it related to the Pennsylvania case and ultimately it was not retroactive. See Commonwealth v. Cunningham, 81 A.3d 1, 11 (Pa.
2013). Then, in Commonwealth v. Seskey, 2014 WL 631244 (Pa.Super. 2014), our Superior Court addressed the intersection of
Miller and Cunningham in the context of an otherwise-untimely PCRA Petition and held that an appellant “cannot rely upon Miller
or subsection 9545(b)(iii) to establish jurisdiction over [an] untimely PCRA Petition in any Pennsylvania court.” Commonwealth
v. Seskey, 2014 WL 631244, p. 5 (Pa.Super. 2014).

Given the Cunningham Court’s finding that Miller is not retroactive and the guidance provided by the Seskey Court, it is clear
that the Defendant cannot rely on the Miller decision as a basis for the retroactive constitutional right exception to the time
limitation provisions of the Post Conviction Relief Act.

Inasmuch as the Defendant has failed to satisfy the requirements of the retroactive Constitutional right exception to the Post
Conviction Relief Act, his Petition was properly classified as untimely. See Commonwealth v. Wojtaszek, 951 A.2d 1169 (Pa.Super.
2008). “Given the fact that the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no court may properly
disregard or alter them in order to reach the merits of the claims raised in a PCRA Petition that is filed in an untimely manner.”
Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v. Bennett, 842 A.2d 953, 956
(Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As such, this Court is bound by the time limitation provi-
sions of the Act and, therefore, properly dismissed the Defendant’s fourth Post Conviction Relief Act Petition.

Accordingly, for the above reasons of fact and law, this Court’s Order of December 5, 2013, which dismissed his fourth Post
Conviction Relief Act Petition without a hearing must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: May 1, 2014

1 18 Pa.C.S.A. §2501 - CC 9312112
2 18 Pa.C.S.A. §6106(a) - CC 9313464
3 18 Pa.C.S.A. §3701(a)(1) – (2 counts) - CC 9313464
4 18 Pa.C.S.A. §903(a)(1) – CC 9313464
5 18 Pa.C.S.A. §2702(a) – CC 9313464
6 The Defendant not being entitled to appointed counsel for second and subsequent PCRA Petitions, see Pa.R.Crim.Pro. 904(d)
7 The Commonwealth considers this Petition the Defendant’s fifth (5th), ostensibly because it considered the April 20, 2006
Amended Petition relating to Ronald Williams as a separate Petition

Commonwealth of Pennsylvania v.
Justin Grandison

Criminal Appeal—POSS/PWID—Sufficiency—Weight of the Evidence—Constructive Possession

No. CC 201306600. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 29, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on January 22, 2014. A review of the record reveals that

the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Possession of a Controlled Substance with Intent to Deliver,1 Possession of a Controlled

Substance,2 Possession of Drug Paraphernalia3 and Criminal Conspiracy.4 A non-jury trial was held before this Court on October 22
and 23, 2013. At the close of the Commonwealth’s case, the Defendant’s Motion for Judgment of Acquittal was granted as to the
Criminal Conspiracy charge only. He was adjudicated guilty on all remaining charges. Timely Post-Sentence Motions were filed
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and were denied on January 31, 2014. This appeal followed.
On appeal, the Defendant challenges the sufficiency of the evidence to support the convictions and also avers that the verdict

was against the weight of the evidence. His claims are meritless.

1. Sufficiency
Initially, the Defendant argues that the evidence was insufficient to support all of the convictions because the Commonwealth

failed to establish his constructive possession of the drugs. This claim is meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact-finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

The evidence presented at trial established that from January to April, 2013, the Defendant lived at the home of Chandrea
Buefort located at 637 South 5th St. in the City of Duquesne, where he shared a room with his girlfriend, Javonna Gibson. After
some period of surveillance a search warrant was executed at the home on March 15, 2013. During the search, the police recov-
ered several items from the room occupied by the Defendant and Gibson: a cigar box containing a metal spoon with cocaine residue
on it, several baggie diapers and half-torn plastic bags; a knotted baggie with 19 individually wrapped pieces of crack cocaine and
torn portions of a baggie; a digital scale with cocaine residue, a porcelain plate with cocaine residue and a photo ID from the
co-Defendant, Kelly Parker.

“When contraband is not found on the defendant’s person, the Commonwealth must establish ‘constructive possession,’ that is,
the power to control the contraband and the intent to exercise that control.” Commonwealth v. Haskins, 677 A.2d 328, 330
(Pa.Super. 1996). “Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforce-
ment. Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely than
not. We have defined constructive possession as ‘conscious dominion’…We subsequently defined ‘conscious dominion’ as ‘the
power to exercise that control.’” Commonwealth v. Aviles, 615 A.2d 398, 401 (Pa.Super. 1992).

Constructive possession is established by the totality of the circumstances. Constructive possession may be established in more
than one person “if contraband is found in an area of joint control and equal access.” Id. at 402. “The fact that another person may
also have control and access does not eliminate the defendant’s constructive possession; two actors may have joint control and
equal access and thus both may constructively possess the contraband… The requisite knowledge and intent may be inferred from
examination of the totality of the circumstances… The fact that the contraband is located in an area usually accessible only to the
defendant may lead to an inference that he placed it there or knew of its presence.” Haskins, supra, at 330)

At trial, Chandrea Buefort testified as follows regarding the Defendant’s room at her house:

Q. (Mr. Ball): I am also going to show you what I have marked as Commonwealth 13. Can you identify this photo?

A. (Ms. Buefort): Yes. That there is the bedroom that Justin and Javonna shared…

…Q. And were people in and out of Mr. Grandison’s room?

A. Well, I mean, yes, you could say because I would go in and chat. That room was mainly their privacy.

Q. Was there a lock or anything on that door?

A. No.

Q. How long did Mr. Grandison live there?

A. From – well, from besides – basically from when he got taken to jail. You can mainly say from January to April due 
to when Javonna moved out to her new place.

Q. January to April of 2013?

A. Yes.

(Trial Transcript, p. 51-2).

The presence of the drugs and drug paraphernalia, coupled with Ms. Beufort’s testimony was sufficient to establish the
Defendant’s conscious dominion over the items and, consequently, his constructive possession of them. Although the Defendant
now posits an argument that others had access to the room, there was no testimony or other evidence presented to support that
averment. The evidence presented consisted entirely of the description of the drugs and paraphernalia found in the Defendant’s
room and Ms. Beufort’s testimony that the Defendant’s room was a private room and not a common area in the house. This
evidence is clearly sufficient to establish the Defendant’s constructive possession of the contraband. This claim must fail.

2. Weight of the Evidence
The Defendant also argues that the verdicts were against the weight of the evidence and, consequently, that this Court abused

its discretion in denying the Defendant’s Post-Sentence Motions to this effect. Again, this claim is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).
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Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradictory
as to make any verdict based thereon pure conjecture,” see Bowen, supra. Given the evidence presented at trial and discussed
above, there is no question that the verdict was appropriate and not “shocking” to the conscience. This claim must fail.

BY THE COURT:
/s/McDaniel, J.

Date: May 29, 2014

1 35 P.S. §780-113(a)(30)
2 35 P.S. §780-113(a)(16)
3 35 P.S. §780-113(a)(32)
4 18 Pa.C.S.A. §903(a)(1)

Commonwealth of Pennsylvania v.
Jeffrey Pelkofer

Criminal Appeal—PCRA—Petition to Enforce Plea Agreement—SORNA (Megan’s Law)

No. CC 200903262. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 29, 2014.

OPINION
The Defendant has appealed from this Court’s Order of February 19, 2014, which denied his Motion to Enforce Terms of

Plea Agreement/Petition for Post Conviction Relief. A review of the record reveals that the Defendant has failed to present any
meritorious issues on appeal and, therefore, this Court’s Order must be affirmed.

The Defendant was charged with Involuntary Deviate Sexual Intercourse,1 Unlawful Contact with a Minor,2 Statutory Sexual
Assault,3 Corruption of Minors4 and Selling or Furnishing Liquor to Minors5 in relation to a series of incidents that occurred
between the Defendant, then 32 years old and a 14-year-old girl who babysat for his children. On February 1, 2010, the Defendant
appeared before this Court and, pursuant to a plea agreement with the Commonwealth, entered a plea of nolo contendre to
Statutory Sexual Assault. The remaining charges were withdrawn. The Defendant was immediately sentenced to a term of proba-
tion of five (5) years. No post-sentence motions were filed and no direct appeal was taken.

On December 20, 2011, the Pennsylvania Legislature enacted SORNA, which became effective on December 20, 2012 and
imposed increased sexual offender registration requirements. As a result of the new SORNA registration requirements, the
Defendant became required to register as a sex offender for life.

On February 10, 2014, the Defendant filed a Motion to Enforce Terms of Plea Agreement/Petition for Post Conviction Relief
averring that no Megan’s Law registration was a term of his plea agreement and asking this Court to enforce the terms of that
agreement in regard to the increased registration requirement. After reviewing the record, this Court denied that Motion on
February 19, 2014. Defendant subsequently followed that Order with a Motion for Reconsideration/Clarification of February 19,
2014 Order of Court and a Petition to Lift Detainer/Motion for Conference. However, before this Court could take action on those
Motions, the Defendant filed a Notice of Appeal from the Order of February 19, 2014.

On appeal, the Defendant argues that this Court erred in denying the Motion insofar as the application of the retroactive regis-
tration requirements of SORNA violates his rights under both Constitutional and contract law. However, a careful review of the
record and the prevailing case law reveals that his claims are meritless.

In his filings, the Defendant has relied on Commonwealth v. Hainesworth, 82 A.3d 444 (Pa.Super. 2013) for the rule of law that
if the SORNA retroactive registration requirements violate the terms of a plea agreement, the trial court may order specific
enforcement of the terms of the agreement, thus removing the SORNA registration requirement. Although his general statement
of the Hainesworth holding is correct, the facts of this case are distinguishable, such that Hainesworth does not apply.

In Commonwealth v. Hainesworth, the defendant was charged with various counts of statutory sexual assault, aggravated
indecent assault, indecent assault and criminal use of a communication facility. He entered a negotiated plea to three counts of
statutory sexual assault, three counts of indecent assault and one count of criminal use of a communication facility. At the plea
hearing there was a specific discussion that the defendant did not plead to any of the crimes entailing Megan’s Law registration.
Thereafter, while he was on probation, SORNA went into effect and the Defendant became subject to its registration provisions.
Our Superior Court found that the plea agreement was “precisely structured so that Hainesworth would not be subject to a regis-
tration requirement.” Commonwealth v. Hainesworth, 82 A.3d 444, 448 (Pa.Super. 2013). The Court continued on to hold that “the
parties to this appeal entered into a plea bargain that contained a negotiated term that Hainesworth did not have to register as a
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sex offender. As such, it was not error for the trial court to order specific enforcement of that bargain.” Id. at 450.
The earlier case of Commonwealth v. Benner, 853 A.2d 1068 (Pa.Super. 2004), is also instructive. In Benner, the defendant pled

guilty to one count of aggravated indecent assault in 1999, when Megan’s Law I was in effect. He was imprisoned for a period of
time and was paroled after Megan’s Law II had already taken effect and was told that he was subject to the increased Megan’s Law
II registration requirements. Benner asserted that an agreement for no registration was a term of his plea and requested specific
enforcement of his plea agreement. A review of the record revealed that there was no discussion of registration at the plea hear-
ing and so the Court concluded that the record did not support the defendant’s claim that a lesser registration period was a term
of the plea agreement. See Commonwealth v. Benner, 853 A.2d 1068 (Pa.Super. 2004).

Most recently, in Commonwealth v. Partee, 86 A.3d 245 (Pa.Super. 2014), the defendant entered a negotiated plea of nolo
contendre to charges of indecent assault, corruption of minors and endangering the welfare of a child. He was initially subject to
a ten (10) year registration requirement, but after SORNA went into effect, his registration term was increased to life. After exam-
ining the record, the Partee Court noted that although there was “no indication he bargained for non-registration as a part of his
plea,… the ten-year Megan’s law registration period was discussed at the plea proceeding.” Commonwealth v. Partee, 86 A.3d 245,
249 (Pa.Super. 2014). As a result, the Court found that “while it was not an explicit term of the negotiated plea, it is apparent that
appellant’s negotiated plea agreement was structured so that he would only be subject to a ten-year rather than a lifetime reporting
requirement.” Id.

Here, a careful review of the record does not support the Defendant’s contention that no registration was a term of the plea
agreement. There was no mention of registration requirements at the plea hearing, when the terms of the agreement were put on
the record:

THE COURT: Mr. Hoffman, plea agreement or general plea?

MR. HOFFMAN: Plea agreement, nolo contendre to the count of statutory sexual assault. All other counts withdrawn and
a period of probation to be set by Your Honor.

(Plea Hearing Transcript, p. 2). Neither was there any mention of registration at any point during the hearing. 
Moreover, the record in its entirety suggests that the very favorable plea agreement was not structured to exempt the Defendant

from registration requirements, but rather was made because the victim would likely have testified that the sexual contact was
consensual, as she did at the preliminary hearing. Without a cooperating witness, the Commonwealth would have been unable to
sustain its burden of proof, thus necessitating the withdrawal of the more serious charges and the resulting plea only to Statutory
Sexual Assault.

Certainly this Court is not surprised by the Defendant’s recent assertion that the plea agreement was negotiated specifically to
exempt him from registration, as that position would obviously inure to his benefit. However, there is nothing anywhere in the
record to support that assertion. This Court cannot create and then enforce terms of a plea agreement simply because the
Defendant is displeased with a new law. As the record is completely devoid of any indication that a registration exemption was a
negotiated term of the agreement, and the record in fact indicates that the agreement was so made for other reasons, Hainesworth
does not apply and the Defendant is not entitled to relief. See Hainesworth and Benner, supra. This Court correctly denied the
Defendant’s Motion to Enforce Terms of Plea Agreement and the Defendant’s claims are meritless.

Accordingly, for the above reasons of fact and law, this Court’s Order of February 19, 2014, which denied the Defendant’s Motion
to Enforce Terms of Plea Agreement/Petition for Post Conviction Relief, must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: May 29, 2014

1 18 Pa.C.S.A. §3123(a)(7)
2 18 Pa.C.S.A. §6318(1)
3 18 Pa.C.S.A. §3122.1
4 18 Pa.C.S.A. §6301(a)(1)
5 18 Pa.C.S.A. §6310.1(a)

Commonwealth of Pennsylvania v.
Jerome Walker

Criminal Appeal—PCRA—After Discovered Evidence—Unavailable Alibi Witness

No. CC 200715481. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—May 16, 2014.

OPINION OF THE COURT
The defendant, Jerome Walker, has appealed from this Court’s denial of his Post Conviction Relief Act Petition. The defendant

was charged by criminal information with the following criminal offenses: Count 1 - Rape (18 Pa. C.S.A. § 3121(a)(l)); Count 2 -
Involuntary Deviate Sexual Intercourse (18 P.A. C. S.A. § 3121(a)(2)); Count 3 - Sexual Assault (18 Pa. C.S.A. § 3124.1); Count 4 -
Indecent Assault (18 Pa. C.S.A. § 3126(a)(l)); Count 5 - Simple Assault (18 Pa. C.S.A. § 2701(a)(3)); and, at Counts 6 through 10,
Criminal Conspiracy to commit the offenses set forth in the first five counts. The defendant proceeded to a non-jury trial before
this Court on September 16, 2009. On September 17, 2009, he was adjudge defendant guilty at Counts 2 through 6. A judgment of
acquittal was granted as to Count 1. The defendant was sentenced on December 8, 2009 to not less than seventy-two (72) nor more
than one hundred and forty-four (144) months at Count 2 and to no further penalty at the remaining counts.
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The defendant filed a timely Notice of Appeal to the Pennsylvania Superior Court. Before that Court, he raised three issues, all
of which were related to his claim that he was not advised during the jury trial waiver colloquy that he could only be convicted in
a jury trial if all twelve jurors concluded that his guilt had been proven reasonable doubt.1 On July 26, 2012, the Superior court
affirmed judgment of sentence. A subsequent Petition for Allowance of Appeal to the Pennsylvania Supreme Court was denied on
January 18, 2013.

The defendant filed a Pro-Se PCRA Petition on March 12, 2013 in which he set forth two claims: one alleged that counsel was
ineffective and one alleged that the evidence was insufficient to support the verdict. Counsel was appointed and, in an amended
Petition filed on April 16, 2013, counsel raised two claims. 1) That defendant was entitled to a new trial based on after-discovered
evidence in that an alibi witness, who was unavailable at trial, became available; and, 2) that the defendant’s due process rights
were violated when the Commonwealth did not disclose that the alibi witness had provided an exculpatory statement to the police.
The Commonwealth filed an answer and the Court held an evidentiary hearing on September 27, 2013. The parties thereafter filed
briefs in support of their respective positions. The Petition was denied and this appeal follows. In the Concise Statement of Errors
Complained of on Appeal, the defendant described four separate issues. All, however, involve the his claim that he was entitled to
a new trial on the basis of the after-discovered alibi witness.

The facts underlying the defendant’s convictions were set forth in this Court’s initial 1925 B Opinion. The Court wrote:

The Commonwealth presented four witnesses, the victim and three police officers. The victim, Tony Lynn Woodring,
testified that on the evening of September 25, 2007, she was at the home of a friend, Shelley Gamrod, who lived a couple
of blocks from her home. She left her friend’s between 9:00 or 10:00 p.m., intending to walk the to her home. Her route
would take her down Park Lane. As she approached Park Lane, she heard voices coming from behind her, but did not turn
to see who was behind her. Suddenly, she was struck in the back by an object she thought had to be a “bat or metal pipe
or something.” (N.T. 9/16/09; p. 23). The blow caused her to fall forward to the ground where she landed on her hands
and knees. She was immediately accosted by three males. Two were African-American and one was Caucasian. She strug-
gled with her attackers, who groped her breasts, buttocks and in between her legs, reaching inside her clothing. She then
felt someone grab the hair on the back of her head and pull her head back. She described what happened next in this
exchange between her and the prosecutor:

Q: And what, if anything, happened in relation to the person that was standing in front of you? What happened?

A: At that time he lifted up his shirt.

Q: Pardon me?

A: He lifted up his shirt and kind of pulled down his pants, and then he stuck his penis into my mouth.

Q: How did you react when that person inserted his penis into your mouth?

A: I began to bite down.

Q: When you bit down, did that stop the insertion?

A: Yea.

Q: What, if anything, occurred after you bit?

A: He pushed back and called me an F’ ing bitch.

Q: Now, the person that stood in front of you and inserted his penis into your mouth, is he in the courtroom today?

A: Yes.

(N.T. 9/16/09; pp. 28-30).

The victim pointed to the defendant in Court and stated that he was the individual who pulled her head back and
placed his penis in her mouth. The defendant pushed her back, she bit him and a spotlight in the area came on. The defen-
dant and his accomplices ran from the area. The victim went home and told her neighbor, Brian, what had happened, but
feared calling the police. Eventually, however, she did telephone the police. They came to her home and interviewed her.
When they were done, she went to the hospital where she received medical attention. She met with the police again and
helped create a composite drawing of the suspect. That composite drawing was admitted as Commonwealth Exhibit
number 3. She was also shown a photographic array.

Carnegie police officer Steven Pletcher testified that he was dispatched on the morning of September 25, 2007 to
respond to the victim’s report of a sexual assault. She told the officer that she had been assaulted the previous evening
by three males. She provided descriptions of her assailants. Officer Pletcher stated that he did not believe that the victim
was under the influence of drugs or alcohol. She gave him the clothes she was wearing that night. When the interview
concluded, she was transported to the hospital for medical treatment.

Carnegie Officer Scott Schmeltz also testified. He said that on September 24, 2007 at approximately 11:45 p.m., he
was dispatched to the area of 432 Broadway Street in Carnegie to a report of males fighting. Upon arriving, he found three
African American males who told him that they had gotten into an argument with a white male but that he had left the
scene. The three individuals then identified themselves as Derrick Anderson, Jerome Walker, and Antoine Reavis. It was
later determined that Antoine Reavis was actually Antoine Dean. Officer Schmeltz testified that the address where he
encountered the defendant, 432 Broadway, was less than a quarter mile from 430 Beechwood, the victim’s residence.2

He said that the distance between 432 Broadway and the area on Park Lane where the victim was attacked was approx-
imately one block.

Finally, former Carnegie Police Officer Mark Samangy testified. He said that he arrested the defendant on October
2, 2007 and transported him to the Carnegie Police Department for processing. When that was completed, the defendant
was brought to an interview room where Officer Samangy provided the defendant with an explanation of his Miranda
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Rights. The rights were read to the defendant from a form and the defendant then initialed and signed the form as well.
This form was admitted into evidence as Commonwealth Exhibit #6.

Officer Samangy then asked the defendant if he was involved in the assault on Ms. Woodring on September 24, 2007.
Officer Samangy described the defendant’s response as follows:

“Mr. Walker was ranting, and during this interview, a particular rant, which I’m going to quote that Mr. Walker did say,
and I quote, “He and his boys were all over that bitch, and she deserved what she got,” end quote. Then there was a
moment of silence as I looked at Detective Oros after he made that statement, and he then stated, quote, ‘I’m just funning
with all you,’ end quote.”

(N.T. 9/17/09; p. 72). Officer Samangy did acknowledge on cross-examination that he did not memorialize this statement
in a written report until July, 2008, some ten months after the assault.

(Trial Court Opinion, July 14, 2010, at pp. 4-8).

At the PCRA hearing, the defendant presented his alibi witness, Daric Anderson. Anderson testified that on the night of the
sexual assault, he and the defendant were in his apartment watching television, going outside occasionally to smoke cigarettes. (HT
at 6). He stated that between 10:00 p.m. and 10:30 p.m., he went into the apartment and when he returned outside, observed the
defendant, an individual by the name of Antoine Dean, an unidentified man and an unidentified woman arguing. He stated that the
police were present at that time and he spoke with them. He said that Dean then left their company but he and the defendant stayed
together the rest of the night. He said that the police returned the next day, accused him and the defendant of committing a rape,
and arrested the defendant.

Anderson testified that he was aware that the defendant was on trial and he kept in touch with defendant’s attorneys. He said
he did not recall being subpoenaed but did come to the Courthouse to speak with an attorney. He did not get to talk to him because
he claims that he was told the attorney was sick. He said he never resumed contact with the attorney but did keep in touch with
the defendant at the county jail.

Defendant’s trial counsel testified that he did not recall ever speaking with or having contact with Anderson. While he did not
specifically recall reviewing the file to see if there was an alibi notice, he said it was his normal practice to do so and to attempt to
locate any potential alibi witnesses. He said the he recalled using an investigator in this matter and that his practice would have
been to use the alibi notice as a starting point to secure any potential alibi evidence. He had no specific recollection of not being
able to find Anderson as a witness and does not recall the defendant ever telling him where to find Anderson.

The defendant contends that Anderson was an after-discovered witness and does not allege that trial counsel was ineffective
for failing to locate and secure his attendance at the trial. The test for the granting of relief on the basis of after-discovered
evidence has four parts. First, it must be established that the evidence has been discovered after the trial and could not have been
obtained at or prior to the conclusion of the trial by the exercise of reasonable diligence. Second, the evidence must be more than
simply corroborative or cumulative. Third, it must not be used solely to impeach the credibility of the witness. And, finally, it must
be of such a nature and character that a different verdict would likely result if a new trial is granted. Commonwealth v. McCraken,
659 A2.d 541, Pa. 1995. It is defendant’s burden to prove by the preponderance of the evidence that each of these factors have been met.

This Court concluded, based upon the evidence, that the defendant failed to meet this burden. Daric Anderson was known to
the defendant and, according to Anderson, he and the defendant kept in touch throughout the defendant’s incarceration, only
losing touch after the defendant was convicted and moved from the Allegheny County Jail. (HT 11). The Court does not find
credible the claim that it was impossible for the defendant to locate Anderson and have him appear for trial. Clearly, through
the exercise of reasonable diligence, this witness could have been produced at trial. It is also important to note that the defendant
did not testify at the PCRA hearing. Anderson did not claim that he ever met with defense counsel or explained to them what
he could have testified about. Nor is there anything in the record of the PCRA hearing establishing that the defendant advised
counsel what Anderson would have said had he been called as a witness or attempt to assist counsel in locating Anderson, who was
apparently a close friend. Trial counsel had no specific recollection of having had any contact with Anderson. (HT 21). Nor did
he testify to any conversations he may had with the defendant over the need for Anderson as an alibi. Counsel did testify that his
practice would have been to use the investigator he had assigned to the case to locate and interview potential witnesses. (HT 22-23).
The record does not reveal if this happened or not. As it was defendant’s burden to establish that Anderson’s appearance at trial
could not have been secured through reasonable diligence, it was his burden to show that he exercised such diligence. The testimo-
ny of Anderson shed no light on what effort were made to locate him and trial counsel had no recollection. Accordingly, the defen-
dant failed to meet his burden of showing that he acted with reasonable diligence in securing the attendance of Anderson at trial.

The defendant also failed to establish that had Anderson testified the outcome of the trial would have been different. Anderson
was not a credible witness at the PCRA hearing. Moreover, the “alibi” he would have provided was profoundly weak. It actually
placed the defendant approximately one block from where the rape occurred at the time it occurred. The apartment where
Anderson claimed he and the defendant were, between 10:00 and 10:30 the night of September 24, 2007, was, according to the trial
testimony of Carnegie Police Officer Scott Schmeltz, approximately one block from where the victim was assaulted. His testimony
as to the time he and the defendant encountered the police, however, was contrary to the trial testimony of the police officer who
responded to that disturbance. Officer Scott Schmeltz stated that he was dispatched to 432 Broadway at 11:45, where he encoun-
tered the defendant, Anderson and another male. Anderson claimed at the PCRA hearing that the police came there between 10:00
and 10:30. In addition, Anderson’s testimony placing the defendant with him when the assault occurred was contradicted by the
victim who positively identified the defendant as one of her assailants. Finally, the defendant’s own inculpatory statement contra-
dicted Anderson’s claim that he and the defendant were together and somewhere other than where the victim was attacked.
Frankly, the Court does no doubt that the defendant and Anderson were together when the victim was attacked.3 They were
present, together, at the scene of the assault, when it occured. The victim was only able, however, to identify the defendant.4 The
victim positively identified the defendant at trial and the defendant gave an exculpatory statement when interviewed following his
arrest. The Court is satisfied that had Daric Anderson testified at trial consistent with what he said during the PCRA hearing, the
verdict in this case would have been no different.

The defendant offered no evidence in support of his claim that the Commonwealth withheld exculpatory evidence from the
defendant. Accordingly, that claim was also properly dismissed.

Accordingly, the Post Conviction Relief Act Petition was properly denied.
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BY THE COURT:
/s/Manning, P.J.

1 The defendant did not pursue the claim he had raised in his Concise Statement of Errors that the evidence was insufficient to
support the verdicts.
2 According to Google Maps, the actual distance is .10 miles.
3 In fact, in his challenge to the sufficiency of the evidence raised in the Concise Statement of Errors Complained of on Appeal
the defendant asserted that “the credited testimony established that he was merely present when the crimes were committed by
someone else.” (Appellant’s Concise Statement of Errors, at p. 1.).
4 The likelihood that Anderson was the other African-American who participated in this assault provided him with good reason to
not appear at the defendant’s trial.
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City of Pittsburgh v.
Fraternal Order of Police
Fort Pitt Lodge No. 1

(on-duty and off-duty pay for events)
Miscellaneous—Employment—Arbitration

No. SA13-01109. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—March 11, 2014.

MEMORANDUM OPINION
The Grievance

Before the court is an appeal from an arbitration award dated September 30, 2013 sustaining the grievances of members of the
Pittsburgh Fraternal Order of Police (hereinafter FOP) challenging the rate of pay afforded “on-duty” officers when assigned by
City Police management to work alongside “off-duty” officers working additional hours on behalf of a secondary employer - typi-
cally involving the management of traffic flow preceding and following (the “take and break of”) high attendance sports and civics
events within the City, (i.e. Steelers, Penguins, Pirates, Kenny Chesney, etc ... ). Pursuant to the relevant provisions of the collec-
tive bargaining agreement, on-duty officers at such events (and/or otherwise) are paid the base pay rate, while “off-duty” officers
working secondary employment details are paid a secondary employment rate of one and a half (1&1/2) times the pay rate of a
police officer with four years of experience. Notwithstanding the discrepancy in the pay rate, the on-duty officers are performing
substantively identical duties as the “off-duty” secondary employment officers. Apparently, the pay rate for such off-duty secondary
employment officers has been established, following longstanding “tensions” between the City, the FOP, and large venue business
operators throughout the city. These tensions were resolved, in part, following the entry of a 2007 consent order effectively setting
the parameters for resolutions of conflicts related to establishing a plan for managing traffic and assignment of on-duty and
off-duty officers related to the take and break of large scale city sporting and civic events.

The Arbitrator’s Decision
The arbitrator set forth the factual history of the case and the grievances involved and fairly described the FOP and the City’s

position with respect to the legal questions raised. Ultimately the arbitrator concluded:

As noted heretofore in this Award the issue involved herein is a rate of pay question. The question to be decided is
whether on-duty officers who are assigned to work with off-duty officers who have volunteered to work large scale
events for secondary employers should be paid at the same rate of pay that the off-duty officers are receiving. In review-
ing the arguments presented by the parties, it would appear to be inequitable for an on-duty officer to be called to
supplement the secondary off-duty officers for an event such as a large concert or an event, for example, at the Consol
Energy Center but be paid at a lesser rate of pay. The example used by Officer Schwartzwelder is persuasive. He was
only 60 feet away from a fellow officer working secondary employment doing the same work and yet was receiving less
pay. This raises a valid and legitimate pay concern for an on-duty officer. The rate of pay for the hours worked by
officers on duty who are called to provide services to supplement the secondary employees would appear to be such that
the on-duty officer should be entitled to the same rate of pay. It does not appear justifiable for these on-duty officers
doing the same work at the same event as the secondary officers yet receiving a lesser rate of pay. Therefore it is my
conclusion, based upon the grievances and the arguments presented, that on-duty officers sent to work special events
should be paid at the same rate of pay as the rate being paid to officers working the special events as a secondary
employment detail.

Arbitrators decision and award, September 30, 2013, pages 6-7.

Scope of Review
The parties agree that the scope of review of this Court on appeal from an arbitration award is narrow certiorari. The narrow

certiorari scope of review limits the court’s review to issues including:

1. The jurisdiction of the arbitrator,
2. The regularity of the proceedings,
3. Whether the arbitrator exceeded his/her powers, and
4. Whether the arbitration award constitutes a deprivation of constitutional rights.

The City’s Position
The City appeals the award of the arbitrator asserting that he exceeded his authority and/or jurisdiction in deciding that

on-duty officers assigned to special events should be paid the same as officers working the special event on a secondary employ-
ment detail. The City points out that questions related to the jurisdiction of the arbitrator focus on whether the arbitrator acted
with respect to the general class of controversies that the law empowers it to consider, where questions regarding whether the arbi-
trator exceeded his powers focus on the specific action that the arbitrator took in resolving the dispute and inquires as to whether
the action was authorized. City of Philadelphia v. International Association of Firefighters, Local 22 999 A.2d 555, 564 (Pa. 2010).

The City specifically argues that: 1) the arbitrator’s award exceeded the arbitrator’s authority in that consideration of the
impact of the secondary employment program is not rationally related to the terms and conditions of on-duty officers’ employment
and 2) even if the arbitration award were interpreted by this Court to be dictated by a relevant term and condition of employment
for on-duty officers, the award implicates and unduly infringes upon a managerial prerogative of the City. Finally, the City asserts
that the arbitrator’s award exceeds the jurisdiction of the arbitrator because it violates the Pennsylvania Constitution, inasmuch
as it purportedly mandates that a “governing body carry out an illegal act”.

The FOP’s Position
In response, the FOP does not address the substantive merits of the arbitrator’s decision, but rather challenges the City’s ability

to reach the substantive merits because of the limited scope of review applicable to this appeal. The FOP identifies a statement of
question involved on this appeal as:
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Whether [the arbitrator] exceeded his authority thus rendering the arbitration award reviewable?

Later in its brief, the FOP states:

[The arbitrator] decided the issue “whether on-duty officers who are assigned to work with off-duty officers who have
volunteered to work large scale events for secondary employers should be paid at the same rate of pay that the off-duty
officers are receiving?

Brief of Respondent, page 5. The thrust of the FOP’s legal argument, however, is that the issue of rate of compensation rights
pursuant to the collective bargaining agreement are a matter within the jurisdiction of the arbitrator:

[The arbitrator] had jurisdiction of the subject matter, the rate of pay for certain work performed. He did not exceed his
jurisdiction because he decided only the issue presented.

Brief of Respondent, page 7.

As indicated above, the FOP and the City appear to be in accord with respect to the scope of review applicable to this arbitra-
tion appeal; interestingly, however, the FOP provides insightful authority with respect to the specifics of that scope of review:

The Pennsylvania Commonwealth Court has stated that an arbitrator only exceeds his jurisdiction when he addresses an
issue that was not submitted to him. Id. at 133. ... If the acts the arbitrator orders the employer to perform are legal and
related to the terms and conditions of employment, then authority is not exceeded. Id. (citing Commonwealth v.
Pennsylvania State Troopers Association, 611 Pa. 56, 23 A.3d 966 (2011)). “Section 1 of Act 111 provides that terms and
conditions of employment include compensation, hours, working conditions, retirement, pensions, and other benefits.” Id.
(citing 43 P.S. §217.1). Where the issue on appeal is a pure question of law, or the application of undisputed facts, the
review is plenary. Borough of Montoursville v. Montoursville Police Bargaining Unit, 958 A.2d 1084, 1089 (Pa. Cmwlth.
2008)(citing Town of McCandless v. McCandless Police Officers Association, 587 Pa. 525, 901 A.2d 991 (2006)). However,
the courts apply the extreme standard of deference applicable to Act 111 awards where the appeal depends upon fact-
finding or upon interpretation of the collective bargaining agreement. Borough of Montoursville, 958 A.2d at 1089 (citing
City of Philadelphia v. Fraternal Order of Police Lodge No. 5, 932 A.2d 274 (Pa. Cmwlth.) appeal granted 595 Pa. 403, 938
A.2d 986 (2007)).

Brief of Respondent, pages 3-4.

ANALYSIS
Jurisdiction

I do not conclude that the arbitrator exceeded the scope of his jurisdiction. There is no question that a duly appointed arbitrator
properly resolves grievances concerning the appropriate rate of pay due and owing to members of the FOP under the collective
bargaining agreement. Accordingly, I do not conclude that this matter constituted one that was not within the general class of
controversies that the law empowers the arbitrator to act upon. Rather, my inquiry focuses upon the question of whether the
arbitrator’s award exceeded the legal scope of the arbitrator’s powers.

Scope of Powers
I conclude that the arbitrator did exceed his authority in that his award plainly does not decide the question of what the

collective bargaining agreement, in fact, does require on-duty officers to be paid when reassigned to perform duties similar to
those performed by off-duty secondarily employed officers, but rather decides what the arbitrator believes the collective bargaining
agreement should require on-duty officers to be paid under such circumstances. The City’s assertion that the arbitrator’s resolu-
tion of the grievances before him in this manner resulted in an award that is both: 1) not rationally related to the terms and
conditions of the grievants’ employment, and 2) implicates and infringes upon a managerial prerogative of the City, are well founded.

Simply stated, an on-duty police officer has certain rights of compensation consistent with the collective bargaining agreement.
These rights are not impacted, directly or indirectly, by the rights that any other person, officer or otherwise, has with respect to
compensation for similar or identical services pursuant to any statutory or other independent contractual obligation. To rely upon
considerations governing the rights and obligations of employers and/or officers with respect to the deployment of off-duty
officers for secondary employment at large scale city sporting and civic events is to judge the compensation rights of the on-duty
members of the FOP by a yardstick that is wholly not contemplated under the collective bargaining agreement.1 The terms and
conditions of the collective bargaining agreement are the only relevant considerations. The arbitrator’s appeal to principles of
equity, while understandable, and in many respects laudable, are simply misplaced. The only governing controlling agreement that
the arbitrator may rely upon is the collective bargaining agreement. It is apparent that the arbitrator has concluded that the
collective bargaining agreement establishes a rate of pay for on-duty police officers that is different than the rate of pay that the
arbitrator ultimately awarded these on-duty police officers.

It is also true that the arbitrator’s award implicates and infringes upon the City’s managerial prerogative.2 In my judgment, the
fundamental managerial prerogative that the arbitrator’s award implicates and infringes upon is the City’s managerial preroga-
tive to negotiate the terms and conditions of compensation for on-duty officers pursuant to the collective bargaining agreement.
The arbitrator’s award in no respect suggests that the collective bargaining agreement is unclear with regard to the amount of
compensation owed to on-duty officers who are reassigned to special events at which off-duty secondarily employed officers will
be performing similar or identical work, but rather the arbitrator simply observes that such an arrangement “appear[ s] to be
inequitable”. This plainly constitutes a finding, not that the arbitrator believes that the collective bargaining agreement actually
provides for a higher compensation rate for on-duty officers reassigned to special events, but rather that the collective bargaining
agreement should provide a higher rate of compensation for on-duty officers reassigned to special events.

That the arbitrator’s award is ultimately based upon the arbitrator’s judgment as to what the collective bargaining agree-
ment should say as opposed to what it actually says is made clear in the opinion section of the arbitrator’s award where he
makes plain that there is no confusion as to the fact that there exists two different classes of officers: on-duty officers reassigned
to work special events, and off-duty officers who are secondarily employed to work special events. It is likewise clear that there
is no lack of clarity that the established rates of pay for these two classes of officers are different. Rather, the arbitrator merely
concludes that:
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... [I]t would appear to be inequitable for an on-duty officer to be called to supplement the secondary off-duty officers for
an event such as a large concert or an event, for example, at the Consol Energy Center but be paid at a lesser rate of pay.

. . .

This raises a valid and legitimate pay concern for an on-duty officer. The rate of pay for the hours worked by officers on
duty who are called to provide services to supplement the secondary employees would appear to be such that the on-duty
officers should be entitled to the same rate of pay. It does not appear justifiable for these on-duty officers doing the same
work at the same event as the secondary officers yet receiving a lesser rate of pay.

Arbitrators decision and award, September 30, 2013, pages 6-7.

The arbitrator’s analysis in no respect relies upon an interpretation of the collective bargaining agreement or application of
the terms and conditions of the collective bargaining agreement. In point of fact, the arbitrator does not, because he cannot,
point to any actual language from the collective bargaining agreement that supports his analysis. Indeed, the arbitrator, him-
self, does not even purport that his analysis constitutes an “interpretation” of the collective bargaining agreement. Rather, in
spite of what the arbitrator recognizes as the clear and unambiguous terms and conditions of the collective bargaining agree-
ment (at least as to this issue), the arbitrator supplants such terms and conditions with his own judgment relying upon princi-
ples of equity and fairness regarding the value of compensation for work performed by officers.3 This is important because, as
the FOP itself points out:

Where the issue on appeal is a pure question of law, or the application of undisputed facts, the review is plenary. Borough
of Montoursville v. Montoursville Police Bargaining Unit, 958 A.2d 1084, 1089 (Pa. Cmwlth. 2008)(citing Town of
McCandless v. McCandless Police Officers Association, 587 Pa. 525, 901 A.2d 991 (2006)). However, the courts apply the
extreme standard of deference applicable to Act 111 awards where the appeal depends upon fact-finding or upon inter-
pretation of the collective bargaining agreement. Borough of Montoursville, 958 A.2d at 1089 (citing City of Philadelphia
v. Fraternal Order of Police Lodge No. 5, 932 A.2d 274 (Pa. Cmwlth.) appeal granted 595 Pa. 403, 938 A.2d 986 (2007)).

Brief of Respondent, pages 3-4.

The arbitrator’s decision cannot be fairly characterized as based upon unique fact finding and/or an interpretation of the
collective bargaining agreement. To the contrary, the material facts are utterly undisputed and the arbitrator did not interpret the
collective bargaining agreement but, rather, explicitly disregarded its clear terms. In this respect, the arbitrator’s award is not
entitled to the deference traditionally afforded such discretionary determinations by Act 111 arbitrators. Exercising plenary
review of the legal issues involved, I conclude that the award exceeds the arbitrator’s authority. The question of what the collec-
tive bargaining agreement “should” provide is not a question for resolution by the arbitrator, (or for that matter, this Court) but
rather a question for the collective and collaborative negotiation and (hopefully) ultimate agreement and acceptance of both the
City and the FOP.4

In light of my findings above, it is not necessary that I reach the question of whether the arbitration award exceeded the
arbitrator’s jurisdiction because it violated Article III Section 31 of the Pennsylvania Constitution in that it purportedly mandated
that a “governing body carry out an illegal act”.

BY THE COURT:
/s/Colville, J.

1 For example, there is no question that the arbitrator would have exceeded his authority if (rather than relying upon the fact that
on-duty Pittsburgh police officers were paid at a rate disparate from the rate paid to off-duty secondary employed police officers
at the same events) he based his decision upon the fact that on-duty Pittsburgh police officers were paid at a different rate than
on-duty Philadelphia police officers for performing the same work. While it may be genuinely true that there is a certain inequity
between the rates of pay between Pittsburgh and Philadelphia on-duty police officers, that is simply of no moment with respect to
the grievants’ claims in this case.
2 It is important to note that neither of the parties contest that the City maintains the managerial prerogative to reassign on-duty
police officers to special events at which off-duty secondarily employed officers are performing similar or identical work. The
grievances in this case relate only to the compensation that such on-duty officers are entitled to, and not whether the City has the
authority to, in the words of counsel for the FOP, “strip the zones” (a characterization that the City does not endorse) in order to
provide coverage for the special events.
3 Counsel for the FOP asserted during oral argument that the arbitrator’s decision was in all material respects entirely consistent
with a proposed award drafted and prepared primarily by counsel for the FOP and presented to the arbitrator, with the consent of,
and following review, but without significant proposed revision by, counsel for the City. Counsel for the FOP has suggested,
(certainly implicitly, and perhaps explicitly), that because the City did not oppose this proposed draft award, it is in some regards
improper that the City now takes issue with the arbitrator’s ruling. Of course, while argued, none of this purported history is apparent
from the record before me, and the legal issues (presumably equitable estoppel, waiver and/or accord and release), if any, are not
briefed and not fairly raised before me. I would also note that counsel for the City has been, in my judgment, both fully candid with
the Court and appropriately zealous in her representation of the City’s interests with respect to this historical contention. I address
this issue not because it is directly relevant to my determinations, but rather because it does tend to explain, at least in part, how
the arbitrator’s award may have relied so heavily upon principles of equity, rather than focusing simply upon the rights of the
parties pursuant to the collective bargaining agreement. It is not uncommon that grievances such as these are resolved through
negotiation and conciliation, and sometimes those efforts resolve in the form of formal settlements, and sometimes they resolve in
the form of uncontested judicial orders. Jurists who adopt proposed uncontested judicial orders do not anticipate that those orders
will later be appealed by the parties who did not contest such orders. Accordingly, and particularly in light of this purported history,
it is not my intention to unduly or unfairly call into question or challenge the merits of the arbitrator’s analysis and decision.
4 Of course, this is a matter that one might fully anticipate would be the subject of future collective bargaining negotiations between
the City and the FOP.
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City of Pittsburgh v.
Fraternal Order of Police
Fort Pitt Lodge No. 1

Employment—Civil Service Act—Residency—Arbitration

No. SA14-000290. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—July 9, 2014.

MEMORANDUM OPINION
Parties

The Respondent is the Fraternal Order of Police, Fort Pitt Lodge No. 1 (hereinafter “FOP”), a labor organization and the exclu-
sive, recognized collective bargaining representative for City of Pittsburgh police officers pursuant to Act 111 of 1968, 43 P.S.
§217.1 et seq. and the Pennsylvania Labor Relations Act (“PLRA”), 43 P.S. §211.1 et seq. The Petitioner is the City of Pittsburgh
(hereinafter “City”), a political subdivision of the Commonwealth and the public employer of the FOP’s members within the mean-
ing of Act 111 and the PLRA.

Collective Bargaining and the Civil Service Act
The FOP and City are parties to a consolidated Collective Bargaining Agreement (CBA) covering the term January 1, 2010

through December 31, 2014. Section 18(S) of that CBA provides that “if the Pennsylvania State Legislature enacts legislation relating
to ... the issue of residency requirements for police officers in cities of the second class, the parties may reopen the contract to
negotiate and/or arbitrate under these limited conditions.” It further provided that the arbitration panel retained jurisdiction to
address that issue if the parties could not reach agreement. (Reproduced Record, Vol. 2; CBA page 117).

The City of Pittsburgh is a city of the second class, with police civil service mandates that apply only to it. See the Policemen’s
Civil Service Act (for Cities of the Second Class,) 53 P.S. § 23531-23540 (hereinafter “Civil Service Act”). On October 24, 2012, the
Governor signed Act 195 of 2012 (hereinafter “Act 195”), making effective the General Assembly’s amendment to Section 3 of the
Civil Service Act. That statute, among other things, continues to dictate certain requirements about residency for Pittsburgh’s
police officer employees. Where the Act had previously required:

[a] person applying for appointment shall not be required to be a resident of the city at the time of application for original
appointment. The person shall, however, be required to become a bona fide resident of the city at the time of employment,
and city residency must be maintained for the entire period of employment.

after the amendments affected by Act 195, the requirements pertaining to police residency are as follows:

[a] city of the second class may require a police officer to become a bona fide resident of the city as a condition of employment.

Accordingly, where the Civil Service Act once set forth the mandate that a person appointed as a police officer “shall” become
a city resident at time of employment and for the entire period of employment, the Legislature eliminated that mandate with
passage of Act 195. Section 23532 of the Civil Service Act now provides that the city “may” require its police officers to become
city residents. 53 P.S. § 23532. The instant dispute is about the significance of that change.

Procedural History
The FOP asserted rights to re-open negotiations pursuant to a specific term in the Collective Bargaining Agreement and

pursued interest arbitration upon impasse with the stated end of achieving a non-residency clause contrary to the City’s long-
standing requirement for all employees to live within the City’s borders. The interest arbitration panel was re-convened with the
City objecting to the panel’s jurisdiction, arguing that applicable, extant law simply does not authorize an interest arbitration panel
to consider the police union’s demand for non-residency.

A majority of the interest arbitration panel members rejected the City’s arbitrability challenge. The panel issued its award,
entitled Supplemental Interest Arbitration Award, on March 14, 2014, modifying the city-only residency requirement to a mileage
based restriction requiring residency within 25 air miles from the City-County Building. The City filed its petition for review on
March 18, 2014, asserting that the panel acted without jurisdiction and exceeded its authority. The FOP filed a timely response on
March 25, 2014 citing case law identifying residency as a mandatory subject of bargaining under Act 111.

Scope of Review
The parties appear to agree that the narrow certiorari scope of review applies to appeals from Act 111 arbitration awards. This

limits the Court’s review to questions involving only: 1) the jurisdiction of the arbitrator(s); 2) the regularity of the proceedings;
3) an excess of the arbitrator’s authority; and 4) a deprivation of constitutional rights. City of Philadelphia v. International
Association of Firefighters, Local 22, 606 Pa. 447, 461, 999 A.2d 555, 563 (2010) (citing City of Pittsburgh v. FOP, 595 Pa. 47, 938
A.2d 225, 229 (2007)).

City Position
The City contends that the majority of the arbitrators exceeded the scope and extent of their authority because the plain mean-

ing of the words of Act 195 of 2012 permits the City to require city residency of its police officers if it chooses to do so. The City
further contends that the 2012 amendments to the Civil Service Act grant to the City a “managerial prerogative” with respect to
the question of residency of its officers. Finally, the City asserts that the arbitrator’s award is unconstitutional inasmuch as it
requires the City to undertake an illegal act it violates “equal protection” rights and because it is without a rational basis.

Analysis
The City argues that the General Assembly’s 2012 amendment of the Civil Service Act did not simply strike the clause requiring

residency, but instead the General Assembly added language to grant Pittsburgh explicit permission to require residency of its
police employees. Additionally, the intention expressed by various legislators voting for Act 195 was to give the City of Pittsburgh,
a Home Rule municipality, local control over the issue of police officer residency. That intention, the City contends, is consistent
with the grant of authority to a Home Rule municipality, and is also consistent with the residency ordinance previously enacted in
1979 after the electorate of the City of Pittsburgh adopted Home Rule.
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Looking solely to the language of the Act 195 amendments to the Civil Service Act, and without consideration of the impact of
other relevant statutory language, the City’s argument has initial facial and common-sense appeal. The City’s argument, however
fails to adequately address other statutory language and decades of Pennsylvania appellate court jurisprudence that is relevant to
the analysis and that cannot be harmonized with the City’s position - specifically statutory authority directly related to collective
bargaining rights, and jurisprudence directly related to residency requirements.

Residency as Subject of Collective Bargaining
Collective bargaining rights in Pennsylvania are governed by Act 111 of 1968, 43 P.S. §217 et seq. The scope of collective

bargaining is limited to those issues identified in Section 1 of Act 111. 43 P.S. §217.1 Borough of Morrisville v. Morrisville Borough
Police Benevolent Association, 756 A.2d 709-710 (Pa. Cmwlth. 2000) (citing FOP, Rose of Sharon Lodge No. 3 v. PLRB, 729 A.2d
1278 (Pa. Cmwlth.) appeal denied, 743 A.2d 923 (Pa. 1999)). Section 1 provides that police officers “have the right to bargain
collectively with their public employers concerning the terms and conditions of their employment, including compensation, hours,
working conditions, retirement, pensions and other benefits.” 43 P.S. § 217.1. Act 111 does not specifically identify “residency” as
a bargainable subject or not; accordingly, it has fallen to our courts to decide whether residency is covered by the Act’s catchall
phrases: “terms and conditions of employment” or “working conditions.” An Act 111 arbitration panel’s authority is limited to those
subjects deemed “terms and conditions of employment”. FOP Lodge No. 2 v. City of Scranton, 364 A.2d 753-754 (Pa. Cmwlth. 1976).
Our Courts have, long ago, determined that residency is a term and condition of employment for police officers and therefore a
matter within the jurisdiction and authority of an Act 111 interest arbitration panel. Township of Moon v. Police Officers of the
Township of Moon, 508 Pa. 495, 498 A.2d 1305 (1985); Jeske v. Upper Yoder Township, 403 A.2d 1010, 1013 (Pa. Cmwlth. 1979)
(citing Cheltenham Township v. Cheltenham Police Department, 301 A.2d 430 (Pa. Cmwlth. 1973)).

In Township of Moon v. Police Officers of the Township of Moon, 508 Pa. 495, 498 A.2d 1305 (1985), the employer challenged
an interest arbitration provision modifying the township-only residency requirement asserting that do so was in excess of the
arbitrators’ authority. The Township contended that police residency is a management prerogative. Moon Twp., 508 Pa. at 510, 498
A.2d at 1313. The Supreme Court denied the appeal and affirmed the award. In doing so, it held that

We are of the view that the Commonwealth Court’s decision holding that residence as a requisite for application to
or membership in a police department clearly is a condition of employment within the meaning of section 1 of Act
111, Cheltenham Township v. Cheltenham Police, supra, cannot be seriously questioned. Residency requirements
have traditionally been considered as a term or condition of employment and therefore an appropriate subject for
collective bargaining. Nor are we persuaded that the uniqueness of the relationship of fire and police personnel
with their public employer is a relevant factor to warrant a change in this conclusion. Upper Yoder Township,
supra; Cheltenham Township, supra. The same result would obtain under the rule set forth in Washington
Arbitration Case, supra.

Since the residency requirement has not been preempted by, or prohibited by, an existing statute the panel possessed the
authority to include paragraph #13 within its Award. Both the Commonwealth Court and the PLRB have recognized that
a residency requirement is a legitimate condition of employment and thus a mandatory subject of bargaining. We agree
and note that under the standard set forth in the Washington Arbitration Case, supra, residency, as a legitimate condition
of employment is within the scope of collective bargaining.

Moon Twp., 508 Pa. at 510-511, 498 A.2d at 1313 (citations omitted).1

Limit of Arbitrators’ Authority
It being determined that residency is a mandatory subject of bargaining, the next question is simply whether the Legislature

permits arbitrators to grant that benefit. Prior to Act 195 of 2012, the answer to this inquiry was a resounding “no.” Act 195
changed the answer to “yes.” An arbitration panel is empowered to direct a municipality to do anything that it is lawfully empow-
ered to do. Following the Act 195 amendments to the Civil Service act, the City “may” require police officers to be residents or it
may not, as such it is lawfully empowered to do so, and may be directed by an interest arbitration award to do so.

The FOP persuasively argues that the Legislature’s use of the permissive “may,” rather than creating unlimited discretionary
authority as to residency in favor of the City; instead, when applied to then-extant law, supports the FOP’s position:

The Supreme Court recently summarized [the “management right versus bargainable subject” dichotomy] in Borough of
Ellwood City v. PLRB, 606 Pa. 356, 998 A.2d 589 (2010), identifying the test for determining if a particular subject is
employer prerogative or bargainable. The first question is whether the particular topic is rationally related to the employees’
terms and conditions of employment. If so, the second question is whether collective bargaining over the topic would
unduly infringe upon the public employer’s essential management responsibilities, like “standards of services, its over-
all budget, utilization of technology, the organizational structure and the selection and direction of personnel.” Ellwood
City, 606 Pa. at 374-375, 998 A.2d at 599-600. The Court then posited: “[i]f so, it will be considered a managerial prerog-
ative and nonbargainable. If not, the topic is subject to mandatory collective bargaining.” It added that “[ w ]e find this
inquiry regarding subjects of bargaining and managerial prerogatives to embrace both the rights of police and fire
personnel and the unique needs of public employers.” Ellwood City, 606 Pa. at 375-376, 998 A.2d at 600.

. . .

In International Association of Firefighters, Local 1749 v. City of Butler, 32 PPER ¶ 32066 (PLRB 2001) and
International Association of Firefighters, Local 655 v. City of Bradford, 21 PPER ¶ 21168 (PLRB 1990), the PLRB held that
the use of the term “may” in a statute is permissive and renders the subject “bargainable” under Act 111. In City of Butler,
the Board determined that although Family and Medical Leave Act Regulations provide that “an employer may designate
[FMLA] leave to run concurrently with a work-related injury,”1 the City was required to bargain with the union before
imposing such a work rule because “there is no mandate in the federal regulations cited by the City that it designate work-
related injury leave ... as leave under the FMLA.” City of Butler, supra, pp. 3-4. Thus, where residency was already
deemed a mandatory subject of bargaining, the Act 195 provision permitting the City to have or not have a residency
mandate did not transform it into a management prerogative; only a specific prohibition could do so, like the pre-existing
language of the second class city code (officers “shall” maintain residence in the city).”
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FOP Brief pp.8-10. Thus, the modified residency requirement set forth in the March 14, 2014 interest arbitration award constituted
an action that the City could have voluntarily taken, and as such, is neither outside the scope of, nor in excess of, the authority of
the interest arbitrators.

Legislative Intent
The City argues that comments by several legislators made at the time of the passage of Act 195, suggests that the use of the

permissive “may” was intended to create an unrestrained managerial prerogative in favor of the City as to residency issues. While
it is accurate that some legislators (principally those directly serving residents of the City of Pittsburgh) expressed their personal
intention to create such a managerial prerogative, it must be assumed that the Legislature, as a whole, was cognizant of the appli-
cable statutory authorities and case law described above that compel this court’s holding. Indeed, it is comments from some of the
most fervent City supporters (some of whom voted against Act 195 because of misgivings about the potential for precisely the result
that is this Court’s holding) that demonstrate the Legislature’s awareness of this body of law and its potential application.
Accordingly, while I recognize that several individual legislators may hold, (and some have explicitly expressed) contrary inten-
tions regarding the legislative intent of the language employed in Act 195, I am obliged to discern the intent of the Legislature, as
a whole, as expressed by the language of Act 195 and utilizing the appropriate statutory construction principle of assumption that
the Legislature was aware of the then-extant law on which I now rely.

Constitutionality in Light of Home Rule Charter
The City contends that the interest arbitration award is unconstitutional because it compels the City to engage in an illegal act

inasmuch as the award is at odds with the recently amended City of Pittsburgh Home Rule Charter. On July 23, 2013, in the midst
of the interest arbitration process in this case, Pittsburgh City Council passed a Resolution to place a referendum on the November
5, 2013 general election ballot, asking voters to answer the question of whether the City’s Home Rule Charter should be amended
to require police officers to remain residents of the City of Pittsburgh. City voters approved the Home Rule Charter referendum
in the November 5, 2013 election. The amendment provides that police officers, and other City employees, shall be required to live
within City of Pittsburgh’s geographical boundaries.2

The City argues:

The electorate of this Home Rule municipality overwhelmingly decided that all of the City’s municipal employees
should continue to reside within the City. (RR. vol. II Referendum Legislation (Bill 2013-1685) finally passed as
Enactment No. 19 of 2013). That an arbitration panel could simply override the collective will of the electorate in a Home
Rule municipality is an absurd result. That absurdity is further underscored by recent decisional law.

The analytical framework required by Local 22, articulated by the Court since it decided Township of Moon, does not
provide for the possibility that an Arbitration Award could supply the necessary rational basis for a municipality to
violate the fundamental legal requirement to equally enforce the law.

City Brief, pp. 12-13.

The City’s brief does not specifically develop how the analytical framework required by City of Philadelphia v International
Ass’n of Firefighters, Local 22, 999 A.2d 555 (Pa. 2010) is implicated as to the constitutionality issues in this case, but, because I
conclude that Act 195 renders the residency question a subject of mandatory collective bargaining and not a managerial preroga-
tive, I find Local 22 (which dealt with a managerial prerogative) to be unavailing as a valuable precedent in this matter.

Moreover, the City’s Home Rule Charter, while certainly intended to recognize the value of increased local political autonomy,
cannot supersede Act 111, a statewide statute. Section 2962( c) of the Home Rule Charter and Optional Plans Law provides that a
Home Rule Municipality is precluded from exercising “powers contrary to, or in limitation or enlargement of, powers granted by
statutes which are applicable in every part of this Commonwealth.” 53 P.S. § 2962(c)(2). Act 111 is a statute applicable to all munic-
ipalities throughout the Commonwealth. An interest arbitration panel has authority to impose changes in “terms and conditions of
employment” such as residency rules. The only impediment to this arbitral power would be a state statute removing residency
from bargainable status. Where the Civil Service Act once did just that, the amendment of October 24, 2012 eliminated that obstacle.
The City’s attempt to use an ordinance to limit the collective bargaining rights of the officers is contrary to the powers granted
under Act 111 and therefore precluded by Section 2962(c)(2).

Section 2962(c)(5) prohibits a Home Rule Municipality from enacting “any provision inconsistent with any statute heretofore
enacted prior to April 13, 1972 affecting the rights, benefits or working conditions of any employee of a political subdivision of this
Commonwealth.” 53 P.S. § 2962(c)(5). The General Assembly enacted Act 111 on June 24, 1968, and it affects the rights, benefits
and working conditions of municipal employees by allowing them to bargain and/or arbitrate to set the terms for their employ-
ment. If anything, an Act 111 award may serve to compel legislative action by the City, not the other way around.

Section 7(a) of Act 111 specifically provides that the award of the Board of Arbitration

shall constitute a mandate to the head of the political subdivision which is the employer, or to the appropriate officer of
the Commonwealth if the Commonwealth is the employer, with respect to matters which can be remedied by administra-
tive action, and to the lawmaking body of such political subdivision or of the Commonwealth with respect to matters
which require legislative action, to take the action necessary to carry out the determination of the board of arbitration.

43 P.S. § 217.7(a). Thus, this subsection specifically provides that the municipality is required to take whatever legislative action
is necessary to effectuate the terms and provisions of the arbitration award. Act 111 demands that the municipality amend any
existing ordinances in order to comply with the provisions of the interest arbitration award. Subsection (b) of Section 7 establishes
time limitations for the municipality to enact the required legislation effectuating the award, providing:

with respect to matters which require legislative action for implementation, such legislation shall be enacted, in the case
of the Commonwealth, within six months following publication of the findings, and, in the case of a political subdivision
of the Commonwealth, within one month following publication of the findings.

43 P.S. § 217.7(b).3 The City is, thus, precluded from using its charter or local legislative powers to usurp its employees’ collective
bargaining rights.4
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Equal Protection
Finally, the City asserts that the interest arbitration award is unconstitutional inasmuch as it may require the City to treat

similarly situated individuals differently. The City does not explicitly identify the specific classes of similarly situated individuals
who would be required to be treated differently, but alludes to its other, non-police, employees who are presently required to reside
within the city.

Contract provisions for all city employees, however, are not required to be equal. The labor statutes of the Commonwealth plainly
anticipate that groups of employees will be treated differently based on their specific purpose, size, character, and in particular
strategic decisions each makes in how they bargain and/or arbitrate. These various groups of employees perform distinct and
different functions, some requiring minimum levels of education and training while others require significant levels of education
and training. It cannot be persuasively argued that their compensation, fringe benefits and other terms of employment, if not
“equal,” are unconstitutional. See Curtis v. Kline, 542 Pa. 249, 255, 666 A.2d 265, 267 (1995) (holding that equal protection “does
not require that all persons under all circumstances enjoy identical protection under the law.

For all of the above reasons, I conclude that the March 14, 2014 Supplemental Interest Arbitration award, is constitutional, and
was within the scope of, and not in excess of, the authority of the interest arbitrators.5 Accordingly, the same is affirmed.

BY THE COURT:
/s/Colville, J.

1 The City suggests that Township of Moon, and the cases upon which it relies, were decided so long ago and with so little
analysis regarding the “residency as a mandatory subject of bargaining” issue that this Court should interpret the Act 195 of
2012 amendments to the Civil Service Act as an invitation, of sorts, to revisit the Township of Moon holding. I understand the
basis for the City’s suggestion, but I also sufficiently understand the appropriate role of a trial court vis-à-vis appellate court
precedent to feel obliged to decline the invitation. If the City is to obtain a reversal of Township of Moon, it must do so in the
appellate courts.
2 The FOP has filed Charges of Unfair Labor Practices with the PLRB, averring that the resolution and referendum constitute the
repudiation of the City’s contractual promise to bargain over and arbitrate the residency issue in the wake of a legislative change.
The Charges also cite these actions as an unlawful attempt to interfere with the officers’ exercise of their lawful contractual rights.
These unfair labor practice charges while pending before the Board are not directly germane to this Court’s evaluation.
3 The FOP observes: “The General Assembly did not step lightly in enacting the provisions in Section 7 of Act 111. In order to
provide arbitration panels with the authority over a municipality’s legislative process, the General Assembly amended Article III,
Section 31 of the Pennsylvania Constitution. This amendment provided that the General Assembly may enact laws providing
arbitration panels tasked with resolving collective bargaining disputes between policemen and their public employers with the
authority to require the lawmaking bodies of political subdivisions to take the legislative action necessary to carry out the findings
of the Board of Arbitration. See Wilkinsburg Police Officers A sociation v. Commonwealth of Pennsylvania, 636 A.2d 134, 139 (Pa.
1993). Thus, it took a constitutional amendment to provide Act 111 interest arbitration panels with the broad authority that they
currently possess for purposes of resolving collective bargaining impasses between police officers and municipalities. Act 111
applies in every Municipality of the Commonwealth, regardless of class or other status such as an election to govern under the
Home Rule Charter and Optional Plans Law.” FOP Brief, p. 11.
4 As the FOP observes: “If we accept the City’s premise, it could, by virtue of a referendum amending the home rule charter, cap
officer salaries, eliminate vacation leave or health care benefits, etc. The absurdity of the City’s position is plain to see”. FOP Brief,
p. 12. While perhaps not quite “absurd,” the City’s position is plainly inconsistent with the mandates of Act 111.
5 I hasten to add, that it is neither this Court’s charge, nor intention, to examine the wisdom of the substance of the interest
arbitration panel’s award, but rather only the constitutionality, jurisdiction, and limits of authority of the interest arbitrators.

Housing Authority of the City of Pittsburgh v.
India Jenkins

Landlord Tenant—Lease—Real Estate—General

No. LT 12-000977. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, A.J.—December 6, 2013.

OPINION
On September 16, 2013, I entered a non-jury verdict in favor of defendant in this action in which plaintiff is seeking possession

of an apartment rented to defendant. On September 24, 2013, plaintiff filed a Notice of Appeal to the Commonwealth Court.
Although the Notice of Appeal states that the appeal is “from the Order entered in this matter on the 15th of September, 2013,” this
does not change the fact that my decision “amounted to a verdict or decision, not a final judgment. Thus, the proper procedure was
for [plaintiff] to file post-trial motions following [my] decision.” Lenhart v. Cigna Companies, 824 A.2d 1193 (Pa. Super. 2003). Post-
trial motions have never been filed in the instant case.

Thus, I have been deprived of the opportunity to rectify the alleged error(s) plaintiff presumably wishes to argue in the
Commonwealth Court. I will not opine, at this time, on whether I erred in finding for defendant because I anticipate that the
Commonwealth Court will dismiss plaintiff ’s appeal because no issues have been preserved for appellate review. Liparota v. State
Workman’s Insurance Fund, 722 A.2d 253 (Pa. Cmwlth. 1999).

BY THE COURT:
/s/O’Brien, A.J.
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Commonwealth of Pennsylvania v.
Shawn Collington

Criminal Appeal—Sentencing (Discretionary Aspects)—Probation Violation—Technical Violation Only

No. CC 201202924. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 21, 2014.

OPINION
On June 13, 2012, Appellant, Shawn Collington, entered a plea of nolo contendere to Simple Assault1 based on allegations of

domestic violence, and this Court sentenced him to two years probation. On August 21, 2013, only two months after being placed
on probation, Appellant was arrested and charged with Harassment2 and Terroristic Threats3 involving the same victim. He was
then detained by probation for violating his probation with similar new charges. These charges were subsequently dismissed by
the magistrate at the victim’s request.4 However, at Appellant’s probation violation hearing on January 21, 2014, his probation was
revoked based on his failure to notify his probation officer of a change of address. By that time, he had been incarcerated on his
probation detainer for five months. Furthermore, his mental health diagnosis and treatment needs were brought to this Court’s
attention. At his violation hearing, based on his PRS (Prior Record Score) of two, this Court revoked his probation and imposed a
standard range sentence of five to ten months incarceration and fourteen months consecutive probation with the added supervi-
sion condition that he be released to JRS (Justice Related Services) to address his mental heath and drug addiction treatment
needs. This Court denied Appellant’s Post Sentence Motion on February 6, 2014. Appellant filed a Notice of Appeal on February
19, 2014 and a Concise Statement of Errors Complained Of on March 12, 2014.

MATTERS COMPLAINED OF ON APPEAL
Appellant asserts that the Court erred in imposing an excessive sentence based on a technical violation. (Statement of Matters

Complained of on Appeal, p. 3) Appellant asserts that the sentence was improperly based on the dismissed charges and not the
technical violation. Id.

DISCUSSION
Appellant does not dispute that he violated his probation by failing to notify his probation officer of a change of address but he

asserts that his sentence is excessive given his technical violation. In order to address an alleged sentencing error, this Court notes
that Appellant must first establish a substantial question that his sentence is 1) inconsistent with a specific provision of the
Sentencing Code; or 2) contrary to the fundamental norms which underlie the sentencing process. Id. at 364. 42 Pa.C.S. §9781(b);
Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). This determination is evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). An allegation that a court imposed an excessive sentence based on
technical probation violations is considered to raise a substantial question. Commonwealth v. Schutzues, 54 A.3d 86, 98-99
(Pa.Super. 2012).

The standard of review with respect to sentencing is whether the court abused its discretion. Commonwealth v. Smith, 673
A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment exercised
was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. In sentencing Appellant, this Court must
consider the protection of the public, the rehabilitative needs of the offender, and the gravity of the offense as it relates to the
victim and the community. 42 P.C.S.A. 9721(b). The Court may not impose a sentence of total confinement upon revocation
unless it finds that: 1) the defendant has been convicted of another crime or 2) the conduct of the defendant indicates that it is
likely that he will commit another crime if he is not imprisoned or 3) such a sentence is essential to vindicate the authority of
the court. 42 Pa.C.S.A. § 9771(c).

In this case, Appellant does not dispute that he violated probation by relocating within two months of being placed under super-
vision and failing to notify the Parole Officer of a change in address, thereby making meaningful supervision impossible. While
this Court expressed concern over Appellant’s frequent incidents of violence, specifically regarding his paramour, the victim
in the case sub judice, this concern was raised in the context of addressing rehabilitative needs. Furthermore, this Court was
presented information regarding mental health and/or drug and alcohol treatment needs which the Court considered to be
important to Appellant’s rehabilitation. This Court based its determination that Appellant violated probation exclusively on
the technical violation. Once probation is revoked, the Court’s sentencing alternatives are the same as they were at the time
of the initial sentencing. Schutzues, 54 A.3d at 98-99. Thus the Court could have imposed a maximum sentence of one to two
years incarceration.

The imposition of a new sentence following the revocation of probation “is vested within the sound discretion of the trial court,
which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa.Super.
1996). After revoking his probation, this Court resentenced Appellant on the Simple Assault charge to five to ten months incar-
ceration with a fourteen month probation period to be served consecutively. He was paroled into JRS and in effect, received a time-
served sentence. This sentence rests squarely within the middle of the standard range of the Pennsylvania Guidelines on
Sentencing given his PRS of two. Since the sentence is within the standard range, it is presumed not to be excessive. Rita. v. United
States, 551 U.S. 338 (2007).

In imposing this sentence, the Court has considered both Appellant’s rehabilitative needs as well as the safety of the commu-
nity and the ability of the Appellant to be successfully supervised within the community. The Court notes that, despite the with-
drawal of prior and subsequent Simple Assault and Terroristic Threats charges by his paramour, Appellant’s history of violent
behavior indicates that, absent appropriate remedial measures, he presents a danger to others. Given Appellant’s violent history
and, in particular, his history with his paramour, the Court did not abuse its discretion by mandating confinement pending release
to JRS for treatment. Furthermore, Appellant’s unwillingness to keep his probation officer abreast of his current address
evidences an unwillingness to submit to community supervision. Therefore, incarceration was necessary both to provide appro-
priate therapeutic intervention designed to address conduct likely to result in additional criminal charges and to vindicate the
authority of the Court.

Since the new sentence was based on technical violations and treatment needs, and not dismissed criminal charges, this Court
did not err in sentencing Appellant, with his history and pattern of aggressive behavior, to a standard range sentence of incarcer-
ation with a JRS plan that permits Appellant the opportunity to rehabilitate.
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CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 2701(a)(3).
2 18 Pa.C.S. §2709(a)(4).
3 18 Pa.C.S. §2706(a)(1).
4 This Court notes that Appellant’s paramour was the victim in the above-captioned case and in numerous prior incidents of domestic
violence leading to criminal charges being filed.

Commonwealth of Pennsylvania v.
Michael Ellis

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Suppression—No Consent to a Blood Draw

No. CC 201203801. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 7, 2014.

OPINION
On April 18, 2012, Appellant, Michael Ellis, was convicted by a jury of his peers of one count each of Fleeing or Alluding, DUI-

.16 or higher, DUI-causing accident, DUI-General Impairment, Recklessly Endangering Another Person (REAP), Driving Under
Suspension and numerous summary offenses. Appellant was sentenced to an aggregate sentence of 21 to 72 months incarceration
with a consecutive period of three year probation.1 Appellant’s Post Sentence Motion was denied on August 5, 2013 and Appellant
filed a Notice of Appeal on September 4, 2014. Appellant filed a Statement of Errors Complained of on Appeal on February 19, 2014.

MATTERS COMPLAINED OF ON APPEAL
In his Concise Statement Appellant raises three issues on appeal. Appellant alleges that the evidence was insufficient to sustain

the REAP conviction because it failed to establish that Appellant placed Officer Labella in danger of death or serious bodily injury.
Next, Appellant claims that a blood draw was taken without a valid consent. Lastly, Appellant alleges that the sentence was mani-
festly excessive as the Court failed to consider his rehabilitative needs. Concise Statement of Errors to be Raised on Appeal, p. 4.

SUMMARY OF THE CASE
Officer Elizabeth Vitalbo of the Pittsburgh Police Department testified that she was on patrol duty on December 31, 2011, with

her partner, Officer Jeffrey Labella. (Transcript of Jury Trial of April 17-18, 2013, hereinafter TT 36) At approximately 3:40 a.m.,
the officers observed a black Jeep in front of them that was swerving. Id. After observing numerous traffic violations, the officers
activated their lights and sirens and attempted to conduct a traffic stop. (TT 37) The Jeep stopped but was not placed in park, as
the car continued to inch forward. (TT 39) The officers ordered the car to come to a complete stop, at which point the officers
approached on foot and encountered Appellant, Michael Ellis. (TT 39-41) Officer Vitalbo smelled alcohol upon approaching the
vehicle, and observed that Appellant’s eyes appeared glassy and bloodshot and his speech was slurred. (TT 41-42) Appellant failed
to comply with the officers’ verbal instructions to put the car in park. (TT 42) Instead, Appellant suddenly turned the steering
wheel sharply in the direction of Officer Labella and drove away at a rapid speed. Id. Officer Labella had to jump backwards to
avoid getting struck by Appellant’s vehicle. (TT 43) Following a twenty minute pursuit, Appellant was apprehended after hitting
numerous parked cars and a telephone pole. (TT 43-44)

Officer Labella testified similarly to the incident. He testified that he observed erratic driving with numerous traffic violations,
that the car failed to fully comply with the instruction to stop, and eventually he was forced to jump back to avoid being struck as
Appellant attempted to flee.

Officer Kevin Walters, also from the City of Pittsburgh police force, testified that he spoke with Appellant at the hospital on the
night of the incident. (TT 113) The officer informed Appellant that his blood had been drawn, and asked Appellant for permission
to test the sample because the officers believed he may have been drinking and driving. Id. Officer Walters testified that Appellant
consented. Id. The result of Appellant’s testing revealed a blood alcohol content of .242. (TT 129)

DISCUSSION
Pretrial

Appellant claims that this Court erred in denying Appellant’s Motion to Suppress. Appellant asserts that the testimony adduced
at trial established that Appellant did not consent to a blood draw, and further was not in a physical or mental state to consent. The
standard of review in determining whether the trial court appropriately denied the suppression motion is whether the record
supports the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson,
894 A.2d 759, 769 (Pa.Super. 2006).

Officer Walters testified at the suppression hearing that Appellant was able to answer all of his questions, and specifically stated
that Appellant gave permission for blood that had already been drawn from him to be tested for blood alcohol content. (Transcript
of Suppression Hearing of April 16, 2013, hereinafter PT, at 5) Had Appellant refused, the officer testified that he would have
documented the refusal in his paperwork. Id.2 Officer Walters’ paperwork had no indication of any refusal by Appellant.

In contrast, Appellant testified that he didn’t recall seeing Officer Walters at the hospital that night, but later said that the
officer arrived at the hospital after the blood draw. Appellant stated he twice clearly indicated his refusal to the blood draw, yet
the nurse in question failed to verify this information.3 Appellant described his injuries as severe, yet he was able to leave the
hospital that night on foot. Appellant was deemed not credible as his statements were inconsistent and self-serving. Therefore, this
Court concluded that Appellant consented to the blood test and properly denied the Motion to Suppress.
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Trial
Appellant claims that the evidence was insufficient to support the verdict on the charge of REAP. The test for reviewing a

sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have been
established beyond a reasonable doubt... This standard is equally applicable to cases where the evidence is circumstantial
rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Recklessly Endangering Another Person is defined as follows:

A person commits a misdemeanor of the second degree if he recklessly engages in conduct which places or may place
another person in danger of death or serious bodily injury.

18 P.S. § 2705. Appellant alleges that the evidence was insufficient to establish that Appellant placed Officer Labella in danger of
death or serious bodily injury. Appellant is incorrect. Two officers testified that Appellant’s actions (sharply turning the steering
wheel in the direction of Officer Labella while simultaneously rapidly accelerating onto the road) caused Officer Labella to quickly
take evasive action to prevent his feet from getting run over or worse. These facts support the conviction on the REAP count.

Sentencing
Lastly, Appellant argues that the Court erred at his sentencing by exclusively focusing on punishment and failing to give appro-

priate weight to numerous factors suggested by Appellant, specifically his rehabilitative needs and the nature and characteristics
of Appellant. Before addressing the substantive issue, Appellant must raise a substantial question that his sentence is not appro-
priate under the Sentencing Code. 42 P.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). The determi-
nation of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances
a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code;
or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115,
119-120 n. 7 (Pa.Super. 1987).

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise a sub-
stantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012 (1993);
Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight accorded
the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant’s allegation of error, that this Court failed to
consider both the nature and characteristics of the defendant, as well as the rehabilitative needs of Appellant, has not established
a substantial question for appellate review.

Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including two Pre-Sentence reports. (Transcript of Sentencing
hearing of July 24, 2013, hereinafter ST at 2) The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors…
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 P.S. § 9721(b).
This Court sentenced Appellant on his fifth DUI and second driving under suspension while under the influence to an aggregate
sentence of 21 to 72 months. While Appellant clearly evidences a substantial need for treatment for his addiction issues, this Court
must also consider its duty to the public and the numerous potential victims should Appellant continue to drink and drive. The
public, which this Court is sworn to protect, would remain at substantial risk if Appellant had remained at large. Despite four
previous DUI convictions, Appellant has failed to change his criminal ways. Appellant’s sentence in the standard range of
the Sentencing Guidelines was more than adequately supported by the record. In fact, this Court would have been justified
in sentencing in the aggravated range, given his long-standing and continued inability or unwillingness to conform his driving
behavior to the reasonable rules of society. Therefore, this Court did not err in sentencing Appellant.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Count 1, Fleeing and Eluding, 15 to 30 months with consecutive three years probation; Count 2, DUI-.16 or Higher, (second offense
within ten years, fifth overall), 15 to 60 months concurrent with Count 1; Count 5, REAP, two years probation concurrent with Count
1; and Count 7, Driving Under Suspension (BAC .02 or Greater 2nd Offense), 6 to 12 months consecutive.
2 This Court notes that the officer could have obtained the results of the blood test with a valid warrant without consent of
Appellant. See Commonwealth v. Miller, 996 A.2d 508 (Pa. Super 2010).
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3 Appellant called the ER nurse as a witness at his suppression hearing who testified that she did not remember seeing Appellant
the night of his injury. Upon review of her notes, she testified that she drew Appellant’s blood but did not recall Appellant being
asked to consent for a blood draw, because obtaining consent was not her responsibility. (PT 25-26)

Commonwealth of Pennsylvania v.
Leland Lamar Davis

Criminal Appeal—Suppression—Identification—Sentencing (Discretionary Aspects)—
Sufficiency—Homicide—Weight of the Evidence—Search Warrant—DNA

No. CC 201015949. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 10, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Leland Davis, was charged by criminal information (CC 201015949) with one count of criminal homicide,1 one count
of carrying a firearm without a license,2 and one count of person not to possess a firearm.3

Appellant filed a motion to suppress on September 9, 2011, which was heard on January 5, 2012, and denied that same day.
Appellant proceeded to a jury trial on August 30-September 4, 2012, at the conclusion of which Appellant was found guilty of

third degree murder, carrying a firearm without a license, and person not to possess a firearm.
On December 4, 2012, Appellant was sentenced by the Trial Court to the following:
Count one: third degree murder – twenty to forty years incarceration;
Count two: carrying a firearm without a license – three to six years incarceration to be served consecutive to the period of

incarceration imposed at count one;
Count three: person not to possess – no further penalty.
On December 6, 2012, Appellant filed a post sentence motion, which was denied on March 12, 2013.
On April 11, 2013, Appellant filed a notice of appeal. Following the grant of an extension of time, Appellant’s Concise Statement

was due January 1, 2014. Appellant filed his Concise Statement on January 9, 2014. The Trial Court will consider each issue raised
by Appellant, although Appellant’s Concise Statement was not timely filed.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them.

a. Did the trial court err when it denied Defendant’s Motion to Suppress Officer Harrison’s in court identification when
evidence of record demonstrated that Officer Harrison lacked the ability to make a independent identification of
Defendant at the time of the incident here in question and only identified Defendant when he saw him at a preliminary
hearing dressed in a jail uniform?
b. Did the trial court err when it denied Defendant’s Motion to Suppress the search warrant for Defendant’s DNA where
said search warrant was not based on probable cause and/or where said search warrant contained material misrepre-
sentations of Jameelah Miller thereby rendering it invalid?
c. Did the trial court abuse its discretion at sentencing when it sentenced Defendant to a period of incarceration of twenty
(20) to forty (40) years incarceration and three (3) to six (6) years incarceration consecutively?
d. Did the trial court err when it denied Defendant’s Motion for Judgment of Acquittal where the Commonwealth failed
to prove beyond a reasonable doubt that Defendant was the individual who shot the victim herein?
e. Did the trial court err when it denied Defendant’s Motion for Judgment of Acquittal where the Commonwealth failed
to present sufficient evidence to prove that Defendant was either in possession of a firearm or that Defendant possessed
a concealed firearm at the time of the incident here in question?
f. Did the trial court err when it denied Defendant’s Motion for a New Trial where the jury’s verdict of Murder in the
Third Degree was based on such vague and speculative evidence so as to “shock the conscience”?
g. Did the trial court err when it denied Defendant’s Motion for a New Trial where the jury and the trial court’s verdicts
convicted Defendant of firearms offenses was based on such vague and speculative evidence so as to “shock the
conscience”?
h. Did the trial court err when it denied Defendant’s Motion in Limine to exclude the DNA report and any conclusions
therein where said reports exceeded the permissible purpose for which Pennsylvania Courts admit DNA evidence?
i. Did the trial court err when it denied trial counsel’s request for a missing witness jury instruction relative to Jameelah
Miller?

FINDINGS OF FACT
On October 25, 2008, Tamir Thomas attended a birthday party for Jason Lewis at the Elks Club in McKeesport, Allegheny

County. Appellant was also in the Elks Club that evening, wearing a black and white baseball cap. Parts of his movement inside the
club were captured by video surveillance equipment. Shortly before 3:00 A.M., Thomas and Lewis left the Elks Club and began to
walk down Walnut Street towards their car. (T.T. 50, 87-89, 91, 116, 273-279).4 At the same time, several police officers were
patrolling the area for crowd control as patrons exited the Elks Club. (T.T. 100-101, 104, 112-113).

As Thomas and Lewis were walking on Walnut Street towards 12th Street, Appellant approached Thomas from behind and shot
him once in the back of the head. Thomas immediately fell to the ground. (T.T. 57, 59, 78, 91). Lewis did not see Appellant but
instead fell to the ground for cover when he heard the gunshot. After a few seconds Lewis tried to help Thomas stand up until he
realized that Thomas had been shot in the head and was fatally wounded. (T.T. 92). Thomas was pronounced dead on the scene; he
died as a result of a single penetrating gunshot wound to the head which caused immediate lethal injury to the left cerebellum and
brain stem. (T.T. 60, 78-79, 84).



page 258 volume 162  no.  16

Several officers arrived on scene almost immediately after hearing the single gunshot. (T.T. 101, 105). As Officer Jon Harrison
was driving towards the scene on 12th Street, he saw Appellant running towards him with a gun in his hand and away from the
area of the shooting. Appellant was wearing the same black and white baseball cap he was wearing in the Elks Club. (T.T. 116-117).
Officer Harrison immediately exited his vehicle, drew his weapon, and ordered Appellant to stop. Appellant ignored him and ran
down Tube Works Alley. (T.T. 116, 118).

Officer Harrison pursued Appellant down the alley, continuously yelling for Appellant to stop. Appellant lost his footing and fell
in front of a white vehicle, and Officer Harrison took cover behind the vehicle. (T.T. 118-120). As Officer Harrison approached
Appellant, he came within ten feet of him and noticed that his firearm and hat were gone. Appellant continued to disobey Officer
Harrison’s orders to remain still. (T.T. 121-123). Appellant managed to regain his footing and ran away from Officer Harrison, this
time climbing over a fence and ultimately escaping. (T.T. 124-126).

Police recovered a semiautomatic pistol (40 caliber Smith & Wesson Glock) and a black and white hat from underneath the white
vehicle that Appellant fell in front of during the foot chase. A jacket was also found where Appellant climbed over the fence. (T.T.
53-54, 127, 192, 197). The recovered gun was test fired; the cartridge casings were compared to the cartridge casing recovered out-
side the Elks Club where Thomas was shot, and the bullet fragment found within Thomas’s brain was also compared to a test fired
bullet. Based on this analysis, the crime lab determined that both the cartridge and the bullet fragment were discharged from that
firearm. (T.T. 78, 200-201, 211-212). Based on the identification of Appellant from the surveillance video, a warrant was obtained
to collect Appellant’s DNA. DNA evidence recovered from the pistol and hat indicated that Appellant could not be excluded as a
contributor. (T.T. 308, 314, 344-345, 348-358). Appellant was arrested and charged as noted hereinabove. 

DISCUSSION
I.

Appellant alleges in his first claim that the Trial Court erred in denying Appellant’s motion to suppress Officer Harrison’s in
court identification.

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress
as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, in Appellant’s motion to
suppress he alleged the following:

28. Opportunity to view criminal at the time of the crime: Based on Detective Ruckel’s affidavit of probable cause and his
testimony at the preliminary hearing, Officer Harrison specifically said that he could not identify the actor because he
did not get a good look at his facial features.
29. Accuracy of witness’s prior identification: Officer Harrison described the suspect as a light-skinned black male. This
description is inaccurate because Mr. Davis has a dark complexion.
30. Length of time between the crime and the identification: The crime occurred on October 25th 2008. The identification
at the preliminary hearing occurred on December 3, 2010—over two years later. At no time during the two year interim
did Officer Harrison ever inform a detective that he might be able to identify the suspect. At no time did Officer Harrison
ever view a photo array or a line-up.
31. The record in this case establishes conclusively that Officer Harrison’s in-court identification of Mr. Davis is based
solely on his ability to see Mr. Davis immediately preceding the preliminary hearing, and not based on his ability to see
the actor on the night of the shooting. Consequently, the in-court identification should be suppressed.

Omnibus Pretrial Motion, September 9, 2011 (emphasis in original).

In reviewing the propriety of identification testimony, the reviewing court must determine whether, under the totality of the
circumstances, the identification is reliable. Commonwealth v. Moye, 836 A.2d 973, 976 (Pa. Super. 2003). When the allegedly
unreliable identification occurs in a courtroom, the identification is reviewed as follows:

The suggestive quality arising from a courtroom confrontation is created by the fact that the accused is clearly designated
by his role in the proceeding as the suspected perpetrator prior to the identification. The type of inherent suggestiveness
present in all one-to-one confrontations is present, and to some extent magnified, where the identification is made in open
court…. Nevertheless, the key in determining the admissibility of such evidence is not simply the suggestiveness of the
circumstances surrounding the identification but rather the likelihood of misidentification.

Commonwealth v. Ferguson, 475 A.2d 810, 815 (Pa. Super. 1984). Several factors to be considered include the witness’s opportunity
to view the perpetrator during the event, the witness’s degree of attention during the event, the accuracy of prior descriptions of
the perpetrator, the witness’s level of certainty regarding the identification, and the time lapse between the event and the identifi-
cation. Commonwealth v. Brown, 23 A.3d 544, 558 (Pa. Super. 2011).

At the conclusion of the suppression hearing, the Trial Court made the following findings of fact: (1) Officer Harrison had over
eleven years of experience as a patrol officer; (2) during the early morning hours of October 25, 2008, Officer Harrison was
patrolling the area surrounding the Elks Club; (3) Officer Harrison heard a single gunshot at 3:00 A.M.; (4) when Officer Harrison
looked in the direction of the gunshot he saw a black male running away from the Elks Club and towards him with a gun in his
hand; (5) Officer Harrison exited his vehicle and pursued the actor on foot down an alley off of 12th Street; (6) at this point Officer
Harrison was too far from the actor to make out any identifying characteristics besides his skin color; (7) Officer Harrison lost
sight of the actor briefly before shouting verbal commands to stop, which were ignored; (8) Officer Harrison caught up to the actor
when the actor lost his footing; (9) at that point Officer Harrison was approximately seven feet away from the actor in an alley
well-lit by streetlights and lights on surrounding buildings; (10) Officer Harrison held the actor at gunpoint for fear of a gun fight
given that he previously saw the actor holding a firearm; (11) while focusing on the actor’s face, eyes, and hands, he noticed that
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the actor was no longer holding the firearm; (12) the actor again disregarded Officer Harrison’s instructions to remain still; (13)
the actor stood up abruptly and fled through adjacent yards and alleyways, preventing Officer Harrison from apprehending him
that early morning; (14) Appellant’s preliminary hearing was held on December 3, 2010; (15) upon seeing Appellant appear in the
courtroom, Officer Harrison immediately recognized him as the actor he had chased on October 25, 2008; and (16) Officer Harrison
immediately notified Detective Ruckel of his identification. (M.T. 35-40).5

Based on those findings of fact, the Trial Court found that an independent basis existed for Officer Harrison’s identification of
Appellant. Specifically, the Trial Court held that:

Certainly his degree of attention at that time, given the circumstances where he believed that a shooting had
occurred and he himself was potentially going to be involved in a gunfight or exchange of gunfire with a person armed
with deadly force and level of certainty demonstrated at this time overrides the two other factors to the extent that the
motion to suppress based on suggestiveness at the preliminary hearing or earlier description as to skin color are over-
ridden by the opportunity and the focus of the officer at the time.

And there is certainly independent basis for the identification and the Court will deny that particular aspect of the
motion.

(M.T. 40-41). The record supports the Trial Court’s findings and conclusion that the identification had an independent basis and
was reliable, and thus the Trial Court properly denied Appellant’s motion to suppress and permitted the in-court identification. See
Commonwealth v. Richardson, 500 A.2d 1200, 1201-1202 (Pa. Super. 1985) (identification of defendant after victim saw defendant
in courtroom at preliminary hearing was reliable as victim had ample time to view defendant during attack). 

Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the Trial Court erred in denying Appellant’s motion to suppress the search warrant

for Appellant’s DNA based on the dual arguments that: (1) the search warrant was not based on probable cause; and, (2) the search
warrant contained material misrepresentations of Jameelah Miller. The first argument is without merit and the second argument
is waived.6

An application for a warrant is supported by probable cause if based on the totality of the circumstances set forth in the
affidavit, there is a fair probability that evidence of a crime will be found in a particular place. Commonwealth v. Jones, 988 A.2d
649, 655 (Pa. 2010). The standard of review is whether or not there is substantial evidence in the record to support the decision to
issue the warrant. Jones, 988 A.2d at 655. At the conclusion of the suppression hearing, the Trial Court found that based on the
totality of the circumstances, probable cause existed to support the issuance of the warrant, specifically stating:

As to the warrant for the search for the DNA, the Court has reviewed the warrant. In light of the applicable law in terms
of the totality of the circumstances stated in the warrant and the common sense approach that is granted to the [issuing
authority] and review [by this] court and [in] this regard, [the] Court finds in this instance within its four corners that
the author of the warrant [. . .] has sufficient detail and logical connection to the original crime, as well as the circum-
stances of the subsequent investigation that unfolded regarding their investigation, and the probable cause is certainly
stated here.

(M.T. 41-42). The record supports the Trial Court’s findings and conclusion that the warrant was supported by probable cause, and
the Trial Court properly denied the motion to suppress. See Commonwealth v. Madison, 462 A.2d 485, 493 (Pa. 1983) (warrant
authorizing search of person for blood, hair, and fingernail samples supported by probable cause based on finding of bloody hand-
gun at the scene, indicia at the scene, and evidence that defendant had recently been in a fight).

Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that the Trial Court abused its discretion in imposing consecutive sentences. This claim is

without merit.
Generally, the decision of whether to run sentences concurrently or consecutively lies in the sound discretion of the

sentencing court. Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). A challenge to the decision to sentence
consecutively rather than concurrently will only raise a substantial question where that decision “raises the aggregate
sentence to, what appears upon its face to be, an excessive level in light of the criminal conduct at issue in the case.”
Commonwealth v. Dodge, 77 A.3d 1263, 1269 (Pa. Super. 2013). Appellant was convicted of third degree murder for shoot-
ing Tamir Thomas in the back of the head and was sentenced to an aggregate term of incarceration of twenty-three to forty
six years. In so sentencing, the Trial Court considered several factors, including: (1) the sentencing guidelines; (2) a
presentence report; (3) statements made on Appellant’s behalf by Appellant’s mother, grandmother and Mr. Grayson; (4) eight
letters outlining how the murder of Tamir Thomas has affected the lives of those individuals; and (5) offenses not accounted for
in the prior record score. The Trial Court noted that Appellant has failed to avail himself of family sussport, and “has had
the opportunity to be maintained in the community without success. He’s repeatedly returned to a course of conduct of
violence and endangerment of other persons.” (S.T. 12-14). Appellant has not set forth a plausible argument that his aggre-
gate sentence is prima facie excessive given the extensive and violent criminal conduct at issue, and thus Appellant has
failed to raise a substantial question.7 See Commonwealth v. Pollard, 832 A.2d 517, 526-527 (Pa. Super. 2003) (sentence
reasonable and not excessive where judge considered presentence report, victim impact statements, and defendant’s allocution
before imposing consecutive sentences of twenty to forty years for third degree murder five to fifteen years for conspiracy,
and one to two years for abuse of corpse).

Appellant’s claim is without merit.

IV.
Appellant alleges in his fourth claim that the Trial Court erred in denying Appellant’s motion for judgment of acquittal based

on the argument that the Commonwealth failed to prove beyond a reasonable doubt that Appellant was the person who shot the
victim. This claim is without merit.
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The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of
the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005).

With respect to identification testimony, the Superior Court has held as follows:

Evidence of identification need not be positive and certain to sustain a conviction. Although common items of clothing
and general physical characteristics are usually insufficient to support a conviction, such evidence can be used as other
circumstances to establish the identity of a perpetrator. Out-of-court identifications are relevant to our review of
sufficiency of the evidence claims, particularly when they are given without hesitation shortly after the crime while
memories were fresh. Given additional evidentiary circumstances, any indefiniteness and uncertainty in the identifi-
cation testimony goes to its weight.

Commonwealth v. Orr, 38 A.3d 868, 874 (Pa. Super. 2011) (citations and quotations omitted).
The evidence here regarding the identity of the shooter established that: (1) an individual with a black and white hat was seen

inside the Elks Club on surveillance video on the night of the shooting; (2) Officer Harrison was patrolling the area of the Elks Club
when he heard a single gunshot; (3) as he drove towards the scene of the shooting he immediately saw an individual running away
from the scene on 12th Street with a firearm in his hand; (4) during a foot chase the individual discarded his hat and firearm;
(5) the hat and firearm were recovered; (6) it was determined that the recovered firearm discharged the casing found near the
Elks Club and discharged the bullet that became a fragment when it struck the skull of Tamir Thomas; (7) Officer Harrison iden-
tified Appellant as the individual he chased that evening and who discarded the weapon; and, (8) the DNA evidence from the hat
and firearm, although not dispositive, strongly corroborated the identification testimony of Officer Harrison. (T.T. 115-117, 127,
201, 211-212, 228-229, 344-345, 348-358).

As discussed hereinabove, the identification by Officer Harrison was properly admitted as evidence. See supra, p. 7-11. This
evidence was sufficient to establish that Appellant was the individual who shot Tamir Thomas, and thus the Trial Court did not err
in denying the motion for judgment of acquittal. Commonwealth v. Collins, 70 A.3d 1245, 1249-1250 (Pa. Super. 2013) (evidence
sufficient to support first degree murder conviction where: (1) witnesses saw defendant and a co-defendant approaching scene of
the crime prior to the shooting; (2) flee the scene immediately after the shooting; and (3) evidence showed that victim died from
gunshot wounds from two separate guns); Commonwealth v. Coleman, 532 A.2d 477, 484 (Pa. Super. 1987) (evidence sufficient to
establish each element of carrying a firearm without a license where two witnesses heard a gunshot and saw defendant holding a
gun with smoke emitting from the barrel, and ballistics evidence was found at the scene, even though the gun was not recovered).
See also Commonwealth v. Trippett, 932 A.2d 188, 198-199 (Pa. Super. 2007) (it is outside the purview of the Superior Court’s
review to rule on the credibility of witnesses).

Appellant’s claim is without merit.

V.
Appellant alleges in his fifth claim that the Trial Court erred in denying Appellant’s motion for judgment of acquittal based on

the argument that the Commonwealth failed to prove beyond a reasonable doubt either that Defendant was in possession of a
firearm or possessed a concealed weapon at the time of the incident.

Appellant was convicted of carrying a firearm without a license and person not to possess a firearm. A violation of Section 6106
occurs where an individual “carries a firearm concealed on or about his person [. . .] without a valid and lawfully issued license”
(18 Pa. C.S. § 6106); Section 6105 mandates that an individual who has been convicted of an enumerated offense within or without
this Commonwealth “shall not possess, use, control, sell, transfer or manufacture or obtain a license to possess, use, control, sell,
transfer or manufacture a firearm in this Commonwealth” (18 Pa. C.S. § 6105).

The Trial Court has set forth a detailed recitation of facts hereinabove and incorporates that by reference for present purposes.
Briefly stated, the record demonstrates that: (1) Officer Harrison was patrolling the area of the Elks Club when he heard a single
gunshot; (2) as he drove towards the scene of the shooting he immediately saw an individual running away from the scene on 12th
Street with a firearm in his hand; (3) during a foot chase the individual discarded his hat and firearm; (4) the firearm was recov-
ered; (5) it was determined that the recovered firearm discharged the casing found near the Elks Club and the bullet fragment
lodged in the brain of Tamir Thomas; (6) Officer Harrison identified Appellant as the individual he chased that evening and who
discarded the weapon; (7) Appellant did not have a license to carry a firearm; and (8) the parties stipulated in the simultaneous
nonjury proceeding that Appellant had been adjudicated of aggravated assault and recklessly endangering another person in 2001.
Most importantly, the jury viewed stills and portions of the Elks Club surveillance video of Appellant in the club. These allowed
the jury to identify Appellant in the club with the black and white hat on and conclude that while Appellant was in the club the
firearm was concealed, and Appellant only removed the firearm in order to shoot Tamir Thomas once Appellant followed him
outside the club. (T.T. 115-117, 127, 201, 211-212, 240, 273-279, 434).

This evidence was sufficient to establish that Appellant was carrying a concealed firearm without a license and while prohibited
from possessing a firearm, and thus the Trial Court did not err in denying the motion for judgment of acquittal. See Commonwealth
v. Lopez, 57 A.3d 74, 80 (Pa. Super. 2012) (evidence sufficient to sustain conviction for carrying a firearm without a license where
witnesses viewed defendant walking, and then viewed defendant with a gun, and ballistics evidence found in defendant’s bedroom
matched cartridge casings recovered at the scene).
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Appellant’s claim is without merit.

VI.
Appellant alleges in his sixth claim that the Trial Court erred in denying Appellant’s motion for new trial based on the argu-

ment that his conviction of third degree murder is against the weight of the evidence. Specifically, Appellant alleged in his post
sentence motion that the verdict of third degree murder was against the weight of the evidence based on arguments attacking:
(1) the credibility of Officer Harrison’s identification; (2) the reliability of the expert opinions regarding DNA; and (3) the
Commonwealth’s failure to call Jameelah Miller as a witness. Post Sentence Motion, December 6, 2012. This claim is without merit.

With respect to a weight challenge based on the credibility of witness testimony, the Superior Court has held:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the trial
court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make any
verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover, where the
trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question of
whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.

Trippett, 932 A.2d at 198 (citations and quotations omitted). An abuse of discretion will only be found where the decision of the
trial court is “manifestly unreasonable or where the law is not applied or where the record shows that the action is a result of
partiality, prejudice, bias or ill-will.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013). Further, the fact finder is free to
believe all, part, or none of the testimony offered in assessing the credibility of witnesses. Commonwealth v. DeJesus, 860 A.2d
102, 107 (Pa. 2004). The Trial Court has detailed the law surrounding identification testimony hereinabove and incorporates that
by reference for present purposes. See supra p. 16.

The Trial Court has also detailed the particulars of Officer Harrison’s testimony hereinabove and incorporates that by refer-
ence for present purposes. See supra pp. 7-11, 16-17. That recitation and the record otherwise clearly established that Appellant
was the individual who shot and killed Tamir Thomas. Collins, 70 A.3d at 1251 (though circumstantial, verdict not against the
weight of the evidence where defense vigorously attacked credibility of witnesses but did not present independent exculpatory
evidence nor so undermine Commonwealth evidence as to render it unbelievable).

Appellant’s claim is without merit.

VII.
Appellant alleges in his seventh claim that the Trial Court erred in denying Appellant’s motion for new trial based on the argu-

ment that his firearms convictions were against the weight of the evidence. The Trial Court has detailed that part of the evidence
that supported a conviction for carrying a firearm without a license and person not to possess hereinabove. See supra p. 19. That
recitation and the record otherwise clearly established that Appellant concealed a firearm while he was not properly licensed and
was in fact prohibited from obtaining such a license. See Lopez, 57 A.3d at 80-81 (attacks on credibility challenge the weight of the
evidence, and the appellate court found that if preserved, the conviction for carrying a firearm without a license was not against
the weight of the evidence where the jury found the Commonwealth witnesses credible despite attempts to impeach). Appellant’s
claim is without merit.

VIII.
Appellant alleges in his eighth claim that the Trial Court erred in denying his motion in limine to exclude the conclusions stated

in Dr. Mark Perlin’s supplemental report regarding the DNA evidence introduced at trial, specifically the comparisons between
minor contributors. Appellant bases this argument on the claim that Dr. Perlin’s conclusion exceeds the purpose for which
Pennsylvania Courts have accepted statistical analysis of DNA evidence.8 This claim is without merit.

The admissibility of expert reports is within the sound discretion of the trial court, and the trial court’s determination will not
be reversed absent an abuse of discretion or an error of law. Commonwealth v. Foley, 38 A.3d 882, 887-888 (Pa. Super. 2012). Under
the Frye test:9

[N]ovel scientific evidence is admissible if the methodology that underlies the evidence has general acceptance in the rele-
vant scientific community. The Frye test is a two-step process. First, the party opposing the evidence must show that the
scientific evidence is novel by demonstrating that there is a legitimate dispute regarding the reliability of the expert’s
conclusions. If the moving party has identified novel scientific evidence, then the proponent of the scientific evidence must
show that the expert’s methodology has general acceptance in the relevant scientific community despite the legitimate dispute.

Foley, 38 A.3d at 888 (citations and quotations omitted).

Here, a hearing was held before the Honorable Beth A. Lazzara on August 16, 2012.10 Appellant’s argument was premised on
the assertion that the conclusion was inadmissible because such comparisons had not been used in a court before. However, the
Superior Court has held that something is not novel simply because it has not been used in court before; rather, “novelty” will only
be found where there is a dispute among scientists. Foley, 38 A.3d at 889. As Appellant failed to establish the existence of a legit-
imate dispute over the contested conclusion, the conclusion did not constitute novel scientific evidence. Foley, 38 A.3d at 890. Thus,
Judge Lazzara did not abuse her discretion when she found the evidence admissible and denied Appellant’s motion in limine. See
Foley, 38 A.3d at 890 (“[a]bsent a legitimate dispute, there is no reason to impede admissibility of evidence that will aid the trier
of fact in the search for truth”).

Appellant’s claim is without merit.

IX.
Appellant alleges in his final claim that the Trial Court erred in denying counsel’s request for a missing witness jury instruc-

tion relative to Jameelah Miller. This claim is without merit.
The Pennsylvania Supreme Court has stated the rule for preservation of objections to jury instructions as follows:

[U]nder Criminal Procedure Rules 603 and 647(B), the mere submission and subsequent denial of proposed points for
charge that are inconsistent with or omitted from the instructions actually given will not suffice to preserve an issue,
absent a specific objection or exception to the charge of the trial court’s ruling respecting the points.
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Commonwealth v. Pressley, 887 A.2d 220, 225 (2005). Here, Appellant failed to object following the jury instructions regarding the
Court’s decision not to provide Proposed Jury Instruction 3.21B. (T.T. 905-906). See Commonwealth v. Marquez, 980 A.2d 145, 150
(Pa. Super. 2009) (issue not preserved for appellate review where defendant failed to raise objection after the jury was charged).
Appellant’s claim is therefore waived.

Even if not waived, Appellant’s claim is without merit. The Pennsylvania Superior Court has stated that “[t]he relevant inquiry
for this Court when reviewing a trial court’s failure to give a jury instruction is whether such charge was warranted by the
evidence in the case.” Commonwealth v. Baker, 963 A.2d 495, 506 (Pa. Super. 2008). In order for the missing witness instruction
to be properly given, “the witness must be available only to the Commonwealth and no other exceptions must apply. In order to
determine whether a witness was available to a party, the trial court must ascertain whether the witness was peculiarly within
the knowledge and reach of one party.” Commonwealth v. Evans, 664 A.2d 570, 574 (Pa. Super. 1995) (citations and quotations
omitted). Here, the record established that the Trial Court properly held that the instruction was not proper because there was
no evidence that Jameelah Miller was only available to the Commonwealth. (T.T. 515). Thus, the Trial Court properly held that
the instruction should not be given, and Appellant’s claim is without merit. Commonwealth v. Nesbitt, 419 A.2d 64, 68 (Pa. Super.
1980) (where there is no evidence that the nontestifying witness is within the particular control of the Commonwealth, the trial
court did not err in refusing to give missing witness instruction).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 10, 2014
1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 6106.
3 18 Pa. C.S. § 6105(a) and (c). This count was severed prior to trial and heard by the Trial Court in a nonjury fashion, simultane-
ously with the jury trial. 
4 The designation “T.T.” followed by numerals refers to Trial Transcript, August 30-September 4, 2012.
5 The designation “M.T.” followed by numerals refers to Suppression Motion Transcript, January 5, 2012.
6 Appellant for the first time now argues on appeal that the search warrant contained material misrepresentations of Jameelah
Miller. Appellant had previously alleged that the identification by Jameelah Miller was insufficient to support probable cause, but
this specific argument regarding material misrepresentations was not raised in the motion to suppress, argued at the suppression
hearing, or argued in the post sentence motion, and thus this argument is waived. See Commonwealth v. Gordon, 528 A.2d 631, 642
(Pa. Super. 1987) (“The raising of one particular theory in support of a suppression claim is not sufficient to preserve all other
possible grounds for suppression of the same evidence”).
7 Appellant was sentenced within the standard range of the guidelines and within the statutory limits on both the charge of third
degree murder and carrying a firearm without a license. Commonwealth v. Peay, 806 A.2d 22, 29 (Pa. Super. 2002) (challenge to
excessiveness will not raise a substantial question when sentenced within statutory limits).
8 The challenged conclusion is recited in Paragraph 5 of Appellant’s pretrial motion:

Based on these results, there is no statistical support for a match between the minor contributors of the handgun (item
10A1) and the minor contributors of the baseball cap swabbing (Item 12B). Therefore, there is no indication that any
person, other than Leland Davis, contributed their DNA to both items of evidence (Item 10A1, Item 12B).

Amended Omnibus Pretrial Motion is [sic] Limine, August 2, 2012.
9 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
10 The case was originally assigned to the Honorable Beth A. Lazzara. The case was transferred to this Trial Court for the jury trial.
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Commonwealth of Pennsylvania v.
Michael Reed

Criminal Appeal—PCRA—Juvenile Life Sentence for Homicide—
Miller v. Alabama not Retroactive

No. CC 199006853. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—May 1, 2014.

OPINION
On April 19, 1990, Petitioner, a juvenile at the time, was arrested and charged with criminal homicide. On June 6, 1991, a jury

found Petitioner guilty of first-degree murder. Petitioner was sentenced to life imprisonment without the possibility of parole on
April 3, 1992. The judgment of sentence was affirmed by the Superior Court on August 2, 1994, and the Supreme Court of
Pennsylvania subsequently denied Petitioner’s petition for allowance of appeal. The Petitioner has made several unsuccessful
attempts to obtain post-conviction relief, none of which are relevant to the instant petition.
On July 10, 2012, Petitioner filed a pro se petition under the Post-Conviction Relief Act (“PCRA”). This Court appointed counsel

the following day, and on July 16, 2012, counsel filed an amended petition. On August 20, 2012, the Commonwealth submitted an
answer to the amended petition, wherein it opined that the petition should be stayed, pending the Supreme Court of Pennsylvania’s
disposition in Commonwealth v. Cunningham, or until legislative action on the issue. By Order dated September 18, 2012, this Court
issued a stay of the PCRA proceedings.
On November 1, 2013, the Commonwealth filed an amended answer to the petition. This Court issued an Order on November 8,

2013, notifying Petitioner of its intent to dismiss the petition. On November 13, 2013, the Petitioner filed a motion to stay the
proceedings, and on December 2, 2013, Petitioner filed a response to the notice of intent to dismiss. On December 9, 2013, this
Court dismissed the petition as patently frivolous and without support on the record.
On December 11, 2013, the Petitioner filed a Notice of Appeal, and, pursuant to Pa.RAP. 1925(b), a concise statement of errors

complained of, wherein he raises the following issues, verbatim:

1. Whether the PCRA Court erred in denial [of] PCRA relief on the basis that the PCRA proceeding was untimely?

2. Whether the United States Supreme Court held that the rule in Miller v. Alabama, by applying said rule in the
companion case of Jackson v. Hobbs, applies retroactively to cases where direct review had concluded prior to
the announcement of said rule in Miller v. Alabama?

3. Whether Commonwealth v. Batts, -- Pa.--, 66 A.3d 286 (2013) recognized a rule of constitutional law under the
Pennsylvania Constitution similar to that in Miller v. Alabama and does the rule in Batts apply retroactively to cases
where direct review had concluded prior to the announcement of said rule in Batts?

4. Whether the prohibition against the imposition of mandatory life sentences is a substantive rule of law because
it prohibits, in all cases, the imposition of mandatory life sentences (that is, requires the sentencer to consider the
mitigating factors set forth in the Miller decision) and the Court in Miller posited that, when a sentencer is given
discretion in sentencing juveniles for homicide convictions, said Court expects imposition of a life sentence with-
out parole to be uncommon—hence, a sentence of life without parole for juveniles convicted of first or second
degree murder is, if said mitigating factors are considered, virtually a categorical ban on the imposition of such
a sentence?

5. Whether, if Miller announced a procedural rule of constitutional law, said rule still applies retroactively to cases
on collateral review because said rule is a watershed rule which implicates the fundamental fairness and accuracy
of a proceeding for sentencing juveniles convicted of homicide to life imprisonment as that rule altered the under-
standing of the bedrock procedural elements essential to the fairness of such a proceeding and the new rule is
necessary to prevent the impermissibly large risk of inaccurately sentencing such juveniles to a term of life
without parole?

6. Whether the rule in Batts is a watershed rule which applies retroactively to cases on collateral review in light of the
Pennsylvania public policy regarding the protection and rehabilitation of juvenile offenders?

7. Whether the Court of Common Pleas erred and/or abused its discretion in not granting Defendant’s December 2,
2013 request for leave to amend his PCRA petition?

Under the PCRA, a petitioner is eligible for relief if he asserts and proves that a constitutional right was recognized by the
Supreme Court of the United States or the Supreme Court of Pennsylvania, and that the right has been held by that court to have
a retroactive application. 42 Pa.C.S.A. § 9545(b)(1)(iii). Petitioner claims that he is entitled to relief on the basis of the United
States Supreme Court’s decision in Miller v. Alabama, in which the Court held that “mandatory life without parole for those under
the age of 18 at the time of their crimes violates the Eighth Amendment’s prohibition on ‘cruel and unusual punishments.’”
132 S. Ct. 2455, 2460 (2012). The Supreme Court, however, did not address the question of whether its holding was to apply
retroactively to judgments of sentence which were final at the time of the Miller decision. See Commonwealth v.
Cunningham, 81 A.3d 1, 4 (Pa. 2013).
Accordingly, the Supreme Court of Pennsylvania addressed the issue in Cunningham. Therein, the Court admonished that

“nothing in Appellant’s arguments persuades us that Miller’s proscription of the imposition of mandatory life-without-parole
sentences upon offenders under the age of eighteen at the time their crimes were committed must be extended to those whose
judgments of sentence were final as of the time of Miller’s announcement.” Cunningham, 81 A.3d at 11. Thus, the Court in
Cunningham determined that holding in Miller does not apply retroactively to prisoners such as Petitioner. See id.
Therefore, in light of the Supreme Court of Pennsylvania’s decision in Cunningham, barring retroactive application of the Miller

decision in state PCRA proceedings, the Petitioner’s claim is without merit, and the petition was properly dismissed by this Court.

BY THE COURT:
/s/Zottola, J.
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Commonwealth of Pennsylvania v.
Jane Clare Orie

Commonwealth of Pennsylvania v.
Janine Mary Orie

Commonwealth of Pennsylvania v.
Joan Orie Melvin

Criminal Appeal—Miscellaneous—Motion for Return of Property—Derivative Contraband—Appeal Pending

No. CC 201010285, 201010286, 201112098, 201115981, 201209885. In the Court of Common Pleas of Allegheny County, Pennsyl-
vania, Criminal Division.
Zottola, J.—June 4, 2014.

OPINION
On July 11, 2013, the Pennsylvania Republican Caucus (hereinafter “Caucus”) filed a motion for return of property with this

Court, seeking the return of hard drives and a server in the matter of Commonwealth v. Jane Clare Orie, Commonwealth v. Janine
Mary Orie, and Commonwealth v. Joan Orie Melvin. The Commonwealth filed a response to the motion on July 15, 2013. This Court
held a hearing on the motion on August 1, 2013. Both parties filed subsequent memoranda to supplement their previous arguments.
On September 13, 2013, this Court issued an order declaring its jurisdiction over the matter and simultaneously denying the

motion; the Court additionally directed the Commonwealth to retain all evidence seized until all direct appeals from judgment of
sentence in the above-captioned matters have been exhausted. On October 8, 2013, the Caucus initiated a timely appeal. This Court
then issued order on October 23, 2013, directing that the Caucus file a statement of matters complained of, pursuant to Pa.R.A.P.
1925(b). Due to an inadvertent error, the order was not forwarded to the Caucus. On April 10, 2014, after it became aware of the
error, this Court sent out a second order. The Caucus complied with the order, and in its statement of matters complained of on
appeal, the Caucus alleges the following, verbatim:

1. The Court erred in denying the Caucus’s Motion for Return of Property under Pa.R.Crim.P. 588(A) because the Caucus
presented evidence showing ownership of the property and the Commonwealth failed to present any evidence showing
that either (1) the Caucus did not own the property, or (2) the property was contraband.

2. The Court erred in denying the Caucus’s Motion for Return of Property under Pa.R.Crim.P. 588(A) because the order
violates the Separation of Powers principle of the Pennsylvania Constitution by denying the return of property belonging
to the Legislative Branch in favor of continued possession by the Executive Branch.

The items of which the Caucus seeks return were seized pursuant to search warrants signed by this Court acting as the super-
vising Judge of the 2008 Allegheny County Investigating Grand Jury. In denying the Caucus’s motion, this Court has asserted that
while any direct appeal may be pending the items in question must remain in the possession of the Commonwealth in the event
that a retrial is deemed necessary by the appellate courts.
Notably, in determining an unrelated issue in the case of former Pennsylvania Supreme Court Justice Joan Orie Melvin, the

Superior Court stated that “[w]hile this panel takes no position regarding the merits of any of the issues raised by Orie Melvin on
appeal, the potential for a remand and retrial exists.” Commonwealth v. Melvin, 79 A.3d 1195, 1202 (Pa. Super. 2013) (emphasis
added). Furthermore, in the pending appeal from her judgment of sentence, Orie Melvin has raised the following issue, verbatim:

III. The trial court erred in denying Orie Melvin’s request to inspect and examine original electronic evidence seized
from the office of former State Senator Jane Orie and thereby denied Orie Melvin access to exculpatory evidence in
violation of Brady v. Maryland, the Fifth, Sixth and Fourteenth Amendments to the U.S. Constitution and Article 1, Section
9 of the Pennsylvania Constitution.

This matter has yet to be decided, and it is apparent that the property in question must be retained until the final disposition of all
direct appeals in which the property is at issue. Accordingly, this Court determined that the Caucus is not entitled to return of the
property at this time, as the issue is still active on direct appeal.
Assuming arguendo that the Caucus is entitled to lawful possession of the property in spite of the ongoing appellate process,

this Court has reached the conclusion that the property should still be forfeited during the direct appeals process under Rule
588(8). Under Rule 588(8) of the Pennsylvania Rules of Criminal Procedure:

The judge hearing such motion shall receive evidence on any issue of fact necessary to the decision thereon. If the motion
is granted, the property shall be restored unless the court determines that such property is contraband, in which case the
court may order the property to be forfeited.

Pa.R.Crim.P. 588(8). While the hard drives and servers seized in this case are not contraband per se, the items are derivative
contraband, which has been defined as “property which is innocent in itself but which has been used in the perpetration of an
unlawful act.” Commonwealth v. Durham, 9 A.3d 641, 646 (Pa. Super. 2010). To qualify as derivative contraband, there must be a
specific nexus between the property and the criminal activity. Id. at 645-46.
The seized property herein is significantly entwined in the criminal activity of which the defendants in the above-captioned

cases were convicted. The seized computer equipment was the very property used to conduct the illegal campaigning activity
which a jury found to be theft. The property was used for various unlawful activities such as tracking campaign donations, creat-
ing poll cards, writing thank you letters, and doing research online regarding the campaign, all of which constituted illegal use
of Senate resources. Thus, there is an obvious and specific nexus between the seized property and the felonious crimes of which
the defendants were convicted. See Beaston v. Ebersole, 986 A.2d 876, 882 (Pa. Super. 2009) (holding that seized computers were
derivative contraband because the computers were used to commit harassment via email and other online sources).
Therefore, this Court properly determined that the Caucus is not yet entitled to return of the seized property and that such

property should be retained by the Commonwealth through the pendency of any direct appeals in the above-captioned cases.
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Alternatively, because there exists a specific nexus between the seized property and the criminal activity which was perpetrated
by the defendants, the property is derivative contraband and should not be returned to the Caucus.

BY THE COURT:
/s/Zottola, J.

Commonwealth of Pennsylvania v.
Steve Wilson

Criminal Appeal—DUI—Suppression—Sentencing (Legality)—Traffic Stop—Enhanced Grading

No. CC 2013-09856. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, J.—May 16, 2014.

OPINION
This is an appeal from an Order of Sentence on November 14, 2013, which followed a non-jury trial before this Court. The

Defendant was found guilty at Count 1 of one count of Driving Under the Influence: High Rate of Alcohol (BAC .10-.16) with Minor,
a Misdemeanor in the First Degree at 75 Pa. C.S. § 3802(8); at Count 2 of one count of Driving Under the Influence: General
Impairment First Offense, an ungraded misdemeanor offense at 75 Pa. C.S. §§ 3802 (A)(1); at Count 3 of one count of Driving Under
the Influence: General Impairment, a misdemeanor offense at 75 Pa. C.S. § 3802(8); at Count 4 of one count of Driving Under the
Influence: General Impairment, a misdemeanor offense at 75 Pa. C.S. § 3802(A)(1 ); at Count 7 of one count of Careless Driving, a
summary offense at 75 Pa. C.S. § 3714(A); at Count 11 of one count of Obscured Plates – Illegible at Reasonable Distance, a
summary offense at 75 Pa. C.S. §§ 1332(8)(3).
In addition to all of the other mandatory requirements under the above-listed statutes, on November 14, 2013, at Count 1 the

Defendant was sentenced to a four-day DUI Alternative to Jail program and a concurrent term of probation for twelve months and
was ordered to pay a fine in the amount of $1,000.00. Further, the Defendant was ordered to perform 100 hours of community service.
At Counts 2, 3, 4, 7, and 11 there were no further penalties imposed on the Defendant. The Defendant was found not guilty of Counts
5, 6, 8, 9, and 10.
Pre-trial suppression motions were filed on November 6, 2013, and a hearing was held on November 14, 2013. This Court denied

the Defendant’s suppression motion and the case proceeded to a non-jury trial and sentencing on the same day. The Defendant filed
a timely Notice of Appeal on December 13, 2013. This Court ordered the Defendant to file a Concise Statement of Matters
Complained of on Appeal by January 3, 2014. On January 3, 2014, the Defendant filed a Motion for Extension of Time to File a
Concise Statement of Errors Complained of on Appeal. On January 6, 2014, this Court granted Defendant’s Motion and ordered
him to file a Statement of Errors within thirty days of receipt of all transcripts. On February 4, 2014, Defendant filed his Rule
1925(b) Statement of Errors Complained of on Appeal wherein he asserts the following:

I. The Court erred in denying Mr. Wilson’s suppression motion. Law enforcement’s stop of Mr. Wilson’s vehicle
was not supported by probable cause or reasonable suspicion. Law enforcement did not have probable cause or
reasonable suspicion that Mr. Wilson violated the Motor Vehicle Code in order to justify a traffic stop and law enforce-
ment did not have probable cause or reasonable suspicion that Mr. Wilson was driving under the influence to support
a traffic stop As such, this stop violated the Fourth Amendment of the United States Constitution and Article 1, Section
8 of the Pennsylvania Constitution. The Court erred by failing to suppress any evidence obtained from this stop
and seizure.

II. The sentence at Count One is illegal. Mr. Wilson was sentenced to twelve months of probation on a first-time DUI
conviction. The statutory maximum sentence on this conviction is only six months. As such, Mr. Wilson’s sentence
exceeds the statutory maximum, making the sentence illegal.

For the reasons set forth below, this Court’s denial of the Defendant’s Motion to Suppress and Order of Sentence were not in error
and should be affirmed.

HISTORY OF THE CASE
The testimony in this case is summarized as follows based on the November 14, 2013 Suppression Hearing, Bench Trial and

Sentencing Hearing Trial transcript of testimony (hereinafter “T.T.”). At approximately 1:00 a.m. on May 7, 2013, Springdale
Township police officer Joseph Martino was on patrol on Freeport Road in a marked police vehicle with external lights. (T.T.) at
3-4. Officer Martino approached a black Expedition, driven by Defendant, which was completely stopped in the middle of the road-
way. (T.T.) at 4-5. As Officer Martino drove toward the Expedition, it began to travel in the direction of Riddle Run Road. (T.T.) at
5. As it traveled, Officer Martino observed the vehicle cross the yellow line approximately four times. (T.T.) at 5. At this time,
Officer Martino activated his lights and effectuated a traffic stop on the Expedition. (T.T.) at 5.
When Officer Martino activated his lights, his vehicle’s dash camera turned on and recorded the traffic stop for approximately

37 minutes, including the periods immediately before and after the lights are activated. (T.T.) at 8, 13. The camera records for
approximately two minutes before the lights are turned on and 45 seconds after the lights are shut off. (T.T.) at 15. At 27 seconds,
the Defendant’s brake lights are on vehicle is stationary. (T.T.) at 15. At 30 seconds the car’s brake lights are not on and the
vehicle was able to move. (T.T.) at .16. At 44 seconds, the vehicle crossed the double yellow line. (T.T.) at 16. At 50 seconds, the
vehicle crossed the double yellow line. (T.T.) at 17. At 51-52 seconds, the vehicle crossed the white “fog” line. (T.T.) at 17. At 1:08,
the vehicle crossed the double-yellow line. At this point, the lights were activated. (T.T.) at 17.
Officer Martino noticed that there was a partially tinted license plate cover affecting his view of the registration. (T.T.) at 5.

Though his police report did not reference the license plate, the criminal complaint did. (T.T.) at 11. Officer Martino then went
to the driver’s window where he identified the driver as the Defendant and detected a strong odor of alcohol coming from the
vehicle. (T.T.) at 5-6. He obtained the Defendant’s information and observed four children, all estimated to be under the age of
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twelve, in the back seat of the vehicle, none of whom were wearing a seat belt. (T.T.) at 6-7. Officer Martino also observed a glass
filled with wine in the middle console of the front seat. (T.T.) at 10. The substance was determined to be wine based on its smell
and the passenger’s statement that it was “just a little bit of wine.” (T.T.) at 10. The passenger did not say that it was her wine.
(T.T.) at 12.
Based on an odor of alcohol, the Defendant’s bloodshot and glassy eyes, and his slurred speech, Officer Martino asked the

Defendant to exit the vehicle so that he could perform field sobriety tests. (T.T.) at 8. Officer Martino intended to conduct the HGN,
the walk-and-turn and one-legged stand tests. (T.T.) at 8. The Defendant failed to complete the one-legged stand and during the
performance of the walk-and-turn test, the Defendant said, “Just take me to jail.” (T.T.) at 9. At this time, Officer Martino placed
the Defendant under arrest and placed him in the back of the patrol vehicle based on the results of the HGN, one-legged stand,
and walk-and-turn tests, his observations of his red glassy eyes, slurred speech, and odor of alcohol. (T.T.) at 9-10. The Defendant
was taken into custody around the 18-minute mark of the recording. (T.T.) at 13.
On November 14, 2013, this Court held a suppression hearing on two issues prior to the Defendant’s non-jury trial. In the

suppression hearing, the Defendant had two arguments. First, he argued that there was no reasonable suspicion or probable cause
to support the traffic stop, that there was no Motor Vehicle Code violation, and that there was no reasonable suspicion or probable
cause to support an arrest. (T.T.) at 19.The Defendant argued that crossing over the double yellow line in and of itself is not a Motor
Vehicle violation and that there has to be some danger or a safety hazard to other motorists to constitute such a violation. (T.T.)
at 20. The Defendant’s second argument was that there was no probable cause to believe that the Defendant is in violation of any
specific statute. (T.T.) at 24. This Court denied the Defendant’s suppression motion. (T.T.) at 34.
The parties placed on the record Officer Martino’s testimony and the dash camera video. (T.T.) at 48. The parties stipulated to

the criminal information, the police report, the criminal complaints, the Phoenix packet, the laboratory results indicating that the
Defendants blood ethanol, or BAC, at the time of testing was .143 percent, and that the time of driving and operation and the time
of the blood draw occurred within two hours of each other. (T.T.) at 46-7. Upon careful review of the record in this case, the Court
concludes that the officer did have probable cause to stop the Defendant’s vehicle; that there was probable cause to draw the
Defendant’s blood; that the Defendant’s sentence was legal; that the Court committed no errors of law in consideration of all of the
circumstances; and that the Order of Sentence should be affirmed.

ISSUE ONE: EXISTENCE OF PROBABLE CAUSE OR REASONABLE SUSPICION FOR THE TRAFFIC STOP
Defendant argues that this Court erred in denying his suppression motion, and consequently that the traffic stop violated his

rights under the Pennsylvania and United States Constitutions. The Fourth Amendment to the United States Constitution protects
the people from unreasonable searches and seizures. Com. v. Chase, 960 A.2d 80, 89 (Pa. 2008) citing In the lnterest of D.M., 781
A.2d 1161, 1163 (Pa. 2001). In the context of automobiles, vehicle stops constitute seizures under the Fourth Amendment. Id.
citing Whren v. United States, 517 U.S. 806, 809-10 (1996). In determining if a seizure is constitutional, the key question is the
reasonableness of the seizure. Id. citing Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 450 (1990). Although a warrantless
seizure is presumptively unreasonable under the Fourth Amendment, there are a few well-established and well-delineated excep-
tions. Horton v. California, 496 U.S. 128, 133 n.4 (1990). One such exception permits the police to briefly detain individuals for an
investigation and to maintain the status quo. Id. citing Terry v. Ohio, 392 U.S. 1 (1968). Under the Fourth Amendment, police are
permitted to stop and question motorists when they witness or suspect a violation of traffic laws, even if it is a minor offense. Id.
citing United States v. Booker, 496 F.3d 717, 721-22 (D.C.Cir. 2007). The United States Court of Appeals for the Third Circuit
summarized this area of law:

Terry and Whren stand for the proposition that a traffic stop will be deemed a reasonable “seizure” when an objective
review of the facts shows that an officer possessed specific, articulable facts that an individual was violating a traffic law
at the time of the stop. In other words, an officer need not be factually accurate in her belief that a traffic law had been
violated but, instead, need only produce facts establishing that she reasonably believed that a violation had taken place.

United States v. Delfin–Colina, 464 F.3d 392, 398 (3d Cir. 2006). In the context of suspected DUI, the Pennsylvania Superior Court
noted that such a vehicle stop was “a scenario where further investigation almost invariably leads to the most incriminating type
of evidence, i.e., strong odor of alcohol, slurred speech, and blood shot eyes.” Com. v. Sands, 887 A.2d 261, 270 (Pa. Super. 2005).
The Pennsylvania Supreme Court echoed this notion, “ ... [W]hen the existence of reasonable suspicion combines with the expec-
tation that the stop will allow light to be shed on the relevant matters, the stop is not unconstitutional.” Chase, 960 A.2d at 94.
Likewise, the Pennsylvania legislature has codified the reasonable suspicion standard at 75 Pa. C.S. § 6308(b).1 The Pennsylvania
Supreme Court held that this statute is constitutional under the Fourth Amendment and Article I, § 8. Chase, 960 A.2d at 102.

In the present case, the Defendant argues that there was neither probable cause nor reasonable suspicion to support the
traffic stop, and that his suppression motion should have been granted. However, the Court considered all of the evidence in this
case in its determination that there was sufficient probable cause to support a traffic stop, specifically: the witness testimony, the
dash camera video, the Defendant’s statements, and the stipulations on the record.
The Defendant was charged with careless driving, and when Officer Martino initially viewed the Defendant’s vehicle, it was

stopped in the roadway for no apparent reason. (T.T.) at 4-5. There was not a stoplight and the Defendant’s vehicle was stationary
in a lane of travel. When Officer Martino’s car approached the Defendant’s vehicle, it began moving and crossed both the double
yellow line and the fog line. (T.T.) at 15-7. The Defendant was also charged with and found guilty of Obscured Plates – Illegible
at Reasonable Distance. Officer Martino, upon his initial contact with the Defendant’s vehicle, witnessed the obscured plate. (T.T.)
at 5.
Officer Martino was able to articulate specific facts to support his reasonable belief that the Defendant had violated provisions

of the Motor Vehicle Code, such as: it was approximately 1:00a.m., the Defendant’s vehicle was stopped on a busy road for no legit-
imate reason, the vehicle’s license plate was obscured by the plate cover, the Defendant’s vehicle crossed the double yellow line
and the fog lines multiple times, the odor of alcohol, the wine in the car, the Defendant’s red and glassy eyes, the Defendant’s
slurred speech, the children in the vehicle, the Defendant’s failure of the field sobriety tests, and the Defendant’s statement. In
consideration of the officer’s testimony and the dash camera video, this Court found that Officer Martino had the requisite proba-
ble cause to suspect violations of the Motor Vehicle Code and to conduct the traffic stop and blood draw.
Based on the above, this Court disagrees with the Defendant’s arguments that there was not probable cause or reasonable

suspicion, and accordingly the guilty verdict and Order of Sentence are affirmed.
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ISSUE TWO: LEGALITY OF THE SENTENCE
The Defendant argues that the Court erred in sentencing him to an illegal sentence. This Court sentenced the Defendant to,

among all other statutory requirements, a twelve-month term of probation. The Defendant contends that the statutory maximum
sentence on this conviction is only a six-month term of probation. The Defendant argues that although he was found guilty of 75
Pa. C.S. § 3803(b)(5), which is a misdemeanor of the first degree, that 75 Pa. C.S. § 3804(a)(1) and Commonwealth v. Musau, 69
A.3d 754 (Pa. Super. 2013) control his sentence. Upon review of the statutes and case law applicable in this matter, this Court
respectfully rejects Defendant’s argument, and the sentence should be affirmed.
The Superior Court in Musau held that the maximum sentence for a first or second DUI conviction is six months’ imprisonment,

even in those instances in which refusal to submit to blood alcohol testing results in the grading of the offense as a first degree
misdemeanor. Musau, 69 A.3d at 758. The Defendant in Musau refused a to submit to chemical testing and was convicted of
violating 75 Pa. C.S. § 3802(a). Id. at 755. As such, the trial court graded Defendant’s offense as a first-degree misdemeanor
pursuant to 75. Pa. C.S. § 3803(b)(4). Id. at 755-6.
The Superior Court considered the applicable rules of statutory construction, including ascertaining and effectuating the inten-

tion of the General Assembly. Id. at 756. Further, when there is an apparent conflict between two statutes, the special provisions
shall prevail and shall be construed as an exception to the general provision, unless the general provision shall be enacted later
and it shall be the manifest intention of the General Assembly that such general provisions prevail. Id. citing Com. v. Hansley, 47
A.3d 1180, 1186 (Pa. 2012). Lastly, penal statutes must be strictly construed. Id. citing Com. v. Dixon, 53 A.2d 839, 846 (Pa. Super.
2012). Following its analysis of the two statutes, the Superior Court held that:

[T]he plain language of the statute, giving the words their ordinary meanings, indicates as follows: regardless of the fact
that refusal to submit to blood alcohol testing results in the grading of the offense as a first degree misdemeanor, the
maximum sentence for a first or second DUI conviction is six months’ imprisonment.

Id. at 758.

The statutes at issue in Musau are the general impairment statutes, 75 Pa. C.S. § 3802(a) and 3803(b)(4). In the present case,
the Defendant was convicted of 75 Pa. C.S. § 3803(b), which, pursuant to§ 3803(b)(5), is a misdemeanor of the first degree. While
the Superior Court’s holding in Musau resolved the discrepancy between the two statutes at issue in that case, in is not applicable
in the instant case. Based on the plain reading of the statutes, the inapplicability of the Musau decision, and arguments from the
Commonwealth and the Defendant on the issue, this Court sentenced the Defendant consistent with the enhanced grading of
§ 2803(b)(5) to, among other punishments, a term of probation for 12 months. (T.T.) at 34-44. For the above reasons, the Court
disagrees with the argument averred in the Defendant’s Pa.R.App. 1925 Statement of Errors concerning the legality of the
sentence.

CONCLUSION
FOR ALL OF THE ABOVE REASONS, the guilty verdict judgment and Order of Sentence by this Court should be affirmed.

BY THE COURT:
/s/Bigley, J.

1 “Authority of police officer. Whenever a police officer is engaged in a systematic program of checking vehicles or drivers or has
reasonable suspicion that a violation of this title is occurring or has occurred, he may stop a vehicle, upon request or signal, for
the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identification number or engine
number or the driver’s license, or to secure such other information as the officer may reasonably believe to be necessary to enforce
the provisions of this title.” 75 Pa. C.S. 6308(b).

Commonwealth of Pennsylvania v.
James Henry Coleman, Jr.

Criminal Appeal—DUI—Ineffective Assistance of Counsel—No Reasonable Basis for Failing to Challenge Legality of Blood Draw

No. CC 201214342. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, J.—May 16, 2014.

OPINION
PROCEDURAL HISTORY
By Criminal Information filed on December 21, 2012, Mr. Coleman was charged with one count of Driving Under the Influence

of Alcohol or a Controlled Substance under 75 Pa.C.S. §3801A1, one count of Driving Under the Influence of Alcohol or a Controlled
Substance under 75 Pa.C.S. §3802C, one count of Driving While Operating Privilege Suspended under 75 Pa.C.S. §1543A, and one
count of Disregard Traffic Lane (Single) under 75 Pa.C.S. §3309.
On April 9, 2013, Assistant Public Defender Dennis Biondo, Jr. filed a Motion for Suppression on behalf of Mr. Coleman. The

following claims were presented in the motion:

... the Commonwealth will be unable to prove the following:

a. that the Commonwealth had a valid warrant, which affidavit contained sufficient information to establish probable
cause to seize and search the Defendant;

b. that the Commonwealth had probable cause to seize and search the Defendant.

c. that the Commonwealth had articulable facts from which it could reasonably conclude that the vehicle was involved in
a motor vehicle violation or criminal activity which would justify an investigatory stop.
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The case proceeded to court on April 19, 2013 when a suppression hearing was held before this Court. Mr. Coleman was repre-
sented by Assistant Public Defender Dennis Biondo, Jr., and Assistant District Attorney Bjorn Dakin appeared on behalf of the
Commonwealth. Upon the conclusion of the hearing, this Court denied the Motion for Suppression.
Following the suppression hearing, a stipulated nonjury trial was held. The nonjury trial incorporated the police testimony from

the suppression hearing. In addition, the parties stipulated that the arresting officer observed a blood draw and the results of the
draw were admitted into evidence without objection. This Court adjudged Mr. Coleman guilty at all counts.
On July 26, 2013, Dennis Biondo, Esquire filed a Motion to Withdraw as Counsel. By Order of Court dated July 29, 2013, the

Motion was granted and the Office of Conflict Counsel was appointed to represent Mr. Coleman.
On August 6, 2013, Robert S. Carey, Jr., Esquire entered his appearance on behalf of Mr. Coleman.
On September 4, 2013, Mr. Coleman appeared at a sentencing hearing before this Court. He was sentenced to the mandatory

minimum sentence at 75 Pa.C.S. §3802C – DUI: Highest Rate of Alcohol (BAC .16+) 151 Offense). Mr. Coleman was sentenced to
4 days at the DUI-Alternative to Jail Program. No further penalty was imposed at the remaining counts. This Court subsequently
reinstated Mr. Coleman’s post sentence motion rights in order that his sentence would be stayed pending his appeal.
On October 25, 2013, Mr. Coleman, through counsel, filed a Post Sentence Motion in which he sought to withdraw his PCRA

Petition and raise claims of ineffective assistance of counsel before this Court and on direct appeal pursuant to Commonwealth v.
Holmes, 79 A.3d 562 (Pa. 2013); Commonwealth v. Baker, 2013 WL 3788795 (Pa. Super.). On October 28, 2013, Mr. Coleman,
through counsel, filed an Addendum to the Post Sentence Motion. The following claims were presented:

(a.) Ineffective Assistance of Counsel: Trial counsel rendered ineffective assistance when he failed to seek the
suppression of blood test results where the Defendant refused to consent to the test and the blood was drawn without
a warrant.

(b.) Ineffective Assistance of Counsel: Trial counsel rendered ineffective assistance when he entered into a
stipulation that allowed for the admission of blood test results where the blood was drawn after the Defendant refused
to consent to the test and the test was conducted without a warrant.

(c.) Sufficiency of the Evidence: The evidence presented by the Commonwealth was insufficient to sustain the verdict
of the trial court.

(d.) Weight of the Evidence: The trial court’s verdict was against the weight of the evidence.

On February 27, 2014, Mr. Coleman appeared before this Court for a hearing on his Post Sentence Motion. At the conclusion of
the hearing, this Court denied the Post Sentence Motion.
On March 14, 2014, Mr. Coleman filed a Notice of Appeal in the Superior Court of Pennsylvania. By Order dated March 4, 2014,

this Court ordered Mr. Coleman to file a Statement of Errors Complained of on Appeal pursuant to Pa.R.A.P. 1925(b).

STATEMENT OF ERRORS ON APPEAL
The Defendant’s Concise Statement lists the following issue for appellate review:

Whether the trial court erred in finding trial counsel effective when the record establishes that counsel had no reasonable
strategic basis for entering into a stipulation that waived the challenge to the legality of the blood draw?

FINDINGS OF FACT
A. Suppression Hearing and Stipulated Nonjury Trial
Officer David Wellington of the Ohio Township Police Department was working the 10:00 p.m. to 6:00 a.m. shift on patrol in a

marked patrol car. Suppression Hearing/Stipulated Nonjury Verdict Transcript, hereinafter “TT” at 3-5. At approximately 4:00
a.m., he observed a vehicle weaving inside of its lane near the 79 exit on Grand Avenue on Neville Island. TT 5-6, 19. He followed
the vehicle and observed its right tires completely cross the fog line on three occasions. TT 6. He also saw the vehicle’s left tires
cross the double yellow line. TT 6. When the officer paced the vehicle for one mile, he determined that the vehicle was moving at
a rate of 40 miles per hour. TT, 7, 18. The posted speed limit was 25 miles per hour. TT 7. When the vehicle reached the RMU Sports
Complex, Officer Wellington activated his lights and sirens and conducted a vehicle stop. TT 8.
When the officer approached the vehicle, he observed one person in the driver’s side. TT 8-9. He identified the Defendant,

James Henry Coleman, Jr., as the driver. TT 9. The officer observed that Mr. Coleman was a large man. TT 10.Officer Wellington
observed the odor of an alcoholic beverage coming from the vehicle. TT 9. Mr. Coleman appeared to be slightly disheveled and had
cigar ash on his person from the cigar he was smoking. TT 9. The officer noted that Mr. Coleman’s eyes were glassy and bloodshot.
TT 9. When Mr. Coleman was asked for his license, registration and insurance, he told the officer that his license was suspended.
TT. 10. He did produce registration and insurance information. TT 9-10.
Officer Wellington called for another officer to assist him conduct the field sobriety tests. TT 10. He subsequently received

confirmation through his mobile data terminal that Mr. Coleman’s license was suspended. TT 11. When Officer Ralph Rush arrived
at the scene, the two officers asked Mr. Coleman to exit the vehicle. TT 11. The officer noted that Mr. Coleman had trouble exiting
his car. TT 11. Mr. Coleman agreed to submit to a breath test using an approved portable device. TT 12. His breath tested positive
for alcohol. TT 12-13.
Officer Ralph Rush noticed that Mr. Coleman was slurring his words and that the odor of an alcoholic beverage was on

his breath. TT 23-25. He conducted field sobriety tests. TT 23. While the officer conducted the horizontal gaze nystagmus
test, Mr. Coleman had trouble balancing and remaining in the starting position for the test. TT 25-26. His feet were shuf-
fling around and he could not keep still. TT 26. He kept stopping in the middle of the test. TT 26. The officer had to
discontinue the walk-and-turn test because Mr. Coleman kept stumbling. TT 27. He was not aggressive, but appeared to be
confused and was not listening to the officer’s directions. TT 27. Mr. Coleman was not able to perform the one-leg stand. TT
28. When the officer asked Mr. Coleman whether he had any medical conditions, Mr. Coleman mumbled incoherently in
response. TT 29.
Officers Wellington and Rush jointly determined that Mr. Coleman should be placed under arrest because he was incapable of

safely driving due to consumption of an alcoholic beverage. TT 29. Officer Wellington transported Mr. Coleman to the Sewickley
Valley Hospital for a blood test. TT 13. He observed a blood draw of Mr. Coleman taken by Phlebotomist Kathleen McMillan at 5:23
a.m.. TT 41. The test results showed that Mr. Coleman’s BAC was .200 percent. TT 41.
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B. Post-Sentence Motions Hearing1

Mr. Coleman entered a knowing and intelligent waiver of his right to file a first Post Conviction Relief Act Petition in order to
pursue his claims of counsel’s ineffectiveness before this Court and on direct appeal. Post Sentence Hearing Transcript, here-
inafter “PST” at 5-10. This Court found that because of the short duration of Mr. Coleman’s sentence, good cause was shown
warranting unitary review of the ineffectiveness claims at this stage of the proceedings.
Assistant Public Defender Dennis Biondo received discovery materials indicating that Mr. Coleman did not sign a consent form

(DL26) to have his blood drawn. PST 14. Attorney Biondo and Mr. Coleman discussed the significance of that fact and decided not
to litigate it because it could be construed as a refusal thereby resulting in an additional penalty. PST 14, 16. After the trial, Mr.
Coleman told Attorney Biondo for the first time, that he did not consent to a blood draw and complained that Attorney Biondo was
ineffective for waiving the issue. He stated that because he had failed to sign the form for the blood draw, and because the police
did not obtain a warrant, the blood draw was illegal. PST 17-19
Mr. Coleman testified that “I wouldn’t consent to [a blood draw].” PST 32. He stated that when Officer Wellington read him the

form at the hospital, he stood in a “defensive pose” with his hand on his Taser. SHT 33, Mr. Coleman said that he did not physically
stop the blood test, but that he “didn’t consent to that. I wouldn’t consent to that.” PST 32- 33. When he was asked whether he told
anyone at the hospital about his aversion to blood draws, Mr. Coleman responded, “I am sure I did.” PST 36.
Officer Wellington read the DL26 chemical test warnings to Mr. Coleman prior to the blood draw. PST 21. He did so both at the

time of the traffic stop and more than once at the hospital. PST 21. Mr. Coleman told the officer that he didn’t understand what the
officer was reading to him. PST 24. In the officer’s opinion, Mr. Coleman was “making delay tactics.” PST 24. Mr. Coleman did not
sign the form. PST 21. However, Mr. Coleman told Officer Wellington he would give blood. PST 24. Officer Wellington stated that
if Mr. Coleman had refused the blood draw at the time of the stop, he would have been transported to the police station and not the
hospital. PST 28.
Officer Wellington, the phlebotomist and Mr. Coleman were present at the time of the blood draw. PST 23. The officer’s gun and

Taser were holstered. PST 26. The officer kept Mr. Coleman in handcuffs but moved his arms from the back to the front so the test
could be administered. PST 23. Mr. Coleman said he would comply with the blood draw, and did not at any point tell the officer
that he had changed his mind. PST 29. He remained still and did not protest or attempt to prevent or stop the blood draw. PST
24-25, 27. The officer did not obtain a warrant to take blood from Mr. Coleman. PST 21.

DISCUSSION
A warrantless search of the person is reasonable only if it falls within a recognized exception to the Fourth Amendments search

warrant requirement. United States v. Robinson, 94 S.Ct. 467 (1973). The taking of blood constitutes a search subject to the
protections of the Fourth Amendment and Article 1, Section 8 of the Pennsylvania Constitution. Winston v. Lee, 105 S.Ct. 1611
(1985); Commonwealth v. Davenport, 308 A.2d 85 (1973). One recognized exception to the warrant requirement is consent.
Commonwealth v. Caban, 60 A.3d 120 (Pa. Super. 2012).
The Implied Consent provision of the Motor Vehicle Code, 75 Pa.C.S. §1547, provides in relevant part:

Any person who drives, operates or is in actual physical control of the movement of a vehicle in this Commonwealth shall
be deemed to have given consent to one or more chemical tests of breath, blood or urine for the purpose of determining
the alcoholic content of blood or the presence of a controlled substance if a police officer has reasonable grounds to
believe the person to have been driving, operating or in actual physical control of the movement of a vehicle:

(1) in violation of section 1543(b)(1.1) (relating to driving while operating privilege is suspended or revoked), 3802 (relat-
ing to driving under influence of alcohol or controlled substance) or 3808(a)(2) (relating to illegally operating a motor
vehicle not equipped with ignition interlock)....

75 Pa.C.S. §1547(a). The statute further states that: if a person ... is requested to submit to chemical testing and refuses to do so,
the testing shall not be conducted ... ” 75 Pa.C.S. §1547(b).
In Pennsylvania where a chemical test is performed on a driver who has expressly revoked his consent to a chemical test, the

appropriate remedy is suppression of the test results. Commonwealth v. Eisenhart, 611 A.2d 681, 683 (Pa. 1992). The United States
Supreme Court recently held that if a licensee does not consent to a chemical test, it is unconstitutional to conduct a test without
a warrant where the police can reasonably obtain the warrant before the blood sample can be drawn without significantly under-
mining the efficacy of the search. Missouri v. McNeely, 133 S.Ct. 1552 (2013).
Instantly, the licensee contends that he did not consent to the chemical testing, and that counsel was ineffective for waiving the

claim that the warrantless blood draw was unlawful . He claims that suppression of the test results was warranted pursuant to
Commonwealth v. Eisnehart, supra and Missouri v. McNeely, supra.
In order to prove that counsel was ineffective, a defendant must show that: (1) the underlying issue has arguable merit;

(2) counsel’s actions lacked an objective reasonable basis; and (3) the petitioner was prejudiced by counsel’s act or omission.
Commonwealth v. Champney, 65 A.3d 386 (Pa. 2013) citing Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973, 975 (1987). To
determine the arguable merit of Mr. Coleman’s ineffectiveness claim, the underlying claim alleging that he did not consent to
chemical testing and therefore the warrantless blood draw was unlawful, must be examined.
Consented to searches and seizures are examined objectively under a totality of the circumstances test to determine whether

the consent was “the product of an essentially free and unconstrained choice” and not the result of coercion or duress.
Commonwealth v. Strickler, 563 Pa. 47, 757 A.2d 884, 901 (2000). “The burden is upon the Commonwealth to prove by clear and
convincing evidence that valid consent was given by appellant.” Commonwealth v. Blasioli, 454 Pa.Super. 207, 685 A.2d 151, 156
(1996) (citations omitted).
In addressing the chemical testing of licensees under the Implied Consent Law, the Pennsylvania Supreme Court has held that

Section 1547(a) testing is allowed absent an affirmative showing of the person’s refusal to consent to the test at the time that the
testing is administered. Commonwealth v. Eisenhart, supra, 611 A.2d at 683. The Court reasoned that “because his consent is
implied until the person actually refuses, under 1547(a), his actual consent would be no different from his remaining silent.” Id.
The Pennsylvania Supreme Court also has held that a licensee’s refusal to sign a consent form does not constitute a refusal to

take a chemical test, inasmuch as requiring a licensee to sign a form in order to consent to chemical testing is beyond the param-
eters of the statute. Department of Transportation v. Renwick, 669 A.2d 934, 939 (Pa. 1996). Furthermore, the appellate courts have
held that the police have no duty to make sure that licensees understand the implied consent warnings. Martinovic v. Dep’t of
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Transp., Bureau of Driver Licensing, 881 A.2d 30 (Pa. Cmwlth. 2005). Thus, the fact that Mr. Coleman did not sign the consent form
and reportedly indicated that he did not understand the warnings are not dispositive of the issue of whether he voluntarily
consented to the blood draw.
Determinations as to the credibility of witnesses and the weight assigned to the evidence are solely within the province of the

trial court as the finder of fact. Stancavage v. Dep’t of Transp., Bureau of Driver Licensing, 986 A.2d 895 (Pa. Cmwlth. 2009. Based
on the totality of the circumstances, this Court finds that the credible evidence presented at trial and at the hearing on the post-
sentence motions establish that Mr. Coleman willingly consented to the blood draw. This is true even though he refused to sign the
DL-26 form. Officer Wellington did not use deceit, misrepresentation or coercion in obtaining Mr. Coleman’s consent for the blood
draw. Mr. Coleman was explicitly informed of his right to refuse the chemical test. He did not express through his words or actions
that he was refusing to take the test. He willingly went to the hospital and participated in the blood draw. The evidence reveals that
Officer Wellington validly obtained from Mr. Coleman his voluntary consent to the blood alcohol test. PST 24 Thus, this Court did
not abuse its discretion in ruling that trial counsel was not ineffective for failing to preserve and/or raise a meritless issue, specif-
ically, that the taking of blood from Mr. Coleman without a warrant was unconstitutional.

CONCLUSION
Based upon the foregoing, the Order of Court finding that counsel was not ineffective and denied the post-sentence motion, the

judgment of sentence should be affirmed.

BY THE COURT:
/s/Bigley, J.

1 The transcript for these proceedings is incorrectly labeled “PCRA Transcript” rather than “Post Sentence Hearing Transcript.”

Commonwealth of Pennsylvania v.
Clinton Edward Wilson

Criminal Appeal—Weight of the Evidence—Sufficiency—Fingerprint Evidence

No. CC 2011-10556, 2012-02855. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—June 5, 2014.

OPINION
On May 8, 2013, the Defendant, Clinton Edward Wilson (“Defendant”) was tried before this Honorable Court without a jury,

along with Co-Defendants, Clifford Anthony Wilson and Dayton Shelton.
At the conclusion of the Non-Jury Trial, the Defendant was found guilty of all charges: Count I of Robbery (Inflicting Serious

Bodily Injury); 1 Count of Robbery of a Motor Vehicle (Causing Bodily Injury); 1 Count of Kidnapping; 1 Count of Aggravated
Assault (Causing Bodily Injury); 1 Count of Unlawful Restraint; and 1 Count of Criminal Conspiracy.
On August 15, 2013, the Defendant was sentenced by this Honorable Court to not less than four (4) years, and no more than

eight (8) years of incarceration at Count I, with a minimum period of probation of five (5) years, and a maximum period of five (5)
years. The Defendant also had the following conditions imposed:

1. No contact with the victim;
2. Comply with DNA Registration;
3. Complete a GED Program; and
4. Pay restitution in the amount of $750.

As to the remaining Counts, no further penalties were imposed.
The Defendant filed Post-Sentence Motions on August 21, 2013, which were denied by Operation of Law on January 27, 2014.

The Defendant filed a timely Notice of Appeal on February 25, 2014. On February 26, 2014, this Court entered an Order requiring
the Defendant to file a Concise Statement of Matters Complained of on Appeal. On March 10, 2014, the Defendant filed his Concise
Statement per the Order of Court.

MATTERS COMPLAINED OF ON APPEAL
The Defendant raises the following issues on Appeal:

1. The evidence involving him in the specific actions of kidnapping, Aggravated Assault and Robbery was of such poor quality as
to shock the conscience of the Court. Specifically:

a. The testimony of the victim, Kevin T. Burrell, (“victim”) was so riddled with contradictions and evasions as to be wholly
lacking credibility.

b. The victim was never able to make a positive identification of the Defendant.

c. The Commonwealth’s sole evidence linking the Defendant to the crime, four fingerprints found on CD’s inside the
motor vehicle, was not sufficient to establish the Defendant’s involvement beyond a reasonable doubt.

2. The Defendant contends the evidence against him was insufficient as a matter of law to sustain his conviction.

FACTUAL SUMMARY
On August 19, 2011 at approximately 1 a.m., the victim indicated he was sitting inside his motor vehicle, parked in front of his

house and talking on the phone with his girlfriend T.T. of May 8-9, 2013 (“T.T.”) at p.p. 13-14. At that time, approximately 3-5 black
males approached his vehicle. T.T. at p. 14. The victim stated that two black males entered his vehicle (a red 1995 Pontiac Firebird),
put a gun to his head and pushed him into the back seat. T.T. at p.p. 14-15. The victim, during the Trial, identified one of the males
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in the car with him, the one in the driver’s seat, as being in Court wearing a yellow and blue shirt. The record then reflected the
victim identified Dayton Shelton. T.T. at p.p. 18-19.
The victim next testified he struggled with one male holding a gun; he attempted to take the gun away, unsuccessfully, when

another male pointed a gun/rifle at his head. He was then hit with a stun gun. T.T. at p.p. 64-65. The victim stated he was then driven
to a set of row houses and brought outside the vehicle. The males started to hit him in the face with their guns. T.T. at p.p. 16-19.
The victim next identified the other individuals in the alley way. He stated two of them were in Court today; one wearing a cream
colored shirt with a blue stripe, and the other wore a white dress shirt. The record then reflected the victim’s identification of
Defendant, Clinton Edward Wilson and Clifford Anthony Wilson. T.T. at p.p. 20-21.
The victim indicated he was then dragged into an abandoned row house and put in the basement. T.T. at p. 27. The victim

testified the men duct taped his hands and feet together, and put tape over his mouth. T.T. at p.p. 81 & 83. The victim clearly testi-
fied that he never met any of these individuals before that day. T.T. at p. 23.
According to the victim, Defendant asked him where the money was, and hit him across the face with the butt end of his gun.

T.T. at p. 26. The victim stated that Defendant asked the victim to call his cousin, Frank Harris, for $150,000 or they would kill him.
T.T. at p. 30. The victim stated he gave the Defendant in the white shirt Mr. Harris’ cell phone number, and that man called Mr.
Harris to make the demand. T.T. at p.p. 31-32.
After the men left the abandoned house, the victim stated that he acquired a nail and used it to break the tape from

around his ankles and wrists. T.T. at p.p. 33-34. The victim next crawled out a back window and escaped from the building.
T.T. at p.p. 34 & 86. The victim stated he realized he was a half block away from his home. When he arrived at his home, his
cousin, Frank Harris, and his nephew were sitting in front of the house, and within 3-4 minutes the Police arrived. T.T. at
p.p. 34-35.
Eventually, the victim indicated he was able to search his home to see if anything was missing. He noticed the living room

television, the bedroom television, and his PlayStation were missing. The values of the items were approximately $2,300. T.T. at p. 35.
After the Police arrived, they showed him some photographs and he was able to identify Dayton Shelton from that night. T.T. at

p. 36. Later, Detective Duncan showed him a photo array and he also identified Clifford Anthony Wilson. T.T. at p. 38. Detective
Duncan showed him another photo array, and again he was able to identify Dayton Shelton. T.T. at p.p. 39-40.
The victim stated he sustained a shattered cheek bone, a broken nose, scars and lacerations due to the incident that required

hospitalization. T.T. at p. 40.
Detective Charlotte Hughes, from the Mobile Crime Unit, testified for the Commonwealth. She indicated she was assigned to

meet with the Robbery Detectives and execute a Search Warrant on a Pontiac Firebird. T.T. at p.p., 89-90. The first thing she did
was photograph the vehicle, then took DNA samples, photographed the inside of the vehicle, and dusted it for fingerprints. T.T. at
p. 91.
Detective Hughes identified Commonwealth’s Exhibit No. 3, a photo of the trunk of the car, which showed a roll of masking tape.

T.T. at p. 92. She also fingerprinted five (5) CD’s located in the passenger compartment, and she obtained four (4) fingerprints from
these CD’s. T.T. at p. 93. Once she lifted the fingerprints from the CD’s, she took them back to the Office and they were submitted
to the Latent Print Examiner, John Godlewski. T.T. at p. 94.
John Godlewski also testified for the Commonwealth. He stated he has been a Police Officer for twenty-one (21) years, with the

last fourteen (14) years being with the Pittsburgh Mobile Crime Unit. He stated he is a Certified Latent Fingerprint Examiner. T.T.
at p. 97.
He testified that there were five (5) fingerprints involved in this case that were evaluated to determine their value, either of

value, or no value. Once completed, four of the latented lifts were determined to be of value. One of the lifts was submitted through
the automated system AFIX. T.T. at p. 99.
Detective Godlewski testified that as a result of AFIX, he then compared the latent fingerprints to the known prints of Clinton

Edward Wilson. The four lifts of value in this case were determined to match Wilson’s impressions. T.T. at p. 100.
Detective Godlewski indicated that when you examine and compare, in detail, the known fingerprint to the latent fingerprint,

there are three levels that you go through. He further stated fingerprints are formed before birth and remain unchanged through-
out one’s life, except tor severe scarring and burning. T.T. at p.p. 102-103. To date, he relayed that no two fingerprints from two
different people have ever been found to be the same. T.T. at p. 103.
Finally, Detective Godlewski opined the determinations he made about these fingerprints on the Friday the 13th CD belonging

to Mr. Clinton E. Wilson are held to a very high degree of scientific certainty. T.T. at p. 103.
At the conclusion of the Bench Trial, this Court made the following ruling:

“The Court has listened to all the evidence, and the Court feels the Commonwealth has met its burden of proof as to every
charge, as to every Defendant. I find each Defendant guilty of each count as charged. That’s the Court’s Verdict.”

T.T. at p. 179.

Defendant’s Appeal to Superior Court was thereafter timely filed.

ANALYSIS/DISCUSSION
The Defendant’s main contention on Appeal is that the fingerprint evidence alone, without a proper identification by the

victim, is insufficient to support his convictions for Robbery, Robbery of a Motor Vehicle, Kidnapping, Aggravated Assault,
Unlawful Restraint, and Criminal Conspiracy, especially because there were other possible explanations for the presence of his
fingerprints on the CD’s. Defendant further alleges:

1. The victim was inconsistent in his testimony as to the number of individuals that attacked him initially, and his accounts
varied from as few as 2 to as many as 6 attackers;

2. The victim was never able to make a positive identification of the Defendant, and, as such, none of his testimony specif-
ically linked the Defendant to the criminal incident;

3. The Commonwealth’s sole evidence linking the Defendant to the crime, the four (4) fingerprints, was not sufficient to
establish the Defendant’s involvement beyond a reasonable doubt; and

4. Defendant contends the evidence against him was insufficient as a matter of law to sustain his conviction.
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In the recent decision of Commonwealth v. Donohue, 62 A.3d 1033, 1035-37, (Pa. Super. 2013), the Superior Court upheld a
Defendant’s Burglary conviction when the Commonwealth presented evidence that the Defendant’s fingerprints were found on
an open soda bottle found in the burglarized residence. The owner of the home testified that the soda bottle was unopened in a
cabinet when she left the home the night before. Further, the owner asserted that she never gave the Defendant permission to be
in her home. Upon affirming the Defendant’s Judgment of Sentence, the Superior Court thoroughly discussed past decisions which
analyzed whether fingerprint evidence constitutes sufficient proof to sustain a conviction.
The seminal decision of Commonwealth v. Cichy, 323 A.2d 817, (Pa. Super. 1974), was an Appeal from a Judgment of Sentence

for Burglary and Larceny. The only question was whether the Commonwealth presented sufficient evidence to sustain a conviction
on the crimes charges.
In Cichy, a burglary occurred at a gas station one evening. The following morning, the owners arrived and found tools and other

articles missing. Entry was made through a boarded window, and a cigarette machine was partially pried open. A Police
Investigation “lifted several fingerprints from objects in the building, including one from a cellophane wrapper on a package of
Marlboro cigarettes found on the floor. All of the prints were found to be of no value, except for the one on the cellophane. The
Police expert identified the print as belonging to the Appellant, Cichy. Based entirely upon this evidence, Cichy was convicted of
the Burglary and Larceny. His Appeal followed. Id. at 819.
The Superior Court in Donohue discussed the Cichy opinion stating:

... the accuracy of fingerprint evidence for purposes of identification is established and that the probative value of
that evidence depends entirely on the circumstances of each case. Unless the circumstances are such that the fingerprint
could only have been impressed at the time and place the crime was committed, such evidence is insufficient to sustain
a conviction. On the other hand, where circumstances indicate impression at the time of the crime, and the Defendant’s
innocent presence is excluded, such evidence has been held sufficient to convict.

Under these precepts, a conviction will be upheld where fresh fingerprints are found at the place of illegal entry to
private burglarized premises where a defendant’s presence is unexplained. Similarly, if the prints are discovered in a
place accessible only by force or on objects that the defendant could not have contacted under legitimate circumstances,
a conviction will be upheld. However, the mere discovery of prints in a public place, with which a number of people may
have had innocent contact is insufficient by itself to convict. Additionally, if the prints are located on a readily movable
object in common usage and the possibility of innocent contact with that object is great, the conviction will not be sustained.

A comparison of the fingerprint cases established the uniform application of these principles in Cichy, the defendant
was convicted solely based on the fact that his fingerprints were discovered on a cigarette pack located next to a vending
machine in a public venue that was burglarized. We ruled that the conviction was infirm, given that the defendant admit-
tedly had visited the scene of the burglary during normal business hours before the date of the burglary, no prints were
discovered on the cigarette machine, and there was no indication that the cigarette package with the defendant’s prints
was taken from the machine. Thus, in Cichy, there was an innocent explanation for the presence of the prints on the pack-
age, which could have been left behind when the defendant was on the premises during business hours. We concluded
that the discovery of the prints on a movable object in a public venue is insufficient to establish a person’s presence at
the crime scene during the commission of the crime.

Donahue, 62 A.3d at p. 1036. (citations and quotations omitted).
In the case of In re M.J.H., 988 A.2d 694 (Pa. Super. 2010), the Superior Court applied Cichy and overturned an adjudication of

delinquency that was based upon the juvenile’s commission of acts constituting burglary and theft. In In re: M.J.H., a clothing store
was torn apart and burglarized, and the juvenile’s fingerprints were found on a clothing rack clearly open to the public, but not at
or near the point of the illegal entrance into the store. In addition, evidence was introduced that, on two or three occasions prior
to the burglary, the juvenile was observed in the store during regular operating hours.
Because the juvenile’s fingerprints were discovered at a location where his presence was explained through innocent behavior

and from an object with which he could have had legal/innocent contact, the Superior Court found that the possibility that the juve-
nile had made legitimate contact with the clothing rack was too great to permit a finding that he was the one who ransacked and
burglarized the store.
However, in numerous other cases, Pennsylvania Courts have upheld the sufficiency of the evidence supporting a conviction

premised solely on the fact that the defendant’s fingerprints were at the scene of the crime. Pursuant to these decisions, finger-
prints can support sufficient evidence for a conviction as long as the facts exclude an innocent explanation for the presence of the
defendant’s imprints on an object. Donohue, 62 A.3d at 1037.
In Commonwealth v. Price, (278 Pa. Super. 255), 420 A.2d 527, (Pa.Super.1980), the Superior Court upheld a conviction of

burglary based upon fingerprint evidence alone. The defendant was convicted of burglarizing a private home, and the lone
evidence linking him to that crime was the fact that, after the burglary, his imprints were discovered on a television located in the
residence near the point of illegal entry. The homeowners left their house at 6:00 p.m., locked it, and closed the window. When they
returned six hours later, they discovered items had been taken from their home. There were no fingerprints at the point of entry,
an opened window, but the defendant’s fingerprints were found on a television near the window. The owners testified that they did
not know the defendant and that he did not have permission to enter their residence. Since there was no plausible innocent expla-
nation for the defendant’s imprints on the television, the Superior Court ruled that the evidence was sufficient to uphold the
conviction.
In Commonwealth v. Wilson, (258 Pa. Super. 231), 392 A.2d 769 (Pa. Super.1978), the defendant and a co-conspirator burglar-

ized a private residence and terrorized the occupants. The owners testified they never met the defendant before. The defendant’s
identification as a burglar was based on the fact that his fingerprints were found inside the house. The defendant challenged the
sufficiency of the evidence, and he claimed that “lacking eyewitness identification evidence or other circumstantial evidence,
fingerprint evidence alone is not sufficient to convict him.” Id. at 771.
The Superior Court again disagreed with his sufficiency challenge because there was “simply no logical explanation for

finding [defendant’s] fingerprints on the lamp and closet in the ... residence, except that he inadvertently placed them there
while burglarizing the ... home and terrorizing its occupants.” Id.
Based upon foregoing case law and this Court’s review of the Trial Transcript, it is abundantly clear that Defendant’s convic-

tions must be upheld for the following reasons:
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a) Defendant’s presence in the vehicle was unexplained;

b) His prints were discovered in a place accessible only by illegitimate/illegal circumstances;

c) The motor vehicle was a private, not public place;

d) Although the prints were on a movable object, it was in a private motor vehicle and there was no logical explanation
as to why Defendant’s prints were in the CD;

e) The victim testified that he never met the Defendant prior to the day in question, and as such, Defendant could not
have been in the victim’s car with permission anytime prior to the crime in question; and

f) The victim positively identified the Defendant in Court during the Trial as one of the perpetrators of the crime.

CONCLUSION
Based upon all of the above, this Court respectfully requests the convictions of Defendant be upheld and his Appeal be DENIED.

BY THE COURT:
/s/Ignelzi, J.

Dated: June 5, 2014

Elizabeth Wygant, Administratrix of the Estate of Margaret H. Klan, deceased v.
General Electric Company, et al.

Product Liability—Asbestos—Statute of Limitations—Wrongful Death—Personal Injury

No. GD 14-269. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Colville, J.—May 21, 2014.

OPINION
Plaintiff appeals this Court’s March 19, 2014 Order of Court granting General Electric Company’s motion for judgment on the

pleadings as to all claims including wrongful death and survival based upon the asbestos statute of limitations 42 Pa.C.S. §5524(8).
The Plaintiff, Margaret Klan, was diagnosed with mesothelioma on June 17, 2011 and died from that disease on July 9, 2012.

The instant civil action was filed on January 9, 2014. Defendants argue that because the Complaint specifically alleges that
Margaret Klan “was diagnosed with malignant mesothelioma on June 17, 2011” a date that is more than two years prior to the
commencement of the present action, the Plaintiff ’s wrongful death and survival claims are barred by the asbestos statute of
limitations and that Defendant is entitled to judgment on the pleadings as to all claims. Plaintiffs argue that because: 1) Mrs. Klan
died within two years of her date of diagnosis, and 2) the instant action was filed within two years of the decedent’s date of death,
her lawsuit was timely filed.

ASBESTOS STATUTE OF LIMITATIONS
The legislative history of the asbestos statute of limitation is material to this court’s analysis. Prior to February 15, 2002 there

existed no statute of limitations specifically applicable to asbestos actions. Other statutory language, that was more broadly
applicable, was employed in asbestos cases. For instance, in Anthony v. Koppers, 436 A.2d 181 (Pa. Supreme Ct., 1981) the then
applicable wrongful death statute of limitations, found at 12 P.S. §1603, provided that: “the action shall be brought within one year
after death, and not thereafter.” Not surprisingly, in light of its rather explicit language, the Anthony Court concluded that the
statute of limitations found at 12 P.S. §1603 began to run at death. Subsequently, in Pastierik v. Duquesne Light, 526 A.2d 323 (Pa.
Supreme Ct. 1987), the Supreme Court applied then-new statutory language found at 42 Pa.C.S. §5524(2) to a wrongful death action
in an asbestos exposure case. The statutory language of §5524(2) created a two-year statute of limitations applicable to “An action
to recover damages for injuries to the person or for the death of an individual caused by the wrongful act or neglect or unlawful
violence or negligence of another.” Pastierik found “no significant distinctions” between §5524(2) and 12 P.S. §1603 with respect to
the issue of whether the wrongful death statute begins to run at the time of death.
A statute of limitations specifically applicable to asbestos actions was adopted by the Act of December 17, 2001, P.L. 904, No.

101, §2, effective in 60 days (February 15, 2002). This act added the following provision as subparagraph (8) to 42 Pa. C.S. § 5524:

(8) An action to recover damages for injury to a person or for the death of a person caused by exposure to asbestos
shall be commenced within two years from the date on which the person is informed by a licensed physician that the per-
son has been injured by such exposure or upon the date on which the person knew or in the exercise of reasonable dili-
gence should have known that the person had an injury which was caused by such exposure, whichever date occurs first.

Subsequently, the Act of November 24, 2004, P.L. 1243, No. 152, §§3,4 deleted 42 Pa. C.S. §5524(8) and placed language identical
to (the contemporaneously deleted) §5524(8) into a newly created section at 42 Pa.C.S. §5524.1(a). 42 Pa.C.S.§5524.1 stated:

§5524.1. Limitation and application for asbestos claims.

(a) General rule. –An action to recover damages for injury to a person or for the death of a person caused by exposure to
asbestos shall be commenced within two years from the date on which the person is informed by a licensed physician that
the person has been injured by such exposure or upon the date on which the person knew or in the exercise of reason-
able diligence should have known that the person had an injury which was caused by such exposure, whichever date
occurs first.

(b) Applicability. –The limitations set forth in 15 PaC.S. §1929.1(a) and (b) (relating to limitations on asbestos-related
liabilities relating to certain mergers or consolidations) shall not apply to an asbestos claim for which the applicable
period of limitation commenced on or before December 17, 2001.
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(c) Definition. –As used in this section, the term “asbestos claim” shall have the meaning as set forth in 15 Pa.C.S.
§1929.1.(e).

Act 152 has not, however, survived. Recently, in Commonwealth v. Neiman, No. 74 MAP 2011, ___ A.3d ___, 2013 Pa LEXIS 3018
(Pa. December 16, 2013) the Supreme Court held that the entirety of Act 152 violated the single subject rule of Article III, Section
3 of the Pennsylvania Constitution. The Superior Court in Neiman had held that certain Megan’s Law provisions of Act 152 could
be severed from other plainly unrelated provisions of Act 152 (such as the asbestos statute of limitations provision) in order to save
the Megan’s Law provisions. The Supreme Court reversed, holding that no part of Act 152 could be severed from another in order
to constitutionally salvage any part of Act 152.
Accordingly, the parties in the instant matter agree that the Neiman holding invalidates the creation of and/or eliminates 42

Pa.C.S. §5524.1. The parties dispute whether the Neiman holding has any impact on the formerly applicable 42 Pa.C.S. §5524(8).
Fundamentally, the question is whether the Neiman decision holding that Act 152 is unconstitutional operates so as to “undo” Act
152’s abolishment of 42 Pa.CS. §5524(8), thereby bringing 42 Pa.CS. §5524(8) back to life from the date of the passage of Act 152.
Plaintiffs argue that §5524(8) “is gone, no longer exists, and is not the law of Pennsylvania.” Plaintiffs further argue that the

Pennsylvania Supreme Court agrees with their analysis. Plaintiffs cite Daley v. A.W. Chesterton 614 Pa. 335, 347, 37 A.3d 1175, 1183
(2012) wherein the Pennsylvania Supreme Court stated that because Act 152 had been ruled unconstitutional by the Superior Court
in Commonwealth v. Neiman, the result is that “it appears that there is no specific statutory provision which addresses the statute
of limitations for asbestos claims”.
Defendants acknowledge the Supreme Court’s language in Daley but contend that the language is purely dicta. Defendants

assert:

This statement, made without analysis, was not pertinent to any issue in the Daley case, which concerned only the issue
of whether Plaintiff could assert a new action for a new asbestos-related cancer that was unknown to him at the time he
filed a prior action for a different asbestos-related cancer”. The precise statute of limitations for asbestos cases was not
at issue in Daley and the purpose of the Court’s footnote was only to observe statutory changes in the applicable statute
of limitations since the Marinari decision in 1992. Neither the Court nor the litigants had occasion to address the argu-
ment that striking the 2004 statute in its entirety necessarily struck the repeal of the asbestos statute of limitations as
enacted in 2001. Consequently, the nonbinding dicta in the Dailey footnote provided not basis for a court to disregard the
continued applicability of the Asbestos Statute of Limitations as enacted in 2001. Consequently, the non-binding dicta in
the Dailey footnote provided no basis for a court to disregard the continued applicability of the Asbestos Statute of
Limitations as originally enacted in 2001.

Brief in support of Defendant’s Motion for Judgment on the Pleadings, pages 5-6, footnote 2. Plaintiff ’s do not appear to directly
contest Defendant’s assertion that the subject language from Daley is, in fact, dicta.1

In my view, because Neiman held that Act 152 was unconstitutional in its entirety, no consequence of its passage may be
enforced and any purported mandate of its passage is void ab initio. As such, 42 Pa.C.S. §5524(8) never went out of existence, and
as a matter of law, 42 Pa.C.S. §5524(8) has remained the law since its original creation.

APPELLATE CASE LAW REGARDING OTHER STATUTES OF LIMITATIONS
Plaintiffs argue that Superior Court decisions in Baumgart v. Keene Building Products Corp., Inc., 430 Pa Super 162, 633 A2.d

1189 (Pa Super 1993) and Moyer v. Rubright, 438 Pa Super 154, 651 A.2d 1139 (Pa Super 1994) establish that 42 Pa.C.S. §5524 is
properly interpreted so as to: 1) treat claims for wrongful death differently from survival actions, and 2) that, importantly, the
beginning of the running of the statute of limitations for wrongful death is at the time of death, because that is when the benefici-
aries’ cause of action accrues. Both decisions, however, apply 42 Pa.C.S. §5524(2)2, not §5524(8), a distinction discussed in more
detail below.
In Baumgart, the Superior Court en banc ruled that because suit was filed more than two years after the date of diagnosis, the

survival action was barred by the statute of limitations at 42 Pa C.S. §5524(2). Because suit was filed within two years of his date
of death, however, the action for wrongful death was not time-barred by the statute of limitations. Baumgart specifically stated:

In the instant action, Baumgart died from lung cancer on March 31, 1985, and an action for his wrongful death was
commenced on March 26, 1987. This was within two years of Baumgart’s death. Under these circumstances, the trial
court erred when it entered a summary judgment in favor of the defendant-manufacturers of asbestos.

Baumgart 633 A.2d at 1194. Similarly, in Moyer, the Superior Court applied the statute of limitations found at 42 Pa C.S. §5524(2)
for both the wrongful death and survival action. The Superior Court concluded that “[s]ince Mrs. Moyer’s cause of action was
viable at the time of her death and Mr. Moyer’s wrongful death action was brought within two years of his wife’s death, Mr. Moyer’s
suit was timely. Baumgart, supra.” Plaintiff draws the court’s attention to language from Moyer that states: “[t]he two year period
[contained in 42 Pa.C.S. §5524] begins to run ‘from the time the cause of action accrued ...’ 42 Pa.C.S. §5502(a)”, and “In wrongful
death actions, the statute of limitations begins to run “when a pecuniary loss is sustained by the beneficiaries of the person whose
death has been caused by the tort of another.’
Defendants counter Plaintiff ’s reliance upon Baumgart and Moyer by first observing that the renewed asbestos statute of

limitations, at 42 Pa.C.S. §5524(8), explicitly applies the discovery rule to an “action to recover damages for injury to a person or
for the death of a person caused by exposure to asbestos,” a material distinction from 42 Pa.C.S. §5524(2). 42 Pa.C.S. §5524(8)’s
discovery rule thus, explicitly, applies to wrongful death claims as well as to personal injury or survival claims in asbestos
exposure cases - a distinction from statute of limitations language previously applied to wrongful death claims. Prior case law
relied upon by Plaintiffs (including Baumgart and Moyer) evolved from Supreme Court decisions in Anthony v. Koppers Co., 496
Pa. 119, 436 A.2d 181 (Pa. Supreme Court, 1981), and Pastierik v. Duquesne Light Company, 514 Pa. 517 526 A.2d 323 (Pa. Supreme
Court, 1987). These decisions were based upon previous statutes of limitations invoking different operative language. In Anthony,
the Supreme Court held that the statute of limitations for a wrongful death action ran from the date of death and was not subject
to a discovery rule that would measure the statute of limitations from the date when the personal representative knew, or should
have known of the cause of the decedent’s injuries. The relevant language of the wrongful death statute of limitations addressed
by Anthony, formerly found at 12 P.S. §1603, provided that “the action shall be brought within one year after the death, and not
thereafter”. The Court’s reliance upon the specific language of the statute was made patent:
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We are mindful that “[w]hen [, as here,] the words of a statute are clear and free from all ambiguity, the letter of it is not
to be disregarded under the pretext of pursuing its spirit.”... The statute here is quite specific that the one year runs from
the date of death... Statutory references to the occurrence of an “injury” or the accrual of a “cause of action” are subject
to judicial interpretation as to the degree of knowledge a plaintiff must possess before the statute will start to run.
In contrast, the requirement that a wrongful death action be brought within two years after a definitely established event,
-- “death” -- leaves no room for construction.

Anthony, 436 A.2d at 183-184.

Following Anthony’s lead, the Supreme Court in Pastierik held that the statute of limitations for a wrongful death action, then
set forth in 42 Pa. C.S. §5524(2), began to run on the date of death, and not when the personal representative could reasonably
discover the cause of death. In so holding, the Supreme Court found “no significant distinctions” between the statute of limitations
set forth in §5524(2) and the statute of limitations at issue in Anthony. Baumgart relies upon the Supreme Court’s decisions in
Anthony and Pastierik to hold that, although a survival claim was time-barred because it was brought more than two years after
the decedent knew, or should have known, that his mesothelioma was asbestos related, the wrongful death claim, filed within two
years after death, was timely. Anthony, Pastierik, and Baumgart are all, however, at their core, based upon materially distinct statutory
language from 42 Pa C.S. §5524(8). Applying the previously relevant statutory language, specifically 12 P.S. §1603 in Anthony, and
42 Pa. C.S. §5524(2), in Pastierik, and Baumgart, each decision concluded that the wrongful death action statute of limitation began
to run on the date of the decedent’s death. This holding was based upon the Court’s determination, as described in Baumgart, that

The statute of limitations is applied different to wrongful death actions [compared to survival actions]. It begins to run
when a pecuniary loss is sustained by the beneficiaries of the person whose death has been caused by the tort of another.
This, invariably, is the date of death. Therefore, the rule is that an action for the wrongful death of another person must
be brought no later than two years after the date of death.

Baumgart 633 A.2d at 1194.

The material statutory distinction, of course, is that 42 PaC.S. §5524(2) does not explicitly tie the beginning of the running of
the statute of limitations to “the date on which the person is informed by a licensed physician that the person has been injured by
such exposure or upon the date on which the person knew or in the exercise of reasonable diligence should have known that the
person had an injury which was caused by such exposure, whichever date occurs first” as language of 42 Pa C.S. §5524 (8) does.
To continue to apply the rationale of Anthony, Pastierik, and Baumgart, which relied upon the language of 12 P.S. §1603 and 42
Pa C.S. §5524(2) in the face of materially different statutory language that explicitly ties the two year statute of limitations to the
decedent’s discovery of an asbestos caused injury would defy or ignore the explicit and express language of §5524(8).

TO WHICH “PERSON” DOES §5524(8) REFER?
Plaintiff asserts that the same word, specifically “person” used throughout the text of §5524(8) should be interpreted differently

based upon whether §5524(8) is referring to a survival claim or a wrongful death claim and/or that the word “person” at times
refers to the “asbestos-harmed person” but at other times refers to the “person who is a wrongful death beneficiary of an asbestos-
harmed person.” Plaintiffs appear to assert that if §5524(8) is read with respect to a survival claim the word “person” throughout
may be interpreted as the asbestos-harmed person, but when §5524(8) is applied to a wrongful death claim, it must be interpreted
differently, to wit:

An action to recover damages for injury to a [person who is a wrongful death beneficiary of an asbestos-harmed person]
or for the death of a [asbestos-harmed person] caused by exposure to asbestos shall be commenced within two years from
the date on which the [person who is a wrongful death beneficiary of an asbestos-harmed person] is informed by a
licensed physician that the [asbestos-harmed person] has been injured by such exposure or upon the date on which the
[person who is a wrongful death beneficiary of an asbestos-harmed person] knew or in the exercise of reasonable
diligence should have known that the [asbestos-harmed person] had an injury which was caused by such exposure,
whichever date occurs first.

Plaintiff further argues that the asbestos-harmed plaintiff can never be the “person” that suffers an “injury” for purposes of a
wrongful death claim. It is understood that only a decedent’s beneficiary may assert the legal claim for damages resulting from
the wrongful death of the decedent. Notwithstanding this fact, and cognizant of the possible (albeit, in my judgment, highly implau-
sible variable interpretation of the word “person” in §5524(8) proffered by Plaintiff, described above) the language utilized by
§5524(8) is not inconsistent with the establishment of a statute of limitations for both wrongful death and survival actions begin-
ning upon the date on which the asbestos-harmed person becomes aware of his or her injury and the cause of the same. In my judg-
ment, this is the most plausible interpretation.

LEGISLATIVE INTENT REGARDING THE WRONGFUL DEATH STATUTE OF LIMITATIONS
Plaintiff argues that the floor debate regarding the passage of Act 101 of 2001 (the legislation that first created a statue of

limitations specifically applicable to only asbestos cases) reveals that there was no stated explicit intention to shorten the wrong-
ful death claim statute of limitations. Plaintiff ’s argument appears to assert that while the comments of the legislator standing for
interrogation on the bill revealed that the legislator plainly misunderstood (or, perhaps, in his answers over simplified) the status
of the then-current law regarding the statute of limitations respecting wrongful death and survival actions, it was, nonetheless,
clear that the legislator standing for interrogation on the bill intended that the new statute of limitations created under the
proposed Senate Bill 216 of 2001 (ultimately Act 101 of 2001) would provide more clarity with regard to the question of when the
statute of limitations for the wrongful death claims in asbestos matters begins, but that it would not materially alter the amount of
time afforded by the statute. Plaintiff argues that because death is such a clear and definite event, it could not have been the inten-
tion of the Legislature to make a less definite event such as “the date on which the person is informed by a licensed physician that
the person has been injured by such exposure or upon the date on which the person knew or in the exercise of reasonable diligence
should have known that the person had an injury which was caused by such exposure, whichever date occurs first” the triggering
date for the beginning of the running of the statute of limitations. Unfortunately for Plaintiff ’s argument, the express and explicit
language of the statute clearly indicates that the Legislature’s intention was the latter and not the former. I do not deny Plaintiff ’s
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observations with regard to the very brief colloquy between the legislators regarding the then-pending Senate Bill 216 of 2001 and
the apparent failure of the legislators to recognize that within the context of an approximately four minute colloquy they were
unable to uncover all of the specific, and sometimes subtle, consequences of their proposed legislative language. Regardless of
any specific legislator’s failure to fully appreciate the impact of the proposed legislative language, the statute says what is says,
and it plainly establishes that the statute of limitations shall begin to run on “the date on which the person is informed by a licensed
physician that the person has been injured by such exposure or upon the date on which the person knew or in the exercise of
reasonable diligence should have known that the person had an injury which was caused by such exposure, whichever date
occurs first”.

THE IMPACT OF RECENT CASE LAW UPON THE ASBESTOS STATUTE OF LIMITATIONS
Finally, Plaintiffs assert that various recent appellate court decisions including Abrams v. PneumoAbex Corp., 981 A2.d 198 (Pa.

Supreme 2009); Daley v. A.W. Chesterton 37 A.3d 1175 (Pa. Supreme 2012) and Tooey v. A.K. Steel ___ A3d ___ , 2013 Pa. Lexis 2816
(Pa. Supreme, 2013) have each included language or holdings which tend to broaden plaintiff ’s rights or relief in asbestos cases.
While this is accurate to a certain extent in each instance, none of these cases directly address the issues involved in the present
case, and each is easily distinguished on its face from the specific facts and issues addressed by this appeal.
For all of the above reasons, my Order of March 19, 2014 should not be disturbed.

BY THE COURT:
/s/Colville, J.

1 Plaintiffs observe in a footnote of their own that “this trial court has already held that it will follow dicta where it is a remarkably
clear expression by five of the seven current Justices of the Supreme Court.” Plaintiffs observance of this Court’s analysis in
Whiteman v. 84 Lumber, GD12-020809, Allegheny County, November 2013, addressing the rather unique circumstances presented
by the Supreme Court’s issuance of a per curiam order in Howard v. A.W. Chesterton Company, 78 A.3d 608 (Pa 2013) is under-
standable. Howard was, however, unique in several respects. There, I specifically concluded that the language employed by the
Supreme Court, while definitionally dicta, was, nonetheless, a remarkably clear expression of what five of the seven current
Justices of the Supreme Court felt should be the law on matters that were the subject of significant dispute, repeatedly contested
in trial courts across the Commonwealth, and without the benefit of clear prior appellate court direction. While fully litigated
before the trial court and throughout the appellate life of Howard the fundamental issues involved were not directly ruled upon by
the Supreme Court only because of a last minute concession of the issues by the appealing party. Because the majority of the
Supreme Court in Howard was expressly asserting judicial policy statements, albeit in the context of a per curiam order, with
respect to issues that had not been otherwise expressly resolved by the Supreme Court, recognition of the persuasive authority of
the Howard order was in my judgment appropriate. For the same reasons, the dicta in the Howard order may be seen as different
from and may be properly distinguished from the dicta in Daley.
2 42 Pa C.S. §5524 (2), provides that “an action to recover damages for an injury to the person or for the death of an individual
caused by the wrongful act or neglect or unlawful violence or negligence of another” must be commenced within two years.
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Commonwealth of Pennsylvania v.
Glenn Griffin

Criminal Appeal—VUFA—Suppression—Terry Frisk

No. CC 201306838. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—June 25, 2014.

OPINION
Defendant was charged at CC: 201306838 with one count of Person Not to Possess a Firearm, 18 Pa.C.S.A. §6105 (a)(1 ); one

Count of Receiving Stolen Property, 18 Pa.C.S.A. §3925; one count of Carrying a Firearm Without a License 18 Pa.C.S.A. §6106; one
count of Possession with Intent to Deliver a Controlled Substance 35 P.S. §780-113(a)(30); and one count of Possession of Controlled
Substance 35 P.S. §780-113(a)(16). Defendant filed a Pre-Trial Motion to Suppress Physical Evidence on September 14, 2013, relat-
ing to evidence seized from an alleged illegal search. This court held a hearing on Defendant’s Pre-Trial Motion on November 14,
2013. The Motion to Suppress was denied and the matter proceeded to a non-jury trial on January 29, 2014. At trail, defendant was
found guilty of Possession of a Controlled Substance and not guilty of all other charges. On April 17, 2014, defendant was sentenced
to a year less a day to two years less two days incarceration with credit for time served. This court immediately paroled defendant
and defendant was placed on one year probation. Defendant filed this timely appeal.
In his Statement of Errors Complained of on Appeal, defendant claims that the trial court “erred in admitting physical evidence

obtained from inside Mr. Griffin’s pants pocket through an unconstitutionally impermissible search.”
When reviewing the ruling of a suppression court, the reviewing court must determine whether the record supports that court’s

factual findings. As long as the record supports the findings of the suppression court, the appellate Court is bound by those facts
and may reverse only if the legal conclusions drawn therefrom are in error. Commonwealth v. Cortez, 491 A.2d 111, 112 (Pa. 1985),
cert. denied, 106 S.Ct. 349 (1985).
In this matter, the Officers made traffic stop based upon their observation of an inoperable rear brake light on the vehicle.

Officer Auvil credibly testified that defendant, a passenger in the vehicle, stepped out of the rear passenger side door and
proceeded to walk toward the police car. Defendant was immediately ordered to get back in the vehicle. (Suppression Hearing,
p.18). Defendant did go back to the vehicle, he did not get in. (p. 18). Officer Auvil credibly testified that defendant was “adjust-
ing his pants” and looking around”. (p. 20). Based upon Officer Auvil’s experience and training, along with his observation that the
defendant was “generally just moving his clothing more than what would be usual” and “looked nervous”, Officer Auvil had
concerns that the defendant was armed. (p.20-21 ). Based upon his concern for his and his partner’s safety, Officer Auvil “did a
Terry pat down” search for weapons. Officer Auvil credibly testified that he felt a “large baggie with what felt to be a powder like
substance inside it” and the baggie “was knotted at the top”. (p. 23) . Officer Auvil credibly testified that based on his education,
training and experience, he believed that the item was packaged narcotics. (p.23). Officer Auvil further credibly testified that he
continued the pat down on that area of the defendant’s clothing to make sure that there was no weapon behind the baggie. He also
credibly testified that he did not remove the items from defendant’s pocket but turned the defendant over to Officer Cyprowski
while Officer Auvil proceeded to pat down the driver who had come out of the vehicle. Officer Auvil advised Officer Cyprowski of
the item he had felt in the defendant’s pocket. (p.25).
Officer Cyprowski credibly testified that he handcuffed the defendant and performed a “pat down on the immediate area where

Officer Auvil had told me where he had felt the packaged narcotics” and that it was immediately apparent to Officer Cyprowski
that it was controlled substances. (p. 46). At that time, Officer Cyprowski recovered what was later determined to be 38 knotted
baggie corners of powder cocaine.
As discussed in depth in Com. v. Parker, 2008 PA Super 208, 957 A.2d 311, 315, 2008 WL 4151338 (Pa. Super. Ct. 2008):

When a police officer lawfully stops a motorist for a violation of the Pennsylvania Motor Vehicle Code, the officer is
permitted to ask the driver to step out of the vehicle “as a matter of right.” Commonwealth v. Wilson, 927 A.2d 279, 284,
(Pa.Super.2007), citing, Pennsylvania v. Mimms, 434 U.S. 106, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977). During this investiga-
tory stop, the officer can pat-down the driver “when the officer believes, based on specific and articulable facts, that the
individual is armed and dangerous.” Commonwealth v. Stevenson, 894 A.2d 759, 772 (Pa.Super.2006), appeal denied, 591
Pa. 691 , 917 A.2d 846 (2007), citing, Terry v. Ohio, 392 U.S. 1. 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968);

Commonwealth v. Hicks, 434 Pa. 153, 253 A.2d 276 (1969); Commonwealth v. Robinson, 410 Pa.Super. 614, 600 A.2d 957,
959 (1991 ), appeal denied, 533 Pa. 599, 617 A.2d 1273 (1992). Such pat-downs, which are permissible “without a warrant
and on the basis of reasonable suspicion less than probable cause, must always be strictly limited to that which is neces-
sary for the discovery of weapons” that might present a danger to the officer or those nearby. Commonwealth v. Ingram,
814 A.2d 264, 269 (Pa.Super.2002) (quotation omitted), appeal denied, 573 Pa. 671, 821 A.2d 586 (2003). When assessing
the validity of a pat-down, “we examine the totality of the circumstances ... giving due consideration to the reasonable
inferences that the officer can draw from the facts in light of his experience, while disregarding any unparticularized
suspicion or hunch.” Wilson, 927 A.2d at 284 (citation omitted).

If it becomes clear to the police officer during the pat-down that the suspect does not have any weapons on his person,
the plain feel doctrine exists as an exception to allow for the seizure of “non-threatening contraband” when the officer
feels an object “whose mass or contour makes its criminal character immediately apparent.” Id. at 287 (quotation omit-
ted); Pakacki, 587 Pa. at 521, 901 A.2d at 989 (citation omitted). The contraband is “immediately apparent” when “the
officer readily perceives, without further exploration or searching, that what he is feeling is contraband.” Id. The object
cannot be seized if, “after feeling the object, the officer lacks probable cause to believe that the object is contraband with-
out conducting some further search.” Id.

Com. v. Parker, 957 A.2d 311, 314-15, (Pa. Super. Ct. 2008)

Based upon the foregoing analysis and the facts articulated by credible testimony of the police officers, this court properly
denied defendant’s Motion to Suppress.

June 25, 2014
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Commonwealth of Pennsylvania v.
Desmond Scott

Criminal Appeal—Commonwealth Appeal—POSS/PWID—Alleyne—Mandatory Sentences Unconstitutional

No. CC 201210292. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 18, 2014.

OPINION
It is the legislature’s “exclusive power to pronounce which acts are crimes, to define crimes, and to fix the punishment for all

crimes”, Commonwealth v. Church, 513 Pa. 534, 522 A.2d 30, 35 (1987).
The Commonwealth of Pennsylvania appeals the sentence of defendant, Desmond Scott. He was convicted after a non-jury trial

of possession with intent to deliver heroin, two counts of being a person not to possess a firearm, criminal use of a communication
facility, tampering with evidence and simple possession. This Court sentenced the defendant to a term of imprisonment of not less
than 2 ½ years nor more than 7 years. In doing so, this Court rejected the Commonwealth’s requested invocation of a mandatory
minimum sentence of imprisonment of not less than 5 years nor more than 10 years based on 42 Pa.C.S.A. §9712.1(a) due to defen-
dant’s possession of a firearm during the commission of the drug offense and the Commonwealth’s requested invocation of a
mandatory minimum sentence of imprisonment of not less than 3 years nor more than 6 years based on 18 Pa.C.S.A. §7508(a)(7)(ii)
due to defendant’s possession of a quantity of heroin weighing between 5 and 50 grams. Relying on Alleyne v. United States, ___
U.S. ___, 133 S.Ct. 2151, 186 L.Ed.2d 314, this Court rejected the application of the mandatory minimum sentences on the basis that
the statutes requiring the imposition of mandatory minimum sentences in this case violate the Sixth Amendment. In this appeal,
the Commonwealth claims that this Court erred in determining that the mandatory minimum sentences are unconstitutional under
Alleyne.
The defendant in Alleyne, was convicted of using or carrying a firearm in relation to a crime of violence under federal statutes,

a conviction that carries a mandatory minimum sentence of five years’ imprisonment. The defendant’s sentence was enhanced to
a mandatory term of imprisonment of seven years because the sentencing judge determined that the defendant “brandished” the
firearm, a fact that increased the mandatory minimum sentence under 18 U.S.C. 924(c)(1)(A)(ii). The jury was not asked and,
therefore, did not consider whether the defendant “brandished” the firearm. In finding the increased sentence unconstitutional,
the United States Supreme Court specifically explained that

As noted, the essential Sixth Amendment inquiry is whether a fact is an element of the crime. When a finding of fact alters
the legally prescribed punishment so as to aggravate it, the fact necessarily forms a constituent part of a new offense and
must be submitted to the jury. It is no answer to say that the defendant could have received the same sentence with or
without that fact. It is obvious, for example, that a defendant could not be convicted and sentenced for assault, if the jury
only finds the facts for larceny, even if the punishments prescribed for each crime are identical. One reason is that each
crime has different elements and a defendant can be convicted only if the jury has found each element of the crime of
conviction.

Similarly, because the fact of brandishing aggravates the legally prescribed range of allowable sentences, it constitutes
an element of a separate, aggravated offense that must be found by the jury, regardless of what sentence the defendant
might have received if a different range had been applicable. Indeed, if a judge were to find a fact that increased the statu-
tory maximum sentence, such a finding would violate the Sixth Amendment, even if the defendant ultimately received a
sentence falling within the original sentencing range (i.e., the range applicable without that aggravating fact). Cf. Hobbs
v. State, 44 Tex. 353 (1875) (reversing conviction where the defendant was indicted for a crime punishable by 2 to 5 years
and sentenced to 3 years because the trial court improperly instructed the jury to sentence the defendant between 2 to
10 years if  it found a particular aggravating fact); State v. Callahan, 109 La. 946, 33 So. 931 (1903) (finding ex post facto
violation where a newly enacted law increased the range of punishment, even though defendant was sentenced within the
range established by the prior law) [fn omitted]. The essential point is that the aggravating fact produced a higher range,
which, in turn, conclusively indicates that the fact is an element of a distinct and aggravated crime. It must, therefore, be
submitted to the jury and found beyond a reasonable doubt.

133 U.S. at 2162-2163. Accordingly, the import of Alleyne is that any fact that increases the penalty for a crime, such as any fact
that triggers a mandatory minimum sentence, is an element of the offense, must be submitted to a jury and determined beyond a
reasonable doubt. Id.
In resolving questions concerning elements of criminal offenses, the Superior Court has provided guidance. In In Re MHM, 864

A.2d 125, 1255 (Pa.Super. 2004), that Court explained:

“When the judiciary is required to resolve an issue concerning the elements of a criminal offense, its task is funda-
mentally one of statutory interpretation, and its overriding purpose must be to ascertain and effectuate the legislative
intent underlying the statute.” Commonwealth v. Reaser, 2004 PA Super 148, 851 A.2d 144, 148 (Pa. Super. 2004) (quoting
Commonwealth v. Booth, 564 Pa. 228, 233-34, 766 A.2d 843, 846 (2001) (internal citations omitted).

This Court recognizes:

Penal statutes are to be strictly construed. The need for strict construction does not require that the words of a penal
statute be given their narrowest possible meaning or that legislative intent be disregarded, nor does it override the more
general principle that the words of the statute must be construed according to their common and approved usage. It does
mean, however, that where an ambiguity exists in the language of the penal statute, such language should be interpreted
in the light most favorable to the accused. More specifically, where doubt exists concerning the proper scope of a penal
statute, it is the accused who should receive the benefit of such doubt. ... Significantly, a court may not achieve an accept-
able construction of a penal statute by reading into the statute terms that broaden its scope.

* * *
Generally speaking, the best indication of legislative intent is the plain language of a statute. ...Under [1 Pa. C.S.A.]

Section 1921(c), it is only when the words of a statute “are not explicit” that a court may resort to other considerations,
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such as the statute’s perceived “purpose,” in order to ascertain legislative intent. Consistently with the Act, this Court has
repeatedly recognized that rules of construction, such as consideration of a statute’s perceived “object” or “purpose,” are
to be resorted to only when there is an ambiguity.

Id. at 148-149 (quoting Booth, supra and In Re Canvass of Absentee Ballots of November 4, 2003 General Election, 577 Pa.
231, 242-43, 843 A.2d 1223, 1230 (2004)).

Additionally, we note:

It is axiomatic that in interpreting a statute we may presume that the legislature did not intend an absurd or unrea-
sonable result. We may therefore examine the practical consequences of a particular interpretation.

Commonwealth v. Davis, 2002 PA Super 167, 799 A.2d 860, 870 (Pa. Super. 2002) (internal citations and quotation marks
omitted).

The mandatory minimum sentences sought by the Commonwealth are based on a sentencing scheme that requires a sentencing
judge to increase the sentence for a drug offense based on facts that are not elements of the offense. This is precisely the type of
sentencing scheme condemned in Alleyne.
Defendant Scott was convicted of possession with intent to deliver heroin. That offense required proof beyond a reasonable

doubt that the he possessed heroin and that he did so with the intent to deliver it. Commonwealth v. Jackson, 645 A.2d 1366, 1368
(1994). The elements of this offense are defined by the legislature in 35 P.S. §780-113(a)(30) and this Court certainly was not free
to create additional elements of the offense. The offense required no further proof and it certainly did not require any considera-
tion as to whether Defendant Scott possessed a firearm or whether he possessed between 5 and 50 grams of heroin. The relevant
statutes relied on by the Commonwealth are 42 Pa.C.S.A. § 9712.1 and 18 Pa.C.S.A. § 7508, which provide, in pertinent part:

§ 9712.1. Sentences for certain drug offenses committed with firearms.

(a) Mandatory sentence. —Any person who is convicted of a violation of section 13(a)(30) of the act of April 14, 1972
(P.L.233, No.64), known as The Controlled Substance, Drug, Device and Cosmetic Act, when at the time of the offense the
person or the person’s accomplice is in physical possession or control of a firearm, whether visible, concealed about the
person or the person’s accomplice or within the actor’s or accomplice’s reach or in close proximity to the controlled
substance, shall likewise be sentenced to a minimum sentence of at least five years of total confinement.

*  *  *
(c) Proof at sentencing. —Provisions of this section shall not be an element of the crime, and notice thereof to the defen-
dant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s intention to proceed under
this section shall be provided after conviction and before sentencing. The applicability of this section shall be deter-
mined at sentencing. The court shall consider any evidence presented at trial and shall afford the Commonwealth and
the defendant an opportunity to present any necessary additional evidence and shall determine, by a preponderance of
the evidence, if this section is applicable (emphasis supplied).

and

§ 7508. Drug trafficking sentencing and penalties. 

(a) General rule.—Notwithstanding any other provisions of this or any other act to the contrary, the following provisions
shall apply:

*  *  *
(7) A person who is convicted of violating section 13(a)(14), (30) or (37) of The Controlled Substance, Drug, Device

and Cosmetic Act where the controlled substance or a mixture containing it is heroin shall, upon conviction, be sentenced
as set forth in this paragraph:

*  *  *
(ii) when the aggregate weight of the compound or mixture containing the heroin involved is at least 5.0 grams but

less than 50 grams: a mandatory minimum term of three years in prison and a fine of $ 15,000 or such larger amount as
is sufficient to exhaust the assets utilized in and the proceeds from the illegal activity; however, if at the time of sentencing
the defendant has been convicted of another drug trafficking offense: a mandatory minimum term of five years in prison
and $ 30,000 or such larger amount as is sufficient to exhaust the assets utilized in and the proceeds from the illegal
activity; and

*  *  * 
(b) Proof of sentencing. —Provisions of this section shall not be an element of the crime. Notice of the applicability of
this section to the defendant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s
intention to proceed under this section shall be provided after conviction and before sentencing. The applicability of
this section shall be determined at sentencing. The court shall consider evidence presented at trial, shall afford the
Commonwealth and the defendant an opportunity to present necessary additional evidence and shall determine, by a
preponderance of the evidence, if this section is applicable (emphasis supplied).

There is no ambiguity as to how the legislature intended the possession of a firearm and the quantity of heroin be treated in
relation to sentencing a defendant after conviction for a substantive drug offense. The precise language of the statutes indicates
that these facts are not elements of the substantive drug offense and are to be determined at sentencing based on a lower standard
of proof.
When the legislature wishes to include the use of a firearm as a specific element of a crime, it does so. For example, at Pa.C.S.A.

§ 2702 (a) (2), the legislature defines aggravated assault of a law enforcement officer as an attempt to cause or intentionally, know-
ingly or recklessly causing serious bodily injury to such officer while in the performance of duty and grades the offense as a felony
of the first degree [18 Pa.C.S.A. § 2702 (b)] subjecting the offender to up to 20 years of imprisonment [18 Pa.C.S.A. § 1103(1)].
At 18 Pa.C.S.A. § 2702.1, the legislature defines assault of law enforcement officer similarly (but not identically) and adds the
elements of “with knowledge that the victim is a law enforcement officer, by discharging a firearm” (emphasis supplied). The
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legislature also specifies, within that same statute, that a conviction of that offense subjects the defendant to an enhanced penalty
of up to 40 years of imprisonment. See 18 Pa.C.S.A. § 2702.1 (b).
Creating criminal offenses requiring additional elements of proof is within the sole province of the legislature. The sentencing

statutes at issue in this case specifically indicate that the legislature made a conscious choice in not including the facts that result
in an increased sentence in the definition of the crime itself and it specifically precluded those facts from being considered as
elements of the substantive offense.1

This Court cannot think of a brighter example of a sentencing scheme that runs afoul of Alleyne and this Court was well
within its province to reject the Commonwealth’s invocation of the mandatory minimum sentences. The Commonwealth did not
challenge any other aspects of the defendant’s sentence, discretionary or otherwise, and, therefore, the sentence imposed in this
case should be affirmed.2

Accordingly, defendant’s sentence should be affirmed.
BY THE COURT:
/s/Mariani, J.

Date: June 18, 2014
1 The fact of a previous conviction, coupled with a specific weight range, enhances the minimum penalties for a second conviction
under the same statute. See, e.g., 18 Pa.C.S.A. § 7508(a)(7)(i), (ii) and (iii). This aspect of the § 7508 also provides evidence that the
legislature gave considerable thought to the specific sentencing scheme it devised for drug offenses.
2 Although the Commonwealth did not make the argument in this case, this Court is aware that prosecutors across Pennsylvania
are claiming that, even assuming that the mandatory minimum statutes at issue in this case are unconstitutional, that courts should
simply sever the unconstitutional portions of the statutes. The Pennsylvania Supreme Court has observed that “[i]n determining
the severability of a statute… the legislative intent is of primary significance.” State Bd. Of Chiropractic Examiners v. Life
Fellowship of Pa., 441 Pa. 293, 299, 272 A.2d 478, 481 (1971).

Commonwealth of Pennsylvania v.
Quintelle Rankin

Criminal Appeal—Homicide—Sufficiency—Robbery—Justification Defense—Accomplice Liability—
Pending Charges/Challenge to Credibility

No. CC 201211400. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 17, 2014.

OPINION
This is a direct appeal wherein the defendant, Quintelle Rankin, appeals from the judgment of sentence which became final on

February 26, 2014. After a jury trial, the defendant was convicted of Second Degree Murder, Robbery, Conspiracy and Carrying a
Firearm Without a License. He was sentenced to a term of life imprisonment on the murder charge, a consecutive term of impris-
onment of not less than 5 years nor more than 10 years imprisonment relative to the conspiracy charge and a consecutive term of
imprisonment of not less than 3 ½ years nor more than 7 years imprisonment relative to the firearms charge. No further penalty
was imposed at the remaining charge. The defendant filed a timely Notice of Appeal.1

The facts underlying the instant appeal are as follows: 
The convictions in this case are based heavily on the testimony of Cory Estes. Mr. Estes is the nephew of defendant and he is

related to the co-defendant, Eugene McCarthy, by marriage. At the time of trial, Mr. Estes was 19 years old. At trial, Mr. Estes
testified that on August 7, 2012, he was at the Brinton Manor Apartments. He met the defendant and Mr. McCarthy around noon
that day. They then left that area together in Mr. McCarthy’s car and proceeded to the Hill District area of Pittsburgh attempting
to locate someone from whom they could purchase marijuana. Having been unsuccessful in their efforts to obtain marijuana, they
then left that area and drove to McKeesport, Pennsylvania, to continue their efforts to purchase marijuana. At approximately 4:00
p.m., they returned to the Brinton Manor Apartments because they were unsuccessful in reaching their goal to obtain marijuana.
While they were still in the car, Mr. McCarthy stated aloud that it appeared as though there were some “licks” in the area. Mr. Estes
testified that the term “licks” referred to persons who were potential robbery targets. Mr. McCarthy parked the car and the three
men began to walk around the area. They soon encountered two other men and asked those men if they could get them marijuana.
One of the other men, Brandon Johns, directed Mr. Estes, the defendant and Mr. McCarthy to follow him into a building. All four
men entered the building. Mr. Estes testified that Brandon Johns then sat down on steps and pulled out a scale and large bag of
marijuana and discussed cost. The scale and marijuana were recovered from the scene. At that point, Mr. McCarthy attempted to
steal the marijuana by grabbing the bag of marijuana and telling Brandon Johns that “you might as well give me all the shit”. A
few seconds later, the defendant pulled out a gun. Brandon Johns then stated “you can have it all”. He then reached with both hands
into his pockets and he pulled out a black handgun. Mr. Estes testified that Mr. McCarthy and Brandon Johns began to “tussle”
over the black handgun. Mr. Estes ran up the steps of the building and, as he was running, he heard a gunshot. He testified that he
did not know who fired it. Mr. Estes heard another shot and he observed his uncle, the defendant, slump over as though he had
been shot. The defendant then fired his weapon at Brandon Johns. Mr. Estes believed he heard three or four gunshots. A nearby
witness, who was outside of the building, testified that he heard approximately six gunshots. In total, eight spent cartridges were
found at the scene. Six .40 caliber Smith & Wesson cartridges were found at the scene and two .380 caliber cartridges were found.
The defendant admitted at trial that he possessed a .40 caliber handgun during the incident and he did shoot Brandon Johns. Mr.
Estes testified that immediately after the shooting, the three men left the scene and Mr. McCarthy drove the defendant to the
hospital. Mr. McCarthy and the defendant were subsequently arrested. At trial, the defendant was convicted and sentenced as set
forth above. Mr. McCarthy was convicted of Third Degree Murder, Robbery and Conspiracy and received an aggregate sentence
of imprisonment of not less than 13 years nor more than 26 years.
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Trial testimony also established that Brandon Johns died from multiple gunshot wounds to his neck and chest. He was shot
seven times. He was shot twice in the neck. One wound was in the back of the neck and one was in the front of the neck.
Because of the gunpowder stippling on the skin, trial testimony indicated that these shots had been fired within four inches of
the skin. He was also shot in the right shoulder, the right upper back, the right lower chest, the left posterior shoulder and the
right anterior thigh.
Although the defendant admitted that he shot Brandon Johns, his trial testimony differed from the testimony of Mr. Estes. The

defendant testified that once Mr. Estes, Mr. McCarthy and he entered the building, Brandon Johns sat on the steps, Mr. McCarthy
asked the defendant if the two of them were going to “pitch in” for marijuana. The defendant advised that he wanted to buy his
own marijuana. Then, according to the defendant, Brandon John pulled out a gun. The defendant testified that Mr. McCarthy then
began to scuffle with Brandon Johns at which time a shot went off from Brandon Johns’ gun. A second shot from that gun was fired.
The defendant testified that he began firing shots from his gun. He testified that he closed his eyes and began firing his weapon
“uncontrollably”. At that point, according to the defendant, Mr. McCarthy ran up the steps. After he realized that Brandon Johns
was no longer firing his weapon and was slumped against the stairwell wall, the defendant, Mr. Estes and Mr. McCarthy left the
scene to take the defendant to the hospital. The jury apparently did not believe this testimony.
On appeal, the defendant challenges the sufficiency of the evidence to convict him of Second Degree Murder. He also claims

that this Court erred by not permitting him to elicit the nature of Mr. Estes’ pending criminal charges.
The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute
our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth
need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-
finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from
the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the crime
beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire
record must be evaluated and all the evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none
of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).
Defendant first claims that the evidence in this case failed to prove that he did not have the legal justification to shoot and kill

Brandon Johns. Defendant claims that the trial evidence established that he acted in self-defense or defense of others. The
Commonwealth bears the burden to disprove such defenses beyond a reasonable doubt. Commonwealth v. Bullock, 948 A.2d 818,
824 (Pa. Super. 2008). The Commonwealth sustains this burden if it establishes at least one of the following: (1) the accused did not
reasonably believe that he was in danger of death or serious bodily injury; (2) the accused provoked or continued the use of force;
or (3) the accused had a duty to retreat and the retreat was possible with complete safety. Commonwealth v. Hornberger, 74 A.3d
279, 284-285 (Pa.Super. 2013); Commonwealth v. McClendon, 874 A.2d 1223, 1230 (Pa. Super. 2005). The Commonwealth must
prove only one of these elements beyond a reasonable doubt to sufficiently disprove a self-defense claim. Commonwealth v. Burns,
765 A.2d 1144, 1149 (Pa. Super. 2000). Although the Commonwealth is required to disprove a claim of self-defense or defense of
others beyond a reasonable doubt, a trier of fact is not required to believe the testimony of a person who claims he or she was
acting is self-defense. Bullock, 948 A.2d at 824. It remains the province of the trier of fact to determine whether Mr. McCarthy’s
belief was reasonable, whether he was free of provocation, and whether he had no duty to retreat. McClendon, 874 A.2d at 1229-30.
The jury was free to make credibility determinations concerning the trial evidence in this case. It is clear from the verdict that

the jury believed the testimony of Mr. Estes. Prior to encountering Brandon Johns, Mr. McCarthy spoke aloud that there were
“licks” in the area indicating his desire to rob someone. Once the defendant and Mr. McCarthy were inside the building with
Brandon Johns, Mr. McCarthy attempted to steal marijuana by grabbing a bag of marijuana from Brandon Johns. As Mr. McCarthy
attempted to steal the marijuana, the defendant brandished his .40 caliber handgun. It is clear from Mr. Estes’ testimony that
Brandon Johns only attempted to pull his gun after the defendant had drawn his weapon. Although the defendant testified that
Brandon Johns pulled his weapon first, the jury was free to discount that testimony as self-serving and believe Mr. Estes.
Additionally, the evidence indicated that Brandon Johns was shot seven times, twice from behind. This evidence is not suggestive
that the defendant was acting in self-defense or the defense of others. Based on the evidence adduced at trial, this Court believes
the Commonwealth adequately demonstrated that the defendant and Mr. McCarthy attempted to rob Brandon Johns by force,
thereby provoking the events that led to the deadly shooting. This Court, therefore, rejects any notion that the evidence was insuf-
ficient to disprove that the defendant acted in self-defense or in the defense of others.
Defendant next claims that the evidence was insufficient to convict him of Second Degree Murder because the evidence was

insufficient to prove that he committed or attempted to commit a robbery or was an accomplice in the commission of a robbery.
This claim is frivolous. “Murder of the second degree is a criminal homicide committed while a defendant was engaged as a
principal or an accomplice in the perpetration of a felony.” Commonwealth v. Lambert, 795 A.2d 1010 (Pa. Super. 2002). 18 Pa.C.S.A
§ 2502(b). Title 18 Pa.C.S.A § 2502(d) defines perpetration of a felony as:

the act of the defendant in engaging in or being an accomplice in the commission of, or an attempt to commit, or flight
after committing, or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson,
burglary or kidnapping.

18 Pa.C.S.A § 2502(d); Commonwealth v. Gladden, 445 Pa. Super. 434, 665 A.2d 1201, 1209 (Pa. Super. 1995) (en banc), appeal
denied, 675 A.2d 1243 (Pa 1996).
As set forth in Lambert, “[t]he malice or intent to commit the underlying crime is imputed to the killing to make it second-

degree murder, regardless of whether the defendant actually intended to physically harm the victim.” Id. citing Commonwealth v.
Mikell, 556 Pa. 509, 729 A.2d 566, 569 (Pa. 1999); Commonwealth v. Holcomb, 508 Pa. 425, 498 A.2d 833, 855 (Pa. 1985), cert. denied,



page 282 volume 162  no.  18

475 U.S. 1150, 106 S. Ct. 1804, 90 L. Ed. 2d 349 (1986). The elements of second-degree murder do not require that the murder be
foreseeable. The only requirement is that the accused participate in conduct as a principal or an accomplice in the perpetration of
a felony. Lambert, 795 A.2d at 1023.
Moreover, a defendant is culpable for second-degree murder if that defendant is an accomplice. Where the evidence demon-

strates that someone other than the actual killer conspired to commit the underlying felony and an act by the actual killer caused
the death of the victim in furtherance of the underlying felony, the accomplice is culpable for second-degree murder. Lambert at
1023; Commonwealth v. Middleton, 320 Pa. Super. 533, 467 A.2d 841, 848 (Pa. Super. 1983); Commonwealth v. Waters, 491 Pa. 85,
95, 418 A.2d 312, 317 (1980) Commonwealth v. Allen, 475 Pa. 165, 379 A.2d 1335, []; Commonwealth v. Banks, 454 Pa. 401, 311 A.2d
576 (1973); Commonwealth v. Williams, 443 Pa. 85, 277 A.2d 781 (1971); Commonwealth v. Redline, 391 Pa. 486, 137 A.2d 472
(1958). In fact,

When an actor engages in one of the statutorily enumerated felonies and a killing occurs, the law, via the felony murder
rule, allows the finder of fact to infer the killing was malicious from the fact the actor was engaged in a felony of such a
dangerous nature to human life because the actor, as held to the standard of a reasonable man, knew or should have
known that death might result from the felony.

Commonwealth v. Legg, 491 Pa. 78, 82, 417 A.2d 1152, 1154 (1980); Middleton, 467 A.2d at 848. See also, Commonwealth v. Johnson,
336 Pa. Super. 1, 485 A.2d 397, 401 (Pa. Super. 1984). See Commonwealth v. Melton, 406 Pa. 343, 178 A.2d 728, 731 (Pa. 1962), cert.
denied, 371 U.S. 851, 9 L. Ed. 2d 87, 83 S. Ct. 93 (1962), (not only the killer, but all participants in a felony, including the getaway
driver, are equally guilty of felony murder when a killing by a felon occurs.)

The predicate felony alleged in this case is robbery. The robbery statute provides, in relevant part:

(1) A person is guilty of robbery if, in the course of committing a theft, he:
(i) inflicts serious bodily injury upon another;
(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;
(iii) commits or threatens immediately to commit any felony of the first or second degree;
(iv) inflicts bodily injury upon another or threatens another with or intentionally puts him in fear of immediate bodily
injury; or
(v) physically takes or removes property from the person of another by force however slight.

(2) An act shall be deemed “in the course of committing a theft” if it occurs in an attempt to commit theft or in flight after
the attempt or commission. 18 Pa.C.S.A. § 3701.

A review of the record reflects that the defendant was involved in the perpetration of a robbery, an enumerated felony in 18
Pa.C.S.A. § 2502(d), when the killing of the victim occurred. The evidence in this case clearly supported the verdict of second-
degree murder. As set forth above, Mr. Estes’ testimony established that Mr. McCarthy came up with the idea to find some “licks”.
Shortly after making that statement, Mr. McCarthy and the defendant encountered Brandon Johns. Once the men were inside the
building, Mr. McCarthy stole the marijuana by force as the defendant was pointing a gun at Brandon Johns. The defendant then
shot Brandon Johns seven times, both in the back and front of his body. The actions of Mr. McCarthy and the defendant were clearly
coordinated and the jury was free to believe that the defendant’s shooting of Brandon Johns occurred during the commission of
the robbery of Brandon Johns. This Court believes this evidence was sufficient to prove that both men acted in concert with each
other to aid and assist in the robbery which resulted in the shooting death of Brandon Johns. Accordingly, the defendant’s convic-
tion of Second Degree Murder conviction should be affirmed.
Defendant next claims that this Court erred in failing to permit Mr. McCarthy to present the nature of Cory Estes’ pending state

court case as impeachment evidence. Essentially, the defense wished to present evidence concerning the nature of his pending
criminal charges. As set forth in Commonwealth v. Minich, 4 A.3d 1063, 1068-1069 (Pa.Super. 2010):

Pa.R.E. 608 is tailored to a specific purpose: the admission of evidence for purposes of impeaching or bolstering a
witness’s credibility. It provides:

Pa.R.E. 608. Evidence of character and conduct of witness

(a) Reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the
form of reputation as to character, but subject to the following limitations:

(1) the evidence may refer only to character for truthfulness or untruthfulness; and

(2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been
attacked by reputation evidence or otherwise.

(b) Specific instances of conduct. Except as provided in Pa.R.E. 609 (relating to evidence of conviction of crime),

(1) the character of a witness for truthfulness may not be attacked or supported by cross-examination or extrinsic
evidence concerning specific instances of the witness’ conduct; however,

(2) in the discretion of the court, the credibility of a witness who testifies as to the reputation of another witness for
truthfulness or untruthfulness may be attacked by cross-examination concerning specific instances of conduct (not
including arrests) of the other witness, if they are probative of truthfulness or untruthfulness; but extrinsic evidence
thereof is not admissible.

Pa.R.E. 608.

Pa.R.E. 608 codifies the long established rule limiting the type of evidence admissible to challenge a witness’s cred-
ibility, to evidence of the witness’s general reputation for truthfulness or untruthfulness. See Commonwealth v. Payne,
205 Pa. 101, 104, 54 A. 489, 491 (1903); Commonwealth v. Fisher, 2000 PA Super 379, 764 A.2d 82, 87 (Pa. Super. 2000).
Further, sub-section (b)(1) of this rule specifically prohibits a witness from supporting or attacking another witness’s
credibility with instances of specific conduct. Pa.R.E. 608(b)(1). [fn omitted].
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At the time of his testimony, Mr. Estes was facing prosecution for aggravated assault of a child and endangering the welfare of
a child. The defendant sought permission to cross-examine Mr. Estes about the nature of the actual charges he faced. Mr. Estes
had not yet even had a preliminary hearing on the charges. This Court denied the defense the opportunity to cross-examine Mr.
Estes about the nature of the charges but it permitted the defense to cross-examine Mr. Estes about the grading of the charges (one
a felony and one a misdemeanor), the mandatory minimum sentence of five years that he faced and the maximum penalties he
faced if convicted. This Court also permitted the defense to cross-examine Mr. Estes about any expectation of leniency he had in
exchange for his testimony in this case. Mr. Estes fully acknowledged that he was subject to a term of imprisonment not less than
ten years nor more than twenty years relative to the felony charge. Mr. Estes further acknowledged that he was subject to a term
of imprisonment not less than two and a half years nor more than five years relative to the misdemeanor charge. He also acknowl-
edged that he was facing a potential mandatory minimum sentence of five years. Mr. Estes testified that he was aware that the
sentences could be imposed consecutively and that he was facing a total potential sentence of not less than twelve and a half years
nor more than twenty-five years.. He also explained that he had no expectation of leniency for his testimony and that he did not
testify in exchange for any “help” the Commonwealth could provide in exchange for his testimony.
This Court ruled that the defense could not delve into the nature of the charges because of this Court’s belief that such is

prohibited under the rules of evidence. This Court also desired to avoid a trial within a trial devoted to a collateral matter.
Additionally, this Court believed that the prejudicial nature of that information substantially outweighed any probative value of the
information. The defense was permitted to aggressively cross-examine Mr. Estes about the severity of the charges, the potential
sentences he faced and his expectation concerning any favorable treatment he would receive from the Commonwealth in exchange
for his testimony. Accordingly, this claim has no merit.
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 17, 2014
1 Co-Defendant, Eugene McCarthy, Jr., also filed an appeal that has been docketed at No. 468 WDA 2014. This Court has filed its
opinion in that case contemporaneously with the filing of this opinion.

Commonwealth of Pennsylvania v.
Teresa Lenz

Criminal Appeal—Sufficiency—Obstruction of Law Enforcement

No. CC 201301704. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 17, 2014.

OPINION
This is a direct appeal wherein the defendant, Teresa Lenz, appeals from the judgment of sentence which became final on

January 6, 2014. . After a nonjury trial, the defendant was convicted of Obstructing the Administration of Law or Other
Government Function and was sentenced to a term of imprisonment of not less than 30 days nor more than 60 days at the Allegheny
County Jail, followed by a consecutive term of one year of probation. The defendant filed a timely Notice of Appeal challenging
only the sufficiency of evidence to convict her.
The facts underlying the instant appeal are as follows: 
On December 24, 2012, Officer Warren Lillie of the Ross Township Police Department responded to a burglary call. Upon

arriving at the residence where the burglary occurred, he spoke with the victim. The victim, Pastor Michael Guthrie, explained to
Officer Lillie that he believed his niece, Jessica Hirth and her boyfriend, Jeremiah Kelly, were responsible for the burglary. Pastor
Guthrie further advised Officer Lillie that Hirth and Kelly were staying at Kelly’s parents’ house which was located a very short
distance from Pastor Guthrie’s residence. Office Lillie, accompanied by Pastor Guthrie, then proceeded to Kelly’s residence.
Upon arriving at Kelly’s residence, Officer Lillie walked around the perimeter of the property to determine if there were any

security issues. All of the windows and doors were closed. He then approached the front door and knocked. At that point, the defen-
dant, who is Kelly’s mother, peeked through the window. Several minutes elapsed before she opened the front door. Officer Lillie
observed that the hallway light leading to the second floor of the residence was on. Officer Lillie asked her if he could search the
residence for Hirth and Kelly. The defendant was advised that Hirth and Kelly were suspected of burglarizing Pastor Guthrie’s
residence and taking many things, including a loaded firearm. The defendant advised Officer Lillie that she would have to check
with her husband. She closed the door. Through a front window, Officer Lillie was able to observe the defendant walk up the steps
to the second floor of the residence. A few minutes later, the light in the second floor hallway went out and the curtains were drawn
on the windows that would have enabled Officer Lillie to see into the living room and that stairwell between the first and second
floors. About a minute later, the defendant opened the door and welcomed Officer Lillie and Pastor Guthrie into the residence. She
led them both to the second floor to a bedroom. She informed them that the bedroom belonged to Kelly. Upon entering the
bedroom, Office Lillie observed a cloud of cigarette smoke along with an ashtray that containing cigarette butts. Also found in the
room were a number items that were taken from Pastor Guthrie’s home. 
At that point, Officer Lillie advised the defendant that he believed she was deceiving him and he explained that it was a

criminal offense for her to lie to him about the whereabouts of someone being sought for committing a criminal act. Officer Lillie
advised Pastor Guthrie to go outside so he could secure the residence. Shortly after Pastor Guthrie left the residence, Officer Lillie
heard him scream, “Jessica, stop! Come back!” Officer Lillie then went outside and both Hirth and Kelly were observed fleeing
the residence, running from the area of the garage door. As both of them were fleeing, additional items from Pastor Guthrie’s
residence were dropped. While Officer Lillie was at the residence, the defendant’s husband came upstairs from the basement to
inquire what was happening. 
After Hirth and Kelly fled, Officer Lillie returned to the residence. The defendant apologized for her actions, indicating that she
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didn’t realize how serious the matter was. She indicated that she knew Kelly was a fugitive. Days later, after the defendant was
taken into custody in this case, she again apologized to Officer Lillie for helping Kelly escape the residence. 
On appeal, the defendant challenges the sufficiency of the evidence to convict her. The standard of review for sufficiency of the

evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995). 
Defendant was found guilty of is Obstructing Administration of Law or other Government Function, 18 Pa.C.S.A. §5101. This

crime is defined as follows:

A person commits a misdemeanor of the second degree if he intentionally obstructs, impairs or perverts the administra-
tion of law or other governmental function by force, violence, physical interference or obstacle, breach of official duty, or
any other unlawful act, except that this section does not apply to flight by a person charged with crime, refusal to submit
to arrest, failure to perform a legal duty other than an official duty, or any other means of avoiding compliance with law
without affirmative interference with governmental functions.

Pennsylvania courts have explained that § 5101 is based upon the Model Penal Code section 242.1. Commonwealth v. Neckerauer,
421 Pa. Super. 255, 617 A.2d 1281, 1287 (Pa. Super. 1992). As explained in the comment to section 242.1 of the Model Penal Code
“[t]his provision is designed to cover a broad range of behavior that impedes or defeats the operation of government.”
Commonwealth v. Trolene, 263 Pa. Super. 263, 397 A.2d 1200, 1202 (Pa. Super. 1979).
The evidence in this case was sufficient to convict. The defendant in this case created an opportunity for Hirth and Kelly to flee

the residence as Officer Lillie was performing his official duties as a police officer investigating a burglary. She intentionally
obstructed and impaired the administration of Officer Lillie’s investigation by keeping Officer Lillie at bay while she closed
curtains on the windows that would have provided an open view to the escape path taken by Hirth and Kelly. Had the defendant
done nothing else, the result of this case may have been different. Instead, the defendant further enabled Hirth and Kelly to flee
by leading Officer Lillie to an empty bedroom on the second floor of the residence while she knew that the two burglars were down-
stairs readying themselves to flee through the garage. The defendant did this despite having been advised that Hirth and Kelly had
stolen a loaded firearm and that they were most likely in possession of it when they fled. The gun was never recovered. These
actions physically interfered with Officer Lillie’s functions and they certainly created an obstacle to his ability to carry out those
functions.
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 17, 2014

Commonwealth of Pennsylvania v.
Glenn Ford

Criminal Appeal—Guilty Plea—Motion for Return of Property—Pa.R.Crim.P. 588

No. CC 201301455. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 29, 2014.

OPINION
This is a direct appeal wherein the defendant, Glenn Ford, appeals from the judgment of sentence which became final on

January 6, 2014. On August 26, 2013, the defendant pled nolo contendere to robbery and was sentenced to a term of imprisonment
of not less than 11 ½ nor more than 23 months’ imprisonment. He was given time credit of 228 days. Defendant filed a timely Notice
of Appeal and on June 11, 2014, he filed a 1925(b) Concise Statement of Errors Complained of on Appeal. Defendant’s chief claims
relate to the pro se Motion for Return of Property Pursuant to Pa.R.Crim.P. 588 (“Money”)(“Van”) that he filed after he was
sentenced. Defendant claims that this Court erred in not ordering the Commonwealth to return $62.00 in U.S. currency and a 2000
Pontiac minivan to the defendant.
At the time of his plea, defendant stipulated to the content of the affidavit of probable cause filed in support of the criminal

complaint filed in this case. The affidavit stated that the defendant was identified by the clerk of a CoGo’s convenience store as the
person who robbed the store in the early morning hours of January 11, 2013. According to the clerk, the defendant entered the
store and approached the clerk. The defendant punched the clerk in the face and grabbed cash from the cash register. The defen-
dant then left the store and fled the scene in a dark colored minivan. The defendant was apprehended not far from the scene of the
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robbery driving a minivan fitting the description provided by another witness who observed the defendant flee the scene. 
After arresting the defendant in his minivan, cash in the amount of $235.00 was found in the minivan and additional cash in the

amount of $62.00 was seized from defendant’s person. Police officers requested that McGann and Chester towing service tow the
defendant’s vehicle from the scene. The van was stored at McGann and Chester’s facility. After imposing sentence in this case, this
Court, by written order, ordered the forfeiture of the $235.00 found in the van. This amount was consistent with the amount stolen
during the robbery.
After sentencing, on September 18, 2013, defendant filed a Motion for Return of Property Pursuant to Pa.R.CrimP. 588

(“Money”)(“Van”). The Commonwealth filed a response. In Commonwealth v. Durham, 9 A.3d 641, 645-646 (Pa.Super. 2010) the
Superior Court explained:

Pennsylvania Rule of Criminal Procedure (“Pa.R.Crim.P.”) 588 addresses motions for the return of property and reads as
follows:

Motion for Return of Property

(A) A person aggrieved by a search and seizure, whether or not executed pursuant to a warrant, may move for the return
of the property on the ground that he or she is entitled to lawful possession thereof. Such motion shall be filed in the court
of common pleas for the judicial district in which the property was seized.

(B) The judge hearing such motion shall receive evidence on any issue of fact necessary to the decision thereon. If the
motion is granted, the property shall be restored unless the court determines that such property is contraband, in which
case the court may order the property to be forfeited.

Pa.R.Crim.P. 588(A) and (B). We have explained the application of Rule 588 as follows:

Under this rule, on any motion for return of property, the moving party must establish by a preponderance of the evidence
entitlement to lawful possession. Once that is established, unless there is countervailing evidence to defeat the claim, the
moving party is entitled to the return of the identified property. A claim for return of property can be defeated in two
ways: an opposing party can establish that it, not the moving party, is entitled to lawful possession to the property or the
Commonwealth can seek forfeiture claiming that property for which return is sought is derivative contraband.
Commonwealth v. Crespo, 884 A.2d 960 (Pa. Cmwlth. 2005). To meet its burden to defeat the motion for return of
property, the Commonwealth must make out more than simply demonstrating that the property was in the  possession of
someone who has engaged in criminal conduct. It must establish a specific nexus between the property and the criminal
activity. Commonwealth v. Howard, 552 Pa. 27, 713 A.2d 89 (1998); Commonwealth v. 2001 Toyota Camry, 894 A.2d 207
(Pa. Cmwlth. 2006).

Ebersole, 986 A.2d at 881 (adopting verbatim the reasoning of Singleton v. Johnson, 929 A.2d 1224, 1227 (Pa. Cmwlth.
2007) (en banc)).

With respect to the defendant’s van, the Commonwealth never sought to forfeit the vehicle. The language of the forfeiture order
does not include the van. As explained during the plea proceedings, the Commonwealth did not consider the van to be evidence or
contraband in this case. The defendant was arrested in the van and police officers had the van towed from the scene pursuant to
standard police protocol. In a typical circumstance, the defendant could have retrieved his van at any time. However, this Court
recognizes that the defendant was incarcerated upon his arrest. His incarceration would not have, however, prevented someone
acting on his behalf from retrieving the van. With absolutely no influence from the Commonwealth, McGann and Chester sold the
van after nobody claimed it. As the Commonwealth points out in its response to the defendant’s motion, the defendant could have
pursued a civil action against McGann and Chester. The Commonwealth exerted no influence to deprive the defendant of this property.
With respect to the currency seized by the Commonwealth, the defendant is not entitled to the return of the $235.00 subject to

this Court’s forfeiture order. This amount was consistent with the amount of money taken by the defendant during the robbery.
These funds were found in the minivan being driving by the defendant shortly after the robbery occurred. It is clearly contraband
and was properly forfeited. With respect to the $62.00 apparently not returned to the defendant, the defendant did not specifically
seek return of this money in his motion. The first time a claim for this money was raised was in defendant’s 1925(b) Concise
Statement of Errors Complained of on Appeal. Accordingly, this claim is waived. See Pa.R.A.P. 302(a).
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 29, 2014

Commonwealth of Pennsylvania v.
Anthony Dorsey

Commonwealth Appeal—Suppression—Four Corners of Search Warrant—Probable Cause

No. CC 201305582. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 31, 2014.

OPINION
The Commonwealth appeals a suppression order of this Court. Pursuant to a search warrant, police officers from the City of

Pittsburgh searched Room 323 of a Motel 6 located within the City of Pittsburgh. During the search of this room, police officers
found evidence sought to be used against the defendant at trial. This Court granted suppression of this evidence because the
affidavit of probable cause filed in support of the search warrant did not contain the requisite probable cause. The Commonwealth
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appealed that order and is only challenging this Court’s determination that the affidavit of probable cause was deficient. The
Commonwealth has certified that the Court’s order substantially handicaps and/or effectively terminates the prosecution of the
defendant and has filed this appeal. See Commonwealth v. Dugger, 506 Pa. 537, 486 A.2d 382 (1985).
Article I, Section 8 and the Fourth Amendment each require that search warrants be supported by probable cause.

Commonwealth v. Jones, 988 A.2d 644, 655 (Pa. 2010). “The linch-pin that has been developed to determine whether it is appro-
priate to issue a search warrant is the test of probable cause.” Commonwealth v. Edmunds, 526 Pa. 374, 586 A.2d 887, 899 (Pa.1991)
(quoting Commonwealth v. Miller, 513 Pa. 118, 518 A.2d 1187, 1191 (Pa. 1986)). “Probable cause exists where the facts and
circumstances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient in themselves
to warrant a man of reasonable caution in the belief that a search should be conducted.” Commonwealth v. Thomas, 448 Pa. 42, 292
A.2d 352, 357 (Pa. 1972).
“Before an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information

sufficient to persuade a reasonable person that probable cause exists to conduct a search”. Commonwealth v. Davis, 466 Pa. 102,
351 A.2d 643 (1976). The standard for determining whether the requisite level of probable cause exists for the issuance of a search
warrant is the “totality of circumstances” test set forth in Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983). See
Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921 (1985). Specifically, 

A magistrate is to make a ‘practical, common-sense decision whether, given all the circumstances set forth in the affidavit
before him, including the ‘veracity’ and basis of knowledge’ of person supplying hearsay information, there is a fair
probability that contraband or evidence of a crime will be found in a particular place.

Commonwealth v. Jones, 542 Pa. 418, 668 A.2d 114, 117, (1995) citing Gray, 503 A.2d 925, quoting Gates, 462 U.S. at 238-39.
The information contained in an affidavit must be viewed “in a common sense, non-technical manner and deference must be

accorded to the issuing magistrate”. Jones, 668 A.2d at 117. The magistrate’s finding of probable cause must be limited to the four
corners of the affidavit. Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141, 141 (1981).
This Court believes that the affidavit of probable cause filed with the search warrant in this case failed to contain the requisite

probable cause to search Room 323 of the Motel 6. The affidavit of probable cause contained information provided by City of
Pittsburgh Police Officer, Justin Simoni. After reciting his qualifications as a police officer, Officer Simoni recounted events that
transpired on February 21, 2013 during an investigation into the defendant. The affidavit states that he observed the defendant exit
the Motel 6 at approximately 2:00 p.m. and enter a silver Cadillac. He observed the defendant reach down and grab an item from
under the driver’s seat and place it in the pocket of his hooded sweatshirt. The affidavit further states that Officer Simoni learned
that the defendant had been staying in Room 323 at the Motel 6.
The affidavit indicates that Officer Simoni began conducting surveillance on Room 323. He observed the defendant “leave the

room numerous times and return only after a few minutes”. At approximately 4:32 p.m., the defendant again got into his Cadillac
and began driving on Banksville Road. Officer Simoni and his partner conducted a traffic stop of the defendant’s vehicle. During
a search of the defendant’s person, the officers located “two large bundles of currency”. The exact amount of currency was not
indicated in the affidavit of probable cause. Small rubber bands were also recovered. Officer Simoni indicated that these rubber
bands were consistent with rubber bands used to package heroin stamp bags. No contraband was recovered and the defendant was
permitted to leave the scene.
Detectives returned to the Motel 6 to continue surveillance. At approximately 5:45 p.m., the defendant returned to the hotel.

The affidavit again states that the defendant was observed leaving Room 323 for short periods of time only to return after a few
minutes. At approximately 8:00 p.m., the defendant was observed leaving Room 323 and then entering Room 418 of the Motel 6.
After a few minutes, another person, Jason Porter, was seen entering Room 418. Porter left the room after approximately five
minutes. After Porter left, detectives conducted a traffic stop of the vehicle in which he was travelling and they found Porter to be
in possession of stamp bags of heroin. No mention is made of the quantity of heroin found in his possession. After becoming aware
of the heroin found on Porter, Officer Simoni then began to walk toward Room 418. As he approached the room, the defendant was
observed exiting Room 418. The defendant was detained in the hallway. Another detective proceeded to Room 418 and knocked on
the door. That detective was greeted by Erin Proctor. The detective asked Proctor if there was anyone else in the room. Proctor
replied that there wasn’t anyone else in the room and invited the detective to check the room. While checking the room the detec-
tive observed, in plain view, stamp bags, raw heroin, cocaine, scales and packaging materials. Proctor was arrested. Based on this
information, the search warrant for Room 323 was sought and obtained.
This Court believes that this information contained in the affidavit of probable cause clearly established that there was a fair

probability that contraband or evidence of a crime (possession of controlled substances) would be found in the Room 418 of the
Motel 6. However, the search warrant sought authority to search Room 323 of the Motel 6 and this Court believes that the affidavit
of probable cause fell short of providing the requisite showing to withstand a suppression motion. All drug activity described in
the affidavit of probable cause occurred in Room 418. Porter was observed entering and leaving that room prior to being stopped
and found with heroin.1 All drugs and drug paraphernalia was found in Room 418. The affidavit clearly indicates that the defen-
dant was detained in the hallway of the Motel 6 outside of Room 418. The affidavit, however, is clearly devoid of any allegations
that the defendant was found in possession of drugs and/or any evidentiary items when he was detained outside of Room 418. The
affidavit does not describe any drug activity occurring in or near Room 323. The only allegations that relate in any manner to Room
323 are allegations that the defendant was staying in Room 323 and that he was observed exiting and entering that room during
the day.
Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 31, 2014
1 Although the affidavit of probable cause attempts to create the perception that Porter obtained the heroin while he was in Room
418, there are no facts contained in the affidavit indicating that he did not possess the heroin before he entered the room. That
Porter actually obtained the heroin from someone in Room 418 may be a fair inference, but such inference is limited to activities
occurring in Room 418. The affidavit indicates that Room 418 was under the control of Erin Proctor, not the defendant.
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Commonwealth of Pennsylvania v.
Brandon Jackson

Criminal Appeal—Suppression—Terry Stop—Passenger Standing—Probable Cause to Stop Car—
Expectation of Privacy

No. CC 2013-09176. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—June 30, 2014.

OPINION
Brandon Jackson and law enforcement had interaction on June 28, 2013. That event led to Jackson being charged with

possessing heroin with the intent to deliver it to another person, possession of that same substance, possession of buprenorphine,
tampering with physical evidence and conspiracy. On October 16, 2013, Jackson filed a motion seeking to exclude “physical
evidence” from the government’s evidentiary presentation at trial.1 Based upon Jackson’s position paper, the Court interprets this
vague phrase to mean the things taken from his person and a box of empty stamps bags. Brief in Support of Motion to Suppress,
pg. 2 (May 14, 2014). On February 13, 2014, this Court held a hearing on Jackson’s motion. The government presented the testi-
mony of a City of Pittsburgh police officer, Jeffrey Abraham. Mr. Jackson testified and was the only defense witness. Upon
conclusion of the hearing, the record was closed and an order was issued establishing due dates for written argument. The party
with the burden of proof, the Commonwealth, filed its position on April 14th. The defense followed on May 14th. The matter is now
ready to resolve.
The first issue is what rights does a passenger have when a vehicle is stopped by police. The Fourth Amendment protects

individuals “against unreasonable searches and seizures.” U.S. Const. Amend. IV. In terms of a traffic stop, the driver is seized
“even though the purpose of the stop is limited and the resulting detention quite brief.” Delaware v. Prouse, 440 U.S. 648, 653, 99
S. Ct. 1391, 59 L. Ed. 2d 660 (1979); see also, Whren v. United States, 517 U.S. 806, 809-810, 116 S. Ct. 1769, 135 L. Ed. 2d 89 (1996).
The question in Brendlin v. California, 551 U.S. 249, 127 S. Ct. 2400, 168 L. Ed. 2d 132 (2007), was whether the same holds true for
a passenger. The Court held “that a passenger is seized as well and so [he] may challenge the constitutionality of the stop.” 127
S.Ct. at 2403. In being allowed to do so, passengers are given the green light “simply because they were in the vehicle. Thus,
under federal law passengers have derivative standing to assert vicariously the driver’s constitutional rights.” Commonwealth v.
Mickel, 17 Pa.D. & C. 5th 553, 558 f.n. 6 (Mercer 2010). Jackson was the front seat passenger in a car that was stopped by law
enforcement. Suppression Hearing Transcript (“SHT”), 7-8 (Feb. 13, 2014). Based upon Brendlin, Jackson has the ability to
litigate the propriety of the stop.2

The stop of the car was lawful. Officer Abraham (“Abraham”) saw a Chevy Equinox leave its parked position at the curb lane
and proceed into the immediately adjacent lane of travel. SHT, 15. This maneuver was completed without the assistance of a turn
signal. SHT, 7. Our Vehicle Code requires more. Section 3334 is titled – Turning movements and required signals. Section (a) sets
for the general rule.

Upon a roadway no person shall turn a vehicle or move from one traffic lane to another or enter the traffic stream from
a parked position unless and until the movement can be made with reasonable safety nor without giving an appropriate
signal in the manner provided in this section.

75 Section 3334(a). This observed violation of the vehicle code gave law enforcement probable cause to stop the vehicle.3

Commonwealth v. Chase, 960 A.2d 108,115 (Pa. 2008); see also, Commonwealth v. Feczko, 10 A.3d 1285,1291 (Pa. Super. 2010).4

As the car was coming to a halt, Abraham saw Jackson “look back at [him], reach[ ] forward” and “lift [ ] his whole body off of
the passenger’s seat.” SHT, 8. Jackson’s movements continued as Abraham exited his police car. It was if Jackson was “stuffing
[something] towards the back of his pants.” Id. Those movements and the inability to see Jackson’s hands caused concern in
Abraham. He drew his gun and ordered Jackson and the driver to “show” their hands. Id., 9. They did so. After back-up arrived,
Abraham directed Jackson to exit the car. Was that reasonable ? Did Abraham have the authority to tell Jackson to get out of the
car ? The answer is an unequivocal, “Yes.”
Our Supreme Court has recognized that an officer conducting a valid traffic stop may order the occupants of a vehicle to get

out of the vehicle to assure his own safety. Pennsylvania v. Mimms, 434 U.S. 106,111, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977)( a police
officer may order the driver of a lawfully stopped car to exit his vehicle) and Maryland v. Wilson, 519 U.S. 408, 415, 117 S.Ct. 882,
137 L.Ed.2d 41 (1997)(“ We therefore hold that an officer making a traffic stop may order passengers to get out of the car pending
completion of the stop.”).
Pennsylvania is consistent with this federal precedent. In fact, 2 years before Wilson was decided our Superior Court applied

the Mimms rule to a passenger. Commonwealth v. Brown, 654 A.2d 1096,1102 f.n. 5 (Pa. Super. 1995)(“[I]n all cases involving
lawful traffic stops, it is not unreasonable for an officer to request that the passengers in a lawfully stopped car exit the vehicle so
that the safety of the officer is, if not insured, at least better protected.”); see also, Commonwealth v. Freeman, 757 A.2d 903,907
f.n.4 (Pa. 2000)(discussing Mimms and Wilson in the context of a vehicle stop.).
The facts and the above case law allow for the conclusion to be reached that Jackson’s removal from the vehicle, following a

valid traffic stop, was consistent with both constitutions.
When Jackson got out of the car, Abraham asked him if he had anything illegal on him. SHT, 9.5 The next event is critical. The

government advances the position that Jackson, in response to Abraham’s inquiry – can I search you ? – consented to the ensuing
search. Jackson’s position is more nuanced. According to Jackson, the permission he gave officer Abraham was for a safety check,
better known as a “pat-down” to discover weapons and not an authorization to search every crack and crevice of his body.
In order to engage in a search of a citizen, the government must be able to justify that activity. When Jackson is out of the car,

an investigative detention is taking place. That phrase - investigative detention - finds its origin in the preeminent case of Terry v.
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). The Terry “case presents serious questions concerning the role of the Fourth
Amendment in the confrontation on the street between the citizen and the policeman investigating suspicious circumstances.” Id.,
at 4. The holding in Terry has two parts – one addresses law enforcement’s ability to stop a citizen and the other is law enforce-
ment’s ability to conduct a limited search.

“[W]here a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that
criminal activity may be afoot
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and

that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating
this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages
of the encounter serves to dispel his reasonable fear for his own or others’ safety, he is entitled for the protection of
himself and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt to
discover weapons which might be used to assault him.”

Id., 392 U.S. at 30.
The first part of Terry does not detain the Court very long. Abraham had sufficient suspicion that criminal activity may be afoot.

Jackson engaged in some maneuvers that Abraham reasonably concluded, as filtered through his 7 years of police experience, that
Jackson may have “a weapon” on him. SHT, 9.
This first step conclusion under Terry allows a law enforcement officer to then “conduct a pat-down of the suspect’s outer

garments for weapons. [citations omitted]”)”. In the Interest of S. J., 713 A.2d 45,48 (Pa. 1998); see also, Arizona v. Johnson, 555
U.S. 323, 129 S. Ct. 781,784, 172 L. Ed. 2d 694 (2009)(“To justify a patdown of … a passenger during a traffic stop, however, just as
in the case of a pedestrian reasonably suspected of criminal activity, the police must harbor reasonable suspicion that the person
subjected to the frisk is armed and dangerous.”). It is the Court’s conclusion that Abraham articulated a sufficient factual basis
with which to conclude that Jackson may be armed and dangerous. Therefore, Abraham had the right –under Terry – to conduct a
pat-down.
The facts show a Terry pat-down did not happen. In fact, the government concedes this point. Government Memo In Support,

pg. 8 (April 14, 2014)(“The police asked the defendant for permission to search his person, and he granted said permission to
them.”). Its justification for the search is the traditional exception to the warrant requirement known as consent. Schneckloth v.
Bustamonte, 412 U.S. 218, 219, 93 S. Ct. 2041, 2043, 36 L. Ed. 2d 854 (1973). 
The government has the burden of proof on the consent issue. “To establish a voluntary consensual search, the Commonwealth

must prove that a consent is the product of an essentially free and unconstrained choice — not the result of duress or coercion,
express or implied, or a will overborne — under the totality of the circumstances.” Commonwealth v. Strickler, 757 A.2d 884, 901
(Pa. 2000).
The government’s evidence does not live up to this standard. Immediately upon Jackson exiting the vehicle, SHT, 9, Abraham

asks Jackson, “ Do you have any weapons on you?”. SHT, 36. Jackson lifts up his T-shirt and says, “No, I don’t have any weapons.”
Id. Jackson is ordered to turn around and put his hands on the car. Id., SHT, 26. Abraham then tells Jackson that he wants to
pat-him down. SHT, 24.6 Abraham does not do what he promised – that being a pat-down. He reaches inside of Jackson’s “right coin
pocket in his jeans and recovered … half of a pill” and “a knotted baggie of heroin” from his left rear pocket. SHT, 9. This sequence
of events does not engender confidence in this Court that consent was voluntarily given.
At this point, we have discussed the stop of the vehicle and the subsequent interaction law enforcement had with the passenger,

Jackson. After Jackson was arrested and it was learned the driver was not properly licensed, items of evidentiary value were
recovered from the interior compartment of the vehicle. Jackson would like those items suppressed. 
In the backseat area of the car, a black bag was recovered. Inside the black bag was a black, cardboard box. Inside the card-

board box was a collection of empty stamp bags. Jackson claims the seizure and search of this black bag was constitutionally
improper.
Jackson’s argument does not even get out of the starting gate. He has failed to demonstrate an expectation of privacy in that

container. When asked about the back seat bag, Jackson disavowed any knowledge. “I never knew about the bag.” SHT, 42.
Furthermore, that black bag was located in the rear seat area of the stopped vehicle. No evidence was presented that Jackson or
the driver had permission from the infamous, ‘Tammy”, to use her car. SHT, 39; see, Commonwealth v. Caban, 60 A.3d 120 (Pa.
Super. 2012) (in order to demonstrate legitimate expectation of privacy at suppression hearing non-owners of vehicle must present
evidence that they had permission to use car). Because Jackson has failed to demonstrate an expectation of privacy in those
items removed from the interior compartment of the vehicle, he cannot even seek, let alone, prevail in having them excluded from
his trial.
To the extent the government will use a spoon recovered from the front seat area to support its charges and to the extent

Jackson sought its exclusion, that item will not be suppressed. Jackson has failed to demonstrate an expectation of privacy in the
vehicle. He has standing by virtue of Commonwealth v. Sell, 470 A.2d 457 (Pa. 1979)(holding that a possessory offense charge is
sufficient, without more, to confer standing), but Jackson has shown no personal privacy interest in this particular car. Knowing
the owner’s first name (“Tammy”) is not enough. Caban, supra.
As a result of the Court not suppressing the empty stamp bags and the spoon for the reasons set forth, the Court will not engage

in the government’s alternative position – the stuff would have been inevitably discovered. Government Memo In Support, pg. 10
(April 14, 2014).
An order consistent with the conclusions reached here will be separately entered.

BY THE COURT:
/s/Williams, J.

1 Pa.R.Crim.P. 581(D) requires a suppression motion to state “specifically and with particularity the evidence sought to be
suppressed”. Saying “physical evidence” is not what the Rule contemplates, especially, in this case where we have material taken
from Jackson’s person and from the vehicle in which he was riding. Defense counsel is on notice that similar lapses in rule
compliance will not be overlooked. Similarly, government counsel can make the court’s task easier, and quite possibly their own,
by highlighting such deviations from the rules of procedure.
2 The Mickel opinion also observed that “no Pennsylvania appellate courts have even cited the Brendlin decision, let alone discuss
its holding, even though Brendlin was decided more than three years ago.” 17 Pa.D.&C. 5th at 558, f.n. 6. Continuing this trend,
Brendlin’s citation history in the LEXIS database of Pennsylvania cases comes up with just two other opinions – Commonwealth v.
Soler, 2012 Pa. Dist. & Cnty. Dec. LEXIS 128 (Lehigh 2012), and Commonwealth v. Au, 42 A.3d 1002 (Pa. 2012) – when using the
search phrase: brendlin w/12 california w/30 passenger!. The reference in Au is used to highlight those case specific facts. 43 A.3d
at 1007. The discussion in Soler centers more on expectation of privacy than Brendlin’s application.
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3 The alleged litter violation for throwing a piece of paper out the window is not believable. On this aspect of the case, the Court
chooses to believe Jackson and not the officer. Jackson told this Court that the car windows were up and the air conditioning was
running on this summer night a little past 7 in the evening. SHT, 6, 34. Also contributing to this credibility determination is that
the testifying officer was on the passenger side of his car and was supposed to be in a position to see something being thrown out
the driver’s side window of the other vehicle. SHT, 17-18.
4 The Court acknowledges Jackson’s attempt to say there was no probable cause because there was no evidence presented that the
vehicle entered a “traffic stream”. Perhaps, counsel forgot that his client testified to matters which obliterate this assertion.
Jackson told the Court that the turn signal was used because it was “a little trafficky out”, “there was a car that let [us] out [into
the traffic flow]. SHT, 34.
5 The record is silent on what Jackson’s response was to this initial question.
6 Also contributing to the Court’s credibility determination is Abraham’s lack of recollection about the exact sequence of events. “I
don’t remember his exact words or anything like that.” SHT, 24. “I don’t remember his exact words.” SHT, 25. “I don’t remember
what he said.” SHT, 26. For such an important event, and one with constitutional significance that would excuse the obtainment of
a warrant, this Court has a greater expectation than what was displayed here. The Court also notes the availability of a form to
authorize consent for such situations but that form was not utilized here. SHT,25. The mixture of these factors is an assist to the
Court’s conclusion on the consent issue.

Commonwealth of Pennsylvania v.
Patrick Doheny

Criminal Appeal—DUI—Sufficiency—Aggravated Assault by Vehicle—Causation—Shifting Burden of Proof—
Opinion Testimony by Police—Inconsistent Verdicts

No. CC 201201734. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 17, 2014.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence which became final on December 16, 2013.

After a non-jury trial, this Court found the defendant guilty of Aggravated Assault by Vehicle While DUI as well as other summary
counts. Defendant was sentenced to a term of intermediate punishment of 18 months, followed by a term of four years’ probation.
The defendant filed a timely appeal and a timely Concise Statement of Matters Complained of on Appeal.
The evidence adduced at trial demonstrated that Lorenz Neureuter was operating his motorcycle on Baum Boulevard in the

Bloomfield section of the City of Pittsburgh on October 5, 2011 during the evening hours. He was travelling approximately 30 miles
per hour in an area that had a speed limit of 35 miles per hour. As he was heading west in the curb lane on Baum Boulevard, a car
in the oncoming lane operated by the defendant began swerving out of control across the double yellow line in the center of the
road. The defendant’s vehicle crossed into the left lane and then the curb lane of oncoming traffic and collided with Mr. Neureuter’s
motorcycle. Mr. Neureuter was thrown from the motorcycle. He was wearing a helmet, boots and a jacket. He was not able to get
up from the street and he could not move his left arm and left leg. His motorcycle caught fire. The front fork and wheel of the
motorcycle became separated from the motorcycle. Soon, help arrived and he was taken to UPMC Presbyterian Hospital. He
sustained a compound fracture of the left tibia, a shattered, broken left elbow, a dislocated leg, a fractured hip and various other
injuries. He remained at UPMC Presbyterian hospital for a week. He spent an additional three weeks in a nursing home. As of the
time of trial, Mr. Neureuter had residual effects of his injuries. He has permanent limited range of motion in his left elbow, he has
a loss of feeling in two fingers and he walks with a limp. He is no longer able to run. Mr. Neureuter did not consume any alcohol,
drugs or prescribed medication prior to the incident.
Officer William Kunz of the City of Pittsburgh Bureau of Police testified that he responded to the scene. Officer Kunz has made

between 200 and 250 arrests for DUI. Upon arriving at the scene, he identified the defendant as the driver of the car involved in
the accident. He approached the defendant and the defendant appeared confused and disoriented. His eyes were glassy, bloodshot
and unfocused. He noted an odor of alcohol emanating from the defendant. The defendant advised Officer Kunz that he was driving
eastbound on Baum Boulevard and he attempted to pass a vehicle in front of him by entering the left passing lane. He related to
Officer Kunz that as he began to pass the vehicle, he felt an impact. He wasn’t sure he hit something or if something hit him. Officer
Kunz looked into the defendant’s car, which was parked down the street, and he observed a cardboard container for a six-pack of
beer and there were three loose bottles of beer in the vehicle which were cold. Due to the fact that an accident reconstruction team
was called to the scene and Officer Kunz believed somebody else would be administering them, field sobriety tests were not imme-
diately requested. Accident reconstruction indicated that the collision occurred in the west bound curb lane of Baum Boulevard
and that the defendant’s car had been sliding sideways across Baum Boulevard prior to the accident. This conclusion was consis-
tent with Mr. Neureuter’s testimony. 
City of Pittsburgh Police Officer Glenn Aldridge responded to the scene. Officer Aldridge testified that he had made approxi-

mately 200 prior DUI arrests. Officer Aldridge was qualified as an expert in accident reconstruction and an expert in alcohol
recognition. In addition to investigating the actual accident to perform a reconstruction of the accident, Officer Aldridge encoun-
tered the defendant. The defendant’s eyes were glassy and glazed and he had alcohol on his breath. He observed the defendant’s
gait as he walked and it appeared wobbly. Based on his observations of the defendant, he believed the defendant was under the
influence of alcohol and that he was not able to safely operate a motor vehicle due to the effects of the alcohol. During the course
of his interaction with the defendant, the defendant indicated to Officer Aldridge that he (the defendant) didn’t know what
happened to cause the accident.
City of Pittsburgh Police Officer Kevin Walters testified as an expert in accident reconstruction and in alcohol recognition.

He has made numerous DUI arrests and has observed over 100 people to determine whether they were under the influence of



page 290 volume 162  no.  19

alcohol. He responded to the accident scene and did encounter the defendant. He observed the defendant’s bloodshot and glassy
eyes. The defendant appeared to be slow in answering questions posed to him by Officer Walters. The defendant swayed as
he stood. Officer Walters believed that the defendant was under the influence of alcohol and was not able to safely operate a
motor vehicle.
The defendant’s blood alcohol reading was .139 at 1:10 a.m., roughly over an hour after the accident.
The defendant presented the testimony of an expert in accident reconstruction. The expert testified that there could have

been other causes of the accident unrelated to the defendant’s alcohol consumption, namely an underinflated tire. He could not,
however, offer any opinion as to whether alcohol played any role in the accident in this case.
Additionally, the defendant presented the testimony of his mother. She testified that she received a phone call from the defen-

dant at approximately midnight on the day of the accident indicating that he had been in an accident. His mother and father
appeared at the accident scene at approximately 12:15 a.m. She testified that she encountered the defendant at the scene. She
testified that the defendant was excited, not slurring his words, and that he did not smell an odor of alcohol on him and that he did
not exhibit any signs of intoxication.
Relative to the defendant’s first claim of error, the standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995). It is for the trier of
fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159 (Pa.Super 2006).
A person is guilty of violating 75 Pa.C.S. § 3735.1(a) when he “negligently causes serious bodily injury to another person as the

result of [a DUI related offense.]” “The Crimes Code provides that the negligence required for commission of the offense of [aggra-
vated assault by DUI] is present ‘when [a person] should be aware of a substantial and unjustifiable risk . . . [that is] of such a
nature and degree that the actor’s failure to perceive it . . . involves a gross deviation from the standard of care that a reasonable
person would observe in that actor’s situation.’” Commonwealth v. Miller, 2002 PA Super 333, 810 A.2d 178, 181 (Pa. Super. 2002)
(quoting 18 Pa.C.S. § 302(b)(4)). “Serious bodily injury” means “[b]odily injury which creates a substantial risk of death or which
causes serious, permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.” 18
Pa.C.S. § 2301.
Defendant’s sufficiency claim is limited to the allegation that the Commonwealth failed to prove that the defendant’s intoxica-

tion caused Mr. Neureuter’s injuries. “Criminal responsibility is properly assessed against one whose conduct was a direct and
substantial factor in producing the [injury] even though other factors combined with the conduct to achieve the result.
“Commonwealth v. Ketterer, 725 A.2d 801, 806 (Pa.Super. 1999) citing Commonwealth v. Shoup, 620 A.2d 15, 16-17 (Pa.Super. 1993).
“As long as the defendant’s conduct started the chain of causation which led to the victim’s injuries, criminal responsibility may
properly be found.” Id. citing Commonwealth v. Nicotra, 625 A.2d 1259 (Pa.Super. 1993). Notably, causation is an issue to be
resolved by the fact-finder. Commonwealth v. Miller, 810 A.2d 178, 182 (Pa.Super. 2002)
There was testimony that the defendant was intoxicated and his vehicle crossed over two lanes of oncoming traffic when his

vehicle plowed into Mr. Neureuter’s motorcycle. The defendant had no recollection of the incident and there was, frankly, no other
explanation why his vehicle, which wasn’t travelling over the speed limit, crossed the center yellow line on a night with good
weather. This Court believes that this evidence sufficiently established that the defendant’s conduct started the chain of events that
led to Mr. Neureuter’s injuries. This Court provided the following basis for its verdict: 

THE COURT: Facts, according to the Court’s view of this case, are that the defendant was operating his vehicle in an
eastbound direction on Baum Boulevard in the area in question on a day when the weather was good, the roads were dry.
It was evening. Roads were dry. Relatively straight, flat area of the road where visibility is not an issue, would seem not
to be an issue as demonstrated by the testimony of Officer Aldridge and by, in fact, one of the photographs presented by
the defense.

There’s no evidence that the defendant was speeding. So the evidence may reasonably be inferred that he was operating
that vehicle at the posted speed limit or thereabouts or give or take a few miles per hour perhaps.

There is a parked car in the lane marked for parking, the curb lane of the eastbound lane of Baum Boulevard. Close to
that area of the parked car the defendant’s vehicle is in a sideways sliding position referred to as a yaw. It not only crosses
into the left eastbound lane of Baum Boulevard, it crosses into both westbound lanes of Baum Boulevard, not in a straight
position, but one witness testified about a thirty to forty-five degree angle. The rear — left rear of that vehicle coming
around and going into the westbound curb lane, obviously the rest of the vehicle or most of the rest of the vehicle in the
westbound left lane.

Defendant’s description of the event to various officers is that he saw this parked vehicle and to the first officer he said
he felt a thump. He wasn’t sure what happened. What did happen is the left rear portion — left side that is right behind
the driver’s door, the left rear driver’s door, and the quarter panel of the vehicle impacted with the motorcycle being driven
by the victim legally, and there is no evidence to suggest otherwise — in other words, evidence of speed or anything else
— collided with the front end of the motorcycle causing the severe damage to the front end of the motorcycle and severe
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serious injuries to the victim. Defendant was able to control his vehicle to bring it to a stop very shortly after the
incident, park it, which demonstrates the vehicle was still in operating condition.

The evidence of the yaw marks and the gouge marks, as has been testified to, leads the Court to conclude that the impact
— that the defendant’s vehicle impact with the motorcycle of the victim caused the tire to go flat at that point, that there’s
no evidence of any under inflation of any tire on that vehicle prior to impact. There’s no evidence of any malfunction of
the defendant’s vehicle prior to impact.

Defendant exhibited signs of having ingested alcohol right after the accident. The responding officer — the first responding
officer that was there within minutes of the accident, according to the testimony that this Court heard, detected an odor
of alcohol on the defendant’s breath, also noted his eyes were glassy and bloodshot. The defendant seemed confused. That
in and of itself would not be probative, because I would suggest that even a sober person might be a little bit slow or
confused after being involved in such an accident. But when you put that fact together with the alcohol and the breath,
and that was the officer’s testimony, Officer Kunz, and the glassy, bloodshot eyes, those facts together demonstrate some
alcohol involvement in this matter.

There is nothing to explain what happened in this case, such as an emergency, as I had said earlier during the case, a
door opening of the parked vehicle, somebody shooting out or a pedestrian running out, a cat running out. There is
nothing in this case - there are no facts in this case to demonstrate any kind of emergency presented to the defendant
as he came down the road operating his vehicle. And this isn’t just a slight maneuver into the oncoming lane. The
defendant had to cross a second lane of westbound travel, excuse me, eastbound travel to get into the first lane of west-
bound travel. But he not only went into the first lane of westbound travel, as he would encounter it, he went all the way
to the curb lane and hit the motorcycle while in a somewhat sliding position, demonstrating that the vehicle was out of
control to some degree.

The position of the defendant’s vehicle is such that it strongly demonstrates, that is circumstantially, that the defendant
had to have made a left turning motion to avoid the parked car, accepting his assessment of what he encountered. Again,
I don’t find any reason not to. Earlier I had observed that one could view his statements as self-serving, but I don’t. I don’t
for several reasons. One, the officers indicated he was cooperative. Everyone who encountered him indicated he was
cooperative. So I am not going to infer that he was misrepresenting what happened while he was also being cooperative
with police officers. To the contrary, I find that as evidence that he probably was telling officers what he could about the
incident. But to the first officer he said he heard this thump, whatever it was, that he wasn’t really sure what happened.
Now, frankly, that’s not what one would — on a dry road with no adverse weather, not speeding, the defendant would have
perception abilities significantly to what we would expect. He would see that he had a collision with another vehicle, a
motorcycle, whatever. He wasn’t sure what to tell the officer had happened. I accept that. I accept that he wasn’t sure.
But that’s not good evidence for the defendant. Why was his perception of what happened so bad, frankly, in this incident?
Why was his inability — why was he unable to control his vehicle in what would otherwise be a standard easy maneuver
for a driver who was not impaired. There is nothing to make this — to point to something else having any input or impact
on what happened in this case, but for, as the Commonwealth argues, the totality of the circumstances of the defendant’s
intoxication, both evidenced by what Officer Kunz observed, corroborated by what Officer Aldridge observed, to some
degree corroborated by Officer Walters. I have no disrespect to him. He didn’t really seem to remember a lot in this case.
He was even a little argumentative in answering defense counsel, which suggested to the Court that he was trying to argue
his way more than testify his way as to what was going on in this case. I discount his testimony.

But the Court finds that, based on the totality of the circumstances and all the evidence presented and reasonable infer-
ences, Commonwealth has met its burden and proved the defendant guilty beyond a reasonable doubt as to Count 1, the
aggravated assault by vehicle while DUI, Count 2, which is the defendant’s being rendered incapable of safely driving by
alcohol and being involved in an accident, Count 3, the .139 percent — I don’t believe there’s any argument as to that —
Count 4, that he was under the influence of alcohol to the degree rendering him incapable of safely driving. Reckless driv-
ing, I will hear argument if you want to argue about the standard of willfulness that might apply to that. I don’t think that
standard is the same as Count 1. And driving on the right side of the road, which is actually driving on the wrong side of
the road, defendant is found guilty of that. As to reckless, Court will find the defendant not guilty, giving you the benefit
of some argument there may be as to different standards.

Based on this evidence, it is clear that the evidence was sufficient to demonstrate that defendant’s intoxication was a substan-
tial factor in causing Mr. Neureuter’s injuries and the judgment of conviction should be affirmed.
Defendant next claims that that this Court committed an error or law or and abuse of discretion by shifting the burden of proof

to the defendant to disprove that his alcohol consumption was the cause of Mr. Neureuter’s injuries because of the Commonwealth’s
failure to make a prima facie showing that the defendant’s alcohol consumption was the cause of those injuries. This claim is friv-
olous. As set forth above, the Commonwealth not only made a prima facie showing of causation, it proved causation beyond a
reasonable doubt. Accordingly, this claim fails.
Defendant next claims that this Court erred in considering opinion testimony of three police officers concerning the defendant’s

alleged impairment at the time of the accident because none of the officers performed a field sobriety test on the defendant.
However, in Pennsylvania, there is no such requirement that a police officer perform field sobriety tests prior to concluding that
a defendant is under the influence of alcohol. See Commonwealth v. Graham, 81 137, 146 (Pa.Super. 2013). Moreover, the defen-
dant consented to a blood alcohol test which only confirmed the officer’s opinions.
Defendant next claims that this Court erred by basing defendant’s conviction for Aggravated Assault by Vehicle While DUI on

the testimony of Officer Aldridge despite the fact that Officer Aldridge could not testify why the defendant’s vehicle was out of
control. This assertion is patently meritless. This Court explained the basis for the conviction above. There is no dispute that
Officer Aldridge did not opine as to the actual cause of the accident. That conclusion was left to the trier of fact, this Court, and
this Court determined that the Commonwealth proved causation beyond a reasonable doubt because the defendant was intoxicated
and his vehicle crossed over two lanes of oncoming traffic, colliding with Mr. Neureuter’s motorcycle. The defendant had no expla-
nation for the accident and it occurred while the defendant was not exceeding the speed limit on a clear day. Officer Aldridge’s
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testimony supported the fact that the defendant was intoxicated and he simply explained the movement of the defendant’s vehicle
and the motorcycle prior to, during and after the accident. This claim fails.
Defendant’s next two claims allege that this Court erred by basing its verdict on the testimony of Officer Walters when this

Court stated on the record that it discounted portions of Officer Walters’ testimony at trial and because portions of Officer Walter’s
testimony was manufactured at trial. Again, these claims are without merit. As set forth above, on the record, the Court compre-
hensively explained the basis for its verdict. Causation was determined by this Court to be proven beyond a reasonable doubt for
the variety of reasons set forth above. Defendant’s claims that this Court relied on tainted evidence is belied by the record.
Defendant next claims that that this Court erred by rejecting the testimony of the defendant’s expert witness and his mother. It

is axiomatic that credibility determinations were solely within the province of this Court while it was presiding over a non-jury
trial. This Court found the Commonwealth’s witnesses credible. The defendant’s witness did not offer an opinion as to the cause of
the accident and could not opine as to whether the defendant’s intoxication contributed to the accident. Moreover, this Court found
the testimony of defendant’s mother to be wholly incredible as it completely contradicted the testimony of many trial witnesses
who testified that the defendant emitted an odor of alcohol and he exhibited signs of intoxication. There was nothing improper
about this Court discounting the testimony of these two witnesses.
Defendant next claims that this Court erred in not precluding the Commonwealth’s toxicologist from testifying at trial due to

the fact that the Commonwealth failed to provide the toxicology report within the time prescribed by the Court. Generally, courts
are discouraged from prohibiting the admission of evidence disclosed after deadlines are imposed unless the defendant is
surprised and prejudiced from the late disclosure of the information. In this case, the defendant fails to acknowledge that, due to
the late provision of the toxicologists’ report, this Court did preclude the toxicologist from tendering any testimony about the
effects that alcohol has on the brain or the effects alcohol as applied to the facts of this case. The Court did, however, permit the
toxicologist to testify as to the defendant’s blood alcohol reading. The record reflects that the reason this Court permitted the
toxicologist to testify about the defendant’s blood alcohol level is because defense counsel had spoken to the toxicologist approxi-
mately four months before trial to discuss the defendant’s blood alcohol level and other related matters. The defendant was well
aware of his blood alcohol level because it was provided in pretrial discovery. This Court does not believe that there was a discovery
violation as to the defendant’s blood alcohol level only.
Defendant claims that his conviction for Aggravated Assault by Vehicle While DUI was an error due to the Court’s acquittal of

the defendant on the reckless driving charge. Essentially, he claims that the Court rendered an inconsistent verdict. To prove the
vehicle code offense of reckless driving, the Commonwealth must prove beyond a reasonable doubt that Mr. Crowe operated his
vehicle in wanton and willful disregard for the safety of others. See 75 Pa.C.S.A. §3742; Commonwealth v. Bullick, 830 A.2d 998,
1001-1002 (Pa.Super. 2003). This standard requires a mens rea of recklessness. Id. Under the Pennsylvania Criminal Code, 

[a] person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial
and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature
and degree that, considering the nature and intent of the actor’s conduct and the circumstance known to him, its
disregard involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s
situation.

Huggins; 836 A.2d at 868-869; Commonwealth v. Comer, 552 Pa. 527, 716 A.2d 593 (Pa. 1998); Commonwealth v. Bullick, 830 A.2d
998, (Pa.Super. 2003); see also Commonwealth v. Mastromatteo, 719 A.2d 1081, 1083-84 (Pa. Super. 1998) citing 18 Pa.C.S.A.
302(b)(3).
The mens rea for Aggravated Assault by Vehicle While DUI was negligence. A person acts with criminal negligence when he

or she is

aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must
be of such a nature and degree that the actor’s failure to perceive it, considering the nature and intent of his conduct
and the circumstance know to him involves a gross deviation from the standard of care that a reasonable person would
observe in the actor’s situation.

See 18 Pa.C.S.A. §302(b)(4); see also Commonwealth v. Heck, 517 Pa. 192, 535 A.2d 575, 579-580(1987).

The mens rea for recklessness and negligence is different. The verdicts reached by this Court reflect this difference.
Accordingly, the verdicts were not inconsistent but rather based on the evidence. However, even assuming an argument could be
made that the verdicts were inconsistent, inconsistent verdicts are permissible and not subject to attack provided sufficient
evidence supports the challenged verdict. See Commonwealth v. Miller, 35 A.3d 1206, 1208 (Pa. 2012) (under longstanding federal
and state law, inconsistent verdicts are allowed to stand so long as the evidence is sufficient to support the conviction.) As set forth
above, sufficient evidence existed to support the guilty verdict in this case.
Defendant also claims that he was improperly sentenced for a first and second conviction under 75 Pa.C.S.A. §3802 despite not

having had any prior criminal record. This claim is based on defendant’s misunderstanding of the sentencing record. The defen-
dant received only one sentence for violation of 75 Pa.C.S.A. §3802 and that was a sentence of 48 hours’ intermediate punishment.
As reflected in the sentencing order, the remaining convictions under 75 Pa.C.S.A. §3802 merged for purposes of sentencing. He
only received one sentence for the 75 Pa.C.S.A. §3802 conviction and his argument that he received a sentence for a subsequent 75
Pa.C.S.A. §3802 conviction is misplaced.
Defendant makes a number of claims that were not raised in the trial court. These claims are waived. See Pa.R.A.P. 302(a) (stat-

ing that “issues not raised in the lower court are waived and cannot be raised for the first time on appeal.”); Commonwealth v.
Lawson, 789 A.2d 252, 253 (Pa. Super. 2001)(explaining that “even issues of constitutional dimension may not be raised for first
time on appeal.”); Commonwealth v. Cain, 906 A.2d 1242, 1244; (Pa.Super. 2006). He claims that the Aggravated Assault by Vehicle
While DUI statute is unconstitutional and that a new trial should have been awarded due to repeated discovery violations by the
Commonwealth. None of these issues were raised in the trial court and are waived.
For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 17, 2014
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Commonwealth of Pennsylvania v.
Jacquarry Benzo

Criminal Appeal—Sufficiency—Defiant Trespass—Legally Privileged to Enter

No. CC 2012-13131. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—July 21, 2014.

OPINION
This is a direct appeal following a stipulated non-jury trial and probation violation hearing held on March 6, 2013. On that date,

this court found the Defendant guilty of one count of Defiant Trespass (18 Pa. C.S.A. §3503(b)) and sentenced him to one (1) year
probation. This court also resentenced him for violating his probation on cases at 2012-5066 and 2011-15069 and sentenced him to
one (1) year probation at each case, for a total sentence of three (3) years probation.1 On appeal, the Defendant asserts that there
was insufficient evidence to convict him of defiant trespass where he had a reasonable belief that he was privileged to be in his
friend’s apartment as an invited guest.
The Defendant was accused at the case at 2012-13131 of defiant trespass at a public housing complex known as Leland Point.

He had previously pled guilty to four (4) separate cases to defiant trespass at that same location (2011-15069, 2011-15073, 2011-
15239, 2012-5066). The court had sentenced the Defendant to periods of probation at each of the four (4) previous cases, and a no
contact provision with Leland Point was imposed as a term of each probationary period. During the stipulated non-jury trial at case
2012-13131, the Commonwealth and the Defendant stipulated to the facts contained in the Affidavit of Probable Cause. The
Commonwealth also introduced as Exhibit One the Notice of Criminal Trespass that had previously been signed by, and served on,
the Defendant. (T.R. 3/6/13, pp. 5-6). The Notice of Criminal Trespass specifically informed the Defendant that he was “NOT TO
ENTER UPON THE LAND AND PREMISES, DESCRIBED AS LELAND POINT APARTMENTS, PITTSBURGH, PA.” The Notice
further advised that the Defendant would be charged with Criminal Trespass for violating the terms of the Notice. (See Exhibit 1). 
Following the close of the Commonwealth’s case, the Defendant moved for Judgment of Acquittal, asserting, first, that the

Defendant was an invited guest of a tenant of the apartment complex, thereby giving him privilege to be present, and, second, that
his exclusion from the apartment complex by the owner of the complex and the court’s no contact order at previous cases violated
his right to association. (T.R. 3/6/13, pp. 6-8). This court denied the motion. (T.R. 3/6/13, p. 8). The Defendant and Commonwealth
then stipulated in the defense case that the Defendant was an invited guest of a tenant at Leland Point, after which the Defendant
rested. (T.R. 3/6/13, p. 9). Following the close of evidence, this court found the Defendant guilty of Defiant Trespass. (T.R. 3/6/13,
p. 9). At the time of sentencing, this court sentenced him on his most recent conviction, as well as his probation violations. (T.R.
3/6/13, pp. 19-24).
As was noted previously, this court had initially ordered that the Defendant have no contact with the Leland Point Apartment

Complex, now known as the Residences of South Hills, on July 18, 2012 following his guilty pleas on defiant trespass charges.2 The
cases arose from the Defendant’s violation of a Notice of Criminal Trespass that he had signed on September 17, 2011, which
banned him from being in the apartment complex. Following guilty pleas on all five (5) cases, this court sentenced the Defendant
to a total period of 2 ½ years probation and imposed the no contact provision regarding the Leland Point Apartment Complex. 
Throughout the plea proceedings on July 18, 2012, this court made it very clear, on numerous occasions, that the Defendant was

to have no contact with Leland Point, including the following exchanges with the Defendant and his attorney, Rhiannon Sisk:

THE COURT: The problem is that they’re all involving the same location. He doesn’t seem to get the hint.

MS. SISK: I understand, Your Honor. And I believe I have spoken to him at length about this. And I believe 
he understands that he has to stay out of there and not go back. It would be a violation of his
probation, which would give Your Honor—

THE COURT: Put him in jail?

MS. SISK: Yes. The chance to do that.

THE COURT: Not a chance. Do you understand that, Mr. Benzo?

MR. BENZO: Yes, Your Honor.

THE COURT: You will go to jail if you go back there one more time. And you will stay there. Do you understand that, sir?

MR. BENZO: Yes.

THE COURT: Fully and completely?

MR. BENZO: Yes.

(T.R. 7/18/12, pp. 9-10).

• • • • • • •

THE COURT: When I was talking to you as Ms. Sisk was speaking, I’m very serious, sir. This is not some sort of 
threat. If you go back to Leland Point again, if you get arrested for that, it’s going to be a violation. 
There’s going to be—you’re going to be detained and you’re going to sit in jail, because obviously 
with five cases, four of which involve that, one which is now circulating up through that involves 
the same thing, you are not allowed on that property.

Do you get it? I don’t understand how you can’t get it. It seems pretty clear.

Is there somebody that you go visit there all the time?

MR. BENZO: Yeah.

THE COURT: Guess what- you can’t. I don’t care if it’s your mother. I don’t care if it’s your grandmother. I don’t 
care if it’s your best friend. I don’t care if it’s your girlfriend. 
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Do you understand? There is no reason in the world that you should be on that property. And I am 
not trying to scare you. I am not trying to threaten. I am simply telling you what the consequences 
will be if you are on that property again. And those consequences will be that you will be arrested,
you will be detained, you will remain in the Allegheny County Jail. And it’s not going to be for a 
week. It’s not going to be for a couple of weeks. It’s going to be for a lengthy period of time.

Do you understand that?

MR. BENZO: Yes, Your Honor.

THE COURT: Okay. If that’s the only way that I can make that impression on your, sir, then that’s what’s going 
to happen.

Now, nobody wants you in jail. You’re 19 years old. You should not want to be in jail. But you seem 
to have a hard time understanding you can’t go there. There is nothing good there for you. Stay 
out of Leland Point.

Understood?

MR. BENZO: Yes.

(T.R. 7/18/12, pp. 12-14).

• • • • • • •

THE COURT: So at the case CC 201115069, I am going to impose a period of one year probation. That, sir, will 
begin today. During that time, sir, you will have absolutely no contact with the apartment complex 
previously known as Leland Point or currently known as the Residences of South Hills. That 
means, sir, you can’t go to that complex for any reason whatsoever as I explained to you earlier, 
not to visit friends or relatives, not to go hang out, not to use a restroom in the place or a telephone.
I don’t care what’s going on. If your car breaks down right in front of it, you cannot go in to call a 
tow truck.

Do you understand?

MR. BENZO: Yes.

THE COURT: There’s no reason to be on that property whatsoever. Need to make sure you understand that. All right?

(T.R. 7/18/12, p. 15).

In sentencing the Defendant for his cases at 2011-15239, 2011-15863 and 2012-05066, this court reiterated that the Defendant
was to have no contact with Leland Point/Residences of South Hills. (T.R. 7/18/12, pp. 16-17). Following the imposition of his
sentence on all cases, this court again emphasized that the Defendant was to have no contact with the apartment complex, by
stating the following:

THE COURT: So that adds up, sir, to a period of two and a half years probation, all right, with no contact with 
Leland Point/Residences of South Hills during that time. 

Walk onto that property once, if they catch you, okay, it’s reported to them, you will be arrested 
and detained and you will spend time in jail, and it will not be a month’s time. Do you understand 
that, sir?

MR. BENZO: Yes, Your Honor.

THE COURT: I cannot make myself any clearer. I hope you understand. I don’t care who lives there that you 
know and like; you have to meet them outside of that property. 

Understood?

MR. BENZO: Yes.

(T.R. 7/18/12, pp. 17-18).

Before the end of his sentencing, this court reminded the Defendant one more time to not go to the apartment complex, saying:

THE COURT: But if you go back to Leland Point and pick up another charge, I’m never going to reduce it. So if 
you want the probation reduced, you need to make sure, sir, that you stay off that property. Okay?

MR. BENZO: Yes.

(T.R. 7/18/12, p. 19).

Less than two (2) weeks after the Defendant’s guilty pleas and sentencing on July 31, 2012, the Defendant attended a party at
Leland Point/Residences of South Hills, resulting in the Defiant Trespass charge at 2012-13131. On appeal, the Defendant asserts
that there was insufficient evidence to prove that he did not have a bona fide belief that he was legally privileged to enter an apart-
ment in the complex from which he had been banned. He argues that the Commonwealth failed to show that he would have known
that a Notice of Criminal Trespass superseded his invitation to attend an invitation to the tenant’s home.
The Defendant was charged with Defiant Trespass, under 18 Pa. C.S.A. §3503(b)(1), which provides that a person commits an

offense, if, knowing that he is not licensed or privileged to do so, he enters or remains in any place as to which notice against
trespass is given by, inter alia, actual communication to the actor. Defiant trespass is normally committed when a person enters or
remains in a place where he is not privileged to remain after notice of trespass is given. Com. v. Hagan, 539 Pa. 609, 618, 654 A.2d
541, 546 (1995).
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Here, the Defendant clearly knew that he was not to be in the apartment complex known as Leland Point/Residences of South
Hills on July 31, 2012. He was well aware of the Notice of Criminal Trespass that he had signed ten (10) months prior. He was well
aware of the fact that his violation of the Notice had led to four (4) criminal trespass charges and convictions. Further, he was well
aware that he was serving a period of probation as a direct result of his violation of the Notice. Additionally, he was well aware,
following his sentencing on July 18, 2012, that a no contact order with Leland Point Apartments was a condition of his probation.
The Defendant’s arrest at 2012-13131 occurred less than two (2) weeks after this court made it abundantly clear that the Defendant
was not permitted to be at the apartment complex under any circumstances. This court asked the Defendant numerous times if he
understood the court’s no contact provision, and he answered in the affirmative each time. His defense attorney on July 18, 2012
had also advised the court that she had explained and advised the Defendant to stay away from the Leland Point apartment
complex. (T.R. 7/18/12, p. 9). In addition to the Notice of Criminal Trespass that had been in place when his prior sets of criminal
charges occurred, he was put on notice in clear and certain terms on July 18, 2012 that he was not to step foot in the complex. As
such, the Defendant had knowledge that he was not permitted to enter the apartment complex under any circumstances after
notice of such was provided by the Notice of Criminal Trespass, his attorney, and this court.
Based on the foregoing, this court’s verdict and sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: July 21, 2014
1 On this date, this court closed interest on the Defendant’s previous cases at 2011-15073 and 2011-15863.
2 The Defendant was charged with the following counts: 15609-11 (Defiant Trespass), 15703-11 (Defiant Trespass), 11529-11 (Escape,
Defiant Trespass), 15863-11 (Theft from a Motor Vehicle, Loitering and Prowling, Conspiracy), and 5066-12 (Defiant Trespass).

Commonwealth of Pennsylvania v.
Alonzo Kemp

Criminal Appeal—Habeas—Hybrid Representation—Pro Se Defendant

No. CC 2010-453. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—July 3, 2014.

OPINION
This is a direct appeal following the Defendant’s sentencing on March 12, 2012 and the reinstatement of his appellate rights on

April 25, 2012. On November 30, 2011, a jury found the Defendant guilty of two (2) counts of Possession with Intent to Deliver a
Controlled Substance (35 P.S. §780-113 (a)(30)) and three (3) counts of Possession of a Controlled Substance (35 P.S. §780-
113(a)(16)). This court sentenced the Defendant to a total sentence of three (3) to six (6) years incarceration, followed by a
consecutive probationary term of seven (7) years. The lengthy procedural history of the Defendant’s pretrial and post-trial activity
will be set forth in more detail below.

FACTUAL/PROCEDURAL HISTORY
On October 23, 2009, the Defendant was pulled over in the Garfield section of the City of Pittsburgh for traffic violations, including

having tinted windows and brake lights that were not working. (T.R. 11/29/11, pp. 70, 73, 74). When officers asked the Defendant
to step out of his vehicle, he did so, telling officers that he just had “a little bag of weed” on his person. (T.R. 11/29/11, p. 80).
However, when he was searched by police, they discovered cocaine, marijuana and heroin, with a total estimated value of $1000,
along with $334 in cash and two (2) cell phones. (T.R. 11/29/11, pp. 81-82, 86-87, 93).
The Defendant was charged with Possession with Intent to Deliver, as well as Possession of a Controlled Substance.1 At his

preliminary hearing on January 7, 2010, where he was represented by private attorney Paul Gettleman, all charges were held
for court.
On March 15, 2010, the Office of the Public Defender entered its appearance on behalf of the Defendant, and on April 23, 2010,

private attorney Paul Gettleman also entered his appearance. What was initially listed as a Non-Jury Trial on June 4, 2010 was
then listed as a Jury Trial to begin on August 16, 2010. Prior to the first trial listing, the Public Defender’s office filed a Motion for
Discovery on behalf of the Defendant on June 2, 2010, and private attorney Paul Gettleman filed a Motion to Suppress on June 23,
2010.
On August 16, 2010, this court heard the Motion to Suppress filed by Attorney Gettleman. Attorney Gettleman argued that the

traffic stop of the Defendant was pretextual in nature and that the subsequent pat-down of the Defendant was illegal. Following a
hearing and deliberation, this court entered an Order denying the Motion to Suppress on August 19, 2010.
On October 15, 2010, Attorney Gettleman filed a Motion for Discovery on behalf of the Defendant, in which he sought personnel

files on the officers involved in the stop of the Defendant. Subsequent to the arrest of the Defendant on October 23, 2009, these
same officers had been involved in the arrest of Jordan Miles. This court heard argument on the Defendant’s discovery motion on
November 3, 2010, and entered an order regarding the Defendant’s request on November 16, 2010. Attorney Gettleman filed an
additional discovery motion on behalf of the Defendant on December 2, 2010. Attorney Gettleman filed a Motion for Permission to
File an Interlocutory Appeal on December 27, 2010, and said request was denied by the Superior Court on December 28, 2010. The
Defendant filed his first Pro-Se Notice of Appeal with the Superior Court on December 28, 2010.
On April 26, 2011, a jury trial was scheduled to begin on May 11, 2011. On May 11, 2011, the trial was continued at the

Defendant’s request so that he could obtain the transcript from the suppression hearing. The trial was rescheduled to begin on
August 29, 2011, with pretrial motions scheduled to be heard prior to the trial date. On August 24, 2011, counsel argued Motions
in Limine before this court, and an Order regarding the motions was issued on August 26, 2011.
The Defendant’s trial date was again continued on August 29, 2011, and was set to begin on November 12, 2011. On September

27, 2011, the Defendant filed a pro se Petition for Writ of Habeas Corpus alleging that the facts set forth in the Affidavit of Probable
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Cause were false, and asserting that the arresting officer lied regarding the statement made by the Defendant at the time of his
arrest. The issues regarding the arrest of the Defendant and statements made by him had previously been addressed by this court
at the time of the suppression hearing that was held on August 16, 2010. During the suppression hearing, Officer Michael Saldutte
testified regarding the facts surrounding the traffic stop and subsequent arrest of the Defendant. (T.R. 8/16/10, pp. 4-14). He
testified credibly as to the statement made by the Defendant at the time he stepped out of his car. (T.R. 8/16/10, pp. 10-11, 12).
Officer Saldutte was cross-examined thoroughly by defense counsel (T.R. 8/16/10, pp. 14-42, 49-50), and this court ultimately found
his testimony to be credible.
On October 17, 2011, the Defendant filed his second pro se Notice of Appeal with the Superior Court. On November 21, 2011,

prior to the beginning of the Defendant’s jury trial, this court denied the Defendant’s pro se Petition, as well as a Motion for Recusal
and a Motion for Independent Corroboration of Defendant’s statements.2 The case proceeded to a jury trial on November 29, 2011.
The Defendant was found guilty of all counts by a jury on November 30, 2011, and the Defendant’s sentencing was scheduled for
March 12, 2012.
On March 12, 2012, this court sentenced the Defendant to a total of three (3) to six (6) years incarceration, with seven (7) years

probation to be served consecutively. As pointed out to the court by the Defendant’s attorney, the Defendant would be serving an
additional two (2) years on a prior case (CC 15572-2002) and would begin serving this court’s sentence in 2014. (T.R. 3/12/12, p. 5).
Following the sentencing, Attorney Gettleman verbally withdrew his appearance, and this court appointed the Office of the Public
Defender to represent the Defendant for post-sentence and appellate purposes. This court issued an Order to that effect on March
13, 2012.
The Defendant filed pro se Post-Sentence Motions on March 16, 2012. The Public Defender filed Post-Sentence Motions on the

Defendant’s behalf on March 22, 2012. The Defendant then filed a pro se Motion to Modify Sentence on March 22, 2012. Private
Attorney Mark Rubenstein filed an additional set of Post-Trial Motions on the Defendant’s behalf on March 23, 2012. This court
scheduled all filing parties to present their motions before the court on April 20, 2012.
The Defendant filed a third pro se Notice of Appeal with the Superior Court on March 30, 2012. On April 25, 2012, the Defendant,

the District Attorney, Public Defender Joshua Roberts and private attorney Mark Rubenstein appeared to address the three (3)
sets of Post-Trial Motions that had been filed with this court. At that time, the Defendant indicated that he wanted to appear pro
se and be permitted to proceed with his direct appeal to the Superior Court. Public Defender Joshua Roberts prepared a thorough
Grazier colloquy of the Defendant, advising him of proceeding in a pro se capacity in post-trial matters. On May 9, 2012, this court
entered an Order permitting the Office of the Public Defender and private attorney Mark Rubenstein to withdraw their appearances.

ARGUMENT
The Defendant presents a single issue on appeal, namely that this court erred in denying his Petition for Habeas Corpus without

first conducting a hearing. This court denied the Defendant’s Petition, as he was represented by counsel at the time of his pro-se
filing, and as the issues raised therein had already been argued and decided following the suppression hearing on August 16, 2010.
It is well-established that a criminal defendant’s right to counsel under the Sixth Amendment includes the right to waive counsel’s

assistance and represent oneself during criminal proceedings. Com. v. Faulk, 21 A.3d 1196 (Pa. Super. 2011). However, in order to
invoke this right of self-representation, the request to proceed pro se must be made timely and must be clear and unequivocal. Id.
In this matter, the Defendant never expressed a wish to represent himself until April 25, 2012, and prior to that had merely filed

motions while represented by counsel. Instead of making a clear indication that he wished to represent himself, he clearly opted
to proceed with hybrid representation, at times filing documents with the court pro se while being represented by counsel. It is
well-established that there is no constitutional right to hybrid representation, either at trial or on appeal. See Faulk, supra. A defen-
dant is not to confuse and overburden the court by his own pro se filings, at the same time his counsel is filing on his behalf. Id.
The Defendant appeared before this court on numerous occasions and was advised by this court that it would not entertain any

motions filed by him in a pro se capacity because he was represented by counsel. After first representing the Defendant at his
preliminary hearing, Private attorney Paul Gettleman entered his appearance on behalf of the Defendant with this court on April
23, 2010 and appeared before this court on numerous occasions, representing the Defendant during a suppression motion (August
16, 2010), an argument on a discovery motion (November 3, 2010), a defense postponement (May 11, 2011), argument on Motions
in Limine (August 24, 2011), a jury trial (November 29-November 30, 2011), and the Defendant’s sentencing (March 12, 2012.)
During the course of this representation, the Defendant filed two pro-se appeals with the Superior Court and one habeas motion
with this court. At no time during the course of Attorney Gettleman’s representation did the Defendant advise this court that he
wished to proceed in a pro se capacity.
The Defendant engaged in an extensive colloquy during his trial, during which time he was questioned about his right to testify

and call character witnesses on his behalf. (T.R. 11/29/11, pp. 228-232). There was also an issue regarding the availability of
defense counsel during jury deliberations due to his scheduled appearance in another county, and a discussion regarding a stipu-
lation that the police report did not contain the weight of the drugs found on the Defendant. (T.R. 11/29/11, pp. 232-235, 236-237,
242-243). The Defendant also participated in a discussion, outside the presence of the jury, regarding the availability of a defense
witness, Richard Brown, who had testified at the suppression hearing on August 16, 2010. (T.R. 11/29/11, pp. 237-242). At no time
during the colloquy of the Defendant or during subsequent discussions involving trial issues did the Defendant express that he
wished to proceed in a pro se capacity. (T.R. 11/29/11, pp. 228-249).
Unfortunately, this court has not been able to obtain the transcripts for all hearings before this court.3 While it is this court’s

recollection that the Defendant and his counsel had been reprimanded regarding the Defendant’s pro se filings while represented
by counsel, it does not appear that those warnings were put on the record each time they occurred. What is clear from the docket
and the record is that the Defendant had competent representation by a private attorney, from his preliminary hearing through his
sentencing. The Defendant chose to engage in hybrid representation, and this court was not inclined to entertain any extraneous
filings or correspondence while he was represented by counsel. Therefore, this court did not err in denying his pro se Petition
without a hearing.
This court committed no errors during this trial. Its rulings should be upheld. The jury’s verdict was well-supported by the

evidence, and its verdict should also be upheld. The Defendants’ request for a new trial should be denied, and the verdict and
sentencing in this case should be affirmed.

BY THE COURT:
/s/Lazzara, J.
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1 There was a discrepancy as to which counts were held over from the preliminary hearing, and ultimately this court charged the
jury on PWID and simple possession with regard to the heroin and cocaine, but only simple possession with regard to the marijuana.
2 The additional motions denied were listed in this court’s notes, and this court is unable to determine if these two additional
motions were oral motions made by the Defendant or his counsel. It does not appear that these two additional motions were filed
with the court.
3 The transcripts that have been filed in this matter include the preliminary hearing on 1/7/10, a defense postponement on 5/11/11,
the jury trial from 11/29/11-11/30/11, and the sentencing on 3/12/12. This court requested transcripts (via emails and phone calls)
for the Defendant’s appearances on 8/18/11, 8/24/11, 11/21/11, 4/20/12, and 4/25/12. As to the 8/18/11 and 4/20/12 scheduled court
activities, nothing was put on the record for this case. As recently as April 30, 2014, this court entered an order directing the
4/25/12 transcript to be filed within 30 days. A request for the 8/24/11 transcript was ordered to be filed on 4/17/13. To date, the
transcripts for 8/24/11, 11/21/11 and 4/25/12 have not been filed.

Commonwealth of Pennsylvania v.
Shaymond Campbell

Criminal Appeal—Sufficiency—Weight of the Evidence—VUFA—Terroristic Threats—Constructive Possession—
Circumstantial Evidence

No. CC 2012-16091. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—July 22, 2014.

OPINION
This is a direct appeal following a non-jury trial on October 24, 2013 and the modification of the Defendant’s sentence on

December 19, 2013. The Defendant was charged with Person not to Possess a Firearm (18 Pa. C.S.A. §6105), Terroristic Threats
(18 Pa. C.S.A. §2706), Criminal Mischief (18 Pa. C.S.A. §3304), and Disorderly Conduct (18 Pa. C.S.A. §5503). On October 24, 2013,
this court found him guilty of all charges following a non-jury trial. Immediately following the guilty verdict, this court sentenced
the Defendant to four (4) to eight (8) years incarceration, with credit for time-served, to be followed by four (4) years of probation.
Further, the Defendant was ordered to pay $7,188 in restitution. Following argument on, and consideration of, the Defendant’s
Motion to Modify Sentence, this court granted the Defendant’s motion on December 19, 2013, reducing his period of incarceration
to two and a half (2 ½) to five (5) years incarceration, with credit for time-served, to be followed by five (5) years probation.
Restitution was again ordered to be paid in the amount of $7,188.
On appeal, the Defendant asserts that there was insufficient evidence to convict him of Person not to Possess a Firearm and

Terroristic Threats and that this court’s verdict was against the weight of the evidence.
The Defendant’s charges stem from an incident at the home of his former girlfriend, Alexis Kaduck, in the early morning hours

between November 5 and November 6, 2012. (T.R. 10/24/13, p. 11). The Defendant had been staying in the home, at 342 Plum Street
in Carnegie, with Alexis, her mother, Carrie Kaduck, and Alexis’ 16 year old brother. (T.R. 10/24/13, pp. 11, 28). On the night at
issue, the Defendant and Alexis had been arguing in her room about a text that she had received from another man. (T.R. 10/24/13,
pp. 12, 13). Alexis’ mother, Ms. Kaduck, entered the room and told the couple to stop arguing because her son was sleeping. (T.R.
10/24/13, pp. 28-29). At that time, the Defendant was holding Alexis’s iPhone. The Defendant threw the phone against the wall,
leaving a hole in the wall and breaking the phone in half. (T.R. 10/24/13, pp. 13, 29).
After this occurred, Ms. Kaduck demanded that the Defendant leave her home. The Defendant grabbed a bag and headed down

the stairs to the first floor and, ultimately, out the front door. (T.R. 10/24/13, pp. 13, 29). Alexis followed the Defendant outside. Ms.
Kaduck stood on the front porch with Alexis as Alexis asked the Defendant to return her phone. (T.R. 10/24/13, pp. 14, 29). The
Defendant threw the phone onto the ground and smashed it with his foot. (T.R. 10/24/13, pp. 14, 29). Ms. Kaduck grabbed her
daughter’s arm and told her to get in the house. She closed the front door as soon as both she and her daughter were in the home.
(T.R. 10/24/13, pp. 14, 30). Seconds later, Ms. Kaduck heard four (4) or five (5) loud noises, which she identified as gun shots. (T.R.
10/24/13, pp. 31, 34-35). Upon hearing the shots, she directed her daughter, Alexis, and her son, who had woken up, to immediately
go upstairs to her bedroom. (T.R. 10/24/13, p. 31).
Ms. Kaduck called 911 as her children ran up the stairs. While she was on the phone with a 911 operator and heading upstairs,

she heard another loud noise and went down the stairs to see what was occurring. (T.R. 10/24/13, p. 31). She saw the Defendant
trying to break down the back door to enter the house, and she ran back up the stairs and went into her bedroom with her children.
(T.R. 10/24/13, p. 31). The Defendant broke through the back door, and, as the Defendant ascended the stairs, Ms. Kaduck opened
the door slightly to show him that she was on the phone with 911. (T.R. 10/24/13, p. 31). He looked at her and said, “Okay, snitch,
I have something for you.” (T.R. 10/24/13, pp. 25, 31). The Defendant then went down the stairs and out the front door. (T.R.
10/24/13, pp. 17, 32). Moments later, Ms. Kaduck and Alexis heard a loud crash, which occurred when the Defendant threw a flower
pot through the back windshield of Ms. Kaduck’s car. (T.R. 10/24/13, pp. 17, 32).
A neighbor had also heard two (2) sets of noise from the Kaduck’s house. The first noises that she heard she initially thought

were firecrackers. (T.R. 10/24/13, p. 59). However, after learning that Ms. Kaduck’s vehicle was struck by bullets, she acknowl-
edged that the sounds were consistent with a gun being discharged. (T.R. 10/24/13, pp. 62-63). The second set of noises that she
heard consisted of a bang followed by what sounded like someone hitting a door. (T.R. 10/24/13, p. 60). The witness, Jenaya Mebane,
went downstairs and looked out her window to identify the noise. (T.R. 10/24/13, p. 60). At that point, she saw the Defendant run
down the front porch steps and throw something into Ms. Kaduck’s vehicle. (T.R. 10/24/13, p. 60).
Ms. Kaduck and Alexis came outside of the home after the police arrived and saw that Ms. Kaduck’s car had been shot seven

(7) to nine (9) times. (T.R. 10/24/13, pp. 18, 32-33). The bullets struck the engine, the dashboard and the seats, as well as smashed
all of the windows. The vehicle was a total loss. (T.R. 10/24/13, p. 33). They also saw that a flower pot had been thrown through the
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rear window of the vehicle. (T.R. 10/24/13, pp. 19, 33). Additionally, the back doors to the Kaduck residence were broken down.
(T.R. 10/24/13, p. 34).
Carnegie police officers arrived within minutes of the 911 call and noted the damage done to the back door. (T.R. 10/24/13, pp.

65, 67). Approximately seven (7) minutes after the first officers were dispatched to the scene, Scott Township Sergeant Stephen
Fury apprehended the Defendant at the corner of Ridge Avenue and Hays Street, several blocks away from the Kaducks’ home on
Plum Avenue. (T.R. 10/24/13, pp. 88, 90, 100-102, 114). The Defendant was arrested and patted down, but no gun was recovered
from him. (T.R. 10/24/13, p. 102). Officer Timothy Clark of the Carnegie Police Department transported the Defendant to the
Allegheny County Jail and testified credibly that the Defendant, without questioning or prompting, asked the officer “Did you find
the gun?” (T.R. 10/24/13, pp. 80-81).
A K-9 officer was brought in to search the area. (T.R. 10/24/13, p. 69). Although the canine did find a portion of Ms. Kaduck’s

cell phone in an area behind the home, the dog did not locate the Defendant’s weapon. (T.R. 10/24/13, p. 117, 119-120). However,
the officer handler for the K-9 explained that the dog does not track down physical items unless instructed to do so. (T.R. 10/24/13,
p. 125). In the back yard, the dog was instructed to find an object. (T.R. 10/24/13, p. 127). However, when the dog was taken to the
front of the home, it was commanded to track the Defendant’s human scent, which led him to follow the Defendant’s path. (T.R.
10/24/13, p. 127). Several months later, the Allegheny County Medical Examiner’s Office found that shell casings recovered from
the scene on Plum Avenue matched a 9mm Glock pistol that was involved in a matter not relating to the Defendant. (T.R. 10/24/13,
pp. 39-46).
On appeal, the Defendant asserts that there was insufficient evidence to find him guilty of both Person Not to Possess and

Terroristic Threats and that this court’s verdict was against the weight of the evidence. For the following reasons set forth below,
this court’s verdict was supported by evidence which proved the Defendant guilty beyond a reasonable doubt for both offenses.
The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the

evidence, the appellate court must determine whether the evidence admitted at trial, and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008). An appellate court may not re-weigh the
evidence and substitute its judgment for that of the fact-finder. Id. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Com. v. Baker, 72 A.3d 652, 658 (Pa.
Super. 2013). However, it is well recognized, however, that a criminal conviction cannot be based upon mere speculation and
conjecture. Com. v. Graham, 81 A.3d 137, 142 (Pa. Super. 2013).
The weight of the evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and to

determine the credibility of the witnesses. When evidence conflicts, it is the sole province of the fact finder to determine credibility
and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appellate court may only
reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice. Com. v. Hunzer, 868 A.2d 498,
506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is so weak and inconclusive that, as a matter
of law, no probability of fact can be drawn from the combined circumstances. Com. v. Perez, 931 A.2d 703 (Pa. Super. 2007). 

Person Not to Possess
The Defendant asserts that his conviction as a Person not to Possess a Firearm was not proven by sufficient evidence and was

against the weight of the evidence presented. The crime of Persons Not to Possess Firearms is defined in pertinent part as follows:
a person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth ... shall not
possess, use, control, sell, transfer or manufacture ... a firearm in this Commonwealth. 18 Pa.C.S.A. § 6105(a)(1). While the
Defendant is correct that no witnesses saw him with a gun or saw him shoot a gun, and that he was not found with a gun in his
possession, there was sufficient circumstantial evidence for this court to have found that he possessed a gun that night.
Both Ms. Kaduck and Alexis testified that, within seconds of going into the house, while the Defendant was outside the home,

they heard four (4) or five (5) loud noises, consistent with gunshots. (T.R. 10/24/13, pp. 14-15, 31, 34-35). Additionally, the Kaduck’s
neighbor, Jenaya Mebane, testified that she also heard four (4) or five (5) sounds that she thought sounded like firecrackers, but
which were consistent with the sound of gunshots. (T.R. 10/24/13, pp. 59, 62-63). Responding officers found that Ms. Kaduck’s car
had been shot at least six (6) times, and the evidence was uncontroverted that the vehicle had been riddled with bullets (T.R.
10/24/13, p. 70). Additionally, there was credible testimony from both Carrie Kaduck and Alexis Kaduck that, at the time of this
incident, the street was otherwise quiet, with no one else outside. (T.R. 10/24/13, pp. 15, 30).
Although this court relied on circumstantial evidence when it found the Defendant guilty on this count, the Commonwealth may

sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.
Baker, supra, at 658. Here, the Commonwealth sought to prove that the Defendant had constructive possession of a weapon, as a
gun was never found on the Defendant or recovered at or near the crime scene. Constructive possession is an inference arising
from a set of facts that possession of the contraband was more likely than not, and it may be established by the totality of the
circumstances. Com. v. Parker, 847 A.2d 745, 750 (Pa. Super. 2004).
This court did not, and does not, have any doubt that the Defendant was in possession of a gun that night and that he fired it at

and into Ms. Kaduck’s car. The only person on the street in the area of the Kaduck’s vehicle within seconds of Ms. Kaduck and
Alexis returning inside the home was the Defendant. There was no evidence presented of another person or vehicle passing by the
home in the mere seconds between Ms. Kaduck closing the door and the sound of gunshots. The Defendant was angry at both
Kaducks, and was standing right next to the vehicle immediately before it was destroyed by gunfire. This is not a situation where
the court speculated or guessed at what occurred. It is simply the application of strong and compelling circumstantial evidence
which compels the guilty verdict. While this court certainly would have preferred that there be physical evidence in the form of a
positive gunshot residue test, or the recovery of the weapon near the scene of the crime or the location of the Defendant’s appre-
hension, this court based its verdict on the evidence as presented. Based on all of that evidence, and the reasonable inferences to
be drawn from the evidence, this court correctly found the Defendant guilty of the Person Not to Possess charge.

Terroristic Threats
The Defendant asserts that the statement made by the Defendant to Ms. Carrie Kaduck was not serious enough to constitute a

terroristic threat. A person commits the crime of terroristic threats if the person communicates, either directly or indirectly, a
threat to commit any crime of violence with intent to terrorize another. 18 Pa. C.S. A. §2706. To meet its burden of proof, the
Commonwealth must prove that 1) the defendant made a threat to commit a crime of violence, and 2) the threat was communicated
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with the intent to terrorize another or with reckless disregard for the risk of causing terror. Com. v. Reynolds, 835 A.2d 720, 730
(Pa. Super. 2003). Neither the ability to carry out the threat, nor a belief by the person threatened that the threat will be carried
out, is an element of the offense. Id. Rather, the harm sought to be prevented by the statute is the psychological distress that
follows from an invasion of another’s sense of personal security. Id.
Ms. Carrie Kaduck testified that the Defendant told her, “Okay, snitch, I have something for you,” when he became aware that

she was on the phone with 911. (T.R. 10/24/13, pp. 17, 31). The Defendant made this statement to Ms. Kaduck after throwing a
phone at her wall hard enough to put a hole in the wall, after smashing her daughter’s cell phone with his foot, after firing shots
into her car and after forcibly breaking into her home, damaging her back door in the process. To suggest that the Defendant’s
statement was anything less than a threat, when coupled with his violent conduct that preceded the statement, is disingenuous and
ignores the totality of the circumstances and the context in which the threat was made. Although the Defendant now maintains that
his subsequent action of throwing a flower pot was not of a serious or threatening nature, this court viewed his statement as a clear
threat of violence intended to terrorize Ms. Kaduck and her family. This court found the testimony regarding the threat made and
the fear that it caused to be credible, and its conviction on this charge should be upheld.
This court’s verdict was supported by sufficient evidence to sustain convictions on both the charges of Person Not to Possess

and Terroristic Threats. Additionally, the great weight of the evidence, including inferences to be drawn from that evidence,
support this court’s conviction of the Defendant on these charges. This court’s verdict and sentencing should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: July 22, 2014

Commonwealth of Pennsylvania v.
Ronald Brake

Criminal Appeal—Theft Offenses—Restitution—Lottery Tickets

No. CC 2012-3887. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—July 24, 2014.

OPINION
This is a direct appeal following the reinstatement of the Defendant’s appellate rights on November 14, 2013. On August 20,

2013, the Defendant pled guilty to the following charges: Theft by Unlawful Taking- Moveable Property (18 Pa. C.S.A. §3921);
Retail Theft (18 Pa. C.S.A. §3929); and fourteen (14) counts of Theft by Deception (18 Pa. C.S.A. §3922) (one (1) count graded as a
Felony 3, one (1) count graded as a Misdemeanor 1, five (5) counts graded as a Misdemeanor 2, and seven (7) counts graded as a
Misdemeanor 3). On September 19, 2013, following a restitution hearing, this court sentenced the Defendant to seven (7) years of
probation and ordered him to pay $20,106 in restitution.
On appeal, the Defendant challenges the amount of restitution that he was ordered to pay. More specifically, the Defendant

asserts that the amount of restitution ordered was speculative and not supported by the record. He also alleges that this court did
not consider his ability to pay or explain to him how the restitution should be paid. The Defendant further alleges that there was
no factual basis for the restitution award given that plea counsel had waived a reading of the factual basis for the plea, thereby
making it impossible to determine exactly what had been taken by theft. Finally, the Defendant asserts that the restitution to be
paid to the Pennsylvania Lottery Commission was not supported by proof that it suffered any loss.
At the Defendant’s plea on August 20, 2013, the Defendant waived a reading of the charges filed against him and stipulated to

the facts set forth in the affidavit of probable cause. (T.R. 8/20/13, p. 2). Pursuant to the terms of the Defendant’s plea agreement,
and in exchange for a sentence of probation, the Commonwealth withdrew one count of Dealing in Proceeds of Unlawful Activities
(18 Pa. C.S.A. §5111), graded as a Felony 1. The Defendant pled guilty to the remaining charges. (T.R. 8/20/13, p. 2). The charges
all related to the theft of scratch-off lottery tickets. As part of his guilty plea colloquy, the Defendant acknowledged that he was
pleading guilty because he was guilty of the remaining charges. (T.R. 8/20/13, p. 7).
At the time of the plea, the Commonwealth was not able to provide a specific figure for the amount of restitution owed. The

assistant district attorney, however, estimated that the restitution was probably between $8,000 and $15,000. (T.R. 8/20/13, p. 7).
Although the Defendant expressed his wish to be sentenced that day, this court explained to him that the period of probation to
which he would be sentenced would determine the length of time that he would have to pay off the amount of restitution owed.
(T.R. 8/20/13, p. 8). The Defendant then chose to defer sentencing until after the restitution hearing, which was scheduled for
September 19, 2013. (T.R. 8/20/13, p. 9).
At the restitution hearing, the Commonwealth presented the testimony of two (2) witnesses, who each presented documents

regarding the losses suffered in this case. Greg Hetrick, the retail operations manager for Glassmere Food Stores, worked as the
supervisor of all Glassmere stores and was responsible for financial operations in the stores. (T.R. 9/19/13, p. 4). He testified
regarding the insurance claim made to American General Insurance for the stolen lottery tickets and presented documents involving
the claim, entered as Exhibit 1. (T.R. 9/19/13, pp. 4-5). These documents consisted of a statement of loss sent to American General
by Glassmere, a copy of a check received from American General in the amount of $9400, and a Sworn Statement Proof of Loss
from the Insurance Company. (T.R. 9/19/13, p. 6). Mr. Hetrick explained that Glassmere made a claim for $10,400 and had a
deductible of $1000, resulting in a sworn loss of $9400. (T.R. 9/19/13, p. 7). The Exhibit 1 documents were admitted with no objection
by the Defendant. (T.R. 9/19/13, p. 8).
Mr. Hetrick described the process of selling the scratch-off tickets that were involved in this case. He explained that packs of

tickets are received by a store from the Pennsylvania Lottery Commission and activated by the store so that they can be sold to
consumers. (T.R. 9/19/13, p. 8). After a pack is sold by the store, the store manager settles the pack of tickets sold and pays the
Lottery Commission for the pack. (T.R. 9/19/13, pp. 8, 10). The store then receives a commission from the Lottery Commission.
(T.R. 9/19/13, p. 8). Mr. Hetrick was able to determine the loss of $10,400 through a report from the Lottery Commission that
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informed him of which packs were never settled by a manager. (T.R. 9/19/13, p. 9). He was able to determine that packs were
missing which were activated but not settled. (T.R. 9/19/13, p. 9). In other words, it was determined that $10,400 in packs were
activated, but not sold. (T.R. 9/19/13, p. 12).
This court also heard the testimony of Beth Geer, who was the manager of the Springdale Glassmere store and who worked with

the Defendant when he was an assistant manager at Glassmere. (T.R. 9/19/13, p. 15). She was aware of the thefts of lottery tickets
that occurred between December 2011 and January 2012. (T.R. 9/19/13, p. 16). Ms. Geer presented a group of documents entered
as Exhibit 2, again with no objection by the Defendant. (T.R. 9/19/13, p. 16, 17). The documents included activation slips that come
with every pack of lottery tickets issued by the Lottery Commission. These activation slips were scanned and activated at the store
so that the Lottery Commission could pay out if those tickets were turned in. (T.R. 9/19/13, p. 16). Ms. Geer testified that these
activation slips were kept in a folder at Glassmere until they were settled by a manager. (T.R. 9/19/13, p. 17). She stated that the
Defendant was working in the store on the date and time at which the packs were activated. (T.R. 9/19/13, p. 17).
Also included in Exhibit 2 were reports prepared from the Lottery Commission which showed the date on which the tickets were

activated, as well as the date and location when these tickets were cashed in. (T.R. 9/19/13, p. 17). It was stipulated by the
Commonwealth and the Defendant that the amount cashed in for these tickets and paid by the Lottery Commission was $9706. (T.R.
9/19/13, p. 18).
Based on the testimony and evidence presented by these witnesses, this court ordered that the Defendant was to pay $20,106 in

restitution, with $1000 to be paid to Glassmere for its deductible, $9400 to be paid to American General Insurance, and $9706 to
be paid to the Lottery Commission. During the sentencing of the Defendant, counsel for the Defendant advised this court that the
Defendant was gainfully employed and supporting his girlfriend and his girlfriend’s daughter. (T.R. 9/19/13, p. 35). This court
sentenced the Defendant to seven (7) years of probation, thereby requiring payment of approximately $2800 per year or approxi-
mately $240 per month. This court’s sentence of probation and restitution was based on the evidence presented at the restitution
hearing and was calculated to reimburse the victims in this case for their losses, while providing the Defendant with ample time
to pay the restitution.
Restitution is a sentence, and the amount ordered must be supported by the record and may not be speculative or excessive.

Com. v. Pappas, , 845 A.2d 829, 842 (Pa. Super. 2004). Imposition of restitution is within sound discretion of the sentencing court
and must be supported by the record. Com. v. Wright, 722 A.2d 157, 159 (Pa. Super. 1998). Restitution may be imposed only for
those crimes to property or person where the victim suffered a loss that flows from the conduct that forms the basis of the crime
for which the defendant is held criminally accountable. Pappas, supra, at 842. To determine the correct amount of restitution, a
“but-for” test is used, meaning that damages which occur as a direct result of the crime are those which should not have occurred
“but for” the defendant’s criminal conduct. Id.
By ordering a defendant to pay restitution, a trial court serves two purposes: compensating the victim and rehabilitating the

defendant by instilling in his mind that it is his responsibility to compensate the victim. Wright, supra, at 159. The payment of resti-
tution ordered by the court cannot be in excess of the damage caused by the defendant. Pappas, supra, at 842. A sentencing court
must consider four factors before ordering restitution: (1) the amount of loss suffered by the victim; (2) the fact that defendant’s
action caused the injury; (3) the amount awarded does not exceed defendant’s ability to pay; and (4) the type of payment that will
best serve the needs of the victim and the capabilities of the defendant. Wright, supra, at 159. In computing the amount of restitu-
tion, the sentencing court is to consider the extent of injury suffered by the victim and such other matters as it deems appropriate.
18 Pa.C.S.A. § 1106(c)(1).
The record supports this court’s calculation of the restitution owed by the Defendant. Mr. Hetrick testified that Glassmere paid

a $1000 deductible to the insurance company and that the insurance company paid $9400 as a result of Glassmere’s loss. (T.R.
9/19/13, pp. 4-6). Ms. Geer testified that the Pennsylvania Lottery Commission paid out $9706 in winnings from the stolen tickets
and that this amount would not have been paid out had the Commission known that the tickets had been stolen. (T.R. 9/19/13, pp.
17-18). Although the Defendant asserts that a representative from the Commission did not testify regarding the $9706, this court
relied on Exhibit 2, which showed the amount paid by the Commission on the stolen tickets, which was admitted with no objection.
(T.R. 9/19/13, p. 18).
As to the Defendant’s assertion that this court did not consider his ability to pay the restitution, this court specifically explained

to him during his plea that the period of probation would determine the amount of time that he would have to pay the restitution.
At the restitution and sentencing hearing, this court heard testimony that the Defendant was gainfully employed, and therefore,
had the ability to pay. During a seven (7) year (84 month) period of probation, the Defendant would be required to pay approxi-
mately $240 per month in restitution. At the sentencing hearing, the court advised the Defendant that, if he paid off the restitution
earlier than seven (7) years, he could petition the court to reduce his probation. (T.R. 9/19/13, p. 39).
This court did not abuse its discretion in imposing restitution of $20,106. The amount of restitution was supported by the record

and was calculated to reimburse the victims for their losses. This court considered the Defendant’s ability to pay and provided him
with enough time to pay the amount in full. This court’s sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: July 24, 2014
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Kathryn F. Leight and John L. Leight, her husband v.
University of Pittsburgh Physicians, UPMC,

University of Pittsburgh of the Commonwealth System of Higher Education,
Susan Shick, and Phillip L. Clark,

Administrator of the Estate of John F. Shick, deceased
Personal Injury—Duty to Act for Protection of Others—§§314, 319 and 324 Restatement (Second) of Torts—Ownership and Control

No. GD-12-009942. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick Jr., J.—May 27, 2014.

OPINION AND ORDER OF COURT
PRELIMINARY OBJECTIONS OF SUSAN SHICK

At oral argument, I overruled Susan Shick’s preliminary objections raising a lack of personal jurisdiction. In this Opinion, I
consider Ms. Shick’s preliminary objections seeking dismissal of plaintiffs’ claims against her based on the failure of the Second
Amended Complaint to state a cause of action.1

This case arises out of a shooting incident which took place at Western Psychiatric Institute and Clinic (“Western Psych”) result-
ing in one death and personal injuries to several individuals, including plaintiff, Kathryn F. Leight. The shooter was John F. Shick
(“Shick”), a thirty-year-old adult living independently in Pittsburgh. Plaintiffs have raised claims against Ms. Shick based on the
breach of an alleged duty to take reasonable steps to prevent her son from causing bodily harm to others.

Plaintiffs’ claims against Ms. Shick are based on §§ 319 and 324A of Restatement (Second) of Torts. Plaintiffs contend that the
following allegations (“Events”) within their Second Amended Complaint support a cause of action under both sections of the
Restatement:

Amended
Complaint

Dates Events Paragraphs
2/24/05 First of John Shick’s six involuntary commitments and treatments due to 47

his severe mental illness causing him to be an imminent danger to himself
and others occurring periodically from that date through May 12, 2010.2

2/24/05 - During those hospitalizations in New York and Oregon, Shick and/or treating 49
5/12/10 physicians contacted Defendant Susan, made her aware of the reasons for and

necessity of those involuntary mental health treatment hospitalizations, and
Shick’s need for ongoing psychiatric care and medication management to
prevent him from being a danger to others.

2/24/05 - Susan and her husband live on and sail their yacht around the southern Atlantic 55
Present Ocean and Caribbean Sea.

April - Susan receives emails from Shick stating his desire to move from New York City 54.a
May 2008 to Portland, Oregon, because the entire City of New York are his enemies.

6/10/08 Susan meets with Shick and New York psychiatrists, is made aware of Shick’s 47-59
violent behavior resulting in his involuntary commitment and treatment,
continued violent behaviors and threats during his hospitalization, his refusal to
acknowledge or admit his mental illness, and his refusal to undergo necessary
treatment including medication to control his symptoms. Susan agrees to have
Shick discharged to her care, promising the psychiatrists that she will ensure he
will undergo appropriate, necessary ongoing psychiatric treatment.

6/10/08 Susan takes charge of Shick. She thereafter negligently discharges that duty, 60-61
continuing to manage his dealings with the world, including handling
scheduling, interactions and problems with landlords, insurers, physicians,
psychiatrists, pharmacists and college officials, and otherwise attempting to
manage his life from afar, by phone, while continuing to sail on her yacht
rather than more closely providing support, guidance and assistance to her son.3

6/10/08 - Susan assists and encourages Shick to apply for jobs and/or educational 62
12/7/11 experiences that she knew or should have known Shick was incapable of

experiencing due to his failure/refusal to take necessary medication to control
his paranoid schizophrenia, and that, as the result of his uncontrolled
schizophrenia, he would become psychotic and engage in threats of violence and
violent acts that were a danger to others.

11/08/08 After the multiple New York hospitalizations for treatment of Shick’s uncontrolled 63-64
schizophrenia, Susan realizes that it is extremely unlikely that he will ever function in
the job market but, with Susan’s assistance and encouragement, Shick applies for and
is admitted to the Chemistry Ph.D. program at Portland State University in Oregon.

12/28/09 Shick, suffering from uncontrolled paranoid schizophrenia, attacks security guard 73-80
confronting him at Portland airport and is involuntarily committed and treated because he
is a mentally ill person who is dangerous to self or others and in need of immediate care,
custody or treatment for mental illness. Shick engages in multiple physical assaults while
a patient in the psychiatric unit of Providence Portland Medical Center.
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Amended
Complaint

Dates Events Paragraphs

2/10/10 - Shick is involuntarily committed and treated at Blue Mountain Recovery Center, a state 81-88
5/12/10 mental institution located in Pendleton, Oregon. At discharge, Shick’s treating psychiatrist

recognizes that Shick, despite outpatient care, will need to be rehospitalized early and often
before he becomes dangerous to himself or others. Susan is contacted by administrative staff
at the Oregon hospitals, and advised of her son’s history, condition, treatment and prognosis.

12/6/10- At the recommendation of mental health professionals, Susan assists Shick in securing 86-88
3/8/12 Social Security Disability and/or SSI benefits; he is found to be totally disabled, on a fully

mental basis. Susan is named Shick’s Representative Payee, manages his money, and
continues to advise him and monitor his activities, generally from her yacht in the Caribbean.

12/6/10 With Susan knowing of Shick’s history of being a paranoid schizophrenic, noncompliant 89
with medications, exacerbated by lack of support systems and stressful achievement
environments, causing him to have repeatedly become psychotic and an imminent danger to
himself and others, she assists and encourages Shick to complete and submit his application
for admission to Duquesne University’s Biological Sciences Graduate Doctoral Program in
Pittsburgh, Pennsylvania.

6/23/11 Shick is admitted to Duquesne, moves to Pittsburgh and establishes patient-primary care 91
physician relationship with Defendant UPP at UPMC Shadyside Family Health Center
(“Shadyside Family”).

8/16/11 Shick begins teaching assistant training sessions at Duquesne. 100

8/18/11 Shick’s supervising professor at Duquesne notifies Dean of Department of Shick’s 101
behavioral problems that he believes are caused by mental disorder.

9/15/11 Susan calls Shadyside Family in Pittsburgh requesting unsuccessfully to speak with 103
Shick’s doctor. Susan makes no further effort to contact Shadyside Family for 36 days.

9/21/11 Chair of Duquesne’s Department of Biological Sciences requires Shick to attend 104
Duquesne’s University Counseling Center.

10/5/11 Duquesne relieves Shick of teaching responsibilities due to ongoing inappropriate 107
conflicts and interactions with faculty, staff and students.

10/11/11 Susan and Shick attend the meeting with a therapist at Duquesne University Counseling 108-109
Center in Pittsburgh. Therapist determines and advises Susan and Shick that he needs
more personalized treatment and should be evaluated at Western Psych for assessment
and possible treatment.

10/21/11 Susan calls Shadyside Family in Pittsburgh, advising nurse that Shick is schizophrenic 120-121
and resisting her suggestion of evaluation and treatment at Western Psych, asking to
speak with treating family practice resident physician, but receives no response because
physician is away until late November. Susan takes no further action for thirty days.

10/24 - Administrative proceedings result in Shick’s discharge from Duquesne’s graduate 125-129
11/3/11 program and teaching responsibilities, and banning from its campus.

11/21/11 Susan calls to speak with Shick’s treating family practice resident physician in 150
Pittsburgh regarding her son’s reports that he had elevated potassium and cholesterol
levels on blood work, to review Shick’s medications with doctor, who was not there.

11/25/11 During Shick’s only outpatient treatment session with a UPP psychiatrist, the 155-160
psychiatrist calls Susan from Pittsburgh. Susan advises that Shick had five prior
psychiatric admissions, including one for 3 months in Portland in 2010, and Abilify and
individual psychiatric therapy had been effective in the past. The psychiatrist strongly
encourages Shick to start that medication and begin therapy, which Shick refuses to do and
leaves. The psychiatrist diagnoses Shick as being schizophrenic and noncompliant with his
medications. He furnishes Susan with numbers for the Western Psych Clinic and for Defendant
re:solve, the outpatient entity that, among other functions, takes and responds to calls about
involuntary civil commitments, and sends mobile teams to evaluate and transport individuals
requiring the same, both in Pittsburgh.

11/29/11 Susan calls and speaks with Shick’s treating primary care resident physician in Pittsburgh, 162-163
advising that Shick had been diagnosed as schizophrenic, treated in five prior mental inpatient
hospitalizations, he had been seen by the UPP psychiatrist on one occasion, but refused to
be treated by him again, had in the past been reasonably effectively treated on Abilify
and Citalopram, that Shick had been accepted to graduate schools but could never complete
them, that he was initially hospitalized in New York when his landlord noticed he was acting
strange, not talking to people, standing in the hallways and calling the visiting nurse
association, he didn’t trust the Duquesne lab equipment, he is spending money he doesn’t
have on high tech equipment; computers, parts and phones, he has the delusion that he was
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Amended
Complaint

Dates Events Paragraphs

falsely accused of harassment by the women of Duquesne, he thinks he can buy a wife from
Russia, he speaks Mandarin so that he would like to get a job in China, and Susan was
offering to pay for the flight if he would see the UPP psychiatrists at the schizophrenic clinic.

12/7/11 Shick visits briefly with his parents who are staying in California. Susan realizes that Shick 164-166
is “broken”, but, nevertheless, engages in assisting him in completing applications to other
prestigious graduate school programs throughout the country, assists him in making travel
arrangements back to Pittsburgh, where, she knows, he has been dismissed from Duquesne
and banned from its campus, has no family or friends support system, no job or other
activities to occupy his time, and has refused to undergo treatment she knew or should have
known was necessary to prevent him from being an imminent danger to others, and then
leaves to sail with her husband on their yacht in the Caribbean.

12/11 Susan becomes aware that Shick did not keep his appointment with the UPP psychiatrist 167
at the schizophrenic clinic, calls Shick, encouraging him to undergo that treatment, which
he refuses, and speaks with the schizophrenia clinic psychiatrist’s staff about Shick’s
refusal to be treated .

1/1/12 Shick is seen by another family practice physician at Shadyside Family, advising that he 188-189
had recently visited emergency departments at Allegheny General, Magee Women’s and
UPMC Presbyterian Hospitals, that he had chronic pancreatitis, pinprick holes in his heart
and ischemic stroke. The physician calls from Pittsburgh and speaks with Susan, who
repeats the history of schizophrenia, refusal to medicate or go to Western Psych. The
physician concludes that Shick’s complaints are likely psychiatric in nature and encourages
him to go to Western Psych or return for treatment with his regular treating family
practitioner. Susan takes no further action for 47 days.

1/2/12- Shick is seen by UPP physicians on 19 visits, and interacts by telephone with UPP 190-265
2/15/12 personnel on 15 occasions. It is repeatedly recognized that Shick is psychotic, aggressive

and threatening.

2/17/12 Based upon her telephone communications with Shick in Pittsburgh, Susan calls Shadyside 267-269
Family in Pittsburgh, advising that Shick is having problems receiving his prescriptions,
and that Shick had an altercation with a security guard at Shadyside Family who drew a
gun on him. Because Shick had revoked his authorization for his mother to discuss his
care with them, the Shadyside Family nurse declines to discuss his condition, but
furnishes Susan with the number for Defendant re:solve in Pittsburgh.

2/18/12 Susan calls re:solve in Pittsburgh requesting a mobile team to encourage Shick to seek 274-277
hospitalization because he is paranoid and off of his medications for 8 to 10 months,
Shick had previously treated at Western Psych and had a previous mobile team interaction,
Shick had been discharged from the Duquesne graduate school program for propositioning
female students, believes he has diseases that don’t exist, and is in possession of large
knives and an axe. The mobile team goes to Shick’s apartment building in Pittsburgh, but
he refuses to allow them access to his building, with the mobile team calling from Pittsburgh
to report that result to Susan, who takes no further action.

3/8/12 Shick’s unmedicated paranoid schizophrenia blssoms into a psychotic state. He goes to 302-308
Western Psych, shooting and severely injuring Wife-Plaintiff and several other people,
killing one of them, before he is himself shot and killed by a Pitt police officer stationed
nearby who had responded to reports of the incident.

Factual Conclusions
Susan had repeatedly reported incomplete psychiatric histories to UPP and re:solve, 349
omitting Shick’s violent history.

Susan was aware of Shick’s paranoid schizophrenia from June 2005 through March, 2012, 348
his refusal to engage in necessary and appropriate psychiatric treatment and medication,
the repeated deteriorations of his condition as a result, and his eventual repeatedly violent
behavior caused by his uncontrolled schizophrenia.

Susan was aware from her experience that in addition to psychiatric treatment and 350
medication, schizophrenics, symptoms are most likely to be controlled if they have regular,
close family support.

Nevertheless, Susan determined to attempt to continue to take charge of Shick’s life from a 351
distance, while she continued to live extremely geographically far from him, in locations
from which communication was difficult and irregular.

Susan repeatedly encouraged and assisted Shick in entering into educational opportunities 352
that were extremely geographically far from her, which she knew or should have known
from past experience that participation in the same would exacerbate his condition.
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Amended
Complaint

Dates Events Paragraphs
After having taken charge of Shick, whom she knew or should have known to be likely to 353
cause bodily harm to others if not controlled, Susan failed to exercise reasonable care to
control Shick to prevent him from doing such harm.

Susan failed to take timely and/or effective steps to cause Shick to be involuntarily 354
committed for immediate treatment of his severe mental disability from which she knew
he was suffering, that made him an immediate threat of harm to himself or others.

Susan’s negligence, gross negligence and/or recklessness described above was a factual 355
cause of Wife-Plaintiffs injuries and the resultant damages of both Plaintiffs.

(Plaintiffs Leights’ Brief in Support of Plaintiffs’ Preliminary Objections to Defendants’ Preliminary Objections at 4-13.)
Since plaintiffs’ claims against Ms. Shick are based on her failure to control the conduct of her adult son, § 314 of the

Restatement (Second) of Torts is the starting point in evaluating the merits of plaintiffs’ claims. Section 314 establishes, as a
general rule, that there is no duty to act for the protection of others:

§ 314. Duty to Act for Protection of Others

The fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does
not of itself impose upon him a duty to take such action.

The Restatement sections upon which plaintiffs rely (§§ 319 and 324A) are exceptions to this general rule. Thus, § 314 will
govern plaintiffs’ claims unless plaintiffs come within at least one of the two sections on which plaintiffs rely.

I.
I now consider whether plaintiffs may pursue a negligence action against Ms. Shick based on § 319. This section reads as follows:

§ 319. Duty of Those in Charge of Persons Having Dangerous Propensities

One who takes charge of a third person whom he knows or should know to be likely to cause bodily harm to others if not
controlled is under a duty to exercise reasonable care to control the third person to prevent him from doing such harm.

I question whether an adult (Adult One) can be deemed to take charge of another adult (Adult Two) where Adult Two is not
confined, submissive, or otherwise fully subjected to the control of Adult One. Consider the illustrations to § 319 which refer to one
who is operating a private hospital and one who is operating a private sanitarium.

However, even assuming that § 319 can be read more broadly, this section would not apply to the facts of this case where (i) Ms.
Shick and her son lived hundreds of miles apart, (ii) they saw each other infrequently, and (iii) her son made his own decisions.

On June 6, 2005, Shick was released from involuntary commitment in New York because, according to plaintiffs’ allegations,
Ms. Shick agreed to take charge of her son and to ensure that he underwent the necessary treatment to prevent him from being a
danger to others. She failed to do so. In fact, she (with her husband) lived separate and apart from Shick on a sailboat in the Atlantic
Ocean and Caribbean Sea from February 24, 2005 to the present (2/24/05 Event, p. 2). Thus, Ms. Shick was not one who took charge
of a third person.

On or about May 2, 2008, Ms. Shick’s son was again involuntarily committed in the State of New York. According to the 6/10/08
Event (p. 3), Ms. Shick was made aware of her son’s continued violent behaviors and threats during his hospitalization, his refusal
to acknowledge or admit his mental illness, and his refusal to undergo necessary treatment, including medication, to control his
symptoms. Ms. Shick agreed to have her son discharged to her care, allegedly promising the psychiatrist that she will ensure her
son will undergo appropriate, necessary, and ongoing psychiatric treatment.

However, Ms. Shick again did not do so. She returned to her yacht rather than more closely providing management, guidance,
and assistance to her son (6/10/08 Event, p. 3).

After the June 2008 release, Shick traveled to Oregon because he had been admitted into a Chemistry Ph.D. program at Portland
State University. On December 28, 2009, Shick attacked a security guard at the Portland Airport and was involuntarily committed
and treated. He was initially treated at Providence Portland Medical Center and thereafter was involuntarily committed and treated
at a psychiatric facility located in Pendleton, Oregon.

Ms. Shick was contacted by the administrative staff at the psychiatric facility and advised of her son’s history, condition, treat-
ment, and prognosis. At discharge, Shick’s treating psychiatrists opined that Shick will need to be rehospitalized early and often
before he becomes dangerous to himself or others.

Even assuming that Ms. Shick made promises upon her son’s discharge from the New York facilities that serve as a basis for
characterizing her as one who takes charge of a third person likely to cause bodily injury to others if not controlled, any control
that Ms. Shick was to exercise would have ended upon his confinement in Oregon to an institution that assumed full control of Shick
until the institution decided to relinquish control by releasing him from the institution.

The Second Amended Complaint does not allege that Ms. Shick agreed to take control of her son upon his release from the
Oregon facility. To the contrary, the prognosis that her son will need to be hospitalized early and often is inconsistent with any find-
ing that Ms. Shick would be capable of taking control of her son.

Furthermore, the facts described in the Second Amended Complaint show that her son lived independently and made his own
decisions, many of which were inconsistent with his best interests.

During the six-month period prior to the shooting incident, on numerous occasions Ms. Shick urged her son to take his medi-
cine and to seek treatment at Western Psych. He did not do so.

Most of plaintiffs’ briefs describe factual allegations that may support a finding that Ms. Shick could have done more. She knew
of her son’s history; she knew that he was decompensating; and she knew that her son was refusing to attend the psychiatric
clinic or to take any medicine. According to plaintiffs, there is a reasonable likelihood that there would have been a different
scenario if Ms. Shick had not remained on a boat in the Caribbean several hundred miles away from the apartment that her son
occupied. Even assuming that this is so, § 319 does not apply. While Ms. Shick is being criticized for her failure to take charge of
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her son, under tort law, she was not required to do so because tort law does not impose a duty on a parent of an adult child to
control the conduct of that child so as to prevent the child from causing physical harm to another. See § 314 of the Restatement
(Second) of Torts set forth at page 12 of this Opinion.

In summary, plaintiffs cannot recover under § 319 because Ms. Shick was not “one who took charge of a third person.”
Plaintiffs contend that this case is governed by Donegal Mut. Ins. Co. v. Baumhammers, 938 A.2d 286 (Pa. 2007). In that case,

the adult son of Mr. and Ms. Baumhammers lived with his parents. He left home to engage in a shooting spree where he killed five
persons and seriously injured a sixth.

At the time of the incident, the parents were insured under a homeowners’ policy covering the parents as well as their son. The
insurance company filed a complaint for declaratory judgment requesting that the court enter a judgment that the insurance
company had no duty to defend or indemnify the son or the parents in the civil actions filed against them.2

The complaint alleged that the parents acted negligently in failing to take possession of their son’s gun and/or alert law enforce-
ment authorities or mental health care providers of their son’s dangerous propensities. It was upon this assertion of negligence that
the plaintiffs sought recovery against the parents. The court was asked to determine whether the alleged negligence of the parents
and injuries resulting therefrom qualified as an “accident” obligating the insurance company to defend the parents. The
Pennsylvania Supreme Court ruled that the insurance company had a duty to provide a defense because whether an injury is the
result of an accident is to be determined from the viewpoint of the insured and not from the viewpoint of the one who committed
the act causing the injury.

In deciding whether there was insurance coverage, the Court never decided whether the allegations against the Baumhammers
stated a cause of action. For insurance coverage issues, the Court assumed that the complaint stated a cause of action against the
Baumhammers. See n.3 which reads as follows: “With respect to the complaints filed by Plaintiffs against Parents, there has been
no determination as to whether Parents acted negligently. We do not reach the question of whether Donegal must indemnify Parents
should there be a verdict against them, as this case has not progressed passed the pleading stage; therefore, we will only address
the duty to defend.”

Also see the concurring and dissenting opinion of Chief Justice Cappy where he stated: “First, I write to re-emphasize that at
this point in time, we address whether Donegal must provide a defense to the Baumhammers, not whether the Baumhammers are
legally liable for the claims made against them and Donegal must pay.” Id. at 297.

Furthermore, the Superior Court Opinion in Baumhammers stated: “The issue of Parents’ alleged negligence has yet to be
litigated, and we express no opinion on it.” 893 A.2d 797, 813 n.14 (Pa. Super. 2006).

In summary, plaintiffs’ reliance on Baumhammers is misplaced because the Court never considered whether the complaint
stated a cause of action.

Plaintiffs also cite Hutchison v. Luddy, 742 A.2d 1052 (Pa. 1999), where the Court ruled that the Bishop and the Dioceses were
liable for the negligent failure to control a priest’s criminal pedophiliac behavior. Hutchison provides no support to either party
because the sole issue the Court addressed was whether the master was responsible for controlling a servant who was acting
outside the scope of his employment. In the present case, there is no master-servant relationship.

II.

I now consider whether plaintiffs may establish negligence based on § 324A of the Restatement (Second) of Torts which reads
as follows:3

§ 324A. Liability to Third person for Negligent Performance of Undertaking

One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as
necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm
resulting from his failure to exercise reasonable care to protect his undertaking, if

(a) his failure to exercise reasonable care increases the risk of such harm, or

(b) he has undertaken to perform a duty owed by the other to the third person, or

(c) the harm is suffered because of reliance of the other or the third person upon the undertaking.

For liability to be imposed on Ms. Shick, plaintiffs must establish that: (1) Ms. Shick rendered services to her son which she
should have recognized as necessary for the protection of a third person; (2) physical harm resulted from Ms. Shick’s failure to
exercise reasonable care to protect third persons; and (3) the failure to exercise reasonable care increased the risk of harm to the
third person.4

The arguments plaintiffs raise in support of their § 324A claim do not differ significantly from the arguments raised in support
of their § 319 claim.

Plaintiffs allege that Ms. Shick told the health providers that she would work with her son to ensure that he became and
remained mental health compliant. However, she never did so. Her son was rarely, if ever, mental health compliant. Yet, instead of
placing him in an assisted-living facility and providing him with a secure, stable, and monitored living situation under her direct
control, Ms. Shick sailed the Caribbean and moved her dangerously mentally ill son from one graduate program to another. While
Ms. Shick made some effort to manage her son’s mental health care, she wholly failed in that undertaking.

Plaintiffs also allege that Ms. Shick, from a distance, managed all aspects of her son’s life. She became his legal guardian in
all but name; in fact and in deed, she controlled her son’s life. She did so because she knew as early as 2005 that her son was
incapable of living on his own.

Plaintiffs further allege that Ms. Shick provided her son with his primary means of financial support and she orchestrated his
physical and mental care such as it was. She helped her son complete applications for graduate programs, for Social Security assis-
tance, and so on. Again and again, she acted as a guardian and not a mother of an adult child. Plaintiffs contend that while she was
not given the legal title of guardian, the law must look to the substance over form.

The facts alleged in plaintiffs’ Second Amended Complaint are inconsistent with plaintiffs’ picture of Ms. Shick, as a “guardian,”
controlling all aspects of her son’s life. Ms. Shick lived hundreds of miles away. In the Second Amended Complaint, plaintiffs allege
that Ms. Shick left her son in Pittsburgh (the city in which her son resided) while sailing in the Atlantic Ocean and Caribbean Sea.
Thus, any services taken for the protection of her son and third persons were at best half-hearted efforts to manage her son’s affairs
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from afar. These halfhearted efforts constituted a failure to exercise reasonable care to protect third persons. Furthermore, plain-
tiffs contend that a fact-finder may determine that Shick would have been confined prior to the shooting if Ms. Shick had exercised
reasonable care in seeking care for her son.

However, a § 324A claim does not impose liability upon a showing that one who was rendering services failed to provide the
quality of services needed to protect third persons. Section 324A is an exception to the general rule set forth in § 314 that an actor
has no duty to take affirmative precautions for the aid or protection of another.

This exception imposes liability on an actor who undertakes to render services for the protection of a third person only if “his
failure to exercise reasonable care increases the risk of such harm.” Restatement (Second) of Torts § 324A(a).

This provision requires a showing that Ms. Shick’s involvement in her son’s life, as described in plaintiffs’ Second Amended
Complaint, increased the risk of harm to third persons. In other words, the controlling issue for a § 324A(a) claim is whether it is
less likely that the shootings would have occurred if Ms. Shick had made no effort to seek psychiatric care for her son. There are
no allegations in the Second Amended Complaint that would support such a finding.

Plaintiffs refer to Ms. Shick’s furnishing money to her son for rent and for other living expenses. Plaintiffs do not explain
why these payments increased the likelihood that Shick did not receive treatment for his schizophrenia. Furthermore, § 324A
applies to one who renders services to another that he or she should recognize as necessary for the protection of a third person.
There are no allegations to support a finding that Ms. Shick recognized that these payments were necessary for the protection
of third persons.

Plaintiffs also refer to Shick’s New York commitments in which he was released to the care of his mother. However, the mental
health providers who made the decision to release Shick to the care of his mother would have known that his mother could not force
her son to undergo further treatment or to take his medicine. Also, any claim that he would still be confined if his mother, in the New
York confinements, had not agreed to her son being released to her care is inconsistent with Oregon’s decision to release Shick.

SUMMARY
As a general rule, tort law does not impose any obligation upon an actor to take affirmative precautions for the aid or protec-

tion of another. See page 12 of this Opinion. Sections 319 and 324A are exceptions to the general rule.
Section 319 does not apply because it imposes liability only on a person who is in a position to control a third person who is likely

to cause bodily harm to others if not controlled.
Section 324A does not apply because it requires more than a showing of that Ms. Shick’s efforts to obtain treatment for her son’s

schizophrenia were minimal and inadequate. Recovery under § 324A requires a showing that those services which Ms. Shick
provided increased the likelihood that her son would harm others. The pleadings do not support such a finding.

PRELIMINARY OBJECTIONS OF UNIVERSITY OF PITTSBURGH PHYSICIANS AND UPMC
Plaintiffs allege that from December 23, 2011 until the date of the shooting, Shick received medical care from numerous physi-

cians employed by University of Pittsburgh Physicians (“UPP”) and UPMC. Plaintiffs further allege that while these physicians
were not psychiatrists, from their observations and a review of Shick’s medical records, these physicians knew, or should have
known, that Shick was severely mentally disabled and in need of immediate treatment. While many of these physicians strongly
encouraged Shick to seek psychiatric treatment at Western Psych, none took any steps to have Shick involuntarily examined and
committed.

The steps that a patient’s physician would take are set forth in 50 P.S. § 7302(a):

§ 7302. Involuntary emergency examination and treatment authorized by a physician–not to exceed one hundred twenty
hours

(a) Application for Examination.–Emergency examination may be undertaken at a treatment facility upon the certi-
fication of a physician stating the need for such examination; or upon a warrant issued by the county administrator
authorizing such examination; or without a warrant upon application by a physician or other authorized person who has
personally observed conduct showing the need for such examination.

(1) Warrant for Emergency Examination.–Upon written application by a physician or other responsible party setting
forth facts constituting reasonable grounds to believe a person is severely mentally disabled and in need of immediate
treatment, the county administrator may issue a warrant requiring a person authorized by him, or any peace officer, to
take such person to the facility specified in the warrant.

(2) Emergency Examination Without a Warrant.–Upon personal observation of the conduct of a person constituting
reasonable grounds to believe that he is severely mentally disabled and in need of immediate treatment, and physician
or peace officer, or anyone authorized by the county administrator may take such person to an approved facility for an
emergency examination. Upon arrival, he shall make a written statement setting forth the grounds for believing the
person to be in need of such examination.

Under these provisions, the physician submits a written application setting forth the facts constituting reasonable grounds to
believe a person whom the physician examined and/or treated is severely mentally disabled and in need of immediate treatment.
The county administrator then decides whether to issue a warrant authorizing a peace officer to take this person to the facility
specified in the warrant. A person taken to a facility will be examined by a physician within two hours of arrival. The person will
be discharged unless the physician determines the person to be severely mentally disabled and in need of emergency treatment,
which shall begin immediately. 50 P.S. § 7302(b).

It is plaintiffs’ contention that these physicians who examined and possibly treated Shick breached a duty of care owed to Shick
and members of the public by their failure to begin the commitment process by submitting a written application to the county
administrator or his/her designee.

Plaintiffs are not contending that common law tort law recognizes any cause of action by persons injured as a result of the failure
of the physicians to begin the commitment process.

Plaintiffs’ claims against UPP and UPMC are based solely on 50 P.S. § 7114(a) in the Mental Health Procedures Act which reads
as follows:

§ 7114. Immunity from civil and criminal liability
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(a) In the absence of willful misconduct or gross negligence, a county administrator, a director of a facility, a physi-
cian, a peace officer or any other authorized person who participates in a decision that a person be examined or treated
under this act, or that a person be discharged, or placed under partial hospitalization, outpatient care or leave of absence,
or that the restraint upon such person be otherwise reduced, or a county administrator or other authorized person who
denies an application for voluntary treatment or for involuntary emergency examination and treatment, shall not be civilly
or criminally liable for such decision or for any of its consequences.

(b) A judge or a mental health review officer shall not be civilly or criminally liable for any actions taken or deci-
sions made by him pursuant to the authority conferred by this act.

While the heading of § 7114(a) is “Immunity from civil and criminal liability,” plaintiffs correctly state that case law reads
§ 7114(a) to impose liability on the persons described in § 7114(a) for willful misconduct or gross negligence. In other words,
§ 7114, as construed by the Pennsylvania appellate courts, is a double-edged sword. It protects persons involved in the involuntary
commitment process by using a gross negligence standard. At the same time, it permits causes of action to be maintained, not
recognized in tort law, upon a showing of gross negligence. See Goryeb v. Commonwealth Dept. of Public Welfare, 575 A.2d 545,
549 (Pa. 1990).

The scope of the Mental Health Procedures Act is set forth in 50 P.S. § 7103.5 It establishes rights and procedures only for
(i) all involuntary treatment of mentally ill persons, whether inpatient or outpatient, and (ii) voluntary inpatient treatment of
mentally ill persons. It does not apply to physicians and other health care providers who provide involuntary outpatient treatment
because § 7103 provides that the Act only establishes rights “for all involuntary treatment of mentally ill persons, whether inpa-
tient or outpatient, and for all voluntary inpatient treatment of mentally ill persons .... ”

While the case law holds that the Mental Health Procedures Act establishes claims of a third person injured because of the gross
negligence of “a county administrator, a director of a facility, a physician, a peace officer or any other authorized person who
participates in a decision that a person be examined or treated under this act,” under § 7103, these rights extend only to gross
negligence of persons involved in the involuntary treatment of mentally ill persons and voluntary inpatient treatment of mentally
ill persons. Section 7103 does not give rights to any persons harmed as a result of negligent voluntary outpatient care.

In the present case, the alleged gross negligence never involved any inpatient treatment and during the relevant period Shick
was never examined under the Mental Health Procedures Act. All treatment was voluntary outpatient treatment; such treatment
is outside the scope of the Act.

Furthermore, § 7114(a) does not cover physicians who never sought an emergency examination or emergency treatment
because these physicians were not authorized persons participating in a decision that Shick be examined or treated. Since these
physicians never started the process for seeking an emergency examination (50 P.S. § 7302 at p. 20 of this Opinion), no decision
was ever made as to whether Shick should be involuntarily examined and receive involuntary treatment.

In DeJesus v. United States of America Dept. of Veterans, 479 F.3d 271, 283-84 (3rd Cir. 2007), the controlling issue was whether
the recently released shooter who killed four children was released while a voluntary inpatient or while an outpatient receiving
outpatient care:

However, determining that the VA provided physicians and other authorized persons who participated in decisions
regarding DeJesus’s ultimate discharge does not bring it within the MHPA. Rather, the VA is only liable under the duty
imposed by the MHPA if DeJesus was a patient at an appropriate facility. The MHPA applies to “involuntary treatment
of mentally ill persons, whether inpatient or outpatient, and for all voluntary inpatient treatment of mentally ill persons.”
50 Pa. Cons.Stat. § 7103. Pennsylvania courts have held that the MHPA does not apply to voluntary outpatient treatment.

(Citations omitted. Emphasis added.)

In McKenna v. Mooney, 565 A.2d 495 (Pa. Super. 1989), wrongful death and survival actions were brought against a psychiatrist
based on medical malpractice. The psychiatrist sought leave of court to amend his answer to plead the immunities included in the
Mental Health Procedures Act.

I denied the motion except as to allegations regarding the defendant’s decision to discharge the decedent. The Superior Court
affirmed because voluntary outpatient treatment is omitted from the coverage of the act:

The scope of the Act is clearly stated as “establish[ing] rights and procedures for all involuntary treatment of
mentally ill persons, ... and for all voluntary inpatient treatment of mentally ill persons.” 50 Pa.C.S.A. § 7103. “‘Inpatient
treatment’ ... includes[s] all treatment that requires full or part-time residence in a facility.” Id. Although this Court has
not yet faced this issue, the Commonwealth Court has in McHale v. Cole, 119 Pa.Commw. 334, 547 A.2d 485 (1988). The
McHale court found that an individual receiving voluntary out-patient treatment was “specifically omitted from the
coverage of the Act.” Id. at 338, 547 A.2d at 487. We find the Commonwealth Court’s observation both persuasive and
dispositive. The only allegation of negligence averred in the Plaintiff-Appellees’ complaint which would fall within the
immunity provision of the Act, 50 Pa.C.S.A. § 7114, is Mooney’s decision to discharge the decedent from the hospital. With
respect to this claim, the court permitted Mooney to amend his answer to plead the Act as a defense. Because the Act
would clearly not be applicable to any other allegation set forth in the complaint, we conclude that the court did not abuse
its discretion in refusing Mooney permission to amend his answer.

Id. at 496.

Herman v. County of York, 482 F.Supp.2d 554 (M.D. Pa. 2007), involved a similar issue–Do the immunity provisions of the Mental
Health Procedures Act apply to a medical malpractice action?

In this case, a prisoner (“Herman”) committed suicide while incarcerated in the juvenile housing area of York County Prison
(“YCP”). He was, in fact, incarcerated in a behavioral adjustment unit of the County Jail. The estate of the prisoner filed a
complaint, including a medical malpractice claim against the Prison Health Services and two nurses who evaluated the decedent.
These defendants sought dismissal on the ground that the Mental Health Procedures Act renders them immune from civil liability
in the absence of gross negligence. The plaintiffs responded by contending that the Act does not apply because it does not reach
voluntary outpatient treatment.

The Court stated that there is no evidence in the record to suggest that any proceedings for the involuntary examination or treat-
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ment of Herman were instituted pursuant to the Act while he was incarcerated at YCP. To the contrary, the nurses found him to be
sufficiently stable to be housed in YCP’s general juvenile population. The Court stated:

. . . , thus as no proceedings for Herman’s involuntary examination or treatment were instituted by YCP pursuant to the
MHPA, and his interactions with PHS employees at YCP were not in the course of any “voluntary inpatient treatment,”
we fail to see how the MHPA can provide immunity to the PHS defendants here.

Id. at 567-68.

Plaintiffs’ reliance on Zator v. Coachi, 939 A.2d 349 (Pa. Super. 2007), is misplaced because in that case family members and a
police officer sought involuntary commitment under § 302 of the Mental Health Procedures Act based on conduct they observed,
including Patrick Zator repeatedly and forcefully striking his head on a porch post. Doctors, a social worker, and the mental health
hospital participated in the decision not to commit Mr. Zator for mental health treatment on an involuntary basis pursuant to 50
P.S. § 7302.

Days later, Mr. Zator committed suicide. The administrator of the estate sued those involved in the decision not to accept and
commit Mr. Zator for mental health treatment on an involuntary basis. The Court addressed the issue of whether the trial court
judge erred in awarding summary judgment. The Superior Court held that “we cannot dismiss or diminish the need for a factfinder
to consider whether, in fact, the defendants’ collective decision not to treat Patrick on an involuntary basis amounts to gross
negligence. We conclude accordingly that the trial court erred in awarding summary judgment.” Id. at 354.

This case does not apply because it involves a decision made by those with authority to commit a person under the Mental
Health Procedures Act. Thus, it is governed by § 7114(a) which creates a cause of action upon a showing of gross negligence against
an authorized decision maker for denying an application for involuntary examination and commitment.

For these reasons, I am dismissing plaintiffs’ claims based on 50 P.S. § 7114(a).

PRELIMINARY OBJECTIONS REGARDING OWNERSHIP AND CONTROL
I now consider the preliminary objections of the University of Pittsburgh and UPMC seeking dismissal of plaintiffs’ claims

based on alleged ownership or control.
When I read plaintiffs’ Second and Third Amended Complaints in a manner most favorable to plaintiffs, I find that the

Complaints state a cause of action based on alleged ownership and control.
For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 27th day of May, 2014, upon consideration of defendants’ preliminary objections to plaintiffs’ Second and Third

Amended Complaints, it is hereby ORDERED that:

(1) all claims against Susan Shick are dismissed;
(2) all claims against the University of Pittsburgh Physicians are dismissed;
(3) all claims against UPMC, other than the claims based on ownership and control, are dismissed; and
(4) defendants’ preliminary objections are otherwise overruled.

BY THE COURT:
/s/Wettick, J.

1 Similar claims are made by other victims in Taylor v. University of Pittsburgh Physicians, No. GD-12-018032, and Byers v.
University of Pittsburgh Physicians, No. GD-12-012828. My rulings will govern these other cases. Before ruling on the preliminary
objections to the Leight Second Amended Complaint, I considered the briefs filed by plaintiffs’ counsel in these other cases.
2 A second issue was, if there was insurance coverage, whether the shootings were the result of a single occurrence or a multiple
occurrence.
3 The Brief of Keith H. Taylor in Support of Plaintiffs’ Response to Defendant Susan Shick’s Preliminary Objections addresses the
negligence claims based on § 324A.
4 The factual allegations in the Second Amended Complaint do not support a finding that Ms. Shick had undertaken to perform a
duty owed by another to a third person (clause (b) to § 324A) or that the other who owed the duty or the third party who was injured
was relying on Ms. Shick to render services for the protection of the third party (clause (c) to § 324A).
5 This section reads as follows:

§ 7103. Scope of act

This act establishes rights and procedures for all involuntary treatment of mentally ill persons, whether inpatient or
outpatient, and for all voluntary inpatient treatment of mentally ill persons. “Inpatient treatment” shall include all treat-
ment that requires full or part-time residence in a facility. For the purpose of this act, a “facility” means any mental health
establishment, hospital, clinic, institution, center, day care center, base service unit, community mental health center, or
part thereof, that provides for the diagnosis, treatment, care or rehabilitation of mentally ill persons, whether as outpa-
tients or inpatients.

Events footnotes:
2 When the Amended Complaint was drafted, Defendant Shick Estate had not yet received all of Shick’s inpatient hospitalization
treatment records. Defendant Shick’s counsel subsequently obtained and provided the remaining records, revealing that all six of
Shick’s prior inpatient psychiatric hospitalizations were the result of peace officers and/or healthcare personnel determining that
Shick’s mental illness caused him to be an imminent danger to himself or others, requiring involuntary commitment and treatment,
and the dates of each. Upon receipt of the UPMC Defendants’ Responses to Plaintiffs’ Requests for Production, Plaintiffs seek
leave to file a Second Amended Complaint, making any necessary and/or desirable corrections in regard to the UPMC Defendants,
as well as more completely describing Shick’s severe mental illness and resultant danger to others, and Susan’s knowledge and
actions regarding the same.
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3 The recently received treatment records confirm that Susan had also previously agreed to take charge of Shick and ensure he
underwent the necessary treatment to prevent him from being a danger to others in order to obtain his discharge from his second
involuntary commitment on 6/3/05, but then negligently failed to exercise reasonable care to do so.

City of Pittsburgh, a Pennsylvania Second Class City
and Home Rule Municipality, by its Treasurer v.

UPMC, a Pennsylvania Nonprofit, Non-Stock Corporation
Declaratory Judgment—Employment—Taxation—Payroll Tax—Preliminary Objections—Institution of Purely Public Charity

No. GD-13-005115. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—June 30, 2014.

OPINION
AND ORDER OF COURT

UPMC’s preliminary objections requesting dismissal of plaintiffs Second Amended Complaint seeking declaratory relief
pursuant to the Declaratory Judgments Act, 42 Pa.C.S. § 7531, et seq., is the subject of this Opinion and Order of Court. UPMC’s
grounds for dismissal include the failure to state a cause of action and the failure to exhaust administrative remedies.

This case arises because neither UPMC nor its wholly-owned subsidiaries pay the Pittsburgh Payroll Tax. The subsidiaries rely
on the provisions in the Payroll Tax exempting charitable organizations. UPMC contends that it does not have any employees.
It also contends that it is a charitable organization.

Section 53 P.S. 6924.303(a) of an Enabling Act (53 P.S. § 6924.303) allows the City of Pittsburgh to assess a payroll tax on employers
conducting business activity within the City:

(a) A city of the second class may levy, assess or collect a tax that does not exceed fifty-five hundredths percent on
payroll amounts generated as a result of an employer conducting business activity within a city of the second class. For
purposes of a payroll tax levied, assessed or collected by a city of the second class, the business activity shall be directly
attributable to activity within a city of the second class. For purposes of computation of the payroll tax imposed pursuant
to this section, the payroll amount attributable to the city shall be determined by applying an apportionment factor to total
payroll expense based on that portion of payroll expense which the total number of days an employe, partner, member,
shareholder or other individual works within the city bears to the total number of days such employe or person works
within and outside of the city.

Section 6924.303(a.1) governs charitable organizations:

(a.1) A charitable organization that qualifies for tax exemption pursuant to the act of November 26, 1997 (P.L. 508, No.
55), known as the “Institutions of Purely Public Charity Act,” shall calculate the tax that would otherwise be attributable
to the city, but shall only pay the tax on that portion of its payroll expense attributable to business activity for which a tax
may be imposed pursuant to section 511 of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. § 1 et seq.).
If the charity has purchased or is operating branches, affiliates, subsidiaries or other business entities that do not
independently meet the standards of the “Institutions of Purely Public Charity Act,” the tax shall be paid on the pay-
roll attributable to such for-profit branches, affiliates or subsidiaries, whether or not the employes are leased or placed
under the auspices of the charity’s umbrella or parent organization. Nothing in this subsection shall restrict the ability of
a charitable organization to contract with the city to provide services to the city in lieu of some or all taxes due under this
section.

(Footnote omitted.)

Section 6924.303(j) of the Enabling Act defines employer as all persons conducting business activity within a city of the second
class, and defines payroll amounts as all amounts paid by an employer as salaries. It allows a city of the second class to “levy, assess
or collect a tax that does not exceed fifty-five hundredths percent on payroll amounts generated as a result of an employer
conducting business activity within a city of the second class.” 53 P.S.·§ 6924.303(a).

Pittsburgh’s ordinance imposing the Payroll Tax permitted by the enabling legislation is codified in Chapter 258 of the
Pittsburgh Code (see Attachment 1).

The provisions of this ordinance, referred to in this Opinion as the Payroll Tax, mirror the terms of the Enabling Act. An
employer means “any person conducting business activity within the City, except for a governmental entity.” § 258.01(e). An
employee includes “any individual in the service of an employer ....” § 258.01(d). A payroll expense means “all compensation
earned by an employee or by a self-employed individual.” § 258.01(g). A tax is levied at the rate of fifty-five hundredths (.55)
of one percent on the amount of payroll expense generated as a result of an employer conducting business activity within the
City. § 258.02.

Thousands of persons are employees of UPMC wholly-owned subsidiaries. Plaintiff contends that for purposes of the Payroll
Tax, UPMC is the employer of the persons employed by UMPC’s wholly-owned subsidiaries or, in other words, that the term
employer as used in the Payroll Tax means the parent of a wholly-owned subsidiary, at least where the parent exercises control
over the subsidiary.

Thus, in its Second Amended Complaint, Pittsburgh seeks the following declaratory relief:1

(1) A declaratory judgment that UPMC is an “employer” of all employees of all the subsidiaries, affiliates and other
entities which it controls;

(2) A declaratory judgment that UPMC is not an Institution of Purely Public Charity (“IPPC”) exempt from the
payment of The City’s Payroll Tax.
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(3) An order requiring UPMC to file quarterly Payroll Tax returns covering all of its operations beginning from
March 31, 2007 to the present.

I initially consider Pittsburgh’s request that I declare that any employee of a wholly-owned subsidiary shall be treated as an
employee of UPMC for purposes of Pittsburgh’s Payroll Tax.2

If this relief is granted, UPMC and its wholly-owned subsidiaries would be compressed into a single employer (UPMC), and
UPMC would now be responsible for the reporting requirements for each of its subsidiaries and would be responsible for payment
of any payroll taxes based on a subsidiary’s payments to its employees. UPMC seeks dismissal based on the language of the Payroll
Tax which, according to UPMC, taxes the entity conducting the business activity in Pittsburgh based on the amount of compensa-
tion the entity pays its employees.

I begin with a hypothetical that has nothing to do with charitable exemptions.
Miller, Inc. has ten employees on its payroll. These employees oversee and provide administrative services to Miller, Inc.’s hold-

ings, including the following wholly-owned subsidiaries: Miller Builders, Inc. (31 employees on its payroll); Miller Transportation,
Inc. (53 employees on its payroll); and Miller Paving, Inc. (16 employees). Each of the four corporations has its office in the City
of Pittsburgh. Each is a for-profit corporation.

For this hypothetical, under the language of the Enabling Act and City ordinance, each corporation is an employer (defined as
a person conducting business activity within Pittsburgh). Each corporation compensates individuals in its service. Thus, each
corporation is responsible for payment of the Payroll Tax based on that corporation’s payroll.

There is nothing in the Enabling Act or the Payroll Tax which suggests that subsidiaries will be treated in a different fashion
from other corporate entities. The tax is levied on the corporate entity which conducts “business activity within the City” at a rate
of .55 of 1% of its payroll.

If a subsidiary fails to make a payment, under well-recognized legal principles, the City may look to the parent for payment
upon a showing that the corporate structures are a sham. However, as long as the payrolls include all 110 employees described in
the hypothetical, the Payroll Tax looks to each employer to pay the wage tax for wages paid to its employees.

In summary, the Payroll Tax is a tax that can be easily administered. The employer’s payroll triggers the duty to pay this tax
and the amount of the tax. There is nothing in the Enabling Act or the Payroll Tax that compresses several taxpayers into a single
taxpayer. There is nothing in the Enabling Act or Payroll Tax that excuses a corporation from paying the Payroll Tax on the ground
that it is a wholly-owned subsidiary. Under the clear language of the Enabling Act and the Payroll Tax, the payroll tax is levied
upon the entity that conducts the business and pays the salary.

Pittsburgh contends that the provisions of the Enabling Act governing charitable organizations (53 P.S. § 6924.303(a.1)) support
its contention that the parent is deemed to be the employer of employees of wholly-owned subsidiaries claiming to be charitable
organizations qualifying for tax exemption. Plaintiff relies on the following provision within the Enabling Act:

If the charity has purchased or is operating branches, affiliates, subsidiaries or other business entities that do not
independently meet the standards of the “Institutions of Purely Public Charity Act,” the tax shall be paid on the
payroll attributable to such for-profit branches, affiliates or subsidiaries, whether or not the employes are leased or
placed under the auspices of the charity’s umbrella or parent organization.3

Plaintiff has not offered a satisfactory explanation as to how this provision supports plaintiffs contention that the Enabling Act
and the Payroll Tax provide that the parent is the employer of employees of wholly-owned subsidiaries claiming to be charitable
organizations.

Also, since it is plaintiffs position that UPMC is not a charitable organization, it would seem that the legislation applicable to a
“charity” which has purchased or is operating branches, affiliates, subsidiaries, or other entities does not apply.

Furthermore, this legislation (53 P.S. § 6924.303(a.1)) addresses the obvious—a charitable organization and a for-profit
subsidiary cannot avoid the Payroll Tax by placing employees of a for-profit enterprise on the payroll of a charity.

Finally, the above provision of the Enabling Act never addresses whether the tax shall be paid by the for-profit subsidiary or
the charity.

My ruling is a narrow ruling that does not consider whether UPMC or any of its subsidiaries are charitable organizations. I am
dismissing plaintiffs Second Amended Complaint because there is no basis in the law for this court to disregard corporate form
and the existence of UPMC’s subsidiaries. Employees of a subsidiary, such as Mercy Hospital, are not employees of UPMC. Thus,
Pittsburgh cannot look to UPMC to pay a payroll tax based on payments Mercy Hospital made to its employees.

This lawsuit is brought on behalf of the City of Pittsburgh by its Treasurer. agree with UPMC that if the Treasurer believes
that a subsidiary, such as Mercy Hospital, is not a charitable organization that qualifies for tax exemption, laws permit the
Treasurer to calculate the tax that the subsidiary should have paid and to institute proceedings against the subsidiary to recov-
er the unpaid tax based on the subsidiary’s payroll. Nothing in this Opinion suggests that the Treasurer may not proceed in
this fashion.

For these reasons, I enter the following Order of Court:

ORDER OF COURT

On this 25th day of June, 2014, upon consideration of the preliminary objections of UPMC, it is ORDERED, ADJUDGED, AND
DECREED that plaintiff ’s Second Amended Complaint is dismissed for failure to state a cause of action.

BY THE COURT:
/s/Wettick, J.

1 In this litigation, plaintiff seeks an interpretation of the Payroll Tax. Plaintiff cites case law indicating that a declaratory
judgment action is appropriate when the plaintiff seeks an interpretation of the language in an ordinance or statute.
2 If UPMC prevails as to the relief sought in Pittsburgh’s first prayer for relief, Pittsburgh cannot prevail in its remaining requests
for relief.
3 Similar language is set forth in § 258.03(d) governing computation of the Payroll Tax.
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ATTACHMENT 1

Pittsburgh, Pennsylvania, Code of Ordinances » - HOME RULE CHARTER of the CITY OF PITTSBURGH, PENNSYLVANIA »
TITLE TWO: -FISCAL » ARTICLE VII: -BUSINESS RELATED TAXES » CHAPTER 258: PAYROLL TAX »

CHAPTER 258: PAYROLL TAX

§ 258.01 DEFINITIONS.
§ 258.02 LEVY AND RATE.
§ 258.03 COMPUTATION OF TAX.
§ 258.04 PAYMENTS.
§ 258.0 REGISTRATION.
§ 258.06 RETURNS.
§ 258.07 PENALTIES AND INTEREST.
§ 258.08 REPEALS.

§ 258.01 DEFINITIONS.

The following words and phrases when used in this chapter shall have the meanings given to them in this section unless the
context clearly indicates otherwise:

(a) BUSINESS means any activity, enterprise, profession, trade or undertaking of any nature conducted or engaged
in, or ordinarily conducted or engaged in, with the object of gain, benefit or advantages, whether direct or indirect,
to the taxpayer or to another or others. The term shall include subsidiary or independent entities which conduct oper-
ations for the benefit of others and at no profit to themselves, nonprofit businesses, and trade associations. A person
shall be deemed to be conducting business within the City who engages, hires, employs or contracts with one (1) or
more individuals as employees or is self-employed and, in addition, does at least one (1) of the following: (1) main-
tains a fixed place of business within the City; (2) owns or leases real property within the City for purposes of such
business; (3) maintains a stock of tangible, personal property in the City for sale in the ordinary course of business;
(4) conducts continuous solicitation within the City related to such business; or (5) utilizes the streets of the City in
connection with the operation of such business, other than for the mere transportation from a site outside the City,
through the City, to a destination outside of the City. A person shall be deemed to be engaged in business who, in
return for rental income, rents, leases or hires real or personal property to others. A person shall not be deemed to
be engaged in business solely by reason of the receipt of income from passive investments for which no services were
rendered.

(b) CHARITY means a charitable organization that qualifies for tax exemption pursuant to the act of November 26, 1997
(P.L. 508, No 55), known as the “Institutions of Purely Public Charity Act.”

(c) COMPENSATIONmeans salaries, wages, commissions, bonuses, net earnings and incentive payments, whether based
on profit or otherwise, fees, tips and any other form of remuneration earned for services rendered, whether paid directly
or through an agent, and whether in cash or in property or the right to receive property.

(d) EMPLOYEE means any individual in the service of an employer, under an appointment or contract of hire or appren-
ticeship, express or implied, oral or written, whether lawfully or unlawfully employed. In addition, for purposes of this
tax, and irrespective of the common law tests for determining the existence of an independent contractor relationship, an
individual performing work or service for compensation shall be deemed to be an employee of the person for whom the
work or service is performed unless: (1) such individual has been and will continue to be free from control or direction
over the performance of such work or service, both under his/her appointment of contract of hire or apprenticeship;
(2) such work or service is either outside the usual course of the business of the person for which such service is
performed; or, (3) such individual is customarily engaged in an independently established trade, occupation, business
or profession.

(e) EMPLOYER means any person conducting business activity within the City, except for a governmental entity.

(f) INTERNAL REVENUE CODE means the Internal Revenue Code of 1986 (Public Law 99-514), as amended.

(g) PAYROLL EXPENSE OR AMOUNTS means all compensation earned by an employee or by a self-employed individual.

(h) PERSONmeans a corporation, partnership, business trust, other association, estate, trust, foundation or natural person.

(i) PROFITS means a share of net income earned for services rendered from a partnership, a limited liability company,
a business trust or S corporation, after provision for all costs and expenses incurred in the conduct thereof, determined
either on a cash or accrual basis in accordance with accepted accounting principles and practices, and including, but not
limited to, any amount treated as net earnings from self-employment for services rendered.

(j) TAX YEAR means a twelve-month period from January 1 to December 31.

(k) TEMPORARY SEASONAL OR ITINERANT BUSINESS shall mean an employer whose presence in the City is of a
duration of one hundred twenty (120) days or less.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.02 LEVY AND RATE.
For general revenue purposes a tax is hereby levied at the rate of fifty-five hundredths (.55) of a percent on the amount of

payroll expense generated as a result of an employer conducting business activity within the City.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.03 COMPUTATION OF TAX.
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(a) For purposes of computation of the tax imposed in Section 258.02, the payroll amount attributable to the
City shall be determined by applying an apportionment factor to total payroll expense based on that portion
of payroll which the total number of days an employee, partner, member, shareholder or other individual
works within the City bears to the total number of days such employee or person works both within and out-
side the City.

(b) Tax base. The tax shall be computed on the payroll expense of the previous quarter attributable to the City.

(c) An employer, which conducts business in the City on a temporary, seasonal or itinerant basis, shall calculate the
tax on the total compensation earned while in the City.

(d) A charitable organization, as defined above, shall calculate the tax that would otherwise be attributable to the City,
but shall only pay the tax on that portion of its payroll expense attributable to business activity for which a tax may
be imposed pursuant to Section 511 of the Internal Revenue Code. If the charity has purchased or is operating
branches, affiliates, subsidiaries or other business entities that do not independently meet the standards of the
“Institutions of Purely Public Charity Act”, the tax shall be paid on the payroll attributable to such for-profit
branches, affiliates or subsidiaries, whether or not the employees are leased or placed under the auspices of the
charity’s umbrella or parent organization.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.04 PAYMENTS.
An employer subject to the tax shall make a return and shall pay the tax quarterly at such time or times and in such manner as

provided in Section 258.06.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.0 REGISTRATION.
Registration. Every person having an office, factory, workshop, branch, warehouse, or other place of business, including

banks, schools, hospitals, non-profit, and trade associations, located in the City or outside the City, who, during any tax year,
performs work or renders services in whole or in part in the City, who has not previously registered, shall within fifteen
(15) days, register with the Treasurer its name and address and shall provide such other information as the Treasurer may
require.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.06 RETURNS.
The first quarterly return, which is due February 28 of the current year, shall be filed and the tax shall be paid based on

the amount of payroll expense during the months of October, November, and December of the preceding year; the second
quarterly return, which is due May 31 of the current year, shall be filed and the tax shall be paid based on the amount of
payroll expense during the months of January, February, and March of the current year; the third quarterly return, which
is due August 31, shall be filed and the tax shall be paid based on the amount of payroll expense during the months of April,
May, and June of the current year; the fourth quarterly return, which is due November 30 of the current year, shall be filed
and the tax shall be paid based on the amount of payroll during the months of July, August, and September of the current
year.

An employer which conducts business in the City on a temporary, seasonal or itinerant basis shall file a return and pay the tax
within ten (10) days of the completion of the temporary, seasonal, or itinerant business.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.07 PENALTIES AND INTEREST.
If for any reason the tax is not paid when due, interest at the rate of six (6) percent per annum on the amount of said tax and

an additional penalty of one ( 1) percent of the amount of the unpaid tax for each month or fraction thereof during which the tax
remains unpaid shall be added and collected.

In addition to any other penalties or enforcement proceedings provided for by ordinance for the collection and enforcement
of taxes:

(1) Any employer who willfully makes any false or untrue statement on the employer’s return shall be guilty of a
misdemeanor of the second degree and shall, upon conviction, be sentenced to pay a fine of not more than two
thousand dollars ($2,000.00) or to a term of imprisonment of not more than two years, or both;

(2) Any employer who willfully fails or refuses to file a return required by this chapter shall be guilty of a
misdemeanor of the third degree and shall, upon conviction, be sentenced to pay a fine of not more than one
thousand dollars ($1,000.00) or to a term of imprisonment of not more than one (1) year, or both; and

(3) Any person who willfully fails or refuses to appear before the Treasurer or his agent in person with the employ-
er’s books, records or accounts for examination when required under the provisions of this Title to do so, or who will-
fully refuses to permit inspection of the books, records or accounts of any employer in the person’s custody or control
when the right to make such inspection by the Treasurer or his agent is requested, shall be guilty of a misdemeanor
and shall, upon conviction, be sentenced to pay a fine of not more than five hundred dollars ($500.00) or to a term of
imprisonment of not more than six (6) months, or both.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)

§ 258.08 REPEALS.
All ordinances and parts of ordinances are repealed to the extent they are inconsistent with this ordinance.

(Ord. 26-2004, eff. 12-20-04; Ord. No. 3-2005, § 1, eff. 1-1-05)
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Global Links v.
Keystone Oaks School District, the County of Allegheny, and the Borough of Greentree

Tax Assessment—Exemption from Taxation—Effective Date for Exemption—
Tax Exemption Day Rule Applicable to Counties of Second Class

No. GD-13-014525. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—July 25, 2014.

OPINION
AND ORDER OF COURT

Global Links has filed an appeal to this court from a ruling of the Allegheny County Board of Property Assessment Appeals and
Review denying its request for an exemption as of July 3, 2012. Motions for summary judgment filed by Global Links and by the
taxing bodies are the subject of this Opinion and Order of Court.

The material facts are not disputed. The only legal issue is whether the tax assessment day rule is applicable to counties of the
Second Class.

Global Links is a purely public charity which provides medical supplies to persons in impoverished and developing countries.
The taxing bodies for this property are Allegheny County, the Borough of Greentree, and Keystone Oaks School District.

On July 3, 2012, Global Links purchased property from Trumbull Realty Co., a taxed entity. After purchasing the property,
Global Links filed for an exemption, effective as of the purchase date, based on its status as a purely public charity.

Global Links received a tax exemption beginning 2013. However, the Office of Property Assessments denied Global Links’
request for tax exempt status for the latter half of tax year 2012 because Global Links was not the owner of the property as of
January 1, 2012. Thereafter, the Board of Property Assessment Appeals and Review denied Global Links’ appeal of the ruling for
the 2012 tax year, stating the Global Links was not the record owner as of January 1, 2012.

Both the Office of Property Assessments and the Board of Property Assessment Appeals and Review based their rulings on the
tax assessment day rule under which the taxable status of a property becomes fixed as of the date designated by law as assessment
day. In Allegheny County, January 1 is the assessment day.

I.
The taxing bodies contend that under the case law governing Second Class counties described below, property taxable on the

date of assessment remains taxable for the entire year even if the property becomes tax exempt during the year.1

In Appeal of Title Services, Inc., 252 A.2d 585 (Pa. 1969), real estate within Allegheny County was sold by a tax exempt author-
ity to a non-tax exempt corporation after the annual assessment date for real estate taxes. The issue the Pennsylvania Supreme
Court addressed was whether the non-exempt corporation must pay a pro rata share of the taxes for the year of sale, or whether
the exempt status continued throughout the entire year.

The Court stated that under settled case law a property which is taxable on the date of assessment continues to be taxable for
the entire year:

Both parties are agreed upon one principle which is well-established both in our case law and in the case law of other
jurisdictions: if property is taxable on the date of assessment, the tax for the entire year must be paid even if the prop-
erty becomes tax-exempt during the year. W. G. Halkett Co. v. Philadelphia, 115 Pa.Super. 209, 210, 175 A. 299 (1934). The
case presently before us involves the converse situation. The taxpayers argue that, if property taxable on the date of
assessment remains taxable for the entire year, then logically it must follow that property which is exempt on the date of
assessment must remain exempt for the entire year. The Board argues that this does not necessarily follow since tax
exemptions must be strictly construed.

Id. at 586.

The Court ruled that the tax assessment day rule also applies where tax exempt property becomes taxable during the year:

The well-nigh universal rule in this country is that the tax status and value of property is set for the entire fiscal year on
the assessment date. ‘The taxable status of property ordinarily becomes fixed as of the date designated by law as assess-
ment day, and, Unless expressly provided to the contrary, no taxes can legally be assessed for a particular year unless the
conditions requisite to liability exist on that day.’ (Emphasis added.) (16 McQuillin, Municipal Corporations, s 44.105, at
333-334.) The law is clear in this Commonwealth that, if property is taxable on the assessment date, it remains taxable
for the entire year and that the value of property is fixed for the entire year on the assessment date regardless of whether
the property appreciates or depreciates in value after that date. Hendel Appeal, 403 Pa. 635, 170 A.2d 109 (1961 ). We
think that if the orderly and uniform system of assessment contemplated by the legislature is to prevail, then it must fol-
low that if property is tax exempt on the day of assessment, it remains exempt for the entire year.

Id. at 587.

The taxing bodies next cite In re Appeal of Sports & Exhibition Authority of Allegheny County, 789 A.2d 316 (Pa. Commw. 2001).
In that case, the Authority, which is immune from taxation, purchased properties from property owners who were not immune from
taxation after the date of assessment (January 1, 1999).

The Board of Property, Assessment, Appeals, Review and Registry determined that these properties were not exempt from tax-
ation for the year 1999, but were immune from taxation for years 2000 and thereafter. The trial court affirmed the ruling of the
Board, and the Authority appealed. On appeal, the Commonwealth Court affirmed the ruling of the trial court:

In reviewing the tax status of the Authority’s purchase year, 1999, we agree with the trial court that there is no exemp-
tion from taxation. Although the Law grants the Authority a tax exemption, it does not specify when that exemption takes
place. The case law fills the gap. It is well settled that “the taxable status of property is determined as of the time when
the assessment is levied and the tax is due, and even if during the year the property is transferred to an owner in whose
hands it is exempt, the exemption is not retroactive, but on the contrary does not commence until the next following date
of assessment.” William G. Halkett Co. v. City of Philadelphia, 115 Pa.Super. 209, 175 A. 299 (1934).
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In Title Services, Inc. Tax Assessment Case. Allegheny Center Associates Tax Assessment Case, 433 Pa. 535, 252 A.2d 585
(1969), a taxpayer purchased real estate from a tax-exempt organization after the annual tax assessment date. The taxpay-
er argued that the real estate should remain tax-exempt for the year of purchase, as the property had been assessed and
fixed for that year. Our Supreme Court reasoned that since a property that is taxable on the date of assessment remains tax-
able for the entire year, a property that is tax exempt on the date of assessment must remain tax exempt for the entire year.

Id. at 318-19.

II.
Global Links contends that assessment legislation, rather than case law, now governs when, in Allegheny County, an exempt

property will be recognized as exempt and that under the controlling assessment legislation, the exemption applies as of the date
of purchase. Global Links makes the following argument in support of its position:

In 1978, the General County Assessment Law was amended to include the following provision:

(b) The board is authorized to make additions and revisions to the assessment roll of persons and property subject
to local taxation at any time in the year, so long as the notice provisions are complied with. All additions and revisions
shall be a supplement to the assessment roll for levy and collection of taxes for the tax year for which the assessment roll
was originally prepared, in addition to being added to the assessment roll for the following calendar or fiscal tax years.

72 P.S. § 5020-505(b).

At the same time, an identical provision was added to the Fourth to Eighth Class County Assessment Law.2

Global Links contends that these 1978 amendments bar Allegheny County’s use of the tax assessment day rule. In support of
this contention, Global Links relies on In re Jubilee Ministries International, supra. In that case, a church organization in Lawrence
County, a Fifth Class County, purchased properties from taxable entities to be used for church-related activities on March 19, 2008.

Jubilee Ministries filed an application for exemption with the Board of Assessment Appeals pursuant to 72 P.S. § 5453.701 which
governs Fourth to Eighth Class Counties and permits appeals before September 1 of each year with a hearing before the Board to
be held no sooner than October 1. A hearing was conducted on October 1, 2008, and on October 3, 2008, the Board issued decisions
granting tax exempt status to each of the properties from this point forward.

Jubilee appealed, challenging the effective date of the tax exempt status. The Commonwealth Court ruled in Jubilee’s favor,
finding that the tax assessment day rule was abrogated by the 1978 amendments to the General County Assessment Law and the
Fourth to Eighth Class County Assessment Law. Under these amendments, the property was tax exempt as of the date of purchase.

The Jubilee Opinion looked to an earlier Opinion of the Commonwealth Court, sitting en banc, Atlantic City Electric Co. v.
United School District, 780 A.2d 766 (Pa. Commw. 2001), which ruled that the 1978 amendments to the General County Assessment
Law and the Fourth to Eighth Class County Assessment Law abrogated the Fourth to Eighth Class Counties’ use of the tax assess-
ment day rule.

According to Global Links, these cases apply to the assessment legislation governing counties of the Second Class because of §
20 (72 P.S. § 5452.20) which provides: “Except where inconsistent therewith, this act does not repeal any provisions of the [General
County Assessment Law].”

This argument fails because Allegheny County has always used the tax day assessment rule and approximately thirteen years
after the 1978 amendments to the General County Assessment Law and the Fourth to Eighth Class County Assessment Law, the
Commonwealth Court in Sports & Exhibition Authority applied the pre-1978 case law holding that the date of assessment estab-
lishes the date property becomes exempt.

Also, see footnote 4 of the Jubilee Opinion which appears to find merit to the trial court’s ruling that Sports & Exhibition
Authority and Atlantic City Electric Co. are not in conflict because the former dealt with a second class city and a second class
county while the latter dealt with the General County Assessment Law and the Fourth to Eighth Class County Assessment Law.

Also, the 1978 legislation was apparently enacted at the same time, using the same language, in both the General Assessment
Law and the Fourth to Eighth Class County Assessment Law in order to eliminate any inconsistency between these two laws. The
fact that the legislature did not include the 1978 amendment in the assessment legislation governing Second Class counties indi-
cates that the 1978 amendments were not intended to reach the assessment legislation governing Second Class counties.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 25th day of July, 2014, it is hereby ORDERED that the Motion for Summary Judgment of the Taxing Bodies is granted;

the Motion for Summary Judgment of Global Links is denied.
BY THE COURT:
/s/Wettick, Jr., J.

1 Allegheny County is the only Second Class County within Pennsylvania.
2 See footnote 7 of In re Jubilee Ministries International, 2 A.3d 706 (Pa. Commw. 2010), which states: “It appears that both the
General County Assessment Law and the Fourth to Eighth Class County Assessment Law were amended at the same time to include
this same language.”

William Towne v.
Sensible Home Warranty, LLC

Real Estate-General—Home Warranty—Venue Limitation—Unconscionable Provisions—Post Trial Relief

No. AR 12-6409. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—June 3, 2014.
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OPINION
Defendant Sensible Home Warranty, LLC (“Sensible”) has appealed to the Superior Court of Pennsylvania from my decision

against resolving its dispute with Plaintiff William Towne with the American Arbitration Association in Washoe County, Nevada.
This Opinion provides the reasons for my decision. See Pa. R.A.P. No. 1925(a).

In August of 2010 Mr. Towne paid Sensible to warrant his home located in the City of Pittsburgh against repairs from malfunc-
tioning components. Mr. Towne paid an extra premium amount to obtain a “Limited Roof Leak” warranty. Sensible’s warranty
requires the contract holder to notify it when a warranted component malfunctions, with Sensible then providing a contractor to
repair or replace the component. In February of 2012 Mr. Towne notified Sensible of a roof leak. Sensible then provided a
contractor. However, after receiving the contractor’s repair estimate, Sensible decided the repair was not covered by the warranty
and informed Mr. Towne that his claim was rejected.

Mr. Towne sued Sensible via a Magisterial District Judge in July of 2012. The Magisterial District Judge found in favor of Mr.
Towne in the amount of $2,850, but Mr. Towne appealed the decision to the Court of Common Pleas. Sensible filed preliminary
objections to Mr. Towne’s complaint on the basis that the warranty mandated dispute resolution via the American Arbitration
Association (“AAA”). The warranty was attached to the preliminary objections and provides: “In the event that a controversy or
claim arises that is related to or out of this subjective [sic] agreement, it must be submitted to the AAA in the state of Nevada,
Washoe Country [sic] regardless of contract holder residency.” The Honorable Judge R. Stanton Wettick, Jr. found the arbitration
clause unconscionable and therefore overruled the preliminary objections. See 4/13/2013 Order. A three attorney Court of Common
Pleas compulsory arbitration board awarded Mr. Towne $14,393, and Sensible appealed.

Sensible then filed a motion for summary judgment arguing that Mr. Towne had no proof of a breach of the warranty. I denied Sensible’s
motion for summary judgment (see 12/18/2013 Order), and the dispute was assigned to me for a non-jury trial on March 6, 2014. Before
testimony began, I received oral argument on motions in limine filed by Mr. Towne and Sensible, including a motion to dismiss for lack of
jurisdiction filed by Sensible that again argued the dispute should be decided by the AAA. I denied Sensible’s motion to dismiss, presided
over the trial and rendered a verdict in favor of Mr. Towne for compensatory damages of $2,889, double damages of $2,889 under the Unfair
Trade Practices and Consumer Protection Law (see 73 P.S.§201-1, et. seq.) and attorney fees of $12,000 for a total of $17,778.

My non-jury verdict was dated and filed of record on March 11, 2014. Sensible filed a motion for post-trial relief on March 26,
2014. By Order dated March 27, 2014 and filed of record on March 28, 2014, I ordered “that Defendant’s Motion for Post-Trial Relief
is denied and that judgment is entered on my Verdict dated March 11, 2014.” Sensible, however, filed a praecipe to withdraw motion
for post-trial relief also on March 28, 2014. On April 4, 2014 Sensible then filed a notice of appeal to the Superior Court.

Sensible raises a singular issue in its appeal to the Superior Court. Sensible argues that I should have ruled the dispute must be
decided by the AAA. See Sensible’s Concise Statement of Errors Complained of on Appeal Under PA. R.A.P. 1925(b).

Before addressing that issue, there is the preliminary matter of whether Sensible’s filing of the praecipe to withdraw post-trial
motion effects a forfeiture of its appeal to the Superior Court. Sensible sets forth in the praecipe to withdraw that its reasons for
withdrawing the post-trial motion are “…the cost of prosecuting the motion to both parties and the impact upon the disposition of
an appeal….” Unarguably there is no right to appeal to the Superior Court from any decision of the Court of Common Pleas
following a trial unless a party has filed a motion for post-trial relief. See Krystal Development Corp. v. Rose, 704 A.2d 1102, 1103
(Pa.Super. 1997) and Lenhart v. Cigna Companies, 2003 PA Super 195, 824 A.2d 1193. Since it is clear from its praecipe that
Sensible’s intention was to terminate any potential appeal, the motion for post-trial relief was a nullity. Therefore, Sensible
forfeited its right to appeal to the Superior Court.1 I next address the merits of Sensible’s argument that the AAA should have
decided the dispute, but this issue is moot if Sensible forfeited its right to appeal to the Superior Court.

One reason my decision to prohibit resolution of the dispute by the AAA is correct is that small claims court is the appropriate
forum for such consumer disputes. The AAA recognizes that disputes arising from consumer transactions “…often involve rela-
tively small amounts of money….,” with judicial small claims procedures the best-suited for their resolution. CONSUMER DUE
PROCESS PROTOCOL, American Arbitration Association, 2007 WL 4965566, PRINCIPLE 5, Reporter’s Comments. The AAA
National Consumer Disputes Advisory Committee therefore “concluded that access to small claims tribunals is an important right
of consumers which should not be waived by a pre-dispute ADR Agreement.” Id. The Pennsylvania Rules of Civil Procedure estab-
lish small claims procedures (see Pa.R.C.P. Nos. 1301-1313) for Common Pleas Court compulsory arbitration and de novo appeal
to a judge that are inexpensive and efficient, making the entire process “small claims court.” Since the AAA agrees that Mr. Towne
should have the right to this small claims court process, my decision not to have the dispute resolved by the AAA was correct.

Another reason my decision to prohibit resolution of the dispute by the AAA is correct is the arbitration clause in the warranty
is unconscionable. Sensible admits that the AAA will not compel a plaintiff to go to Nevada and that the “requirement to go to
Nevada is unenforceable.” Transcript, March 6, 2014 Trial, p. 20. Sensible’s argument is that the remainder of the clause is
enforceable and I therefore should have ordered the dispute to be resolved by the AAA in a location other than Nevada. A term of
a contract “is unconscionable, and therefore avoidable, when there was a lack of meaningful choice in the acceptance of the
challenged provision and the provision unreasonably favors the party asserting it.” Salley v. Option One Mortgage Corp., 592 Pa.
323, 925 A.2d 115 (2007). The warranty Sensible provided Mr. Towne is a standardized contract form offered to consumers of goods
and services on a ‘take it or leave it’ basis. See Black’s Law Dictionary (5h ed. 1979). Accordingly, it cannot be disputed that Mr.
Towne lacked a meaningful choice. See Denlinger, Inc. v. Dendler, 415 Pa. Super 164 at 174-175, 608 A.2d 1061 at 1066-1067 (1992).

The arbitration clause in Sensible’s warranty also unreasonably favors Sensible. Sensible offered no justification for a clause
that discourages customers from initiating meritorious disputes with it (unless they are Nevada residents). The clause deters a
customer in Pittsburgh, Pennsylvania by the expenses of travel and lodging and the time commitment for AAA arbitration in
Nevada. It appears Sensible’s goal in having this clause in the warranty is to avoid disputes with customers without regard to
whether or not they have merit. This is an improper goal. Therefore Sensible must not be permitted to have its choice of a forum,
AAA, forced upon a customer with a meritorious dispute who chooses resolution via the court system. Additionally, the Nevada
venue and the AAA forum are too closely connected for severance of one from the other. Together they comprise an arbitration
clause that unreasonably favors Sensible and therefore is unconscionable.

BY THE COURT:
/s/Hertzberg, J.

1 It appears Mr. Towne raised this procedural issue with the Superior Court by the filing on April 28, 2014 of an application to quash
appeal. As of the date of this Opinion, the Superior Court had not ruled on Mr. Towne’s application.
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Steel Valley School District v.
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No. GD 12-9262, 12-1218. Commonwealth Court No. 892 CD 2014. In the Court of Common Pleas of Allegheny County, Pa., Civil Division.
Hertzberg, J.—July 23, 2014.

OPINION
I. Introduction

Homestead Borough has appealed to the Commonwealth Court of Pennsylvania from my orders that direct the Redevelopment
Authority of Allegheny County to pay reimbursements to other defendants from property taxes collected by the Waterfront Tax
Increment Financing District. The primary basis for the appeal is Homestead Borough’s contention that the statute of limitations
bars the reimbursement claims. This opinion provides the reasons the claims are not barred by the statute of limitations and are
otherwise valid. See Pa.R.A.P. No. 1925(a).

II. Factual Background
The Redevelopment Authority of Allegheny County (“RAAC”) led an effort to redevelop a 266 acre “brownfield” site along the

Monongahela River that once served as the steel mill known as “Homestead Works.” The RAAC proposed the use of “tax incre-
ment financing”1 to fund construction of roads and utilities in the new development. In September of 1998 Homestead, Munhall
and West Homestead Boroughs, Allegheny County, Steel Valley School District, Waterfront Partners, LLC and RAAC signed the
Waterfront Tax Increment Financing District Agreement. They agreed that the increase in property taxes from the new develop-
ment would first pay bonds issued by the RAAC for the construction costs of the roads and utilities, with the Boroughs, the School
District and County receiving the remaining balance. “The Waterfront” development of retail, office and residential buildings
happened quickly, and annual property tax revenues in the amount of $564,193 in 1998 increased to $3,406,147 in 2001, to
$6,982,725 in 2004 and to $8,044,707 in 2012. See Trial Exhibit RAAC No. 5.

The dispute in the subject proceedings arises from this provision in the September, 1998 Waterfront Tax Increment Financing
(“TIF”) District Agreement:

Section 13. Tax Appeals. If at any time the Bank receives moneys which are required to be refunded to the taxpayer
of the Pledged Parcels as the result of an assessment appeal or otherwise, the Authority will cause such moneys to be paid
to or at the direction of the appropriate Taxing Body2. Refunds shall be made in the reverse order of priority as that set
forth in Section 6.

Trial Exhibit Steel Valley School District No. 1, p. 11.
RAAC interpreted this provision inconsistently, deciding to pay assessment appeal refunds in 2001 from the “TIF Fund,”3 but

having those in 2004 paid by the Boroughs, School District and County, with those in 2005 and 2006 again paid from the TIF Fund,
but those in 2007, 2008, 2009 and 2010 paid by the Boroughs, School District and County. See Trial Exhibit RAAC No. 5. RAAC did
not notify the Boroughs, the School District the County or their tax collectors of the interpretation variations.

III. Procedural Background
In January of 2012 Steel Valley School District filed a complaint for declaratory judgment motivated by RAAC’s 2011 refusal to

pay a refund to GAI Consultants, Inc. from the TIF Fund. See docket no. GD 12-001218. Steel Valley School District requested that
this Court declare RAAC contractually obligated to pay tax assessment appeal refunds from the TIF Fund. All the other parties to
the September, 1998 TIF Agreement were named as defendants. In May of 2012 GAI Consultants sued Homestead Borough4 for
failing to pay the tax assessment appeal refund, even though both Steel Valley School District and Allegheny County had paid
refunds to GAI. See docket no. GD 12-009262. Homestead Borough joined RAAC as an additional defendant alleging RAAC
breached section 13 of the TIF Agreement by not paying the refund to GAI Consultants, Inc. from the TIF Fund. I consolidated the
proceedings filed by Steel Valley School District and GAI Consultants, Inc. into one proceeding and presided over the non-jury trial
of the dispute on February, 18, 2014.

I signed orders: on February 19, 2014 declaring RAAC contractually obligated to pay tax assessment appeal refunds from the
TIF Fund; on February 25, 2014 ruling that the statute of limitations is not a defense to Munhall Borough’s tax assessment appeal
refund claims dating from 2001; and, on March 11, 2014 ruling that the statute of limitations is not a defense to Steel Valley School
District’s tax assessment appeal refund claims dating from 2002 or to Allegheny County’s tax assessment appeal refund claims
dating from 2001.

Homestead Borough filed a motion for post trial relief in which it contended that the statute of limitations prevents Munhall
Borough, Allegheny County and Steel Valley School District from making claims to refunds from assessment appeals finalized
before 2010. I denied Homestead Borough’s motion for post trial relief, and Homestead Borough filed a Notice of Appeal to
Commonwealth Court and a concise statement of errors complained of on appeal.

IV. Statute of Limitations
Clearly Munhall Borough, Allegheny County and Steel Valley School District’s reimbursement claims are premised on the

September, 1998 TIF Agreement. Pennsylvania has a statute of limitations that requires lawsuits upon a contract to be commenced
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within four years. 42 Pa.C.S.§5525(a). Homestead contends that the statute of limitations begins to run at the time of the breach of
contract. See In re Estate of Dixon, 426 Pa. 561, 233 A.2d 242 (1967). Homestead further contends the breach by RAAC occurred
when the taxing bodies were ordered to pay a refund, but because Munhall Borough, Allegheny County and Steel Valley School
District did not file claims against RAAC until 2014, the statute of limitations expired as to the reimbursement claims ordered
before 2010.

I rejected Homestead Borough’s argument because I found the TIF Agreement is a “continuing” contract, which means the
statute of limitations does not begin to run until termination of the contractual relationship. See Thorpe v. Schoenbrun, 202 Pa.
Super. 375, 195 A.2d 870 (1963). All parties acknowledge that, with RAAC’s bond debt being satisfied no earlier than 2018, the TIF
Agreement has not terminated and in fact will remain in effect an additional four or five years. Non-Jury Trial Transcript
2/18/2014 (“T.” hereafter), pp. 39 and 73; TIF Agreement, Exhibit C. Hence, the contractual relationship has not terminated and
the statute of limitation has not begun to run.

“The test of continuity, so as to take the cause out of the operation of the statute of limitations, is to be determined by the answer
to the question whether the services were performed under one continuous contract, whether express or implied, with no definite
time fixed for payment, or were rendered under several separate contracts.” Thorpe v. Schoenbrun, 202 Pa. Super 375, 378, 195
A.2d 870, 872. A review of the facts and the Court’s reasoning in Thorpe v. Schoenbrun helps illustrate this “test of continuity.” With
a six year statute of limitations then in effect, ophthalmologic doctor Thorpe sued his patient in July of 1960 for bills owed for
services rendered between July of 1952 and July of 1954, including cataract surgery in April of 1953. The Court referenced
evidence that all services were interdependent to reason that it was a contract that continued until the doctor-patient relationship
terminated in July of 1954, with the services rendered more than six years before suit was filed therefore not subject to the statute
of limitations.5

Under the Thorpe v. Schoenbrun test, in these proceedings the TIF Agreement expresses in writing that services by RAAC are
“performed under one continuous contract….” Furthermore, under Thorpe v. Schoenbrun, the TIF Agreement has “no definite time
fixed for payment….” Section 13 of the TIF Agreement instead references the indefinite time for payment to be whenever
“moneys are required to be refunded to the taxpayer of the Pledged Parcels as the result of an assessment appeal….” In addition,
there is no due date or deadline for when RAAC “will cause such moneys to be paid to or at the direction of the appropriate Taxing
Body.” Thus, the TIF Agreement meets the test for a continuing contract, and since the contractual relationship will not terminate
until four or five years in the future, the reimbursement claims of Munhall Borough, Allegheny County and Steel Valley School
District dating from 2001 are not barred by the four year statute of limitations.

V. Waiver
Homestead Borough also argues that Munhall Borough, Allegheny County and Steel Valley School District waived their claims

for reimbursement of refund payments they made before 2010 “due to failure to aver the claims…in their pleadings and pretrial
statements.” Concise Statement of Errors Complained of on Appeal, ¶ No. 2 (g). Because Munhall Borough filed New Matter on
July 18, 2013 that specified its reimbursement request relative to the 1999, 2005 and 2009 refunds, there is no basis for this argu-
ment as to Munhall Borough. In fact, eight days before trial Homestead Borough served a motion in limine arguing Munhall
Borough’s reimbursement claims were barred by the statute of limitations. With respect to Allegheny County and Steel Valley
School District, it may be argued that their pleadings are too vague for Homestead Borough to have been on notice of the claims
for reimbursement relating to refunds made before 2010. However, when Allegheny County and Steel Valley School District’s counsel
asserted these claims at trial, Homestead Borough did not object or mention that they were not averred in the pleadings and
pretrial statements. T., pp 53-61 and 146-148. The ironic result is that Homestead Borough’s argument of waiver is therefore
waived. See Pa. R.C.P. No. 227.1(b). In any event, Homestead Borough fails to demonstrate how the alleged failure to make the
claims by pleading and pretrial statement prejudiced it. Homestead Borough adequately argued the same statute of limitations
defense that applied to the reimbursement claims of not only Munhall Borough, but also to those of Allegheny County and Steel
Valley School District. The statute of limitations is the only defense heretofore raised by Homestead Borough, and it would be an
unnecessary delay and expense to have a new trial and/or another lawsuit with Homestead Borough making the same argument.
See Pa. R.C.P. No. 126.6

BY THE COURT:
/s/Hertzberg, J.

1 See 53 P.S.§6930.2(b).
2 The September, 1998 Agreement also provides that all real estate taxes collected from the 266 acre former Homestead Works tract
or “Pledged Parcels” would be deposited into the “Bank” designated by “the Authority” (RAAC is referred to in the Agreement as
“the Authority”).
3 Section 5 of the September, 1998 Agreement defines the “TIF Fund” to mean all property tax revenue from the 266 acre former
Homestead Works tract.
4 Initially GAI filed a complaint for mandamus naming Homestead Borough’s manager the defendant, but after preliminary objec-
tions were filed, GAI filed an amended complaint for breach of contract against Homestead Borough.
5 Other cases that illustrate the effect of the continuing contract rule on the statute of limitations include Tenny v. Dauphin Deposit
Bank & Trust Co., 302 Pa. Super. 342, 448 A.2d 1073 (1982) (reversing summary judgment because question of fact existed on
whether the statute of limitations began running when the bank breached its agreement to provide sufficient loan funds or instead
at the end of the bank-customer relationship) and Miller v. Miller, 2009 Pa. Super 197, 983 A.2d 736 (statute of limitations on
Husband’s breach of agreement to pay mortgage, taxes and insurance on marital residence did not begin when each payment was
missed, therefore Wife’s reimbursement claims for payments due more than four years before she petitioned for enforcement
were valid).
6 Homestead Borough also argues I made an error by denying its motion to strike Allegheny County’s answer to the
complaint. Homestead Borough asked me to strike this answer because it was not filed of record until after the trial.
However, it was served on Homestead Borough two weeks before the trial. Hence, Homestead Borough was not prejudiced.
See Pa.R.C.P. No. 126.



page 318 volume 162  no.  20

Terri Bruzzese v. John Bruzzese v.
David E. Martin, individually, Financial Advisors Consortium, Inc., a PA Corporation

and Network for Financial Independence, LLC
Insurance—Negligence—Contract—Defendant’s Post-trial Motions

No. GD 09-6968. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—August 29, 2014.

OPINION
Defendant John Bruzzese has appealed to the Superior Court of Pennsylvania after a jury rendered a verdict against him for

breach of a contract to make Plaintiff Terri Bruzzese the beneficiary of her husband’s life insurance policy. This opinion explains
the reasons the verdict is correct. See Pa.R.A.P. No. 1925(a).

In 1974 and 1977 Domenic Bruzzese purchased Prudential life insurance policies from Prudential agent John Bruzzese, his brother.
Both policies named Domenic Bruzzese’s parents as the beneficiaries. In 1981 Domenic Bruzzese (“Domenic” hereafter) married
Terri Bruzzese, and when she became pregnant with their first child in 1983, they met at their home with John Bruzzese (“John”
hereafter) about life insurance. Terri Bruzzese (“Terri” hereafter) had no life insurance, hence at the meeting she purchased a
Prudential policy from John that named Domenic the beneficiary. Domenic wanted the beneficiaries on the two Prudential policies
he purchased in 1974 and 1977 changed from his parents to his wife, Terri. At the meeting, John agreed to make the beneficiary
change to Domenic’s policies. John prepared the documents necessary for the beneficiary change, Domenic signed them, and John
left the meeting with them in his possession. However, John did not submit the beneficiary change documents for the life policies to
Prudential. Although Domenic later was able on his own to get the beneficiary changed to Terri on the 1974 policy, the beneficiary
of the Prudential life policy purchased in 1977 was not changed to Terri. In 2007 Domenic discovered he had cancer, which quickly
led to his death. Since the life insurance policy purchased in 1977 still named Domenic’s parents as the beneficiaries, Prudential
refused to pay the $40,441.95 death benefit to his widow, Terri, and instead paid the $40,441.95 to Domenic’s mother.

Terri commenced this litigation in April of 2009 by filing a praecipe for writ of summons naming John as the defendant. The
complaint Terri ultimately filed against John for not having Terri named as the beneficiary of the 1977 life insurance policy is com-
prised of two counts, one for negligence and one for breach of contract. In response to the complaint, John first filed preliminary
objections, but after they were overruled he filed an answer and new matter. John then filed a complaint to join Terri’s financial
advisor David E. Martin (and related entities) as additional defendants, alleging Mr. Martin knew Terri was not the beneficiary
and failed to take action to change beneficiaries1.

The dispute was assigned to me for the purpose of conducting a jury trial. Before starting the trial, I heard oral argument on
the record from the parties’ attorneys on John’s motion in limine. I refused to grant the motion in limine relative to the allegations
that Terri’s general denials in her reply to new matter constitute binding judicial admissions, and I deferred until the trial any
ruling on the admissibility of statements made by Domenic. On March 17 and 18, 2014 a jury heard testimony on the dispute. The
jury then rendered a verdict that John was 40% negligent, Terri was 60% negligent and David E. Martin and related entities were
not negligent, and that John breached the contract to change the beneficiary of Domenic’s life insurance to Terri. I molded it into
a verdict in favor of Terri and against John in the amount of $40,441.95 and in favor of David E. Martin and related entities.

Terri filed a motion for post-trial relief requesting that prejudgment interest be added to the verdict, and John filed a motion for
post-trial relief alleging judgment should be entered in his favor due to various erroneous rulings I allegedly made during the trial. I
granted Terri’s motion by adding $15,376.81 in prejudgment interest to the verdict, I denied John’s motion and entered judgment on
the verdict in the total amount of $55,818.76. John appealed to the Superior Court from the order denying his motion for post-trial
relief. On July 9, 2014 I ordered John to file a concise statement of errors complained of on appeal (“concise statement” hereafter)
and John filed his concise statement on July 31, 2014.2 John contends in his concise statement that I made at least 12 different errors.

John first contends I should have determined that Terri made various judicial admissions in her reply to new matter and prohibited
any contradictory trial testimony. See Concise Statement, ¶ nos. 1, 2A and 2B. For example, since John averred in the new matter that
he never met with Terri and Domenic to discuss changing the beneficiary on Domenic’s Prudential life insurance policy, John argues
that Terri’s one word response of “Denied” in her reply to new matter is a binding judicial admission of the averment that they never
met. See new matter filed 2/25/13, ¶ no. 33, reply to new matter filed 7/25/13, ¶ no. 33 and transcript of jury trial 3/17/14-3/18/14 (“T.”
hereafter) at p. 5. John premises this argument on Pennsylvania Rule of Civil Procedure No. 1029(b), which provides:

Averments in a pleading to which a responsive pleading is required are admitted when not denied specifically or by
necessary implication. A general denial or a demand for proof, except as provided by subdivision (c) and (e) of this rule,
shall have the effect of an admission.

To accept John’s position would be to ignore the complaint’s averments that Domenic and Terri met at their home with John to
change the beneficiary on Domenic’s life insurance policies and Domenic and John completed the documents for the change. See
complaint filed 11/26/2012, ¶ nos. 6 and 8. Rule 1029(b) that is cited by John requires a determination of whether Terri denied
John’s averment that he never met with Domenic and Terri “by necessary implication.” By describing the meeting in the
complaint, and generally denying John’s allegation of never meeting, Terri denied the allegation by necessary implication. There
also is extensive appellate caselaw holding that the pleadings as a whole must be examined to determine whether a party admitted
a fact in the other party’s pleading. See Alwine v Sugar Creek Restaurant, Inc., 2005 PA Super 291, 883 A.2d 605, 609, Ramsey v.
Taylor, 447 Pa. Super. 202, 205, 668 A.2d 1147, 1149 (1995) and Cercone v. Cercone, 254 Pa. Super. 381, 391, 396 A.2d 1, 6 (1978).
Clearly an examination of the pleadings as a whole includes the complaint, and Terri’s complaint’s description of the meeting
precludes a determination that she admitted there was no meeting. In any event, Pennsylvania Rule of Civil Procedure No. 126
authorizes a trial judge to “disregard any error or defect of procedure which does not affect the substantial rights of the parties.”
Since Terri testified about the meeting at her deposition (See T., p.5), John cannot and did not ague that any of the general denials
in Terri’s reply to new matter led to surprise or otherwise substantially affected his rights. Since Rules of Procedure nos. 126 and
1029(b) and appellate caselaw support my ruling that Terri did not make any judicial admissions, my ruling was correct.3

John’s next contention is that I erroneously allowed Terri to testify to a conversation or conversations with Domenic about
making her the beneficiary of his two life insurance policies. See Concise Statement, ¶ nos. 3 and 4. Here are the questions with
the answers that John objects to:
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Q. Ms. Bruzzese, would you tell me what your recollection of the conversations were with respect to life insurance plans
that you had with your husband?

A. That I didn’t have insurance at the time so we decided that I was getting insurance. So it was 1983 when John
Bruzzese, the agent, came to the house. I got insurance through him. And then my husband wanted the beneficiary
changed on his, both, two policies –

ATTORNEY DEMPSEY: Objection to hearsay….

JUDGE HERTZBERG:….overruled 

Q. Miss Bruzzese, did you and your husband, did you have discussions about life insurance back in 1983?

A. Yes.

Q. Would you tell the jury, please, what you and your husband intended on doing with respect to your life insurance?

A. I didn’t have any insurance at the time so his brother, John Bruzzese, worked for Prudential and he was my husband’s
agent. So my husband contacted my brother-in-law. He came out to the house. I had paperwork done giving me life
insurance. And then Domenic, my husband, wanted his two policies changed from his parents as beneficiary to me.

T., pp. 67-68 and 70-71. John argues that Terri’s testimony as to Domenic’s plans or intentions to have Terri named as the benefi-
ciary of his life insurance is inadmissible hearsay.

In John’s answer to the complaint he denied that the purpose of the 1983 meeting was to make Terri the beneficiary, and he
ultimately testified at trial that Domenic’s policies were not discussed and beneficiary change forms for them were not signed
during the meeting. See complaint filed 11/26/2012, ¶ nos. 6 and 8, answer filed 2/25/2013, ¶ nos. 6 and 8 and T., pp. 159-163.
Therefore, whether or not the beneficiary change was discussed and the forms completed were disputed issues for the jury to
decide. Hence, Terri offered Domenic’s plan or intention to make Terri the beneficiary to show Domenic later acted in conformity
with this plan or intention by discussing it with John and signing the beneficiary change forms at the meeting. The testimony falls
squarely within the hearsay exception for “then existing mental, emotional, or physical condition.” Pa. R.E. no. 803(3). This excep-
tion makes statements “of the declarant’s then-existing state of mind (such as motive, intent or plan)….” admissible. Id. …“[T]he
rational underlying the state of mind exception to the hearsay rule” is:

Intention, viewed as a state of mind, is a fact, and the commonest way for such a fact to evince itself is through
spoken or written declarations. It is therefore because of the impossibility, in many cases, of proving intention apart from
personal declarations, that they are admitted. The true basis of their admission, then, is necessity, because of which an
exception to the hearsay rule is recognized….

Commonwealth v. Begley, 566 Pa. 239, 270, 780 A.2d 605, 623 (2001) citing Commonwealth v Marshall, 287 Pa. 512, 522, 135 A. 301,
304 (1926). Because the testimony John objects to falls within this hearsay exception, I correctly allowed its admission at trial.

John next contends I should have granted a nonsuit because Terri did not produce evidence of any consideration passing from
Domenic to John to support a contract. See Concise Statement, ¶ no. 5. Since John was the agent on the policy, he received
commissions from the policy premiums paid by Domenic. In return for payment of premiums, one service that a life insurance
agent provides to a customer is to assist with beneficiary changes. T., pp. 93-102. Hence, the premiums paid by Domenic (from
which John received commissions) are the consideration for John’s agreement to have the beneficiaries changed on Domenic’s
policies. Because there in fact was consideration passing from Domenic to John to support the contract, I was correct to deny
John’s motion for a nonsuit.

John next contends I should have granted a nonsuit on Terri’s negligence claim because she failed to prove there was a duty
John owed her or that he was the factual cause of harm to her. See Concise Statement, ¶ no. 5. However, this argument is moot since
the jury determined Terri was 60% negligent and therefore could not “recover under her negligence claim.…” Verdict filed
3/18/2014, Question 5; See 42 Pa.C.S. §7102(a).

John’s next contention is that I made an error by molding the jury verdict into the full measure of claimed damages when the
jury found Terri 60% negligent. This argument is meritless for at least two reasons. First, John’s counsel agreed during trial to the
jury not determining damages, to me molding the verdict based on the total damage claim and to the written verdict form I
provided the jury. T., pp. 244-248 and 266-267. Second, the jury determination that Terri was 60% negligent barred her recovery
for negligence. 42 Pa.C.S.§7102(a). But, the jury determinations that there was a contract between John and Domenic, that Terri
was a third party beneficiary and that John breached the contract entitled Terri to be compensated for the damages resulting from
the breach. The amount, $40,441.95, was the amount Domenic’s mother received from Prudential and was not disputed. Therefore,
I was correct to mold the breach of contract verdict in favor of Terri to the full measure of claimed damages.

John next contends that I made an error by permitting the jury to consider the negligence claim because the “economic loss” and
“gist of the action” doctrines allegedly prohibit a negligence claim if the claim can be redressed via a breach of contract claim. See
Concise Statement, ¶ no. 7. This argument is moot because the jury found that Terri was 60% negligent with the written verdict form
provided to the jury during deliberations specifying, “[i]f you have found Terri Bruzzese’s percentage is greater than 50 percent,
Terri Bruzzese cannot recover under her negligence claim….” Verdict filed 3/18/2014, Question 5. In addition, the holdings in the
cases cited by John in his memorandum, including Scarpitti v. Weberg, 530 Pa. 336, 609 A.2d 147 (1992) and eToll, Inc. v Elias/Savion
Advertising, Inc., 811 A.2d 10 (Pa. Super. 2002), have been limited to their facts by more recent appellate court decisions. In the 2004
Superior Court decision, Wisniski v. Brown & Brown Ins. Co. of PA, 2004 PA Super 211, 852 A.2d 1206, the Plaintiffs asserted a “garden
variety” negligence claim against insurance agents for failing to recommend flood insurance coverage on Plaintiff ’s building situ-
ated over a flowing stream. While the trial court granted summary judgment in favor of the insurance agents premised on Etoll, Inc.,
supra., the Superior Court held that insurance agents have a duty to customers to exercise skill and knowledge and therefore,
reversed the trial court. Even though there was an insurance contract involved, the “gist of the action” doctrine did not preclude the
Plaintiffs’ negligence claim. Since Terri’s claim that John failed to submit the beneficiary change forms to Prudential also is a
garden variety negligence claim against an insurance agent, pursuant to Wisniski Terri’s claim is valid.4

John’s next contention is that I made an error “[b]y failing to charge on the theory that Plaintiff had waived any right to recovery
as a third-party beneficiary following Plaintiff ’s testimony, without objection, that she knew, prior to her husband’s death, that ‘one
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policy was changed over to me as beneficiary but the other [the policy at issue] wasn’t.’” Concise Statement, ¶ no. 8. The premise
for this waiver argument, that Terri testified to knowing prior to Domenic’s death that she was not the beneficiary, is false. By view-
ing the language quoted by John in context, it is crystal clear that Terri’s quoted testimony concerned what she found out from
John after Domenic’s death:

Q. Miss Bruzzese, when did your husband pass away?

A. April 9, 2007

Q After your husband passed away, ma’am, how did you come to realize what the status of his life insurance policies were?

A. After he passed away his brothers, John and Joe, came to my house. John got on the phone, called Prudential because
that’s who the policies were taken out with. And he got off the phone and he said, “There’s a problem.” And I says,
“What?” And he said one policy was changed over to me as beneficiary but the other one wasn’t.

And at that time I said, “Well, how can that happen? You were his agent.” And he said, “I don’t know.”

T., p. 72. The jury charge that John requested permits a finding of waiver against “[a] party who sanctions or fails to protest the
breach of contract….” Original Defendant’s Proposed Points for Charge, ¶ no. 10; Pa.SSJI (Civ.) 19.140. While David Martin testi-
fied he told Terri and Domenic in 1995 or 1996 that Terri was not the beneficiary on the Prudential policies, Terri testified she did
not recall such a discussion with Mr. Martin. T., pp. 92 and 168-169. In any event, Mr. Martin’s testimony was that in 1995 or 1996,
when Terri was told she was not the beneficiary, she said “[t]hat’s not the way it’s supposed to be.” T., p. 92. Thus, Terri did not
sanction or fail to protest the breach of contract. Therefore, the charge requested by John was inappropriate, and my refusal to
charge the jury on waiver was correct.

John next contends that I made an error by not charging the jury that impossibility of performance by John would end his
contractual obligations. See Concise Statement, ¶ no. 9. John premises this argument on a provision in the life insurance policy that
prohibits agents from modifying the insurance policy. Id.; T, p. 78. Terri , however, never alleged that John alone could modify the
insurance policy to make her the beneficiary. She simply alleged that during a meeting in 1983 John took the change of beneficiary
documents that Domenic had signed but failed to submit them to Prudential. See T., pp. 233-234 and 263. Since Terri never argued
that John agreed he would modify the insurance policy to make her the beneficiary, my denial of the charge on impossibility of
performance was correct.

John’s next contention is that I made an error by not charging the jury that Terri had a duty to mitigate her damages. See
Concise Statement, ¶ no. 10. John argues that Domenic did not mitigate damages by designating Terri the beneficiary after Mr.
Martin told him in 1995 or 1996 his parents were still the beneficiaries. See T., pp. 236-237. However, the charge requested by John,
Pa.SSJI (Civ.) 19.310, assumes the breach of contract and damages have already occurred when the duty to mitigate damages is
imposed (“[a] party that has incurred damages because of the breach of contract has a duty to mitigate the damages caused by the
breach….”) Since the breach and resulting damages did not happen until Domenic’s death, my decision not to charge the jury that
Terri was obligated to mitigate her damages was correct.

John next contends I should have directed a verdict in his favor because Terri and Domenic allegedly admitted to knowing the
beneficiary was not changed in 1995 or 1996 yet took no action to remedy the problem. See Concise Statement, ¶ no. 11. This basis
for a directed verdict was not raised by John during the trial. See T., pp. 213-15. Therefore, it cannot be a basis for relief on appeal.
See Pa.R.C.P. No. 227.1(b)(1). In addition, as mentioned above, John’s premise that Terri admitted knowing in 1995 or 1996 that
she was not the beneficiary is incorrect. Finally, even if Terri and John knew in 1995 or 1996 that she was not the beneficiary, in
1997 Domenic did take action to make Terri the beneficiary. The result, however, was that she was named the beneficiary on only
the Prudential life policy Domenic purchased in 1974. See Defendant’s Exhibit K. Since this basis for a directed verdict was not
raised during trial, Terri did not admit knowing she was not the beneficiary in 1995 or 1996 and John did take action to make Terri
the beneficiary on one policy, my decision to deny to John’s motion for a directed verdict was correct.

John’s final contention is that I erred by not finding Terri’s contract and negligence claims are barred by the statute of limita-
tions. See Concise Statement, ¶ no. 12. While John pled the bar of the statute of limitations under new matter, he did nothing at trial
to raise it as a defense. Specifically, John’s counsel did not mention the statute of limitations defense in either his opening or his
summation to the jury and did not submit a point for charge on the subject or include the subject in the proposed verdict form.
Therefore, it cannot be the basis for relief on appeal. See Pa. R.C.P. No. 227.1(b)(1). In any event, John’s counsel actually suggested
on the record during the trial that Terri filed her praecipe for writ of summons before the expiration of the statute of limitations.
See T., pp. 37 and 175. Since the statute of limitations defense was not raised at trial and John’s counsel suggested at trial that it
had not expired, my failure to find Terri’s claims barred was correct.

BY THE COURT:
/s/Hertzberg, J.

1 After the conclusion of all trial testimony, the parties agreed to dismiss additional defendant NFI, LLC, which allegedly was related
to Mr. Martin. The parties also agreed to dismiss additional defendant Giovanni Bruzzese, as Executor of the Estate of Carmella
Bruzzese, deceased, who allegedly was liable because the Estate received the death benefit from the Prudential life insurance policy.
2 Pursuant to my July 9, 2014 order and Pa.R.A.P. No. 1925(b), the deadline for John to file the concise statement is 21 days after
entry of the order, which was July 30, 2014. Therefore, John missed the deadline for filing the concise statement.
3 John also argues that Terri admitted there was no consideration given to him by her or Domenic to change the beneficiary because
Terri responded by pleading this was a conclusion of law that required no response. Pennsylvania Rule of Civil Procedure No.
1029(a) requires responses only to averments of fact. Consideration is an essential legal element of a contract, hence John’s aver-
ment of no consideration is a conclusion of law and not an averment of fact. Terri’s response was, therefore, appropriate. See
Pa.R.C.P. No. 1029(d)(“Averments in a pleading to which no responsive pleading is required shall be deemed to be denied.”)
4 The Pennsylvania Supreme Court in Bilt-Rite Contractors, Inc. v. The Architectural Studio, 581 Pa. 454, 483, 866 A.2d 270, 288
(2005) held that “a plaintiff is not barred from recovering economic losses simply because the action sounds in tort rather than
contract law.” It also makes little sense to apply the “economic loss” doctrine to contracts for services. See Insurance Company of
North America v. Cease Electric Inc., 276 Wis. 2d 361, 688 N.W. 2d 462 (2004).
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Bethany L. Notaro v.
William C. Pfaffle

Negligence—Motor Vehicle—Rear End Collision—Plaintiff ’s Post-Trial Motions

No. AR 12-002473. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—August 6, 2014.

OPINION
Introduction

The following general summary of the facts is taken from plaintiff ’s post-trial brief:

This case was tried to a jury on March 18 and March 19, 2014 pursuant to Rule 1311 and involved a rear impact automo-
bile collision causing the Plaintiff to suffer neck, shoulder, back and jaw injuries which required medical treatment and
physical therapy. The Defendant admitted that his negligence caused the collision and the jury was so advised at the
commencement of trial. The medical records and opinion of the treating physicians were read into the record before the
jury by the Plaintiff. The Defendant presented no medical opinion evidence in this case, did not have the Plaintiff exam-
ined and did not have any physician review any medical records of the Plaintiff. The Defendant only read into the record
a partial medical record of a prior treating physician regarding Plaintiff ’s post accident examination as it related to her
prior TMJ (jaw) condition. The Defendant never offered any medical evidence, opinion or record of any kind regarding
Plaintiff ’s other injuries (shoulder, neck, back). … At the conclusion of testimony the jury answered in the affirmative the
following question:

QUESTION 1:

Was Defendant William C. Pfaffle’s negligence a factual cause in bringing about harm to Plaintiff Notaro?

Yes _X_1 No____

The jury then went on and completed the Jury Verdict Form by awarding “0” on each damages line on the form.

Plaintiff ’s post-trial brief, p. 1 (footnote added).

The following summary of plaintiff ’s argument also comes from her brief:

As the record indicates, the Defendant in this case admitted negligence in causing the collision and the jury found that
said negligence was a factual cause in bringing about harm to the Plaintiff. Plaintiff believes that the verdict is both
against the weight of the evidence and inconsistent in that when both negligence and causation are established and uncon-
tested evidence of injuries is admitted, then damages should be awarded.

�•�•�•
Under these circumstances with negligence admitted and causation found by the jury and with the evidence of injury and
pain to the shoulder, neck and back uncontroverted by any evidence or testimony, the jury could not refuse to award
damages. The Defendant could not gain an advantage by refusing to admit any medical testimony on the injuries to these
areas of the body so they would not have to concede at least some injury.

To refuse to award damages under these circumstances is clearly against the weight of the evidence and creates an
inconsistent verdict where negligence is admitted and causation is found by the jury. The only remedy for this incon-
sistent verdict is the award of a new trial on damages only.

Id. at 16, 21-22.

Cases Cited by Plaintiff
Plaintiff cites several cases in which plaintiffs were awarded a new trial after receiving a zero verdict for pain and suffering.

They are all inapposite. In Anastasi v. Old Forge Borough, 2012 WL 8682082, an unreported Commonwealth Court panel decision,
plaintiff stepped into a hole, tearing his Achilles tendon, causing permanent injury. He testified regarding how the injury “affected
his employment” and “limited his involvement in martial arts, his main hobby.” In Neison v. Hines, 653 A.2d 634 (Pa. 1995), plain-
tiff ’s car was struck from behind in a “violent” accident, causing her head to be thrown backward, shattering the rear window of
her car. Id. at 521. She sustained a lump on the back of her head and a herniated disc. Although she continued to work during the
“several months” after the accident, she did so “in a reduced supervisory capacity.” Id. at 519. The rear end of her car was “‘wiped
out’ and the car looked like ‘an accordion.’” Id. at 521-22. Our Supreme Court called the verdict “shocking.” Id. at 523. In Hawley
v. Donahoo, 611 A.2d 311 (Pa. Super. 1992), plaintiff “suffered a compression fracture of the L-3 vertebrae,” resulting in a three-
day hospital stay after being struck by defendant. Plaintiff ’s physician testified that her injury “causes acute pain for a period of
three-days to a week, and that after six weeks the pain tapers off.” Id. at 312, 313. In Nykiel v. Heyl, 838 A.2d 808 (Pa. Super. 2003),
the minor plaintiff “suffered a broken leg which required two surgeries” after being struck while riding a bicycle. Id. at 810-811.
In Casselli v. Powlen, 937 A.2d. 1137 (Pa. Super. 2007), plaintiff tripped on defendant’s sidewalk and sustained a broken foot bone,
incurring medical bills of $1,578, which amount was conceded by defendant to be reasonable. Even though the jury found both
parties to be 50% negligent, it did not even award plaintiff 50% of the medical bills. On appeal, the Superior Court opined as follows:

[T]he only basis upon which the jury could have possibly awarded “zero” damages is upon a finding that Appellant’s
particular broken bone justified no medical attention and caused no pain whatsoever. Such a finding by the jury in this
case is clearly against the weight of the evidence and is in defiance of common experience and everyday logic, particu-
larly in light of the closing argument of Appellee’s counsel as to the reasonableness of Appellant’s medical treatment for
his admitted broken bone in his foot. …

Thus, we do not say that the jury had to accept Appellant’s testimony concerning the effects that his injury had on his
day-to-day life, as to the duration of those effects, or even as to the levels or extent of pain which he experienced. Even
the absence of a dispute as to the extent of the medical expenses that Appellant reasonably incurred did not compel the
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jury to accept the fact that all such expenses were necessitated by the injury. But zero is a special number. Here, an award
of zero damages to Appellant (who was seventy-one years old at the time) with respect to a documented broken bone
in his foot, admittedly from his fall, represents a finding by the jury that absolutely none of the medical expenses
incurred by Appellant for the medical treatment for the broken bone in his foot were related to that fal and that Appellant
experienced absolutely no compensable pain whatsoever as a consequence thereof. Such is totally contrary to human
experience and is in total conflict with the laws of this Commonwealth.

Id. at 1140-41 (original emphasis). In Thompson v. Iannuzi, 169 A.2d 777 (Pa. 1961), the force of the collision between plaintiff ’s
and defendant’s cars “threw [plaintiff] against the front seat and she then fell to the floor, her back hitting the ‘steel part in the
back of the front seat,’” fracturing her coccyx. Id. at 777. Two months later she had her coccyx removed, requiring a thirteen-day
hospital stay. The jury awarded plaintiff ’s husband the medical expenses he incurred in plaintiff ’s treatment, “yet offered no
recompense to her, the principal subject of the lawsuit.” Id.

Discussion
In Nemirovsky v. Nemirovsky, 776 A.2d 988, 993 (Pa. Super. 2001) the Superior Court stated the well known rule that “[a] new

trial based on weight of the evidence issues will not be granted unless the verdict is so contrary to the evidence as to shock one’s
sense of justice.” As noted in Lombardo v. DeLeon, 828 A.2d 372 (Pa. Super. 2003), appeal denied, 857 A.2d 679 (Pa. 2004) (TABLE):

The existence of compensable pain is, “an issue of credibility and juries must believe that plaintiffs suffered pain before
they compensate for that pain.” A jury is not required to award a plaintiff any amount of money if it believes that the
injury plaintiff has suffered in an accident is insignificant. “Insignificant” means the jury could have concluded that any
injury plaintiff suffered did not result in compensable pain and suffering. While a jury may conclude that a plaintiff has
suffered some painful inconvenience for a few days or weeks after the accident, it may also conclude that the discomfort
was the sort of “transient rub of life for which compensation is not warranted.”

Id. at 375 (original emphasis; citations omitted).

In Majczyk v. Oesch, 789 A.2d 717 (Pa. Super. 2001), plaintiffs’ vehicle was stopped at a traffic light in front of defendant’s
stopped vehicle. Wife-plaintiff was the passenger and her husband was driving. Defendant eased off the brake, drifting forward at
less than five mph, thereby bumping plaintiffs’ vehicle. The impact caused no damage to either vehicle. Plaintiff-husband and
defendant exited their vehicles and exchanged information, after which the parties drove from the scene. Wife-plaintiff sought
medical treatment the next day and claimed to have suffered a herniated cervical disc. The jury found for defendant. The Court
held as follows:

We recognize that [plaintiff] presented contradictory testimony as to the severity of the impact and the extent and dura-
tion of her injuries; however, a jury is always free to believe all, part, some, or none of the evidence presented. Thus, while
the jury may have concluded that appellant suffered some painful inconvenience for a few days or weeks after the acci-
dent, it may also have concluded that appellant’s discomfort was the sort of transient rub of life for which compensation
is not warranted. By our decision today, we are not suggesting that a jury cannot award pain and suffering damages for
minor injuries. Rather, we hold that the determination of what is a compensable injury is uniquely within the purview of
the jury. As a result, we find no abuse of discretion in the trial court’s refusal to grant a new trial based on the testimony…

Id. at 725-726 (emphasis added; citations omitted).

The jury in the instant case could have found the following facts by a preponderance of the evidence. On July 11, 2010, plain-
tiff was stopped at an entrance ramp to a highway. There was a passenger in plaintiff ’s vehicle, a large SUV hatchback. (T-33, 34)2

Plaintiff was wearing her seat belt and her hands were on the steering wheel. Defendant’s vehicle was stopped about a half of a
car length behind plaintiff. (T-104) After observing a break in the traffic, defendant assumed plaintiff was merging onto the high-
way. But when defendant looked back he discovered plaintiff had stopped. Although he applied his brakes, defendant could not
avoid the crash. Defendant was travelling three to five miles per hour at impact. (T-104-5) His airbag did not deploy and he was
not injured. (T-105) Plaintiff never lost consciousness. Her head struck nothing in the vehicle and she was not cut or bleeding.
(T-55, 56) Her air bag did not deploy and she exited her vehicle without assistance. (T-56) Plaintiff did not complain to defendant
of any injuries. (T-105) Plaintiff ’s vehicle sustained a broken taillight and scratched bumper.3 (T-109) There was no testimony of
record that defendant’s vehicle was damaged. At the scene plaintiff declined to be taken for medical treatment. (T-37) She and her
passenger continued on to their original destination, a garden store. (T-57) Plaintiff did not see her primary care physician (PCP),
Dr. Santiago, until four days after the accident. (T-58) She complained of pain “in the right side of [her] shoulder, going up to [her]
head and in [her] neck, going down [her] arm, but not very far, and then in [her] left shoulder blade and upper back and a little
bit into [her] right shoulder blade.” (T-40,41) Plaintiff testified of swelling in her face and locking of her jaw, symptoms she
associated with TMJ (temporomandibular joint disorder), for which she had previously treated with an orthodontist. (T-41) At her
deposition she stated the lockjaw, swelling and head pain, symptoms of TMJ, were the same before and after the accident. (T-62)
X-rays failed to reveal any broken bones. (T-58) Dr. Santiago prescribed a muscle relaxer and strengthening exercises. (T-45)
Plaintiff did not miss any work as a result of this accident. (T- 60, 61) Although she testified she had trouble doing things with/for
her young daughter, she also testified she “didn’t like feeling dopey on medication,” and did not use it because she “wasn’t able to
function in all of the things that [she] had to do.” (T-46) Other than activities related to her daughter, plaintiff did not testify as to
specific activities in which she was unable to engage.
No further medical treatment was sought until November 18, 2010, when plaintiff was seen by Dr. Puri, a PCP who prescribed

a different muscle relaxer. (T-47, 58) Plaintiff returned on December 6, 2010, for a prescription refill. (T-50) Although Dr. Puri
suggested physical therapy, plaintiff attended only one session. (T-49)
Plaintiff had begun treating for TMJ with her orthodontist, Dr. Purvis, in October or November of 2009. (T-53, 114) At that time

her symptoms included locking of her jaw and soreness of her face that extended to her ear. (T-54) Plaintiff returned to Dr. Purvis
two to four times after the accident. (T-50) On November 30, 2011, Dr. Purvis authored a letter wherein he reported seeing plain-
tiff after the accident, but noted that the “treatment was not directed toward the resolution of any problems associated with recent
trauma” and opined that he “doubted that any information [he] could provide … would have any correlation to [plaintiff ’s]
accident.” (T-114)
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Conclusion
At trial, plaintiff ’s counsel conceded that if the jury found plaintiff ’s injuries to be de minimus, it would not have to award any

damages. (T-74) All of plaintiff ’s complaints were subjective. She presented no witnesses, such as her passenger, to corroborate
her claims. Plaintiff ’s two office visits to Dr. Puri were essentially related to medication. Neither party presented a doctor or a
video deposition at trial. Each side referred to excerpts from plaintiff ’s medical records. Plaintiff chose to forego physical therapy.
The jury could have found plaintiff ’s alleged symptoms were controlled by medication and, therefore, insignificant. Even though
I would have awarded damages had this case proceeded non-jury, the jury’s verdict did not shock my conscience. Moreover, the
jury’s finding that any injuries were so minor as to not warrant compensation did not defy common sense or logic. The verdict was
not against the weight of the evidence.
I also disagree with plaintiff ’s argument that the verdict was inconsistent. “[A] claim of verdict inconsistency is not the same

complaint as a claim sounding in evidentiary weight. A verdict may be perfectly consistent and yet be a shock to the losing party,
as well as a shock to the conscience of the jurist who oversaw the presentation of evidence.” Criswell v. King, 834 A.2d 505 (Pa.
2003). A true case of verdict inconsistency can be found in City of Philadelphia v. Grey, 633 A. 2d 1090 (1993). There the jury
answered “no” to a question asking whether a defendant driver was casually negligent, but assigned 25% causal negligence to the
same driver in a subsequent answer. In the case at bar, the jury found some injury caused by defendant’s negligence, but believed
it was not compensable.

BY THE COURT:
/s/O’Brien, J.

Date: August 6, 2014
1 The verdict form jointly submitted by the parties did not ask the jury to make specific findings as to each injury alleged by
plaintiff. While we know, therefore, that the jury found some harm to plaintiff, we do not know whether the jury found all the harm
alleged by plaintiff.
2 The designation “T” followed by numerals indicates pages of the trial transcript.
3 Although plaintiff testified to more serious damage to her car than testified to by defendant, the jury was free to accept
defendant’s testimony.

Commonwealth of Pennsylvania v. Jesse Engram
Criminal Appeal—Homicide—Sufficiency—VUFA—Hearsay—Identification—No Gun Found—Witness Credibility

No. CC 200815304. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 16, 2014.

OPINION
PROCEDURAL HISTORY
Appellant, Jesse Engram, was charged by criminal information (200815304) with one count each of Criminal Homicide,1

Carrying a Firearm without a License,2 and Person not to Possess a Firearm.3

Appellant proceeded to a jury trial on November 8-12, 2010, at the conclusion of which he was found guilty of First Degree
Murder and Carrying a Firearm without a License.
On February 10, 2011, Appellant was sentenced by the Trial Court to the following:
Count one: First Degree Murder – life imprisonment;
Count two: Carrying a Firearm without a License – two to four years incarceration to be served consecutive to the period of

incarceration imposed at count one.
Appellant filed a post sentence motion on February 22, 2011, which was denied by the Trial Court on April 26, 2011. Appellant

filed a timely notice of appeal on May 25, 2011.
The Trial Court initially filed an order in lieu of an opinion based on Appellant’s failure to file a concise statement. However, it

was subsequently found that Appellant’s counsel abandoned him on appeal after ordering and then cancelling the transcripts. The
Trial Court vacated its earlier order, appointed new counsel for Appellant, and ordered the production of the trial transcript. The
transcripts were completed on April 15, 2013, and the Concise Statement was due on July 24, 2013. Appellant timely filed his
Concise Statement on July 24, 2013.
The Trial Court submitted its opinion and transmitted the record on August 21, 2103. Appellant thereafter filed an amended

Concise Statement on August 27, 2013. The Trial Court did not address this untimely Concise Statement as any issues Appellant
failed to raise on or before July 24, 2013, were waived, and no written motion for extension had been filed prior to July 24, 2013.
Subsequently, Appellant failed to submit a brief due to a communication error from the Superior Court. The appeal was

dismissed without prejudice on December 2, 2013. Appellant filed an Amended PCRA Petition seeking reinstatement of appellate
rights on December 20, 2013, which was granted by the Trial Court on January 6, 2014. On January 21, 2014, Appellant filed this
timely appeal.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as he framed them:

1. The evidence in this matter was insufficient to sustain Appellant’s conviction for Murder in the First Degree.

a) Commonwealth witness, Shermaine Campbell, who was in the victim’s car at the time of the shooting, testified at
Appellant’s trial that Appellant was not the shooter, and that she only identified him as the shooter on the night of
the shooting because she was at the police station for hours and the police were “threatening, telling [her] that they
were going to charge [her] with conspiracy if [she] did not give them a name. So [she] gave them a name that they
couldn’t connect to [her].” (Trial Transcript, p. 112).
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b) Commonwealth witness, Harold Fields, who was working as a cashier at the gas station where the shooting took
place, initially identified Appellant as the shooter. However, at Appellant’s trial, Mr. Fields admitted he was under
duress from his Parole Agent to identify Appellant, and he testified that after looking at Appellant that morning at
trial, that he was not the perpetrator. (Trial Transcript, p. 134-139, 141-144 ).

c) At trial, two (2) Commonwealth witnesses both testified that Appellant was not the shooter. As such, the
Commonwealth did not present sufficient evidence to prove that Appellant shot and killed the victim, nor did the
Commonwealth prove that Appellant did so with the specific intent to kill and with malice.

2. The evidence in this matter was insufficient to sustain Appellant’s conviction of Firearms Not to be Carried without a License,
as the Commonwealth failed to prove that Appellant concealed a firearm on or about his person.

d) Commonwealth witness, Shermaine Campbell, testified at Appellant’s trial that Appellant was not the shooter, and
that she only identified him as the shooter on the night of the shooting because she was at the police station for hours
and the police were “threatening, telling [her] that they were going to charge [her] with conspiracy if [she] didn’t give
them a name. So [she] gave them a name that they couldn’t connect to [her].” (Trial Transcript, p. 112).

e) There is no record in any of the police reports that Sergeant William Wagner was able to identify the shooter on the
night of the shooting. (Trial Transcript, p. 49-53). Further, there is nothing in any of the police reports that Sergeant
Wagner saw the alleged shooter walk across Penn Avenue towards the victim’s vehicle and brandish a weapon. (Trial
Transcript, p. 53).

f) Additionally, law enforcement never recovered the firearm, nor were the police ever given any information that
Appellant had a firearm in his home. As such, the police never obtained a search warrant for Appellant’s home to
determine if he was in fact in possession of a firearm. (Trial Transcript, p. 170-172).

g) Finally, Sergeant Wagner is the only Commonwealth witness who testified that he saw Appellant with a firearm;
however, Sergeant Wagner also testified that he saw the shooter’s hands, and they did not have tattoos. However,
Appellant clearly had visible tattoos on his hands and displayed them for the jury during trial. (Trial Transcript,
p. 59-60).

3. The jury’s guilty verdict in this matter was against the weight of the evidence.

a) In the above-captioned case, only one (1) eyewitness, Sergeant William Wagner, identified Appellant as the shooter
at trial. However, on cross-examination, Sergeant Wagner testified that the shooter did not have tattoos on his hand,
when Appellant clearly had visible tattoos on his hands. (Trial Transcript, pp. 59-60).

b) Further, Sergeant Wagner never identified Appellant as the shooter in any photo array, and he never stated in any
of the police reports that he was able to identify the shooter prior to the time of Appellant’s trial. (Trial Transcript, 99.
49-52).

c) Finally, Sergeant Wagner testified that after the victim was shot, the SUV he was driving moved mere inches.
However, Detective Dale Canofari testified that the SUV actually moved multiple feet from one ( 1) gas pump to another.
(Trial Transcript, pp. 38, 67, and 169).

d) In addition to Sergeant Wagner’s dubious testimony, Commonwealth witness, Shermaine Campbell, who was in the
victim’s car at the time of the shooting, initially identified Appellant as the shooter. However, under oath and subject
to cross-examination, Ms. Campbell conceded at Appellant’s preliminary hearing and at his trial that she could not
say that Appellant was the shooter. (Trial Transcript, p. 100-110).

e) In fact, on cross-examination, Appellant’s trial counsel asked Ms. Campbell, “[a]nd today, you are 100 percent sure
that Jesse Engram is not the shooter, is that correct,” to which Ms. Campbell responded, [c]orrect” (Trial Transcript,
p. 110).

f) Further, Commonwealth witness, Harold Fields, under admitted duress from his Parole Agent, initially identified
Appellant as the shooter. However, at Appellant’s trial, Mr. Fields admitted he was pressured to identify Appellant,
and he testified that after looking at Appellant that morning at trial, that he was not the perpetrator. (Trial Transcript,
p. 134-139, 141-144).

g) As such, the verdict was against the weight of the evidence, and Appellant should be granted a new trial.

4. The trial court erred when it allowed Lieutenant Trapp and Sergeant Henderson to testify about Ms. Campbell’s statements
to them under the excited utterance exception to the hearsay rule. (Trial Transcript, p. 78-79, 90-91).

FINDINGS OF FACT
On September 22, 2008, at approximately 10:40 P.M. Korey Johnson drove into the Sunoco gas station/convenience store located

on Penn Avenue in the Wilkinsburg section of Allegheny County. (T.T. 31, 75, 98, 245).4 Johnson was accompanied by his girlfriend
Shermaine Campbell, who was seated in the front passenger seat of Johnson’s vehicle. (T.T. 98, 105). Johnson was driving a rather
distinctive purple GMC with heavily tinted windows. He stopped his vehicle at pump five with the driver’s side facing Penn Avenue
and Campbell’s side facing the store itself. (T.T. 37, 39, 57, 105-106, 169).
As this was occurring Appellant, Jesse Engram, walked across Penn Avenue toward the gas pumps and pulled the hood of his

sweatshirt over his head. (T.T. 34-35). Engram pulled a pistol from underneath his sweatshirt and walked directly to Johnson’s side
of the vehicle. (T.T. 37). Engram fired once through the driver’s side window, which was up. He followed that initial shot with eight
to nine more shots. The window did not shatter, but instead collapsed as one piece into the vehicle interior after the first shot.
(T.T. 37, 39-40, 159, 194, 229, 247). After the second shot Campbell opened her door and crawled to the store to escape and request
assistance. (T.T. 43, 100, 118, 229).
City of Pittsburgh police officer William Wagner was working a plainclothes detail inside the convenience store at the time and

saw much of the event unfold. Officer Wagner immediately emerged from the store and pursued Engram as he fled back across
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Penn Avenue and behind a building. (T.T. 31-34, 41-42, 46). The foot pursuit ended abruptly when Engram “cut a comer,” and fled
down a side street out of Officer Wagner’s sight. (T.T. 42).
Engram had gotten to the vehicle before Johnson could put it in “park,” and the vehicle drifted into a gas pump, where it came

to rest. (T.T. 67, 169). Medics arrived within minutes and attempted to keep Johnson alive for transport and treatment, but he was
pronounced dead at the scene. (T.T. 73-74). Johnson was shot five times, suffering fatal gun shot wounds to the heart and lung. Ten
9mm casings were recovered at the scene and it was determined that the casings were discharged from the same firearm. (T.T.
210-211, 223, 247-248, 280). Campbell, visibly shaken and upset, spoke to officers at the scene and stated that she “could not believe
they shot him,” and when asked specifically who shot Johnson, she responded “LL” three times. (T.T. 78-80, 90-91, 138). Campbell
was taken to the homicide office where she was formally interviewed and shown an eight person photo array. She immediately
identified Engram as the shooter, writing on the array: “this is who I know as LL, this is who shot Korey.” (T.T. 92, 102-103,
119-121, 228-231). Engram was arrested and charged as noted hereinabove.

DISCUSSION
I.
Appellant first claims that the evidence was insufficient to sustain his conviction of first degree murder as the Commonwealth

failed to prove beyond a reasonable doubt that Appellant was the individual who killed Korey Johnson, and that he did so with the
specific intent to kill and with malice, based on the argument that two eyewitnesses recanted their earlier identifications. This
claim is without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted
at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe
all, part or none of the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). To be found guilty of first degree murder, the Commonwealth must
prove beyond a reasonable doubt that: “(1) a human being was killed; (2) the accused caused the death; and (3) the accused acted
with malice and the specific intent to kill.” Commonwealth v. Sanchez, 82 A.3d 943, 967 (Pa. 2013). While framed as a sufficiency
challenge, this claim really challenges the credibility and weight given to the testimony of Harold Fields, Shermaine Campbell,
and Officer Wagner. In this regard the Supreme Court has held as follows:

The weight of the evidence is exclusively for the finder of fact, which is free to believe all, part, or none of the
evidence, and to assess the credibility of the witnesses. Questions concerning inconsistent testimony and improper
motive go to the credibility of the witnesses. This Court cannot substitute its judgment for that of the jury on issues
of credibility.

Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004) (citations omitted). See also Commonwealth v. Bowen, 55 A.3d 1254, 1262
(Pa. Super. 2012) (credibility determination goes to the weight of the evidence, not the sufficiency of the evidence).
Nonetheless, the evidence introduced at trial was more than sufficient to prove that Appellant killed Korey Johnson with the

specific intent to kill and with malice. Specifically, the evidence established that: (1) the shooter crossed Penn Avenue towards
Sunoco; (2) the shooter pulled his hood over his head, retrieved a gun from within his sweatshirt, and walked directly to Johnson’s
vehicle; (3) the shooter aimed the gun at Johnson and shot at him through the car window nine times; (3) the shooter fled and was
chased for a short period by Officer Wagner before escaping; ( 4) Johnson died as a result of fatal gunshot wounds to his heart and
lungs; and (5) three eyewitnesses identified Appellant as the shooter. (T.T. 31- 35, 37-42, 46, 78-80, 90-92, 102-103, 119-121, 138,
159, 194, 223, 228-231, 247). While two eyewitnesses recanted their identifications at trial, the jury had the opportunity to hear their
tape recorded statements wherein they identified Appellant as the shooter shortly after the shooting, and the jury was able to weigh
the credibility of the identifications. See Commonwealth v. Jones, 644 A.2d 177, 181 (Pa. Super. 1994) (evidence sufficient to
sustain conviction of first degree murder based on recorded statements of two corroborating eyewitnesses when the witnesses later
recanted). Additionally, the jury had the benefit of the unwavering identification by Officer Wagner, who saw Appellant’s face for
twenty-five seconds, without obstruction, and was trained to focus on facial features. (T.T. 45, 47, 59-60, 134, 148). This evidence
was sufficient to establish beyond a reasonable doubt Appellant’s conviction of first degree murder. See Commonwealth v. Thomas,
54 A.3d 332, 336-337 (Pa. 2012) (evidence sufficient to sustain first degree murder conviction where two eyewitness identified
defendant in court as the individual who shot the victim in the left arm and chest, and a third eyewitness identified defendant in a
photo array as the shooter).
Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the evidence was insufficient to sustain his conviction of carrying a firearm without

a license based on the argument that the Commonwealth failed to prove beyond a reasonable doubt that Appellant concealed a
firearm on or about his person. This claim is without merit. To be found guilty of carrying a firearm without a license, the
Commonwealth must prove beyond a reasonable doubt that the defendant carried a firearm concealed on or about his person with-
out a valid and lawfully issued license. 18 Pa. C.S. § 6106(a)(l).
Here, the evidence established that Appellant: (1) hid a firearm within his sweatshirt; (2) retrieved the firearm immediately

before shooting Johnson; and (3) Appellant did not have a valid license to carry firearm. (T.T. 37, 40, 226). This evidence was
sufficient to sustain Appellant’s conviction of carrying a firearm without a license. See Commonwealth v. Coleman, 532 A.2d 477,
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484 (Pa. Super. 1987) (evidence sufficient to establish each element of carrying a firearm without a license where two witnesses
heard a gunshot and saw defendant holding a gun with smoke emitting from the barrel, and ballistics evidence was found at the
scene, even though gun was not recovered).
Appellant’s claim is without merit.

III.
Appellant’s third claim challenges the weight of the evidence for both charges based on the argument that Officer Wagner’s

testimony was not credible and that two eyewitnesses recanted earlier identifications of Appellant as the shooter. This claim is
without merit.

With respect to a weight challenge based on the credibility of witness testimony, the Superior Court has held as follows:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the
trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review.
Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the
underlying question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited
to whether the trial court palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007) (citations and quotations omitted). An abuse of discretion will only
be found where the decision of the trial court is “manifestly unreasonable or where the law is not applied or where the record
shows that the action is a result of partiality, prejudice, bias or ill-will.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013).
Further, the fact finder is free to believe all, part, or none of the testimony offered in assessing the credibility of witnesses.
DeJesus, 860 A.2d at 107.
The Trial Court has provided a recitation of the evidence hereinabove, and incorporates that by reference for present purposes.

See, supra I. and II. That evidence demonstrates that Appellant’s convictions were not against the weight of the evidence. The jury
heard testimony from Officer Wagner regarding his identification of Appellant as the perpetrator. While Appellant argues that two
eyewitnesses stated at trial that they could not identify Appellant as the shooter, the jury also heard testimony regarding the
initial identifications of Appellant by both witnesses, as well as the threats made to one of the eyewitnesses that accounted for his
recantation.5 The jury was free to assess the credibility of these witnesses, and the jury clearly found that the identifications made
in the immediate aftermath of the shooting, and free from outside influence and pressure, were more credible than the recanting
testimony at trial. Thus, the Trial Court did not err in denying Appellant’s weight claim. See Commonwealth v. Jones, 644 A.2d
177, 181 (Pa. Super. 1994) (verdict not set aside when eyewitness recanted identification at trial where eyewitness previously iden-
tified defendant as killer, and second eyewitness positively identified defendant as killer at trial); Commonwealth v. King, 959 A.2d
405, 410-411 (Pa. Super. 2008) (verdicts of first degree murder and carrying a firearm on public streets of Philadelphia not against
the weight of the evidence regardless of lack of physical evidence where two eyewitnesses observed defendant with firearm and
identified defendant as the shooter). See also Trippett, 932 A.2d at 198-199 (it is outside the purview of the Superior Court’s review
to rule on the credibility of witnesses).
Appellant’s claim is without merit.

IV.
Appellant’s final claim alleges that the Trial Court erred in permitting Lieutenant Ed Trapp and Sergeant Charles Henderson

to testify about Ms. Campbell’s statements to them under the excited utterance exception to the hearsay rule. This claim is with-
out merit.
The admissibility of evidence resides in the sound discretion of the trial court and will not be overturned absent a clear abuse

of discretion. Gray, 867 A.2d at 569-570. Hearsay, defined as an out of court statement offered for the truth of the matter asserted,
is inadmissible except as provided in the Pennsylvania Rules of Evidence. Gray, 867 A.2d at 570. One such exception is the excited
utterance exception to the hearsay rule. Pa. R.E. 803(2). An excited utterance is:

[A] spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emo-
tion caused by some unexpected and shocking occurrence, which that person has just participated in or closely
witnessed, and made in reference to some phase of that occurrence which he perceived, and this declaration
must be made so near the occurrence both in time and place as to exclude the likelihood of its having emanated
in whole or in part from his reflective faculties…. Thus, it must be shown first, that [the declarant] had witnessed
an event sufficiently startling and so close in time as to render her reflective thought processes inoperable and,
second, that her declarations were a spontaneous reaction to that startling event. This Court has determined that
a hearsay remark is admissible under the excited utterance exception even if it was the product of questioning.
Moreover, in determining whether a remark fits within this exception, a court must conduct a fact-specific
inquiry and ascertain whether the remark was sufficiently contemporaneous to the startling event to be consid-
ered spontaneous.

Commonwealth v. Sherwood, 982 A.2d 483, 495-496 (Pa. 2009) (citations omitted).

Here, the record established that: (1) Lieutenant Trapp and Sergeant Henderson arrived on-scene within five minutes of the
shooting; (2) when they encountered Shermaine Campbell, she was visibly upset and excited; (3) Campbell was waiting to be inter-
viewed; (4) less than five minutes after their arrival, Campbell began repeating “I can’t believe he shot him;” and, (5) when asked
who, Campbell responded, “L.L.” (T.T. 77-79, 87, 89-91). The Trial Court found that the statement by Campbell fell within the excited
utterance exception to the rule against hearsay based on the time frame and context of the statement. (T.T. 91). Campbell’s
on-scene statements in the immediate aftermath of the shooting about who shot Johnson were properly admitted as an excited
utterance and the Trial Court did not abuse its discretion in so admitting it. Commonwealth v. Manley, 985 A.2d 256, 266 (Pa. Super.
2009) (trial court properly admitted statements made to police by victim in an attempted homicide as excited utterances where
police arrived shortly after the shooting, victim was bleeding from several gunshot wounds, was in very emotional state, and
described assailants while awaiting emergency care and transport).
Appellant’s claim is without merit.
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CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 16, 2014

1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 6106.
3 18 Pa. C.S. § 6105. This charge was severed prior to trial and withdrawn after Appellant’s conviction.
4 The designation “T.T.” followed by numerals refers to Trial Transcript, November 8-12, 2010.
5 The jury heard the recorded statements of each witness as well as testimony from the detectives relating to the prior identification
of Appellant made by those witnesses. (T.T. 102-103, 119, 134, 146-148, 199-200, 230-232).
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OPINION
This is an appeal following the imposition of sentences to life imprisonment for both Defendants following a jury trial in which

both Defendants were found guilty of First Degree Murder, Robbery — Serious Bodily Injury, Robbery — Motor Vehicle, Carrying
a Firearm without a License, Conspiracy — Robbery and Conspiracy — Murder. The trial occurred between August 22, 2012 and
September 4, 2012, and the Defendants were sentenced on November 28, 2012. On appeal, the Defendants have raised numerous
allegations of error, which will be set forth and discussed below. Many of the issues raised by the Defendants are identical, which
is why this court has chosen to address them in a single opinion.

I. ALLEGATIONS OF ERROR
The Defendants have raised numerous allegations of error in their Concise Statements of Matters Complained of on Appeal.

These are listed below, by Defendant, and it is further noted at which section of this opinion the alleged error is discussed.

Defendant Crumbley:

1. The court failed to exclude the testimony of Saday Robinson due to alleged violations of Pa. R. Crim. Proc. 573. (Section III. A.)

2. The court failed to exclude the testimony of Saday Robinson due to police taint or bias in the identification. (Section III. B.)

3. The court erred in admitting evidence of a subsequent shooting involving Defendant Crumbley, failed to give a limiting
instruction regarding the evidence and failed to exclude evidence relating to a Ruger handgun. (Section III. C.)

4. The court failed to either strike a comment, or provide a curative instruction related to the comment, made by the
Assistant District Attorney referring to Defendant Crumbley as “the Angel of Death.” Additionally, Defendant Crumbley
has alleged ineffective assistance of counsel due to his counsel’s lack of objection to the comment. (Section III. D.)

5. The court failed to exclude testimony of certain “jailhouse” witnesses due to alleged violations of Pa. R. Crim. Proc.
573. (Section III. E.)

6. The court failed to give a “missing witness” instruction as to witness Richard Carpenter. (Section III. F.)

7. The court violated Defendant Crumbley’s right to a speedy trial by granting a continuance on June 7, 2012 (Section III. G.)

8. The evidence was insufficient to sustain the verdict. (Section III. H.)

9. The verdict was against the weight of the evidence. (section III. H.)

Defendant Ebo:

1. The court failed to exclude the testimony of Saday Robinson due to alleged violations of Pa. R. Crim. Proc. 573. (Section
III. A.)

2. The court erred in admitting evidence of a subsequent shooting involving Defendant Crumbley, failed to give a limiting
instruction regarding the evidence and failed to exclude evidence relating to a Ruger handgun. (Section III. C.)

3. The court failed to exclude the testimony of Saday Robinson due to police taint or bias in the identification. (Section
III. B.)

4. The verdict was against the weight of the evidence. (section III. H.)
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This court disagrees with the Defendants’ allegations of error and asserts that it has committed no errors. This court requests
that its rulings, the jury’s verdict and the sentences of the Defendants be upheld.

II. FACTUAL BACKGROUND
On May 16, 2011, Todd Mattox was shot to death in the parking lot of the Leechburg Garden apartments in Penn Hills. (T.R.

8/20/12, p. 240)1. He had suffered three (3) gunshot wounds, two (2) to the trunk and one (1) fatal shot to the head. (T.R. 8/20/12,
pp. 246-261, Ex. 4-16).
An eyewitness, Saday Robinson, described the sounds of an altercation above her apartment in the minutes before the shoot-

ing, followed by the noise of people running down stairs. (T.R. 8/20/12, pp. 527-528). She then saw Mr. Mattox being pushed out the
front door of the apartment complex by two (2) African-American males with handguns. (T.R. 8/20/12, pp. 528-529). She was able
to hear Mr. Mattox pleading for his life, offering the two (2) males everything that he had, and backing away from them with his
hands up. (T.R. 8/20/12, pp. 529, 531). The eyewitness described seeing a man that she later identified as Defendant Ebo shooting
at Mr. Mattox three (3) times. (T.R. 8/20/12, p. 531). Mr. Mattox fell to the ground after the gunshots were fired. (T.R. 8/20/12, p.
531). The witness then described seeing Defendant Ebo going through the pants pockets of Mr. Mattox before she saw a person
that she later identified as Defendant Crumbley walk up to Mr. Mattox, stand over his body as it lay in the parking lot, and shoot
him directly in the head. (T.R. 8/20/12, pp. 532-534). She then indicated that she saw the Defendants get into Mr. Mattox’s white
Nissan and speed out of the parking lot. (T.R. 8/20/12, p. 534). Mr. Mattox’s vehicle was later found after it had been set on fire on
Hill Street in Penn Hills. (T.R. 8/20/12, pp. 757-759, 762-780, 782-787, 804, 818, 841; Ex. 58-63, Ex. 66-67).
It should be noted that other witnesses corroborated key points contained in Ms. Robinson’s description of the events that night.

For example, John Gardone also testified that Mr. Mattox was chased by two (2) African-American males before he was shot
several times in the parking lot of the Leechburg Gardens. (T.R. 8/20/12, pp. 591-592). He also saw the two (2) suspects enter a
white vehicle and speed from the parking lot. (T.R. 8/20/12, pp. 492-493). Another witness, Yurri Lewis, heard multiple shots that
day, although he did not witness the shooting. (T.R. 8/20/12, p. 513). He did, however, see an African-American male going through
the pockets of a man lying in the parking lot of Leechburg Garden Apartments. (T.R. 8/20/12, p. 515). He saw the man who had
been rifling through the victim’s pockets enter a white car and speed out of the parking lot. (T.R. 8/20/12, p. 515). Detective
Anthony Perry confirmed that the right front pants pocket of Mr. Mattox was pulled out when he arrived at the scene. (T.R. 8/20/12,
pp. 302-304, 330-334, Ex. 41). The left front pocket was in its normal position. (T.R. 8/20/12, pp. 302-304).
Despite the fact that there were several eyewitnesses to the events that occurred on May 16, 2011, none of the witnesses inter-

viewed by either Penn Hills police officers or Allegheny County detectives were able to positively identify the actors.
The Defendants became suspects in the Todd Mattox murder following a string of events occurring over the course of the

several months following the slaying. On June 2, 2011, Defendant Crumbley was involved in a shooting in Swissvale, in which he
was shot several times. (T.R. 8/20/12, pp. 855-858). Two types of shell casings were recovered from the scene, including the same
type of shell casings that were found at the Todd Mattox murder scene, those being from a .40 caliber Smith and Wesson Springfield
Armory pistol. (T.R. 8/20/12, pp. 885-886). A friend of Defendant Crumbley’s, Asa Thompkins, was present at the scene of the shoot-
ing. (T.R. 8/20/12, pp. 847, 852). One week later, on June 9, 2011, Asa Thompkins was pulled over for a traffic stop in South Park.
(T.R. 8/3/12, p. 20; T.R. 8/20/12, p. 1009). A Springfield Armory pistol was found under the front passenger seat of the car, and
Mr. Thompkins said that the gun was his. (T.R. 8/20/12, pp. 1010-1011).
On September 6, 2011, Thomas Julian Brown wrote a letter from the Allegheny County jail to Detective Garlicki, of the

Allegheny County police, asking that he be put in touch with the detective who was handling the Todd Mattox homicide. (T.R.
8/20/12, p. 697). He indicated that he was willing to provide information on that case. (T.R. 8/20/12, pp. 697-698). Mr. Brown
further indicated that he had heard, several months earlier, Defendant Crumbley saying that he had “smoked” Todd Mattox. (T.R.
8/20/12, pp. 698-699). Mr. Brown’s cousin was Asa Thompkins, and Mr. Brown’s son, Leron Brown, was a friend of Defendant
Crumbley. (T.R. 8/20/12, pp. 695-696). Leron Brown was found shot dead in January or February 2012, inside a car with Roman
Herring, a cousin of Defendant Crumbley’s, who was also found dead in that same car. (T.R. 8/20/12, pp. 948, 991). Roman Herring
was allegedly involved in the burning of a vehicle on Hill Street in Penn Hills. (T.R. 8/20/12, p. 945).
Defendant Crumbley became a suspect in the Todd Mattox murder In September 2011, after Detective Anthony Perry received

a report connecting the handguns used in the Todd Mattox homicide with the weapons used in the Swissvale shooting on June 2,
2011, and after witness Thomas Brown came forward with information about the homicide. (T.R. 8/20/11, pp. 1017, 1020, 1021,
1025). Defendant Ebo also became a suspect at that time. (T.R. 8/20/11, p. 1017).
Eyewitness Saday Robinson was shown photo arrays containing photographs of the Defendants on September 16,

2011(Defendant Crumbley only) and November 4, 2011 (both Defendants). (T.R. 8/20/12, pp. 356-357). However, on neither date
did she select either of the Defendants from the arrays, although she testified that she was aware at the time of viewing the arrays
that the Defendants were present in them. (T.R. 8/20/12, pp. 548-549). She indicated that she did not make the identifications on
these dates because she was afraid, and her family and friends were telling her not to get involved. (T.R. 8/20/12, p. 548).
Ms. Robinson also indicated in her testimony that she identified someone as “looking like” Defendant Ebo during one of the times
when she was presented with photo arrays. (T.R. 8/20/12, p. 548). She indicated that she did this deliberately. (T.R. 8/20/12, p. 549).
However, no detective involved with presenting her with photo arrays ever indicated that there had been an identification of
anyone on either September 16, 2011 or November 4, 2011. (T.R. 8/20/12, pp. 349-356, 337-344). Ms. Robinson moved out of
Leechburg Gardens in July 2011. She left the Allegheny County area and moved across the country in October 2011. (T.R. 8/20/12,
p. 546). She returned to the area to testify upon the request of the police, who informed her that they had suspects in custody. (T.R.
8/20/12, p. 546). She was shown photo arrays on July 24, 2012, at which time she identified Defendant Crumbley after an approx-
imately fifteen (15) second pause, and she identified Defendant Ebo immediately. (T.R. 8/20/12, pp. 540-543).

III. ARGUMENT
A. Alleged Discovery Violation regarding Saday Robinson
The Defendants’ first allegation of error is that this court erred in admitting the testimony of eyewitness Saday Robinson. The

Defendants argue that the testimony should have been excluded as a sanction for the Commonwealth’s violation of Pa. R. Crim
Proc. 573. The Defendants allege that the Commonwealth failed to provide full and timely discovery by failing to provide infor-
mation to the Defendants regarding Ms. Robinson’s “misidentification” during presentation of a photo array.
During testimony taken on August 21, 2012 in connection with a pre-trial motion seeking exclusion of Ms. Robinson’s identifi-

cation of the Defendants on the basis that the identification was the product of bias and taint, Ms. Robinson indicated that, during
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one of the photo arrays prior to July 24, 2012, she had pointed to a photograph and said that the individual in the photograph
“looked like” Defendant Ebo. (T.R. 8/20/12, pp. 59-61). However, this alleged misidentification was not reported in any police
report by either Penn Hills officers or Allegheny County homicide detectives. (T.R. 8/20/12, p. 82). After Ms. Robinson’s pretrial
testimony about the alleged intentional misidentification, and defense counsel’s request for any report that detailed the misidenti-
fication, this court advised the Commonwealth that, if discovery related to the misidentification was not turned over to the
Defendants, Ms. Robinson would not be permitted to testify. (T.R. 8/20/12, p. 83).
The following day, while the jury was at lunch, Assistant District Attorney Steven Stadtmiller indicated that, after speaking with

the officers involved in the investigation, he was advised that the misidentification did not occur. (T.R. 8/20/12, pp. 152-154).
Detective Hitchings, who had shown Ms. Robinson the November 4, 2011 lineup, which was the first photo array to contain
Defendant Ebo, indicated that no identification at all had occurred on that date. (T.R. 8/20/12, p. 153).
Ms. Robinson took the stand on August 22, 2012 to continue her testimony related to the pre-trial motion. (T.R. 8/20/12, p. 155).

She again stated that she had previously pointed to someone who looked like Defendant Ebo in a photo array prior to July 24, 2012.
(T.R. 8/20/12, pp. 166-167). Her clearest discussion of the issue was in the following exchange with Defense Attorney Wendy
Williams:

Q. Okay. Are you saying now that you mistakenly said that or that you were lying under oath yesterday?

A. You are confusing me.

Q. Did that in fact occur? Did you point to somebody else and say that this is the guy that did the crime?

A. No, I said that this looks like the guy who did the crime.

Q. Okay. And you pointed to somebody other than Mr. Ebo and Mr. Crumbley?

A. Yes. (T.R. 8/20/12, p. 163).

Ms. Robinson also testified that the misidentification occurred when she was in a car with Detective Perry before her grandmother
died. (T.R. 8/20/12, pp. 176-177). It should be noted that only the September 16, 2011 photo array meets all three (3) of these
criteria. Ms. Robinson also specifically denied that Detective Hitchings was present during the alleged misidentification. (T.R.
8/20/12, p. 176).

Following Ms. Robinson’s testimony, Detective Anthony Perry took the stand and testified regarding the photo arrays that he
had shown to Ms. Robinson. (T.R. 8/20/12, pp. 186-203). Detective Perry had shown Ms. Robinson two (2) photo arrays, one in June
2011 containing Asa Thompkins (T.R. 8/20/12, pp. 187, 189) and one in September 2011 containing Defendant Crumbley. (T.R.
8/20/12, p. 187). He did not show Ms. Robinson any photo arrays containing a picture of Defendant Ebo. (T.R. 8/20/12, p. 188).
A photo array containing Mr. Ebo’s photo was not prepared until October 2011, and that array was presented to Ms. Robinson in
November, 2011 by Detectives Hitchings and Langan. (T.R. 8/20/12, p. 188). Detective Perry emphatically stated that any alleged
misidentification by Ms. Robinson did not occur when he showed Ms. Robinson any photo arrays. (T.R. 8/20/12, pp. 193, 195, 196).
He clearly stated that no identifications at all were made when he presented photo arrays to her (T.R. 8/20/12, pp. 195-196), and
that, had there been an identification, he would have followed his regimented protocol of having her circle or initial the person
identified. (T.R. 8/20/12, p. 193).
Detective Steven Hitchings also provided testimony related to the issue of a misidentification. (T.R. 8/20/12, pp. 204-207). He

indicated that he showed Ms. Robinson two (2) photo arrays on November 4, 2011, one containing a photo of Defendant Crumbley
and the other containing a photo of Defendant Ebo. (T.R. 8/20/12, p. 204). Detective Hitchings clearly indicated that Ms. Robinson
made no identifications from either photo array and, further, that she did not indicate that any of the photos “looked like” one of
the actors. (T.R. 8/20/12, pp. 204-5, 206, 207). In fact, he was “absolutely sure” that no identifications occurred on November 4,
2011. (T.R. 8/20/12, p. 207).
Following the testimony of Ms. Robinson and Detectives Perry and Hitchings, this court found that there was conflicting

evidence regarding any alleged discovery violation and any alleged misidentification, but stated that the issue could be revisited
later, after further development of trial testimony, if necessary. (T.R. 8/20/12, pp. 214-215).
On appeal, the Defendants assert that the court erred in permitting Ms. Robinson to testify because the Commonwealth had not

turned over police reports detailing a prior misidentification. Rule 573(e) of the Pennsylvania Rules of Criminal Procedure
provides that, if a party has failed to comply with a discovery request, the court may, inter alia, prohibit a party from introducing
the evidence not disclosed, or may order any other remedy that it deems just under the circumstances. Pa. R. Crim. P 573. The
Commonwealth does not violate Rule 573 when it fails to disclose to the defense evidence that it does not possess and of which it
is unaware. Com. v. Collins, 957 A.2d 237, 253 (Pa. 2008).
In this case, there was no clear evidence of a discovery violation at all, let alone one of such seriousness to justify complete

exclusion of Ms. Robinson’s testimony. There was clearly conflicting evidence as to whether a prior identification or misidentifi-
cation had even occurred. While Ms. Robinson said that she had pointed to someone in a photo array and said it “looked like”
Defendant Ebo, not a single detective who had presented a photo array to her had any recollection of this occurring. Each detec-
tive was also aware of his responsibility to place an identification or misidentification in a police report. (T.R. 8/20/12, pp. 193, 198,
205). None of the police reports indicate any identification occurred. (T.R. 8/20/12 p. 79; Ex. A, C). This court was presented with
no evidence, facts or questioning from which it could conclude that any of the detectives testifying during pre-trial motions or who
were involved in the presentation of photo arrays to Ms. Robinson had lied, hid information or were in any way negligent or lack-
ing in their duties.
In failing to find that an identification or misidentification occurred, this court is not indicating that it in any way disbelieved

Ms. Robinson’s testimony. On the contrary, Ms. Robinson was a tremendously compelling witness, who clearly became involved in
this case against her best interests and all of the advice of her family and friends. It was obvious that she was terrified as she
testified during the pre-trial motion proceeding, and again when she gave her trial testimony. Ms. Robinson shook and trembled
throughout the entirety of her testimony. As to the misidentification, it is possible that she indicated to police that someone else
“looked like” Mr. Ebo. It is also possible that she remembers thinking that someone looked like Mr. Ebo, but did not actually
verbalize that thought to the detectives. Ms. Robinson even indicated at one point in her testimony that she did not tell the officers
when she picked out the wrong person, with her answer being somewhat ambiguous as to whether she told the officers that she
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had picked someone or whether she told the officers that it was the wrong person. (T.R. 8/20/12, p. 67). It is also possible that she
mentioned someone looking like Defendant Ebo to the detectives, but was so vague about it that the detectives did not consider it
to be an “identification” as they understand that word. No matter what occurred at the time, there was no clear evidence of a
discovery violation having occurred, and, therefore, this court did not err in failing to exclude evidence or testimony in order to
cure a non-existent violation.

B. Alleged Error Regarding Tainted Identification Given by Saday Robinson
Defendant Crumbley’s second allegation of error, and Defendant Ebo’s third allegation of error, is that this court erred in

permitting Saday Robinson to testify because her identification was the product of taint and bias. More specifically, the Defendants
assert that her identification of them on July 24, 2012 resulted from taint, bias and influence from the media exposure related to
this case, from information provided to her by neighbors or friends, and from comments made by the police to her prior to that
identification.
Questions regarding the admission and exclusion of evidence are within the sound discretion of the trial court and will not be

reversed on appeal absent an abuse of discretion. Com. v. Kendricks, 30 A.3d 499, 503 (Pa. Super. 2011). An abuse of discretion
may not be found merely because an appellate court might have reached a different conclusion, but requires a showing that the
trial court’s conclusion was the result of manifest unreasonableness, or partiality, prejudice, bias or ill-will, or such lack of support
as to be clearly erroneous. Com. v. Brougher, 978 A.2d 373, 376 (Pa. Super. 2009).
A photographic identification is unduly suggestive if, under the totality of the circumstances, the identification procedure

creates a substantial likelihood of misidentification. Com. v. DeJesus, 860 A.2d 102, 112 (Pa. 2004). Photographs used in photo array
line-ups are not unduly suggestive if the suspect’s picture does not stand out more than those of the others, and the people depicted
in the array all exhibit similar facial characteristics. Com. v. Fisher, 769 A.2d 1116, 1126 (Pa. 2001). The photographs in the array
should all be the same size and should be shot against similar backgrounds. Kendricks, supra, at 504. When an out-of-court iden-
tification is alleged to be tainted, an in-court identification may still stand if, again considering the totality of the circumstances,
the identification had an origin sufficiently distinguishable to be purged of the primary taint. Kendricks, supra, at 506. The factors
a court should consider in determining whether there was an independent basis for identification include: (1) the opportunity of
the witness to view the criminal at the time of the crime; (2) the witness’s degree of attention; (3) the accuracy of the witness’s
prior description of the criminal; (4) the level of certainty demonstrated by the witness during the confrontation; and (5) the length
of time between the crime and the confrontation. Com. v. Abdul-Salaam, 678 A.2d 342 (Pa. 1996).
Before Ms. Robinson testified in front of the jury at trial, this court heard lengthy testimony by her regarding the circumstances

surrounding her identification of the Defendants, including her interviews by police, her exposure to media coverage of the case
prior to her July 2012 identification of the Defendants, and information that she may have heard in the community regarding this
murder. She was subjected to extensive cross-examination on these issues by the attorneys for both Defendants. This court
ultimately ruled that Ms. Robinson was permitted to testify and that she was permitted to provide testimony regarding her July
2012 identification of the Defendants. She was further permitted to make an in-court identification of the Defendants.
The Defendants assert that several factors tainted the identification of the Defendants by Ms. Robinson, including media

exposure, information from neighbors identifying the alleged shooters and improper comments from the police. In terms of media
exposure, it is true that there was media coverage of this case, which included televised and printed photos of the Defendants
following their arrest, and there may have been media coverage of Mr. Crumbley as a result of the shooting in which he was a
victim in early June 2011. Ms. Robinson denied seeing any such coverage repeatedly during her testimony regarding the pre-trial
motion in limine.
Ms. Robinson moved from Allegheny County across the country in mid-October 2011. (T.R. 8/20/12, pp. 41, 68). Aside from a

brief return to Pittsburgh in November 2011 for the funeral of her grandmother, she did not return to the area until July 2012, when
detectives asked her to return to make an identification of the shooters. (T.R. 8/20/12, p. 42). Ms. Robinson testified that she saw
no media coverage, pictures or video of the Defendants either before she left the area or after. (T.R. 8/20/12, p. 42). She specifi-
cally indicated that she saw no photos of Defendant Crumbley prior to being shown the first photo array in September 2011. (T.R.
8/20/12, pp. 64, 68). She also denied seeing any media coverage from the time of the shooting until being contacted by telephone
by detectives in late June, early July, 2012. (T.R. 8/20/12, pp. 70-71). She advised the detectives during that phone contact that she
had seen no media coverage regarding the case. (T.R. 8/20/12, pp. 158-159). She also indicated that she did not have a computer
until she started school, which did not occur until after October 2011, when she left Pennsylvania. (T.R. 8/20/12, pp. 157-158). The
credible testimony in the case was that Ms. Robinson had seen no media coverage related to the Defendants prior to her identifi-
cation of them in July 2012 as the shooters. It should be noted that Ms. Robinson testified consistently to this lack of exposure to
media coverage during her trial testimony. (T.R. 8/20/12, pp. 624, 626-628).
During her pre-trial motion testimony, Ms. Robinson also addressed the issue of whether her identifications were the product

of information from community members. On the night of the murder, a neighbor indicated to Ms. Robinson that “Mo” was the
shooter. (T.R. 8/20/12, pp. 42-43). Later, a friend named Ace told her that “Mat-Mat” was responsible. (T.R. 8/20/12, p. 58). Ms.
Robinson was clear that: she did not know Defendant Ebo to be called “Mo” prior to the shooting (T.R. 8/20/12, pp. 42-43); she did
not know anyone named “Mo” prior to the shooting (T.R. 8/20/12, p. 169); she never learned Defendant Crumbley’s name (T.R.
8/20/12, p. 68); she did not know Defendant Ebo’s name when she saw him at the apartment complex (T.R. 8/20/12, pp. 169-170);
she did not know anyone named “Mat-Mat” (T.R. 8/20/12, p. 171); she never found out who “Mat-Mat” was (T.R. 8/20/12, p. 71);
and she did not know anybody named “Mo” or “Mat-Mat” when she picked out Defendant Ebo’s photo. (T.R. 8/20/12, pp. 178-179).
Ms. Robinson was very clear that she selected the Defendants’ photos from the photo arrays because she saw them shoot Mr.
Mattox. (T.R. 8/20/12, pp. 44, 178-179). Again, the credible testimony did not support that Ms. Robinson’s identification was in any
way tainted, biased or even influenced by the comments made by her neighbor and friend.
Lastly, the issue of whether police comments had tainted Ms. Robinson’s identification was explored. Ms. Robinson was

contacted in late June or early July by detectives who asked her to return to Pittsburgh to look at photo arrays. At the time that
she was contacted, she was told that two gentlemen had been arrested (T.R. 8/20/12, pp. 182, 183) and that the detectives thought
that these men were responsible for the murder of Todd Mattox. (T.R. 8/20/12, pp. 174-175). At no point did the detectives tell her
the names of who they thought was responsible for the shooting. (T.R. 8/20/12, p. 175). The detectives also did not suggest who they
thought was responsible for the murder when they showed Ms. Robinson the photo arrays. (T.R. 8/20/12, p. 175). Ms. Robinson did
have an understanding that photos of the responsible people were contained in the photo arrays that she was shown, but no detec-
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tive told her that. (T.R. 8/20/12, pp. 183-185). Additionally, she was unaware that a trial was scheduled to begin at the point when
the police contacted her in July, 2012. (T.R. 8/20/12, p. 183). The credible testimony eliminated from further consideration this
issue of possible taint from police comments in the identification of the Defendants by Ms. Robinson at the photo array in July, 2012.
Even though this court does not believe that there was any taint, bias or suggestion in Ms. Robinson’s identifications, the court

will note that there are strong independent bases supporting Ms. Robinson’s identifications here. It has never been disputed that
Ms. Robinson’s vantage point from her apartment window gave her a clear view of Todd Mattox’s murder. Her window was approx-
imately 8-10 feet from the front door of the building and 70-80 feet from the parking lot. (T.R. 8/20/12, pp. 283, 1179; Ex. 28).
According to Detective Perry, Ms. Robinson had the best vantage point to see the events that night. (T.R. 8/20/12, p. 377). There
were no obstructions of her view of the parking lot from her window. (T.R. 8/20/12, p. 167). The Defendants were only ten (10) feet
away from her during the incident, and it occurred while it was still light outside. (T.R. 8/20/12, pp. 168-169). Additionally, she indi-
cated that the entire incident lasted ten (10) minutes, that she watched the entire incident, (T.R. 8/20/12, p. 178), and she had seen
both Defendants in her apartment building prior to the shooting, (T.R. 8/20/12, pp. 44, 177-178), making them familiar to her at the
time of the shooting.
What Ms. Robinson witnessed was a brutal, unprovoked shooting of a man begging for his life, and then the execution of a

wounded, fallen man. Images from such violent events tend to remain imprinted in one’s mind, especially the faces of the perpe-
trators of such a horrific event. Ms. Robinson indicated this herself during her trial testimony, stating that the faces of the
Defendants were “stuck in her head.” (T.R. 8/20/12, p. 547). While not exceptionally descriptive, Ms. Robinson did provide rela-
tively accurate descriptions of the two men involved in this shooting, including skin tone, relative size and clothing. (T.R. 8/20/12,
pp. 413, 590-593, 1166-1170). Even if her identification was in some way tainted by media coverage or comments from neighbors,
friends or police, which this court strongly believes is not the case, Ms. Robinson certainly had independent bases upon which to
make her July, 2012 identifications.
Although defense counsel focused on Ms. Robinson’s failure to select either Defendant from previous photo array lineups as

strong evidence that her July, 2012 identification must have been the product of taint or bias, this court instead focused on Ms.
Robinson’s understandable fear to be a witness in this case. Ms. Robinson was immediately interviewed after the shooting and
made herself available for questioning. (T.R. 8/20/12, p. 540). However, even from this beginning interaction with the police, she
was afraid, telling the police officers of her fear on the night of the shooting and inviting them into her apartment so that she would
not be seen talking with them. (T.R. 8/20/12, p. 53). As was mentioned earlier, Ms. Robinson shook through the entirety of her
testimony, both during the pre-trial proceedings and at trial. Her entire demeanor reflected her fear of being involved in this case.
Ms. Robinson also certainly verbalized her fear during her trial testimony, indicating that she did not want involved in this case

because of the culture in her community that perpetuated the phrase “snitches get stitches” (T.R. 8/20/12, pp. 535-536), a senti-
ment echoed by another witness to the shooting, John Gardone. (T.R. 8/20/12, pp. 493-494). Her fear throughout her involvement
in the case was clear through her actions: by her waiting until her neighbors left before she talked to the police (T.R. 8/20/12,
p. 535); by her taking the police into her apartment so no one would see her talking to them (T.R. 8/20/12, p. 53); by only agreeing
to meet detectives elsewhere for subsequent meetings so that no one would see her talking to them (T.R. 8/20/12, p. 583); by her
testimony that she deliberately failed to identify the Defendants in photo arrays even though she was sure that they were there
(T.R. 8/20/12, p. 552); by the fact that she told Detective Perry that she moved because she was fearful (T.R. 8/20/12, p. 381); and
by the fact that she finally identified the Defendants only after moving across the country and being informed that suspects were
in custody. (T.R. 8/20/12, p. 550). Ms. Robinson’s own family warned her that she should not become involved in this case for fear
that something would happen to her if she did. (T.R. 8/20/12, p. 548).
This court does not believe that prior failures to identify the Defendants in any way support a contention that the identifications

in July, 2012 were the result of taint, bias or suggestion. Rather, the prior failures to identify the Defendants were the product of
a fear so intense that Ms. Robinson exhibited physical manifestations of that fear over fifteen (15) months after the incident that
she witnessed. This court permitted Ms. Robinson to testify at trial regarding her eyewitness identification of the Defendants,
finding that there was no media taint and no taint from community or police sources. There was an independent basis for her
identification. (T.R. 8/20/12, pp. 214-215). This court’s ruling in this regard is well-supported by the record and should be upheld.

C. Alleged Error Regarding Admission of Evidence of June 2, 2011 Shooting
Defendant Crumbley’s third allegation of error, and Defendant Ebo’s second, is that this court erred in admitting testimony

regarding the June 2, 2011 shooting in which Defendant Crumbley was a victim. More specifically, the Defendants assert that this
evidence was improperly admitted under Pa. Rule of Evidence 404(b)(2), that this court erred in not granting the Defendants’
Motion in Limine regarding the evidence and that the court erred in not providing a limiting instruction during trial.
There were two (2) arguments held on the issue of the admissibility of the June 2, 2011 shooting. The first took place on July

27, 2012, and the court ruled, after argument, that the subsequent shooting involving Defendant Crumbley would be admissible as
to the issue of identity only, i.e. to show that, because the same gun, a .40 caliber, was used in a shooting that occurred two (2) weeks
after Mr. Mattox’s shooting where Defendant Crumbley was present, it is circumstantial evidence that he was present at the Todd
Mattox shooting where shell casings from the same gun were found. (T.R. 7/27/12, pp. 58-59).
On August 21, 2012, a second argument on the issue of the June 2, 2011 shooting took place. In this argument, the court enter-

tained Defendants’ Motion in Limine regarding a Ruger handgun found at the scene of the June 2, 2011 shooting in Swissvale. A
Ruger handgun was found outside of the vehicle where the shooting had occurred, and Defendant Crumbley’s blood was found on
it. (T.R. 8/20/12, p. 10). Defendant Crumbley argued that the evidence of the Ruger was irrelevant to the May 6, 2011 shooting of
Todd Mattox and was prejudicial to the Defendants in that all that it showed was that Defendant Crumbley must have had a gun
in his hand in the Swissvale shooting so he must also have had a gun at the Todd Mattox shooting. (T.R. 8/20/12, pp. 11, 17). The
Commonwealth argued that photos of the Ruger showed blood on the side of the gun and the barrel, which was identified as
Defendant Crumbley’s. (T.R. 8/20/12, p. 12). It was the intention of the prosecution to argue that Defendant Crumbley had the
.40 caliber gun at the time of the Swissvale shooting, providing it with circumstantial evidence that Defendant Crumbley must have
had that same gun two (2) weeks earlier when Todd Mattox was killed. (T.R. 8/20/12, p. 14). This court, with some misgiving, ruled
that evidence regarding the Ruger would be permitted, but would be limited to the issue of identity only. (T.R. 8/20/12, p. 20).
On August 30, 2012, counsel and this court discussed the closing jury instructions, including a court suggested limiting instruc-

tion based on Standard Jury Instruction 3.08 — Evidence of Other Offenses as Proof of Guilt. (T.R. 8/20/12, p. 1317). Defendant
Crumbley’s attorney, Ms. Wendy Williams, stated that she did not want a limiting instruction regarding the June 2, 2011 shooting.
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(T.R. 8/20/12, p. 1318). This court read its proposed limiting instruction to all counsel:

I [sic] have heard evidence tending to prove that the defendant Thaddeus Crumbley was involved in a shooting incident
for which he is not on trial. I’m speaking of testimony to the effect that Mr. Crumbley was involved in a shooting incident
in Swissvale on June 2, 2011. This evidence is before you for a limited purpose, that is for the identity of Mr. Crumbley
as a participant in the May 16, 2011 incident at Leechburg Gardens. This evidence must not be considered by you in any
way other than for the purpose I just stated. You must not regard this evidence as showing that the defendant,
Mr. Crumbley, is a person of bad character or criminal tendencies from which you might be inclined to infer guilt. (T.R.
8/20/12, pp. 1318-1319).

The Commonwealth did not object to the limiting instruction, but Defendant Crumbley’s attorney did, indicating that she would
like time to think about it overnight, and would advise the court the next day prior to the closing instructions being read to the jury
whether she wanted the instruction. (T.R. 8/20/12, p. 1321).
The following day, during Defendant Crumbley’s closing argument, his attorney, Ms. Williams, addressed the June 2, 2011 shoot-

ing at length and reiterated the defense position that he was nothing more than a victim in that shooting. (T.R. 8/20/12, pp. 1363-
1368). This court then again discussed its proposed limiting instruction with counsel outside the presence of the jury. (T.R. 8/20/12,
p. 1411). Counsel for both Defendants agreed that they did not want the limiting instruction read to the jury. (T.R. 8/20/12, p. 1411).
As such, this court did not give a limiting instruction in its closing charge to the jury.
A trial court’s decision to grant or deny a Motion in limine is subject to an evidentiary abuse of discretion standard of review.

Com. v. Reese, 31 A.3d 708, 715 (Pa. Super. 2011). Admission of evidence is within the sound discretion of the trial court and will
be reversed only upon a showing that the trial court clearly abused its discretion. Com. v. Drumheller, 808 A.2d 893, 904 (Pa. 2002).
Admissibility depends on relevance and probative value. Id. Evidence is relevant if it tends to establish a material fact in the case,
tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding a material fact. Id.
Evidence of other crimes may be admitted for other relevant purposes, such as “proof of motive, opportunity, intent, prepara-

tion, plan, knowledge, identity or absence of mistake or accident,” though such evidence should only be admitted if the probative
value of the evidence outweighs its potential for prejudice. Pa. R.E. 404(b)(2)-(3), Com. v. Tedford, 960 A.2d 1, 37 (Pa. 2008). The
particular prejudice that Rule 404(b)(3) seeks to prevent is the misuse of other-offense evidence. Specifically, the rule is designed
to generally eliminate other-offense evidence, unless admissible for some specific purpose as indicated above, so that jurors do not
convict a defendant simply because they perceive that the defendant has a bad character or a propensity to commit crimes. Reese,
supra, at 723. Evidence that the defendant possessed a device or instrument that could have been the murder weapon is admissible.
See Com. v. Miller, 897 A.2d 1281 (Pa. Super. 2006). Evidence will not be prohibited merely because it is harmful to the defendant.
Com. v. Dillon, 925 A.2d 131, 141 (Pa. 2007). When other-offense evidence is admitted, the Defendant is entitled to request a jury
instruction explaining to the jury that the specific evidence was only admitted for a limited purpose. Com. v. Billa, 555 A.2d 835,
841-842 (Pa. 1989). The trial court is permitted to use its own form of expression to explain difficult legal concepts to the jury.
Com. v. Spotz, 759 A.2d 1280, 1287 (Pa. 2000).
Here, the evidence regarding the shooting on June 2, 2011 and the presence of the Ruger handgun were properly admitted.

While certainly prejudicial to the Defendants, as all evidence tends to be, the evidence of the subsequent bad acts was relevant
to make a fact in the case, i.e., whether Defendant Crumbley was present at the scene of the Todd Mattox murder two (2) weeks
earlier, more or less probable. The evidence also was relevant to support the inference that Defendant Crumbley was in posses-
sion of the .40 caliber gun used in Mr. Mattox’s murder. Clearly, the evidence of the June 2nd shooting is not dispositive of these
issues, but there is no requirement in the law that the evidence of other bad acts be dispositive on some disputed issue. The jurors
had the opportunity to hear effective cross-examination on the evidence presented, as well as hear the informed arguments of all
counsel on the relevance of the subsequent shooting.
The fact that the jurors found the Defendants guilty of all charges does not mean that they misused the evidence of the June

2nd shooting. Certainly, the strength and compelling nature of the eyewitness testimony from the time of Mr. Mattox’s murder led
more to the verdict than evidence of this subsequent event. This court committed no error in the admission of this evidence.

D. Error Regarding “Angel of Death” Comment in Commonwealth’s closing
Defendant Crumbley’s fourth allegation of error is that this court failed to strike the “Angel of Death” comment made by

Assistant District Attorney Stadtmiller in his closing, and that this court failed to give a curative instruction to the jury regarding
this same comment. On appeal, Defendant Crumbley also asserts that he was denied effective assistance of counsel when his
attorney failed to object to the comment or request a curative instruction.
In his closing on behalf of the Commonwealth, Assistant District Attorney Steven Stadtmiller made the following statement: “She

(Saday Robinson) wasn’t afraid to say that and describe him (Matthew Ebo), but that angel of death over there, Thaddeus Crumbley,
with his hood up, that has what it takes to walk up to a man, stand over him and blow his brains out, she wasn’t as hot on identify-
ing.” (T.R. 8/20/12, p. 1437). No objection was made by either defense attorney at the time that the comment was made or immedi-
ately following the Commonwealth’s closing. In fact, this issue was not raised at all until Defendant Crumbley’s Post-Trial Motion.
A prosecutor must have reasonable latitude to present his case to the jury, and he must be free to present his arguments with

“logical force and vigor.” Com. v. D’Amato, 526 A.2d 300, 309 (Pa. 1987). Comments by a prosecutor do not constitute reversible
error unless the “unavoidable effect of such comments would be to prejudice the jury, forming in their minds fixed bias and
hostility toward the defendant so that they could not weigh the evidence objectively and render a true verdict.” Id. The prejudicial
effect of the prosecutor’s remarks must be evaluated in the context in which they occurred. Id. When no objection has been made
to the allegedly improper comments, the trial court has been deprived of its opportunity to rule on the propriety of the comments
and then render cautionary instructions to cure any potentially prejudicial impact. Id. at 312. The reviewing court must assess
counsel’s performance in failing to make an objection or request other relief by examining the effectiveness of counsel’s repre-
sentation. Id. Specifically, the trial court should examine whether the objection or request would have had arguable merit, and, if
so, whether counsel had any reasonable basis to not make the objection, which would further his client’s interests. Id. The court
should also consider whether the omission by counsel could have prejudiced the defendant. Id.
It must first be noted that Assistant District Attorney Stadtmiller’s comment was a brief, isolated statement. The language quoted

above was the only such reference to the “Angel of Death” or anything that could be construed to be Biblical in nature made
during the Commonwealth’s closing or, as a matter of fact, at any time during the trial. Assistant District Attorney Stadtmiller
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certainly did not attach this phrase to Defendant Crumbley’s name at each mention of him or refer to Defendant Crumbley by this
phrase instead of using his name. Given the context of the single use of the phrase, this court does not deem its use in this instance
to be improper, inflammatory or unduly prejudicial. This court did not err by failing to sua sponte give a curative instruction. This
court was never asked to give such an instruction, and so did not do so. Throughout the closings by the Defendants and the
Commonwealth, numerous sidebars were held to address statements made by counsel (T.R. 8/20/12, pp. 1369-1370, 1386-1388,
1394-1395), and, at one point, this court gave a curative instruction to address an improper comment by Defendant Crumbley’s
counsel. (T.R. 8/20/12, p. 1396). Counsel for all parties were certainly aware that this court would hear them on any objection and
was willing to provide curative instructions to the jury.
Further, this court does not believe that Ms. Wendy Williams, Defendant Crumbley’s counsel, was in any way ineffective for

failing to object or request a curative instruction. Had Ms. Williams did as Defendant Crumbley now suggests, she would have been
calling attention to a phrase that most people in the courtroom never registered in their minds, given the brevity of the mention.
Had she objected and requested a curative instruction, this court would have been forced to repeat the phrase in order to tell the
jury to disregard it. This would have done nothing more than increase the impact of the comment and lodge it more firmly in the
jurors’ minds. Counsel for Defendant Crumbley is very a experienced and skilled trial lawyer, and she is most certainly not
ineffective in this court’s eyes for allowing a comment to pass essentially unnoticed and unregarded, as opposed to drawing
significantly more attention to it. It must also be noted that this court, in its opening comments and closing instructions to the jury,
advised the members of the jury on several occasions that the arguments of counsel are not evidence. (T.R. 8/20/12, pp. 101-102,
1455). The jurors were certainly aware that Mr. Stadtmiller’s singular comment regarding Defendant Crumbley was no more than
passionate, and perhaps overstated, argument.
This court did not err in regard to this single comment made by the Assistant District Attorney. This court neither struck the

comment nor gave a curative instruction, because neither was requested. Defendant Crumbley’s attorney was not ineffective. She
made a judgment call that was in the best interest of her client to not call attention to the phrase. This court should be upheld in
this regard.

E. Alleged Discovery Violations regarding “Jailhouse” Witnesses
Defendant Crumbley’s fifth allegation of error is that this court erred in permitting jailhouse informants to testify without the

Commonwealth delivering timely discovery in violation of Pa. R. Crim. Proc. 573. This allegation of error pertains specifically to
discovery involving “jailhouse” witnesses Richard Carpenter and Thomas Julian Brown.
Defendant Crumbley filed a discovery motion on June 8, 2012, which was argued before this court on July 27, 2012. During this

motion, Defendant Crumbley requested additional information regarding Richard Carpenter’s involvement in the witness protec-
tion program. At that time, Detective Perry answered defense counsel’s questions regarding the details of this program. (T.R.
7/27/12, pp. 30-32). This appears to have satisfied Defendant Crumbley’s discovery request regarding the witness protection
program as no further requests were made regarding this subject.
Discovery issues were raised again by Defendant Crumbley on the morning of August 22, 2012, prior to the beginning of the

jury trial. Defense counsel requested additional discovery on Thomas Julian Brown (T.R. 8/20/12, pp. 84-87, 88-89) and Richard
Carpenter (T.R. 8/20/12, pp. 87-88). This court advised the Commonwealth that, if this discovery was not provided to the
Defendants, these witnesses would not be permitted to testify. (T.R. 8/20/12, pp. 88-89). Later that same afternoon, on August 22,
2012, Defendant Crumbley again raised issues regarding discovery requests not being provided to the defense, specifically in
relation to Mr. Brown’s testimony in other cases on behalf of the Commonwealth. (T.R. 8/20/12, pp. 216-219). This court advised
the Commonwealth that this discovery would have to be provided to the Defendants prior to Mr. Brown testifying at trial. (T.R.
8/20/12, p. 219). Counsel received the requested discovery the following day, on August 23, 2012. (T.R. 8/20/12, p. 326).
Mr. Brown took the witness stand and began his testimony on August 24, 2012. On August 28, 2012, after Mr. Brown’s first day

of testimony, Defendant Crumbley requested additional discovery related to Mr. Brown, including records from his prior criminal
cases and detainers related to those cases. (T.R. 8/20/12, pp. 753-755). The Commonwealth indicated that it did not have these
records, and this court instructed the Commonwealth to provide whatever it had related to Defendant Crumbley’s request to the
Defendants. (T.R. 8/20/12, p. 754). It should be noted that Mr. Carpenter ultimately failed to appear for trial and did not testify.
Thus, any allegations of error to exclude his testimony are moot.
Despite these alleged discovery issues, defense counsel conducted a thorough cross-examination of a variety of witnesses

regarding Richard Carpenter and Thomas Brown. For example, Detective Perry was questioned extensively regarding money paid
to Richard Carpenter as part of the witness protection program. (T.R. 8/20/12, pp. 1026-1044, 1037-1040, 1041-1043). Assistant
District Attorney Mark Tranquilli, who was called as a Commonwealth witness regarding Richard Carpenter’s detainer on a Judge
Cashman case, was also subjected to a thorough cross-examination by defense counsel. (T.R. 8/20/12, pp. 1117-1132, 1142-1148).
Mr. Tranquilli, now Judge Tranquilli, was also questioned at length regarding Thomas Brown’s involvement as a witness in other
criminal cases. (T.R. 8/20/12, pp. 1132-1142). Defendant Crumbley called as a witness Assistant District Attorney Christopher
Stone to discuss Mr. Carpenter’s sentence on the Judge Cashman case (T.R. 8/20/12, pp. 1219-1236), and he also called Thomas
Brown’s probation officer, Robert Tutko, who provided detailed information on his dealings with Mr. Brown, including the detainers
that he had and the terms of his probation. (T.R. 8/20/12, pp. 1187-1216).
As was previously stated, questions regarding the admission and exclusion of evidence are within the sound discretion of the

trial court and will not be reversed on appeal absent an abuse of discretion. Kendricks, supra, at 503. An abuse of discretion may
not be found merely because an appellate court might have reached a different conclusion, but requires a showing that the trial
court’s conclusion was the result of manifest unreasonableness, or partiality, prejudice, bias or ill-will, or such lack of support as
to be clearly erroneous. Brougher, supra at 376. Rule 573(e) provides that, if a party has failed to comply with a discovery request,
the court may, inter alia, prohibit a party from introducing the evidence not disclosed, or may order any other remedy that it deems
just under the circumstances. Pa. R. Crim. P 573. The Commonwealth does not violate Rule 573 when it fails to disclose to the
defense evidence that it does not possess and of which it is unaware. Collins, supra, at 253.
Furthermore, a discovery violation does not automatically warrant relief in the form of a new trial. Com. v. Jones, 668 A.2d 491,

513 (Pa. 1995). A defendant seeking relief from a discovery violation must demonstrate prejudice. Com. v. Hood, 872 A.2d 175, 181
(Pa. Super. 2005). Courts have held that discovery turned over the day prior to trial is nonetheless admissible if the defendant is
not otherwise prejudiced by the delay. See Jones, supra; Com. v. Boring, 684 A. 2d 561 (Pa. Super. 1996); Com. v. Gordon, 528 A.2d
631 (Pa. Super. 1987).
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Here, the appropriate remedy for any discovery violations was not to exclude the testimony of either witness. All information
possessed by the Commonwealth was turned over to the Defendants, albeit late. The defense attorneys never complained that they
had insufficient time to review the information, nor did they request additional time to do so. This court certainly would have granted
any such requests. The attorneys for the Defendants were able to thoroughly question all witnesses after receiving this informa-
tion. Additionally, given the lengthy and thorough cross-examinations of Mr. Brown and witnesses having knowledge of Mr. Brown,
as well as the ability to call witnesses with knowledge of Mr. Brown on behalf of the Defendants, any delay in turning over
discovery certainly did not hamper or adversely impact the defense in this case. Not every discovery violation justifies exclusion
of witness testimony. This court ensured that discovery was turned over, and the Defendants ability to effectively cross-examine
and present witness testimony was not impeded by any delays. This court committed no error in failing to exclude Mr. Brown’s
testimony.

F. Alleged Error for Failure to Give a Missing Witness Charge
Defendant Crumbley’s sixth allegation of error is that this court erred in failing to charge the jury on the missing witness

instruction with regard to Richard Carpenter. Defendant Crumbley also asserts that, in its closing charge to the jury, this court
committed error by mentioning “testimony” by Richard Carpenter even though Mr. Carpenter never appeared and never took the
witness stand.
The missing witness adverse inference rule provides that, when a potential witness is available to only one of the parties to a

trial, and it appears that the witness has special information material to the issues at trial, and the witness’s testimony would not
merely be cumulative, if such party does not produce the testimony of this witness, the jury may draw an inference that the
witness’s testimony would have been unfavorable to the party having control of the witness. Com. v. Boyle, 733 A.2d 633, 638 (Pa.
Super. 1999).
The missing witness instruction should not be given every time that a witness does not testify. In fact, our appellate courts have

set forth circumstances under which the missing witness instruction should not be given, including circumstances where: (1) the
witness is so hostile or prejudiced against the party expected to call him that there is a small possibility of obtaining unbiased truth;
(2) the testimony of such a witness is comparatively unimportant, cumulative, or inferior to that already presented; (3) the uncalled
witness is equally available to both parties; (4) there is a satisfactory explanation as to why the party failed to call such a witness;
(5) the witness is not available or not within the control of the party against whom the negative inference is desired; and (6) the
testimony of the uncalled witness is not within the scope of the natural interest of the party failing to produce him. Com. v. Evans,
664 A.2d 570, 573-574 (Pa. Super. 1995). The relevant inquiry in reviewing a trial court’s failure to give a jury instruction is whether
such charge was warranted by the evidence in the case. Boyle, supra, at 639. If the instruction proffered is inapplicable and
improper, the court should not charge on it. Id.
In the case at issue, Detective Perry provided testimony during cross-examination by Defendant Crumbley’s attorney that

Richard Carpenter positively identified the Defendants in photo arrays on December 5, 2011. (T.R. 8/20/12, pp. 364-365). This iden-
tification led to the arrest of Defendant Crumbley on December 7, 2011. (T.R. 8/20/12, p. 366). Carpenter was in jail when he
became a witness in this case, and he is identified as Witness #1 in the Affidavit of Probable Cause. (T.R. 8/20/12, pp. 367, 373).
Mr. Carpenter never appeared to testify during the trial, despite being served with a subpoena. (T.R. 8/20/12, pp. 324-325). In fact,
a bench warrant was issued due to his failure to appear. (T.R. 8/20/12, p. 325). Although he was referenced many times through-
out the trial by all parties, he was unable to be located by the Commonwealth and would not answer phone calls to determine his
whereabouts. (T.R. 8/20/12, p. 325).
Before discussion of the closing charge, Ms. Williams requested, on behalf of Defendant Crumbley, that Standard Criminal Jury

Charge 3.21A be given by the court. As proposed by Defendant Crumbley, the missing witness instruction would have read as follows:

3.21A (Crim) FAILURE TO CALL POTENTIAL WITNESS

1. There is a question about what weight, if any, you should give to the failure of the Commonwealth to call Richard
Carpenter as a witness.

2. If three factors are present, and there is no satisfactory explanation for a party’s failure to call a potential witness,
the jury is allowed to draw a common-sense inference that his testimony would have been unfavorable to that party. The
three necessary factors are:

First, the person is available to that party only and not to the other;

Second, it appears the person has special information material to the issue; and

Third, the person’s testimony would not be merely cumulative.

3. Therefore, if you find these three factors present, and there is no satisfactory explanation for the Commonwealth’s
failure to call Richard Carpenter to testify, you may infer, if you choose to do so, that his testimony would have been
unfavorable to the Commonwealth.

During discussion of the closing jury instructions, this court advised counsel that it would not give Standard Criminal Jury
Instruction 3.21A in regards to Richard Carpenter, reasoning that it was not an accurate representation of the situation involving
Mr. Carpenter. The Commonwealth did not fail to call Mr. Carpenter as a witness. The Commonwealth, rather, could not locate him
because he failed to comply with his subpoena. (T.R. 8/20/12, p. 1310). Additionally, this court believed that the charge, if given,
would have required the jury to speculate as to whether the criteria in the charge had been met since no information was provided
to the jury regarding the first factor in the charge. There was no testimony or discussion from which the jury could find that Mr.
Carpenter was available only to the Commonwealth. While certainly it was in the Commonwealth’s interest to call Mr. Carpenter
as a witness in its case, there was nothing to preclude or prohibit the defense from contacting and/or calling Mr. Carpenter as far
as this court is aware. The situation that was presented to the court regarding the missing witness charge was squarely addressed
in Evans, supra, and Boyle, supra.
Additionally, to assert the missing witness instruction against the Commonwealth, not only must the witness be solely and only

available to the Commonwealth, but none of the other exceptions above must apply. Com. v. Culmer, 604 A.2d 1090, 1098 (Pa. Super.
1992). As was stated previously, there was no evidence that Mr. Carpenter was only available as a witness to the Commonwealth.
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Even if it is the case that he was only available to the Commonwealth, another exception applies, namely, that there is a satisfac-
tory explanation as to why the Commonwealth failed to call the witness. The Commonwealth was unable to call Mr. Carpenter
because he failed to appear pursuant to his subpoena, which resulted in a bench warrant being issued for his arrest. Thus, the court
did not err in refusing to charge the jury with the missing witness instruction.
As to the Defendant’s assertion that this court referred to Mr. Carpenter’s testimony in its closing, this court read the following

instruction to the jury:

You have heard evidence that some of the witnesses- John Gardone- they have been convicted of crimes. John Gardone
was convicted of the crime of theft by unlawful taking; Richard Carpenter was adjudicated delinquent for burglary and
Thomas Julian Brown pled guilty to theft by unlawful taking and has been convicted of theft by unlawful taking and
burglary. The only purpose for which you may consider this evidence of prior conviction is deciding whether or not to
believe all or part of the testimony of John Gardone, Richard Carpenter or Thomas Julian Brown. In doing so, you may
consider the type of crime committed and how it may effect the likelihood that John Gardone, Richard Carpenter or
Thomas Julian Brown have testified truthfully in this case. (T.R. 8/20/12, pp. 1470).

Mr. Carpenter himself did not testify in this case. However, his identification of the Defendants as the shooters in this case was
testified to by Detective Perry under cross-examination by Defendant Crumbley’s attorney. (T.R. 8/20/12, pp. 364-367). When
Detective Perry was recalled to the stand on August 29, 2012, he was extensively questioned again regarding Richard Carpenter
by both defense attorneys and the Commonwealth on re-direct. (T.R. 8/20/12, pp. 1026-1034, 1043-1044, 1037-1040, 1041-1043).
Mr. Carpenter was also discussed extensively by Assistant District Attorneys Mark Tranquilli and Chris Stone, especially in regard
to his criminal record. Defense witness Rachel Bundy also testified with regard to Richard Carpenter, stating that he could not
have witnessed the shooting. (T.R. 8/20/12, pp. 127, 1273, 1275).
Given all of the testimony with regard to Richard Carpenter, which included his identification of the Defendants, the jurors were

placed in a position where they could be required to evaluate Mr. Carpenter’s credibility, even though he did not testify himself.
Because of this potential issue with Mr. Carpenter’s credibility and the extensive discussion of his criminal record, this court
believed it to be most prudent to include him in the afore-mentioned charge. If this mention of “testimony” with regard to Richard
Carpenter was error, it was clearly harmless error, as everyone involved in this matter was aware that Richard Carpenter had not
actually testified. The harmless error doctrine reflects the reality that the accused is entitled to a fair trial, not a perfect trial.
Reese, supra, at 719.

G. Alleged Error with Regard to Granting a Continuance.
Defendant Crumbley’s seventh allegation of error is that he was denied his right to a speedy trial when this court granted the

Commonwealth’s request for a postponement on June 8, 2012 due to the unavailability of several Commonwealth witnesses. The
Defendant asserts that the Commonwealth did not show due diligence in bringing the case to trial, and he was prejudiced because
Saday Robinson identified the Defendants subsequent to this postponement.
The trial for the Defendants was scheduled to begin on June 7, 2012. On June 7, counsel for Defendant Ebo, Mr. Randall

McKinney, submitted a postponement, stating that he was not prepared to begin trial and had not had an opportunity to review all
of the discovery that he had received from the Commonwealth. (T.R. 6/7/12, p. 3). Counsel for Defendant Crumbley objected to the
postponement because he was prepared to proceed to trial. (T.R. 6/7/12, pp. 3-5). The Commonwealth consented to the postpone-
ment. (T.R. 6/7/12, p. 5). On June 8, 2012, counsel for Defendant Ebo withdrew his request for a continuance, prompting the
Commonwealth to ask for a continuance because it needed additional time to locate three (3) essential Commonwealth witnesses.
(T.R. 6/8/12, pp. 2-3). Both Defendants objected to the Commonwealth’s request for a postponement, as they indicated that they
were both ready to proceed, despite the fact that Defendant Ebo claimed that he was not ready to proceed just the day before, and
that the 180 days to bring an incarcerated defendant to trial, mandated by Pa. R. Crim. Proc. 600, would run on June 17, 2012. (T.R.
6/8/12, p. 5).
This court granted the postponement due to the fact that the missing Commonwealth witnesses were essential to the

Commonwealth’s presentation of its case. This court then scheduled a new trial date, as well as set dates for jury selection,
pre-trial motions and a status conference. (T.R. 6/8/12, p. 7). Both Defendants indicated that they would be filing bond motions
given that the new trial date was beyond 180 days. (T.R. 6/8/12, p. 5).
On June 13, 2012, this court held a bail hearing. The Defendants asserted that the Commonwealth did not exercise due diligence

in locating the missing witnesses that necessitated the postponement on June 8, 2012. Detective Anthony Perry of the Allegheny
County Police, homicide division, testified regarding his efforts to locate two missing Commonwealth witnesses, Saday Robinson
and Yurri Lewis. (T.R. 6/13/12, pp. 30-38). Detective Perry stated that, on May 22, 2011, he had been given subpoenas for witnesses
in advance of trial and began serving the subpoenas on May 24, 2012. (T.R. 6/13/12, pp. 33, 35). Trial preparation interviews were
scheduled for May 30, 2012, and Detective Perry was unable to serve the subpoenas for Ms. Robinson and Mr. Lewis by that time.
(T.R. 6/13/12, pp. 31, 34).
Detective Perry testified regarding his methods for locating witnesses, which began with checking the addresses on driver’s

licenses for witnesses and speaking with neighbors. (T.R. 6/13/12, p. 32). He also searched the Allegheny County jail search screen
and public assistance records. (T.R. 6/13/12, pp. 31, 38). Despite using these search methods, Detective Perry was unable to locate
the witnesses. (T.R. 6/13/12, pp. 31, 32). With regard to Yurri Lewis, Detective Perry also went to his address on three (3) separate
occasions, but could not locate Mr. Lewis. (T.R. 6/13/12, p. 38). During his search for Saday Robinson, he went to at least four
(4) addresses, but could not find her. (T.R. 6/13/12, pp. 31, 38). One address was abandoned and several were vacant. (T.R. 6/13/12,
pp. 31, 38). He visited many of the addresses on more than one occasion, and he left business cards with people who might have
contact with either witness. (T.R. 6/13/12, pp. 36-38). Detective Perry continued to look for both witnesses for the entire period
between May 24, 2012 and the date of the bail hearing on June 13, 2012. (T.R. 6/13/12, pp. 32, 33-35). In fact, Detective Perry was
finally able to reach Ms. Robinson and speak with her on the night before this bail hearing. (T.R. 6/13/12, p. 33). This court denied
the Defendant’s request for bond and found that the Commonwealth had exercised due diligence in attempting to find the
Commonwealth witnesses. (T.R. 6/13/12, p. 43).
Rule 600 serves two equally important functions: (1) the protection of the accused’s speedy trial rights, and (2) the protection

of society. Com. v. Hunt, 858 A.2d 1238 (Pa. Super. 2004). In determining whether an accused’s right to a speedy trial has been
violated, consideration must be given to society’s right to effective prosecution of criminal cases, both to restrain the guilty of
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crime and to deter those contemplating it. Id. However, the administrative mandate of Rule 600 was not designed to insulate the
criminally accused from good faith prosecution delayed through no fault of the Commonwealth. Id.
An appellate court’s standard of review in evaluating Rule 600 issues is whether the trial court abused its discretion. Com.

v. McNear, 852 A.2d 401, 404 (Pa. Super. 2004). The proper scope of review in determining the propriety of the trial court’s
ruling is limited to the evidence on the record of the Rule 600 evidentiary hearing and the findings of the lower court. Id. In
reviewing the determination of the hearing court, an appellate court must view the facts in the light most favorable to the
prevailing party. Id. Due diligence is a fact-specific concept that is determined on a case-by-case basis. Id. Due diligence does
not require perfect vigilance and punctilious care, but rather a showing by the Commonwealth that a reasonable effort has
been put forth. Id.
While a mere assertion by the Commonwealth that a witness is unavailable does not establish due diligence, the unavailability

of a witness is a relevant factor in determining whether a continuance should be granted. Com. v. Ehredt, 401 A.2d 358, 360-361
(Pa. 1979). Mere assertions of due diligence and unproven facts do not establish cause for an extension. Com. v. Tyler, 555 A.2d
232, 234-235 (Pa. Super. 1989). Rather, the Commonwealth makes a reasonable effort to locate a witness and insure his presence
at trial when the Commonwealth demonstrates that it has used several methods to locate a witness and subpoena him for trial. See
Tyler, supra.
In this case, Detective Perry put forth reasonable efforts to locate the essential witnesses. He visited the last known addresses

of the witnesses on multiple occasions. He checked the addresses against driver licensing information. He spoke to neighbors about
the witnesses’ whereabouts. He also checked public records. While Detective Perry perhaps could have done more, this court found
that his efforts were reasonable, and this court’s findings of fact should not be disturbed on appeal.

H. Allegations that the Verdict Was Against the Weight of the Evidence and Insufficient to Sustain a Conviction.
The Defendants’ final allegations of error are that there was insufficient evidence to sustain the verdict and that the verdict was

against the weight of the evidence.
The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the

evidence, the appellate court must determine whether the evidence admitted at trial, and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008). An appellate court may not re-weigh the
evidence and substitute its judgment for that of the fact-finder. Id. The weight of the evidence is exclusively for the finder of fact,
who is free to believe all, part or none of the evidence and to determine the credibility of the witnesses. When evidence conflicts,
it is the sole province of the fact finder to determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833
A.2d 245, 258 (Pa. Super. 2003). An appellate court may only reverse the lower court’s verdict if it is so contrary to the evidence
as to shock one’s sense of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder
unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined
circumstances. Com. v. Perez, 931 A.2d 703 (Pa. Super. 2007).
There is no requirement that the Commonwealth prove a homicide charge by direct evidence; indeed, in many instances, no

witnesses are available to describe the incident which resulted in the death of the victim. Rather the Commonwealth may prove
the homicide by circumstantial evidence. Com. v. Smith, 568 A.2d 600, 602 (Pa. 1989).
Here, the jury found the Defendants guilty of all charges after hearing both direct and circumstantial evidence of the

Defendants’ involvement in the brutal murder of Todd Mattox. Although the Defendants attempt to argue that there was no direct
evidence implicating them in Mr. Mattox’s murder, the jury clearly found the testimony of Saday Robinson to be compelling. She
was an eyewitness to the events of May 16, 2011, and she was able to describe what she saw and heard to the jury in great detail.
(T.R. 8/20/12, 525-644). Even though defense counsel engaged in a lengthy cross-examination of Ms. Robinson in an attempt to
discredit her and sully her credibility, the jury chose to believe her version of what happened that day, which is within their
province. (T.R. 8/20/12, pp. 561-637, 641-647). As this court stated earlier, Ms. Robinson was a compelling witness. It certainly does
not shock this court’s conscience or sense of justice that the jurors found her credible. In fact, this court found her to be credible
and truthful as well. Her testimony, alone, when believed, is sufficient evidence to uphold this verdict. It should also be noted that
there were witnesses present who corroborated Ms. Robinson’s testimony, thereby lending it even more credibility. See Trial Court
Opinion, II. Factual Background, p. 5.
In addition to the testimony of Ms. Robinson, the jury heard testimony regarding the eyewitness identification of Richard

Carpenter. (T.R. 8/20/12, pp. 365-366). The jurors also listened to the testimony of Mr. Thomas Brown, another fearful witness
(T.R. 8/20/12, pp. 673-676), who heard Defendant Crumbley essentially admitting to the murder of Todd Mattox (T.R. 8/20/12,
pp. 698-699), and who identified Defendant Ebo as “Mat-Mat.” (T.R. 8/20/12, p. 748). They heard the testimony of Anthony Snyder,
who identified “Mat-Mat” as Defendant Ebo (T.R. 8/20/12, p. 657), and who had previously told detectives that the victim had told
him that he was going to see Mat-Mat just prior to the shooting. (T.R. 8/20/12, pp. 657-661). The jurors heard Ms. Robinson relate
that she had been told by “Ace” that Mat-Mat was involved in the shootings. (T.R. 8/20/12, pp. 601-603). The jurors also had
evidence of the presence of the murder weapon at the scene of a shooting involving Defendant Crumbley two (2) weeks later.
(T.R. 8/20/12, 885, 927-928, 1011, 1017).
While it is true that no forensic evidence linked the Defendants to this murder, that fact does not mean that the evidence

presented at trial was insufficient to sustain the convictions here. It is often the case that forensic evidence is lacking at the scene
of a crime. Here the jury had the powerful and compelling testimony of a frightened eyewitness, as well as circumstantial evidence
supporting that testimony. The jury’s verdict was well-supported by the evidence in the case, and it should be upheld on appeal.

IV. CONCLUSION
This court committed no errors during this trial. Its rulings should be upheld. The jury’s verdict was well-supported by the

evidence, and its verdict should also be upheld. The Defendants’ request for a new trial should be denied, and the verdict and
sentencing in this case should be affirmed.

BY THE COURT:
/s/Lazzara, J.

Date: June 25, 2014

1 The notation “T.R. 8/20/12” refers to Volumes I and II of the trial transcript for August 20, 2012 through September 4, 2012.
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Commonwealth of Pennsylvania v.
James Earl Dorsey

Criminal Appeal—PCRA—After Discovered Evidence—Untimely—Witness Credibility—Co-Defendant’s Plea Agreement

No. CC 199502674 & 199503678. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—June 26, 2014.

OPINION OF THE COURT
The defendant, James Earl Dorsey, through counsel, filed a Post Conviction Relief Act Petition, his third1, raising the following

four claims:

I. The failure of the Commonwealth to disclose critical Brady evidence concerning Richard Marlin Epps;

II. Defendant has after discovered evidence in that Richard B. McDonald has identified the individual who was driving
the motor vehicle as the defendant’s cousin, Paul B. Alexander and not the defendant;

III. Defendant has after discovered evidence in that Brian O’Toole has come forward to offer testimony that the shooter
was not the defendant;

IV. Defendant claims that trial counsel was ineffective for failing to argue that defendant did not have the specific intent
to kill, which was a necessary element of the charge of First Degree Murder.

An evidentiary hearing was held on October 17, 2013. At that hearing, the Defendant presented three witnesses, Brian O’Toole,
Richard McDonald, Jr. and himself. Commonwealth presented testimony from Assistant District Attorneys Nick Radoycis and
Lawrence Sachs. The parties each filed post hearing briefs. The Court denied the Petition and the defendant filed a pro se Notice
of Appeal. PCRA Counsel was permitted to withdraw and counsel was appointed to represent the defendant for purposes of this
appeal. As the only claims preserved are those raised in the PCRA Petition, the defendant was not ordered to file a Concise
Statement of Errors Complained of on Appeal and this opinion will address those claims raised in the PCRA Petition.
The four claims the defendant raised in his Petition were denied because they were not timely raised and because they were

without merit. 42 Pa. C.S.A. § 9545 (b) requires that any claims be raised within one year of the judgment of sentence becoming
final. As this requirement is jurisdictional any claims not timely filed, absent the application of one of the exceptions for timely
filing found at §§ 9545(b)(1)(i), (ii) or (iii), cannot be addressed as a court has no jurisdiction to do so.
Under the first statutory exception, defendant must allege that his delay in filing was caused by the interference of govern-

mental officials. 42 Pa.C.S.A. §9545(b)(1)(i). Commonwealth v. Crider, 735 A.2d 730 (Pa.Super. 1999). The third one requires proof
that the claim is based on a constitutional right recognized by the Supreme Court of either the United States or the Commonwealth
of Pennsylvania after the time limit for filing had expired. Defendant has not asserted that either of these exceptions apply to any
of the claims he raised.
The second statutory exception provides relief when “the facts upon which the claim is predicated were unknown to the defen-

dant and could not have been ascertained by the exercise of due diligence.” 42 Pa.C.S.A. §9545(b)(1)(ii). See Commonwealth v.
Gamboa-Taylor, 562 Pa. 70, 753 A.2d 780 (2000). Defendant does try to avoid the timeliness bar based on this exception. The
evidence presented, however, failed to establish that any of the defendant’s claims are subject to this exception.
First, the defendant contends that a plea agreement existed between the Commonwealth and Richard Marlin Epps, a witness

who testified against him, which was not disclosed to him. He argues that this claim is based on facts that were not known to him,
and could not, through the exercise of reasonable diligence, have been discovered by him in time to file this claim within the
statutory time limits.
The defendant presented no evidence trying to establish this exception. Instead, he refers to a decision by the Third Circuit

Court of Appeals in the case of Lawrence Fisher v. Gerald v. Rozum, No 10-2764, Third Circuit Court of Appeals (August 3, 2011).
and suggests that this Court is required to afford him the same relief. Lawrence Fisher was the co-defendant in the trial in this
matter and was awarded a new trial based on the claim that there was a plea agreement between Epps and the Commonwealth and
that the existence of this agreement was not disclosed to defense counsel. Nothing in that opinion, however, establishes whether
this defendant knew about the alleged plea agreement, or should have known about it through the exercise of reasonable diligence.
In fact, the Third Circuit recognized that had Fisher raised such a claim in a PCRA proceeding, it would have been time barred:

However, it appears, under Pennsylvania law, this PCRA exception [42 Pa. C.S.A. §9545(b)(1)(ii)] is inapplicable
where the newly discovered evidence is a matter of public record (and, inter alia, was otherwise extant at the time defen-
dant was actively represented by counsel). [citations omitted].

Slip Opinion, at p. 9 Accordingly, nothing in the Court of Appeals decision in his co-defendant’s case is relevant to whether the
defendant’s raising of his claims was timely.2 Consistent with Commonwealth .v Bennett, the facts surrounding the plea and
sentence in the Epps case were available to the defendant
The Court also dismissed this claim because the facts presented at the evidentiary hearing established that there was no agree-

ment between the Commonwealth and Marlon Richard Epps regarding his testimony at the defendant’s trial. Accordingly, in the
absence of an agreement between the Commonwealth and Epps, there was nothing for the Commonwealth to disclose. Epps and
his attorney at the time of the plea and sentencing, Perry Perrino, Esquire, are deceased. The Commonwealth did present testi-
mony from Allegheny County Assistant District Attorney Nicholas Radoycis, who prosecuted the defendant, and Assistant District
Attorney Lawrence Sachs, who handled the Epps case. Both denied that there was any agreement with Epps to secure his testi-
mony at the defendant’s trial. (H.T. 35, 36, 44). This court found the testimony of these witnesses to be credible. Moreover, the
defendant offered no evidence tending to contradict their testimony. The only credible evidence presented as to this issue estab-
lished that there was no agreement. Accordingly, the defendant’s claim that he was denied a fair trial when the Commonwealth
failed to disclose an agreement with Epps is wholly without merit as there was no agreement to disclose.
The defendant also claimed that he was entitled to relief on the basis of two after discovered witnesses, Richard B. McDonald

and Brian O’Toole. At the hearing, Mr. McDonald testified that he met the defendant sometime in 2007 or 2008. He could not specify
when that occurred beyond narrowing it to those two years. According to Mr. McDonald, he told the defendant he had information
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for him, but did not tell him what the information was. (HT 16). Mr. McDonald ultimately signed an affidavit on November 2, 2010.
(HT 17). This affidavit was attached to the defendant’s Pro Se Petition filed on December 17, 2010.3 Defendant did not testify as to
when the information set forth in McDonald’s affidavit was provided to him.
Mr. O’Toole testified that he talked to defendant in the library at SCI Fayette in 2010. (HT 8; 12). At that time, he told the defen-

dant that he had witnessed the shooting. (HT 8, 12). He did not write his affidavit until October 2011, but had returned to SCI
Fayette from Michigan in May of 2011. (HT 13). O’Toole’s affidavit was attached to the Second Motion to Amend PCRA Petition
filed by defendant’s counsel on December 20, 2011. Defendant did not testify as to when the information set forth in the affidavit
was conveyed to him by O’Toole.
The defendant has not met his burden of proving that he filed either of the after discovered evidence claims within sixty days

of the date that the facts upon which those claims were predicated become known to him. In Commonwealth v. Holmes, the
Superior Court of Pennsylvania reached the following conclusion:

In the present case, Holmes invokes the after-discovered evidence exception to the PCRA time-bar. His claim relies
upon the affidavit of Stephen G. Fauntleroy, wherein Mr. Fauntleroy attests that he witnessed

Jerome Harris’s murder and could identify the assailant as someone other than Holmes. Although the investigating
officers interviewed Mr. Fauntleroy shortly after the September 1989 shooting, at that time, Mr. Fauntleroy stated that he
was not able to describe the shooter. Now, however, approximately fifteen years later, Mr. Fauntleroy explains that he
was evasive during his police interview because he was afraid that the actual perpetrator would harm him if he cooper-
ated with the police investigation, and he asserts, “ [the assailant’s] image is burned into [his] memory as if [the murder]
occurred yesterday.” See PCRA Petition, 6/1/04, at Exhibit A. According to Mr. Fauntleroy, he approached Holmes with
this information while they both were incarcerated at the SCI-Rockview. FN2

FN2. We observe that Holmes was confined in SCI-Mahoney in Frackville, Pennsylvania, on the date he filed the
present petition. See PCRA Petition, 6/1/04.

Initially, we observe that Holmes failed to satisfy his burden of proving that he raised his after-discovered evidence
claim within sixty days of the date the new facts were first discovered pursuant to 42 Pa.C.S.A. § 9545(b)(2). Holmes did
not disclose the date Mr. Fauntleroy first informed him that he knew that Holmes did not kill Jerome Harris. While
Holmes’ petition was admittedly filed within sixty days of the date of the Fauntleroy affidavit, there is absolutely no indi-
cation that Mr. Fauntleroy drafted the affidavit on the same day that he first approached Appellant and revealed to him
the new information. Thus, Holmes failed to demonstrate the predicate requirement that the instant claim was raised
within sixty days of the date it first could be presented, and, therefore, he did not sustain his burden of pleading and prov-
ing that the after-discovered evidence exception permits him to circumvent the statutory time-bar. See 42 Pa.C.S.A.
§ 9545(b)(2); Beasley, 559 Pa. 604, 741 A.2d 1258 (defendant must plead or prove that statutory exception applies).

905 A.2d at 510-511. Just as the appellant in Holmes did not disclose the date that he learned of the after discovered evidence,
the defendant in this matter has not disclosed when he learned of the existence of these two witnesses or the substance of their
testimony.

According to Brian O’Toole, he told the defendant that he had witnessed the shooting when they met in 2010. This claim was
not raised until counsel filed the petition seeking leave to amend the Pro Se Petition on December 17, 2011. Clearly, if the defen-
dant was told by O’Toole in 2010 that he had witnessed the shooting, then the December 2011 filing was untimely. In the absence
of any evidence establishing some other date on which the defendant learned of the facts related by Mr. O’Toole, the Court must
conclude that this claim was not raised within 60 days of the date the defendant learned of the facts this witness related.
As for Mr. McDonald, nothing in the record establishes when he related to the defendant the facts he testified to at the hearing

in this matter. The defendant did not establish when that occurred either. The record is silent as to this essential fact. As the defen-
dant had the burden of proving the facts that would entitle him to relief, his failure to do so require that this claim be dismissed as
being untimely.
Even had the claims been raised timely, the Court would, nevertheless, have dismissed the Petition. The testimony of these two

witnesses was not of the quality or nature where it could have possibly changed the outcome of the trial. A defendant will only be
provided relief in a PCRA proceeding in connection with a newly-discovered evidence claim if the evidence presented at the PCRA
hearing proves: (1) that the evidence has been discovered after trial and it could not have been obtained at or prior to trial through
reasonable diligence; (2) the evidence is not cumulative; (3) it is not being used solely to impeach credibility; and (4) it would likely
compel a different verdict. Commonwealth v. D’Amato, 579 Pa. 490, 856 A.2d 806, 823 (2004).
At the hearing, Mr. McDonald testified that he saw the shooting on Super Bowl Sunday of 1995. (HT 18). He said that he saw

his cousin, Paul Alexander, driving the vehicle from which the shots were fired. (HT 18). He did identify Lawrence Fisher as
the passenger. (HT 20). Mr. McDonald testified that his cousin died in 2007. (HT 21). Mr. McDonald testified that his cousin was
driving a grayish blue or sky blue Buick Regal or Monte Carlo. (HT 21).
On cross-examination, Mr. McDonald testified that he was at the corner of Eleventh Avenue and West Street when he saw

the vehicles drive at high rate of speed. (HT 24). Mr. McDonald testified that the victim’s vehicle slide across Eighth Avenue and
landed on the Homestead High Level Bridge. (HT 25).
Mr. McDonald’s testimony is incredible. The victim’s vehicle came to a stop at the corner of Eighth Avenue and West Street and

not on the Homestead High Level Bridge. (TT 55). The vehicle the defendant were in was a white Monte Carlo. (TT 76, 121).
Furthermore, it is highly suspect that Mr. McDonald only comes forward and names, as the shooter, a person who is now deceased.
Regarding whether the proffered evidence is of such nature and character that a different verdict would likely result, the

testimony of fellow prison inmates ‘who had been actively engaged in a criminal lifestyle’ has been held to be incredible.
Commonwealth v. William Robinson, 780 A.2d 675, 676-77 (Pa.Super. 2001). Such evidence should be viewed through the prism
that “‘[t]elling a story’ to help a friend or relative to ‘beat the rap’, cannot be viewed as an extraordinary circumstance”. Id.,
quoting Commonwealth v. Bracero, 515 Pa. 355, 528 A.2d 936 (1987). This Court did not find the testimony of this witness credible
and is convinced that his testimony could not have altered the outcome of the trial.
Turning to the testimony of Mr. O’Toole, his description of events does not comport to any of the evidence adduced at trial. First,

it is of no moment that defendant was not the shooter, because the evidence at trial established that the defendant was the driver
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of the vehicle and the co-defendant, Fisher, was the shooter. Second, Mr. O’Toole’s testimony indicates that the shooter chased the
victim’s vehicle on foot. The evidence at trial established that the shooting came from the defendants’ vehicle as it was chasing the
victims’ vehicle. (TT 80-82, 122-123). Third, Mr. O’Toole places the victim’s vehicle at the corner of Ninth and West and not Eighth
and West. Further, Mr. O’Toole testified that he was able to identify who the shooter was from blocks away. Mr. O’Toole’s testimony
was simply not credible and could not possibly have altered the outcome of the trial.4

Finally, the defendant claims that trial counsel was not effective because he failed to argue that the defendant lacked the
specific intent to kill. This claim is clearly time barred and the defendant has waived his right to raise it by failing to raise it in his
first PCRA petition. The defendant was certainly aware what arguments counsel made at trial. He had one year from the date the
judgment of sentence became final to raise it. Though he did file a timely PCRA Petition in 1999, he did not include this claim.
Accordingly, in addition to being untimely, it was waived.
For the reasons set forth above, the defendant’s PCRA Petition was properly dismissed.

BY THE COURT:
/s/Manning, P.J.

1 The defendant’s first PCRA was filed on September 8, 1999 and, after hearing, denied on November 19, 2004. That denial was
affirmed on appeal. The defendant filed a Petition for Writ of Habeas Corpus in federal Court in 2007. He was denied relief and
that denial was affirmed by the Third Circuit Court of Appeals. A second PCRA Petition was filed August 24, 2010. That was denied
by this Court on November 3, 2010. That denial was affirmed on appeal.
2 The Third Circuit cited Commonwealth .v Bennett, 930 A.2d 1264 (Pa. 2007), which holds that where the newly discovered
evidence is a matter of public record, it was available to the defendant through the exercise of due diligence, which renders the
§9545(b)(1)(ii) exception inapplicable. Because the transcript of the plea and sentencing in the Epps case, and the outcome of that
case, was a matter of public record, the defendant cannot rely on this exception to excuse his late raising of this claim.
3 This Court stayed action on the December 17, 2010 Pro Se Petition because the defendant had appealed this Court’s denial of a
prior PCRA filed on August 24, 2010 and that matter was pending before the Superior Court. The stay was lifted when the
Pennsylvania Supreme Court denied the defendant’s Petition for Allowance of Appeal in September 2011.
4 The Court would further note that the after-discovered witnesses do not testify to the same series of events. These discrepancies
in their testimony further undermines their credibility.

Commonwealth of Pennsylvania v.
Clifford Anthony Wilson

Criminal Appeal—Sentencing (Legality)—Weight of the Evidence—Mandatory Minimum Sentence—Alleyne

No. CC 2012-01739, 2012-02854. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—June 30, 2014.

OPINION
PROCEDURAL HISTORY
By criminal information filed at No. CC2012-02854 on April 12, 2012, Clifford Anthony Wilson, (“Defendant”) was charged with

Robbery (18 Pa. C.S. § 3701(a)(1)(ii)); Robbery of a Motor Vehicle (18 Pa. C.S. § 3702); Kidnapping for Ransom (18 Pa. C.S. § 2901 (a)(1));
Aggravated Assault (18 Pa. C.S. § 2702(a)(1)); Unlawful Restraint (18 Pa. C.S. § 2902(a)(1)); and Criminal Conspiracy (18 Pa. C.S. § 903).
Pursuant to Motion filed by the Commonwealth, this case was joined for Trial with the cases of the two co-defendants;

Commonwealth v. Dayton Shelton, CC2012-02856; and Commonwealth v. Clinton Edward Wilson, CC2012-02855.
On May 8, 2013, Defendant proceeded to a Non-Jury Trial before this Court. At the conclusion of the Trial on May 9, 2013, this

Court adjudged Defendant guilty of all charges.
On May 10, 2013, the Commonwealth filed a “Notice of Intent to Seek Mandatory Sentencing Provisions”, specifically, the appli-

cation of 42 Pa. C.S. § 9712.
On August 15, 2013, this Court sentenced Defendant as follows:

“At Count One, Robbery, not less than 5 years, nor more than 10 years of incarceration, and a consecutive 10 year period
of probation; at Count Two, Robbery of a Motor Vehicle, not less than 5 years, nor more than 10 years of incarceration,
and a consecutive 10 year period of probation. The Sentence at Count Two was imposed concurrently to the sentence at
Count One. No further penalty was imposed as to the remaining Counts.”

Sentencing Transcript, (“S.T.”) dated August 15, 2013, P.P. 12-13.
On September 4, 2013, Counsel for the Defendant, Assistant Public Defender, T. Matthew Dugan filed a “Petition to Accept Post

Sentence Motion Nunc Pro Tunc”.
By Order dated September 13, 2013, this Court granted the Defendant’s Petition to Accept Post Sentence Motions Nunc Pro

Tunc. This Court further granted the Defendant additional time to amend the Post Sentence Motions, and for this Court to decide
the Post Sentence Motions.
On October 11, 2013, and Amended Post Sentence Motion was filed on behalf of the Defendant. The Motion contended that the

verdict of guilt was contrary to the weight of the evidence, and specified the grounds for the Defendant’s position that the evidence
“was of such poor quality as to shock the conscious of the Court”.
On February 12, 2014, the Post Sentence Motion was denied by operation of law. On February 13, 2014, this Court issued an

Order denying Post Sentence Motion.
On March 12, 2014 Defendant filed a Notice of Appeal to the Superior Court of Pennsylvania. By Order dated March 12, 2014,

this Court ordered Mr. Wilson to file a Statement of Errors Complained of on Appeal pursuant to Pa. R.A.P. 1925(b).
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STATEMENT OF ERRORS ON APPEAL
On May 9, 2014, Defendant, through Assistant Public Defender, Scott B. Rudolf filed “Appellant’s Concise Statement of Errors”.

The Concise Statement lists the following issues, in relevant part, for Appellate review:

1. This Court erred in holding that the Commonwealth could seek a mandatory minimum sentence under 42 Pa.C.S. §9712,
and in imposing such a sentence, given the absence of legal authority to do so.

2. This Court erred in denying Appellant’s Post Sentence Motion seeking to have his judgments of conviction reversed
and a New Trial awarded.

FINDINGS OF FACT
At about 11:30 P.M. on August 18, 2011, alleged victim, Kevin T. Burrell, (“Burrell”) was parked in front of his home at 7006-1/2

Monticello Street. (“Non Jury Trial Transcript, (“T.T.”), dated May 8-9, 2012 at p.p. 13-14, & 27). He was talking to a friend on his
cell phone while sitting in the driver’s seat of his 1995 Pontiac Firebird. T.T. at p. 14. At that point, two males appeared at the
driver’s side door and one appeared at the front passenger door. T.T. at p. 14. One African American male, who was wearing glasses,
entered the vehicle on the driver’s side and pushed Burrell into the back seat. T.T. at p. 15. Burrell later identified him as Dayton
Shelton. T.T. at p.p. 18, & 39-40. A second African American male entered the car on the front passenger side. T.T. at p. 15. Both
males were holding handguns. T.T. at p. 17. Burrell did not know where the third male went. T.T. at p. 15.
Burrell denied telling the police that five males approached his vehicle. T.T. at p.p. 61-62, 72-73. He did not recall testifying at

the Preliminary Hearing that there were two individuals who initially attacked him. T.T. at p. 73. He also denied telling the Police
that he had dropped his girlfriend off at her home at 12:30 A.M.. T.T. at p.p. 70, 132, & 137. He admitted that he had been at a bar
with his girlfriend and drank four shots of vodka earlier that night. T.T. at p.p. 57-58, & 69.
Burrell originally told Police that he disarmed the person who was in the front passenger seat. T.T. at p.p. 51 & 74. At Trial, he

stated that he only attempted to do. T.T. at p. 52. He also denied telling the Police that he dropped the Glock Gun he took from one
of his attackers when another pointed an assault rifle at him. T.T. at p.p. 51 & 74. He testified that Shelton used a Taser on him
while he was sitting in the back seat of vehicle. T.T. at p.p. 64-65. Burrell further stated that he had never met any of them before
that night. T.T. at p. 23. However, he later learned that Shelton lived behind him. T.T. at p. 31.
The two males drove Burrell to Mertland Street, and turned left into an alley. T.T. at p. 16. They instructed Burrell to exit the

vehicle. T.T. at p. 17.
The two males took Burrell behind an abandoned apartment building. T.T. at p.p. 18 & 81. According to Burrell, three other

individuals then joined them. T.T. at p.p. 18 & 82. Burrell laid on the ground and three of the five males began to beat him with
pistols. T.T. at p. 19. Burrell testified that Dayton Shelton was one of the individuals participating in the beating. T. T. at p. 20.
Burrell identified Clifford Anthony Wilson, and Clinton Edward Wilson as two of the other males who were at the scene. T.T. at
p. 21. He stated that all of the males were holding firearms. T.T. at p. 22. One of the males, who was not one of the co-defendants,
had an assault rifle. T.T. at p. 22. He could not recall what any of them were wearing at the time. T.T. at p. 45.
The males then bound his wrists and ankles, and covered his mouth with duct tape. T.T. at p.p. 21, 83. They dragged him inside

an abandoned duplex. T.T. at p. 21. The males continued to beat him with pistols. T.T. at p. 22. Burrell asserted that during the beat-
ings, the keys that were in the ignition of his vehicle were taken. T.T. at p. 22. A second set of keys that he carried with him were
also taken. T.T. at p. 23. Burrell stated that he was then tied to a chair, and Shelton stayed and watched him while the others left to
go through Burrell’s house. T.T. at p.p. 24-25. Burrell reported that Shelton told him he “wanted to put the fear in me”, and said
“this is a new Crip movement”. T.T. at p. 25.
When the other males returned, they started talking amongst themselves. T.T. at p. 25. Burrell stated that one of the men, who

was identified as the defendant, Clifford Anthony Wilson, started talking to Burrell. T.T. at p.p. 25-26. Defendant asked Burrell
where the money was, and hit him across the face with the butt of his gun. T.T. at p. 26.
After 5 or 6 hours, all of the males carried Burrell downstairs to the basement of the abandoned duplex. T.T. at p. 27. When Burrell

told his captures that he was a diabetic, Burrell testified that Shelton gave him bottled water, brownies and other food. T.T. at p. 28.
The males then told Burrell they wanted $150,000, or they were going to kill him. T.T. at p. 29. Burrell identified the Defendant

as the person who made the threat. T.T. at p.p. 30, & 37-38. According to Burrell, it was about 5 A.M. when they told him to call his
cousin, Frank Harris, for the money. T.T. at p. 30. Burrell testified that he and Mr. Harris used to live together. T.T. at p. 56. Burrell
denied knowing what Mr. Harris did for a living. T.T. at p. 50. Burrell refused to answer questions about whether Mr. Harris was
a drug dealer. T.T. at p.p. 59-61. Burrell stated that he gave his cousin’s number to Defendant, who attempted to call Mr. Harris.
T.T. at p. 31.
At some later point, all of the males left and Burrell was alone in the basement. He saw a nail on the floor, picked it up, and used

it to break free of the duct tape binding him. T.T. at p.p. 28, 33-34, & 85-86. He stated he took his shoes off and climbed through a
broken, unlocked window. T.T. at p.p. 34, 86.
Burrell indicated he ran to the backyard of the building, realized he was a half a block away from his home, and ran toward it.

T.T. at p.p. 34-35. When he arrived home, his nephew and his cousin, Frank Harris, were sitting in front of the house. T.T. at p. 35.
About 4 minutes later, the Police arrived. T.T. at p. 35.
When Burrell finally had a chance to walk through his home, he noticed that the television in the living room was gone, and so

was the one in his bedroom. T.T. at p. 35. One of the televisions belonged to his cousin, Frank Harris. T.T. at p. 57. Burrell indicated
his PlayStation had also been stolen. T.T. at p. 35. He indicated the value of the items was approximately $2,300. T.T. at p. 35.
Before he was taken to the hospital, the Police showed Burrell some photograph books, upon which he identified Dayton Shelton

as one of his attackers. T.T. at p. 54. Later, while in the hospital, Burrell picked out Shelton in a photo array shown to him by
Detective, Alisia Duncan. T.T. at p.p. 36, 39, 109-110, 112 & 117. Burrell also identified Clifford Anthony Wilson in a photo array
shown to him by Detective Duncan. T.T. at p.p. 36-38, 107, & 112. Burrell testified he suffered a shattered cheek bone, a broken
nose, and several lacerations as a result of the beating by the individuals. T.T. at p. 40. He claimed that he underwent surgery to
have his cheekbone replaced. T.T. at p.p., 42, & 77-79.
Detective Charlotte Hughes, who was a Member of the Mobile Crime Unit with the City of Pittsburgh Police testified that on

August 22, 2011, she proceeded to inspect the Pontiac Firebird involved in this incident. T.T. at p. 90. She took DNA samples and
dusted the vehicle and 5 CD’s for fingerprints. T.T. at p. 93. She was able to obtain five (5) fingerprints, four (4) from the CD’s and
one (1) from the window. T.T. at p.p. 93-94.
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Detective John Godlewski, a Certified Latent Fingerprint Examiner with the City of Pittsburgh Police, testified that he examined
the fingerprints lifted from the Pontiac Firebird. T.T. at p. 98. Four (4) prints were of value and were submitted to AFIX. T.T. at
p. 99. Detective Godlewski testified that the prints were identified as belonging to Co-Defendant, Clinton Edward Wilson. T.T. at p. 100.
Detective Alisia Duncan testified that she arrived at the hospital to show Burrell the photo arrays at 6:30 PM.. T.T. at p. 151.

According to Detective Duncan, Burrell selected the photos of Dayton Shelton and Clifford Anthony Wilson at approximately 7:12
P.M. on August 19, 2011. T.T. at p.p. 109-111. She further stated that Burrell indicated to her that Defendant, Clifford Anthony
Wilson appeared to be in charge of the group of males that assaulted him. T.T. at p. 148. Contrary to what he stated during direct
examination, Burrell also told Detective Duncan that it was Mr. Wilson who brought him a bottle of water, a brownie and a pop tart
when he was in the basement. T.T. at p. 148. According to Detective Duncan, Burrell was alert enough to speak and understand
her. T.T. at p. 112.

DISCUSSION
I.
Defendant alleges in his first claim that this Court erred in allowing the Commonwealth to seek a Mandatory Sentence under

42 Pa. C.S. § 9721 and in imposing such a Sentence. This claim is without merit. This Court acknowledges that the constitutionality
of certain Mandatory Sentencing Statutes in Pennsylvania has been challenged pursuant to the recent United States Supreme Court
decision in Alleyne v. United States, 133 S. Ct. 2151(2013). See Commonwealth v. Munday, 78 A.3d 661 (Pa. Super. 2013) and
Commonwealth v. Watley, 81 A.3d 108, (Pa. Super. 2013). However, the holdings in those cases are inapplicable instantly, insofar
as this Court imposed a Sentence at Counts One and Two based on the Sentencing Guidelines, which recommended a minimum
term in the mitigated range of five (5) years imprisonment. The mitigated range for both Counts One and Two was based on a prior
record score of four (4) and an offense gravity score of twelve (12). S.T. at p. 4. At the Sentencing Proceeding, this Court heard and
took into account Defendant’s background and rehabilitative needs in imposing the sentence. S.T. at p.p. 7-12. While cognizant of
42 Pa. C.S., § 9721 this Court did not expressly reference it as a basis for the term of imprisonment imposed at the sentencing
proceedings. To the extent that the Sentence complied with the Mandatory Sentencing Provision at 42 Pa. C.S. § 9721, Mr. Wilson
was not prejudiced in so far as he received a mitigated range sentence. This Court also imposed a consecutive ten (10) year
period of probation, which this Court described as significant so that Mr. Wilson understood that if he chose to carry a gun
again, he would go back to jail for a long period of time. S.T. at p. 13. For these reasons, the Sentence was legal and this Court
properly exercised its discretion in imposing it.

II.
In his second claim, Defendant argues that the guilty verdicts were contrary to the weight of the evidence. This claim is also

without merit. The Pennsylvania Supreme Court has stated that the standard of review for challenges to the weight of the evidence
is as follows:

“It is well settled that the jury is free to believe all, part or none of the evidence and to determine the credibility of
the witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict
is so contrary to the evidence it shocks one’s sense of justice. In determining whether the standard has been met,
Appellate review is limited to whether the Trial Judge’s discretion was properly exercised, and relief will only be
granted where the facts and inferences of record disclose a palpable abuse of discretion”.

Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011).
Specifically, Defendant alleges in his Post Sentence Motion that the testimony of the victim, Kevin Burrell was inconsistent and

unbelievable, and was not corroborated by the testimony of other witnesses. Post Sentence Motion, October 11, 2013 at paragraphs
5, 6 & 7. With respect to a weight challenge based on the credibility of victim/witness testimony, the Superior Court has held:

“When the challenge to the weight of evidence is predicated on the credibility of trial testimony, our review of the Trial
Court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make
any verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover,
where the Trial Court has ruled on the weight claim below, and Appellate Court’s Rule is not to consider the underly-
ing question of whether the verdict is against the weight of the evidence. Rather, Appellate review is limited to
whether the Trial Court culpably abused it’s discretion in ruling on a weight claim.”

Commonwealth v. Trippert, 932 A.2d 188, 198 (Pa. Super. 2007), quoting Commonwealth v. Rossetti, 863 A.2d 1185, 1191 (Pa. Super. 2004).
An abuse of discretion will only be found where the decision of the Trial Court is “Manifestly unreasonable, or where the law

is not applied, or where the record shows that the action is a result of partiality, prejudice, bias, or ill-will.” Commonwealth v. Clay,
64 A.3d 1049, 1055, (Pa. 2013). Further, the fact finder is free to believe all, part or none of the testimony offered in assessing the
credibility of witnesses. Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004).
This Court’s finding that Kevin Burrell was a credible witness is supported by the evidence of record. The cited inconsistencies

in his testimony at Trial as compared with his statements to the Police following the incident are inconsequential. He identified
Defendant as one of the three males who attacked him after he was brought to the abandoned apartment building. T.T. at p. 21. He
further testified that Defendant asked him where the money was, and hit him across the face with the butt of his gun. T.T. at p. 26.
Burrell further stated that Defendant told him that they wanted $150,000, or they were going to kill him. T.T. at p.p. 29-30, 37, &
38. In addition, Burrell selected Defendant’s photograph in a photo array ten (10) hours after he was treated at the hospital. T.T.
at p.p. 150-151. Burrell signed and dated the photos. T.T. at p.p. 109-111. This evidence was unrefuted. Burrell also suffered undis-
putable physical injuries that required surgery to reconstruct his shattered cheekbone. T.T. at p.p. 42, & 77-79.
For the foregoing reasons, this Court did not abuse it’s discretion in denying Defendant’s Motion for a New Trial on the grounds

that the verdict was against the weight of the evidence.

CONCLUSION
Based on the foregoing, the judgment of sentence imposed by this Court should be AFFIRMED.

BY THE COURT:
/s/Ignelzi, J.

Dated: June 30, 2014
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Commonwealth of Pennsylvania v.
James Cobb

Criminal Appeal—PCRA—Untimely—Juvenile Lifer without Parole—Miller v. Alabama not Retroactive

No. CC 197008549. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 10, 2014.

OPINION
This is an appeal by Petitioner, James Cobb, from an order entered on December 23, 2013 dismissing his PCRA Petition

which was filed on August 28, 2012. On December 30, 2013 a Notice of Appeal was filed with the Superior Court of
Pennsylvania. On December 30, 2013 Petitioner also filed his Concise Statement of Matters Complained of on Appeal setting
forth the following:

“1. Whether the PCRA Court erred in denial PCRA relief on the basis that the PCRA proceeding was untimely?

2. Whether the United States Supreme Court held that the rule in Miller v. Alabama, by applying said rule in the
companion case of Jackson v. Hobbs, applies retroactively to cases where direct review had concluded prior to the
announcement of said rule in Miller v. Alabama?

3. Whether Commonwealth v. Batts, ---Pa.---, 66 A.3d 286 (2013) recognized a rule of constitutional law under the
Pennsylvania Constitution similar to that in Miller v. Alabama and does the rule in Batts apply retroactively to cases
where direct review had concluded prior to the announcement of said rule in Batts?

4. Whether the prohibition against the imposition of mandatory life sentences is a substantive rule of law because
it prohibits, in all cases, the imposition of mandatory life sentences (that is, it requires the sentencer to consider the
mitigating factors set forth in the Miller decision) and the Court in Miller posited that, when a sentencer is given dis-
cretion in sentencing juveniles for homicide convictions, said Court expects imposition of a life sentence without
parole to be uncommon –hence, a sentence of life without parole for juveniles convicted of first or second degree mur-
der is, if said mitigating factors are considered, virtually a categorical ban on the imposition of such a sentence?

5. Whether, if Miller announced a procedural rule of constitutional law, said rule still applies retroactively to cases on
collateral review because said rule is a watershed rule which implicates the fundamental fairness and accuracy of a
proceeding for sentencing juveniles convicted of homicide to life imprisonment as the rule altered the understanding
of the bedrock procedural elements essential to the fairness of such a proceeding and the new rule is necessary to
prevent the impermissibly large risk of inaccurately sentencing such juveniles to term of life without parole?

6. Whether the rule in Batts is a watershed rule which applies retroactively to cases on collateral review in light of the
Pennsylvania public policy regarding the protection and rehabilitation of juvenile offenders?

BACKGROUND
This matter arises out of a pro se PCRA petition filed by Petitioner, James Cobb, on August 28, 2012. Petitioner alleged that he

was currently serving a mandatory sentence of life without the possibility of parole for his conviction of first degree murder on
July 16, 1971. Petitioner further alleged that he was under the age 18 at the time of the offense. In his petition, Petitioner alleged
that his mandatory sentence was unconstitutional under the 8th Amendment of the United States Constitution based on the United
States Supreme Court’s decision in Miller v. Alabama, 132 S.Ct. 2455 (2012) which was decided on June 25, 2012.
On September 6, 2012 counsel was appointed to represent Petitioner. On September 19, 2012 a Motion to Stay the PCRA

proceedings was filed pending the disposition of appeals pending before the Pennsylvania Supreme Court in Commonwealth v.
Batts, 66 A.2d. 286 (2013) and Commonwealth v. Cunningham, 81 A.3d. 1 (2013). On September 25, 2012 an order was entered staying
the proceedings pending the disposition of Batts and Cunningham. On March 2 26, 2013 the Pennsylvania Supreme Court decided
Batts.1 On October 30, 2013 the Court decided Cunningham.2 On November 20, 2013 an order was entered placing Petitioner on
notice of the Court’s intent to dismiss his petition without a hearing based on the Supreme Court’s decision in Cunningham which
held that the ruling in Miller was not retroactive. On December 9, 2013 Petitioner filed a response to the Notice of Intent to Dismiss
Order and on December 23, 2013 an Order was entered dismissing his PCRA Petition. On December 30, 2013 Petitioner filed the
instant appeal.

DISCUSSION
In his first assignment of error Petitioner asserts that it was error to dismiss his PCRA Petition on the basis that it was untimely.

Pursuant to 42 Pa.C.S.A. § 9545(b)(1)(iii) a PCRA petition should be filed within one year of the date the judgment of sentence
becomes final unless the Petitioner alleges and proves one of the enumerated exceptions to the one year filing requirement.
Petitioner asserts that his petition was timely as it was filed within one year of the decision in Miller which recognized a new
constitutional right which has been held by the Court to apply retroactively. Petitioner relies on the decision in Miller as the basis
for the exception under § 9545(b)(1)(iii). It is clear, however, that neither United States Supreme Court in Miller nor the
Pennsylvania Supreme Court in Cunningham held that the prohibition against mandatory life-without-parole sentences for
juvenile offenders announced in Miller was retroactive. On the contrary, Cunningham explicitly held that Miller did not apply
retroactively to cases where direct review had been concluded. Consequently it was appropriate to dismiss Petitioner’s PCRA
Petition as untimely as there was no new constitutional right recognized for those individuals whose convictions had become final
prior to the decision in Miller. Petitioner next asserts that the United States Supreme Court, by applying the Miller holding in the
companion case of Jackson v. Hobbs, determined that the Miller holding was retroactive. However, in Cunningham the Court
specifically stated:

“Initially, we reject appellant’s position that the Miller Court’s reversal of the state appellate court decision affirm-
ing the denial of post conviction relief in the Jackson case compels the conclusion that Miller is retroactive”
Cunningham, at 9.

Therefore, it is clear that the ruling in Jackson does not provide a basis for finding retroactivity to the rule announced therein.
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In his next argument, Petitioner asserts the Pennsylvania Supreme Court decision in Batts recognized a “rule of constitutional
law under the Pennsylvania Constitution similar” to that in Miller which should be applied retroactively. However, as stated in Batts,

“For these reasons, the arguments presented do not persuade us that the Pennsylvania Constitution requires a broader
approach to proportionality vis-à-vis juveniles that is reflected in prevailing United States Supreme Court jurispru-
dence.” Batts, at 299

The holding in Batts does not suggest that there is a “similar” constitutional rule recognized under the Pennsylvania constitution
that would require the retroactive application of the prohibition against mandatory life-without-parole sentences in cases which
had become final prior to Miller.
In his final three arguments, Petitioner asserts that the prohibition against mandatory life-without-parole sentences for

juveniles is both a substantive rule of law and a watershed rule which requires retroactive application based on public policy and
concepts of fundamental fairness. However, Petitioner’s arguments fail in light of the explicit holding in Cunningham. Therefore,
the Amended PCRA Petition was appropriately dismissed.

BY THE COURT:
/s/Todd, J.

1 In Batts the Court held that the appropriate remedy, on direct appeal, for the constitutional violation which occurred when a
mandatory life-without-parole sentence for first-degree murder was imposed on Batts, who under the age of eighteen of the time
of the offense, was to remand for a new sentencing hearing at which the age related factors detailed in Miller could be considered
before imposing a life sentence either with or without parole.
2 In Cunningham the Court held that Millers prohibition against mandatory life-without-parole sentencing for juvenile offenders
did not apply retroactively. Cunningham filed a Petition for Certiorari to the United States Supreme Court which was denied on
June 9, 2014.

Commonwealth of Pennsylvania v.
Ralph Carter

Criminal Appeal—POSS/PWID—Suppression—Hearsay—Sentencing (Legality)—Confidential Informant—
Search Warrant Lacked Probable Cause—Alleyne

No. CC 201208812. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 23, 2014.

OPINION
On October 23, 2013, Appellant, Ralph Carter, was convicted by a jury of one count each of Person not to Possess Firearms,

Possession of a Controlled Substance with Intent to Deliver (PWID), Possession of a Controlled Substance and Possession of Drug
Paraphernalia. This Court sentenced Appellant on January 30, 2014 to five to ten years incarceration at the Person Not to Possess
count, eight to sixteen years concurrent for the PWID count, and no further penalty on the remaining counts. On February 25, 2014,
this Court denied Appellant’s Post-Sentence Motion. Appellant filed a Notice of Appeal on March 28, 2014 and a Concise Statement
of Errors Complained of on Appeal on April 21, 2014.

MATTERS COMPLAINED OF ON APPEAL
Appellant first asserts that this Court erred in denying a pretrial motion to suppress based on a lack of reasonable suspicion to

enter Appellant’s home. (Concise Statement of Errors Complained of on Appeal, p. 4) Next, Appellant argues that this Court erred
in permitting a witness to testify regarding the out-of-court statements made by a Confidential Informant. Id. at 5. Appellant also
asserts that the Court erred in not granting a mistrial after a witness referred to an item found that was not produced in discovery.
Id. Additionally, Appellant asserts that the sentence imposed on the PWID count is illegal pursuant to Alleyne v. United States (133
S.Ct. 2151 (2013)). Id. Lastly, Appellant asserts that the sentence for the PWID of sixteen years is illegal as it exceeds the statutory
maximum. Id.

DISCUSSION
Appellant first argues that the Suppression Court erred in failing to grant a motion to suppress based on an illegally obtained

search warrant. The standard of review to determine whether a trial court has appropriately denied a suppression motion is
whether the record supports the factual findings and whether the legal conclusions drawn from these are correct. Commonwealth.
v. Smith, 85 A.3d 530, 534 (Pa. Super. 2014). An appellate court’s standard of review in addressing a challenge to a trial court’s
denial of a suppression motion is limited to determining whether the factual findings are supported by the record and whether the
legal conclusions drawn from those facts are correct. Id.
Appellant asserts that the physical evidence obtained through the search should have been suppressed because it was the result

of a warrant not supported by probable cause. The standard for determining probable cause is to look at the totality of the
circumstances, including the basis of knowledge for those supplying hearsay information, and the probability that contraband
or evidence of a crime will be found in a certain place. Commonwealth v. Gray, 503 A.2d 921, 925 (Pa. 1985).
Based on totality of the circumstances, the affidavit of probable cause supported the issuance of a search warrant. Appellant

argues that due to the police’s failure to investigate the credibility of the confidential informant (CI), who served as the basis
for the initial search, the CI’s hearsay statements should have been inadmissible. For information from CIs to form the basis of
probable cause for a search warrant, the statements given must either be corroborated by police or the CI must have provided
accurate information in the past activity. Commonwealth. v. Luv, 735 A.2d 87, 90 (1999). During the Suppression Hearing on April
22, 2013, Agent Reid testified that the CI had previously brought information to him about a case involving driving without a license
tickets, as well as a failed drug test where she specifically mentioned marijuana and cocaine. (Suppression Hearing Transcript
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pg. 6) The officer was aware of the positive test results that mentioned those two drugs and following her statements about the
tickets, the officer conducted a search and found that she had supplied accurate information. Based on these facts, the CI was
considered credible and her statements were sufficient to form probable cause for a search warrant.
Appellant next asserts that the out-of-court statements made by the CI and provided by Agent Reid should not have been admitted

at trial under the course of conduct exception to the hearsay rule. Hearsay is defined as “an out of court statement offered in court
to prove the truth of the matters therein.” Commonwealth v. Smith, 647 A.2d 907, 911 (Pa.Super. 1994). This Court permitted Agent
Reid to testify that the CI had told him about the tickets as well as the failed drug tests. (TT 19). These facts were not admitted for
the truth of the matter asserted but rather to explain a course of conduct (i.e. that the CI was reliable because he had previously
supplied accurate information to the police).
Appellant asserts that this Court’s sentence imposed on the PWID count is unconstitutional based on a recent Supreme Court

decision, Alleyne v. United States, 133 S. Ct. 2151, 2155, (2013), which provided that any fact that, by law, increases the penalty for
a crime is an “element” that must be submitted to the jury and found beyond a reasonable doubt. Since the jury verdict specifi-
cally included a finding by the jury that Appellant possessed one or more grams of heroin with intent to deliver and that Appellant
possessed a firearm in close proximity to the heroin, the Alleyne requirements were met and Appellant is not entitled to relief on
this issue.
Appellant next asserts that the Court erred in not granting a mistrial following Officer Summers testimony about a release order

from a halfway house with Appellant’s name on it. A trial court is in the best position to determine the effect of an allegedly prej-
udicial statement on the jury and the grant or denial of a mistrial will not be overturned absent an abuse of discretion.
Commonwealth. v. Rega, 933 A.2d 997, 1016 (2007). A mistrial will only be granted where the incident on which the motion is based
is of such a nature that its unavoidable effect is to deprive the defendant of a fair trial. Id.
The release order referenced by the Officer, as well as the submission of a bank statement and testimony by the Officer of

Appellant’s clothing at the residence, was offered as indicia of Appellant’s residency in the home. This Court noted during trial
that evidence offered earlier implied Appellant was released on parole.1 Furthermore, this Court reasoned that once the testimony
established that Appellant had a parole officer, the jury would reasonably deduce that Appellant had been incarcerated at some
point. This Court concluded that “parole, by definition, means that you have been released from a state sentence” (TT 75)
therefore Appellant suffers no prejudice by having the jury hear about a release order with his name on it. By testifying about
discovering the release order in the residence with Appellant’s name on it, this statement failed to provide the jury with new
information. Having the release order referenced by the Officer does not deprive Appellant of a fair trial because it alludes to
a fact that the jury impliedly knew.
Next, Appellant asserts that the Commonwealth failed to report a duffel bag which contained male clothing thus constituting a

discovery violation. The purpose of discovery rules is to permit the parties in a criminal case to be prepared for trial.
Commonwealth v. Moose, 602 A.2d 1265, 1274 (1992). The Commonwealth’s failure to produce a report stating that a duffel bag
had been collected did not prevent Appellant from being prepared for trial. Appellant himself notes that the information would not
have aided his case. (Concise Statement of Errors pg. 5).
Finally, Appellant asserts that the sentence imposed on the PWID Count is illegal because it exceeds the statutory maximum of

fifteen years. At the Commonwealth’s request, this Court imposed two mandatories consecutively. The five year mandatory applied
here is related to drugs found in proximity with a firearm. Pa.C.S.A. § 9712.1. In this case, it is beyond dispute that that the gun
was found in close proximity to the drugs as both were recovered from the same backpack (TT 50). The three year mandatory
applied here is based on the quantity of drugs found being over one gram. Pa.C.S.A. § 7508. This fact is also not in dispute.
Nonetheless, the Court is constrained to concede this issue and ask that the case be remanded for resentencing. While Appellant
is a second or subsequent offender, which would make his maximum sentence thirty years, the criminal information did not reflect
that Appellant was charged as a second or subsequent offender. This Court “may not impose an enlarged sentence under a recidi-
vist statute if the indictment or bill of information does not contain allegations of prior convictions.” Commonwealth v. Campbell,
417 A.2d 712, 713 (1980). As such, Appellant is entitled to a resentencing hearing as his sentence, as currently structured, exceeds
the statutory maximum on the PWID count.

CONCLUSION
Based on the above, this Court asks that the case be remanded for resentencing.

BY THE COURT:
/s/Rangos, J.

1 The agreement referenced during trial by Appellant’s counsel was that the Commonwealth would not state the charge of which
Appellant had been convicted. (TT 74)

Commonwealth of Pennsylvania v.
Gregory Smith

Criminal Appeal—Homicide—Suppression—Evidence—Weight of the Evidence—Miranda Warnings—Voluntary Statements—
Reference to Right to Remain Silent—Relevancy—Mistrial Request—Motive Evidence

No. CC 201215978. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 17, 2014.

OPINION
This is a direct appeal in which the defendant appeals the Judgment of Sentence which became final on February 20, 2014. After

a jury trial, the defendant was found guilty of first degree murder. He was sentenced to a mandatory term of life imprisonment.
This timely appeal followed and the defendant alleges numerous allegations of errors in the trial court.
The evidence adduced at trial was based heavily on the testimony of James Upshaw. Mr. Upshaw testified that that he was a
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friend of the victim, Jacquae Pascal. Mr. Upshaw testified that, on July 6, 2012, he had made plans to meet Mr. Pascal at the Team
Mozzi barbershop in the Hill District area of the City of Pittsburgh to get haircuts together. Mr. Upshaw explained that July 6th
was Mr. Pascal’s birthday and they were going to hang out for a period of time on that day. Mr. Upshaw testified that brought his
four year-old son along to get a haircut. Mr. Upshaw, his son and Mr. Pascal met at the barbershop to get haircuts. When Mr.
Upshaw arrived at the barbershop, there were others in the barbershop waiting to get a haircut. Most of the customers were
discussing basketball. The defendant was in the barber’s chair. Mr. Upshaw testified that he had known the defendant for a
number of years.
Mr. Upshaw testified that the defendant got his haircut and left the barbershop. Mr. Upshaw was under the impression that the

defendant left to go to his girlfriend’s house. The defendant shortly returned and remained outside the barbershop. While Mr.
Upshaw and his son were waiting their turn for a haircut, Mr. Upshaw’s son advised Mr. Upshaw that he was thirty and asked if
he could get some water due to the hot temperatures inside the barbershop. Mr. Upshaw agreed to purchase a bottle of water for
his son. Mr. Pascal indicated he would go with Mr. Upshaw and his son to get something to drink. The three of them left the
barbershop and crossed the street on their way to “Juan’s”, a local convenience store. As they crossed the street, Mr. Upshaw saw
the defendant come up behind the victim and shoot him multiple times with a chrome revolver. Mr. Upshaw testified that he
screamed at the defendant and asked him “why would you do this, what is wrong with you?”
Immediately after the shooting, Mr. Upshaw saw the defendant run into the defendant’s girlfriend’s residence. At that point,

Mr. Upshaw left the scene with his son and went to his mother’s house. He called the Mr. Pascal’s girlfriend and told her what
happened. He did not, however, inform the police what happened at that time. Because the defendant was not in custody,
Mr. Upshaw feared for his safety and kept what he knew to himself. For some time, he did not contact the police about what
occurred. He later agreed to provide details of the shooting but only after his family was placed into the witness protection
program.
City of Pittsburgh Police Officer Matthew O’Brien responded to scene. The shooting occurred near the intersection of Center

Avenue and Kirkpatrick Street at a approximately 2:00 p.m. Upon arriving at the scene, he canvassed the area attempting to locate
any witnesses to the shooting. Despite the presence of many people at the scene, nobody was willing to discuss the shooting with
him. There were no bullet casings found at the scene. The absence of casings was consistent with use of a revolver to commit the
shooting.
Homicide detectives were dispatched to the scene. Through the course of their investigation, they were informed that a person

known on the street as “Pretty” may have been responsible for the shooting. It was learned that the defendant’s nickname was
“Pretty”. Detectives then sent out word within the police department that they were looking for the defendant.
Later in the evening, on the night of the shooting, Pittsburgh Police Officers pulled over a vehicle in the South Side section of

the City of Pittsburgh that was involved in a hit and run. The defendant was inside the vehicle when the responding officers stopped
the vehicle. When the officers identified the defendant, they contacted homicide detectives to advise that they had the defendant
in custody.
Homicide detective Thomas Leheny interviewed the defendant on the night of the shooting. Detective Leheny informed the

defendant that he did not have to speak with the detectives. Detective Leheny did advise the defendant that he was not under arrest.
The defendant agreed to speak with Detective Leheny. The defendant told Detective Leheny that prior to the shooting he was with
a girl in the West End of Pittsburgh at the time of the shooting. The defendant, however, could not provide a name or phone
number for the girl nor could he provide an address for the girl.
The defendant then told Detective Leheny that he was driving through the Hill District talking on his cell phone when the

murder occurred. Detective Leheny had not advised the defendant where the murder occurred. The defendant verbally consented
to a gunshot residue test of his clothing. Detectives obtained the defendant’s t-shirt for processing. Testing confirmed that gunshot
residue was present on the front of the t-shirt. After this was done, Detective Leheny continued to speak with the defendant. At this
point, the defendant put his head down and told Detective Leheny that he “wasn’t right in the head” and he was prone to sudden
bursts of anger since he was a kid. The defendant told Detective Leheny that he didn’t want to talk anymore and asked if he was
free to leave. The defendant then left the police station.
An arrest warrant was issued for the defendant on August 30, 2012. The defendant could not be located. Officer Matthew

McCarthy testified that he was on patrol on November 7, 2013 when he conducted a traffic stop of a vehicle driven by Johnny
Rutherford for speeding. Once the vehicle was pulled over, the front seat passenger, the defendant’s brother, quickly exited the
vehicle. The defendant, who was the back seat passenger, attempted to get out of the vehicle by climbing over the front passenger
seat. Officers quickly secured the vehicle. Upon being asked for identification, the defendant gave a false name and date of birth.
He provided an age that was not possible based on the date of birth he provided. Because of his false answers, he was placed into
custody. The defendant was subsequently identified and arrested for the homicide of Mr. Pascal.
Amber Traylor testified that she was driving in the area. As she was driving on Kirkpatrick Street, she heard loud noises. She

observed the shooting in her rearview mirror. She saw three people standing outside the barbershop and she saw another person
shooting at a person lying on the street. She was not able to provide detailed descriptions of any of the persons she observed at the
scene of the shooting.
The medical examiner testified in this case that the cause of Mr. Pascal’s death was multiple gunshot wounds to his trunk and

extremities. The manner of death was homicide. Mr. Pascal suffered six total gunshot wounds. Three of the gunshot wounds were
to his back. The first wound entered the middle of his back and pierced his pulmonary vein and the heart. Mr. Pascal sustained
other gunshot wounds to his buttocks, his right shoulder, his right upper arm and to the back of his hand.
Defendant first claims that this Court should have suppressed evidence because the defendant was not advised of his Miranda

rights prior to being subjected to a custodial interrogation. The defendant was a passenger of a vehicle that was stopped on the
evening of the shooting. The defendant, upon being identified by police officers, was transported to the police station be inter-
viewed by Detective Leheny. Specifically, the defendant claims that the results of the gunshot residue tests, his statements about
being with a girl at the time of the shooting, his statement about driving near the area of the homicide at the time of the shooting
and his statements about his anger issues should all have been suppressed. This claim is without merit. This Court believes that
the defendant was not in custody and that he voluntarily provided the evidence he sought to suppress.
The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution both protect

against unreasonable searches and seizures. U.S. Const. Amend. IV; Pa. Const. art. I, § 8; Schneckloth v. Bustamonte, 412 U.S. 218,
219, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973); Commonwealth v. Cleckley, 558 Pa. 517, 528, 738 A.2d 427, 433 (1999). A search



page 346 volume 162  no.  21

conducted without a warrant is constitutionally impermissible unless an established exception applies. Commonwealth v. Slaton,
530 Pa. 207, 213, 608 A.2d 5, 8-9 (1992). A consensual search is one such exception, and the central inquiries in consensual
search cases entail assessment of the constitutional validity of the citizen/police encounter giving rise to the consent, and the
voluntariness of the consent given. Schneckloth, 412 U.S. at 219; Cleckley, 558 Pa. at 528, 738 A.2d at 433. To establish a valid
consensual search, the Commonwealth must first prove that the individual consented during a legal police interaction.
Commonwealth v. Strickler, 563 Pa. 47, 57, 757 A.2d 884, 889 (2000). Where the underlying encounter is lawful, the voluntari-
ness of the consent becomes the exclusive focus. Id.; Commonwealth v. Acosta, 2003 PA Super 15, 815 A.2d 1078, 1083 (Pa.
Super. 2003) (en banc).
The Commonwealth bears the burden of establishing that a consent is the product of an essentially free and unconstrained

choice — not the result of duress or coercion, express or implied, or a will overborne — under the totality of the circumstances.
Ohio v. Robinette, 519 U.S. 33, 40, 117 S. Ct. 417, 136 L. Ed. 2d 347 (1996); Strickler, 563 Pa. at 79, 757 A.2d at 901. The inquiry is
ultimately objective, and employs a reasonable person test presupposing an innocent person. Strickler, 563 Pa. at 79, 757 A.2d at
901. “The test for the validity of a consent to search is the same for both the Fourth Amendment and Article I, Section 8, i.e., that
the consent is given voluntarily.” Commonwealth v. Mack, 568 Pa. 329, 334, 796 A.2d 967, 970 (2002).
In reviewing the totality of the circumstances, a variety of factors are relevant in determining whether consent is volun-

tary, including the length and location of the detention; whether there were any police abuses, physical contact, or use of
physical restraints; any aggressive behavior or any use of language or tone by the officer that were not commensurate with
the circumstances; whether the questioning was repetitive and prolonged; whether the person was advised that he or she was
free to leave; and whether the person was advised of his or her right to refuse to consent. See, e.g., Strickler, 563 Pa. at 79,
757 A.2d at 898-902; Mack, 568 Pa. at 329, 336, 796 A.2d at 971-72. No one factor controls. Strickler, 563 Pa. at 79, 757 A.2d
at 898-902.
On the evening of July 7, 2012, the defendant was a passenger in a vehicle that was stopped by law enforcement after the vehicle

had been involved in a hit and run. After the officer stopped the vehicle, the defendant was removed from the vehicle and tem-
porarily detained. He was patted down for officer safety. Once the defendant’s identity was known, officers advised the defendant
that homicide detectives were interested in speaking with him. The defendant indicated that he would speak with the homicide
detectives. Sergeant Stephen Matakovich, who was the ranking officer on the scene, advised the defendant that he was not obligat-
ed to meet with the detectives, that there was no arrest warrant and that he was not under arrest. The defendant agreed to be trans-
ported to the police station in a police cruiser. Pursuant to standard police protocol, the defendant was handcuffed during transport.
The defendant arrived at the police station where he was met by Detective Leheny. When the defendant arrived at the station,

he was handcuffed. Detective Leheny removed the handcuffs as the defendant entered into an interview room. Detective Leheny
immediately advised the defendant that he was not under arrest. The defendant kept asking about his cell phone and Detective
Leheny advised that he had it and would give it back to the defendant. Detective Leheny asked if he could look at the cell phone to
see if he could pull up some phone numbers that might help the defendant remember who he spoke to or where he was during the
day. The defendant gave him permission to check the cell phone.
Detective Leheny advised the defendant that he wanted to discuss a homicide that occurred that day. He did not pressure the

defendant to speak with him. The defendant began voluntarily speaking with Detective Leheny. The defendant advised Detective
Leheny that he was at his girlfriend’s house all day in the West End of Pittsburgh. When asked for her name, address or phone
number, the defendant could not provide any of the requested information. The defendant then asked Detective Leheny what would
happen if the defendant had been in the area of the murder and just happened to drive by it.
During the interview, the defendant also gave Detective Leheny verbal permission to perform a gunshot residue test on his

hands and he also provided his t-shirt to Detective Leheny to perform a gunshot residue test on it.
Just prior to the end of the interview, the defendant informed Detective Leheny that he had anger issues, that sometimes his

mind is not in the right place and that he is sometimes prone to outbursts of anger. The defendant advised that he did not want to
speak anymore to Detective Leheny. At that point, Detective Leheny terminated the interview and advised the defendant he was
free to leave. Detective Leheny offered the defendant a ride home. The defendant declined and left the police station.
The facts of this case demonstrate that the defendant was not in custody at the time he made statements to Detective Leheny.

The record further reflects that the defendant’s statements were voluntary. In addition, the defendant voluntarily provided his
t-shirt to Detective Leheny for testing and he voluntarily consented to the swab of his hands for gunshot residue testing. During
the interview, the defendant was not handcuffed. He was advised that he was free to leave at any time and he was advised that
he did not have to speak to Detective Leheny. He was not pressured into the interview. Throughout the interview, the defendant
was cooperative, and, despite being free to leave, did not express a desire to leave the room for 30 to 40 minutes. When the
defendant expressed a desire to stop the interview and leave the police station, Detective Leheny stopped the interview and
permitted the defendant to leave. This Court does not believe that the defendant was subjected to a custodial interrogation and
it believes that the defendant voluntarily consented to the hand swabs and to providing his t-shirt for testing. Accordingly, claim
is without merit.
Defendant next claims that this Court erred in permitting Detective Leheny to testify that the defendant indicated that he “didn’t

want to talk anymore” at the conclusion of Detective Leheny’s interview of the defendant because, according to the defendant, that
testimony was an improper reference to the defendant’s right to remain silent. There is no question that the Commonwealth use of
a non-testifying defendant’s pre-arrest silence to support its contention that the defendant is guilty of the crime charged violates
a defendant’s right to be free from self-incrimination. Commonwealth v. Adams, 39 A.3d 310, 318 (Pa.Super. 2012). However, the
disclosure of a defendant’s pre-arrest silence does not establish innate prejudice where it was not used in a manner to offend the
defendant’s Fifth Amendment right or to create inference of admission of guilt. Commonwealth v. DiNicola, 866 A.2d 329, 336-337
(Pa. 2005); Commonwealth v. Whitney, 708 471, 478 (Pa. 1998).
Detective Leheny’s testimony did not create any perception that the defendant’s statements about ending the interview consti-

tuted an admission of guilt. Instead, the statement simply provided a context as to how the interview ended. The statement made
by the defendant demonstrated that he was not in custody as he was permitted to leave the police station as soon as he indicated
his desire to do so. Nothing about the statement offended the Fifth Amendment. This claim, therefore, fails.
Defendant also claims that this Court erred in denying a mistrial when Sonya Burden testified that Mr. Upshaw called her

immediately after the shooting and told her that the defendant was the person who shot Mr. Pascal. At trial, the following exchange
occurred:
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Q: What happened next?

A: Maybe, not even 30 or 40, not even a half hour after he left, I got a phone call on my house phone.

Q: Okay. And what was the point of the phone call?

A: The phone call was basically telling me that Pretty shot Gangster [Mr. Pascal].

At sidebar, defense counsel requested a mistrial. In Commonwealth v. Bracey, 2003 PA Super 309, 831 A.2d 678, 682-683 (Pa.
Super. 2003), appeal denied, 577 Pa. 685, 844 A.2d 551 (Pa. 2004) (citing Commonwealth v. Stilley, 455 Pa. Super. 543, 689 A.2d 242,
250 (Pa. Super. 1997)), the Superior Court stated

The decision to declare a mistrial is within the sound discretion of the court and will not be reversed absent a “flagrant
abuse of discretion.” Commonwealth v. Cottam, 420 Pa. Super. 311, 616 A.2d 988, 997 (Pa. Super. 1992); Commonwealth
v. Gonzales, 415 Pa. Super. 564, 609 A.2d 1368, 1370-71 (Pa. Super. 1992). A mistrial is an “extreme remedy … [that] …
must be granted only when an incident is of such a nature that its unavoidable effect is to deprive defendant of a fair
trial.” Commonwealth v. Vazquez, 421 Pa. Super. 184, 617 A.2d 786, 787-88 (Pa. Super. 1992) (citing Commonwealth v.
Chestnut, 511 Pa. 169, 512 A.2d 603 (Pa. 1986), and Commonwealth v. Brinkley, 505 Pa. 442, 480 A.2d 980 (Pa. 1984)). A
trial court may remove taint caused by improper testimony through curative instructions. Commonwealth v. Savage, 529
Pa. 108, 602 A.2d 309, 312-13 (Pa. 1992); Commonwealth v. Richardson, 496 Pa. 521, 437 A.2d 1162 (Pa. 1981).

Denial of the mistrial was proper in this case. The inadvertent admission of this evidence did not deprive the defendant of a fair
trial. This Court issued a curative instruction to the jury instructing them “to disregard the last statement from the witness with
regard to what she was told as to who did the shooting. Whether or not somebody said that on the phone, that’s hearsay.” This
curative instruction removed any taint possibly caused by the comment. Moreover, at trial, Mr. Upshaw testified, without objec-
tion, that he made the call to Ms. Burden and identified the defendant as the shooter. The evidence the defendant sought to exclude
was ultimately presented to the jury without challenge through a different witness. Consequently, there was no prejudice to the
defendant and the mistrial was properly denied.
Defendant also claims that this Court erred in not permitting testimony from Ms. Burden that she was personally threatened

by three men looking for Mr. Pascal in her home. The defendant claims that had this evidence been admitted, the jury would have
been provided with information that three other people had a motive to harm Mr. Pascal.
“The admissibility of evidence is solely within the discretion of the trial court and will be reversed only if the trial court has

abused its discretion.” Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663,
820 A.2d 703 (2003). As a result, rulings regarding the admissibility of evidence will not be disturbed for an abuse of discretion
“unless that ruling reflects ‘manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be
clearly erroneous.’” Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006).
It is axiomatic that evidence that is not relevant is not admissible. Pa.R.E. 402; Commonwealth v. Robinson, 554 Pa. 293, 304-

305, 721 A.2d 344, 350 (1998) (“The threshold inquiry with admission of evidence is whether the evidence is relevant.”). Relevant
evidence is evidence that has “any tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.” Pa.R.E. 401. See also Commonwealth v. Edwards,
588 Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to establish a material fact in the case, tends
to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact).
In Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004), the Superior Court explained that “[r]elevant evidence may

nevertheless be excluded ‘if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.’” See also
Commonwealth v. Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).

As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, [however] exclusion is limited to
evidence so prejudicial that it would inflame the jury to make a decision based upon something other than the legal propo-
sitions relevant to the case. As this Court has noted, a trial court is not required to sanitize the trial to eliminate all
unpleasant facts from the jury’s consideration where those facts form part of the history and natural development of the
events and offenses with which [a] defendant is charged.

The record reveals that the interaction between the three men and Ms. Burden occurred approximately one year before the
shooting in this case. Although there were statements made by at least one of the men that suggested that may want to kill Ms.
Burden, there were no statements made indicating that they wanted to kill Mr. Pascal. Because the incident occurred almost a year
prior to the shooting and because there was no direct evidence that the men issued a threat to kill the Mr. Pascal, this Court did
not permit the admission of the evidence. In this Court’s view, there was no actual threat on Mr. Pascal’s life. Additionally, the
passage of almost one year between the time of the threat and Mr. Pascal’s death diminished any probative value of the incident.
This Court believed the information was not relevant and, even if it had any relevance, the prejudicial value of the evidence
substantially outweighs any probative value of the evidence.

Defendant finally claims that the verdict was against the weight of the evidence. As forth in Criswell v. King, 834 A.2d 505; 512.
(Pa. 2003) 

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating a claim that
the jury’s verdict was contrary to the weight of the evidence claim is the trial judge — decidedly not the jury. 

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)).
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The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. A reviewing court is not permitted
to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict should only
be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the grounds that the
verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict but claims that
‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)).
The defendant alleges a number of reasons that the weight of the evidence mandates that the verdict should be overturned.

Essentially, the defendant challenges this jury’s assessment of the credibility of trial witnesses and evidence. The allegations made
by the defendant are simply a recitation of the closing argument made by defense counsel. The defendant argues that of the
sixteen Commonwealth witnesses, only one identified the defendant. That fact is not surprising because detectives were only able
to find one witness who observed the shooting. That witness, Mr. Upshaw, provided very credible testimony about the shooting.
Contrary to the allegations made by the defendant, Mr. Upshaw had no motive to lie. The Commonwealth’s evidence supported the
verdict This Court has reviewed the trial record and believes that the verdict does not shock any rational sense of justice and that
it was based on competent evidence. The verdict was not against the weight of the evidence.
For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 17, 2014
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Commonwealth of Pennsylvania v.
David Mazzocco

Criminal Appeal—Homicide—Suppression—Sufficiency—Weight of the Evidence—Jury Instruction—
Self-Defense—Miranda—Reasonable Doubt Instruction

No. CC 201304913. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 22, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on February 18, 2014. A review of the record reveals that

the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Criminal Homicide and numerous counts of Criminal Attempt, Aggravated Assault,

Recklessly Endangering Another Person (REAP), Carrying a Firearm Without a License and Persons Not to Possess Firearms1 in
relation to the death of James Adams and the injuries of several others during a shooting at the Fort Pitt Inn, a bar located in North
Fayette Township. A jury trial was held before this Court from November 7 – 21, 2013. Prior to trial, the Persons Not to Possess
Firearms charge was severed and was tried non-jury simultaneously with the remaining charges. At the conclusion of the
Commonwealth’s case, the Defendant’s Motion for Judgment of Acquittal was granted as to the REAP charges for Michael
Garafola, Dottie Hermance, Donna Ciccone and Maryann Weitzel. The Defendant was found guilty of First Degree Murder and all
remaining charges and was also adjudicated guilty on the Persons Not to Possess Firearms charge. He appeared before this Court
on February 18, 2014 and was sentenced to a term of life imprisonment plus two (2) consecutive terms of imprisonment of 10 to 20
years each. A timely Post-Sentence Motion was filed2 on February 26, 2014 and was denied on March 3, 2014. This appeal followed. 

On appeal, the Defendant raises a number of issues, which are discussed as follows:

1. Sufficiency – Failing to Disprove Self-Defense and Imperfect Self-Defense
Initially, the Defendant argues that the evidence was insufficient to support the guilty verdicts, particularly because, he claims,

the Commonwealth failed to disprove the defenses of self-defense and imperfect self-defense. This claim is meritless.
Generally, “[i]n determining whether the evidence was sufficient to support a conviction [the appellate court] review[s] the

evidence admitted during the trial along with any reasonable inferences that may be drawn from that evidence in the light most
favorable to the Commonwealth as the verdict winner. If [the appellate court] conclude[s], based on that review, that the finder of
fact could have found every element of the crime beyond a reasonable doubt, [the appellate court] must sustain the conviction…
Additionally, it is the responsibility of the trier of fact to assess the credibility of the witnesses and weigh all of the evidence
presented… ‘In doing so, the trier of fact is free to believe all, part or none of the evidence.’” Commonwealth v. James, 46 A.3d
776, 779 (Pa.Super. 2012).

The evidence presented at trial established that on Sunday, March 10, 2013, the Defendant and his girlfriend, Samantha
Snatchko, had dinner at a friend’s house. During dinner he had between 4 and 6 beers. He had also bought 40 Xanax pills from a
friend earlier that day and had taken 15 of them throughout the day. After dinner, the Defendant displayed three (3) handguns and
an AR-15 rifle to other guests at the party, who were gun enthusiasts. At the conclusion of the meal, the Defendant took Snatchko
home because she was uncomfortable with his drinking and drug use and also with the display of guns. He then went to the Fort
Pitt Inn, a bar located on Steubenville Pike in North Fayette. While at the bar, he had 2 beers and 2 shots of Crown Royal, at which
point the bartender refused to serve him any more alcohol. Throughout the evening, the Defendant was telephoning and texting
Snatchko on his cell phone and repeatedly left the bar then came back inside. It was subsequently revealed that Snatchko was
attempting to end the relationship and the Defendant was alternately upset and begging to come see her and jealous because he
thought she had another man at her house. During one of the trips outside, the Defendant returned with a smashed cell phone and
then asked to use the bar phone. Later in the evening, the Defendant went outside and returned with a bloody hand from breaking
a window in his truck and told his friends Dave and Ryan Thomas, with whom he had been sitting, to leave the bar. He then reached
into his pocket, pulled out a handgun and fired two shots, hitting patrons James Adams and James Quirk in the head. At that point,
two other patrons, Gerald Maroni and Juan Rodriguez, rushed the Defendant and attempted to subdue him. Another shot was fired,
this time hitting Maroni in the arm. Eventually Maroni and Rodriguez managed to wrestle the gun away from the Defendant, and
Maroni beat the Defendant in the head several times with the gun in order to subdue him. Maroni and Rodriquez held the
Defendant down until the police arrived and handcuffed him. The Defendant was taken to Mercy Hospital, where he was treated
and released. He was then transported to the Homicide Division, where he was permitted to sleep and offered food. He told police
that he had not been provoked, but rather began shooting for no reason and intended to keep shooting until the police arrived.

At trial, the Defendant presented a justification defense of self-defense. He testified that earlier in the evening, Adams had
threatened to kill him because the Defendant had taken his job. He testified that after he returned to the bar with a bloodied hand,
he saw Adams reach into his pocket and pull out a gun. He then shot Adams in self-defense, and then shot Quirk accidentally. He
claimed to have only fired twice and alleged that someone else shot Maroni. However, ballistics tests confirmed that all three shots
were fired from the same weapon – the Springfield Armory .45 pistol belonging to the Defendant - and further investigation
revealed that Adams did not have a gun. In addition, the bartender and all of the bar patrons present that evening all testified that
prior to the shooting, they had not witnessed any interaction between the Defendant and Adams.

Pennsylvania’s law regarding the use of force in self-defense is found in Section 505 of the Crimes Code. That statute states:

§505. Use of force in self-protection

(a) Use of force justifiable for protection of the person. – The use of force upon or toward another person is justifiable 
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the
use of unlawful force by such other person on the present occasion.

(b) Limitations on justifying necessity for use of force. - …

… (2) The use of deadly force is not justifiable under this section unless the actor believes that such force is
necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse
compelled by force or threat; nor is it justifiable if:
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(i) the actor, with the intent of causing death or serious bodily injury, provoked the use of force against
himself in the same encounter; or 

(ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating, 
except the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial
aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be.

18 Pa.C.S.A. §505. 

“To prevail on a justification defense, there must be evidence that the defendant ‘(a)… reasonably believed that he was in
imminent danger of death or serious bodily injury and that it was necessary to use … force against the victim to prevent such
harm; (b) that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that the [defen-
dant] did not violate any duty to retreat’… ‘The Commonwealth sustains its burden [of disproving self-defense] if it proves any of
the following: that the slayer was not free from fault in provoking or continuing the difficulty which resulted in the slaying; that
the slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm and that it was necessary to
kill in order to save [himself] therefrom; or that the slayer violated a duty to retreat or avoid the danger.’

“The derivative and lesser defense of imperfect self-defense ‘is imperfect in only one respect – an unreasonable rather than a
reasonable belief that deadly force was required to save the actor’s life. All other principles of justification under 18 Pa.C.S. §505
must [be satisfied to prove] unreasonable belief voluntary manslaughter.’ Thus, for example, if the defendant was not free from
fault, neither self-defense nor imperfect self-defense is a viable defense.” Commonwealth v. Sepulveda, 55 A.3d 1108, 1124-1125
(Pa. 2012).

Here, the Commonwealth presented evidence that was more than sufficient to disprove the Defendant’s trial claim of self-
defense (and his appellate claim of imperfect self-defense). The Commonwealth was able to establish, through the testimony of the
bartender and every patron who was at the bar at the time of the shooting, that there had been no confrontation between the
Defendant and Adams, and, in fact, there had been no contact or conversation at all between them. The Commonwealth was able
to prove through physical evidence that Adams did not have a gun, and so could not have been pulling out a gun as the Defendant
claimed. Although the Defendant claimed that someone else was shooting (presumably at him), the Commonwealth was able to
prove through ballistics evidence that all three shots were fired by the Defendant, from his weapon. Moreover, the Commonwealth
was able to prove that once the Defendant shot Adams – who the Defendant claimed was the only threat or source of confrontation
– he continued to shoot, hitting James Quirk in the head and Gerald Maroni in the arm.

Ultimately, the evidence very clearly demonstrated that there was no threat or confrontation that would have required the
Defendant to protect or defend himself. Rather, the evidence demonstrated that the Defendant, who had been drinking and taking
prescription drugs was angered and upset over the break-up with his girlfriend, left the bar and went to his truck where he delib-
erately armed himself with three handguns. When he returned to the bar he told his friends to leave, then pulled out a gun and,
without warning or provocation, began shooting.

These facts provide absolutely no basis for a claim of self-defense or imperfect self-defense. The Commonwealth clearly estab-
lished that the Defendant was the aggressor, and so met its burden of disproving the claim of self-defense (as well as the current
claim of imperfect self-defense). This claim must fail.

2. Weight of the Evidence – Failing to Disprove Self Defense and Imperfect Self Defense
Similarly, the Defendant argues that the verdicts were against the weight of the evidence because the Commonwealth failed to

disprove self-defense or imperfect self-defense. Again, this claim is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradictory
as to make any verdict based thereon pure conjecture,” see Bowen, supra. As discussed above, the Commonwealth very clearly
disproved the Defendant’s claims of self-defense and imperfect self-defense. A review of the evidence as a whole clearly demon-
strates both the Defendant’s role as the aggressor and his specific intent. Given the evidence presented at trial and discussed
above, there is no question that the verdict was appropriate and not “shocking” to the conscience. This claim must fail.

3. Admission of the Defendant’s Statement to Police
Next, the Defendant challenges this Court’s denial of his suppression motion and the admission of his confession to police.

He claims that the statement was not knowingly and voluntarily made and, as a result, its admission was prejudicial. This claim
is meritless.
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When reviewing a challenge to a suppression court’s ruling, the appellate court’s standard of review “is limited to determining
whether the factual findings are supported by the record and whether the legal conclusions drawn therefrom are correct… When
the record supports the trial court’s denial of the suppression motion, [the appellate court is] bound by those facts and will only
reverse if the legal conclusions are in error.” Commonwealth v. McDonald, 81 A.2d 858, 860 (Pa.Super. 2005).

“In order to avoid suppression based on a violation of Miranda, ‘it is the Commonwealth’s burden to establish whether [a defen-
dant] knowingly and voluntarily waived his Miranda rights. In order to do so, the Commonwealth must demonstrate that the proper
warnings were given and that the accused manifested an understanding of these warnings’… ‘In considering whether a defendant
has validly waived his Miranda rights, the trial court engages in a two-pronged analysis: (1) whether the waiver was voluntary, in
the sense that [the] defendant’s choice was not the end result of governmental pressure; and (2) whether the waiver was knowing
and intelligent, in the sense that it was made with full comprehension of both the nature of the right being abandoned and the
consequence of that choice.’” Commonwealth v. Kunkle, 79 A.3d 1173, 1180 (Pa.Super. 2013), internal citations omitted.

As discussed briefly, above, Gerald Maroni beat the Defendant about the head in an attempt to subdue him after the shooting.
However, the Defendant was conscious, albeit belligerent and verbally abusive to the police at the scene. He remained so at the
hospital and was sedated to permit medical treatment. However, upon his release from Mercy Hospital, the Defendant was cleared
for incarceration (Trial Transcript, p. 32). He was permitted to, and in fact, did, sleep for several hours and was offered food and
beverages before questioning began (T.T. p. 16-17). When the questioning began, the Defendant gave responsive answers and did
not appear to be impaired (T.T. p. 22).

The Defendant’s averment that he does not remember the interrogation remains suspect. It appears that he is attempting to
claim that the memory loss was the product of the beating by Maroni, however, careful examination of the record reveals that the
Defendant has also claimed selective memory loss from before the shooting, particularly where he denied knowing how his phone
got smashed (T.T. p. 806). It seems clear to this Court that the Defendant is attempting to use the “memory loss” to his benefit by
“forgetting” any particularly damaging behavior or anything that he might otherwise not be able to explain. 

Nevertheless, the Defendant’s claim that he does not remember making a statement is not sufficient to defeat its admissibility.
At the time of questioning, the Defendant was coherent and gave appropriately responsive answers; the fact that the substance of
the answers he gave was damaging to his case does not mean that the statement was involuntary or inadmissible. Ultimately, that
is the sum and substance of the Defendant’s argument: the statement is damaging therefore it should not have been admitted. All
credible evidence demonstrates that the Defendant knowingly, voluntarily and intelligently waived his Miranda rights, and, as a
result, the statement was admissible. This Court was well within its discretion in denying the Defendant’s suppression and post-
trial motions in this regard. This claim must fail.

4. Jury Instructions
Next, the Defendant argues that this Court erred in giving an erroneous charge on reasonable doubt and in failing to reiterate

reasonable doubt at the end of each substantive charge and also in failing to give a justification charge relating to Gerald Maroni.
His claims are meritless.

“In reviewing a challenge to the trial court’s refusal to give a specific jury instruction, it is the function of [the appellate]
court to determine whether the record supports the trial court’s decision. In examining the propriety of the instructions a trial
court presents to a jury, [the appellate court’s] scope of review is to determine whether the trial court committed a clear abuse
of discretion or an error of law which controlled the outcome of the case. A jury charge will be deemed erroneous only if the
charge as a whole is inadequate, not clear or has a tendency to mislead or confuse, rather than clarify, a material issue. A
charge is considered adequate unless the jury was palpably misled by what the trial judge said or there is an omission which
is tantamount to fundamental error. Consequently, the trial court has wide discretion in fashioning jury instructions. The trial
court is not required to give every charge that is requested by the parties and its refusal to give a requested charge does not
require reversal unless the Appellant was prejudiced by that refusal.” Commonwealth v. Sandusky, 77 A.3d 663, 667 (Pa.Super.
2013).

During this Court’s discussion with counsel regarding points for charge, the following occurred:

MR. CAPOZZI: I did propose in my jury instructions a modified version of presumption of innocence.

THE COURT: I know. I’m just giving the one I’ve given for 27 years. It works well.

MR. CAPOZZI: I would suggest to the Court, for the reasons stated in my proposed charge, that there are certain consti-
tutional infirmities with that, and I note the Court is overruling my request.

THE COURT: I will note your objection and file the jury instructions with the papers.

MR. CAPOZZI: Thank you.

(T.T. p. 904-5).

This Court then instructed the jury as follows:

THE COURT: The fundamental principle of our criminal justice system is that a person accused of a crime, the
Defendant, is presumed to be innocent. The mere fact that he was arrested and accused of a crime is not any evidence
against him. In addition, there is no inference of guilt created by the fact that there is an information or even a trial.

Furthermore, the defendant is presumed innocent throughout the trial unless and until you conclude, based on careful
and impartial consideration of the evidence, that the Commonwealth has proved him guilty beyond a reasonable doubt. 

It is not the Defendant’s burden to prove that he is not guilty. Instead, it is the Commonwealth that always has the
burden of proving each and every element of the crimes charged beyond a reasonable doubt.

A person accused of a crime is not required to present anything in his own defense. If the Commonwealth fails to meet
its burden, then your verdict must be not guilty. 

On the other hand, if the Commonwealth does prove beyond a reasonable doubt that the Defendant is guilty, then your
verdict should be guilty.
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Although the Commonwealth has the burden of proving the Defendant guilty beyond a reasonable doubt, this does not
mean that the Commonwealth must prove its case beyond all doubt, or to a mathematical certainty, nor must it demon-
strate the complete impossibility of innocence.

A reasonable doubt is a doubt that would cause a reasonably careful and sensible person to pause or hesitate before
acting in a matter of importance in his or her own affairs. A reasonable doubt must fairly arise out of the evidence that
was presented, or the lack of evidence presented, with respect to some element of the crimes charged.

A reasonable doubt must be a real doubt. It may not be an imagined one, nor may it be a doubt merely manufactured to
avoid carrying out an unpleasant duty.

To summarize, you may not find the Defendant guilty based on the mere suspicion of guilt. The Commonwealth has the
burden of proving the Defendant guilty beyond a reasonable doubt. If it meets that burden, thee Defendant is no longer
presumed to be innocent, and you should find him guilty.

On the other hand, if the Commonwealth does not meet its burden, then you must find him not guilty.

(T.T. p. 908-910).

The Pennsylvania Suggested Standard Criminal Jury Instruction for reasonable doubt reads as follows:

7.01 (Crim) Presumption of Innocence - - Burden of Proof - - Reasonable Doubt

1. A fundamental principle of our system of criminal law is that the defendant is presumed to be innocent. The mere
fact that [he] [she] was arrested and is accused of a crime is not any evidence against [him] [her]. Furthermore, the
defendant is presumed innocent throughout the trial and unless and until you conclude, based on careful and impartial
consideration of the evidence, that the Commonwealth has proven [him] [her] guilty beyond a reasonable doubt.

2. It is not the defendant’s burden to prove that [he] [she] is not guilty. Instead, it is the Commonwealth that always has
the burden of proving each and every element of the crime charged and that the defendant is guilty of that crime beyond
a reasonable doubt. The person accused of a crime is not required to present evidence or prove anything in his or her own
defense [except with respect to the defense [type of defense], which I will discuss later]. If the Commonwealth’s evidence
fails to meet its burden, then your verdict must be not guilty. On the other hand, if the Commonwealth’s evidence does
prove beyond a reasonable doubt that the defendant is guilty, then your verdict should be guilty.

3. Although the Commonwealth has the burden of proving that the defendant is guilty, this does not mean that the
Commonwealth must prove its case beyond all doubt and to a mathematical certainty, nor must it demonstrate the
complete impossibility of innocence. A reasonable doubt is a doubt that would cause a reasonably careful and sensible
person to hesitate before acting upon a matter of importance in his or her own affairs. A reasonable doubt must fairly
arise out of the evidence that was presented or out of the lack of evidence presented with respect to some element of the
crime. A reasonable doubt must be a real doubt; it may not be an imagined one, nor may it be doubt manufactured to avoid
carrying out an unpleasant duty.

4. So, to summarize, you may not find the defendant guilty based on a mere suspicion of guilt. The Commonwealth has
the burden of proving the defendant guilty beyond a reasonable doubt. If it meets that burden, then the defendant is no
longer presumed innocent and you should find [him] [her] guilty. On the other hand, if the Commonwealth does not meet
its burden, then you must find [him] [her] not guilty.

Pa.S.S.J.I. (Crim) §7.01 (2010).

Reference to the record reveals that the charge given by this Court was identical to the suggested standard jury instruction.
The charge given was a clear, concise and accurate statement of the law regarding the presumption of innocence and reasonable
doubt. This Court’s refusal to give the Defendant’s proposed jury instruction was not in error, as a complete and correct instruc-
tion – the suggested standard instruction – was given instead. This claim is meritless.

The Defendant also argues that this Court erred in failing to reiterate the reasonable doubt instruction at the conclusion of each
substantive charge. Again, reference to the record reveals that this Court gave the suggested standard charge for each offense and
each charge was a complete and accurate statement of the law. The jury had already been instructed extensively on reasonable
doubt (see above) and so it was not necessary for this Court to deviate from the suggested standard instructions to reiterate
reasonable doubt. The substantive charges given were correct and appropriate and required no modification. This claim must fail.

The Defendant also argues that this Court erred in failing to instruct the jury on justification relating to Gerald Maroni. Again,
this claim is meritless.

During the charge, this Court began its instruction on self-defense as follows:

THE COURT: I will now charge you on self-defense or justification. The evidence in this case creates the question of
whether or not the Defendant acted in self-defense when he killed James Adams and injured Joseph Quirk. Self-defense
is called justification. In the law of Pennsylvania, if the Defendant’s actions were justified, you cannot find him guilty
beyond a reasonable doubt.

(T.T. p. 931).

Reference to the record reveals that this Court did not mention Gerald Maroni during its charge. However, such an error was
clearly harmless. During his testimony, the Defendant testified that he was threatened only by James Adams, that the shooting of
James Quirk was accidental and that he had no memory of shooting Gerald Maroni:

Q. (Mr. Fitzsimmons): You told the police, when you spoke with them at the police station, that your plan was to keep 
shooting until the police had arrived there. That was your plan, was it not, sir?

A. (The Defendant): It was not.
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Q. What was you plan then?

A. There wasn’t a plan.

Q. All right. Well, why would you tell the police that was your plan, sir, to shoot and continue shooting until the police 
arrived there?

A. I have no recollection of talking to the police.

Q. Didn’t you want the police, when they arrived there, to shoot you, sir? Didn’t you want them to kill you, because you 
didn’t want to live anymore? Isn’t that why your plan was to continue to shoot people at that bar, until the police arrived?

A. No.

Q. Well, what was your plan then?

A. There was no plan.

Q. Why did you shoot Mr. Adams, sir?

A. I’ll [sic] felt threatened.

Q. Why did you shoot Mr. Quirk in his head, sir?

A. It was an accident.

Q. It was an accident?

A. I just fired twice in that general direction.

Q. Was he seated? Was he standing? Do you know?

A. I don’t know.

Q. Why did you shoot Mr. Maroni?

A. I don’t recall shooting him.

(T.T. p. 814-815).

The verdict of first degree murder clearly demonstrates that the jury did not credit the Defendant’s claim of self-defense in
regard to James Adams. It stands to reason, then, that if the jury did not believe that the Defendant was acting in self-defense
against the only person he claimed was an aggressor – James Adams – then the jury certainly would not have believed a self-
defense argument for the shooting of Gerald Maroni. In fact, despite all ballistics evidence to the contrary, much of the defense
case and counsel’s arguments concerned a grand conspiracy theory which included an un-named second shooter and an unidenti-
fied weapon, rendering this claim disingenuous at best. It is simply non-sensical for the Defendant to now argue that had Mr.
Maroni’s name been mentioned in the self-defense instruction, the verdict would have been not guilty. Rather, to the contrary, this
Court can say with certainty that it’s omission of Gerald Maroni’s name from the self-defense instruction had no impact on the
verdict whatsoever. This claim is meritless.

5. Sentencing Issues
Finally, the Defendant argues that this Court lacked the authority to impose a sentence of life imprisonment without the possi-

bility of parole. It appears that his claim is theoretical in nature and directed to this Court’s powers generally, rather than alleging
an error or excessiveness with regard to his particular sentence.

Section 1102 of our Crimes Code specifies the mandatory sentence for first-degree murder. It states:

§1102. Sentence for murder, murder of unborn child and murder of law enforcement officer

(a) First degree. – 

(1) Except as provided under section 1102.1 (relating to sentence of persons under the age of 18 for murder, 
murder or an unborn child and murder of a law enforcement officer), a person who has been convicted of a 
murder of the first degree… shall be sentenced to death or to a term of life imprisonment in accordance with 
42 Pa.C.S.A. §9711 (relating to sentencing procedure for murder of the first degree).

18 Pa.C.S.A. §1102.

Though Section 1102 seems abundantly clear that the mandatory sentence for first degree murder is life imprisonment, our
Superior Court nevertheless clarified that “the statute unequivocally bars all parole for first degree murderers whether the
sentence is life or death.” Commonwealth v. Yount, 615 A.2d 1316, 1320 (Pa.Super. 1992). 

It is clear that this Court had the authority to impose a sentence of life imprisonment without the possibility of parole for the
Defendant’s conviction of first-degree murder. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on February 18, 2014 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: July 22, 2014

1 Due to the numerous charges, this Court has created a chart showing the charges, their disposition and resulting sentence, which
it has attached to this Opinion as Appendix 1.
2 A second Post-Sentence Motion was filed by the Office of the Public Defender, who apparently did not realize that private
appellate counsel had been retained and was subsequently withdrawn.
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APPENDIX 1

CC # Crime Victim Section Disposition Sentence
(18 Pa.C.S.A.)

201304913 Criminal Homicide James Adams 2501(a) Guilty – First Degree Life imprisonment
Criminal Attempt James Quirk 901(a) Guilty 10-20 years

consecutive
Criminal Attempt Gerald Maroni 901(a) Guilty 10-20 years

consecutive
Aggravated Assault – James Quirk 2702(a)(1) Guilty NFP

Serious Bodily Injury
Aggravated Assault – Gerald Maroni 2702(a)(1) Guilty NFP

Serious Bodily Injury
Carrying a Firearm 6106(a)(1) Guilty NFP

Without a License
Persons Not to Possess 6105(c) Severed – NFP

Firearms Adjudicated Guilty
Recklessly Endangering Michael Garafolo 2705 Motion for Judgment 

Another Person of Acquittal Granted
Recklessly Endangering Dottie Hermance 2705 Motion for Judgment 

Another Person of Acquittal Granted
Recklessly Endangering Juan Rodriguez 2705 Guilty NFP

Another Person
Recklessly Endangering Donna Ciccone 2705 Motion for Judgment 

Another Person of Acquittal Granted
Recklessly Endangering Maryann Weitzel 2705 Motion for Judgment 

Another Person of Acquittal Granted

Commonwealth of Pennsylvania v.
Dana Johnson

Criminal Appeal—Homicide—Rule 600—Sufficiency—Weight of the Evidence—Jury Instruction—Lack of Due Diligence—
“Mug Shots”—Intent to Kill—Manslaughter Instruction

No. CC 2012-16575. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 15, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on September 17, 2013. A review of the record reveals that

the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with Criminal Homicide,1 Robbery2 and Carrying a Firearm Without a License3 in relation to

December 31, 2011 killing of Donald Russell at a party at 313 Sterling Street in the Arlington section of the City of Pittsburgh. A
jury trial was held before this Court from September 5, 2013 to September 17, 2013. At the conclusion of trial, the firearms charge
was withdrawn by the Commonwealth. The Defendant was subsequently found guilty of first-degree murder and acquitted of the
Robbery charges. He was immediately sentenced to a term of life imprisonment without the possibility of parole. Timely Post-
Sentence Motions were filed and were denied on September 30, 2013. This appeal followed.

On appeal, the Defendant raises multiple issues which are addressed as follows:

1. Rule 600
Initially, the Defendant argues that this Court erred in denying his Pretrial Motion to Dismiss pursuant to Rule 600. He argues

that the Commonwealth did not act with due diligence in bringing his case to trial, and therefore the charges should have been
dismissed.

This case has a complex procedural history for Rule 600 purposes. Charges were originally filed in this case at OTN G-6571489-2
on August 28, 2012 but the Defendant was not located and arrested until September 17, 2012, a delay of 20 days. Thereafter, a
Preliminary Hearing was originally scheduled for September 21, 2012 but was rescheduled because the primary witness, Donald
Macon, did not appear. The hearing was rescheduled twice more, on October 5, 2012 and October 19, 2012, with Mr. Macon failing
to appear for both hearings and the police being unable to locate him. The charges were eventually withdrawn by the
Commonwealth on October 19, 2012. That same day, attorney Victoria Brestensky contacted authorities on behalf of Mr. Macon and
advised that he would appear if the charges were re-filed, and the charges were re-filed at OTN G-576373-0 on October 19, 2012.

Again, Mr. Macon failed to appear at the preliminary hearing and a material witness warrant was issued for him. After he again
failed to appear three (3) times, the charges were once again withdrawn by the Commonwealth.

On December 4, 2012, Mr. Macon was finally apprehended on the material witness warrant and the charges were re-filed that
same day at OTN G-580202-0. Mr. Macon did appear and the case proceeded with one (1) continuance by the Commonwealth to
obtain DNA results. The trial commenced on September 5, 2013, a total of 373 days after the filing of the original charges, eight
(8) days past the time limitation of Rule 600.

When reviewing a challenge to a Rule 600 issue, the appellate court’s “standard of review of a trial court’s decision is whether
the trial court abused its discretion… ‘The proper scope of review…is limited to the evidence on the record of the Rule [600]
evidentiary hearing, and the findings of the [trial] court’… ‘An appellate court must view the facts in the light most favorable to
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the prevailing party’… Additionally, when considering the trial court’s ruling, [the appellate court] is not permitted to ignore the
dual purpose behind Rule [600]. Rule [600] serves two equally important functions: (1) the protection of the accused’s speedy trial
rights, and (2) the protection of society. In determining whether an accused’s right to a speedy trial has been violated, considera-
tion must be given to society’s right to effective prosecution of criminal cases, both to restrain those guilty of crime and to deter
those contemplating it. However, the administrative mandate of Rule [600] was not designed to insulate the criminally accused
from good faith prosecution delayed through no fault of the Commonwealth… So long as there has been no misconduct on the part
of the Commonwealth in an effort to evade the fundamental speedy trial rights of an accused, Rule [600] must be construed in a
manner consistent with society’s right to punish and deter crime.” Commonwealth v. Hunt, 858 A.2d 1234, 1238-1239 (Pa.Super.
2004), internal citations omitted.

Rule 600 of the Pennsylvania Rules of Criminal Procedure states, in relevant part:

Rule 600. Prompt Trial

(A) Commencement of Trial; Time for Trial

…(2) Trial shall commence within the following time periods.

(a) Trial in a court case in which a written complaint is filed against the defendant shall commence
within 365 days from the date on which the complaint is filed.

…(C) Computation of Time

(1) For purposes of paragraph (A), periods of delay at any stage of the proceedings caused by the Commonwealth 
when the Commonwealth has failed to exercise due diligence shall be included in the computation of time
within which trial must commence. Any other periods of delay shall be excluded from the computation…

Comment:

For purposes of paragraph (C)(1) and paragraph (C)(2), the following periods of time, that were previously enumerated
in the text of former Rule 600(C), are examples of periods of delay caused by the defendant. This time must be excluded
from the computations in paragraphs (C)(1) and (C)(2):

(1) The period of time between the filing of the written complaint and the defendant’s arrest, provided that the
defendant could not be apprehended because his or her whereabouts were unknown and could not be determined 
by due diligence.

Pa.R.Crim.Pro. 600.

As noted above, the charges were originally filed on August 28, 2012 and trial commenced on September 5, 2013, 373 days later
– or eight (8) days past the run date of Rule 600. However, a period of 20 days elapsed between the filing of the charges and the
Defendant’s arrest, which was excludable time. See Comment to Pa.R.CrimPro. 600, supra. See also Commonwealth v. Hunt, 858
A.2d 1234, 1241 (Pa.Super. 2004). At the pretrial hearing on the Motion, Detective Patrick Moffat testified regarding the efforts
made to locate and arrest the Defendant:

Q. (Mr. Fitzsimmons): At some point after that, did you obtain an arrest warrant for the arrests [sic] of Dana Johnson 
in August of 2012, sir?

A. (Det. Moffat): Yes.

Q. Which date did you obtain that arrest warrant?

A. August 28th.

Q. And tell us what efforts you made from that point forward to locate and arrest Dana Johnson on that particular arrest 
warrant, sir?

A. Myself and other detectives in the office utilized – 

MS. MIDDLEMAN: Objection. I think the witness can testify about what he did, not what other people did.

THE COURT: Well, if they were with him – I’ll overrule.

A. There were – we used computer databases to get addresses that were associated with Mr. Johnson. I, along with other
detectives, went to several of these addresses in Arlington, Mt. Oliver, Carrick – I believe there was an address in 
Duquesne, PA, all with negative results. The Western Pennsylvania Fugitive Task Force provided us with a copy of 
the warrant. That’s what they do. And at a later day, Mr. Johnson turned himself in.

Q. When you say that you went to those addresses, did you go to those addresses once or multiple different times, sir?

A. There was one or two addresses that we went to on more than one occasion. Some of the addresses we only went to once.

Q. And did you also, sir, enter the warrant into the national database known as the National Crime Information Center, sir?

A. Yes, we did.

Q. And what [sic] how does that system work, if you would, sir?

A. If Mr. Johnson is stopped and identified, the name is ran through the system, and whether it be another department, 
another police officer in Pittsburgh, or anywhere in the country, they would identify that he has an active warrant, 
and he would be placed under arrest.

Q. And when you say that the Western Pennsylvania Fugitive Task Force was, that their aid was enlisted, what do you 
know of that group, sir?
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A. It’s comprised of mainly U.S. marshals, Allegheny County Sheriffs, and I believe there’s municipal police officers 
that work on the task force. They basically are provided with warrants of people that are wanted for various crimes 
throughout western Pennsylvania, and go and execute those arrest warrants.

(T.T. Vol. I, p. 39-41). At the conclusion of Detective Moffat’s testimony, this Court found that the Commonwealth had acted with
due diligence in attempting to apprehend the Defendant:

THE COURT: I’m going to find that, according to the testimony, that there was due diligence from the dates of August
28th, I think, until September 17th.

(T.T. Vol I, p. 52).

“Due diligence is fact-specific, to be determined case-by-case; it does not require perfect vigilance and punctilious care,
but merely a showing the Commonwealth has put forth a reasonable effort.” Commonwealth v. Peterson, 19 A.3d 1131, 1137
(Pa.Super. 2011). Here, the record reflects that this Court was well within its discretion in finding that the Commonwealth
exercised due diligence by utilizing several different methods over a period of 20 days to locate and arrest the Defendant.
Because the Commonwealth did exercise due diligence in their search for the Defendant, the 20 days until the Defendant’s
arrest are excludable for purposes of the Rule 600 calculation. Thus, subtracting the excludable time, the Defendant was actu-
ally brought to trial within 353 days from the filing of the original charges, within the time period proscribed by Rule 600. This
claim is meritless.

2. Reference to “Mug Shots”
Next, the Defendant argues that this Court erred in denying his motion for a mistrial when one of the witnesses referred to a photo

array as a group of “mug shots”, as he claimed it created an improper inference of a prior conviction. This claim is also meritless.

At trial, the following occurred during the testimony of witness Youlanda Polite:

Q. (Mr. Fitzsimmons): Now, at any point while you were at the homicide office, were you shown any photographs?

A. (Ms. Polite): Yes.

Q. And were you asked to see if you could identify anybody from those photographs?

A. Yes.

Q. And were you able to identify anybody from those photographs?

A. Yes.

Q. And did you – when you identified people, one or more people from those photographs, were you asked to write
anything on the photographs that you were being shown?

A. My initials…

…Q. Now, when you were being shown these photographs, how many different people were you able to identify; do you 
recall that?

A. Three.

Q. And who were the three people that you identified?

A. De-Ike, Martel, and Tink…

…Q. Ma’am, I’d like to show you what’s marked at Exhibit 78. You can hold it in your hand if you wish.

Do you recognize what that is?

A. Yes.

Q. What is that?

A. A picture of mug shots.

Q. Is it a group of pictures or just a single picture?

A. It’s a group of pictures.

Q. Okay. How many pictures are there on that sheet of paper?

A. Eight.

Q. And is there two rows of four pictures?

A. Yes.

Q. And is that a group of photos that you were shown at the homicide office that day?

A. Yes.

MS. MIDDLEMAN: Can we approach the bench, please?

THE COURT: Okay.

(Whereupon the following discussion between Court and Counsel was had at the bench).

MS. MIDDLEMAN: I tried to let a few questions go by, so it’s not – 

MR. FITZSIMMONS: I can’t hear.
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MS. MIDDLEMAN: I tried to let a few questions go by so as to not draw further attention to the use of – her description
as “mug shots.” So I have to object and move for a mistrial, because it demonstrates that my client has been arrested in
the past.

MR. FITZSIMMONS: Your Honor, I certainly had no anticipation that she would – I was trying to be careful in showing
her the photos.

MS. MIDDLEMAN: Well, you led her on everything else. You should have led her on that one, too.

MR. FITZSIMMONS: I didn’t hear you.

MS. MIDDLEMAN: You led her on everything else. You should have led her on that, too.

MR. FITZSIMMONS: I’ve been warned not to lead. I’ll lead as much as you want me to lead.

THE COURT: I don’t think that she – she was just unresponsive. She should have just said, “photographs.” I can offer
a curative instruction is what I’ll do. I think the truth is the jury probably knows they’re mug shots anyhow. That’s my
personal belief. I have no case law to back that up, but if you want me to give them a curative instruction, I will. But I’ll
deny the motion for a mistrial.

MS. MIDDLEMAN: The only curative instruction I would want would be one that basically says she’s referred to them
as “mug shots,” but there’s no evidence that that’s what they are, and that they should not – blah, blah, draw any infer-
ence form that.

THE COURT: Okay.

MS. MIDDLEMAN: Thank you.

(Whereupon the following proceedings were had within the presence of the jury.)

THE COURT: Ladies and gentlemen of the jury, Ms. Polite referred to this group of photographs as mug shots. There’s
no evidence that they are in fact mug shots. They’re just merely to be looked upon as photographs.

(T.T. Vol. II, p. 187-191).

Our courts have previously addressed whether references to police photographs improperly imply criminal activity. In
Commonwealth v. Allen, 292 A.2d 373 (Pa. 1972), our Supreme Court stated that the proper consideration is “whether or not a juror
could reasonably infer from the facts presented that the accused had engaged in prior criminal activity. A mere passing reference
to photographs from which a reasonable inference of prior criminal activity cannot properly be drawn does not invalidate the
proceedings since there has been no prejudice as a result of the reference.” Commonwealth v. Allen, 292 A.2d 373, 375 (Pa. 1972).
However, it continued on to hold that “where the jury could have reasonably inferred from the photographic evidence presented
at trial that a defendant was involved in prior criminal activity, reversible error occurred.” Id. The Allen holding and its progeny
were discussed and further clarified in Commonwealth v. Young, 849 A.2d 1152 (Pa. 2004), which held that “in applying the Allen
test to the facts of a particular matter, a mere passing reference to photographs does not amount to prejudicial error… Further…
references to prior police contact do not amount to reversible error… Instead, it is only those references that expressly or by
reasonable implication also indicate some involvement in prior criminal activity that rise to the level of prejudicial error.”
Commonwealth v. Young, 849 A.2d 1152, 1156 (Pa. 2004), internal citations omitted.

Here, Ms. Polite’s reference to the photo array as “a picture of mug shots” was merely a passing reference which did not
indicate or establish the Defendant’s involvement in prior criminal activity. In addition, this Court gave an appropriate
curative instruction which was sufficient to cure any prejudice that may have resulted. Certainly the verdicts reflect that Ms.
Polite’s statement was not in any way prejudicial and the Defendant was acquitted on the two (2) Robbery charges; had the
jury been unable to separate the evidence from the alleged prejudice, they would not have been able to return two (2) not
guilty verdicts. Ultimately, there is no indication that the Defendant suffered any prejudice from the reference and so this
claim must fail.

3. Sufficiency of the Evidence
Next, the Defendant argues that the evidence was insufficient to establish the specific intent to kill. This claim is meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

The evidence presented at trial established that in the early morning hours of December 31, 2011, the victim, Donald Russell
and many others were at a house party at 313 Sterling Street in the Arlington section of the City of Pittsburgh. The Defendant was
seen at the party with Kavon Worlds and Montel Williams. At some point, a neighbor was awakened by shouting outside and heard
discussion of a gun. Thereafter, the Defendant was then seen again inside the party wearing an AK-47 type rifle on a strap under-
neath an army fatigue jacket. There was a commotion during the party and Donald Macon observed the Defendant pointing his
rifle at the victim, Donald Russell and reaching into his pockets. Macon fled and seconds later, shots were fired. When Macon
returned, the victim had been shot several times and was eventually pronounced dead. An autopsy revealed that the Defendant had
been shot 11 times, with two (2) shots being fatal or potentially fatal and nine (9) of those wounds being superficial or not other-
wise fatal. Although some of the superficial wounds were consistent with being fired by a .9 mm handgun, the size and trajectory
length of the fatal wounds were consistent with a 7.62 x .39 mm bullet fired from an automatic rifle.

“In order to obtain a conviction for first-degree murder, the Commonwealth must establish that a human being was unlawfully
killed, the defendant perpetrated the killing and the defendant acted with malice and a specific intent to kill. Specific intent to kill
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may be inferred by the use of a deadly weapon upon a vital organ of the body and the Commonwealth may prove the specific intent
to kill necessary for first degree murder wholly through circumstantial evidence.” Commonwealth v. Patterson, 2014 WL 1669798,
p. 5 (Pa. 2014). As discussed above, the evidence clearly demonstrates the use of a deadly weapon on a vital part of the victim’s
body and so was certainly sufficient to establish the specific intent. This claim is meritless.

4. Weight of the Evidence
Next, the Defendant challenges the weight of the evidence as to both the specific intent to kill and the identity of the shooter.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradictory
as to make any verdict based thereon pure conjecture,” see Bowen, supra. Multiple witnesses observed the Defendant carrying and
brandishing an AK-47-type automatic rifle. The fatal wounds came from a bullet whose size and trajectory length were consistent
with being fired by an automatic rifle. The arguments proffered by the Defendant – that it is unknown how far the victim was from
the rifle when it was fired and the lack of an eyewitness to the actual shooting – are inconsequential to a weight of the evidence
analysis. Additionally, although defense counsel conducted a spirited cross-examination of witness Donald Macon, that examina-
tion did not impact the other evidence which clearly indicated that a number of partygoers also saw the Defendant with the auto-
matic rifle. A review of the evidence as a whole clearly demonstrates both the Defendant’s role as the shooter and specific intent.
Given the evidence presented at trial and discussed above, there is no question that the verdict was appropriate and not “shock-
ing” to the conscience. This claim must fail.

5. Jury Instructions
“In reviewing a challenge to the trial court’s refusal to give a specific jury instruction, it is the function of [the appellate]

court to determine whether the record supports the trial court’s decision. In examining the propriety of the instructions a trial
court presents to a jury, [the appellate court’s] scope of review is to determine whether the trial court committed a clear abuse
of discretion or an error of law which controlled the outcome of the case. A jury charge will be deemed erroneous only if the
charge as a whole is inadequate, not clear or has a tendency to mislead or confuse, rather than clarify, a material issue. A
charge is considered adequate unless the jury was palpably misled by what the trial judge said or there is an omission which
is tantamount to fundamental error. Consequently, the trial court has wide discretion in fashioning jury instructions. The trial
court is not required to give every charge that is requested by the parties and its refusal to give a requested charge does not
require reversal unless the Appellant was prejudiced by that refusal.” Commonwealth v. Sandusky, 77 A.3d 663, 667 (Pa.Super.
2013).

Pursuant to Section 2503 of our Crimes Code, voluntary manslaughter involves a killing when the actor “is acting under a
sudden and intense passion resulting from serious provocation by the individual killed or another whom the actor endeavors to
kill, but he negligently or accidentally causes the death of the individual killed.” 18 Pa.C.S.A. §2503(a). Our Supreme Court has
held that “a voluntary manslaughter instruction is warranted only where the offense is at issue and the evidence would support
such a verdict. To support a verdict for voluntary manslaughter, the evidence would have had to demonstrate that, at the time
of the killing, appellant acted under a sudden and intense passion resulting from serious provocation by the victim.”
Commonwealth v. Sanchez, 82 A.3d 943, 979 (Pa. 2013), citing Commonwealth v. Montalvo, 986 A.2d 84, 100 (Pa. 2009).
Moreover, “no jury charge is required on the elements of voluntary manslaughter where the defendant denies having committed
the killing.” Sanchez, supra at 980.

Similarly, pursuant to Section 2504 of our Crimes Code, involuntary manslaughter involves “the doing of an unlawful act in a
reckless or grossly negligent manner or the doing of a lawful act in a reckless or grossly negligent manner.” 18 Pa.C.S.A. §2504(a).
“Since our Supreme Court’s decisions in Commonwealth v. White, 490 Pa. 179, 415 A.2d 399 (1980) and Commonwealth v. Williams,
490 Pa. 187, 415 A.2d 403 (1980), it has been settled that ‘in a murder prosecution, an involuntary manslaughter charge shall be
given only when requested, where the offense has been made an issue in the case and the trial evidence reasonably would support
such a verdict.’” Commonwealth v. Banks, 677 A.2d 335, 343 (Pa.Super. 1996).

As discussed above, the evidence presented established that the Defendant menaced partygoers with an automatic weapon,
went through the victim’s pockets and then shot him. There is no evidence or indication whatsoever that the killing was in any
way the result of provocation or sudden or intense passion or that the killing was negligent or accidental. Rather, the evidence
presented demonstrated willfulness and intent, as befits a homicide charge. Because the evidence did not support charges of
voluntary or involuntary manslaughter, this Court was well within its discretion in refusing to give those instructions. This claim
must also fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on September 17, 2013 must be affirmed.
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BY THE COURT:
/s/McDaniel, J.

Date: July 15, 2014

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §3701(a)(1)(i) – 2 counts
3 18 Pa.C.S.A. §6106(a).

Commonwealth of Pennsylvania v.
Rashaad Fitzgerald

Criminal Appeal—VUFA—Suppression—Sufficiency

No. CC 201108834. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 14, 2014.

OPINION
This is an appeal by Defendant, Rashaad Fitzgerald, following a non-jury trial on October 3, 2013 during which Defendant was

found guilty of one count of Possession of Firearm Prohibited in violation of 18 Pa.C.S.A. § 6105(a)(1) and one count of Possession
of Firearm without a License in violation of 18 Pa.C.S.A. § 6106(a)(1). Defendant was sentenced to two to four years with boot camp
eligibility and two years probation. On November 1, 2013 Defendant filed a Notice of Appeal. On November 12, 2013 an order was
entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b). On
January 10, 2014, Defendant filed his Concise Statement which set forth the following:

“The first claim of error asserts that he is entitled to have his conviction reversed, and a new trial ordered, because
his Pa. Const. art. I §§ 8 & 9 and U.S. Const. amend. VI & XIV privacy and due process rights were violated when an
unlawfully-acquired firearm was not ordered suppressed prior to his trial and was instead admitted into evidence at
his trial. The second error asserts that he is entitled to have his conviction reversed, with prejudice, because his Pa.
Const. art. I Sec. 9 and U.S. Const. amend. XIV Due Process rights were violated when he was convicted of having
committed three crimes – Unlicensed Possession of a Concealed Firearm (18 Pa.C.S. § 6106), Unlawful Possession of a
Firearm by a Person Not to Possess (18 Pa.C.S. § 6105), and Receipt of Stolen Property (18 Pa.C.S. § 3925) – based on
legally insufficient evidence.”

BACKGROUND
This matter arises out of Defendant’s arrest on July 11, 2011 when Defendant was charged with Person Not to Possess a Firearm

in violation of 18 Pa.C.S. § 6105(a)(1) and (b); Carrying a Firearm Without a License in violation of 18 Pa.C.S.A. § 6106; and,
Receiving Stolen Property in violation of 18 Pa.C.S.A. §3925. Defendant filed a Motion to Suppress the firearm alleging that it was
seized illegally. At the suppression hearing held on September 4, 2013 the Commonwealth presented the testimony of Officer Lance
Hoyson of the Pittsburgh Police Department who testified that on July 11, 2011 he received a dispatch for the 6900 block of
Frankstown Avenue for a domestic dispute which described

“. . . a male, a young black male, wearing blue jeans and no shirt, it sounded as if it was a robbery. They said he had pulled
a gun on a female and then took her purse.” (T., p. 5)

Officer Hoyson testified that within a half minute of the dispatch he and his partner, who were in a marked police van, arrived at
the location at which time they observed:

“ . . . a young black male wearing blue jeans and a t-shirt and a young black female standing close by each other in a
conversation a few feet away. We observed a young black male to be holding a brown purse in his right hand.” (T., p. 6)1

Officer Hoyson further testified that:

“When they observed us, their interaction, their demeanor changed, and their interaction became very awkward. They
slowly stepped away from each other.” (T., p. 6)

He testified that the police van stopped on the roadway near the man and woman because the man matched the description in the
dispatch and was holding a purse. At that point he indicated that while still in his vehicle he pointed at the man and ordered him
to drop the purse at which time the man immediately turned and began running. (T., p. 7) Officer Hoyson testified that he pursued
him on foot, ordering him to stop. He further testified that:

“I observed clearly as he ran he removed a black and silver firearm from the purse with a silver slide, black frame. He
was holding it in his hand while the purse hung from his elbow as he ran.” (T., pp. 8-9)

Officer Hoyson testified that the actor then ran into a wooded lot at which point he lost sight of him and he continued to pursue
him along the foot path in pursuit. After pursuing through the wooded lot he emerged and found that another officer had taken the
man, identified as Defendant, into custody. (T., p. 9)

On cross examination Officer Hoyson acknowledged that when he first observed Defendant standing with the female:

“They were just standing side by side appearing to have some type of conversation. They weren’t - - there was no ongoing
fight or anything of that nature. They were just - - when we observed them they were just standing side by side.” (T., p. 11)

He also acknowledged that although Defendant was not wearing a shirt when he first observed him he did not observe a firearm
and it was not until Defendant began running with the purse that he observed the firearm in his hand. (T., p. 14) Officer Hoyson
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also testified that he first ordered Defendant to drop the purse because he was concerned that he might have a gun and he was
concerned about this safety in that the incident occurred in a high crime area. (T., p. 16) 

The Commonwealth also called Officer Kenneth Sowinski who testified that he responded to the scene with a canine and recov-
ered the firearm in the area through which Defendant had fled from Officer Hoyson. (T., pp. 20-24) Defendant’s Motion to Suppress
was then denied on the basis that under the totality of the circumstances Officer Hoyson had a reasonable basis to believe that
Defendant was armed and, therefore, was justified in ordering Defendant to drop the pursue before approaching him to investi-
gate the suspected robbery.

On October 3, 2013 a non-jury trial was held at which the testimony from the suppression hearing was incorporated into the record.
(T., p. 5) In addition, stipulations were made concerning the firearm and its condition and Defendant’s record as a juvenile with a
burglary conviction. Finally it was stipulated that the owner of the firearm would testify that the she did not know the Defendant nor
ever give him permission to have the firearm. After consideration of the evidence Defendant was found guilty of the offenses related
to the possession of the firearm but was found not guilty of receiving stolen property. The instant timely appeal followed.

DISCUSSION
In his concise statement Defendant first alleges that it was error to deny his motion to suppress the gun that was seized because

there was no basis for Officer Hoyson to order him to drop the purse he was holding as Defendant was not engaged in any crimi-
nal or suspicious activity when Officer Hoyson first observed him. In addition, Defendant asserted that Officer Hoyson did not
have a reasonable basis to believe that an offense had occurred based on an anonymous call reporting the alleged robbery. 

The types or categories of encounters between police and a citizen have been described as follows:

“There are three categories of police interactions which classify the level of intensity in which a police officer interacts
with a citizen, and such are measured on a case by case basis. Traditionally, Pennsylvania Courts have recognized three
categories of encounters between citizens and the police. These categories include (1) a mere encounter, (2) an inves-
tigative detention, and (3) custodial detentions. The first of these, a “mere encounter” (or request for information), which
need not be supported by any level of suspicion, but carries no official compulsion to stop or to respond. The second, an
“investigative detention” must be supported by reasonable suspicion; it subjects a suspect to a stop and a period of deten-
tion, but does not involve such coercive conditions as to constitute the functional equivalent of an arrest. Finally, an arrest
or “custodial detention” must be supported by probable cause. Commonwealth v. Mendenhall, 552 Pa. 484, 488 715 A.2d
1117, 1119 (1998) (citing Commonwealth v. Polo, 563 Pa. 218, 759 A.2d 372, 375 (2000)).” Commonwealth v. Collins, 950
A.2d 1041, 1044-49 (Pa. Super. 2008)

The analysis to determine whether the interaction between the police and the citizen is a mere encounter or an investigatory
detention has been described as follows:

“To determine whether a mere encounter rises to the level of an investigatory detention, we must discern whether, as a
matter of law, the police conducted a seizure of the person involved. To decide whether a seizure has occurred, a court
must consider all the circumstances surrounding the encounter to determine whether the demeanor and conduct of the
police would have communicated to a reasonable person that he or she was not free to decline the officer’s request or
otherwise terminate the encounter. Thus, the focal point of our inquiry must be whether, considering the circumstances
surrounding the incident, a reasonable person innocent of any crime, would have thought he was being restrained had he
been in the defendant’s shoes. Commonwealth v. Reppert, 814 A.2d 1196, 1201–1202 (Pa.Super.2002)” (citation omitted)
Commonwealth v. Collins, 950 A.2d 1041, 1044-49 (Pa. Super. 2008)

It is also clear that prior to subjecting a citizen to an investigatory detention, the police must have at least a reasonable suspicion
that the person seized is engaged in criminal activity. Commonwealth v. Nagle, 678 A.2d 376 (1996). To meet this standard, an
officer must point to specific and articulable facts which, together with the rational inferences therefrom, reasonably warrant the
intrusion. In determining the existence of reasonable suspicion, the totality of the circumstances must be examined to determine
whether the officer had reasonable suspicion that criminal activity was afoot. Commonwealth v. Wiley, 858 A.2d 1191, 1194
(Pa.Super.2004), appeal granted, 583 Pa. 662, 875 A.2d 1075 (2005) (citation omitted). To have reasonable suspicion, police officers
need not personally observe the illegal or suspicious conduct, but may rely upon the information of third parties, including ‘tips’
from citizens.” Commonwealth v. Lohr, 715 A.2d 459, 461 (Pa.Super.1998). It has also been stated that:

“Naturally, if a tip has a relatively low degree of reliability, more information will be required to establish the requisite
quantum of suspicion than would be required if the tip were more reliable.” Commonwealth v. Wiley, 858 A.2d 1191, 1194
(Pa.Super.2004), appeal granted, 583 Pa. 662, 875 A.2d 1075 (2005) (citation omitted).

In this case it is clear that, based on the dispatch received by Officer Hoyson and his personal observations when he arrived at
scene less than a minute after the report of the robbery, that he had a reasonable suspicion that criminal activity was afoot. The
dispatch described an armed young black male without a t-shirt and blue jeans forcibly taking a purse from a victim. Officer
Hoyson arrived at the location described in the dispatch and personally observed Defendant dressed as the actor described in the
dispatch. In addition, he observed Defendant, a male, holding a woman’s pursue. Clearly, based on the totality of the circumstances,
Officer Hoyson had a reasonable suspicion that Defendant may have been involved in the incident and, therefore, was entitled to
briefly detain Defendant in order to conduct his investigation. In addition, as the dispatch indicated that the actor was armed,
Officer Hoyson also had a reasonable basis to direct Defendant to place the purse on the ground for his safety as he approached
Defendant to conduct his investigation. When Defendant fled the scene Officer Hoyson’s pursuit was equally justified.
Consequently, Defendant’s Motion to Suppress was appropriately denied.

Defendant’s next assignment of error that there was insufficient evidence to find him guilty of the offenses related to the
possession of the firearm is without merit. When reviewing a sufficiency of the evidence claim the evidence must be viewed in the
light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to
find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclu-
sively within the province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 524
Pa. 135, 155, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 506 Pa. 469, 485 A.2d 1102 (1984). A trial judge’s decision as to
credibility of the witnesses presented and the weight of their testimony will not be reversed absent a clear abuse of discretion or
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error of law. Commonwealth v. Melvin, 392 Pa. Super. 224, 572 A.2d 773 (1990). If the fact finder reasonably could have determined
from the evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed
sufficient to support the verdict. Commonwealth v. Wood, 432 Pa. Super. 183, 637 A.2d 1335, 1343 (1994) Commonwealth v.
Hopkins, 2000 PA Super 47, 747 A.2d 910, 914 (Pa. Super. Ct. 2000)

In this case, Defendant apparently contends that there was insufficient evidence to find that he knew that the gun was in the
purse which he had in his possession. However, the circumstantial evidence establishes that Defendant knew he had the gun in his
possession because he turned and ran when told by Officer Hoyson to drop the purse he was holding. In addition, the evidence
shows that Defendant took the gun out of the purse as he was running and ultimately threw it into the brush in an attempt to avoid
being found with it in his possession. Consequently, Defendant’s claim that the evidence is insufficient to support his convictions
related to the possession of the firearm is meritless.

BY THE COURT:
/s/Todd, J.

1 On cross examination Officer Hoyson testified that Defendant was not wearing a t-shirt. (T., p.14)

Commonwealth of Pennsylvania v.
Samuel D. Jones, III

Criminal Appeal—PCRA—Megan’s Law Registration—Pro Se

No. CC 201014306. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 15, 2014.

OPINION
This is an appeal by Petitioner, Samuel D. Jones, III, from an order entered on December 9, 2013 dismissing without a hearing

his pro se PCRA Petition. Petitioner filed his Petition on May 29, 2013. On June 4, 2013 an order was entered appointing PCRA
counsel. On September 23, 2013 counsel filed Motion to Withdraw and Turner/Finley No Merit Letter. On November 20, 2013 an
order was entered granting counsel leave to withdraw and notifying Petitioner of the intent to dismiss the Petition without a hearing.
On December 4, 2013 Petitioner filed a response to the notice of intent to dismiss. On December 9, 2013 an order was entered
dismissing the PCRA petition. On January 2, 2014 Petitioner filed a Notice of Appeal. On January 28, 2014 an order was entered
directing Petitioner to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b). On February
25, 2014, Petitioner filed his Concise Statement which set forth the following:

“I Samuel D. Jones, III, am trying to rationale how my 10 year registration time to Megan Law was now a 25 year term,
a term greater than a term given a sentencing which was a 10 year term. It clearly states in Commonwealth v. Rivera
23710 A.3d 1276 (Pa.Super. 2010) “The registration provision of Megan Law II only apply to those convicted on or after
the effective date of Megan’s Law II, or who were incarcerated on a Megan’s Law offense on or after the Law’s effective
date, which the effective date for Megan’s Law II was December 20th, 2010, and I was sentenced on January 19, 2012,
which is clearly before the effective date, and at which time I was serving a 5 year probation period, also there is a issue
to which Tier I should be under, & have some case law showing I should be a Tier I offender not a Tier II offender.”

BACKGROUND
This matter arises out of Petitioner’s arrest on September 19, 2010 after which he was charged with one count of Indecent

Assault Person Unconscious in violation of 18 Pa.C.S.A. § 3126(a)(4); one count of Unlawful Restraint/Serious Bodily Injury in
violation of 18 Pa.C.S.A. § 2902 (a)(1); and, Indecent Exposure in violation of 18 Pa.C.S.A. § 3127 (a). On October 19, 2011 Petitioner
pled guilty to the one count of Indecent Assault Person Unconscious, a misdemeanor of the first degree. The remaining charges
were withdrawn. On January 19, 2012 Petitioner was sentenced to 6 months in county intermediate punishment and 5 years
probation. In addition, Petitioner was subject to a registration period of 10 years under Megan’s Law.1 On March 8, 2012 a warrant
was issued for Petitioner’s arrest for violation of his probation. On November 7, 2012 a hearing was held at which Petitioner was
found to be in violation of his probation and Petitioner was sentenced to 6 to 12 months of incarceration and his 5 year sentence of
probation was continued as originally imposed.2

On May 29, 2013 Petitioner filed his Pro Se PCRA Petition alleging the sole issue that as a result of the enactment of the Sex
Offender Registration and Notification Act (SORNA), 42 Pa.C.S.A. § 9799.10, adopted on December 20, 2011 and effective
December 20, 2012, Petitioner was now subject to a 25 year period of registration pursuant to 42 Pa.C.S.A. § 9799.15(a)(2) as a
result of his conviction of a Tier II sexual offense as defined in 42 Pa.C.S.A. § 9799.14(c)(1.2). Petitioner alleged that the enhanced
period of registration under SORNA to which he was now subject constituted double jeopardy and that he would not have agreed
to the plea agreement if he knew of the 25 year period of registration.3

In the Motion to Withdraw and Turner/Finley No Merit letter, PCRA counsel stated that the Petitioner’s pro se Petition was
untimely because it was not commenced within 1 year after the expiration of the 30 day period (February 20, 2012) to timely file
an appeal from the January 19, 2012 judgment of sentence. Counsel also found that no exception to the PCRA statute of limitations
was applicable. Further, addressing the merits of the claim, counsel referenced various cases which held the retroactive applica-
tion of the requirements of Megan’s Law did not constitute an expo facto law in violation of Article I, Section 17 of the Pennsylvania
Constitution or Article I, Section 10 of the United States Constitution since the requirements were not punitive. Commonwealth v.
Gaffney, 733 A.2d 616 (1999); Commonwealth v. Lee, 935 A.2d 865 (2007); Commonwealth v. Anthony, 841 A.2d 542 (Pa. Super.
2004); Commonwealth v. Fleming, 801 A.2d 1234 (Pa. Super. 2002) appeal denied, 906 A.2d 539 (2006); Commonwealth v. Benner,
853 A.2d 1068 (Pa. Super. 2004).

On November 20, 2013 Petitioner was placed on notice of the intent to dismiss the PCRA Petition on the basis that it was untimely
pursuant to 42 Pa.C.S.A. § 9545(b)(1) and did not fall within any exceptions set forth in the PCRA. In addition, it was found there
was no merit to the claim that SORNA registration requirements which increased his period of registration after the date of his
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guilty plea as such requirements did not constitute a violation of the due process, the double jeopardy or the expo facto clauses of
the United States or Pennsylvania Constitutions.

Subsequent to the dismissal of Petitioner’s PCRA Petition, the Superior Court issued an opinion on February 20, 2014 in
Commonwealth v. Partee, 86 A.3d 245 (Pa. Super. 2014) which addressed a case in which the defendant, Partee, filed of a petition
for a writ of habeas corpus seeking enforcement of a plea agreement entered into on September 17, 2007 in which, in exchange for
a plea of nolo contendere to indecent assault, Partee would be sentenced to intermediate punishment for 6 months followed by 4
years probation. Partee further alleged that he was subject to a 10 year registration requirement at the time of his plea agreement
and that the enhanced 25 year period as a Tier II sexual offender in SORNA should not apply to him because the 10 year regis-
tration period was an essential term of his plea agreement and should be specifically enforced. The trial court treated the habeas
corpus petition as a PCRA petition and ultimately dismissed it.

Initially the Court in Partee addressed the issue of whether the trial court was correct in treating the habeas corpus petition as
a PCRA petition. Partee argued that his petition should not have been treated as a PCRA petition since the relief claimed fell
outside of the PCRA The Superior Court agreed stating:

“In short, we agree with Appellant that his claim does not fall within the scope of the PCRA and should not be reviewed
under the standard applicable to the dismissal of PCRA petitions.” Partee, at 247

The Court held that the petition was not subject to the PCRA’s time constraints and, therefore, it had jurisdiction to consider
Partee’s appeal. Partee, at 247.

This holding was reiterated in the recent decision in Commonwealth v. Bundy, 2014 WL 3367069 (Pa. Super. 2014, filed July 10,
2014) In Bundy, the defendant also filed a petition for a writ of habeas corpus seeking relief from the retroactive application of
Megan’s Law’s registration requirements. Noting the trial court’s decision to regard the petition under the PCRA, the Court stated:
“. . . we note that our case law has yet to adopt a settle procedure for challenging the retroactive application of a Megan’s Law’s
registration requirement.” Bundy, supra. The Court, referring to Partee, noted that it need not decide the precise mechanism by
which a defendant may challenge the retroactive application of a Megan’s laws registration requirement, stating that:

“Rather, it suffices to note that the statutory and rule–based requirements governing a PCRA petition do not apply to a
challenge to the retroactive application of Megan’s law, but that this Court has jurisdiction to review orders confirming
or rejecting a retroactive registration requirement.” Bundy, supra.

As a result, the Court noted that it was error for the trial court to determine that the petition was untimely and/or meritless under
provisions of the PCRA. Although Petitioner filed the instant petition as a PCRA petition and it was treated as such, it appears in
light of the decisions in Partee and Bundy that it was incorrect to deny Petitioner relief on the basis that his petition was untimely
or failed to satisfy the requirements of the PCRA. However, further review indicates that Petitioner is not entitled to relief from
the SORNA requirements to which he is now subject.

Further review of the decision in Partee indicates that the claim that he should only be subject to the 10 year registration
requirements as specific performance of a bargained for plea agreement should be reviewed in the context of contract law and the
standard of review applicable to whether a plea agreement had been breached should be applied. Referring to Commonwealth v.
Hainesworth, 82 A.3d 444 (Pa. Super. 2013) and Commonwealth v. Benner, 853 A.2d 1068 (Pa. Super. 2004), the Court found that it
must look to the “totality of the circumstances” to determine what the parties to the plea agreement reasonably understood to be
the terms of the agreement. The Court stated:

“Herein Appellant was subject to a 10 year reporting requirement under the terms of the plea agreement and there is no
indication that he bargained for non-registration as part of his plea. However, the 10-year Megan’s Law registration period
was discussed at the plea proceeding. While it was not an explicit term of the negotiated plea, it is apparent that
Appellant’s negotiated plea agreement was structured so that he would only be subject to a 10 year rather than a lifetime
reporting requirement, distinguishing the facts herein from those in Benner.” Parte, at 249.

The Court, therefore, reasoned that Partee “arguably would be entitled to the benefit of that bargain.” However, the Court further
considered the Commonwealth’s argument that to the extent that Partee’s original sentence, including the Megan’s Law registration
requirement, are seen as the product of the plea agreement, Partee’s subsequent violation of his probation constituted a breach of
that agreement. The Commonwealth argued that Partee could not seek specific performance of the underlying plea agreement as
there is no longer a plea bargain to enforce. The Court, citing Commonwealth v. Parsons, 969 A.2d 1259 (Pa. Super. 2009) noted that:

“where the original sentence evolved from a plea bargain, and a defendant later violates his parole or probation, the
defendant has effectively abrogated the underlying plea bargain.” Partee, at 249.

The Court consequently found that Partee had violated his probation and, therefore, even assuming that the registration period had
been an essential part of the plea bargain, he was no longer entitled to specific performance of any alleged agreement pertaining
to his period of registration. Likewise, as noted above in the instant case, even assuming the period of registration was an essen-
tial part of the plea agreement at the time that Petitioner entered his plea on October 19, 201, it is clear that Petitioner subsequently
violated the terms of his sentence. Petitioner was found to be in violation of his probation and, therefore, would not be entitled to
relief from the current registration requirements. Therefore, the instant petition was appropriately dismissed.

BY THE COURT:
/s/Todd, J.

1 42 Pa.C.S.A. § 9795.1(a)(1), provided for a registration period of 10 years for individuals convicted of violation of 18 Pa.C.S.A.
§ 3126 related to indecent assault where the offense is graded as a misdemeanor of the first degree or higher.
2 On February 8, 2013 Petitioner was charged at CC 201303564 with failure to comply with registration of sexual offender require-
ments in violation of 18 PA CSA § 4915 (a)(1). On June 28, 2013 Petitioner pled guilty and was sentenced to five years probation.
3 Petitioner is subject to the enhanced registration requirements in SORNA pursuant to 42 Pa.C.S.A. § 9799.13(2) which states that
it is applicable to:
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“An individual who, on or after the effective date of this section, is an inmate in a state or county correctional institution
of this Commonwealth, including a community correction center or any contract facility, that is being supervised by the
Pennsylvania Board of Probation and Parole or County Probation or Parole is subject to a sentence of intermediate
punishment and has been convicted of a sexually violent offense.” 41 Pa.C.S.A. § 9799.13(2)

Commonwealth of Pennsylvania v.
Angel Contis

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Deportation—Need for Interpreter—
Failure to File Motion to Withdraw Plea

No. CC 201110001. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 15, 2014.

OPINION
This is an appeal by Petitioner, Angel Contis, from an order entered on March 11, 2014 dismissing Petitioner’s PCRA Petition

after an evidentiary hearing held on March 6, 2014. On April 10, 2014 Petitioner filed a Notice of Appeal to the Superior Court. On
April 10, 2014 Petitioner was also ordered to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P.
§ 1925(b). On April 11, 2014 Petitioner filed his Concise Statement which set forth the following issues:

“a. The PCRA Court erred in denying the Petition on the following grounds:

i. Trial counsel rendered ineffective assistance by not adequately advising Mr. Contis that he could or would be deported
upon entering his guilty plea in this matter;

ii. Trial counsel rendered ineffective assistance by failing to provide for an interpreter at any court proceedings when 
Mr. Contis’ first language is Spanish;

iii. Trial counsel was ineffective for failing to object and failing to preserve the above issues by post-sentence motion, a 
motion to withdraw guilty plea and for failing to file a notice of appeal.”

BACKGROUND
This matter arises out of Petitioner’s arrest on March 4, 2011 after which he was charged with one count of Possession with

Intent to Deliver cocaine in violation of 35 P.S. § 780-113(a)(30); one count of Possession of cocaine in violation of 35 P.S. § 780-
113(a)(16); one count of Possession of Drug Paraphernalia in violation of 35 P.S. § 780-113(a)(32); one count of Possession of a Small
Amount of marijuana in violation of 35 P.S. § 780-113(a)(31); and, a summary offense.

On August 16, 2013 Petitioner entered into a negotiated plea agreement which provided that in exchange for a plea of guilty the
Commonwealth would agree to waive the mandatory minimum sentence for PWID in exchange for a sentence of 2 to 4 years with
a recommendation for boot camp and no further penalty at the remaining counts. (8/16/2013 T., p. 2) During the colloquy Petitioner
acknowledged that he was 34 years old and that, although he did not read the English language, he understood the proceedings.
He also acknowledged that he did not suffer from any mental or physical disabilities or infirmities and had no drugs or alcohol
which impaired his understanding of the proceedings. (8/16/2013 T., pp. 3-4) Petitioner’s counsel indicated that due to Petitioner’s
limited ability to read the English language, counsel had read every question on the Guilty Plea Explanation of Defendant’s Rights
Form to Petitioner, which Petitioner acknowledged had occurred. (8/16/2013 T., pp. 10-11) The Commonwealth provided a
summary of the offense which indicated that after a traffic stop, Petitioner was found to be in possession of marijuana, a working
digital scale with white powder residue, $1,470.00 in cash and 18.13 grams of rock cocaine. No corrections were made to the
summary of the facts. (8/16/2013 T., pp. 7-10)

Petitioner’s plea was accepted and Petitioner was sentenced pursuant to the negotiated plea agreement. (8/16/2013 T., pp. 11-13)
It should be noted that throughout the proceedings Petitioner acknowledged that he understood the proceedings and agreed to and
accepted the plea agreement. In addition, at no time did Petitioner express any desire or need for an interpreter nor did he exhibit
any difficulty in understanding what was being said by either the Court, his counsel or the prosecutor.

On September 30, 2013 Petitioner filed his pro se PCRA Petition in which he alleged counsel never asked for or provided an
interpreter for any of his court appearances; that he was not told that he would be in prison for 2 to 4 years or that his guilty plea
would result in deportation from the United States. Petitioner asserted that counsel informed him he would get 6 months in boot
camp and then parole. On October 3, 2013 an order was entered appointing PCRA counsel. On January 27, 2014 counsel filed an
Amended PCRA Petition.1 On February 6, 2014 the Commonwealth filed an Answer to the Amended PCRA Petition conceding that,
in light of the United States Supreme Court decision in Padilla v. Kentucky, __ U.S.__, 130 S.Ct. 1473 (2010), an evidentiary hearing
was necessary to resolve the issue of whether or not counsel informed Petitioner of the possible immigration consequences of his
guilty plea. Padilla held that counsel must inform a client whether a plea carries a risk of deportation. On February 11, 2014 an
order was entered scheduling a PCRA hearing on March 6, 2014.

At the PCRA hearing a certified Spanish interpreter was provided for Petitioner. (T., pp. 2-3) Attorney D. Scott Lautner
testified that he was retained by Petitioner to represent him throughout the proceedings including the plea, although he did not
attend the plea himself, which was attended by an associate from his office, Attorney Jeff Reis. (T., p. 7) Mr. Lautner testified that
he met with Petitioner on multiple occasions prior to the plea, including meetings with law enforcement officials in an attempt to
discuss a potential plea agreement for his case. Mr. Lautner also testified that the law enforcement officials also discussed the
possibility of deportation with Petitioner.

Mr. Lautner testified that throughout his representation he never needed a translator to be present as Petitioner spoke English
and Petitioner “understood everything that was said to him.” (T., p. 8) As to his discussions with Petitioner concerning the effects
on his immigration status, Mr. Lautner testified as follows:
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“Q. Was there any discussion - - did you ask him about his status in the United States?

A. Yes.

Q. And what is it?

A. Right now?

Q. What was his status before he entered his plea?

A. I don’t recall specifically. I know he was not a U.S. citizen.

Q. Were you aware he was a permanent resident?

A. I believe so, yes.

Q. And did you do any research on the consequences of that plea and proceedings?

A. Not only did I explain it to him, but also one of the law enforcement officers in one of our meetings explained it to 

him, the possibility of deportation if he was convicted.

Q. And his response was?

A. He was aware.” (T., p. 9)

On cross-examination, Mr. Lautner stated the following:

“Q. Mr. Lautner, regarding immigration, what did you tell Mr. Contis?

A. That if he was to be found guilty or if he pled guilty there were potential immigration sanctions, including
deportation.” (T., p. 10)

Petitioner testified that at the time of the hearing he was 37 years old and although he had been in the United States for a little
more than 15 years, his primary language was Spanish. (T., pp. 13-14) Although Petitioner acknowledged that he met between 8 to
12 times with counsel, he only discussed his immigration status once when he gave counsel a copy of his green card. (T., p. 14)
Petitioner testified that the only statement made to him by counsel regarding the consequences of his plea on his permanent
residency status was “he believed there was not going to be any problems because it was not a big case, it was a case of posses-
sion only.” (T., p. 14) Petitioner testified that on the day of the plea another lawyer was present; although it was the second or third
time he had seen him. Petitioner testified that he was told to:

“….put my initials at the bottom of the page, and then he started reading some things, but I don’t know how to read
English. Since I don’t speak English, I’m not sure whether he was reading what was reading on the paper or he was telling
me something else, because I don’t have a way to know.” (T., p. 15)

Petitioner also testified there was no discussion with the second attorney on the day of his plea concerning his immigration
status and he was never advised he could be deported based upon his plea to a drug offense. (T., p. 15) Petitioner further testified
that if he had been advised, he would not have entered into the plea agreement. Petitioner testified that his understanding of the
plea agreement was that he would receive boot camp only with no prison and there was never any discussion about deportation,
which he learned about only when an immigration officer came to visit him subsequent to his case. (T., p. 16) At the conclusion of
the PCRA hearing the matter was taken under advisement and on March 11, 2014 an order was entered dismissing the PCRA
Petition.

DISCUSSION
It is clear that a defendant is entitled to effective assistance of counsel during a guilty plea proceeding. In Commonwealth v.

Hickman, 799 A.2d 136, 141 (Pa. Super. 2002) the Court stated:

“A criminal defendant has the right to effective counsel during a plea process as well as during a trial. Hill v. Lockhart,
474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985). Allegations of ineffectiveness in connection with the entry of a guilty
plea will serve as a basis for relief only if the ineffectiveness caused the defendant to enter an involuntary or unknow-
ing plea. Commonwealth v. Allen, 557 Pa. 135, 732 A.2d 582 (1999). Where the defendant enters his plea on the advice
of counsel, “the voluntariness of the plea depends on whether counsel’s advice ‘was within the range of competence
demanded of attorneys in criminal cases.’ ” Hill, 474 U.S. at 56, 106 S.Ct. 366, 88 L.Ed.2d 203 (quoting McMann v.
Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 25 L.Ed.2d 763 (1970)); Commonwealth v. Hickman, 799 A.2d 136, 141 (Pa.
Super. 2002)

In order for Petitioner to be entitled to relief on the basis that trial counsel was ineffective, the burden is on Petitioner to show by
a preponderance of the evidence ineffective assistance of counsel. Counsel is presumed to be effective, however, and the burden
rests with Petitioner to overcome that presumption.

As noted above, the Commonwealth concedes and the law is clear that plea counsel must advise a defendant of the possible
consequences of a guilty plea on the defendant’s immigration status, including the possibility of deportation. In Commonwealth v.
Garcia, 23 A.3d 1059, 1064 (Pa. Super. 2011) the Superior Court, in discussing Padilla, stated:

“Thus, the United States Supreme Court clarified the following with regard to a criminal defense attorney’s obligation to
a client, who is intending to enter a guilty plea:

When the [deportation] law is not succinct and straightforward ..., a criminal defense attorney need do no more than
advise a noncitizen that pending criminal charges may carry a risk of adverse immigration consequences. But when
deportation consequence is truly clear, as it was in [Padilla ], the duty to give correct advice is equally clear. Padilla,
130 S.Ct. at 1483.” Commonwealth v. Garcia, 23 A.3d 1059, 1064 (Pa. Super. 2011)

The Court went on to state:
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“With regard to Pennsylvania precedent, the United States Supreme Court’s holding in Padilla abrogated Commonwealth
v. Frometa, 520 Pa. 552, 555 A.2d 92 (1989), in which the Pennsylvania Supreme Court held that counsel, in providing
adequate assistance to a criminal defendant contemplating a guilty plea, is not required to advise a defendant of the
collateral consequences of pleading guilty, including the immigration consequences which may result from the plea.”
Commonwealth v. Garcia, 23 A.3d 1059, 1064 (Pa. Super. 2011)

In this case there is absolutely no evidence that counsel was ineffective in failing to advise Petitioner of the possibility that he might
be deported as a result of his guilty plea. Counsel credibly testified that he not only advised Petitioner of the possibility of deporta-
tion but that law enforcement officers who met with counsel and Petitioner also discussed the possibility of deportation. There is no
evidence to support the position any conduct on the part of counsel caused Petitioner to enter into an unknowing or unintelligent plea.

Despite Petitioner’s contention that the possibility of deportation was never discussed, Petitioner admitted that counsel said “he
believed that there was not going to be any problems because it was not a big case, it was a case of possession only.” (T., p. 14) This
admission by Petitioner clearly indicates that the possibility of deportation, or some impact on his immigration status, was
discussed with counsel even if counsel’s assessment was not correct. In addition, this testimony suggests that there were discus-
sions of the impact of the plea on his status depending on whether or not the plea was for simple possession or PWID. Petitioner’s
testimony that counsel never informed him that he could possibly be deported as a result of his plea is simply not credible.

Petitioner has also raise the issue that counsel was ineffective for failing to make arrangements for an interpreter during the
proceedings. However, as noted above, the record clearly demonstrates that Petitioner fully understood the proceedings and that
his plea was knowing, voluntary and intelligent. Petitioner’s inability to read the English language was specifically addressed at
the plea hearing by assuring that each of the questions in the Guilty Plea Explanation of Rights Form were read to Petitioner.
Petitioner acknowledged on the record that, in fact, each of the questions had been read to him and he understood them. In addi-
tion, this Court spoke with and observed Petitioner during the plea and was satisfied that Petitioner understood the proceedings
and everything that was being said to him. At no time did Petitioner, by his words, actions or demeanor express any difficulty in
understanding the proceedings.

Petitioner’s testimony that he has difficulty understanding spoken English is not credible. In fact, it was noted during the PCRA
hearing that Petitioner answered several questions regarding the proceedings without the assistance of a translator. Consequently,
any claim that counsel was ineffective in failing to provide an interpreter is without merit.

Petitioner next claims that counsel was ineffective in failing to request a presentence report. However, the record establishes
that a negotiated plea agreement was accepted as to the only count at which Petitioner was sentenced. There was no penalty
imposed at the other charges and a presentence report would have had no impact on the outcome of the proceedings. Therefore,
counsel was not ineffective for failing to request a presentence report.

Finally, Petitioner’s claim that counsel was ineffective in failing to file a post sentence motion is without merit as there was no
evidence that Petitioner requested that post sentence motions be filed or that there was any basis for counsel to believe Petitioner
would have wanted any such motions to be filed. Therefore, based on all of the above, the Amended PCRA petition was appropri-
ately dismissed.

BY THE COURT:
/s/Todd, J.

1 In the Amended PCRA Petition, Petitioner apparently inserted two additional claims, that he was denied the opportunity for a
presentence report and that counsel failed to file a post-sentence motions or post sentence motions nunc pro tunc pursuant to
Commonwealth v. Liston.

Commonwealth of Pennsylvania v.
Keith Johnson

Criminal Appeal—PCRA—Constitutional Issues (Due Process)—Failure to Permit Amendment—
Cruel and Unusual Punishment—Untimely

No. CC 198505882. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 31, 2014.

OPINION
On October 18, 1985, a jury found Appellant, Keith Johnson, guilty of Murder in the First Degree. The Court1 sentenced

Appellant to a mandatory life sentence of imprisonment without the possibility of parole. After a direct appeal proved unsuccess-
ful, Appellant filed his first pro se Post-Conviction Relief Act Petition (PCRA) on July 16, 2010, asserting that Graham v. Florida,
130 S.Ct. 2011 (2010), established a new constitutional right which could be retroactively applied to his case. This Court appointed
counsel for Appellant on July 20, 2010. Counsel filed a Turner/Finley letter and a Motion to Withdraw as Counsel. This Court granted
counsel’s motion and denied Appellant’s PCRA petition on February 14, 2011. No appeal was taken from this Order. 

Appellant filed his second pro se PCRA petition on July 16, 2012. On November 4, 2013, this Court issued an Order informing
Appellant of its intent to dismiss his PCRA petition. On November 7, 2013, Appellant filed a Petition to Stay and Request to Amend
Motion with this Court. This Court denied the motion and the PCRA on November 25, 2013. Appellant filed a Notice of Appeal on
December 20, 2013 and a Concise Statement of Matters Complained of on Appeal on January 24, 2014.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises three issues on appeal. Appellant asserts that this Court abused its discretion by not permitting Appellant to

amend his PCRA petition. (Concise Statement of Matters Complained of on Appeal 4). Appellant also claims that even though the
decision of Miller v. Alabama is not retroactive, Appellant is being deprived of due process and equal protection under sections 1,
9, and 13 of the Pennsylvania Constitution. Id. at 5-6. Finally, Appellant alleges his sentence of life without the possibility of parole
is unconstitutional under the Eight Amendment’s Cruel and Unusual Punishment Clause. Id. at 6.
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DISCUSSION
Before this Court can address the merits of the issues raised, Appellant must establish that his petition is timely filed. 42 Pa.C.S.

§ 9545(b). Appellant’s PCRA petition must have been filed within one-year of the date his judgment became final. Id. Appellant’s
judgment became final in 1987. At that time, the PCRA did not exist, the Post-Conviction Hearing Act was the remedy for Appellant
instead. The PCRA was enacted on January 16, 1996. 42 Pa.C.S. § 9545(b)(1). Appellant had one year after the PCRA was enacted
in which to file a PCRA. “Even if it is not filed within one year of the date the judgment becomes final, a first [PCRA] petition is
still timely so long as it is filed within one year of the PCRA amendments becoming final—to wit, within one year of January 17,
1996.” Commonwealth v. Rollins, 738 A.2d 435, 440 (Pa. 1999). Appellant’s PCRA was filed on January 16, 2012; neither one year
after the enactment of the PCRA nor one year after his judgment became final. The “one-year limitation is a jurisdictional rule
that precludes consideration of the merits of any untimely PCRA petition, and it is strictly enforced in all cases, including death
penalty appeals.” Whitney v. Horn, 280 F.3d 240, 251 (3d Cir.2002).

The timeliness requirement has three exceptions. 42 Pa.C.S. § 9545(b). The first two exceptions are governmental interference
and the presence of newly discovered facts. 42 Pa.C.S. § 9545(b)(i-ii). The facts of this case do not support an argument that either
of these exceptions apply.

The third exception occurs when “the right asserted by [Appellant] is a constitutional right that was recognized by the Supreme
Court of the United States or the Supreme Court of Pennsylvania after the time period provided in this section and has been held
by that court to apply retroactively.” 42 Pa.C.S. § 9545(b)(iii). Appellant asserts that this exception applies to his case, because his
petition was filed within 60 days of the Supreme Court decision Miller v. Alabama.

In Miller v. Alabama, the Supreme Court held that “mandatory life imprisonment without parole for those under the age of 18
at the time of their crimes violates the Eighth Amendment’s prohibition on cruel and unusual punishments.” Miller v. Alabama,
132 S.Ct. 2455 (2012). The Court relied on Roper v. Simmons 125 S.Ct. 1183 (2005), which held that the execution of juveniles is
prohibited by the Eighth Amendment. The Eighth Amendment “guarantees individuals the right not to be subjected to excessive
sanctions.” U.S. Const. amend. XIII. Following the reasoning in Roper, the Supreme Court in Miller found that youth’s lack of matu-
rity, control, and other factors distinguish them from adult offenders. Id. at 2458 (2012). The Court also relied on the decision of
Graham v. Florida, 130 S.Ct. 2011 (2010), which held that it is cruel and unusual punishment to sentence juveniles convicted of
non-homicide crimes to incarceration for life without the possibility of parole. Id. The Court in Miller further stated that in Graham
it was recognized that life without the possibility of parole is comparable to the death penalty. Id. at 2459. This recognition encour-
aged the Court to strongly consider the “mitigating qualities” of children, even for offenders convicted of homicide. Id.

However, in Commonwealth v. Cunningham, the Supreme Court of Pennsylvania held that Miller does not apply retroactively.
Commonwealth v. Cunningham, 81 A.3d 1 (Pa. 2013), cert. denied, 134 S.Ct. 2724 (U.S. 2014). The Cunningham Court cited Teague
v. Lane, 109 S.Ct. 1060, which provided that new procedural and constitutional rules announced by the Court generally apply non-
retroactively. Id. at 4. Further, the Cunningham Court relied on Schriro v. Summerlin, 124 S.Ct. 2519 (2004), which held that “new
substantive rules generally apply retroactively,” Id. at 5, but that the decision in Miller is procedural. Id. at 10. Unlike Roper and
Graham, Miller “does not categorically bar a penalty for a class of offenders…because Miller bars only those sentences made
mandatory by a sentencing scheme.” Id. Following these precedents, the Cunningham Court ruled that the procedural rule in Miller
would be applied non-retroactively.

In order for Appellant’s PCRA to be considered despite its untimeliness, the constitutional right must apply retroactively. 42
Pa.C.S. § 9545(b)(iii). The Supreme Court of the United States denied certiorari for Cunningham, accordingly the holding that
Miller is not retroactive stands. Therefore, the PCRA petition is time barred pursuant to 42 Pa.C.S. § 9545(b) and Appellant has not
established that any exceptions to the timeliness requirement apply. The merits of the issues raised cannot be reached as this Court
does not have jurisdiction.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.

1 The case was originally heard by the Honorable Charles Scarlata, who is now deceased. The case was reassigned to this Court
after Appellant filed his PCRA petition.
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Commonwealth of Pennsylvania v.
Sharon Flanagan

Criminal Appeal—Homicide—Suppression—Sufficiency—Request for Counsel—Non-Custodial Interrogation

No. CC 201210054. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—August 20, 2014.

ORDER OF COURT
The defendant, Sharon Flanagan, was charged by criminal information with one count of criminal homicide (18 Pa. C.S. § 2502)

and one count of endangering the welfare of children (18 Pa. C.S. § 4304(a)(1)). Following a jury trial, she was found guilty on
September 20, 2013 at both counts. At the homicide count, the jury found her guilty of murder of the first degree (18 Pa. C.S. §
2502(a). On December 9, 2013, the defendant was sentenced to life imprisonment at the homicide count, followed by a consecutive
term of 2½ to five years at the endangering count. A timely Notice of Appeal was filed, and, pursuant to this Court’s Order, a
Concise Statement of Matters Complained of on Appeal was filed. In that Concise Statement, the defendant identifies three claims
she intends to raise on appeal.

1. The Court erred in failing to grant the defendant’s Motion seeking suppression of statements she made during inter-
views with law enforcement on or about July 2, 2012;

2. The Court erred in denying the Motion seeking suppression of the contents of the defendant’s computer; and

3. The evidence was not sufficient to support a verdict of guilty as to the charge of Criminal Homicide.

The charges arose out of the drowning death of the defendant’s two year old son, Steven. The defendant checked into Best
Western Parkway Inn in Greentree on July 1, 2012 with her son, intending to take him to the Sandcastle Waterpark. Approximately
two hours later she was seen first in the hallway of her sixth floor room and then in the lobby screaming about “her baby” and
clutching her stomach. After a few minutes hotel security realized that she was referring to her child up in her room and they
proceeded to the sixth floor. When it was determined that the defendant did not have her key, one was obtained from the desk and
they gained entry to the room, accompanied by two other hotel guests who had responded to the defendant’s cries. One of those
guests, Dominick Netti, noticed Steven lying face down in the bathtub, unconscious. He pulled him out and tried to revive him.
Steven was dressed in a swim suit and crocs. He was taken by ambulance to Children’s Hospital where he died several days later.
The defendant told one of the first officers on the scene, Greentree Police Lieutenant Robert Psomas that she had allowed Steven to

swim in the tub, filling it to about 10 to 12 inches. She said she was in the room with him the entire time. She saw that he seemed to be
having a problem and was beginning to panic. She said that she panicked too and tried to lift him from the water but claimed that she
could not; that it felt as if something were holding him down. She left the bathroom to put on a back brace but, when she returned, still
could not lift him. She said that she then pulled the plug and ran from the room to get help, eventually making it to the lobby.
She told essentially the same story to Allegheny County Homicide Detective Michael Feeney, who spoke with her at Children’s

hospital, where Steven had been taken and was then clinging to life. She added that at one point he had been climbing on a towel
rack and fell on his back and that he appeared to have his foot caught on something when she was trying to get him out of the tub.
She also told Detective Feeney that when she returned after putting on what she described as a back brace, Steven was “lifeless.”
She said that at this time, she thought that she should drain the tub. She did so and the water began to drain from the tub but the
drain became clogged with a wash cloth or a plastic item she said he was playing with. When the water stopped draining, she told
Detective Feeney that she still could not get Steven out of the tub and began to panic. Grabbing her keys and cell phone and ran
from the room, stopping to ask a woman in the hallway to call 911 and then proceeding down to the front desk. She later said that
she tried to call 911 from the room and, when he checked her cell phone, Detective Feeney noticed that the numbers “9911” were
dialed at about 8:32 p.m., around the time of the incident. She agreed to execute a consent to search the hotel room, her car and
her cell phone. During this interview, the defendant was asked if she wanted to see her son and she declined.
Detective Feeney also secured security video from the hotel. The video shows the defendant arriving, carrying Steven in her

arms as she walked across the hotel lobby. She appeared to have little difficulty carrying him or lifting him in the video. A latter
portion of the video shows her emerging from the elevator at 8:33 p.m. and approaches the front desk.
The defendant spoke with detectives again the following day. Allegheny County Detective Stephen Hitchings approached her at

the hotel and asked if she would agree to an interview at police headquarters. She said she would. When she entered the police
vehicle, she asked if she “needed an attorney”. Detective Hitchings told her “no”. (N.T. 197-198). During the drive to the police
station, the defendant asked if she “could call a lawyer” and then said she wanted to “call a lawyer.” (N.T. 199). The detective did
not tell her that she could not contact an attorney. She was not under arrest at that time and was, according to the detective, free
to refuse to answer any questions and to leave, if she wanted. (N.T. 199).
During this interview the defendant told her that earlier that year, between Christmas and March, she believed that her husband

may have sexually abused their son. She fled with her son to Akron, Ohio where Steven was examined at Akron Children’s Hospital
and no signs of abuse were detected. Although she returned home with her son, she and her husband separated and, according to
her, the Court gave her husband 70% custody. (N.T. 202). She had custody the weekend of July 1 and decided to take Steven to
Pittsburgh to visit a water park. After checking in, she and Steven watched cartoons until Steven began to get restless. She dressed
him in a bathing suit, put water in the tub and sat on the toilet while he played. Detective Hitchings recounted what she told him:

She said during the course of him playing, he’s climbing in and out, climbing up on the bar in the tub, and at one point
he fell, but she said he was fine and he continued playing, and then during that time she decided to put some of the
shampoo that was provided by the hotel into the bath to make it a bubble bath. She said after doing that, she said she
discovered him face down in the tub.
. . . . .
She stated she attempted to pull Steven from the tub but she was unable to do so, so she went out of the bathroom, got her
back brace, came back in and again attempted to pull him from the tub but it felt as if something was pulling him towards
the bottom. She stated she then attempted to let the water out of the tub but it seemed like it wasn’t going out , so she went
and grabbed her keys and her phone, and when she walked out of the room to get help, the doors shut behind her, and her
room key , little credit card key was still inside the room. She went to the front desk and alerted to get help for him.
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(N.T. 203-204). At this time, Detective Hitchings determined that it was proper to provide the defendant with her pre-interrogation
rights. He read those rights to her from the Allegheny County Police Rights Waiver form, had her sign it. It was also signed by the detec-
tive and by his partner, Timothy Langan.1 After the defendant executed the form, detective Hitchings asked her several questions. She
denied ever threatening to harm her son or that she attempted to drown him in the hotel tub. When asked why she could not pull him
from the tub, she responded, “I don’t know ... it felt like something was pulling him towards the bottom of the tub.” (N.T. 207).
The defendant’s first claim is that the Court erred in denying her motion seeking to suppress the statement given on July 2, 2014.

These statements would be the result of the interview conducted by Detective Hitchings at police headquarters before the execution of
the rights waiver and the answers she provided to him after she was advised of her rights. According to the defendant, the statement
given before the rights warning was given should have been suppressed because the defendant invoked her right to counsel. The second
statement was a product of the first statement and should have been suppressed, contended the defendant, as fruit of the poisonous tree.

At the conclusion of the hearing, this Court denied the hearing, explaining:

All right. The Court has carefully listened to the evidence presented in this suppression hearing, reviewed the law
and listened to the arguments of counsel. The three requests or statements made by the defendant fall into two categories.
Do I need a lawyer, Should I call a lawyer, the Court does not find to be necessarily the invocation of a right to counsel.
Can I have a lawyer, however, is more troubling, and probably does fall within the concept of the invocation of a right to
counsel. However, the Court does not find the defendant at the time of making these statements was in a custodial inter-
rogation, custodial interrogation setting. And accordingly, the motion to suppress will be denied.

(H.T2. 91). All three of the defendant’s inquiries about counsel were made prior to her statement. The last one, “Can I have a
lawyer”, was the kind of request which, had it occurred in the midst of a custodial interrogation, would have required all ques-
tioning to cease and would have resulted in the suppression of any statements provided subsequently in the absence of counsel.
This defendant, however, was not in custody when she asked if she could have a lawyer.

The standard for determining whether an encounter with the police is deemed “custodial” or police have initiated a
custodial interrogation is an objective one based on a totality of the circumstances, with due consideration given to the
reasonable impression conveyed to the person interrogated. Custodial interrogation has been defined as “questioning
initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his [or her]
freedom of action in any significant way.” “Interrogation” is police conduct calculated to, expected to, or likely to evoke
admission. When a person’s inculpatory statement is not made in response to custodial interrogation, the statement is
classified as gratuitous, and is not subject to suppression for lack of warnings.

The test for determining whether a suspect is being subjected to custodial interrogation so as to necessitate Miranda
warnings is whether he is physically deprived of his freedom in any significant way or is placed in a situation in which
he reasonably believes that his freedom of action or movement is restricted by such interrogation. Said another way,
police detentions become custodial when, under the totality of the circumstances, the conditions and/or duration of the
detention become so coercive as to constitute the functional equivalent of arrest.

The factors a court utilizes to determine, under the totality of the circumstances, as to whether a detention has
become so coercive as to constitute the functional equivalent of arrest include: the basis for the detention; its length; its
location; whether the suspect was transported against his or her will, how far, and why; whether restraints were used;
whether the law enforcement officer showed, threatened or used force; and the investigative methods employed to
confirm or dispel suspicions. The fact that a police investigation has focused on a particular individual does not auto-
matically trigger “custody,” thus requiring Miranda warnings.

Commonwealth v. Mannion, 725 A.2d 196, 200 (Pa.Super.1999) (en banc) (internal quotations, quotations, and citations omitted).

Commonwealth v. Schwing, 964 A.2d 8, 12 (Pa. Super. 2008). Here, Detective Hitchings testified that the defendant was under no
obligation to go with them; that had she refused to accompany him, she would not have been compelled to do so. (H.T. 26). If she
had asked, during the drive to police headquarters or after they arrived to leave, they would have made arrangements to take her
back to her hotel. (H.T. 26). At all times prior to the decision to have her execute the rights form, she was free to leave. (H.T. 27).
The defendant testified at the hearing. She stated that she felt that she needed to go with the officers when they asked her to do so.
(H.T. 44). She did not, however, relate anything the officers said that would cause her to believe that. Moreover, although she stated
that at some point during her interview with Detective Hitchings she asked if she could go to lunch and was told no, she did not
state when this occurred. Her testimony was descriptive of the entire time she was in the police station, which she said was
between six and seven hours. However, at 1:45, p.m., about an hour and 45 minutes after she arrived, she was advised that she was
being taken into custody. At this time, before any further questioning took place, her rights were explained to her and she executed
the rights form. (H.T. 26-27).
This Court found the testimony of Detective Hitchings to be credible and that testimony established that the defendant was not

in custody and could not, based on the objective facts, reasonably believed herself to be in custody. Her testimony was self-serving
and not credible. She claimed that the rights warning form was presented to her and executed by her “ ... at the beginning of her
time in the interrogation room.” (H.T. 66). The form, however, has the time it was executed written on it: “1345 hours” or 1:45 P.M
in non-military time. During her direct examination she was asked by her attorney if she asked for an attorney at any time while
she was at the police station. She responded, “I don’t remember.” (H.T. 46). A few minutes later, during cross examination, she
claimed that she asked for an attorney when she read the form. (H.T. 61). On the form the word “yes” is provided next to question
6 which asks, “... having these rights in mind, do you wish to speak to me now.” (H.T. 61 ). She admitted reading and signing the
form, but denied at the hearing that she provided the answers.
These inconsistencies, both within her own testimony and with the testimony of the police officers, rendered the defendant’s

testimony not worthy of belief. The Commonwealth met its burden of establishing that the defendant’s statement was properly
obtained and, accordingly, the Motion to Suppress those statements was properly denied.
The defendant also sought suppression of the contents of a laptop computer. The affidavit upon which the warrant was issued

averred that the victim had been in the defendant’s sole custody when he drowned and recounted her explanations for what had
occurred. With regard to the computer, the affidavit provided:
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“h. At approximately 12:30 p.m. on July 27, 2012, Detectives Miller and Towne interviewed the Defendant’s husband and
the victim’s father, Steven Flanagan, who stated that in the months prior to the victim’s death, the Defendant displayed
strange behaviors, including accusing Mr. Flanagan of child molestation, transferring large sums of money from the
couple’s joint account to an account in only her name, dying the two-year-old victim’s hair black, and inquiring of
Mr. Flanagan whether he had ever contemplated suicide and stating that she would consider taking her son, the victim,
with her if she ever committed suicide;
i. Steven Flanagan also told detectives that after the victim’s death, he returned to their residence in West Virginia
where the Defendant had been living alone with the victim to find packed boxes and totes that appeared as if the
Defendant was preparing to move and typed notes regarding dying the victim’s hair black, information on child abduc-
tion, information on school districts in Ohio, job opportunities, and banking information;
j. According to Mr. Flanagan, the residence lacked any type of work processing equipment except for an E Machine
laptop computer owned by the couple but within the Defendant’s possession during the couple’s separation;
k. On August 2, 2012, Detective Miller and West Virginia State Police Trooper Edwards executed a search warrant on
the residence of Steven Flanagan and Defendant Sharon Flanagan at 260 Topaz Lane in Inwood, West Virginia;
l. Mr. Flanagan relinquished custody of the aforementioned E Machines laptop computer to detectives.”

Clearly, the Affidavit established probable cause that the defendant had committed the crime of criminal homicide in the death
of her son. Moreover, the information on Mr. Flanagan concerning typed notes involving things such as child abduction, dying
her son’s hair black, information on schools and job opportunities in Ohio, all indicated that the defendant had been using this
computer to plan how to remove and perhaps conceal her son from his father. It was certainly reasonable to conclude that the
defendant may also had used her laptop computer in connection with what plans she may have had to harm or kill her son.
When a Court is called to evaluate whether an Affidavit of probable cause offered in support of a search warrant is sufficient,

it must apply a “totality of the circumstances” standard. Commonwealth v. Smith, 784 A.2d 182, 187 (Pa. Super.2011). This requires
that the issue in authority make a practical, common sense decision whether, considering all of the facts set forth in the Affidavit,
including veracity and basis of knowledge of any hearsay statements, there is fair probably of evidence of crime be found in a
particular place. Here, the issue in authority was presented with facts that certainly gave rise to probable cause that this defen-
dant intentionally drowned her son in the hotel bathtub. The information provided by the victim’s father, defendant’s husband,
Steven Flanagan, regarding the defendant’s use of the computer to conduct research and to create notes outlining plans that appar-
ently involved removing her son from his father’s custody, certainly gave rise to probable cause to believe that the computer might
also reveal that she conducted research and/or made plans regarding the death of her son.
For these reasons, the Motion to Suppress contends of computer was properly denied.

Finally, the defendant challenges the sufficiency of the evidence contending that it was not sufficient to support the guilty of
guilty as to the charge of criminal homicide. The defendant was found guilty of murder in the first degree. This defense requires
the Commonwealth prove, beyond a reasonable doubt, the following elements:

1. That Steven Flanagan was unlawfully killed;
2. That Sharon Flanagan was responsible for the killing; and
3. That Sharon Flanagan acted with malice and a specific intent to kill.

In Commonwealth v. Jordan, 65 A.3d 318, that Steven Flanagan was unlawfully killed was established in the testimony of the forensic
pathologist, Carol Williams, M.D., concluded that the immediate cause of death was “anoxic encephalopathy” which he described
as interruption of the blood flow and therefore oxygen to the brain. This was caused by drowning. (N.T. 275-276). Dr. Williams also
determined that the manner of death was homicide. (N.T.). That the defendant caused the defendant’s death was also supported by
sufficient evidence. Steven Flanagan was two years old and in the sole custody of his mother when he suffered the fatal injuries.
Commonwealth v. Meredith, 416 A.2d 41 (Pa. 1980). Her testimony that she was present when her son drowned also is sufficient to
support the jury’s conclusion that she caused his death. Her explanation that she was unable to lift her child from the bathtub is
simply not worthy of belief. The video tape of her entering the hotel and registering shows her carrying Steven and lifting him with-
out any difficulty whatsoever. The defendant’s trial testimony was glaringly different than what she told the officers each time she
was interviewed on the day of and the day after the events at the hotel. During her statements to police, she indicated that she
never left the bathroom and was sitting on the toilet seat with Steven the entire time. At trial, however, her story changed dramat-
ically. She stated that she was distracted and out of the bathroom when she realized that she could not hear him playing anymore.
She said that she went in and at that time, found him face down in the tub. She explained at trial, however, that her statements to
the police officers were lies to cover up her inattentiveness because she was afraid that she would lose custody of Steven if it was
determined that she had neglected Steven and allowed this to happen.
The Commonwealth also presented evidence showing various internet searches that the defendant conducted in the days and

weeks leading up to her son’s death. She read stories about Casey Anthony, the women accused of murdering her child, who
claimed that at trial, that her father had molested the baby. As it is well known, Ms. Anthony was acquitted. She also did research
on the internet what was the leading cause of the death of toddlers. (N.T. 374, 375).
The facts presented to the jury were that this child was in the sole care and custody of his mother when he died. How that

occurred was the key question at trial and obviously the Commonwealth only had circumstantial evidence to try to establish that
what occurred constituted first degree murder. The circumstantial evidence outlined above consisting of the defendant’s conduct
before the incident at the hotel, her incredible description or how the death in her interviews with the police, and then her
completely contradictory testimony at trial provided the jury with sufficient evidence to conclude that the death of Steven was
intentional and at the hands of his mother. For these reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Date: August 20, 2014

1 The form was admitted as Commonwealth Exhibit 72. (N.T. 205).
2 “H.T” refers to the hearing transcript from the suppression hearing held on July 1, 2013.
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OPINION
On October 18, 2012, Appellant, Tarel Dixon, was convicted by a jury of one count each of Murder in the First Degree, Robbery,

Unlawfully Possessing a Firearm, and Recklessly Endangering Another Person (REAP). This Court sentenced Appellant to life
without the possibility of parole on the charge of Murder in the First Degree, with consecutive sentences of seventy-five to one
hundred fifty months incarceration on the Robbery charge and one to two years incarceration on the REAP charge, with no
further penalty on the charge of Unlawfully Possessing a Firearm. This Court denied Appellant’s Post-Sentence Motion on August
5, 2013. Appellant filed a Notice of Appeal on September 4, 2013 and after numerous extensions, Appellant filed his Statement of
Errors Complained of on Appeal on May 2, 2104.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises six issues on appeal. Appellant asserts that the Commonwealth failed to prove the crimes of Robbery, REAP,

and Unlawful Possession of a Firearm beyond a reasonable doubt. (Statement of Errors to be Raised on Appeal, p. 2). Next,
Appellant asserts that the Court erred by allowing the videotaped testimony of a witness whose testimony relied on hearsay state-
ments made by third parties. Id. Appellant further alleges that this Court abused its discretion by allowing the Commonwealth in
its opening statement to present inadmissible hearsay testimony. Id. Lastly, Appellant asserts this Court erred by allowing the
victim’s dying declaration into evidence, along with the video and audio of the incident. Id. at 3.

HISTORY OF THE CASE
This Court heard Appellant’s Pretrial Motions on October 12, 2012. At that hearing, Officer Reyne Kacsuta, a twenty-eight

year veteran of the City of Pittsburgh Police Department, testified that she was on duty on June 16, 2010 on a call at Stanton
and Mellon Streets. (MT 10, 11) Officer Kacsuta heard two or three gunshots and then drove a very short distance on Mellon
Street in the direction of the gunfire, and observed the victim, Edward Baur, fall out of his car. (MT 11) She went to Baur’s aid
and observed that he had been shot. Id. She next observed Officer Andrew Baker, who had arrived before her, talking with Baur.
Id. Officer Baker asked the victim who had shot him, and the victim responded “Hays.” (MT 12) Officer Kacsuta testified that
she did not know where the shooter was at that time. Id. She testified that she heard a child screaming and retrieved the child
from the back seat of Baur’s car. Id. After ensuring the safety of the child, she attempted to determine if the shooter would
return to the scene of the shooting. Id. Officer Kacsuta further testified that a dashboard camera mounted on her police vehicle
was recording the scene from the point of her arrival. Id. at 14-17. This video was played for the Court. Id. After reviewing the
evidence, including the video, this Court denied Appellant’s pretrial motion in limine and habeas motion and the case proceeded
to trial. Id.
At Appellant’s jury trial, Officer Andrew Baker of the Pittsburgh Police Department testified that he heard about two to three

gunshots and responded within minutes to find Baur, who had been shot. (TT 49-50) His initial efforts were to render aid and insure
that the shooter was not still a threat. Officer Baker asked Baur who had shot him and Baur said, “Hays shot me.” Id. Baur repeated
this statement multiple times. Id. at 50-51. Officer Baker testified that he saw a child in the backseat of the Baur’s vehicle, and also
observed money and drugs in the vehicle. Id. at 51-52. He stated that Officer Martin Kail asked Baur if the last number on the
Baur’s phone was the person that shot him, and the Baur answered in the affirmative. Id. at 52. Officer Baker also recovered a pill
bottle from Baur’s pocket. Id. at 56.
Officer Kail testified that he also heard Baur identify Hays as the shooter. Id. at 59-60. Officer Kail stated that he observed the

drugs and money in Baur’s vehicle. Id. at 60. Officer Kail also testified that Baur stated he was buying drugs and that the last
number in Baur’s phone was the individual from whom he had purchased the drugs. Id. at 61. Officer Kail further testified that
he subsequently asked Baur if the last number in the phone was the actor’s number and Baur replied, “Yeah it’s in there.” Id. at
61. Officer Kacsuta reiterated her testimony from the Pretrial Motion Hearing with respect to her response at the scene and to the
recording of the incident on her dashboard camera. Id. at 69-76. The video from the dashboard camera was admitted into evidence
and shown to the jury.
Detective Scott Evans, of the Pittsburgh Police homicide unit, testified that a cellular telephone was found on the front passenger

floor and money and suspected narcotics were also found in the vehicle. Id. at 92. Upon further investigation, the Detective deter-
mined that the phone belonged to Kimberly Biondo, Bauer’s fiancée. Id. at 93. Evans also testified that the last text message sent
on that cell phone was sent to a phone registered to Sasha Stevenson, Appellant’s girlfriend, and Appellant acknowledged sending
that message. Id. at 132-33.
Detective Margaret Sherwood testified that the phone found in the vehicle was shared between Biondo and Bauer. Id. at 140.

Biondo consented to the police downloading the information from the phone. Id. The last text messages sent to the phone were from
a phone registered to Sasha Stevenson. Id. Detective Sherwood testified that Stevenson confirmed that she gave the phone to
Appellant and identified a picture of Appellant. Id. at 141-42. Sherwood also stated that the last text message sent to Bauer’s phone
was “Where you at.” Id. at 147.
Additionally, Biondo testified that the phone found in the vehicle was shared between her and Bauer. Id. at 156. Biondo stated

that she was with Baur prior to the shooting and had possession of the phone when a text message was received from a 626
number. Id. at 157. Biondo said that she asked Baur who the message was from and Baur responded, “That’s my boy Hays.”
Id. at 162. Biondo also testified that Edward Jr., Baur’s son, identified Appellant from a photo array. Id. at 163. Biondo stated
that Edward Jr. identified Appellant as the man he knew as “Hays” and also the person who ran from the car after Bauer was
shot. Id.
Sasha Stevenson, Appellant’s girlfriend, testified that she gave one of her cell phone numbers, a 626 number, to Appellant.

Id. at 171. Stevenson testified that police came to her mother’s house looking for Appellant on the night of the shooting and she
originally lied to the police about whom she had given her phone. Id. at 172. Stevenson stated that after the police left she went



november 14 ,  2014 page 371

upstairs and asked Appellant why the police were there. Id. at 173. Stevenson testified that Appellant did not respond why and
instead apologized to her for the police being there. Id. at 174. She also testified that the police came back the next day to question
her again regarding whom she had given her phone. Id. at 175-178. Stevenson stated that she eventually admitted to police that she
had given her phone to Appellant. Id at 177.
John Orlando, a friend of Baur’s, testified that he and Baur had previously bought drugs from Appellant, whom he referred to

by his nickname or street name, “Hays”. Id. at 191-192. Daniel Slepski, who worked with Baur, also testified that he bought pills
from Appellant while he was with Baur. Id. at 216-218.
Edward Baur Jr., the victim’s child, who was eight years old at the time of trial, testified that he was present in the backseat of

the car when his father was shot. Id. at 330. He identified Appellant as the shooter. Id. at 331-34. He knew Appellant was a friend
of his father’s from whom his father bought pills on numerous occasions. Id. at 338. Baur Jr. also stated that he went with his father
to Appellant’s house five times prior to the shooting. Id.
Andre Burse, who was involved in drug transactions with Appellant and knew Baur, was unavailable to testify at trial because

of a medical condition. (TT 114) However, Burse made videotaped statements at a deposition which were admitted into evidence.
Burse stated that Appellant was known as “Hays” and that Baur owed a debt to Appellant. (Deposition of Andre Burse, May 30,
2012 p. 13-14). Burse also said that Appellant was angry with Baur because of the money Bauer owed him and Appellant was plan-
ning to do something about it. Id. at 15. Furthermore, Burse stated that he assured Appellant he would, on Appellant’s behalf,
retrieve the money Baur owed and that Appellant need not worry about it. Id. However, Burse stated that Appellant told him not
to worry about it, that he would handle the matter himself. Id.

DISCUSSION
Appellant alleges that the Commonwealth failed to establish the crime of Robbery beyond a reasonable doubt because the

Commonwealth failed to establish that Appellant attempted to commit a theft. When reviewing the sufficiency of the evidence, the
standard of review is to view the evidence in the light most favorable to the Commonwealth. Commonwealth v. Brown, 48 A.3d 426
(Pa. Super. 2012). Robbery is defined as follows:

A person is guilty of robbery if, in the course of committing a theft, he: (i) inflicts serious bodily injury upon another;
(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury; (iii) commits or threatens
immediately to commit any felony of the first or second degree; (iv) inflicts bodily injury upon another or threatens another
with or intentionally puts him in fear of immediate bodily injury; or (v) physically takes or removes property from the
person of another by force however slight. An act shall be deemed “in the course of committing a theft” if it occurs in an
attempt to commit theft or in flight after the attempt or commission.

18 P.S. § 3701.

A fact-finder could easily have determined beyond a reasonable doubt that Appellant had attempted to commit a theft. Although
no evidence was presented of anything taken, “[a]n act shall be deemed ‘in the course of committing a theft’ if it occurs in an
attempt to commit theft or in flight after the attempt or commission.” 18 P.S. § 3701. The circumstantial evidence strongly suggests
that Appellant and Baur were involved in a drug transaction. Money and drugs were strewn about the vehicle and pills were found
in Baur’s pocket. The money was stained with blood, and the shooting occurred in an area where both Bauer and Appellant were
seen talking. Furthermore, according to the testimony of Andre Burse, Bauer owed a debt to Appellant. It was reasonable for a
fact-finder to conclude that, based on the totality of the circumstances, Appellant had attempted to commit a theft to settle the debt
that he believed Bauer owed to him.
Appellant next alleges that the Commonwealth failed to prove the crime of Recklessly Endangering Another Person (REAP)

by failing to prove Appellant’s actions placed or may have placed the child in danger of serious bodily injury or death. A person
is guilty of REAP if he recklessly engages in conduct which places or may place another person in danger of death or serious
bodily injury. 18 P.S. § 2705. Serious bodily injury is defined as “bodily injury which creates a substantial risk of death or which
causes serious, permanent disfigurement or protracted loss or impairment of the function of any bodily member or organ.” 18
P.S. § 2301. The mens rea required to prove reckless endangerment is “a conscious disregard of a known risk of death or great
bodily harm to another person.” Commonwealth v. Hopkins, 747 A.2d 910, 915 (Pa.Super. 2000). “[T]he Commonwealth must
prove that [Appellant] had an actual present ability to inflict harm and not merely the apparent ability to do so.” Id. Appellant’s
wielding of a loaded firearm during the commission of the crime provides a sufficient basis on which a fact-finder may conclude
that Appellant proceeded with conscious disregard for the safety of the child, and that he had the present ability to inflict great
bodily harm or death.
Viewing the evidence in the light most favorable to the Commonwealth, the evidence supports the jury’s finding of guilty.

Appellant alleges the Commonwealth failed to establish that Appellant was aware of the child’s presence; however it is
reasonable for a jury to conclude that Appellant’s proximity to the vehicle allowed him to see the child, especially since the
child could see Appellant and his father outside the car and hear the shots. (TT 330-34) Officer Reyne Kacsuta testified that
Bauer’s son was screaming in the backseat of the car upon his arrival. (TT 69) The child stated that he had visited Appellant’s
house with his father approximately five times before the incident. Appellant’s previous interactions with Bauer, including
prior dug transactions where the victim had taken his child with him, provides circumstantial evidence that Appellant knew
or should have known that Baur did bring or may have brought his son with him. In any event, firing a gun in a residential
neighborhood without checking the car, the street, sidewalk or yards in the residential area where he was shooting shows a
conscious disregard for the safety of others. Commonwealth v. Peer, 684 A.2d 1077, 1080-1081 (Pa.Super. 1996). Brandishing
a loaded firearm during the commission of a crime provides a sufficient basis on which a factfinder may conclude that a
defendant proceeded with conscious disregard for the safety of others, and that he had the present ability to inflict great bodily
harm or death. Id.
Appellant also alleges that the Commonwealth failed to establish that Appellant’s conduct endangered the life of the child.

Appellant fired a gun in close proximity to the child that he knew often accompanied his father on drug transactions. This evidence
suffices to establish Appellant’s conscious disregard of a known risk of serious bodily harm. Id.
Appellant next alleges that the Commonwealth failed to prove beyond a reasonable doubt the crime of Unlawfully Possessing a

Firearm since the Commonwealth failed to prove that Appellant was not a person allowed by law to possess a firearm.
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[a] person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth.”

18 P.S. § 6105. 18 P.S. § 6110.1 specifically prohibits the possession of a firearm by a minor. “[A] person under 18 years of age shall
not possess or transport a firearm anywhere in this Commonwealth.” 18 P.S. § 6110.1.
Appellant asserts that the Commonwealth failed to offer a certified juvenile court record or enter into stipulation with defense

counsel that Appellant had been previously adjudicated delinquent on a charge of Possession of a Firearm by a Minor. However,
at the Preliminary Hearing, Appellant stipulated to Appellant’s previous conviction of Possession of Firearms by a Minor. (PT 4-5)
This Court held a Habeas Corpus hearing and found that the Commonwealth had established a prima facie case. Before the jury
trial commenced, on a motion from defense counsel, this count was severed to be determined in a nonjury fashion by the Court in
order to avoid undue prejudice to Appellant in the jury trial. Prior to severing, a non-jury colloquy was conducted by the Court.
(PT 5-8)1 After reviewing the Habeas transcript, the motion to sever, nonjury waiver colloquy transcript and the jury transcript,
this Court was not able to find any further mention of the certified juvenile record.
Next, Appellant asserts this Court erred by admitting into evidence the videotaped testimony of Andre Burse, which Appellant

asserts relied on hearsay statements made by third parties. Specifically, Appellant is referring to an exchange at the Deposition,
where counsel asks Burse, “so you did not speak directly to Hays?” And Burse responded, “No” and further explained that all the
information he learned, he learned from other people. (Deposition of Andre Burse, May 30, 2012, p. 30). Hearsay is defined as a
statement that: “(1) the declarant does not make while testifying at the current trial or hearing; and (2) a party offers in evidence
to prove the truth of the matter asserted in the statement.” Pa. R. Evid. 801.
If read out of context, it appears Burse gleaned his information from statements of other individuals. However, when this

exchange is considered in context, it becomes clear that Burse spoke directly to Hays. Initially, with regard to the excerpt quoted
by Appellant, when read in context that exchange refers to a period of time during which Burse was incarcerated. (Deposition at
30). More importantly, at several other instances during the deposition, Burse admits speaking to Hays directly when they were
both on the street. For example, Burse was asked “[w]ould Hays talk to you about a debt that a customer owed to him?” and he
answered in the affirmative. Id. at 17, 18. Burse refers to ongoing conversations over a period of time in the context of which it
would appear that Burse had conversations with Hays on the street about Baur owing him money2. The single instance where Burse
says that he did not have a direct conversation with Hays was in the context of while he was incarcerated. Burse’s deposition, when
read in its entirety, clearly indicates that he had several direct conversations with Appellant. Appellant’s statements to Burse were
admitted under 804(b)(3) as statements against interest.
Appellant next alleges this Court abused its discretion by allowing the Commonwealth in its opening statement to present a

hearsay statement from Kimberley Biondo that the victim told her who had called him immediately prior to his death. The stan-
dard of review with regards to the challenge of the admissibility of evidence is abuse of discretion. Commonwealth v. Lilliock, 740
A.2d 237, 243 (Pa. Super. 1999). “[T]he prosecutor may not allude to inadmissible hearsay evidence in the opening statement.”
Commonwealth v. Fairbanks, 306 A.2d 866 (Pa. 1973). However, the prosecution may refer to a fact in its opening statement “if he
or she has a good faith and reasonable basis to believe that the fact will be established.” Commonwealth v. Pursell, 724 A.2d 293
(Pa. 1999). In this case, the Commonwealth reasonably believed that Biondo’s testimony would be permitted at trial under one of
the exceptions to the hearsay rule. (TT 31). The Commonwealth reasonably believed the statement could be admitted under the
present sense exception to the hearsay rule. A present sense impression is “a statement describing or explaining an event or
condition, made while or immediately after the declarant perceived it.” Pa. R. Evid. 803(1). The Commonwealth referred to
Biondo’s statement describing the event in which the victim declared, “That’s my boy Hays” immediately after looking at her
phone. Therefore, the Commonwealth had a reasonable basis to believe this statement would be admitted during trial.
Furthermore, Biondo’s statement was, in fact, admitted. The Commonwealth’s belief that Biondo’s statement would be admitted
was reasonable.
Finally, Appellant asserts this Court abused its discretion in admitting a statement of the victim identifying Appellant as the

shooter. Appellant also objects to the admission of the video recording of that statement. Bauer’s statements identifying Appellant
as his shooter fall under at least three exceptions to the hearsay rule. First, Bauer’s statement may be considered an excited utter-
ance. “[A] statement relating to a startling event or condition made while the declarant was under the stress or excitement caused
by the event or condition” is an exception to the hearsay rule. Pa. R. Evid. 803(2). Our supreme court has characterized this excep-
tion to the general hearsay exclusionary rule as:

a spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused
by some unexpected and shocking occurrence, which that person has just participated in or closely witnessed, and made
in reference to some phase of that occurrence which he perceived, and this declaration must be made so near the occur-
rence both in time and place as to exclude the likelihood of its having emanated in whole or in part from his reflective
faculties.

Commonwealth v. Gore, 396 A.2d 1302 (Pa. Super. 1978) quoting Allen v. Mack, 28 A.2d 783, 784 (Pa. 1942).

No bright-line rule exists to determine the spontaneity of a statement. Commonwealth v. Pronkoskie, 383 A.2d 858, 863 (1978).
Rather, spontaneity is determined by the totality of the circumstances on a case-by-case basis. Id. In some cases, an hour between
the startling event and declaration constituted spontaneity, while in others an hour was too long of a time lapse. Id. at 862. “[T]he
crucial question, regardless of the time lapse, is whether, at the time the statement is made, the nervous excitement continues to
dominate while the reflective processes remain in abeyance.” Commonwealth v. Gore, 396 A.2d 1302, 1305 (1978).
In this case, having been shot would qualify as a “startling event or condition.” Additionally, Bauer’s statement related to the

startling event and occurred within only minutes thereafter, when the “thought process of [the victim] was inoperative” due to the
shooting. Because Bauer made this statement contemporaneous with and while under the stress and excitement of having been
shot, his statement falls under the excited utterance exception to the hearsay rule.
Second, Bauer’s statement may fall under the present sense impression exception to hearsay. A present sense impression is

“a statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.” Pa. R.
Evid. 803(1). The police officers heard gunshots and arrived at the scene moments after the shooting. The declarant explained
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what had occurred immediately after declarant perceived it. Baur’s statement identifying Appellant as the shooter would be
admissible under the present sense impression exception to the hearsay rule. Commonwealth v. Chamberlain, 731 A.2d 593, 597
(Pa. 1999).
Lastly, Bauer’s statement falls under the dying declaration exception. “[A] statement made by a declarant while believing that

the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death”
is “not excluded by the hearsay rule if the declarant is unavailable as a witness.” Pa. R. Evid. 804(b) (2). In order to satisfy the
dying declaration exception, the declarant must believe he is going to die, death must be evident, and death must actually result.
Commonwealth v. Priest, 18 A.3d 1235, 1241 (Pa. 1999). Bauer’s statement “I’m fucking dying” demonstrates his belief that he was
going to die. The victim’s statement is the best evidence of declarant’s belief of imminent death. Commonwealth v. Cooley, 348 A.
2d 103, 107 (Pa. 1975). Also, the circumstances surrounding the shooting can demonstrate a “sense of impending death.” Id.
Bauer’s obvious struggle to breathe as well as multiple gunshot wounds further indicate that he reasonably believed his death was
imminent. The officer’s statements telling Bauer he was not going to die and he was breathing just fine were an attempt to
comfort and calm him based on the seriousness of his injuries. (TT 72) Bauer’s statement, along with the circumstances
surrounding the event, indicates his belief that he was going to die.
Appellant further alleges that his Sixth Amendment right to cross-examination was violated when this Court admitted the

victim’s dying declaration and a video recording of the incident. The Sixth Amendment states that “[i]n all criminal prosecutions,
the accused shall enjoy the right … to be confronted with witnesses against him.” U.S. Const. amend. VI. This right has been adopted
by the states through the Fourteenth Amendment. Pointer v. Texas, 380 U.S. 400, 403 (1965).
Appellant relies on Crawford v. Washington, 541 U.S. 36 (2004), for the proposition that testimonial statements are subject to

the Confrontation Clause and asserts that Bauer’s dying declaration was testimonial. Crawford held that testimonial statements are
barred by the Confrontation Clause (541 U.S. at 56), however “[t]he one deviation [from this rule] involves dying declarations.” Id.
at 74, n.6. Dying declarations are an exception to the rule set forth in Crawford and are not barred by the Confrontation Clause. Id.
Even if dying declarations fell under the Crawford rule, “non-testimonial” statements [that] fall within a firmly rooted excep-

tion to the hearsay rule…are not barred by the Confrontation Clause.” Commonwealth v. Holton, 906 A.2d 1246, 1255 (Pa. Super.
Ct. 2006). As stated above, dying declarations are an exception to the hearsay rule. Additionally, Bauer’s dying declaration was
non-testimonial.3 In making this determination, the Court looked to the primary purpose of the statement. To the extent a state-
ment was made in the context of an ongoing emergency, and for the primary purpose of rendering assistance, it is non-testimonial.
United States v. Hendricks, 395 F.3d 173 (3rd Cir. 2005). “Statements are nontestimonial when … the primary purpose of the inter-
rogation is to enable police assistance to meet an ongoing emergency.” Davis v. Washington, 547 U.S. 822 (2006).
The facts in this case are similar to Michigan v. Bryant, 131 S.Ct. 1163 (2011). In Bryant, as in the present case, the victim was

shot and bleeding when the police asked the victim who shot him and where the shooting happened. Id. Likewise, in Bryant, police
were unable to determine immediately that the shooter was no longer a threat. Id. In admitting the statement of the victim as
non-testimonial in nature, the Court in Bryant found that “there was an ongoing emergency here where an armed shooter, whose
motive for and location after the shooting were unknown, and mortally wounded [the victim] within a few blocks and a few
minutes of the location where the police found [the victim].” Id. at 1164. Similarly, in the case sub judice, an armed shooter, whose
motive and whereabouts were unknown, mortally wounded the victim at most minutes before police arrival. As in Bryant, the
police officer’s questions were a result of an ongoing emergency and the officer’s primary efforts included determining if the
shooter was still a threat. Id. at 1166. Because the purpose of the questions was to meet an ongoing emergency and Bauer’s state-
ment was non-testimonial, Appellant’s Sixth Amendment Confrontation Clause rights were not violated.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 As Appellant received no further penalty on the firearms charge (ST 32), prevailing on this Count alone would not impact his sentence.
2 Examples of the relevant exchanges are as follows:

[BY ATTORNEY SCHUPANSKY:]

Q. If you can go to the next paragraph, where it says that two or three weeks before the victim was killed, you were talk-
ing with Hays. I’ll help point it out for you. Right here it starts off two or three weeks before the victim was killed you
were talking with Hays. It says, “He owes me a lot of money, and I’m going to make him pay.” Do you remember Hays
saying that to you?

A. I remember him making a statement that “the pussy owe, he owe, and he’s going to pay. I said, “Man, I don’t want to
see nobody get hurt.” I said, “I got this, man; I got this.”

[BY ATTORNEY SCHUPANKSY:]

Q. And specifically conversations with Hays about Big Ben?

A. About that situation, though. He showed me some money. He told me, “Was it enough?” I didn’t know how much he
owed, so I couldn’t say; but I know it was enough to take care of some of them.

[BY ATTORNEY SONTZ:]

Q. Just to ask the question again, why would Hays talk to you about a debt that a customer owed him? You can answer the
question any way you want to.

A. If you’re talking in regards to a certain customer without given his real name, Big Ben, he would know I had some type
of information, and he would respect the fact I would give it to him. Deposition at 22-23, 24 and 36.

3 “Although many dying declarations may not be testimonial, there is authority for admitting those that clearly are.” Crawford, n.6
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Commonwealth of Pennsylvania v.
Danielle Ripley

Commonwealth Appeal—Suppression—Terry Stop—
Lack of Officer’s Personal Knowledge—Passenger Removal from Car—
No Suspicion that Defendant was Armed and Dangerous

No. CC 2013-09380. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 28, 2014.

OPINION
The government disagrees with the Court’s decision to suppress a firearm and a small amount of marijuana taken from

Ms. Ripley’s purse following a traffic stop of a car in which she was a passenger and has appealed.
The facts of this encounter between law enforcement and Ms. Ripley are not, by any stretch of the imagination, complicated

or unique. A police officer, Farrell Wagner, is patrolling a rather busy stretch of State Route 30 which passes through the east-
ern Allegheny County borough known as East Pittsburgh.1 It is June 26, 2013 a little bit before 6 p.m. Wagner sees a car with
window tint that is “so dark” that he could not see inside. Suppression Hearing Transcript (“SHT”), 5 (March 3, 2014). That
vehicle is stopped. Wagner approaches the driver. There are 2 other officers there. Id., 10. The window is down. There are 3
people in the car. A male driver, a male rear seat passenger and Ms. Ripley in the front seat passenger. Id., 6. Wagner detects
an “odor of marijuana coming from the vehicle” and asks “Is there any marijuana in the vehicle? Any of you smoking mari-
juana? Id., 6. The men denied “any knowledge or use for marijuana.” Id.Miss Ripley said she had “smoked prior to getting into
the vehicle.” Id., 6,7. The identities of all 3 occupants are obtained and confirmed by law enforcement. Id., 12. All 3 are then
told to get out of the vehicle. Id., 12. Wagner does not interact with Ms. Ripley. “Officer Summers was directly dealing with
[Ms. Ripley].” Id., 14. But, the Court was not privy to that evidence for the government’s evidentiary presentation consisted of
one officer – that being Wagner.2

Wagner tried in vain to articulate what happened with Ms. Ripley but the juxtaposition of two events seriously undermines
Wagner’s believability. The expressed purpose in removing the 3 occupants was to further investigate the source of the marijuana
smell. In conjunction with that goal, Wagner “didn’t want them to be within earshot of each other” when they were removed from
the car. Id., 13.3 If that is to be believed then how is it that Wagner was close enough to Ms. Ripley to provide the details that he
relayed to the Court.
The Court just does not believe Wagner on the particulars as to what happened when Ms. Ripley was outside the car. Wagner

said because they were investigating the odor they wanted to make sure no one had any weapons. SHT, 10. Hearing this and
seeing this expressed from 5 feet away, the Court believes Ms. Ripley’s purse was then snatched from her, opened and a firearm
is seen. The Court recognizes that Wagner said the other officer asked Ms. Ripley if she had any weapons on her and that officer
received a positive response which, was then followed by a search of her purse. SHT, 8. While this was proffered for this Court to
believe, it has chosen not to.
The Court has no difficulty in concluding that the traffic stop was proper and consistent with our jurisprudence. Commonwealth

v. Chase, 960 A.2d 108, 115 (Pa. 2008).4

Likewise, there is no issue associated with Ms. Ripley’s removal from the vehicle. Our Supreme Court has recognized
that an officer conducting a valid traffic stop may order the occupants of a vehicle to get out of the vehicle to assure his own
safety. Pennsylvania v. Mimms, 434 U.S. 106,111, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977)( a police officer may order the driver
of a lawfully stopped car to exit his vehicle) and Maryland v. Wilson, 519 U.S. 408, 415, 117 S.Ct. 882, 137 L.Ed.2d 41
(1997)(“We therefore hold that an officer making a traffic stop may order passengers to get out of the car pending completion
of the stop.”).
Pennsylvania is consistent with this federal precedent. In fact, 2 years before Wilson was decided our Superior Court applied

the Mimms rule to a passenger. Commonwealth v. Brown, 654 A.2d 1096, 1102 f.n. 5 (Pa. Super. 1995) (“[I]n all cases involving
lawful traffic stops, it is not unreasonable for an officer to request that the passengers in a lawfully stopped car exit the vehicle
so that the safety of the officer is, if not insured, at least better protected.”); see also, Commonwealth v. Freeman, 757 A.2d 903,
907 f.n. 4 (Pa. 2000) (discussing Mimms and Wilson in the context of a vehicle stop.).
An additional reason justifying the passenger’s removal is that law enforcement had reasonable suspicion of criminal activity.

The odor of marijuana and Ms. Ripley’s admission that she had recently smoked marijuana provided a sufficient factual basis to
investigate their suspicions.5

Where things begin to unravel for the government is the seizing and then searching of Ms. Ripley’s purse.6 Case law is
supportive of the Court’s conclusion that Officer Wagner did not have individualized suspicion that Ms. Ripley was armed
and dangerous.
In Commonwealth v. Davidson, 566 A.2d 897 (Pa. Super. 1989), the Superior Court held that police had reasonable suspicion to

search a purse for weapons following a traffic stop because the bag was unusually heavy, the driver of the vehicle had been arrested
on drug trafficking charges, and the female passenger who owned the purse reached for the bag after a police officer had asked
her to refrain from touching it. The present facts come nowhere close to those in Davidson. Wagner’s tactile sense was not engaged
before the search. There was no corresponding arrest of the driver. There was no direction given to Ms. Ripley to disassociate
herself from her personal belongings.

The Court also finds persuasive our state Supreme Court’s decision in Commonwealth v. Shiflet, 670 A.2d 128 (Pa. 1996) and
the Knoche decision from our Superior Court. The issue in Shiflet was the search incident to arrest exception. Despite that excep-
tion not having any traction here, the Court’s observations about the teachings of Terry v. Ohio are instructive. The Shiflet facts
provide context.

“[A state trooper] made a traffic stop of a vehicle in which Appellee was a passenger. The vehicle was stopped because
the driver was suspected of driving under the influence of alcohol. The driver was asked to exit the vehicle and
perform a field sobriety test, and Appellee was asked to exit the vehicle on the opposite side. She did so with her
purse in her possession. The driver was subsequently placed under arrest for DUI, and another passenger was arrested
for disorderly conduct. Appellee was not arrested.
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Because Appellee did not have a valid driver’s license and therefore could not drive herself home, Trooper Taylor
offered her a ride to the police barracks. Upon acceptance of this offer, Trooper Taylor seized Appellee’s purse from
underneath her arm and, without asking for Appellee’s permission, began to search through its contents. Trooper
Taylor found a small leather pouch and, suspecting it contained drug paraphernalia, requested that it be opened.
Appellee consented and Trooper Taylor discovered a small amount of marijuana and three marijuana pipes. Appellee
was then arrested and charged with possession of a small amount of marijuana and possession with intent to use the
drug paraphernalia.”

Id., at 129. In the course of its search incident to arrest ruling, the Shiflet court observed the Commonwealth “does not argue that
Trooper Taylor observed unusual and suspicious conduct on the part of the Appellee which led him to reasonably believe that crim-
inal activity was afoot or that Appellee was armed and dangerous”. Id. at 132 (emphasis added). Here, the 13 pages of testimony
from Officer Wagner does not reveal any fact or collection of facts7 that would allow a reasoned conclusion to be made that
Ms. Ripley was armed and dangerous so as to justify a Terry search.
Similarly, Commonwealth v. Knoche, 678 A.2d 395 (Pa. Super. 1996) affirmed a suppression ruling of material found in the purse

of a passenger following a traffic stop.

“On May 27, 1994, at approximately 11:14 p.m., Officer Gary Garrison of the South Annville Township Police
Department made a traffic stop of a vehicle which was driving erratically on Route 241. Upon stopping the vehi-
cle, Officer Garrison noted that there were two occupants, the driver and a passenger, Brigitte Knoche, Appellee
herein. Officer Garrison requested assistance from an additional officer and Officer Jeffrey Arnold responded to
the call. Subsequently, the officers arrested the driver of the car for driving under the influence of alcohol. As part
of their investigation, the officers noted that the inspection sticker on the car had been tampered with and the
registration was fraudulent. As a result of the illegal registration and inspection sticker, Appellee was not permitted
to drive the vehicle and Officer Arnold offered her a ride. After accepting the offer, Appellee walked toward the
patrol car. At this point, Officer Arnold told Appellee that he would have to search her for weapons before she
could enter the patrol car. Officer Arnold proceeded to pat down Appellee and found no weapons. He then asked
to examine the contents of Appellee’s small purse, and subsequently discovered a marijuana pipe at the bottom of
the purse.”

Id., at 396. Knoche was a government appeal after the trial court “concluded that the search was illegal because the police did not
have the authority to conduct a pat-down search and examine the contents of Appellee’s purse pursuant to Terry v. Ohio, and that
Appellee had not consented to the warrantless search.” Id., at 396. On appeal, the government advanced two positions that would
excuse the need for a warrant: search incident to arrest and administrative inventory search. Id. Conspicuous by its absence is any
effort to use Terry v. Ohio as its justification. The Knoche facts forced that tactical decision to be made.

“[The] [o]fficer…did not indicate that he needed to search Appellee’s purse incident to the arrest of the driver and
testified that he had no reason to believe that Appellee was armed or dangerous.”

Id., at 397. Unlike in Knoche, the present record does not address the quintessential issue – what individualized facts were present
to allow a law enforcement officer to conclude Ms. Ripley might be armed and dangerous? It is the government’s burden to demon-
strate the interaction between a police officer and a citizen was done in a manner that is consistent with our federal and state
constitutions. It has failed to discharge its burden of proof .

BY THE COURT:
/s/Williams, J.

1 East Pittsburgh is not large. In area, it is 0.4 square miles. And is, perhaps, most famous for being the transmitting location for
radio station KDKA’s first broadcast on November 2, 1920.
See, http://en.wikipedia.org/wiki/East_Pittsburgh,_Pennsylvania.
2 All the interaction between Ms. Ripley and law enforcement is through Officer Wagner, who undoubtedly has his attention divided
by his interaction with one of the men from the car. This second hand knowledge, if you will, is a contributing factor to the Court’s
lack of believability in the government’s version of events. Also contributing to that assessment is the manner in which Officer
Wagner told us about certain events with a noticeable emphasis on “we”. “We retrieved the firearm…”. “When we did that…”. SHT,
pg. 8. Personal knowledge is a contributing factor to a credibility determination.
3 The Court understands that separation may lead to conflicting stories which may generate additional material to support law
enforcement’s interaction. However, that never materialized as the removed occupants were close enough for Wagner to opine
about what was going on with Ms. Ripley.
4 This conclusion addresses the first matter raised in the government’s Statement of Errors. “[T]he trial court erred in finding that
the police lacked reasonable suspicion to stop the vehicle based upon their observation that tinted windows constituted a possible
vehicle violation”).
5 The second issue raised in the government’s Statement of Errors is that this Court erred by concluding “the police lacked
reasonable suspicion to conduct an investigative detention based upon their smelling marijuana and appellee’s admission that she
smoked marijuana earlier”.
6 Considering the 2 issues raised by the government’s Statement of Errors have been addressed in a manner favorable to the
government, the prospect of waiver looms large. See Pa.R.A.P. 2116 (“[O]rdinarily no point will be considered which is not set forth
in the statement of questions involved or suggested thereby.”); Commonwealth v. Castillo, 888 A.2d 775, 779-80 (2005)(reaffirming
the rule that questions not raised in a statement of matters complained of on appeal are waived).
7 Any government effort that the location of the stop (i.e. a high crime area) somehow contributes to this dynamic should not be
made. The evidence on this topic is weak, SHT, 8, and not comprehensive enough for this Court to attach so much constitutional
significance to it. This fact does not move the meter of persuasion one iota.
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Commonwealth of Pennsylvania v.
Christopher Freeman

Criminal Appeal—Homicide—Waiver—Suppression—Sufficiency—Identification—Robbery of a Motor Vehicle—
Jury Instructions—Not on the Record—Failure to Hold Evidentiary Hearing—Miranda—Prior Bad Acts

No. CC 2010-15155. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 22, 2014.

OPINION
July 7, 2010 was an ordinary day by calendar standards. It was not so ordinary for Ben Lewis. He died that day. He was beaten

up and shot inside his own home. Christopher Freeman was found responsible for that killing.
A jury trial began before this Court on March 6, 2012 and ended a week later with a mistrial.1 A second jury trial was held in

October, 2012. The jury reached a split verdict after hearing evidence for 2 days. Mr. Freeman was found guilty of second degree
murder, robbery of a motor vehicle, burglary and conspiracy to commit burglary.2 On January 9, 2013, Freeman appeared for
sentencing. The Court imposed the mandatory sentence of life in prison on the 2nd degree murder charge.3

A post-sentence motion was filed on January 14, 2013. It raised a single issue about the propriety of written instructions being
provided the jury. On January 16th, the Court issued an order setting up some deadlines for a response and, most importantly,
directed Freeman’s counsel to take the necessary steps to have the transcript prepared where “this issue was discussed, and
presumptively, preserved with an appropriate objection.” Order (Jan. 16. 2013). A few days later, Freeman asked for a hearing
because there was no record made of the written instruction issue. See, paragraph 7, Request for Evidentiary Hearing (Jan. 23,
2013). In March, 2013, the government filed a written response to Freeman’s assertion. It highlighted the obvious – there was no
“on the record” discussion of this issue. On April 24, 2013, an order was docketed denying the post-sentence motion.
Freeman filed a Notice of Appeal on May 23, 2013. This was followed by an order to file a Statement of Errors (“SOE”).

Eventually, Freeman’s SOE was filed on April 30, 2014.4 He makes seven complaints. Each will be addressed in the order he has
chosen.

Jury Instructions
Freeman’s jury instruction complaint is really two fold. First, he claims the Court was wrong in how it handled the request from

the jury about obtaining further instruction. SOE, I. Second, and knowing the inability of the record to support his first assertion,
Freeman says this Court abused its discretion by not allowing for an evidentiary hearing so counsel could make an adequate
record. SOE, II.
The trial in this matter took place in October, 2012. Without a transcript of the supposed written instruction issue Freeman

complains about, the Court is at a loss to really address the topic. The record does show on Wednesday, October 25, 2012, a jury
question was handled off the record at 12:43 p.m. The very next entry says: “At approximately 3:01 p.m., a jury question was
handled off the record.” Trial II, 349. Thirty-one minutes later, the jury returned its verdict. The jury was not polled and the
matter concluded soon thereafter. At no time before, during or after the verdict was rendered did Freeman raise an objection about
how the Court handled the jury questions. Trial II, 349-351.5 If he felt aggrieved by the procedure used, he had the opportunity to
voice his concern.6

Suppression: Statement
On March 2, 2012, the Friday before jury selection was to begin on Monday, Freeman’s lawyer filed a 4 sentence motion to

suppress. He sought to exclude an alleged statement homicide detectives obtained from Freeman after his arrest on October 15,
2010. Trial I, 5. Freeman claimed his statement was not a “knowing, intelligent and voluntary decision”. To rebut this assertion of
illegality, the government solicited the testimony from the homicide detective who spoke with Freeman. He was the only witness.
His testimony consumed a mere 10 pages of transcript. Det. McGee told the Court he arrested Freeman pursuant to a warrant. He
brought Freeman to the police station and read him a listing of rights that Freeman had. Trial I, 5. After each question, Freeman
said “Yes”. Id., 7. The form was then handed to him. McGee testified it appeared as if Freeman read the form. Id., 6. Then Freeman
said he wasn’t comfortable signing the form but he was willing to talk without an attorney. Id.
The unique factual nugget from this case is that this was not the first time Freeman spoke with police about this matter. He was

questioned on July 7, 2010. Id., 8. On that occasion, Freeman had no problem signing the form. Id., 9. Here, on October 15th, he
did not sign the form. The defense attempts to use the juxtaposition of these two polar opposite facts as contributing to Freeman
not waiving his rights as set forth in the Miranda v. Arizona decision.
“It is the Commonwealth’s burden to establish whether [a defendant] knowingly and voluntarily waived his Miranda rights. In

order to do so, the Commonwealth must demonstrate that the proper warnings were given, and that the accused manifested an
understanding of these warnings.” Commonwealth v. Eichinger, 915 A.2d 1122, 1135-36 (Pa. 2007)(citation omitted).
The government, through the testimony of Det. McGee, discharged its burden.7 Det. McGee read the warnings to Freeman and

he received an affirmative answer after each one. Freeman was then provided the opportunity to read the form. By all appearances
he did. When asked to sign the form memorializing his oral answers, he chose not to. But, in conveying his unwillingness to sign
the form, he said he was willing to speak to law enforcement without an attorney. These facts, when viewed through the lens of
precedent, show no error by this Court in denying the request to suppress. See, Commonwealth v. Baez, 21 A.3d 1280 (Pa. Super.
2011), reargument denied, 2011 Pa. Super. LEXIS 2220, appeal denied, 2012 Pa LEXIS 77 (Pa. 2012)(“ [A]fter a defendant is given
his or her Miranda rights, a statement by the defendant that he understands those rights followed by the answering of questions
posed by the interrogating officer constitutes a sufficient manifestation of a defendant’s intent to waive those rights so as to satisfy
state constitutional protections.”), citing, Commonwealth v. Bussey, 404 A.2d 1309 (Pa. 1979); Commonwealth v. Hughes, 639 A.2d
763 (Pa. 1994) and Commonwealth v. Bomar, 826 A.2d 831 (Pa. 2003).

Witness-Impeachment
The next two assertions of error concern how the Court dealt with certain areas of cross-examination of one witness – James

Lyle. Freeman feels he deserves a new trial because this Court did not allow his lawyer to cross-examine this witness about
conduct this witness engaged in during a federal court proceeding. SOE, IV. The next accusation of error concerns the proper use
of prior crimes committed by the witness. SOE, V. In both instances, the Court acted in a manner consistent with our Rules of
Evidence.
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Before the first trial began, the parties argued various oral motions in limine. Trial I, 27-73. One of the matters concerned
witness Lyle’s federal court matter. More specifically, what he did during a supervised release violation hearing. By way of
proffer,8 Lyle submitted a letter from a supposed employer seeking leniency. Trial I, 33. The US Attorney became suspicious and,
following an investigation, convinced the federal district court judge that it was a fake. Id., 34.
This background provides the necessary context. The government’s last witness in the second trial was James Lyle. After his

direct-examination, the parties conferenced with the Court without the jury present. This fraudulent document issue from federal
court was not part of that dialogue. Trial II, 124-126. Nor was this topic addressed during cross-examination of witness Lyle or
afterwards. The next time it appears in this case regarding Trial II is in Freeman’s SOE.
With waiver surely lurking in the weeds, the exclusion of this evidence was a basic application of Pa.R.E. 609. Subsection (a)

says that evidence “that the witness has been convicted of a crime…must be admitted if it involved dishonesty or false statement.”
Pa.R.E. 609(a). Lyle was not convicted of a crime arising from his supervised release hearing. Without the underlying conviction,
the Rule 609 door is shut and will not open for Freeman.
Freeman’s second cross-examination argument asserts an error in not allowing witness Lyle to be cross examined about a crime

not denoting dishonesty or false statement. SOE, V. A review of Lyle’s testimony is helpful.9

Lyle was the next door neighbor of the deceased, Ben Lewis. Late in the evening on July 6th, Freeman visited Lyle’s residence
for a visit as he occasionally did. They played some video games, smoked a little marijuana and otherwise hung out. TT, 102. While
sitting on the front porch, Ben Lewis joined the conversation group. Lyle heard Lewis, a white male, use the word “nigger” in refer-
ring to defendant, Freeman. TT, 104. Almost immediately thereafter, Ben Lewis went back to his house. TT, 105. This did nothing
to squelch the anger in Freeman. TT, 105. Freeman then left, but that was not the last time witness Lyle heard from Freeman. About
20 minutes later, Freeman called Lyle and was still agitated about a white man calling him a “nigger”. TT, 106. Lyle’s efforts to
calm Freeman down were of no avail. Lyle returned to some inside activities. His time on the computer was diverted when the
motion sensor lights from Ben Lewis’s home came on and “three loud bangs” followed. TT, 107. The bangs came from Ben Lewis’
home. Id. Lyle looked out his window. He saw 3 people – one was Freeman, who was wearing the same clothing he had on just a
few hours earlier. TT, 108, 110, 111. When Freeman recognized that Lyle was looking at him, Freeman said, “You didn’t see
anything” and then raises a small gun and points it right at Lyle. TT, 109. Lyle recognizes this voice. TT, 111. Lyle shuts the blind
and retreats to the dining room of his home. TT, 110. He then hears the rather unique sound of Mr. Lewis’ cars and hears them
drive away. TT, 110.
Lyle, for some reason, does not notify authorities. He goes to work the next day and returns about mid-afternoon and now real-

izes that something is not right. TT, 111. Mr. Lewis’ window AC unit is ajar and his cars are not parked in their normal spot. TT,
111, 112. Lyle approaches the front door of his neighbor’s home. He sees the door jamb has some damage to it. He knocks on the
door. He gets no answer. He looks inside. He sees Ben Lewis lying in the hallway. He calls his name. There is no response. TT, 112.
Lyle goes to his house and calls 911. TT, 112.
Police respond and talk with Lyle. He doesn’t tell them Freeman was involved. TT, 113. That all changed several months later

but not before some pertinent events took place. Lyle is on his way home from work one day when he is approached by a man. This
man threatens him by saying “he knows where my family is”. TT, 114. He also tells Lyle that he needs to send money to Freeman
and he needs to “bond him out” of jail. TT, 114. This person made it clear this was all about “what you saw”. TT, 115. Lyle was
scared and followed the commands. He bonded Freeman out of jail by paying $500 to a bail bondsman in addition to putting money
into Freeman’s jail account for his use. TT, 115, 116. For over 3 months, Lyle dealt with this. He couldn’t take it anymore. He called
police, visited the police station and told them what he knew. TT, 118. While there, police were able to assemble a photo array of
“the man” who approached him and communicated the threats. Lyle picked out Marshineak Manning’s photo. TT, 120, 121.

The above sets forth the essential facts of Lyle’s testimony. Now, let’s review how the alleged error of law surfaced.
Before cross-examination of Lyle began, the jury was removed. TT, 124. Defense counsel sought permission to cross-exam

Lyle about a 2008 conviction for aggravated assault and solicitation to commit assault, rape and murder. TT, 124-125. The supposed
victim of those crimes was his mother, according to the proffer. TT, 125.10 The government’s response referenced the Court’s prior
ruling in the first trial that ended in a mistrial. That ruling did not take place during the first trial but during resolution of some
oral motions in limine.11 The government’s opposition was two-fold. This crime does not denote dishonesty or false statement and thus
Rule 609 excludes it. The government also argued, alternatively, that Rule 608 prohibits specific instances of conduct to impeach.
Case law interpreting Pa.R.E. 609 has ruled a conviction for aggravated assault is not a crime denoting dishonesty or false state-

ment. Commonwealth v. Burton, 417 A.2d 611,613-614 (Pa. 1980)(“ Assault with intent to kill and murder are not [crimen falsi]
crimes.); Commonwealth v. Grimm, 378 A.2d 377,380 (Pa. Super. 1977)(“ [C]onvictions showing assaultive or disorderly conduct
do not involve false statement or dishonesty. They are completely irrelevant to the issue of the witnesses’ veracity. It was, there-
fore, improper for the court to allow this form of impeachment.”); Commonwealth v. Bracey, 831 A.2d 678,682 (Pa. Super. 2003)
(“[W]e detect no basis upon which to find that the trial judge erred or abused his discretion in refusing to allow defense counsel
to cross examine the victim about his prior conviction for aggravated assault.”); Commonwealth v. Moore, 715 A.2d 448,452 (Pa.
Super. 1998)(“[B]ecause Moore’s previous aggravated assault conviction is not in the nature of crimen falsi and does not fall within
the exceptions related to other crime evidence, the Commonwealth could not have introduced this conviction.”). Lyle’s conviction
is not a crime denoting dishonesty or false statement and was properly excluded under Rule 609.
This past event in Lyle’s life is also excludable under Rule 608(b)(1). That Rule prohibits attacking a witness’s character for truth-

fulness with extrinsic evidence of specific instances of conduct. What Freeman wanted to do here was directly at odds with this rule.
This Court acted consistent with Pennsylvania law when it prevented Freeman from cross-examining this witness on his prior convic-
tion for aggravated assault and solicitation to commit assault, rape and murder. Commonwealth v. Hanible, 30 A.3d 426,456 (Pa.
2013)(“Pa.R.E. 608(b)(1) precludes attacks upon the character of a witness based upon specific instances of conduct of the witness. “).

Sufficiency - Identity
Freeman makes a broad attack against each of his 4 convictions. He claims the government’s evidence as to identity was

lacking. SOE, VI. For the reasons set forth below, Freeman’s identity was established through competent circumstantial evidence.
The government’s key witness on identity was the neighbor, James Lyle. His entire testimony was highlighted earlier and need

not be repeated here. On top of this eye-witness testimony, the government produced corroboration of certain circumstances to
enhance the believability of Lyle. Other neighbors heard loud noises. Other neighbors believed the sounds came from the direc-
tion of Ben Lewis’ home. Other neighbors heard the cars being driven away. The cars were found a short time later and not far
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from the Sacramento Street crime scene. Freeman possessed keys for the stolen truck. Freeman lied to the police about many basic
facts. Witness Lyle was threatened and forced to engage in certain tasks for “what he saw”. Trial II, 115. The government’s mosaic
of evidence provided this jury with a solid foundation upon which to conclude Freeman was a participant in the death of Ben Lewis.

Sufficiency – Robbery of Motor Vehicle
Freeman’s final argument is a sufficiency challenge to his conviction for robbery of a motor vehicle. He claims the evidence on

a particular element was lacking. According to Freeman, the government’s proof was missing on stealing or taking a motor
vehicle “in the presence of that person or any other person in lawful possession of the motor vehicle.” SOE, VII. He references
Commonwealth v. Bonner, 27 A.3d 255 (Pa. Super. 2011) and then concludes that because the evidence did not show that Freeman
“stole [Ben] Lewis’ vehicle in Mr. Lyle’s [sic] presence” his conviction for robbery of a motor vehicle must be vacated. SOE, VII.12

A review of the facts and the handful of cases that have construed this statute, the Court disagrees with Freeman and concludes
the evidence was sufficient to sustain a conviction for robbery of a motor vehicle.
At the close of the government’s case, Freeman’s lawyer requested judgment of acquittal be granted on the charge of robbery

of a motor vehicle. Trial II, 259. This Court’s response was as follows.

“I had an opportunity to review [the government’s] cases, [one] talks about a case where facts are similar if one is to
believe the Commonwealth’s theory,… If I understand it correctly, in this case a person is taken from a car into their
home. While in their home, are threatened and robbed of the keys and they – the defendant in that case leaves the house
with the keys and takes the cars and it’s determined to be robbery of a motor vehicle. There are parallels between the
facts [here] and the facts which were held to be legitimate elements of the crime of robbery of a motor vehicle.

In the instant case, I believe the theory is …the victim… was perhaps beaten and under duress to relinquish
property, and prior to his being executed, was threatened by some force to relinquish, … his property, and part of
the property that was taken are the motor vehicles. So, I can’t - - - at this juncture, given a prima facie case is all that is
required, I cannot grant your motion.”

Trial II, 260.

Additional explanation was forthcoming after Freeman raised an issue.

“[T]here’s a rival theory that the house was in disarray and the victim has those bludgeoned defensive wounds on his left
arm as a result of trying to counter or protect himself while being assaulted. When I see bruises and contusions on the
left frontal arm, to me those are defensive postures, and when one is defending himself or having indicia of defense and
their house is theoretically ransacked, to me those are all indicia of a burglary and/or a robbery, and to me a robbery is
just pretty much an assault and a theft, and what was stolen …[was] a red pickup truck and a blue Pontiac Sunbird.”

Trial II, 261.

The Court’s explanation, with a heavy reliance on circumstantial evidence, is consistent with the meager amount of precedent
on the issue. Robbery of a motor vehicle is defined as follows: “A person commits a felony of the first degree if he steals or takes
a motor vehicle from another person in the presence of that person or any other person in lawful possession of the motor vehicle.”
18 Pa.C.S.A. § 3702(a). In order to obtain a conviction on this accusation, the government must prove the following elements: (1)
the stealing, taking, or exercise of unlawful control over a motor vehicle; (2) from another person in the presence of that person
or any other person in lawful possession of the vehicle; and (3) the taking must be accomplished by the use of force, intimidation,
or the inducement of fear in the victim. Commonwealth v. George, 705 A.2d 916, 920 (Pa. Super. 1998).13 The George facts are
simple and straightforward.

“On June 29, 1996, [defendant], and an accomplice, [ ] entered the vehicle of the victim, [ ], and forced him to relinquish
various items of personal property at gunpoint. [Defendant] further struck [victim] in the head and forced him to drive
to various locations in Erie before the victim managed to escape at a convenience store. [Defendant] and his companion
then fled from the scene in the victim’s car.”

Id., at 917. The George case was the first opportunity for any Pennsylvania appellate court to scrutinize our Commonwealth’s
version of an anti “car-jacking” statute.14 After considerable analysis, the Court found the evidence was “more than sufficient” to
sustain the conviction.

“The carjacking in this case effectively occurred when appellant entered the vehicle, displayed his weapon and forced
the victim to drive to various locations. The statute does not require that a victim be forcibly ejected from his vehicle or
the driver’s seat in order for the crime to occur. Rather, pursuant to the definitions previously set forth, all that is neces-
sary is that the defendant either take or exercise unlawful control over the operation of the vehicle, from the driver and
in his presence, by means of force or intimidation.”

Id., at 920-921. Three years after George, the Superior Court decided Commonwealth v. Jones, 771 A.2d 796 (Pa. Super. 2001).15

The facts in Jones follow.

“Police detectives [ ] were searching for a rapist using a sketch drawn with the victim’s assistance. The detectives saw
[defendant] and noticed he closely resembled the sketch. When the detectives approached, [defendant] fled. [Victim] was
standing up in the back of a nearby pickup truck when he saw [defendant] jump into the driver’s seat; he yelled at [defen-
dant], but [defendant] drove off with [the victim] still in the back of the truck. [The victim] was unable to escape because
of the truck’s speed, and was tossed around during [defendant’s] reckless flight, which finally ended when [defendant]
rammed a police roadblock.”

Id., at 797. From these facts, the defendant argued the evidence was insufficient “to convict him of robbery of a motor vehicle
because there was no proof he took the vehicle by use of force, intimidation or inducement of fear in the victim.”. Id. Jones ruled
this third element was satisfied.

“[The victim] was aware of the taking, and it certainly was accomplished with as much force as accompanies a purse-
snatching. That [the victim] didn’t carry the pickup on his arm does not make the taking any less forceful. Force is that
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of which the victim is aware and by reason of that force, is compelled to part with his property. [citation omitted]. Such
force is made out by these facts. We decline to minimize the seriousness of the offense because the victim sensibly did
not manifest more than verbal resistance.”

Id., at 799. The Jones opinion also touched upon the element at issue in the present appeal.

“Clearly [defendant] took the truck in the presence of [the victim], who was standing in the open bed of the truck,
obvious to all. [Defendant], in full flight, obviously did not care about the man in the back; given the testimony, the jury
could find [defendant] saw and heard [the victim], but stole the truck from him anyhow, forcing [him] to remain in the
back. This establishes that the taking was knowing, and in the presence of the victim.”

Id., at 798.

“That [the victim] remained in the truck is not determinative, as the victim need not be separated from the vehicle for it
to be taken ‘from’ him. George, at 920. The victim’s physical distance from the stolen article is not the key to stealing, nor
is there an element of permanent deprivation in this statute. Taking control of a car and driving it away is enough,
whether the possessor is kidnapped or discarded; indeed, the circumstances here were more dangerous than if the
victim had been left behind. He was not physically separated from the truck, but clearly possession and control of the
truck was in the hands of the [defendant], not [the victim].”

Id., at 798.

The only other Superior Court opinion helping to shape the debate on this anti car-jacking statute is the 2011 decision of
Commonwealth v. Bonner, 27 A.3d 255 (Pa. Super. 2011). A condensed recitation of the Bonner facts follows.

“[Defendant] states that the testimony at trial was clear that the two complainants were inside the house when their keys
were taken by force. [ ] [Defendant] left the house, entered the car, and drove off. [ ] Wife remained in the house, and
husband came outside as the car was being driven away. [ ] [Defendant] argues this was a robbery, but not a ‘robbery of
a motor vehicle’ as defined by statute. [ ] Appellant maintains Section 3702(a) of the Crimes Code applies only to
‘carjacking situations’ which this was not, and as such, his conviction cannot stand.”

Id., at 258. The Bonner defendant pressed the claim the robbery of the motor vehicle “was not in wife’s presence”. Id. The Bonner
court was not persuaded.

“One of the main points of the George decision is not whether the victim was physically ejected from the driver’s seat,
but whether the victim was robbed of the car. The George court instructed:

The statute does not require that a victim be forcibly ejected from his vehicle or the driver’s seat in order for the crime to occur.
Rather, pursuant to the definitions previously set forth, all that is necessary is that the defendant either take or exercise unlaw-
ful control over the operation of the vehicle, from the driver and in his presence, by means of force or intimidation. [ ].

Clearly, wife, the victim in this case, was deprived of her car in her presence. After taking wife into the kitchen with a
knife at her throat, [defendant] repeatedly threatened to kill her until she handed over the keys to her car, effectively
giving [defendant] control of the car. After taking the keys and continuing to threaten her, [defendant] fled from the house
in wife’s car which was parked outside the door.”

Bonner, 27 A.3d at 258.

This review of case law allows this Court to make some conclusions. George and Bonner construed the 2nd element – in pres-
ence of. In both situations, the victim was not in the vehicle when the taking occurred. However, both takings took place after
threats of physical harm or actual physical harm was imposed upon a victim. The juxtaposition of the taking and the harm within
a tight time frame, in this Court’s view, was instrumental in the result reached in those two decisions. In Freeman’s case, there is
an abundance of circumstantial evidence that Mr. Lewis’ death was preceded by the infliction of physical harm which was followed,
rather quickly in time, with the taking of both of his vehicles. The conviction for robbery of a motor vehicle should be sustained.16

BY THE COURT:
/s/Williams, J.

1 The mistrial declaration was based upon the foreperson relaying that one of his fellow jurors had conducted internet research on
whether circumstantial evidence was enough to convict. After hearing this explanation and consulting with counsel, the Court
ruled the trial must end. Jury Trial Transcript, pgs. 490-492 (Hereinafter referred to as “Trial I”). This transcript has a tracking
number of T12-485 and was docketed on March 29, 2012.
2 The jury acquitted him of robbery(serious bodily injury) and a firearms violation.
3 The Court’s sentence also included 5 years in jail on the count of robbery of a motor vehicle and 2 years on the burglary charge.
Both of these punishments were made to run concurrent to the life sentence. No further penalty was imposed on the conspiracy to
commit burglary.
4 Freeman is not at fault for the 9 month delay. That falls squarely on the shoulders of the court reporter. The transcript from Trial
II was received by the Court on March 25, 2014. The second trial will be referred to as “Trial II”.
5 This sequence belies the assertion of Freeman that his first opportunity to raise this supposed procedural irregularity was in a
post-sentence motion about 2 ½ months later. See, SOE, footnote 1.
6 Counsel knew how to get something on the record that happened at a prior time. During the examination of the first witness,
defense counsel asked the Court to put something on the record that happened the day before. Trial II, 39. That topic was how court
rulings from the first trial would play out in the second trial. Those matters were just as important as interaction with the jury
regarding instructions.
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7 The Court notes Freeman’s simplistic motion fails to raise a state constitutional claim. In fact, there is no mention of any consti-
tutional provision that was violated. The only level of specificity comes in the SOE, III. Nevertheless, the Court views Freeman’s
claim as raising a 5th Amendment violation only.
8 The Court is troubled by the lack of documents submitted to the Court in support of the position. Many of the “facts” relied upon
by the Court are based upon the proffer and supplemented, somewhat, by the US Attorney’s advocacy paper (a motion) and the
district court’s order. Trial I, 67. The absence of such corroboration (transcript from the supervised release hearing) contributed
to the Court’s ruling.
9 All references to Lyle’s trial testimony (“TT”) is to Trial II
10 The Court will assume that the defense proffer is accurate and Lyle was actually convicted of the crimes set forth. The Court
feels comfortable with this assumption because the government did not advance a position that the conviction was somehow
invalid.
11 First Trial Transcript, pgs. 27-73 is where the Court addressed these last minute pretrial matters.
12 The Court believes this assertion of error has a typographical error. The reference to witness Mr. Lyle appears to have been
inserted by mistake. The Court will treat the assertion of error as if it read, “stole [Ben] Lewis’ vehicle in Mr. Lewis’ presence”.
13 Freeman raises no objection to the Court’s jury instruction on this crime. Trial II, 337, 347.
14 The majority opinion was written by Judge Brosky. Judge Johnson dissented. His focus was on the phrase – in the presence of –
and how the facts did not satisfy that phrase.

“The testimony of the victim, the employee of the Fish and Boat Commission, and the co-conspirator are all in agree-
ment that the victim, [ ], fled from his motor vehicle, ran to another vehicle and was seated in the second vehicle
before the defendant, [ ], occupied the driver’s seat of [victim’s] car and sped away. [Defendant] was not in [victim’s]
presence at the time the car was taken. The statute, as enacted, requires the car to be taken ‘in the presence of ’ the
victim before the crime of robbery of a motor vehicle can be established. I must conclude that George is entitled to
arrest of judgment on this specific crime, given the unique facts of this case.

Id., at 921.
15 Jones was written by present Supreme Court Justice Eakin. Notably, Jones produced a dissenting opinion from Judge Brosky,
the author of the majority opinion in George. Judge Brosky did not change his view in the intervening three years. His majority
opinion in George and his dissent in Jones shows that each addresses a different element. George is an 2nd element case – in the
presence of – where Jones is a 3rd element case – use of force.
16 It is this Court’s hope that our Superior Court will use this case to further the development of the law in regards to this statute
for the benefit of my colleagues and those lawyers who toil in the vineyards known as criminal defense. See, Pa.R.A.P. 3519.

Commonwealth of Pennsylvania v.
Herbert Lee Walker

Commonwealth Appeal—Suppression—Terry Frisk—Expectation of Privacy in Vehicle—
Suspicion that Defendant was Armed and Dangerous—Inevitable Discovery

No. CC 2013-10113. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—August 25, 2014.

OPINION
On April 22, 2013, Herbert Walker was a passenger in a car that was stopped by a Pennsylvania state trooper. Walker was

searched and drugs were taken from his pocket. The automobile was also searched and guns were discovered.
Walker was charged with 6 crimes and a summary offense.1 On January 8, 2014, his then lawyer filed an omnibus pretrial motion

seeking the suppression of physical evidence and statements made by Walker. On May 21, 2014, the parties gathered for a
suppression hearing. Before it began, his present lawyer moved to amend his motion to add a claim of racial profiling.2 The amend-
ment was allowed and the government presented three Pennsylvania state troopers to rebut the assertions of illegality. Upon
conclusion of the hearing, the record was closed and a scheduling order for written arguments was issued. Both parties have
complied with the filing deadlines.
The case is now ripe for resolution but it will travel two different paths. The decision fulcrum on the gun aspect of the case

comes on an issue that neither party addressed. That is expectation of privacy. The key to the decision on the drug part of this case
is whether the government met its burden of proof on an exception to the exclusionary rule.3

Expectation of Privacy: Passenger in a Vehicle
Walker was one of 5 people in the vehicle. He was in the rear seating area right behind the front seat passenger. Suppression

Hearing Transcript (“SHT”), pg. 9 (May 21, 2014).4 Walker did not testify at the hearing. Nor did he present testimonial evidence
from third parties. He presented no documents. His cross-examination of the 3 law enforcements witnesses did not address
Walker’s connection to this particular vehicle. So, the question becomes: Does Walker have an expectation of privacy in the auto-
mobile where evidence was seized? The short answer is “No”, he does not.
“The concept of standing in a criminal search and seizure context empowers a defendant to assert a constitutional violation and

thus seek to exclude or suppress the government’s evidence pursuant to the exclusionary rules under the Fourth Amendment of
the United States Constitution or Article 1, Section 8 of the Pennsylvania Constitution.” Commonwealth v. Hawkins, 718 A.2d 265,



november 14 ,  2014 page 381

266 (Pa. 1998). “A defendant moving to suppress evidence has the preliminary burden of establishing standing and a legitimate
expectation of privacy. Standing requires a defendant to demonstrate one of the following: (1) his presence on the premises at the
time of the search and seizure; (2) a possessory interest in the evidence improperly seized; (3) that the offense charged includes
as an essential element the element of possession; or (4) a proprietary or possessory interest in the searched premises. A defen-
dant must separately establish a legitimate expectation of privacy in the area searched or thing seized.” Commonwealth v. Powell,
994 A.2d 1096, 1103 (Pa. Super. 2010), citing, Hawkins, supra,; [other citations omitted].
Standing is not an issue here. The Information charges Walker possessory based offenses associated with heroin and a firearm.5

He has standing. Commonwealth v. Sell, 470 A.2d 457 (Pa. 1979)(holding that a possessory offense charge is sufficient, without
more, to confer standing); see also, Commonwealth v. Knowles, 327 A.2d 19 (Pa. 1974).
The “essential effect” of this standing conclusion “is to entitle a defendant to an adjudication of the merits of a suppression

motion. In order to prevail on such a motion, however, a defendant is required to separately demonstrate a personal privacy interest
in the area searched or effects seized, and that such interest was ‘actual, societally sanctioned as reasonable, and justifiable.’”
Hawkins, supra., 718 A.2d at 267; see also, Commonwealth v. Millner, 888 A.2d 680,689-692 (Pa. 2005). “Specific allegations in a
motion will usually be sufficient to require the Commonwealth to proceed with evidence of the legality of the search, but will not
relieve the defendant of showing a basis for a reasonable expectation of privacy, either through cross-examination of the
Commonwealth’s witnesses or by the defendant’s own evidence.” Rudovsky, The Law of Arrest, Search, and Seizure in
Pennsylvania 5th Ed., pg. 17 (PBI Press 2009).
The Court will assume without deciding the question of whether Walker’s motion adequately shifted the burden to the govern-

ment to justify law enforcement’s actions.
With this assumption, our inquiry marches forward. A defendant must still “separately establish a legitimate expectation of

privacy in the area searched or thing seized.” Hawkins, supra, 718 A.2d at 267. This determination “is a component of the merits
analysis of the suppression motion”, Millner, supra, 888 A.2d at 691 (Pa. 2005), and “is made upon evaluation of the evidence
presented by the [government] and the defendant.” Commonwealth v. Burton, 973 A.2d 428,435 (Pa. Super. 2009)(en banc).
Walker failed to show he had a reasonable expectation of privacy in the car where “two loaded pistols” were found. SHT, 38.

The Court will infer that the vehicle was owned and registered to the driver. The Court makes this circumstantial based conclu-
sion from the fact that the driver produced documents in response to law enforcement’s request, the officer checked this infor-
mation through this computer and nothing further was ever mentioned about these documents. Had there been an issue or some
disconnect with that driver, the Court is confident that such evidence would have been presented. Its absence helps the Court reach
the inference it has made. Other than this inferred fact, the record is woefully inadequate on other facts and circumstances that
justify a passenger in this vehicle being entitled to complain about police actions in taking items of evidentiary value from that
same vehicle. See, Commonwealth v. Powell, 994 A.2d 1096 (Pa. Super. 2010), appeal denied, 2010 Pa. LEXIS 2770 (Dec. 1, 2010)
(Passengers in cars that are searched must come forward with some evidence that they had a privacy interest in the place or thing
searched). Because Walker has failed to show an expectation of privacy in the vehicle he was a passenger, all items procured from
the vehicle will be admissible at his upcoming trial.6

Inevitable Discovery
The government concedes Walker’s constitutional rights against an unreasonable search and seizure were violated. See, foot-

note 3, supra. The violation happened when law enforcement officers searched him when he exited a properly stopped vehicle.7

The search took place without any circumstances being present that led law enforcement to believe he was armed and dangerous.
“It’s protocol that we pull one person out at a time [and] pat them down…” SHT, 15. From the perspective of a judicial historian,
it was as plain a violation of the teachings from Terry v. Ohio as one will see.
Despite the admission of illegal activity, the government still seeks to have the heroin taken from Walker’s pants pocket used

against him at his upcoming trial. The government’s theory has a title - inevitable discovery.

The government’s efforts at setting forth the nuances of this exception to the exclusionary rule are elementary. It references
Commonwealth v. Anderson, 40 A.3d 1245 (Pa. Super. 2012) and Commonwealth v. Bailey, 986 A.2d 860 (Pa. Super. 2009). Anderson
came from this very courtroom. The Superior Court reversed the suppression ruling, and advanced two alternative theories to
justify the seizure of evidence. One was inevitable discovery. On this topic, the Court said:

“Further, we note that the contraband is also admissible under the inevitable discovery doctrine [6] because it would have
been discovered during the valid search for marijuana. See id.; Commonwealth v. Miller, 555 Pa. 354, 724 A.2d 895, 900
n. 5 (1999), cert. denied, 528 U.S. 903, 120 S.Ct. 242, 145 L.Ed.2d 204 (1999); Commonwealth v. Ingram, 814 A.2d 264, 272
(Pa.Super.2002), appeal denied, 573 Pa. 671, 821 A.2d 586 (2003).
[ ].

[6] “The inevitable discovery doctrine provides: [E]vidence which would have been discovered was sufficiently purged
of the original illegality to allow admission of the evidence. [I]mplicit in this doctrine is the fact that the evidence would
have been discovered despite the initial illegality.” Commonwealth v. Bailey, 986 A.2d 860, 862 (Pa.Super.2009), appeal
denied, 606 Pa. 660, 995 A.2d 350 (2010). Evidence is admissible under this doctrine where the Commonwealth
demonstrates “ by a preponderance of the evidence that the illegally obtained evidence … inevitably would have been
discovered through lawful means.”

40 A.3d at 1249.

While Anderson sets forth the concept and, if that was counsel’s purpose, then that is fine. However, any effort to apply the
Anderson holding to our situation would not be wise. A cold read of Anderson would suggest that the government raised and
litigated the inevitable discovery issue before the trial court. Such a conclusion would be wrong. At no time during the trial phase
of that case did the government advance a position recognizing illegality but then offering the excuse that “we would have found
it anyway”. The government’s effort here is drastically different than the effort put forth by government counsel in the Anderson
matter.
The government’s reference to Bailey is a bit more helpful. There the “only issue before [the court] is whether the gun would

have been discovered absent the invalid search.” 986 A.2d at 862. In affirming the trial court’s denial of suppression, the Court
identified the concept as follows.
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“The inevitable discovery doctrine provides: [E]vidence which would have been discovered was sufficiently purged of
the original illegality to allow admission of the evidence…. [I]mplicit in this doctrine is the fact that the evidence would
have been discovered despite the initial illegality. If the prosecution can establish by a preponderance of the evidence
that the illegally obtained evidence ultimately or inevitably would have been discovered by lawful means, the evidence
is admissible.”.

Id. The concurring statement from Judge McEwen is very insightful. He emphasized the need for facts on the topic.

“… I write separately to state that my decision to join is based upon the fact that the arresting officer testified, without
contradiction or rebuttal, that appellant’s car ‘would have been towed’ and ‘an inventory search of the vehicle’ would have
been performed. See: N.T., November 21, 2006. Thus, despite the fact that there was no written policy produced by the
Commonwealth to explain the parameters of this towing policy, the learned Judge Anthony Mariani, who presided over
the suppression hearing, had, in my view, an ample basis for refusing to suppress the recovery of the subject weapon
under the doctrine of inevitable discovery.”

Id., at 863-864.

With that review of the government’s written argument completed, the Court will expend some resources and make some
observations as this is the first opportunity for this Court to discuss this exception to the general rule that suppression follows an
illegal search or seizure.

U.S. Supreme Court
The inevitable discovery doctrine originates from the 1984 decision by our U.S. Supreme Court in Nix v. Williams, 467 U.S.

431, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984). Nix involved a kidnapping and murder of a 10 year old girl from a YMCA in
Des Moines, Iowa where she attended a sporting event with her parents. Soon after her disappearance, the defendant was seen
leaving the facility carrying a large bundle wrapped in a blanket. A teenager told police that he helped Williams open his car
door and saw two legs in it and they were skinny and white”. 467 U.S. at 434. The next day, Williams’ car was found about 160
miles away. Between that location and Des Moines, various items of the young girl and Williams were found at a rest stop.
Police surmised that Williams left the body of the young girl somewhere between Des Moines and the rest stop. A large scale
search was undertaken. While this ground based search was underway, Williams surrendered. He was arraigned and two
Des Moines officers made the trip and brought him back to Des Moines. During the return trip, a detective began a conversation
with Williams.

“I want to give you something to think about while we’re traveling down the road. . . . They are predicting several inches
of snow for tonight, and I feel that you yourself are the only person that knows where this little girl’s body is . . . and if
you get a snow on top of it, you yourself may be unable to find it. And since we will be going right past the area [where
the body is] on the way into Des Moines, I feel that we could stop and locate the body, that the parents of this little girl
should be entitled to a Christian burial for the little girl who was snatched away from them on Christmas [E]ve and
murdered. . . . [A]fter a snow storm, [we may not be] able to find it at all. Leaming told Williams he knew the body was
in the area of Mitchellville — a town they would be passing on the way to Des Moines. He concluded the conversation by
saying: “I do not want you to answer me. . . . Just think about it. . . .”

467 U.S. at 435-436. As Williams and his police escorts got closer to their destination, Williams “agreed to direct the officers to the
child’s body”. 467 U.S. at 436. At the moment when Williams guided the officers to the body, a search team was about 2 ½ miles
away. The body was found “within the area to be searched.” Id.
At Williams’ trial, “the prosecution did not offer Williams’ statements into evidence, nor did it seek to show that Williams had

directed the police to the child’s body. However, evidence of the condition of her body as it was found, articles and photographs of
her clothing, and the results of post mortem medical and chemical tests on the body were admitted.” 467 U.S. at 437. “The trial
court concluded that the State had proved by a preponderance of the evidence that, if the search had not been suspended and
Williams had not led the police to the victim, her body would have been discovered ‘within a short time’ in essentially the same
condition as it was actually found.” Id., at 437-438. The trial court also ruled that, if the police had not located the body, the search
would clearly have been taken up again where it left off, given the extreme circumstances of this case, and the body would [have]
been found in short order. [ ]. In finding that the body would have been discovered in essentially the same condition as it was
actually found, the court noted that freezing temperatures had prevailed and tissue deterioration would have been suspended. [ ].
The challenged evidence was admitted, and the jury again found Williams guilty of first-degree murder; he was sentenced to life
in prison.
In Nix, the Court was asked to determine if “evidence pertaining to the discovery and condition of the victim’s body was

properly admitted on the ground that it would ultimately or inevitably have been discovered even if no violation of any constitu-
tional or statutory provision had taken place.”. 467 U.S. at 437. In concluding that this evidence could be admitted, the deterrence
rationale played a big role.

“[T]he derivative evidence analysis ensures that the prosecution is not put in a worse position simply because of some
earlier police error or misconduct. The independent source doctrine allows admission of evidence that has been discov-
ered by means wholly independent of any constitutional violation. That doctrine, although closely related to the inevitable
discovery doctrine, does not apply here; [ ]. The independent source doctrine teaches us that the interest of society in
deterring unlawful police conduct and the public interest in having juries receive all probative evidence of a crime are
properly balanced by putting the police in the same, not a worse, position that they would have been in if no police error
or misconduct had occurred.[ ] [citations omitted]. When the challenged evidence has an independent source, exclusion
of such evidence would put the police in a worse position than they would have been in absent any error or violation.
There is a functional similarity between these two doctrines in that exclusion of evidence that would inevitably have been
discovered would also put the government in a worse position, because the police would have obtained that evidence if
no misconduct had taken place. Thus, while the independent source exception would not justify admission of evidence in
this case, its rationale is wholly consistent with, and justifies, our adoption of the ultimate or inevitable discovery excep-
tion to the exclusionary rule.
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467 U.S. at 443-444.

Just 4 years after Nix, the U.S. Supreme Court provided clarity to its holding through its decision in Murray v. United States,
487 U.S. 533, 538-539, 108 S.Ct. 2529, 101 L.Ed.2d 472 (1988).
A review of the facts in Murray is helpful. Agents received a tip that certain people were involved in a conspiracy to distribute

drugs. Surveillance revealed Murray and a co-defendant drive separate cars to a warehouse. Twenty minutes later, both drive their
respective vehicles away from the warehouse. They then transferred the cars to two other people. Agents followed those drivers.
Inside the cars was marijuana. Agents came back to the warehouse and forced their way inside. They saw numerous burlap-
wrapped bales of marijuana. While the warehouse was kept under surveillance, some agents applied for and received a search
warrant for the warehouse. Their application to search did not reveal that the agents had previously broke into the warehouse
and saw what they saw. The magistrate issued the warrant based on the information the agents had learned about before the
warrantless entry. The warrant was then executed and 270 bales of marijuana were seized. Before trial, a suppression motion was
filed. It was denied. An appeals court affirmed.
The Court’s analysis began with recognition of the rationale for the “independent source” doctrine.

“T]he interest of society in deterring unlawful police conduct and the public interest in having juries receive all probative
evidence of a crime are properly balanced by putting the police in the same, not a worse, position that they would have
been in if no police error or misconduct had occurred. . . . When the challenged evidence has an independent source, exclu-
sion of such evidence would put the police in a worse position than they would have been in absent any error or violation.

Murray, 487 U.S. at 537, citing, Nix. It was followed by a characterization of the issue. “The dispute here is over the scope of this
doctrine. Petitioners contend that it applies only to evidence obtained for the first time during an independent lawful search. The
Government argues that it applies also to evidence initially discovered during, or as a consequence of, an unlawful search, but later
obtained independently from activities untainted by the initial illegality.” Id., at 537.
Ultimately, the government’s potion was upheld but not before the Court distinguished the present case from Nix.

“There, incriminating statements obtained in violation of the defendant’s right to counsel had led the police to the
victim’s body. The body had not in fact been found through an independent source as well, and so the independent source
doctrine was not itself applicable. We held, however, that evidence concerning the body was nonetheless admissible
because a search had been under way which would have discovered the body, had it not been called off because of
the discovery produced by the unlawfully obtained statements. 467 U.S. at 448-450. This ‘inevitable discovery’ doctrine
obviously assumes the validity of the independent source doctrine as applied to evidence initially acquired unlawfully.
It would make no sense to admit the evidence because the independent search, had it not been aborted, would have found
the body, but to exclude the evidence if the search had continued and had in fact found the body. The inevitable discov-
ery doctrine, with its distinct requirements, is in reality an extrapolation from the independent source doctrine”.

487 U.S. at 539.

The Pennsylvania Experience
Our Supreme Court has referenced the phrase “inevitable discovery” on 12 occasions.8 The earliest was 1978 in Commonwealth

v. Wideman, 385 A.2d 1334 (Pa. 1978). The most recent was 8 years ago in Commonwealth v. Wiley, 904 A.2d 905 (Pa. 2006).
Sandwiched between these two cases are the decisions of Mason, Miller, Pakacki andMelendez, which are deserving of discussion
to varying degrees.

Wideman is significant for it was published 6 years before Nix and demonstrates the foundation of the exclusionary rule.
Wideman was a murder prosecution. During his second trial, Wideman argued “the trial court erred in admitting into evidence a
gun which allegedly had been used in the slaying. Police found the gun in a sewer at the corner of Bouvier and Berks Streets in
Philadelphia after [Wideman] gave police this information in his confessions, which this court later ruled inadmissible.” Id., at
1335. On his second appeal, Wideman argued “the gun was the fruit of the illegal confession, and, therefore, is inadmissible.” Id.
The Wideman court agreed.
The decision rested upon a heavy dose of the U.S. Supreme Court’s leading case on the exclusionary rule – Wong Sun and the facts.

“In its well-known decision in Wong Sun v. United States, [ ], the Supreme Court of the United States restated the princi-
ple that the exclusionary rule which prohibits the use of evidence obtained from an accused in violation of the Fourth or
Fifth Amendments prohibits also the indirect use of such evidence. On the question as to what evidence must be consid-
ered as obtained as a direct result of an unlawful invasion, and so excluded, the Court said, in a frequently quoted passage:

“We need not hold that all evidence is ‘fruit of the poisonous tree’ simply because it would not have come to light but for
the illegal actions of the police. Rather, the more apt question in such a case is ‘whether, granting the establishment of
the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality
or instead by means sufficiently distinguishable to be purged of the primary taint’. Wong Sun,”.

385 A.2d at 1335-1336. From this premise, the Wideman court then reviewed the trial court’s conclusion “that the gun in question
inevitably would have been discovered.” 385 A.2d at 1336.

“What the suppression court learned from past experience is simply not relevant; [ ] neither is what the suppression judge
would have done had he been the detective in charge. The court’s consideration must be limited to the evidence before
it. Here, the record simply does not support the finding that the gun inevitably would have been discovered. Since the
taint of the illegal confession has not been dissipated, the gun was improperly admitted into evidence.”

385 A.3d at 1337.

Fifteen years after Wideman, the Court decided Commonwealth v. Mason, 637 A.2d 251 (Pa. 1993). While mentioning
“inevitable discovery”, Mason is not the poster-child for that doctrine.9 Mason is an “independent source doctrine” case. See,
Commonwealth v. Henderson, 47 A.3d 797,798 (Pa. 2012)(“In this appeal arising in the suppression context, we consider
Pennsylvania’s unique variant of the independent source rule, deriving from Commonwealth v. Mason, 535 Pa. 560, 637 A.2d 251
(1993)”).
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Three years after Mason, the Supreme Court “clarified” its holding in Commonwealth v. Melendez, 676 A.2d 226,231 (Pa. 1996).
The clarification stems from whether Mason required “an absolute exclusion of evidence which was illegally seized in warrantless
police intrusions of a home or whether the illegally seized evidence might be salvaged through exceptions to the warrant require-
ment such as the independent source rule.” 676 A.2d at 231. Melendez held “that such illegally seized evidence may be admitted
into evidence through exceptions to the warrant requirement such as the independent source rule. Id.
While the Court ruled the doctrine had no application to the facts before it, the lasting impression of Melendez is adding to, if

not, creating confusion between the concepts of “independent source” and “inevitable discovery”. The following comment is fuel
for this conclusion.

“The inevitable discovery rule, sometimes referred to as the ‘independent source rule,’ is that if the prosecution can
demonstrate that the evidence in question was procured from an independent origin, such evidence is admissible.”

676 A.2d at 230.10

In 1999, the inevitable discovery doctrine was on the Supreme Court’s plate. But, it was only addressed as an afterthought. To
some, this is nothing more than dicta.11 In Commonwealth v. Miller, 724 A.2d 895 (Pa. 1999), an inevitable discovery argument was
advanced by the government as an alternative way in which to support the trial court’s denial of a request to suppress. The Miller
court found “the police acted in response to the urging of Miller’s family and based upon a reasonable belief that the Millers were
inside the residence and in need of assistance. Hence, the trial court’s finding of exigent circumstances is supported by the record.”
Id., at 900. The Miller court then added, by way of a footnote,

“[T]hat as a matter of Fourth Amendment jurisprudence, the evidence seized from Miller’s house would also have been
admissible because it inevitably would have been discovered. See Nix v. Williams, 467 U.S. 431, 449-50, 104 S.Ct. 2501,
2512, 81 L.Ed.2d 377 (1984).”

724 A.2d at 900.

In 2006, the Supreme Court decided Commonwealth v. Pakacki, 901 A.2d 983 (Pa. 2006), Again, the “inevitable discovery”
aspect of the case was not front and center. The Pakacki court was “asked to determine whether [Pakacki] was subject to a
custodial interrogation when he was stopped by an officer investigating a shooting, and whether the officer’s subsequent seizure
of a marijuana pipe was justified under the ‘plain feel’ doctrine.” The Court ruled “plain feel” justified the officer’s actions.
Nevertheless, that didn’t stop the Court from going further.12

“Ultimately, the court held the denial of the defendant’s suppression motion was proper under the doctrine of inevitable dis-
covery. Id., at 272. Here, the issue of inevitable discovery has not been raised, and the facts do not indicate it would apply.”

901 A.2d at 987 f.n.3.

The final reference to the ‘inevitable discovery” doctrine by our state Supreme Court comes 8 years ago by way of a dissenting
opinion to the dismissal of an appeal as being improvidently granted. In Commonwealth v. Wiley, 904 A.2d 905 (Pa. 2006), Justices
Eakin and Newman wanted to hear the case. Justice Eakin wasted no words. 

“I believe this case presents the Court with the opportunity to clarify the distinctions between the inevitable discovery
exception and independent source exception to the exclusionary rule.”

904 A.2d at 911. Justice Newman provided much more analysis but her thesis was consistent with her colleague.

“I respectfully dissent from the Majority of this Court in its decision to dismiss the above matter as improvidently
granted. In particular, I feel that this case gives the Court an opportunity to clarify the law regarding the differences
between the independent source doctrine and the inevitable discovery doctrine, as well as to confirm the validity of
both doctrines.”

904 A.2d at 906.

This Case
Given the review this Court has undertaken, it feels comfortable in the foundation of the “inevitable discovery” doctrine, its

nuances and how it has been applied and not applied in various factual scenarios. With this core knowledge, the Court can now
turn to the present facts.
The biggest observation the Court has of the government’s argument is the genesis of its position. The Court believes the

argument was hatched in the confines of the District Attorney’s office on the 4th floor of this Courthouse when the assistant
assigned this case sat down and began to write his written argument in opposition to the motion to suppress. At some point in that
process, counsel repeated a phrase made popular by Tom Hanks in the 1995 movie Apollo 13 – “Houston, we have a problem!”
The problem government counsel realized was the illegal search conducted on Walker as he exited the vehicle.
In an effort to save the ship from the black hole of suppression, the government advances “inevitable discovery”. The fatal

weakness in the government’s position is the lack of facts. Their written argument puts forth not a single fact with appropriate
reference to the suppression transcript. The augment is nothing but supposition. It is a hope, a dream, a forecast of what would
have happened but without the supporting factual basis. Walker’s constitutional protections cannot be decided upon such a fleet-
ing constellation. Returning to Nix, a search was already taking place for the little girl’s body. The facts played out before that trial
court allowed for the inference to be made that in short time the search team, which was 2 ½ miles away, would have discovered
the body. See, 467 U.S. at 456-457, Concurring Opinion, Justice Stevens (“[W]hen the burden of proof on the inevitable discovery
question is placed on the prosecution, …, it must bear the risk of error in the determination made necessary by its constitutional
violation. The uncertainty as to whether the body would have been discovered can be resolved in its favor here only because, as
the Court explains ante at 448-450, petitioner adduced evidence demonstrating that, at the time of the constitutional violation, an
investigation was already under way which, in the natural and probable course of events, would have soon discovered the body.”)
(emphasis added). In Bailey, cited by the government, the trial court had evidence before it as to what would have happened. 986
A.2d at 863-864 (“arresting officer testified, without contradiction or rebuttal, that appellant’s car ‘would have been towed’ and
‘an inventory search of the vehicle’ would have been performed.”).
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These are but two examples of how the government’s evidentiary presentation needs to anticipate problems and give the trial
court a fact based alternative reason not to suppress. Here, law enforcement took the heroin from Walker’s pants pocket by taking
advantage of the direct chain of events arising from his exit from the vehicle. The government’s effort at proving otherwise dooms
its mission to have this item as an exhibit at the upcoming trial.
A corresponding order will be issued consistent with the conclusions reached herein.

BY THE COURT:
/s/Williams, J.

1 The accusations are: receiving stolen property, carrying a firearm without a license, possession with intent to deliver (heroin),
possession (heroin), possession of a small amount of marijuana, possession of drug paraphernalia and carrying a loaded weapon.
The last offense is the summary infraction.
2 Walker later abandoned this claim. His written argument focused on two issues. Neither of which dealt with the idea of “racial
profiling”. Brief in Support of Motion to Suppress, (Aug. 19, 2014). Counsel is reminded to have pages of future written arguments
numbered in consecutive fashion.
3 Surprisingly, Walker’s written argument fails to recognize the government’s major concession despite having their written
argument for over a month. “Those two factors alone [window tint and smell of marijuana] do not rise to the level of an artic-
ulable reasonable suspicion for a Terry-frisk. Unfortunately, the collective testimony of the troopers falls short of triggering a
Terry-frisk upon the occupants exiting the vehicle.” Findings of Fact and Brief in Support of Conclusions of Law, (“Government
Brief”), pg. 10 (July 11, 2014). Concessions like this confirms that the Court’s long-time habit and custom of having the govern-
ment write first is the preferred way of handling post-suppression written submissions. Had this concession been recognized by
Walker, his written argument could have been all about the exception the government is relying upon. Instead, we are left with no
advocacy on this point from Walker.
4 The Court received the court reporters work product on June 10, 2014.
5 The Court’s possessory based standing conclusion should not be viewed as passing judgment on the other possible predicates
for standing.
6 The suppression hearing did not reveal where the marijuana – the basis for Count 5 of the Information – was recovered. Likewise,
the item or items that form the basis of Count 6 – paraphernalia – was not revealed at the hearing. The Court assumes the basis for
Counts 1, 2 and the summary are based upon one of the two loaded pistols found in the vehicle. However, the Information fails to
identify the precise firearm which is the genesis of those three accusations.
7 It is beyond peradventure that law enforcement had the right to stop the vehicle based upon the observed window tint motor
vehicle code violation. Commonwealth v. Chase, 960 A.2d 108 (Pa. 2008).

Equally impervious to attack is the ability of law enforcement to remove passengers from the vehicle. Our Supreme Court has
recognized that an officer conducting a valid traffic stop may order the occupants of a vehicle to get out of the vehicle to assure
his own safety. Pennsylvania v. Mimms, 434 U.S. 106,111, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977)(a police officer may order the
driver of a lawfully stopped car to exit his vehicle) and Maryland v. Wilson, 519 U.S. 408, 415, 117 S.Ct. 882, 137 L.Ed.2d 41
(1997)(“We therefore hold that an officer making a traffic stop may order passengers to get out of the car pending completion
of the stop.”). Pennsylvania is consistent with this federal precedent. In fact, 2 years before Wilson was decided our Superior Court
applied the Mimms rule to a passenger. Commonwealth v. Brown, 654 A.2d 1096, 1102 f.n. 5 (Pa. Super. 1995)(“[I]n all cases
involving lawful traffic stops, it is not unreasonable for an officer to request that the passengers in a lawfully stopped car exit the
vehicle so that the safety of the officer is, if not insured, at least better protected.”); see also, Commonwealth v. Freeman, 757 A.2d
903,907 f.n.4 (Pa. 2000)(discussing Mimms and Wilson in the context of a vehicle stop.).
8 Six of those decisions justify the inferior position of a footnote. In Commonwealth v. Black, 552 A.2d 1046, 1048 (Pa. 1989) the
mention comes in a dissent by Justice Papadakos to an order dismissing an appeal as improvidently granted. In 1985, the phrase
is mentioned in the context of the Court deciding what is the proper standard of proof necessary to impose a mandatory minimum
sentence. Commonwealth v. Wright, 494 A.2d 354 (Pa. 1985). Similarly, in 2011, the Court referenced the phrase when deciding to
place the “burden of proof on the capital defendant” with respect to mental retardation. Commonwealth v. Sanchez, 36 A.3d 24, 67
(Pa. 2011). In Commonwealth v. Glass, 754 A.2d 655,656 (Pa. 2000), the phrase is mentioned in passing as the Court ruled
anticipatory warrants “do not per se violate Article I, § 8.”. In Commonwealth v. Cosneck, 836 A.2d 871 (Pa. 2003) the phrase was
mentioned as part of the procedural history as the court discussed the right to appeal a pre-trial ruling. Likewise, in
Commonwealth v. Lehman, 870 A.2d 818 (Pa. 2005), the procedural history of the case reveals the reference as does a closing
comment. “Because Officer Wagner’s actions did not violate the MPJA, we need not address the merits of the Superior Court’s
application of the inevitable discovery doctrine.” 870 A.2d at 821.
9 The reference comes as the Court describes how the litigants packaged the issues before it. “… if this court is to recognize the
‘inevitable discovery’ and ‘independent source’ doctrines of federal cases, special limitations should be imposed upon these
doctrines where private dwellings are concerned and where police conduct is undertaken in bad faith. The federal doctrines at
issue provide, in essence, that if the evidence in question inevitably would have been discovered through a source independent of
the alleged police misconduct, the evidence is admissible.” [citations omitted]. 637 A.2d at 253.
10 The “inevitable discovery rule” and the “independent source rule” are distinct doctrines. United States v. Herrold, 962 F.2d
1131, 1140 (3rd Cir. 1992) (“[U]nder the independent source doctrine, evidence that was in fact discovered lawfully, and not as a
direct or indirect result of illegal activity, is admissible. In contrast, the inevitable discovery doctrine, applied in Nix, permits the
introduction of evidence that inevitably would have been discovered through lawful means, although the search that actually led
to the discovery of the evidence was unlawful. The independent source and inevitable discovery doctrines thus differ in that the
former focuses on what actually happened and the latter considers what would have happened in the absence of the initial
search.”).
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11 “Statements and comments in an opinion concerning some rule of law or legal proposition not necessarily involved nor essential
to determination of the case in hand are obiter dicta, and lack the force of adjudication.” Giffear v. Johns-Manville Corp., 429
Pa.Super. 327, 334 n.6, 632 A.2d 880, 884 n.6 (1993) (quoting Black’s Law Dictionary 409 (5th ed. 1979)), aff ’d, 543 Pa. 664, 674 A.2d
232 (1996).
12 The citation history of Pakacki is supportive that its “inevitable discovery” comment is nothing more than dicta. Not one of the
25 cases which reference the opinion does so for its comment on “inevitable discovery”.

Commonwealth of Pennsylvania v.
Effon Wilson

Commonwealth Appeal—Suppression—Search of Car Interior—Expectation of Privacy—Officers Not Credible

No. CC 2013-17660. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—August 4, 2014.

OPINION
Some rather minor matters brought law enforcement into the life of Effon Wilson (“Wilson”) on December 4, 2013. As a result

of their paths crossing, Wilson was charged with 2 gun crimes.1

A hearing was held on May 21, 2014, following Wilson’s suppression motion filed on April 4, 2014. Wilson’s claimed the search
of his vehicle was “unlawful”. Suppression Motion, paragraph 34 (April 4, 2014). To rebut this assertion of illegality, the govern-
ment presented testimony from two City of Pittsburgh police officers: Andrew Baker and Scott Love. The defense relied upon the
power of cross-examination. The record was then closed and an order was issued for the submission of written argument. Both
parties complied in a timely fashion. The legality of the government using a particular gun against Wilson can now be resolved.
Neither party addresses the initial issue in any search and seizure scenario. Does the citizen accused have an expectation of

privacy in the place that was searched? In other words, does Wilson have an expectation of privacy in the vehicle from which the
gun was taken? The Court finds he does. After the vehicle was stopped, Officer Baker (“Baker”) approached the car and asked for
“license, registration, [and] insurance information”. Suppression Hearing Transcript (“SHT”), pg. 8. He received all of the
requested documents. Id. The Court understands what those documents reveal from its own life experience. That knowledge, when
coupled with the absence of any evidence about a problem with those documents, allows this Court to feel comfortable in its
conclusion that Wilson had an expectation of privacy in that vehicle.2

This case will rise or fall on the believability of the witnesses. It is this Court’s duty and obligation to make such determina-
tions. See, Commonwealth v. Elmobdy, 823 A.2d 180,183 (Pa. Super. 2003)(“It is within the suppression court’s sole province as
factfinder to pass on the credibility of witnesses and with weight to be given their testimony.”); Commonwealth v. McCracken, 659
A.2d 541,546 (1995)(Appellate courts must defer to credibility determinations of the trial court, who observed the witness’s
demeanor first hand).
On December 4, 2013, Wilson is driving a white mini-van in the West End section of the City of Pittsburgh. Its music was

blaring. It did not stop at a stop sign. One of the rear taillights was not working. SHT, 12. These observations caused law enforce-
ment to put on their lights and sirens. Wilson stopped his vehicle in response. It’s about 10 o’clock at night. Officer Baker
approached the driver from the passenger side of the vehicle. SHT, 7.3 It was Wilson. He was the only one in the car. Officer Baker
asked for his license, registration and insurance information. SHT, 8. Wilson produced each document. Officer Baker walked back
to the police vehicle. Officer Love then approached. Love asked, “Do you have any weapons on you?”. “No, I don’t”, was Wilson’s
reply. SHT, 26. Love then directed the driver to get out of the car.4 The reason? “[T]o do a wing span search to be sure there weren’t
any weapons in the vehicle.” SHT, 9.
With Wilson now removed from the vehicle, a search of the interior compartment of the vehicle takes place. Officer Baker sees

“the butt of a firearm sticking out of a tossle cap.” SHT, 10, 19. Baker makes a signal to Officer Love. SHT, 11, 27. Wilson is hand-
cuffed. SHT, 27.
The government’s position is that there was reasonable suspicion for the officers to conduct a wing-span search of the interior

compartment of the vehicle Wilson was driving. Memorandum of Law Against Suppression, pg. 3 ((June 30, 2014). It relies upon
the “nighttime stop, high crime area, furtive movement, [and] [Wilson’s] hesitant behavior”. Id. The stop took place around 10
p.m. on a December night. The Court infers that it was dark out. The high crime area is an opinion offered from Officer Love.
The Court does not believe the opinion. The government produced an insufficient factual basis for that conclusion (area is a high
crime area) to be made. This is especially so when one considers the constitutional significance attached to that determination.5

The furtive movement the government centers their argument upon is simply not believable. From this Court’s view, and seeing
both witnesses testify from about 6 feet away, these officers wanted inside that vehicle and they were going to get there regard-
less of the facts. As set forth already, the facts do not support the government’s premise that Wilson made a hand movement
towards the rear seat area of his vehicle. As for Wilson’s claimed “hesitant” behavior, the Court finds there was none. Upon being
asked from the vehicle, Wilson asked two questions. Officer Love responded to both and then Wilson exited the car. SHT, 26. The
Court finds that is not “hesitant behavior”. In sum, the Court finds there was an insufficient collection of facts to justify the search
of Wilson’s vehicle.
The government’s case law references – Commonwealth v. Murray, 936 A.2d 76 (Pa. Super. 2007) and Commonwealth v. Brown,

64 A.3d 1102 (Pa. Super. 2013) do not support its position. In Murray, the movements by the driver after the stop but before
approach by law enforcement were critical to the Court’s conclusion that the search was valid. Here, there is no similar factual
finding. The utility of Brown is suspect. First, the Court ruled review of the search issue is not possible.

“Appellant argues that the movements of the passenger witnessed by [the officer] did not provide him with sufficient
cause to fear for his safety to justify a weapons search. We need not decide this issue because Appellant failed to prove
as a threshold matter that he had a reasonable expectation of privacy in the truck.”
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64 A.3d at 1106 (emphasis added). After reaching that conclusion, the Brown panel felt the need to author some dicta. A key
component to the matrix there was the observations of movement within the interior compartment of the vehicle. Id., at 1108-1109.
A similar finding is not part of this case.
Considering the Court’s conclusion that the search of the vehicle was not consistent with either of our constitutions, Wilson’s

argument about the need to obtain a search warrant and the government’s rebuttal concerning Pennsylvania’s recently adopted
automobile exception to the warrant requirement under Commonwealth v. Gary, 91 A.3d 102 (Pa. 2014)(“After consideration of
relevant federal and state law, we now hold that with respect to a warrantless search of a motor vehicle that is supported by prob-
able cause, Article I, Section 8 of the Pennsylvania Constitution affords no greater protection than the Fourth Amendment to the
United States Constitution. Accordingly, we adopt the federal automobile exception to the warrant requirement, which allows
police officers to search a motor vehicle when there is probable cause to do so and does not require any exigency beyond the
inherent mobility of a motor vehicle.”) is now moot.
An order consistent with this opinion will be separately entered.

BY THE COURT:
/s/Williams, J.

1 The precise crimes are: persons not to possess, 18 Section 6105(a)(1) and (b) and carrying a firearm without a license, 18 Section 6106.
2 The concept of “standing” was also glossed over by both parties. Despite Pennsylvania allowing for standing in possessory based
offenses, 4th Amendment jurisprudence does not follow that path. Federal law has mashed the standing concept into the expecta-
tion of privacy matrix.
3 On cross-examination, Officer Baker said he approached “the driver’s side”. SHT, 13, 15. A clear cut difference on a seemingly
simple fact contributes to the credibility determinations made herein. In addition, Officer Love, said Officer Baker approached the
driver’s side first. SHT, 26.
4 Despite being back near his own police car, Officer Baker claims to have observed Wilson “hesitate” before responding to Love’s
weapon question. The distance away and the tasks that Baker would be engaging in – that is checking the information reflected on
Wilson’s documents – does not lend any believability to Baker’s assertion that Wilson hesitated. SHT, 9. Only upon cross-exami-
nation does Baker “come-clean” on the matter and say “Detective Love told me that he was hesitant.” SHT, 19.
5 This written expression should not shock either party for its lack of persuasiveness was articulated by the Court at the hearing.
SHT, 17 (“Crime in an area wouldn’t have anything to do with it.”).

Commonwealth of Pennsylvania v.
Kenneth Hairston

Criminal Appeal—Weight of the Evidence—Hearsay—Evidence—Sentencing (Mandatory)—Witness Credibility—
Excited Utterance—Rape Shield

No. CC 200008984 & 200009862. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—August 26, 2014.

OPINION OF THE COURT
The defendant, Kenneth Hairston, was charged at CC No. 200008984 with one count of Burglary, two counts of Terroristic

Threats, two counts of Simple Assault, one count of Violation of the Uniform Firearms Act: Firearms not be Carried Without a
License, one count of Indecent Assault, two counts of Criminal Attempt, one count of Possession of Instrument of a Crime, one
count of Criminal Mischief1, one count of Harassment and one count of Resisting Arrest and Other Law Enforcement. At CC
Number 200009862, he was charged with one count of Rape, two counts of Involuntary Deviate Sexual Intercourse, one count of
Aggravated Indecent Assault, one count of Voluntary Deviate Sexual Intercourse, one count of Indecent Assault and one count of
Corruption of Minors. The cases were tried together before a jury. At CC No. 200208984 the defendant was found not guilty of
Harassment, Indecent Assault and Burglary but guilty of the remaining counts. At CC 200009862, he was found guilty at all counts.
The defendant was sentenced on February 20, 2002. At CC 200008984 he received sentences of not less than two (2) nor more than

five (5) years on each of the counts of Terroristic Threats counts; not less than three (3) nor more than seven (7) years on the Firearms
violation, and not less than ten (10) nor more than twenty (20) years on the Criminal Attempt charge. All sentences were ordered to
fun consecutively, for an aggregate sentence of seventeen (17) nor more than thirty-seven (37) years incarceration at this case.
At CC Number 200009862 he was sentenced to not less than ten (10) nor more than twenty (20) years on a Rape count, not less

than ten (10) nor more than twenty (20) years on each of the two Involuntary Deviate Sexual Intercourse counts, and not less than
two (2) nor more than five (5) years on the Corruption of Minors count. No further penalty was imposed on the remaining counts.
These sentences were ordered to run consecutive to one another and consecutive to the sentences at the other CC number. The
aggregate sentence at this case thirty-two (32) to eighty-five (85) years and, on both cases, forty-nine (49) to one hundred thirty-
two (132) years of incarceration.2

The defendant did not file a timely Post Sentence Motion for appeal. He subsequently filed a Pro-Se PCRA Petition and counsel
was appointed. Counsel filed a Post Conviction Relief Act Petition on or about May 8, 2006 pursuant to which this Court reinstated
his appellate rights. The Superior Court quashed the defendant’s appeal on July 3, 2008, finding that the Court erred when it rein-
stated the defendant’s right to file a direct appeal. The Pennsylvania Supreme Court denied a Petition for Allowance of Appeal on
December 18, 2009. The defendant sought relief by way of a Petition for Writ of Habeas Corpus filed in the United States District
Court and, on November 6, 2012, that Petition was granted and the defendant’s post-sentence rights were reinstated. The defen-
dant thereafter filed a Post-Sentence Motion, which this Court denied. He then filed a timely appeal. A Concise Statement of
Matters Complained of on Appeal was filed by his original Appellate attorney on September 13, 2013. New counsel entered his
appearance and was granted leave to file a Supplemental 1925 B notice and did so on a timely basis on or about December 17, 2013.
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The claims that counsel is going to raise can be summarized as follows:

1. The verdict was against the weight of the evidence;

2. The Court erred in overruling defense objections to hearsay testimony offered by witness Jeffrey Johnson;

3. The Court erred in sustaining the Commonwealth’s objection to defense counsel questioning the victim as to whether
she was crying;

4. The Court erred in limiting defense cross examination of the victim regarding poems she had written and in precluding
their admission into evidence;

5. The Court erred in denying defendant’s Motion for New Trial based on the Court’s failure to instruct the jury on the
issue of mistake of fact as to whether the defendant mistakenly believed that the victim consented to sex with him;

6. The Court erred in sustaining the Commonwealth’s objection to the defense questioning of Jeffery Johnson as to
whether the victim knew that defendant was at the door;

7. The Court erred in sustaining the Commonwealth’s objection to the defense asking the victim agree that two different
phrases had the same meaning:

8. The Court erred in sustaining the Commonwealth’s objection the defense asking the victim whether it was “risky” for
the defendant to come into her bedroom;

9. The court erred in permitting testimony establishing that the victim’s mother and brother were dead;3

10. The sentence imposed at to Count 2 (criminal attempt-rape), Count 5 (involuntary deviate sexual intercourse) and
Count 6 (indecent assault) were mandatory sentences imposed in violation of the defendant’s right to due process in that
the facts that resulted in the imposition of those mandatory sentences were not submitted to the jury; and

11. The cumulative effects of the errors cited in the other claims deprived the defendant of a fair trial.

The defendant’s first claim is that the verdict in this matter was against the weight of the evidence. When reviewing a claim that
the verdict was against the weight of the evidence, it must be remembered that: “[T]he weight of the evidence is exclusively for the
finder of fact who is free to believe all, part or none of the evidence and to determine the credibility of witnesses. Commonwealth v.
Johnson, 542 Pa. 384, 394, 668 A.2d 97, 101 (1995). An Appellate Court cannot substitute its judgment for that of the finder of fact.
Commonwealth v. Pronkoskie, 498 Pa. 245, 251, 445 A.2d 1203, 1206 (1982). Thus, we may only reverse the jury’s verdict if it so
contrary to the evidence that it shocks one sense of justice. Commonwealth v. Hawkins, 549 Pa. 352, 368, 701 A.2d 492, 500 (1997).
Cert. denied. 523 U.S. 620, 1083, 118 S.Ct. 1535, 140 L.Ed. 2d 685 (1998). Commonwealth v. Begley, 780 A.2d 605, 619 (Pa. 2001).
In his Concise Statement, the defendant offers several reasons why the verdict was against the weight of the evidence. First, he

contends that because the victim did not reside in the home with the defendant during some of the time period during which she
contends he was sexually assaulting her that somehow undermines her credibility. Moreover, he complains that the victim could
not tell her age at the time the events occurred or the specific dates on which they occurred. Finally, he contends that the victim
was unable to account for how the defendant could enter her apartment and that her testimony in other regards was inconsistent
with the evidence offered by the police.
All of the defendant’s complaints regarding the evidence go to the credibility of the victim in this matter. It must be remem-

bered that the assaults began when the victim was under twelve (12) years of age and continued for a period of at least five (5)
years. Thus, her inability to specify her age when the assaults occurred or the dates on which they took place did not render her
testimony wholly unbelievable. How those issues affected her credibility was for the jury to decide. Disagreement with a jury’s
credibility determinations is not a basis for concluding that that verdict was against the weight of the evidence.
In his initial appeal, the defendant challenged, on due process grounds, the failure of the Commonwealth to specify the specif-

ic dates that the assaults occurred. The Court rejected that challenge. Although that holding is not dispositive of this challenge to
the weight of the evidence, one of the cases cited in this Court’s Opinion contained language applicable here: “[M]oreover, we do
not believe that it would serve the ends of justice to permit a person to rape and otherwise sexually abuse a child with impunity
simply because the child failed to record in a daily diary the unfortunate details of her childhood.” Commonwealth v. McClucas
516 A.2d 68, 70 (Pa. Super. 1986). This young woman testified credibly about the half decade of sexual abuse inflicted upon her by
the defendant. Her inability to recall the specific dates the defendant assaulted her, as well as the minor inconsistencies the defen-
dant correctly identified did not render her testimony unworthy of belief. Her credibility was a matter for the jury to determine.
That they concluded that she was credible is certainly not something that would shock the conscience of this Court. Accordingly,
the defendant’s challenge to the weight of the evidence was properly rejected.
Next, the defendant raises two claims regarding testimony from the testimony of Jeffrey Johnson. At paragraph 2 of his Concise

Statement, he contends that the Court erred in overruling his objection to testimony from Johnson in which he related statements
made by the victim because those statements were hearsay, not subject to any exception. At paragraph 6 of his Concise Statement,
he defendant claims the Court erred in sustaining the Commonwealth’s objection to the defense asking Johnson whether the
victim knew that the defendant was at her front door during the events that occurred on May 21, 2000; events that resulted that
resulted in the defendant being charged with offenses charged at cc 200008984.
Turning first to the claim that the victim’s statements to Jeffrey Johnson were hearsay and not subject to any exception, the Court

notes that questions regarding the admissibility of evidence is left to the sound discretion of the trial court and can only be reversed
if it is found that the admission was an abuse of discretion. Commonwealth v. Chamberlain, 731 A.2d 593, 595 (Pa. 1999). The Supreme
Court in Chamberlin went on to hold that a statement may come within the excited utterance exception to the hearsay rule if it is:

A spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused by
some unexpected and shocking occurrence, which that person had just participated in or closely witnessed, and made in
reference to some phase of that occurrence which he perceived, and this declaration must be made so near the occurrence
both in time and place as to exclude the likelihood of its having emanated in whole or in part from his reflective faculties.

Id. at 596.
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The excited utterance exception includes statements made in response to questions made shortly after the event, not just
those made immediately thereafter.

Commonwealth v. Crosby, 791 A.2d 366, 370 (Pa. Super.2002).

In the Crosby case, the Court described the circumstances under which the statements were made:

The victim’s mother testified that the victim’s statements were made within minutes of the event. The mother described
her daughter as lowering her head, something she typically did when she was upset. In addition, the victim cried when
as she described what the appellant had done to her. The emotional state of the victim and the promptness of her state-
ment combine to satisfy the rule.

Id. at 371. As the defendant concedes in his Concise Statement, the victim in this matter was “upset”. As she began to tell what had
happened, she, too, began to cry. Just as the victim being “upset” and crying in Crosby was sufficient to establish that that victim
was “suddenly made subject to an overpowering emotion”, so, too, those facts were sufficient in this matter to establish that this
victim was made subject to that emotional state when she made her statements.
In addition, the statements made by the victim were made a short time period after the events she was describing had taken

place. Finally, the fact that her statements came as a result of questioning from Mr. Johnson did not render them inadmissible
hearsay. The victim’s mother in Crosby also asked questions to elicit the statements. The Court is satisfied that her statements to
Johnson were properly admitted as excited utterances.

The other challenge to the admission of testimony from Johnson involves the Commonwealth’s objection to him being asked
whether the victim knew that the defendant was at the door. The Court properly sustained the Commonwealth’s objection to the
witness being asked to speculate as to what the victim knew. In addition, immediately after that objection was sustained, the
following exchange took place:

Q: Did Cheita [the victim] ever indicate to you it was Kenny at the door?

A: She was just frantic. She didn’t say he was at the door. She said, “That’s my father.”

Q: So, somehow, she knew that it was him?

A: Must have.

(N.T. 67). So, a few seconds after the Court sustained an objection to a question which asked the witness to speculate about what
the victim knew, defense counsel laid the proper foundation and the witness as permitted to say that the victim knew it was the
defendant at the door. Based on her saying, “That’s my father.” Since the very testimony defendant claims was improperly excluded
was actually permitted, this claim is wholly without merit.
The defendant’s next claim is similarly without merit because the testimony the defendant claims to have been improperly

excluded was, in fact, permitted. The victim testified that when she came downstairs her mother and grandmother did not notice
that her face was flushed from crying. (N.T. 105). Though the Court sustained an objection to counsel’s next question, which asked
the victim whether there was any “evidence” she had been crying, the previous answer let the jury know that her face was not
flushed from crying. Regardless of whether the objection to that particular question should have been sustained, the jury was
presented with the information the defendant now contends they were not. Moreover, to the extent that the Court should have
permitted that question, the defendant could not possibly have been prejudiced given the weight of the evidence against him and
the fact that the issue of whether the victim appeared to have been crying was thoroughly examined by trial counsel both before
and after this objection.
The defendant contends that the Court erred in not permitting examination of the victim regarding poems she allegedly wrote

and in not admitting them into evidence. The defendant contends, in his Concise Statement, that the poems were written about him
and were, therefore, relevant to the issue of consent. The testimony at trial reveals otherwise. The initial objection to the poems
was overruled based on defense counsel’s proffer that the poems were written during the time frame of the assaults and “…during
a consensual relationship…with the defendant.” (N.T. 160). The admissibility of the poems and testimony about them was premised
on counsel establishing that they were about the defendant. Otherwise, because they were about an intimate relationship, if they
were not about the defendant, then they would constitute evidence of the victim’s sexual conduct with a person other than the
defendant and would not be admissible. The victim was asked, as to each poem, if it was about the defendant. Each time she said
that the poems were not about the defendant. (N.T. 162, 163 & 164).
The defendant did not file the written notice required by 18 Pa. C.S.A. § 3104 (b). Trial counsel did not dispute that he failed to

do so. (N.T. 159-160.) That failure to provide written notice, standing alone, was sufficient to justify excluding this evidence.
Commonwealth v. Beltz 829 A.2d 680 (Pa. Super 2003). The Court, however, permitted the defendant to attempt to lay a foundation
for the admissibility of the poems, that foundation being dependent upon the defendant being able to establish that the poems’
references to an intimate relationship were about such a relationship with the defendant. Then, the poems may have been admis-
sible pursuant to the exception set forth in section 3104 (a) as “…evidence of the alleged victim’s past sexual conduct with the
defendant where consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the rules of
evidence.” Once the victim testified that the poems were not about the defendant, any further inquiry into the content of the poems,
and the poems themselves, became inadmissible. Admitting this evidence would have been inconsistent with the Rape Shield Law’s
purpose, which is to “…prevent a trial from shifting its focus from the culpability of the accused toward the virtue and chastity of
the victim.FN4 Allburn,_721 A.2d at 366-367.” Commonwealth v. Burns, 988 A.2d 684, 689 (Pa. Super 2009). The Rape Shield Law is
intended to exclude irrelevant and abusive inquiries regarding prior sexual conduct of sexual assault complainants.
Commonwealth v. Riley, 643 A.2d 1090, 1093 (1994). Permitting inquiry into poems the victim wrote about intimate relations with
persons other than the defendant would have constituted an irrelevant and abusive intrusion into the victim’s sexual conduct.
It was properly excluded.
Next, the defendant contends the Court erred in refusing that his request that the jury be instructed on the issue of mistake of

fact as to whether the defendant mistakenly believed that the victim consented to sexual relations with him. First, the Court would
note that Pennsylvania law does not recognize mistake of fact as to consent as a defense to rape and involuntarily deviate sexual
intercourse. Commonwealth v. Williams, 439 A.2d 765, 769 (Pa. Super.1982). The Superior Court reached the same conclusion
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sixteen (16) years later in Commonwealth v. Fisher, 721 A.2d 1111 (Pa. Super.1998). Though the Superior Court initially granted
allocatur in Commonwealth v. Fisher, 730 A.2d 485 (Pa. 1999), it later dismissed that appeal as having been improvidently granted.
745 A.2d 1214 (Pa. 2000). Though the Superior Court in Fisher expressed some reservations about the continued applicability in
Williams, it felt that it was bound by its holding and affirmed a lower court’s decision that mistake of fact as to consent is not an
available defense in the prosecution of sexual offenses.
In addition, even if such an instruction were permitted, the evidence presented did not warrant giving the jury this instruction.

Defendants are entitled to requested instruction when the instruction is supported by the evidence. Commonwealth v. Markman,
916 A.2d 586, 697 (Pa. 2007). When, however, the record does not contain evidence sufficient to require that a jury decide the issue
addressed by the instruction, the instruction should not be given. Commonwealth v. Washington, 692 A.2d 1024, 1028-29 (Pa. 1997).
The record in this matter contains no evidence tending to establish that the defendant mistakenly believed that the victim
consented. The defendants’ claim that the Court’s determination that there was not sufficient evidence warranting such an instruction
somehow shifted to him the burden of proof is devoid of merit. The Court, in stating that the record contained no such evidence,
was not suggesting that the defendant had the burden to produce such evidence through his own testimony or through some other
means. It was simply stating that the record did not contain that evidence. The Court stated, when denying the requested instruction,
“He can’t avail himself of mistake of fact as to his state of mind, as I see it, without some affirmative evidence, either she saying
he didn’t or someone saying he didn’t know what he was doing or he saying he didn’t know what he was doing.” (N.T. 241-242).
Clearly, the Court was not suggesting that the defendant had any burden to produce evidence or to proof anything. It was simply
observing that there was nothing in the record warranting the instruction. Accordingly, his claim that the Court erred in not
providing this instruction is without merit.
The defendant also complains that the Court erred in sustaining the Commonwealth’s objection to the defendant asking the

victim whether a reasonable person would agree, “We can end it today and go back home,” meant, “They can say no and go back
home.” This question was improper in that it asked the victim to offer her opinion as to whether a reasonable person would
conclude that those two statements meant the same thing. The question was speculative and the objection properly sustained.
Similarly, the defendant claims that the Court erred in sustaining the Commonwealth’s objection when defense counsel asked

the victim if it was “risky” for the defendant to come into her bedroom. Again, this question improperly asks the victim to specu-
late and to offer an opinion. Moreover, it was argumentative. Also, as with the prior claim, it is beyond all doubt that regardless of
whether this question should have been permitted, the Court’s sustaining this objection could not have possibly have prejudiced
the defendant in this trial.
The defendant next complains that the Court erred in permitting the Commonwealth to establish that the victim’s brother and

mother were dead. The Commonwealth was not permitted to put before the jury that the victim’s mother and brother were dead
until after the defendant, through his cross examination of the victim, established that during some of the events to which the
victim testified her mother and brother were present. The failure of the victim’s mother and brother to testify could have allowed
the jury to infer that they did not testify because they would not have supported the victim’s claims. Defense counsel’s cross exam-
ination made much of the fact that the assaults took place in the victim’s home; a home where the jury would likely conclude she
lived with the defendant, her step-father, and her mother. In response to one objection during this cross-examination, defense counsel
stated that he was trying to establish, “If she had the availability to tell anybody who was close to her.” (N.T. 154). Counsel exam-
ined the victim on letters she wrote to the defendant and her mother. (N.T. 165). Those letters were admitted into evidence. He also
asked her if her mother and grandmother were present in her home after one of the incidents with the defendant. (N.T. 105). The
prosecutor specifically mentioned this when she asked the Court to permit her to introduce evidence of their deaths, “On two
different occasions he asked whether or not the mother was home when the victim came home. The victim was crying uncontrol-
lably on her way home when the victim was home, whether or not her mother said anything to her about that.” (N.T. 183). She went
on to point out that through this testimony the defendant suggested that “…if this really happened to her that there would some-
one at home who would see it and notice something wrong.” (N.T. 183). Finally, defense counsel asked the victim about one of the
incidents that happened in a room where her brother was sleeping in the other bed.
The Commonwealth sought to present to the jury evidence establishing not only that they were dead; but also that the defen-

dant was charged with murdering them. This was not permitted. The only reference to the victim’s mother occurred when the
victim was asked, “And where are your mother and your brother at this time?” She responded, “They are both deceased.” (N.T.
192). This was the only reference to the deaths. The jury did not know when they died, how they died or whether the defendant
had anything to do with their deaths. They could just as easily have been killed in a car accident as far as they jury knew from this
testimony. The fact that they were dead became relevant when the defendant, through his cross-examination, established that the
mother and brother were witnesses to these events. The Commonwealth was simply permitted to offer to the jury an explanation
for their absence; an explanation that in no way prejudiced the defendant.
The defendant’s tenth issue challenges the imposition of a mandatory sentence. This challenge relies upon the recent Supreme

Court decision in Alleyne v. United States, 133 Supreme Court 2151 (2013). This claim was raised for the first time in the defen-
dant’s Supplemental Concise Statement of Matters Complained of on Appeal. This Court does not have jurisdiction to address
claims raised for the first time on appeal. Moreover, the holding in Alleyne has not been held to apply retroactively by any court
in Pennsylvania. The Third Circuit held, in United States v. Reyes, ---- F.3d ----, 2014 WL 2747216 C.A.3 (Pa. 2014, that Alleyne
would not be applied retroactively.
The defendant’s final claim is that the cumulative effect of all of the above errors deprived him of a fair trial. As this Court has

set forth, the defendant’s other claims are without merit. Accordingly, there could not have been a cumulative effect to denying
him a fair trial based upon claims, which, individually, lack merit.

BY THE COURT:
/s/Manning, P.J.

1 This Count was withdrawn by the Commonwealth prior to trial.
2 The defendant was subsequently convicted of two (2) counts of Criminal Homicide at CC No. 200109056. He was sentenced to
death on both counts with that sentence to be imposed concurrently with the sentences imposed in these two cases.
3 The defendant was found guilty, and sentenced to death, at CC 200109056, for the murder of his wife and son.
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Commonwealth of Pennsylvania v.
Robert Lellock

Criminal Appeal—SVP—Sufficiency—Sentencing (Discretionary Aspects)—Statute of Limitations—
Prior Bad Acts—De Facto Life Sentence

No. CC 201213778, 201303936. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 15, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on October 22, 2013. A review of the record reveals that

the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence must be affirmed.
The Defendant was charged with numerous offenses1 in relation to multiple incidents which occurred during the 1998-1999

school year between the Defendant, a Pittsburgh School Police Officer and four (4) students at Arthur Rooney Middle School.
Several charges were withdrawn by the Commonwealth and following a jury trial, he was convicted of the remaining offenses as
detailed in Appendix 1. At a hearing before this Court on October 22, 2013, he was found to be a Sexually Violent Predator (SVP)
and was sentenced to an aggregate term of imprisonment of 32 to 64 years. Timely Post-Sentence Motions were filed and were
denied on November 21, 2013. This appeal followed.

Briefly, the evidence presented at trial established that Arthur Rooney Middle School, located on the North Side of the City of
Pittsburgh, opened for the 1998-1999 school year. At that time the Defendant, a Pittsburgh School Police Officer, would patrol the
school and assist with various disciplinary matters. The Defendant was observed by several teachers frequently taking male
students out of class, including the four (4) victims* herein: Victim 1, Victim 2, Victim 3 and Victim 4. Upon taking the boys out of
class, the Defendant would take them to a janitor’s closet where he would touch their nipples and penises through and underneath
their clothing. Particularly with regard to Victim 1, the Defendant would masturbate the boy’s penis until he ejaculated and make
the boy do the same to him. On several occasions, the Defendant made him “kiss” the head of his penis, and when the child did so,
he would force his penis into his mouth. In order to ensure Victim 1’s silence, he threatened the child with violence against him and
his family and also threatened criminal prosecution for stolen credit cards Victim 1 had in his possession the first time they met.

On appeal, the Defendant raises numerous issues for review, which are discussed as follows:

1. Statute of Limitations
Initially, the Defendant argues that this Court erred in not dismissing all of the charges due to a violation of the statute of

limitations. He argues that at the time of the commission of the offenses – between Fall of 1998 and Spring of 1999 – the statute of
limitations was five (5) years, so the instant prosecution – over a decade later – was in violation of the limitations period. This claim
is meritless.

The statute of limitations for the instant offenses is controlled by 42 Pa.C.S.A. §5552. From 1984 to 1991, the statute of limita-
tions was five (5) years after the commission of the offense. On February 20, 1991, the statute was amended and the statute of
limitations was extended to five (5) years after the victim turned 18 (i.e. the victim’s 23rd birthday). On January 22, 2002 the
statute was once again amended and the statute of limitations was extended to 12 years after the victim turned 18 (i.e. the victim’s
30th birthday). On December 16, 2008, the statute was once again amended to extend the statute of limitations to the victim’s 50th
birthday. 42 Pa.C.S.A. §5552(c)(3).

Our courts have repeatedly held that when a statute of limitations is amended and extended, the new limitations period applies
to offenses committed before its amendment so long as the previous limitations period had not expired. See Commonwealth v.
Harvey, 542 A.2d 1027 (Pa.Super. 1988) and Commonwealth v. Johnson, 553 A.2d 897 (Pa. 1989). In Harvey, the defendant was
charged with sexual offenses against his girlfriend’s daughter occurring between 1976 and July, 1981. At the time the offenses were
subject to a two (2) year statute of limitations, which would have required prosecution by July, 1983. However, in July, 1982, before
the two (2) year limitations period had expired, the statute of limitations was extended to five (5) years. In May of 1984, after the
original two (2) year period had expired but while the five (5) year period was still in effect, the police were notified of the crimes
and prosecution commenced. Our Superior Court examined the statute of limitations and applied rules of statutory construction
which provide “that when a new period of limitations is enacted, and the prior period of limitations has not yet expired, in the
absence of language in the statute to the contrary, the period of time accruing under the prior statute of limitations shall be applied
to calculation of the new period of limitations.” Commonwealth v. Harvey, 542 A.2d 1027, 1029-30 (Pa.Super. 1988). It went on to
hold that an extension to the statute of limitations “applies prospectively to any prosecution commenced after its effective date on
a cause of action which has not already expired regardless of whether the crime for which the prosecution is commenced occurred
prior to or after the effective date of the Act.” Id. at 1031.

Similarly, in Commonwealth v. Johnson, 553 A.2d 897 (Pa. 1989), our Supreme Court held that an extension to the statute of
limitations does apply to offenses “not already time-barred by the former [limitations] period as of the date the new [extended]
statute became effective.” Commonwealth v. Johnson, 553 A.2d 897, 898 (Pa. 1989). It found that this is not a “retroactive” appli-
cation of the extension of the statute of limitations. It stated that a criminal defendant “had no vested ‘right’ to be free from
conviction within two years after he committed the crime for which he was later tried. A criminal statute of limitations is an act
of legislative grace, not of right. Thus, the concept of retroactivity, and the correlative presumption of prospectively embodied in
1 Pa.C.S. §1926, are inapplicable here.” Id. at 900. 

The birthdates of the victims and their key ages for statute of limitations purposes are as follows:

Name DOB 23rd Birthday 30th Birthday 50th Birthday
Victim 1 4/26/85 4/26/08 4/26/15 4/26/35
Victim 3 1/7/85 1/7/08 1/7/15 1/7/35
Victim 2 12/21/84 12/21/07 12/21/14 12/21/34
Victim 4 4/25/83 4/25/06 4/25/13 4/25/33

At the time of the offenses – during the 1998-1999 school year – the applicable limitations period was the victims’ 23rd birthdays,
which are noted in the chart, above. However, before the victims turned 23 years old, the statute was extended again on January
22, 2002 to their 30th birthdays. Once more, the statute was again extended to the victims’ 50th birthdays on December 16, 2008.
The instant informations were filed on September 19, 2012 (CC 201313778) and March 13, 2013 (CC 21303936), both well within



page 392 volume 162  no.  24

the then-effective statute of limitations.
Because the statute of limitations never expired on any of the instant claims, the amendments to the statute properly applied to

extend the limitations period each time. Prosecution was appropriately commenced within the statutory period for each victim
based on their date of birth. This claim is meritless.

2. Other Bad Acts
Next, the Defendant argues that this Court erred in admitting evidence of other bad acts in what was referred to at trial as the

“Victim 5 incident.” He asserts that the evidence was more prejudicial than probative and is also not subject to the exception
contained in Pa.R.Evid. 404(b) because the Victim 5 incident occurred after the incidents giving rise to the instant charges and is,
therefore, not a “prior” bad act. His claims are meritless.

It is well-established that the “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admis-
sibility of evidence is a matter addressed to the sound discretion of the trial court and…an appellate court may only reverse upon
a showing that the trial court abused its discretion’… ‘An abuse of discretion is not a mere error in judgment but, rather, involves
bias, ill will, partiality, prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245,
1251 (Pa.Super. 2013), internal citations omitted. “In assessing whether challenged evidence should be admitted, ‘the trial court
must weigh the evidence and its probative value against its potential prejudicial impact.’” Commonwealth v. Dillon, 863 A.2d 597,
601 (Pa.Super. 2004). The appellate court’s “scope of review is limited to an examination of the trial court’s stated reason for its
decision.” Id.

At trial, the Commonwealth averred that the Defendant would pull male students out of class and take them into a closet at the
school where he would then sexually assault them. The Commonwealth presented the testimony of Ronald Zangaro, the principal
of Arthur Rooney Middle School at the time of the events in question. Mr. Zangaro testified that on May 28, 1999, he was making
his customary round of the school shortly before dismissal when he heard voices and saw light coming from a storage closet on the
3rd floor. He opened the door and found student Victim 5 in the closet with the Defendant, though they were both clothed and not
touching at the time. Mr. Zangaro questioned Victim 5 in the presence of the Defendant, and Victim 5 denied any inappropriate
conduct. The Defendant was then permitted to walk Victim 5 back to class. The Defendant explained the incident by stating that
Victim 5 was his confidential informant and had challenged him to a test of strength, so they were preparing to wrestle.

Rule 404 of the Pennsylvania Rules of Evidence addresses the admissibility of evidence of other crimes or acts. It states, in
relevant part:

Rule 404. Character Evidence; Crimes or Other Acts

…(b)  Crimes, Wrongs or Other Acts.

(1) Prohibited Uses. Evidence of a crime, wrong or other act is not admissible to prove a person’s character in 
order to show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses. This evidence may be admissible for another purpose, such as proving motive, opportunity,
intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. In a criminal case 
this evidence is admissible only if the probative value of the evidence outweighs its potential for unfair prejudice.

Pa.R.Evid. 404.

In expounding on Rule 404(b), our Courts have held that “even where evidence of other crimes is prejudicial, it may be
admitted where it serves a legitimate purpose… Pursuant to the Pennsylvania Rules of Evidence, these other purposes include,
inter alia, proving: (1) motive; (2) intent; (3) the absence of mistake or accident; (4) a common scheme, plan or design embracing
the commission of two or more crimes so related to each other that proof of one tends to prove the other; or (5) to establish the
identity of the person charged.” Commonwealth v. Wattley, 880 A.2d 682, 685 (Pa.Super. 2005). Moreover, “Rule 404(b) does not
distinguish between prior and subsequent acts. See Edward D. Olhbaum, Ohlbaum on the Pennsylvania Rules of Evidence
§404.16 (2004-2005 ed.) (stating ‘crimes, wrongs or acts that occur after the offense for which the accused is on trial also may
be admitted.’)” Id.

Prior to trial, this Court held that because the “Victim 5 incident” occurred “so close in time to the other alleged instances, I
find that it does go to prove a common scheme.” (Trial Transcript Vol. II, p. 14). A review of the record demonstrates that that find-
ing was well within this Court’s discretion. The incident supports the Commonwealth’s contention and is reflective of a common
scheme regarding the Defendant removing male students from their classrooms and bringing them into closets within the school.
The fact that the “Victim 5 incident” occurred a few months after the events that gave rise to the instant charges is a nonstarter,
since the statute refers to “crimes, wrongs or other acts”, not “prior bad acts” as the rule is colloquially known.

Neither was the evidence unduly prejudicial. By its very nature, all evidence presented by the Commonwealth is prejudicial to
a criminal defendant. However, evidence regarding the “Victim 5 incident” was not so overly prejudicial that it justified exclusion.
Ultimately, the evidence was more vastly more probative than prejudicial and so this Court correctly allowed its admission. This
claim must fail.

3. Excessive Sentence
Next, the Defendant argues that the sentence imposed was excessive because this Court imposed maximum sentences and ran

them consecutively, which he argues amounts to a de facto life sentence. This claim is meritless.
The Appellate Court’s “standard of review in a sentencing challenge is well-settled: Sentencing is a matter vested in the sound

discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent a manifest abuse of discretion. In this
context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must establish, by reference to
the record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias
or ill-will, or arrived at a manifestly unreasonable decision.” Commonwealth v. DiSalvo, 70 A.3d 900, 903 (Pa.Super. 2013). In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).

“In addition, our Supreme Court has noted that: ‘the guidelines have no binding effect, create no presumption in sentencing,
and do not predominate over other sentencing factors – they are advisory guideposts that are valuable, may provide an essential
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starting point, and that must be respected and considered; they recommend, however, rather than require a particular sentence.”
Commonwealth v. Glass, 50 A.3d 720, 727-8 (Pa.Super. 2012). Moreover, “it cannot be gainsaid that a permissible and legal
sentence under Pennsylvania statutory law is rendered improper simply because the sentence exceeds the guidelines; The guide-
lines do not supersede the statute.” Commonwealth v. Johnson, 873 A.3d 704, 709 (Pa.Super. 2005). “The sentencing guidelines are
advisory in nature.” Commonwealth v. Bowen, 55 A.3d 1254, 1264 (Pa.Super. 2012). Further, “Pennsylvania law ‘affords the
sentencing court discretion to impose its sentence concurrently or consecutively to other sentences being imposed at the same time
or to sentences already imposed. Any challenge to the exercise of this discretion ordinarily does not raise a substantial question.’”
Commonwealth v. Prisk, 13 A.3d 526, 533 (Pa.Super. 2011).

When formulating a sentence, the Court is required to consider a level of “confinement that is consistent with the protection of
the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community and the rehabilita-
tive needs of the defendant.” 42 Pa.C.S.A. §9721(b). “‘When imposing a sentence, a court is required to consider the particular
circumstances of the offense and the character of the defendant’… ‘In particular, the court should refer to the defendant’s prior
criminal record, [her] age, personal characteristics and [her] potential for rehabilitation’… Where the sentencing court has the
benefit of a pre-sentence investigation report (“PSI”), we can assume the sentencing court ‘was aware of the relevant information
regarding the defendant’s character and weighed those considerations along with the mitigating statutory factors.’”
Commonwealth v. Griffin, 65 A.3d 932, 937 (Pa.Super. 2013), internal citations omitted.

At the conclusion of the trial, this Court ordered a Pre-Sentence Investigation Report, and later acknowledged it had read and
considered prior to the sentencing hearing. (SVP and Sentencing Hearing Transcript, p. 24). At the hearing, this Court listened to
the Defendant’s statement, the arguments of his attorney and the Assistant District Attorney and one victim impact statement.
It then placed its reasons for imposing sentence on the record:

THE COURT: Mr. Lellock, I guess I could say that you certainly define the term terribly heinous crime. You violated a
position of authority. You chose young men that you thought were vulnerable. One had just moved here. One had been in
trouble. There was some indication that you gave them marijuana. You pulled the kids out of school over and over and
over and over and you violated them over and over and over. These children have an impact that affects their lives even
today. You thought that they were weak children that you could take advantage of, but, Mr. Lellock, you are wrong. They
are strong children and they came to court and they stood up to you, and they are a lot stronger than you have ever been
or ever will be.

You have been classified as a sexually violent predator. I find you are a danger to the community.

(SVP and Sentencing Hearing Transcript, p. 28-29).

As the record reflects, this Court appropriately considered all of the relevant factors in crafting its sentence. Given the heinous
nature of the series of assaults, this Court was completely within its discretion in imposing the maximum guideline sentences.
Although the sentences were at the maximum guideline range they were, in fact, legal, and this Court appropriately placed its
reasons for the sentences on the record. The fact that the Defendant is now 45 years old, “allowing little chance for [him] to
re-enter society” is unfortunate for him, but appropriate given the circumstances of his crimes and the number of victims. The
Defendant’s unhappiness with the length of his sentence does not mean it is “excessive” or otherwise inappropriate. The sentence
imposed was appropriate given the facts of this case and it must be affirmed. This claim must fail.

4. Sufficiency of Evidence re: Sexually Violent Predator
Finally, the Defendant challenges the sufficiency of the Sexually Violent Predator (SVP) determination on the basis that there

was no evidence to suggest that he engaged in sexually predatory behavior or that he had a mental abnormality or personality
defect. Both of these claims are meritless.

A Sexually Violent Predator is defined by statute as

a person who has been convicted of a sexually violent offense…and who is determined to be a sexually violent predator
under section 9795.4 (relating to assessments) due to a mental abnormality or personality disorder that makes the
person likely to engage in predatory sexually violent offenses.

42 Pa.C.S.A. §9792.

The statute further defines “predatory” as

An act directed at a stranger or at a person with whom a relationship has been initiated, established, maintained or
promoted, in whole or in part, in order to facilitate or support victimization.

42 Pa.C.S.A. §9792.

The assessment criteria include:

1. Facts of the current offense, including:

i. Whether the offense involved multiple victims.
ii. Whether the individual exceeded the means necessary to achieve the offense.
iii. The nature of the sexual contact with the victim.
iv. Relationship of the individual to the victim.
v. Age of the victim.
vi. Whether the offense included a display of unusual cruelty by the individual during the commission of the crime.
vii. The mental capacity of the victim.

2. Prior offense history, including:

i. The individual’s prior criminal record;
ii. Whether the individual completed any prior sentences.
iii. Whether the individual participated in available programs for sexual offenders.



page 394 volume 162  no.  24

3. Characteristics of the individual, including:

i. Age of the individual.
ii. Use of illegal drugs by the individual.
iii. Any mental illness, mental disability or mental abnormality.
iv. Behavioral characteristics that contribute to the individual’s conduct.

4. Factors that are supported in a sexual offender assessment field as criteria reasonably related to the risk of reoffense.

42 Pa.C.S.A. §9795.4(B). The Commonwealth bears the burden of establishing SVP status by clear and convincing evidence.
Commonwealth v. Feucht, 955 A.2d 377, 382 (Pa.Super. 2008).

When reviewing a trial court’s SVP determination, the appellate court’s “scope of review is plenary” and the appellate court
“will reverse the trial court only if the Commonwealth has not presented clear and convincing evidence sufficient to enable the
trial court to determine that each element required by the statute has been satisfied. The evidence must be viewed in the light most
favorable to the Commonwealth. The reviewing court may not weigh the evidence or substitute its judgment for that of the trial
court. The clear and convincing standard requires evidence that is so clear, direct, weighty and convincing as to enable the trier
of fact to come to a clear conclusion, without hesitancy, of the truth of the precise facts in issue.” Commonwealth v. Dixon, 907 A.2d
533, 535 (Pa.Super. 2006), internal citations omitted.

Initially, the Defendant challenges the SVP determination on the basis that there was no evidence to establish that the
Defendant’s behavior was predatory. This claim is belied by the evidence.

At the SVP Hearing, Dr. Pass testified regarding the predatory finding:

Q. (Mr. Schulte): And now there’s a criteria that you also look at called – that basically asks you to look at the predatory
behavior patterns of a defendant in any particular assessment, correct?

A. (Dr. Pass): Correct.

Q. You did that for this defendant?

A. I did.

Q. What were your findings as it relates to that?

A. The statute defines predatory behavior as “an act directed at a person or stranger with whom a relationship has been 
initiated, established, maintained or promoted, in whole or in part, in order to support or facilitate victimization.”

In this particular case, what I found is over the course of approximately one-and-a-half years, according to the
findings of the jury in this case, the defendant utilized his position of authority as a police officer over children at
school to intimidate, control and sexually exploit them for his own personal sexually deviant gratification. It was my
opinion that the defendant did engage in acts with the victims with whom a relationship has been initiated,
established, maintained or promoted, in whole or in part, in order to support or facilitate the victimization.

Q. As it relates to the ultimate issue of whether the defendant is a sexually violent predator, did you come to a conclusion
and an opinion as it relates to that?

A. I did.

Q. What was that?

A. In my opinion, he met the classification criteria as outlined within the statute for predatory conduct.

Q. And did you reach that opinion and that conclusion to a reasonable degree of certainty within the accepted values in 
your field?

A. Yes.

(Sentencing and SVP Hearing Transcript, p. 10-12).

As the record demonstrates, the testimony and report of Dr. Pass presented clear and convincing evidence that the Defendant’s
behavior met the definition of “predatory” as contained in the Megan’s Law statute. This claim is meritless.

The Defendant also challenges the SVP determination on the basis that there was insufficient evidence to support the finding
that he has a mental abnormality or personality defect. This claim is meritless.

At the SVP hearing, Dr. Alan Pass discussed the diagnostic criteria for antisocial personality disorder and testified that the
Defendant met those criteria. He stated:

Q. (Mr. Schulte): Now, as your assessment progressed and as you would be required to do, there’s criteria indicated in 
the statute about mental abnormality or personality disorder.

A. (Dr. Pass): That is correct.

Q. Did you perform that assessment as it relates to this defendant?

A. I did.

Q. What were your findings? If you could hit the highlights of your findings.

A. As it relates to the mental abnormality or personality disorder criteria, what I found is that there was evidence to 
support, relative to looking at Mr. Lellock’s behavior in the commission of these offenses, the presence of mental 
abnormality or personality disorder as defined by statute specifically identified as paraphilia not otherwise specified.

Q. And could you just give a definition of that for the purposes of the record.
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A. For the purposes of the record, a paraphilia is the generic overview term of multiple different types of sexual
gender identity disorders, some of which could be pedophilia, transvestism and frotteurism. The list is quite long. 
There’s about 465 types of paraphilia that have been studied and researched. A paraphilia NOS means that an
individual has engaged in behavior – sexual misconduct behavior over a period of time of at least six months which 
has created concerns and conflict, social conflict, personal conflict, for himself. And obviously the case here is that 
we have and adult who is engaged in sexual misconduct with juvenile males over the course of approximately one 
year and six months.

(Sentencing and SVP Hearing Transcript, p. 9-10).

As the record demonstrates, the testimony of Dr. Pass also presented clear and convincing evidence that the Defendant suffers
from antisocial personality disorder as contained in the Megan’s Law statute. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on October 22, 2013 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: July 15, 2014

1 Due to the numerous charges, this Court has created a chart showing the charges, their disposition and resulting sentence, which
it has attached to this Opinion as Appendix 1.

APPENDIX 1

CC# Crime *Victim Section Disposition Sentence
(18 Pa.C.S.A)

201213778 Involuntary Deviate Victim 1 3123(a)(6) Withdrawn
Sexual Intercourse
with a Person under 13

Involuntary Deviate Victim 1 3123(a)(7) Guilty 10-20 years
Sexual Intercourse
with a Person under 16

Unlawful Contact with a Victim 1 6318(a)(1) Withdrawn
Minor - Sexual Offenses

Endangering the Welfare Victim 1 4304(a) Guilty No Further Penalty
of a Child

Corruption of Minors Victim 1 6301(a)(1) Guilty No Further Penalty
Terroristic Threats Victim 1 2706 Withdrawn
Indecent Assault of a Victim 1 3126(a)(8) Guilty No Further Penalty
Person Under 16

Official Oppression Victim 1 5301(1) Withdrawn
False Imprisonment Victim 1 2903 Withdrawn
Endangering the Welfare Victim 2 4304(a) Guilty 3 1/2 - 7 years
of a Child consecutive

Corruption of Minors Victim 2 6301(a)(1) Guilty 2 1/2 - 5 years
consecutive

Official Oppression Victim 2 5301(1) Withdrawn
Endangering the Welfare Victim 3 4304(a) Guilty 3 1/2 - 7 years
of a Child consecutive

Unlawful Contact with Victim 3 6318(1) Withdrawn
a Minor

Corruption of Minors Victim 3 6301(a)(1) Guilty 2 1/2 - 5 years
consecutive

Indecent Assault of a Victim 3 3123(a)(7) Guilty No Further Penalty
Person under 16

Official Oppression Victim 3 5301(1) Withdrawn

201303936 Unlawful Contact with Victim 4 6318(1) Withdrawn
a Minor

Criminal Solicitation Victim 4 902(a) Guilty 10-20 years
consecutive

Endangering the Welfare Victim 4 4304 Guilty No Further Penalty
of a Child

Corruption of Minors Victim 4 6301(a)(1)(l) Guilty No Further Penalty
Indecent Assault Victim 4 3126(a)(8) Guilty No Further Penalty
False Imprisonment Victim 4 2903(a) Withdrawn
Official Oppression Victim 4 5301 Withdrawn

* The names of all those victims listed in the Opinion, and the column “Victim” of Appendix 1 have been removed from publi-
cation as all victims listed therein were minors and most 16 years of age or younger at the time of the crime. An un-redacted
version of Appendix 1 is available by contacting the Allegheny County Court of Common Pleas directly.



page 396 volume 162  no.  24

Commonwealth of Pennsylvania v.
Derrick Elliot

Criminal Appeal—Homicide (Third Degree)—Sufficiency—Eyewitnesses—Witness Credibility

No. CR 14878-2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 3, 2014.

OPINION
This is a direct appeal following a non-jury trial conducted between December 12 and December 14, 2011. This court found the

Defendant guilty of Third Degree Murder (18 Pa. C.S.A. §2502) and Firearms Not to Be Carried without a License (18 Pa. C.S.A.
§6106). On March 14, 2012, this court sentenced the Defendant to 12% to 25 years incarceration on the homicide charge and 3½ to
7 years on the firearms charge, to be served consecutively. A timely appeal followed.

On appeal, the Defendant’s sole allegation of error is that there was insufficient evidence to convict him of Third Degree
Murder and the firearms charge. For the reasons set forth below, this court’s verdict and sentence of the Defendant should
be upheld.

On March 7, 2009, Melvin Duncan, Jr., Tezjuan Taylor and Lamar Patrick drove to the Crawford Village housing project in
McKeesport in a red stolen car. (T.R. 12/12/11, pp. 29-32). The friends were members of the Goon Squad, a local gang from the
“Top of McKeesport” area of McKeesport, and they were associated with the color red. (T.R. 12/12/11, p. 30). Crawford Village had
a rival gang associated with the color blue. (T.R. 12/12/11, pp. 33-35). Lamar Patrick was in the driver’s seat of the stolen red
Honda, Melvin Duncan was in the back seat, and Tezjuan (“Tez”) Taylor was in the front passenger seat. (T.R. 12/12/11, pp. 31-32).
As the three (3) young men drove through Crawford Village, they stopped the vehicle near a basketball court, which was slightly
downhill from the road. (T.R. 12/12/11, p. 35). Melvin Duncan was hanging out of the opened sunroof of the car, (T.R. 12/12/11,
p. 36), when the Defendant, who was in the nearby basketball court, picked up a gun and, while walking in the parking lot adjoining
the court, began firing shots at the car. (T.R. 12/13/11, pp. 29, 31-32).

One of the bullets fired by the Defendant struck Melvin Duncan in the left arm, proceeding through his arm and into his chest,
and one hit the driver’s side headrest. (T.R. 12/12/11, pp. 12, 44). As Melvin Duncan fell back into the car through the sunroof,
Lamar Patrick quickly drove the vehicle away, finally stopping the car on a dead end street, where he and Tezjuan Taylor pulled
Melvin out of the car and placed him on the ground. (T.R. 12/12/11, p. 25, T.R. 12/13/11, pp. 49-50). They abandoned their friend
and the stolen car, fleeing the scene. (T.R. 12/12/11, p. 46).

The City of McKeesport Police Department received a call on March 7, 2009 at approximately 2:39 p.m. regarding a stolen car
that had been located. (T.R. 12/12/11, p.64). When the McKeesport Police responded to the location of the stolen vehicle, they found
a man shot and notified the Allegheny County Police homicide unit. (T.R. 12/12/11, p.64). When detectives from the Allegheny
County Police homicide unit arrived at the 1600 block of Maple Street, the location of the stolen car, they found Melvin Duncan
lying outside of the passenger side of the vehicle. (T.R. 12/12/11, p. 64). He was pronounced dead by the McKeesport Medic
Services at 3:04 p.m. (T.R. 12/12/11, p. 64).

The McKeesport police also received a call about a shooting in Crawford Village. That call occurred at approximately 3:48 p.m.
on March 7, 2009. (T.R. 12/12/11, p. 71 ). Allegheny County detectives were also called to that scene and processed it. (T.R.
12/12/11, p. 71 ). Seven (7) shell casings were recovered from that scene, and testing on the casings revealed that they had all been
fired by the same gun. (T.R. 12/12/11, p. 72, 74). The shell casings were recovered from the parking lot adjacent to the basketball
courts. (T.R. 12/12/11, p. 74). However, no weapon was recovered from the Crawford Village crime scene. (T.R. 12/12/11, pp. 71-72).
The caliber of shell casing from the Crawford Village shooting scene was the same as the caliber of the casing removed from
Melvin Duncan’s body. (T.R. 12/12/11, p. 89).

The Defendant was arrested and charged with the homicide of Melvin Duncan, Jr. on October 27, 2011, after several witnesses
came forward and identified the Defendant as the shooter, including Derrick Walker, who told police that the defendant had
confessed to him that he had shot the car, and an eyewitness to the shooting itself, Jameelah Miller. (T.R. 12/12/11, p.116, Exhibits
58, 59, 60; T.R. 12/13-14/11, pp.31-34). The investigating detectives also had the first name of “Derrick” as the shooter from Lamar
Patrick, (T.R. 12/12/11, p. 48), and an arguable photo identification of the Defendant by Lamar Patrick. (T.R. 12/12/11, p. 50). At
the non-jury trial in front of this court, several witnesses, including Lamar Patrick and Derrick Walker, withdrew their prior state-
ments to police. (T.R. 12/12/11, pp. 57-58, 109). The only witness to testify in a manner consistent with her prior statements to police
was Jameelah Miller, who clearly, consistently and credibly identified the Defendant as the shooter. For the reasons set forth below,
this court relied on the testimony of Ms. Miller when it rendered its verdict, and her testimony alone is sufficient evidence to
support this court’s verdict and sentence.

On appeal, the Defendant asserts that there was insufficient evidence to convict him of the charges filed against him. The
standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the evidence,
the appellate court must determine whether the evidence admitted at trial, and all reasonable inferences drawn therefrom, viewed
in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the offense beyond
a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008).

An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The weight of the
evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and to determine the credibility
of the witnesses. When evidence conflicts, it is the sole province of the fact finder to determine credibility and to believe all, part
or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). An appellate court cannot substitute its judgment for
that of the finder of fact and may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice. Com. v. Hunzer, 868 A.2d 498, 506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is
so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances. Com. v.
Perez, 931 A.2d 703 (Pa. Super. 2007).

To establish the offense of third degree murder, the Commonwealth need only prove beyond a reasonable doubt that the defen-
dant killed an individual, with legal malice, i.e., wickedness of disposition, hardness of heart, wantonness, cruelty, recklessness of
consequences, or a mind lacking regard for social duty. Com. v. Devine, 26 A.3d 1139 (Pa. Super. 2011 ). There is no requirement
that the Commonwealth prove a homicide charge by direct evidence; indeed, in many instances, no witnesses are available to
describe the incident which resulted in the death of the victim. Rather the Commonwealth may prove the homicide by circum-
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stantial evidence. Com. v. Smith, 568 A.2d 600, 602 (Pa. 1989).
In the instant case, this court heard the testimony of several witnesses whose trial testimony contradicted their prior

statements to police, including Lamar Patrick and Derrick Walker. Lamar Patrick initially told the investigating officers,
while discussing the shooting, that the Defendant’s face in a photo array of eight photographs of potential shooters “jumped
out” at him. (T.R. 12/12/11, pp. 40, 49-50, Ex. 9). However, at trial, Mr. Patrick retracted his prior statement and said that he
did not pick out the Defendant as the shooter, but merely stated that the Defendant’s photo “jumped out at him.” (T.R.
12/12/11, pp. 51-52).

Similarly, witness Derrick Walker initially told police that he had spoken with the Defendant after the shooting and that the
Defendant had told Mr. Walker that he had shot at a red car the previous day. (T.R. 12/12/11, pp. 109, 116, 118; Ex. 58, 60).
However, at trial, Mr. Walker said that he had never spoken with the Defendant about the shooting. (T.R. 12/12/11, p. 115). An
audio recording of Mr. Walker’s interview with the investigating officers was admitted into evidence as Exhibit 60, during which
Mr. Walker spoke about a conversation with the Defendant, during which the Defendant acknowledged being the shooter. (T.R.
12/12/11, p. 118).

The only independent eyewitness to testify regarding the events surrounding Melvin Duncan Jr.’s shooting was Jameelah
Miller, who was visiting in Crawford Village on the day of the shooting. (T.R. 12/13/11, pp. 26-27). She stated that she was walk-
ing near the basketball court when she noticed the red car behind her and saw Melvin Duncan hanging out of the sun roof,
(T.R. 12/13/11, pp. 29-30; T.R. 12/12/11, p. 36), which was consistent with Lamar Patrick’s description of the events. (T.R.
12/12/11, p. 36). Ms. Miller testified that she then turned her attention to the basketball court to see if she knew anyone play-
ing (T.R. 12/13/11, p. 31). As she was looking toward the basketball court, she saw the Defendant moving while shooting a gun
at the red car. (T.R. 12/13/11, p. 31). She took cover and saw Melvin Duncan fall into the sun roof. (T.R. 12/13/11, p. 32). She
testified that everyone on the basketball court laid down and took cover, with the exception of the Defendant, who was stand-
ing upright, shooting, and then fleeing the scene. (T.R. 12/13/11, p. 32) . Ms. Miller further testified that she did not hear gun
shots coming from anywhere else in the area and that she could tell that only the Defendant was shooting. (T.R. 12/13/11, pp.
33-34). She was emphatic that there was only one person shooting, and that the shooter was Derrick Elliot, the Defendant. (T.R.
12/13/11, pp. 34, 35).

Ms. Miller’s testimony was consistent with the physical evidence in this case. For example, she related that there were
multiple shots fired, which was consistent with the seven (7) shell casings found at the scene. (T.R. 12/13/11, p. 34; T.R.
12/12/11, pp. 72, 74). Ms. Miller testified that the red car had been struck by the shots, which was consistent with the descrip-
tion of the condition of the car as testified to by the Allegheny County homicide detectives called to investigate the scene.
(T.R. 12/13/11, p. 49; T.R. 12/12/11, p. 65). Her description of the placement of the car was also consistent with the physical
evidence. She testified that she was on the passenger side of the car, near the buildings, which would place the driver’s side
of the vehicle on the basketball court side of the street, which is the same description given by the driver of the vehicle,
Lamar Patrick. (T.R. 12/13/11, p. 35). Additionally, the ballistic damage to the vehicle was on the driver’s side of the vehicle,
not the passenger side. (T.R. 12/12/11, pp. 68, 71). Ms. Miller also testified that the Defendant was out of the basketball court
when he was shooting, (T.R. 12/13/11, pp. 31-32), and that he was moving further away from the courts and into the parking
lot. (T.R. 12/13/11, pp. 33-34). The shell casings recovered by the Allegheny County homicide detectives were recovered in
the parking lot near the basketball court. (T.R. 12/12/11, p. 74). Ms. Miller testified to a moving shooter and a moving vehicle,
both confirmed by the trajectory of the bullets as testified to by the scientists in the case. (T.R. 12/13/11, p. 33; T.R. 12/12/11,
pp. 61-65).

Ms. Miller’s testimony was detailed in ways that enhanced her credibility. While she certainly remembered the gross details of
the shooting, she also recalled the fine details that witnesses of traumatic events often recall, such as the screech of a car’s tires
on the pavement and the sounds of people screaming, a basketball bouncing and her heartbeat. (T.R. 12/13/11, pp. 49-50). Her
demeanor during her testimony also enhanced her credibility. It was clear that she was in fear for her own personal safety. Ms.
Miller had been threatened with physical violence prior to testifying at trial. At the beginning of her testimony, she informed this
court that she had been threatened by two (2) men in her apartment building. (T.R. 12/13/11, pp. 24-25). She was in the apartment
building basement doing laundry when the two (2) men approached her talking about the “DE hit” and asking if she was “telling
on him.” (T.R. 12/13/11, pp. 24-25). One of the men, who described himself in slang terms as a friend or associate of the Defendant,
pulled out a gun and chased her upstairs, where the men banged on her apartment door with the barrel of a gun and yelled threat-
ening and harassing things through the door. (T.R. 12/13/11, pp. 24-25). Ms. Miller trembled and shook during her testimony, had
tears in her eyes and was often hesitant to speak. (T.R. 12/13/11, p. 157).

Ms. Miller’s independent, eyewitness account of the shooting, which was consistent with both the physical evidence and the
testimony of other witnesses in the case, was exceptionally credible and believable. This court accepted her testimony as the truth.
Her testimony is sufficient, when believed, to support the third degree murder finding of this court. Her testimony certainly
proves, beyond a reasonable doubt, that the Defendant was the individual in Crawford Village at the basketball courts who shot
at the red vehicle, striking Melvin Duncan in the process. Her description of his actions further proves the malice necessary to
convict the Defendant of third degree murder. There is no doubt that firing seven (7) shots at a passing vehicle, where there was
no evidence of provocation, proves “recklessness of consequences” and “a mind lacking regard for social duty.” Devine, supra. The
remaining element, that the victim was dead as a result of a penetrating gunshot wound to his trunk, was proven beyond a
reasonable doubt through the testimony of Ashley Zezulak, a fellow forensic pathologist with the Allegheny County Medical
Examiner’s office. (T.R. 12/12/11, pp. 10, 17-18). The credible evidence in this case clearly supported this court’s verdict of guilty
of murder in the third degree.

This court also found the Defendant guilty of carrying a firearm without a license. The crime of carrying a firearm without a
license is set forth in 18 Pa. C.S.A. § 6106(a), which states: Any person who carries a firearm in any vehicle or any person who
carries a firearm on or about his person, except in his place of abode or fixed place of business, without a valid and lawfully issued
license under this Chapter commits a felony of the third degree. 18 Pa. C.S.A. § 6106(a). In order to convict a defendant for carrying
a firearm without a license, the Commonwealth must prove: “(a) that the weapon was a firearm, (b) that the firearm was
unlicensed, and (c) that where the firearm was concealed on or about the person, it was outside his home or place of business.”
Com. v. Parker, 847 A.2d 745, 750 (Pa. Super. 2004).

In this case, a firearm was never recovered, and the murder weapon was not found in the Defendant’s possession.
However, this court found, based on the credible testimony of Jameelah Miller, that the Defendant had possessed a firearm
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at the time of the shooting. Although this court relied on circumstantial evidence when it found the Defendant guilty on this
count, the Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by
means of wholly circumstantial evidence. Com. v. Baker, 72 A.3d 652, 658 (Pa. Super. 2013). Here, the Commonwealth
sought to prove that the Defendant had constructive possession of a weapon, as a gun was never found on the Defendant or
recovered at or near the crime scene. Constructive possession is an inference arising from a set of facts that possession of
the contraband was more likely than not, and it may be established by the totality of the circumstances. Parker, supra, at
750. The direct, eyewitness testimony of Jameelah Miller was strong circumstantial evidence of the Defendant’s possession
of the gun.

The remaining elements of this charge were easily proven. Detective Patrick Kinavey testified and provided documen-
tary evidence that the Defendant was not licensed to possess a firearm. (T.R. 12/12/11, pp. 81-82, Ex. 56). Additionally, this
shooting occurred while the Defendant was located in a basketball court and a parking lot. (T.R. 12/13/11, pp. 33-34; T.R.
12/12/11, p. 74). Clearly, neither of these locations would qualify as the Defendant’s home or place of business. There was
ample evidence presented at trial to justify this court’s conviction of the Defendant on the charge of carrying a firearm
without a license.

In conclusion, this court’s convictions of the Defendant of third degree murder and carrying a firearm without a license
are well-supported by the credible, consistent evidence in this case. This court’s verdict and subsequent sentence should
be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: September 3, 2013

Commonwealth of Pennsylvania v.
Gary Smith

Criminal Appeal—Homicide—Weight of the Evidence—Expert Testimony Re: Eyewitness Identification

No. CC 13605-2011. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 15, 2014.

OPINION
This is an appeal following a non-jury trial conducted before this court between July 16, 2013 and July 17, 2013. The Defendant

was found guilty of Second Degree Murder (18 Pa.C.S.A. §2501), Robbery - Serious Bodily Injury (18 Pa.C.S.A. §3701 (a)(1)(i),
Possession of Firearm Prohibited (18 Pa.C.S.A. §6105), two (2) counts of Criminal Conspiracy (18 Pa.C.S.A. §903) and three (3)
counts of Recklessly Endangering Another Person (18 Pa.C.S.A. §2705). The Defendant was sentenced on October 17, 2013 to a
term of life imprisonment without parole on the Murder charge and a concurrent period of five (5) to ten (10) years on the Robbery
charge. Post-sentence motions were filed on October 23, 2013, argued on December 12, 2013 and denied on that same day. The
Defendant’s timely appeal followed.

The Defendant, in his Statement of Matters Complained of on Appeal, asserts only two (2) errors during the handling of this
case, namely that (1) the court erred in refusing to allow expert testimony regarding eyewitness identification and (2) the guilty
verdicts were against the weight of the evidence.

FACTS:
Co-Defendant Eugene McMiller and this Defendant, Gary Smith, were accused of killing Justin Charles during a robbery on

October 14, 2011. On that day, Michael Elko and Charles Coddington were at Mr. Elko’s home at 3103 Miles Street in Clairton. (T.R.
7/16/13, pp. 17, 21). Both Mr. Elko and Mr. Coddington were admitted heroin users. (T.R. 7/16/13, pp. 16, 18). A friend of the pair,
Justin Charles, came to the home with two (2) African-American males, one of whom Mr. Elko later identified as the Defendant.
(T.R. 7/16/13, pp. 19, 21-22). Mr. Charles, also a heroin user, was trying to arrange a drug deal with the two (2) men. (T.R. 7/16/13,
pp. 19-21, 22-24). Mr. Charles asked to buy two (2) stamp bags of heroin from the men in order to sample what the men were
selling and then offered that he would buy a bundle of stamp bags if he liked the first two (2). (T.R. 7/16/13, pp. 23-24). The men
indicated that they did not have the drugs with them and would have to leave the house to go get the heroin. (T.R. 7/16/13, p. 24).
The men then left the house. (T.R. 7/16/13, p. 24). Mr. Charles asked Mr. Elko if he would get some heroin for him in the meantime,
and Mr. Elko left the house to do so. (T.R. 7/16/13, pp. 24-25).

As Mr. Elko was walking in front of his house, he saw the co-Defendant enter the front door of his home, and the Defendant
entering the back door. (T.R. 7/16/13, p. 25). Mr. Elko immediately returned to his home, entering the house shortly after the
co-Defendant. (T.R. 7/16/13, pp. 25-26). As he entered his home, Mr. Elko heard the Defendant, who was in the kitchen, tell someone
to lock the front door because there were police in the area. (T.R. 7/16/13, pp. 25-26). According to Mr. Elko, the co-Defendant then
pulled out a gun and demanded money from Justin Charles. (T.R. 7/16/13, pp. 26-27, 29). Mr. Elko tried to give the co-Defendant
the $20 that Mr. Charles had given him to buy two (2) stamp bags, but the co-Defendant did not even acknowledge the offer. (T.R.
7/16/13, pp. 26-27).

The co-Defendant threatened that, if Mr. Charles did not give him the money, he would give the gun to the Defendant, who would
use it. (T.R. 7/16/13, pp. 29-30). The co-Defendant gave the gun to this Defendant, and another demand for money was made. (T.R.
7/16/13, p. 31). In response, Mr. Charles indicated that the money was upstairs. (T.R. 7/16/13, p. 31). Mr, Elko stated that there was
no money upstairs because Mr. Charles did not live in the home, and then the three (3) men walked up the stairs. (T.R. 7/16/13,
pp. 31-32).

When the three (3) men began walking upstairs, Mr. Elko called 911, and, during his report to the 911 operator, he heard shots
coming from upstairs. (T.R. 7/16/13, pp. 32, 35). Mr. Charles ran down the stairs, followed by the Defendant with the gun and then
the co-Defendant. (T.R. 7/16/13, pp. 32-33). As the three (3) ran toward the back door, there was another gunshot. (T.R. 7/16/13,
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pp. 32-33). After the shooting, Mr. Elko saw the two (2) African-American men jump over Mr. Charles and then run together behind
some nearby buildings. (T.R. 7/16/13, pp. 32, 39). Mr. Elko was in the back of the house with Mr. Charles when the paramedics
arrived. (T.R. 7/16/13, pp. 34- 35). Unfortunately, Mr. Charles was already dead by the time that the paramedics reached him. (T.R.
7/16/13, p. 35).

Mr. Elko described one of the men who entered his home that day to the 911 operator. He indicated that one of the men was
a larger black man with a Muslim-style beard, meaning a beard that went from ear to ear, but with no mustache. (T.R. 7/16/13,
p. 35). Mr. Elko met with a detective from the Allegheny County Police, Homicide Unit, later that day and was presented with
photographs of individuals who could have been in his home that day. (T.R. 7/16/13, pp. 35-36). Mr. Elko identified the
Defendant as one of the men who came into his house, and as the man who was originally in the kitchen, when shown a photo
array by Detective Hitchings of the Allegheny County police. (T.R. 7/16/13, pp. 36, 38; Exhibit 4). Mr. Elko identified the
Defendant in court as the man whose photo he selected in the photo array and as the man who was in his kitchen that day. (T.R.
7/16/13, pp. 38-39).

The cases of the co-Defendant, Eugene McMiller (2011-13606) and this Defendant, Gary Smith, were originally
joined. Counsel for the co-Defendant filed a Motion for Severance pursuant to Rule of Criminal Procedure 583, stating
that the co-Defendant’s version of events was so antagonistic to the Defendant Mr. Smith’s defense that it would be
impossible for a trier-of-fact to believe both. Specifically, the co-Defendant acknowledged in his Motion being present
at Mr. Elko’s residence, with the Defendant, at the time of the shooting. (See Motion for Severance). The court granted
the severance motion on February 16, 2012. While the cases were still joined, counsel for the Defendant filed a motion
seeking to preclude the identification testimony of Mr. Charles Coddington, also an eyewitness to the events of October
14, 2011. This court granted the motion as to the Defendant on March 13, 2012. As such, the only person to present eye-
witness testimony in this case was Mr. Elko.

ARGUMENT:
1. Motion to Allow Expert Testimony regarding Eyewitness Identification

Prior to the trial of this case, the defense filed a Motion to Allow Expert Testimony regarding Eyewitness Identification.
Argument on the motion was scheduled for December 12, 2012. At that time, the Defendant’s attorney asked to be permitted
to brief the issue, a request to which the Commonwealth did not object. (T.R. 12/12/12, pp. 2-3). Briefs were filed on behalf
of both the defense and the Commonwealth, but the defense requested that a ruling not be made quickly so that the
Pennsylvania Supreme Court would have time to rule on this precise issue. The case of Com. v. Walker, 92 A.3d 766 (Pa. 2014),
was being considered by the Supreme Court as the same issue was pending before this court in this case. When the
Defendant’s case was ready for trial, no decision had yet been rendered by the Supreme Court in the Walker case. Therefore,
this court denied the Defendant’s motion in accordance with the existing case law at the time of trial. (T.R. 7/16/13, pp. 12-
13). It should also be noted that the Defendant had decided to proceed with a non-jury trial, making the issue of the expert
less pressing in this court’s mind, given that judges are generally more aware than juries of the vagaries of expert testimony.
(T.R. 7/16/13, pp. 12-13).

While the defense asserts that this court erred in not permitting him to present expert testimony on eyewitness identification
at the time of this non-jury trial, this court was relying on Pennsylvania Supreme Court decisions which have unequivocally barred
the presentation of such testimony. Com. v. Spence, 627 A.2d 1176 (Pa. 1993); Com. v. Simmons, 662 A.2d 621 (Pa. 1995); Com. v.
Abdul-Salaam, 678 A.2d 342 (Pa. 1996). Additionally, the Superior Court had also ruled in the same way, barring expert witness
testimony regarding eyewitness identification. Com. v. Bormack, 827 A.2d 503 (Pa. Super. 2003). This court had no authority to
ignore the mandates of higher courts in barring expert testimony regarding eyewitness testimony. While it is true that the Supreme
Court has now revised this long-standing bar on such expert testimony in Walker, supra, that case was not decided until May 28,
2014, some ten (10) months following the trial and verdict in this case. This court correctly applied the law of the Commonwealth
on this issue that was in effect at the time of the Defendant’s trial.

This court did not commit error by applying existing law that barred the use of expert testimony with regards to eyewitness
identification, and no new trial should be permitted on this basis.

2. The Verdict was Against the Weight of the Evidence.
The Defendant’s entire argument that the verdict was against the weight of the evidence is premised on the allegation that

Mr. Elko’s identification of the Defendant was suspect and in error. The Defendant argues that Mr. Elko had insufficient time
to view the Defendant in order to properly identify him, and that Mr. Elko was focused on the gun during the time that he
was in the presence of the perpetrators instead of focusing on the person or persons holding the gun. The Defendant further
argues that Mr. Elko was a heroin user who used that day, thereby affecting his ability to identify the perpetrators. He also
asserts that Mr. Elko was unable to identify physical characteristics or articles of clothing of the perpetrators and that there
was no physical evidence of the Defendant’s presence at the scene. (See Statement of Matters Complained of on Appeal
¶8(b)).

The standard of review regarding claims of insufficiency of the evidence is well-settled. In reviewing the sufficiency of the
evidence, the appellate court must determine whether the evidence admitted at trial, and all reasonable inferences drawn there-
from, viewed in the light most favorable to the Commonwealth as the verdict winner, is sufficient to prove every element of the
offense beyond a reasonable doubt. Com. v. Jones, 954 A.2d 1194 (Pa. Super. 2008).

An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The
weight of the evidence is exclusively for the finder of fact, who is free to believe all, part or none of the evidence and
to determine the credibility of the witnesses. When evidence conflicts, it is the sole province of the fact finder to deter-
mine credibility and to decide whether to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245, 258 (Pa.
Super. 2003). An appellate court cannot substitute its judgment for that of the finder of fact and may only reverse the
lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice. Com. v. Hunzer, 868 A.2d 498,
506 (Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is so weak and inconclusive that,
as a matter of law, no probability of fact can be drawn from the combined circumstances. Com. v. Perez, 931 A.2d 703
(Pa. Super. 2007).

Here, this court found the Defendant guilty of all charges after hearing strong direct evidence of the Defendant’s involve-
ment in this armed robbery and murder, namely, the testimony of an eyewitness to the robbery, Mr. Elko. Although the
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Defendant attempts to argue that the direct evidence provided by Mr. Elko was weak or incredible, this court found the testi-
mony of Mr. Michael Elko to be compelling. He was one of two (2) eyewitnesses to the events of October 14, 2011, and he was
able to describe what he saw, heard and experienced to the jury in great detail. (T.R. 7/16/13, pp. 21-35). Even though defense
counsel engaged in a lengthy cross-examination of Mr. Elko (T.R. 7/16/13, pp. 40-60) in an attempt to discredit him and sully
his credibility, this court chose to believe his version of what happened that day, which is well-within its province. Lyons,
supra. As this court stated earlier, Mr. Elko was a compelling witness. It certainly does not shock this court’s conscience or
sense of justice that he was determined to be credible. His testimony, alone, when believed, is sufficient evidence to uphold
this verdict.

This court will analyze the sufficiency of the evidence on the Robbery charge since that is the predicate offense upon which the
felony murder rule applied. In order to be found guilty of Robbery - Serious Bodily Injury under 18 Pa.C.S.A. §3701 (a)(1)(i), the
Commonwealth was required to prove that the Defendant, during the course of a theft, inflicted serious bodily injury upon another.
18 Pa.C.S.A. §3701 (a)(i). When believed, Mr. Elko’s testimony proves, beyond a reasonable doubt, all of the necessary elements to
convict the Defendant of Robbery.

Mr. Elko testified that it was the Defendant who entered his home on October 14, 2011 with Mr. Justin Charles (T.R. 7/16/13,
p. 22), returned to the home a short time later and entered through the back door (T.R. 7/16/13, pp. 25, 50), and was in the kitchen
during the initial demands for money and a “scuffle”. (T.R. 7/16/13, pp. 26, 27, 29-30, 31, 38, 42). He further testified that it was
the Defendant who had possession of the gun when the Defendant, the co-Defendant and Mr. Charles went upstairs, when the three
(3) men came back downstairs after a shot had been fired, and in the seconds before a second shot was fired. (T.R. 7/16/13, pp. 31-33,
39). These shots ultimately caused the death of Mr. Justin Charles (T.R. 7/16/13, pp. 34-35, 111-114), thereby satisfying the element
of infliction of serious bodily injury. Mr. Elko testified that these events occurred during the course of a theft (T.R. 7/16/13, pp. 29,
31, 53) and while the Defendants were fleeing after attempting to commit a theft. (T.R. 7/16/13, pp. 32, 39). Mr. Elko’s testimony
alone, when believed, is sufficient to convict the Defendant of Robbery, the predicate offense to the Second Degree Murder charge,
as well as all other crimes charged.

The Defendant states that Mr. Elko’s identification of the Defendant should not be believed or found to be credible because (1)
the Defendant had insufficient time to see the Defendant in order to properly identify him, (2) Mr. Elko was focused on the gun
during the time that he was in the presence of the perpetrators instead of focusing on the person or persons holding the gun, (3)
Mr. Elko was a heroin user who used that day, thereby affecting his ability to identify the perpetrators, (4) Mr. Elko was unable to
identify physical characteristics or articles of clothing of the perpetrators, and (5) there was no physical evidence of the
Defendant’s presence at the scene. (See Statement of Matters Complained of on Appeal ¶8(b)). This court would first note that all
of these points were ably argued by defense counsel throughout the trial, including through the examination of witnesses and
during closing arguments. (T.R. 7/16/13, pp. 40-60, 131-137). This court was well aware of the defense’s perspective with regard to
Mr. Elko’s credibility, or lack thereof. Despite these arguments, this court determined that Mr. Elko was a credible witness and
found, beyond a reasonable doubt, that it was the Defendant who was present in Mr. Elko’s home on October 14, 2011, who partic-
ipated in the robbery of Mr. Justin Charles, and who ultimately shot Mr. Charles, causing his death. (T.R. 7/16/13, pp. 146-147). The
Superior Court should not substitute its judgment for the credibility determinations and findings of fact made by this court. Jones,
supra; Lyons, supra.

This court found Mr. Elko to be credible for a number of reasons. Perhaps the most important was his certainty as to the
identities of the men who entered his home that day. Mr. Elko never wavered in his identification of the Defendant from his
initial identification when presented with a photo array by Detective Hitchings (T.R. 7/16/13, pp. 38-39, 87-88; Exhibit 4) to
his trial testimony where he was subjected to an intense cross-examination about the alleged deficiencies in his credibility
and perception cited in the paragraph above. (T.R. 7/16/13, pp. 40-60). Despite the aggressive cross-examination about the
length of time that Mr. Elko saw the Defendant and his inability to remember what the Defendant was wearing at the time
of the murder, Mr. Elko made clear that he remembered the Defendant’s face and was able to identify him as one of the
perpetrators of the crimes that occurred on October 14, 2011. (T.R. 7/16/13, pp. 22, 30, 36, 38-39, 42, 43, 44, 45, 47-48, 50,
60, 87-88).

Additionally, there was evidence presented during the course of the trial that corroborated Mr. Elko’s version of events.
Mr. Elko testified that it was the co-Defendant, Eugene McMiller, who was standing by, and who had entered, his front door.
(T.R. 7/16/13, pp. 25-26, 28). Co-Defendant McMiller’s fingerprint of his left index finger was found on the interior glass of
the front storm door of Mr. Elko’s residence. (T.R. 7/16/13, pp. 116, 120). Mr. Elko testified that there was “tussling” in the
kitchen between the Defendant and Mr. Charles. (T.R. 7/16/13, pp. 31, 52). Detective Costa, when investigating the crime
scene, noted that the kitchen was the only room in the house where items were overturned and disturbed, indicating that
there had been a struggle there. (T.R. 7/16/13, pp. 93-95, 103-104; Exhibits 31, 32). Mr. Elko testified that he was on the phone
with 911 dispatch when he heard the first shot. (T.R. 7/16/13, p. 32). The recording of the 911 phone call confirms this.
(Exhibit 2).

Mr. Elko further testified that he heard two (2) gunshots during this incident. (T.R. 7/16/13, pp. 32-33). The autopsy findings
confirmed that Mr. Charles was shot twice. (T.R. 7/16/13, pp. 111-114). Mr. Elko testified that the gun used in the crime was a
revolver. (T.R. 7/16/13, p. 35). Detective Costa also testified that it was his belief that the gun used in this shooting was a revolver
since no shell casings were found at the scene. (T.R. 7/16/13, p. 103). Mr. Elko identified the co-Defendant present with the
Defendant as Eugene McMiller. (T.R. 7/16/13, p. 37; Exhibit 3). Detectives testified that, when the Defendant was apprehended, he
was with the co-Defendant, and the Defendant even acknowledged under questioning by Detective Costa that he was with Eugene
McMiller at the time of the homicide, although he indicated that they were smoking marijuana together on his mother’s porch at
the time. (T.R. 7/16/13, pp. 78-79, 106-107). Additionally, Mr. Elko recalled that the Defendant was wearing a black hoodie at the
time of this crime. (T.R. 7/16/13, pp. 42-44). A black hoodie was recovered from the Defendant’s mother’s house, where he was
apprehended. (T.R. 7/16/13, p. 81).

While Mr. Elko may not have been able to recall the exact time of the incident or the type of shoes that the Defendant was wear-
ing at the time, his testimony was believable and supported by the physical evidence at the crime scene. While it is true that no
forensic evidence linked the Defendants to this murder, that fact does not mean that the evidence presented at trial was insuffi-
cient to sustain the convictions here. It is often the case that forensic evidence is lacking at the scene of a crime. Circumstantial
evidence is sufficient to prove the crimes charged here. Mr. Elko’s testimony and the corroborative evidence identified above are
sufficient to sustain this court’s conviction of the Defendant.
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CONCLUSION:
This court did not commit error in the handling of this case. It properly applied existing law to the case in denying the

defense’s request for expert testimony regarding eyewitness identification. Further, this court heard the evidence in the case,
made credibility determinations and chose to accept the eyewitness testimony of Mr. Elko. This court’s factual findings and
credibility determinations were properly made, were supported by other evidence in the case, and should not be re-examined on
appeal. This court’s verdict should be upheld, and the Defendants conviction and sentence should be affirmed.

BY THE COURT:
/s/Lazzara, J.

Date: September 15, 2014

Commonwealth of Pennsylvania v.
William Rush

Criminal Appeal—Sufficiency—POSS/PWID—VUFA—Weight of the Evidence—Constructive Possession

No. CC 201205136. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 18, 2014.

OPINION
The Defendant, William Rush, was charged by criminal information with the following: At count one, Violation of the Uniform

Firearms Act- Person not to Possess (18 Pa. C.S. § 6105 (a) (1)); at count two, Violation of the Uniform Firearms Act- Firearm not
to be Carried without a License (18 Pa. C.S. § 6106 (a) (1)); at count three, Possession of a Controlled Substance with Intent to
Deliver (35 P.S. § 780-113 (a) (30)); at count four, Possession of a Controlled Substance (35 P.S. § 780-113 (a) (16)); and, at count
five, False Identification to a Law Enforcement Officer (18 Pa. C.S. § 4914(a)). Prior to trial, the Commonwealth nolle prossed count
one. Trial proceeded before a jury on the remaining counts on January 23, 2013. The jury reached verdicts on January 24, 2013,
finding the Defendant guilty of the remaining four (4) counts.

On April 18, 2014, this Court sentenced the Defendant to not less than five (5) nor more than ten (10) years at count two; to not
less than two (2) nor more than four (4) years at count three and to no further penalty at the remaining counts. The Court directed
the sentences at counts two and three to run consecutive to one another, for an aggregate sentence of not less than seven (7) nor
more than fourteen years (14).

On April 6, 2013, the Defendant filed a Post-Sentence Motion contending that the verdicts were against the weight of the
evidence and seeking reconsideration of the sentence imposed. Argument was held on July 26, 2013. At the conclusion of that
hearing, the Court orally advised the Defendant that the Motion would be denied. A written Order denying the Post Sentence
Motion was then issued the same day. From that Order, the Defendant has appealed.

Pursuant to this Court’s Order, the Defendant filed a Concise Statement of Errors Complained of on Appeal in which he identified
the following claims he will raise on appeal:

1. The evidence was insufficient as to the firearms charge as the evidence failed to establish that the Defendant
exercised conscious domain over the firearm;

2. The evidence at trial was insufficient as to the charge of Possession of a Controlled Substance because the controlled
substance was not found on the Defendant’s person and the evidence failed to establish that the Defendant exercised
conscious dominion over the controlled substance;

3. The evidence at trial was insufficient as to the charge of Possession of a Controlled Substance with the Intent to
Deliver because the evidence offered by the Commonwealth to establish an intent to deliver was based on mere
speculation; and

4. The lower court abused its discretion in denying the weight of the evidence claims raised in his Post-Sentence Motion.

The evidence presented at trial established that on December 12, 2011, Pittsburgh Police Officers Santino Achille and Joshua
Whaley were on patrol at approximately 9:00 p.m. in the Spring Garden Avenue area on the North Side of Pittsburgh. (N.T. 44).
They were in an unmarked car,1 conducting surveillance in a high crime, high drug trafficking area. (N.T. 44-45). As the officers
approached Ryan Place, a housing development, Officer Achille observed a black Oldsmobile Bravada stopped in front of the building
and two (2) individuals approach the vehicle, including the Defendant, William Rush, whom the officer recognized. (N.T. 48-49).
He also recognized the other person, Shawn Pruitt. (N.T. 49-50).

As the Defendant reached the passenger side of the vehicle, Officer Achille saw him look in the direction of the police vehicle
and “… appear very alarmed, wide-eyed, stopped in his track for no apparent reason.” (N.T. 51). According to Officer Achille,
after the Defendant noticed their vehicle, “…he then bladed his body, turned in a position where he hid the front of his waist-
band, would be facing away from our vehicle.” (N.T. 51-52). The Defendant then reached across his body with his right hand,
keeping his left hand at his waistband, opened the rear passenger door and got in.2 Pruitt entered the front passenger side.
(N.T. 52).

The Bravada pulled away from the curb, into traffic. The driver did not use the turn signal. Upon observing this traffic viola-
tion, Officer Achille decided to stop the vehicle. (N.T. 53). He activated the vehicle’s lights and siren, and the vehicle pulled over,
still near the Ryan Place development and in an area with substantial overhead lighting. (N.T. 53-54).

Officer Achille approached the driver’s side of the vehicle while Officer Whaley approached the passenger side. They both used
their flashlights to illuminate the interior of the vehicle. (N.T. 54). Officer Achille asked the driver to lower the windows in the vehicle,
and he complied. (N.T. 69-70). In speaking to the driver, Officer Achille determined that he was a jitney driver. The driver was
cooperative. There was no passenger in the rear on the driver’s side. While speaking with the jitney driver, he observed Officer
Whaley on the other side of the vehicle make a hand gesture over the top of the vehicle that he knew was intended to indicate that
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there was a firearm in the vehicle. (N.T. 55-57).
Before making that gesture, Officer Whaley, as he approached the rear of the vehicle, “…observed the rear right passenger kind

of lift up off his seat and turn, and he had an object in his left hand.” (N.T. 83). Officer Whaley believed that object “…to be a large
silver revolver.” (N.T. 83). He saw the Defendant throw the object with his left hand into the cargo area of the Bravada. (N.T. 83).
He shined his light in that area and saw a large, silver revolver laying there. He then gestured to Officer Achille to alert him to the
presence of a weapon and then radioed for backup, using “Code 2”, indicating that a quick back-up response with lights and sirens
is necessary. (N.T. 84).

As other officers arrived, Officer Whaley asked the Defendant to exit the vehicle. He did, was handcuffed and placed in the rear
of a police vehicle. Officer Whaley returned to the rear of the vehicle and retrieved the weapon, a loaded, .44 caliber Smith and
Wesson revolver, found later to be in good working order. (N.T. 88, 91). Officer Whaley then retrieved, from the floor where the
defendant was seated, a quantity of prepackaged stamp bags of heroin that he had noticed as he removed the Defendant from the
vehicle.3 (N.T. 91-92). A search of the vehicle and of the Defendant’s person revealed that he had no money, nor did he possess any
paraphernalia that could have been used to ingest the heroin. (N.T. 96-97). The Defendant also did not exhibit any of the physical
characteristics that people who regularly use heroin generally possess. He did not seem under the influence and had no apparent
needle marks. (N.T. 95-97).4

The Commonwealth also called Edward Fallert, a detective assigned in the Narcotics Division of the Pittsburgh Police, to testify
as an expert in the area of narcotics investigation and narcotics trafficking. (N.T. 121). Detective Fallert testified that he has been
a police officer for twenty (20) years, and he has been assigned to the Narcotics Division for twelve (12) years. (N.T. 121). After a
brief voir dire of Detective Fallert, the Defendant did not object to him being qualified as an expert. (N.T. 132-133). Detective
Fallert stated that, based on his experience and training, and considering the facts testified to at trial, it was his opinion that the
Defendant possessed the heroin with the intent to deliver. (N.T. 134-135). Detective Fallert pointed to the packaging of the heroin,
the absence of any evidence that the Defendant was himself a user, the possession of the handgun and the Defendant’s presence in
an area known for on-street drug trafficking as supportive of his opinion. (N.T. 135-141).

The Defendant called his mother to testify to authenticate several photographs taken of the Bravada involved in this incident.
(N.T. 149-150). The photos were not taken in the area where this traffic stop had taken place, but rather were taken in front of the
Defendant’s mother’s home in a different section of the North Side of Pittsburgh. (N.T. 149, 151). The photos were reportedly taken
at the same time of the evening as the traffic stop, 9:00 or 10:00 p.m. (N.T. 149). No flashlight was shined inside the vehicle as the
photos were taken. (N. T. 152).

The Defendant claims that the evidence was insufficient as to each offense. The test for sufficiency of the evidence is “whether
the evidence at trial, and all reasonable inferences derived therefrom, when viewed in a light favorable to the Commonwealth as
verdict winner, is sufficient to establish all elements of the offense beyond a reasonable doubt.” Commonwealth v. May, 887 A2.d
750, 753 (Pa. 2005). With respect to each of the possessory offenses, the Defendant claims that the evidence failed to establish that
the Defendant possessed the contraband.

In this case, as neither the gun nor the controlled substance was found on the Defendant’s person, the Commonwealth was
required to rely on the theory of constructive possession to prove the Defendant guilty in all three (3) of those offenses. In
Commonwealth v. Parker, the Superior Court described this principle:

Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.
Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely
than not. We have defined constructive possession as “conscious dominion.” We subsequently defined “conscious
dominion” as “the power to control the contraband and the intent to exercise that control.” To aid application, we
have held that constructive possession may be established by the totality of the circumstances.

847 A2.d 745, 750 (Pa. Super. 2004).

Turning first to the firearms offense, the Defendant was seen by Officer Whaley tossing what appeared to be a silver revolver
into the cargo area of the vehicle. (N.T. 83). When the officer shined the flashlight into that cargo area, it revealed the presence of
a silver revolver. (N.T. 8). The Defendant was the only person seated in the rear of the vehicle (N.T. 55), a vehicle he hurriedly
entered after seeing the officer’s vehicle approach as he appeared also to be concealing something in his waistband. (N.T. 51-52).
None of the other occupants were in a position to have tossed the weapon into the area of the vehicle where it was found. (N.T. 52,
55). The only reasonable inference from this evidence was that the Defendant possessed the weapon and tossed it into the rear of
the vehicle to avoid being caught with it. The evidence was more than sufficient to establish that the Defendant had “conscious
dominion” over the revolver.

The claim that the evidence was insufficient to prove that the Defendant possessed the heroin similarly fails as the evidence
established that the Defendant had constructive possession of the drugs. They were found on the floor of the rear seat of the vehicle,
on the side where the Defendant was seated. (N.T. 91-92). He was the only occupant in the rear of the vehicle. (N.T. 55). The
Defendant was seen making a furtive movement as Officer Whaley approached the side of the vehicle, before tossing the weapon.
(N.T. 83). He had approached the vehicle from an area known for on-the-street drug sales. (N.T. 45-46, 79, 123-124). When he was
asked his name, he lied and gave a false name. (N.T. 98). Providing a false name is evidence of consciousness of guilt. See
Commonwealth v. Watley, 81 A3.d 108, 115 (Pa. Super.2013). Taken in total, this evidence established that the Defendant had the
power to control the heroin and the intent to do so.

The Defendant next claims that the Commonwealth’s evidence in support of the Possession with Intent to Deliver charge was
too speculative to support the verdict. The Commonwealth’s evidence was not speculative. Expert testimony is not speculative if
it is based on the facts of record. Commonwealth v. Minerd, 753 A.2d 225 (Pa. Super. 2000). The Commonwealth’s expert, Detective
Fallert, testified that he relied on his experience and the facts presented at trial concerning the Defendant’s possession of the heroin
to arrive at his conclusion that the heroin was possessed with an intent to deliver. His opinion was based, not on speculation, but
on the facts presented in court.

In Commonwealth v. Carpenter, the Superior Court, affirmed a verdict based on similar facts, holding: “…the quantity of drugs
and the presence of packing materials, in addition to the expert testimony of C.I. Rowe, which the jury found credible, established
intent to deliver beyond a reasonable doubt.” 955 A.2d 411, 414 (Pa. Super. 2008). The quantity of drugs here, coupled with the
way it was packaged, and the expert testimony of Detective Fallert, was sufficient to establish the Defendant’s intent to traffic the
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heroin seized.
Once this evidence was admitted, what weight to give it was for the jury, as the fact finder, to determine. Detective Fallert’s

testimony was based upon the facts that were presented to him at trial. These facts included Detective Fallert’s knowledge that the
area where the Defendant was arrested, Ryan Place, is an area where drug trafficking is common. (N.T. 124). He also noted the
absence of any indication that this Defendant was a heroin addict. There were no syringes or other means of ingesting heroin found
on his person or in the vehicle. The Defendant also did not exhibit the common physical characteristics of a heroin addict, which
would include needle marks. (N.T. 95-97). Detective Fallert also noted the presence of the gun as a fact he considered in arriving
at the conclusion that the drugs were possessed with the intent to deliver. (N.T. 135). Detective Fallert also noted, in his direct
examination, that heroin is often trafficked in such a way that the dealers assign what is, in essence, is a trade name to the heroin.
(N.T. 126-127). All the packages in the Defendant’s possession were stamped the same with the lettering “World War III” and the
image of what appeared to be a mushroom cloud. (N.T. 93). Again, the possession of similarly packaged heroin in this substantial
quantity was consistent with the Defendant’s possession of that substance with the intent to deliver it rather than for personal use.
The jury clearly had before it sufficient evidence to accept the opinion of Detective Fallert and conclude the Defendant was in the
business of selling heroin.

The Defendant also challenges the verdicts on the basis that they were against the weight of the evidence. In reviewing a claim
that a verdict was against the weight of the evidence, it must be remembered that the weight of the evidence is exclusively for the
finder of fact, who is free to believe all, part or none of the evidence presented; that it is the sole province of the fact finder to deter-
mine credibility of the witnesses. A court should not substitute its judgment for that of the finder of fact. Thus, a trial court may
only reverse the jury’s verdict if it is so contrary to the evidence as to shock one’s sense of justice. Commonwealth v. Lewis, 911
A.2d 558, 565 (Pa. Super. 2006).

Turning first to the gun charge, the Defendant argued that, at best, Officer Whaley’s testimony, proved that the Defendant:
“momentarily touched the weapon.” (Concise Statement, at 4.). To “momentarily” touch the weapon, the Defendant would have
had to exercise conscious dominion over the weapon. He would have to had have the ability to control the weapon and the intent
to do so in order to deposit it into the back of the vehicle. This brief possession, standing alone, would constitute a violation of the
statute. The jury, however, was presented with more. They were presented with Officer Achille’s testimony that the Defendant
acted to conceal from the officer’s view something he had at his waist and that he reached towards that area as soon as he noticed
the officers. (N.T. 51-52, 82). They also had the evidence of the Defendant’s giving a false name, which they could have considered
as evidence of consciousness of guilt. (N.T. 98). The presence of the heroin was also presented. (N.T. 91-92). It was for the jury to
assess the weight of this evidence. That the jury found that it weighed in favor of proof beyond a reasonable doubt on this charge
certainly did not, and does not, shock this court’s sense of justice. The verdict of guilty on the firearms charge was consistent with
the weight of the evidence presented.

The court also finds that the circumstantial evidence presented was of sufficient weight to allow the jury, applying the principal
of constructive possession, to determine that the Defendant possessed the heroin that was found lying at his feet in the rear
passenger compartment of the Bravada. His shocked countenance upon observing the police approach as he was conversing with
the occupant of the vehicle (N.T. 51), his quickly entering into the vehicle and shielding from the officers what he may have held
in front of him (N.T. 51-52) and his possession of the weapon (N.T. 83-84), all weighed heavily in favor of the jury’s determination
that, of the persons present in the vehicle, the Defendant was the one who possessed the controlled substances.

Finally, the Defendant’s challenge to the weight of the evidence as to the charge of possession with intent to deliver is, in reality,
a challenge to the jury’s credibility determination as to Detective Fallert. Whether that testimony was credible and what weight to
give it was for the jury to decide. The expert was supplied with sufficient facts upon which to base his opinion. That the jury chose
to accept his expert opinion as credible is not a basis to find that the verdict was against the weight of the evidence.

For these reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Lazzara, J.

Date: September 18, 2014
1 Though the vehicle was unmarked, Officer Achille testified that is was regularly recognized as a police vehicle because it had
been used in that area for several years. (N.T. 51).
2 Officer Whaley testified that, in his experience in making over a hundred arrests for persons possessing firearms, it is common
for such persons, when they see law enforcement, to “…grab their waist or touch their waist to make sure the object, the firearm,
is secure where it is at. 11 (N.T. 82).
3 The Allegheny County Crime Lab found the substance in the 44 packages to indeed be heroin, with a weight of 2.03 grams. (N.T. 95).
4 The other occupants, Shawn Pruitt and the jitney driver, were released after the defendant’s arrest. (N.T. 74).

Commonwealth of Pennsylvania v.
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Criminal Appeal—Homicide—PCRA—Ineffective Assistance of Counsel—Failure to Call Character Witnesses—Turner/Finley

No. CC 200913465. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 12, 2014.

OPINION
PROCEDURAL HISTORY

Appellant, Timothy Brunner, was charged by criminal information (CC 200913465) with one count of criminal homicide,1 one
count of kidnapping,2 one count of abuse of corpse,3 and one count of criminal conspiracy.4
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Appellant proceeded to a jury trial on April 4, 2010, with codefendant Kristopher Benjamin, at the conclusion of which
Appellant was found guilty of second degree murder, kidnapping, abuse of corpse, and criminal conspiracy.

On July 7, 2010, Appellant was sentenced by the Trial Court as follows:
Count one: second degree murder – life imprisonment without the possibility of parole;
Count two: kidnapping – four to eight years incarceration to be served consecutive to the period of incarceration imposed at

count one;
Count three: abuse of corpse – one to two years incarceration to be served consecutive to the period of incarceration imposed

at count two;
Count four: criminal conspiracy – four to eight years incarceration to be served consecutive to the period of incarceration

imposed at count three.
Appellant filed a post sentence motion on July 13, 2010, which was denied by the Trial Court on August 20, 2010. Appellant filed

a timely notice of appeal on September 17, 2010.
On January 18, 2013, the Superior Court vacated Appellant’s judgment of sentence and remanded to the Trial Court for resen-

tencing as counts one and two merged. Appellant filed a Petition for Allowance of Appeal to the Supreme Court on February 15,
2013, which was denied on July 17, 2013. On September 5, 2013, Appellant was resentenced by the Trial Court as follows:

Count one: second degree murder – life imprisonment without the possibility of parole;
Count two: kidnapping – merged with count one;
Count three: abuse of corpse – one to two years incarceration to be served consecutive to the period of incarceration imposed

at count one;
Count four: criminal conspiracy – four to eight years incarceration to be served consecutive to the period of incarceration

imposed at count three.
On October 25, 2013, Appellant filed a pro se PCRA petition. The Trial Court appointed counsel on October 29, 2013, and

appointed counsel filed a motion to withdraw pursuant to Turner-Finely on January 28, 2014. On January 30, 2014, the Trial Court
granted counsel’s motion to withdraw and filed its notice of intent to dismiss for the reasons stated in counsel’s Turner-Finley
letter. On February 19, 2014, the Trial Court denied Appellant’s PCRA petition.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant framed them:

A. The lower court abused its discretion in finding no merit to the claims raised in the PCRA petition, and denying the
petition alleging trial counsel’s ineffectiveness without a hearing, where the witnesses Mr. Brunner sought to present at
his trial, but whom counsel failed to contact, interview and call to the stand, would have given testimony that would have
raised a reasonable doubt as to Mr. Brunner’s culpability, particularly as to the degree of homicide charged.

B. The lower court abused its discretion in finding no merit to the claims raised in the PCRA petition, and denying the
petition alleging trial counsel’s ineffectiveness without a hearing, insofar as Mr. Brunner claimed in his petition that his
waiver of his right to call character witnesses was involuntary and unintelligent because counsel failed to contact, inter-
view and prepare the character witnesses Mr. Brunner identified to counsel as being willing to testify on his behalf.

FINDINGS OF FACT
The facts of the case have previously been summarized as follows:

In the early summer of 2009 Amy Kucsmas (victim) was actively involved in daily drug seeking behavior in the Mt. Oliver and
Carrick section of Allegheny County. (T.T. 206-208, 223, 245-246)5 In late June or early July Kucsmas spent several days in the
apartment of Timothy Brunner. (T.T. 283, 384-385, 738, 813-816) Brunner’s residence was apartment number two (2) of a four (4)
unit building located in Mt. Oliver, and at that time he was residing there with his girlfriend, Ceira Brown. (T.T. 280-281)
Kristopher Benjamin was a friend and former co-worker of Brunner and lived in that same apartment building – apartment
number four (4), which was located above Brunner’s apartment. (T.T. 281-282, 679, 774-775, 809) Shortly after Kucsmas began
staying at Brunner’s apartment she “disappeared”, taking approximately $200 of Brunner’s money as well as his photo identifica-
tion card (ID). (T.T. 282, 385-386, 818)

In the evening of July 11, 2009 Brunner, Benjamin and Brown went to the Hazelwood section of the City of Pittsburgh. In the
early morning hours of July 12th they were returning to their Mt. Oliver apartment building when Benjamin saw Kucsmas walk-
ing along Brownsville Road in the Carrick section of the city. (T.T. 287, 342) They were traveling in a pick-up truck driven by
Benjamin that belonged to a neighbor James House. (T.T. 285) Upon observing Kucsmas, Benjamin stated, “Fucking Amy”, and
pulled the truck over. (T.T. 287, 343) Brunner and Benjamin got out of the truck and both men angrily confronted Kucsmas about
the stolen money and ID. Kucsmas denied taking the money and eventually became so frightened during the confrontation that she
urinated on herself. (T.T. 209-216, 287-292, 387) Brunner took Kucsmas’ purse and searched through it until he found the ID that
had been stolen. (T.T. 213, 290, 347, 387-388)

Once Brunner discovered his ID, he and Benjamin told Kucsmas that she was going with them, and they began pulling her
toward the truck. (T.T. 214) Kucsmas initially resisted, but Brunner assured her that everything would be okay and that she
should come home with them; Kucsmas ceased her resistant and got into the truck, followed by Brunner and Benjamin. (T.T.
214, 291)

Benjamin drove to an isolated and hilly area of a nearby park where Kucsmas was ordered out of the truck. (T.T. 294, 394)
Brunner and Benjamin again angrily confronted Kucsmas about the money and repayment, threatening to throw her over the hill.
(T.T. 295-296, 397-401) Kucsmas was scared and crying, assuring the men that she would pay the money back. (T.T. 296-297)
Kucsmas was ordered back into the truck whereupon they drove back to their apartment building. (T.T. 298-299)

Once there Brown was ordered by Brunner to take Kucsmas by the hand to prevent her from fleeing, and Kucsmas was escorted
to Brunner’s apartment by Brunner, Benjamin, and Brown. (T.T. 301) Once in the living room, Benjamin behan yelling at Kucsmas
about the money and made her take off her clothes whereupon he retrieved $60 from her “private area”, which in turn was given
to Brunner. (T.T. 413, 425-427) Brunner, now armed with a handgun, and Benjamin begin to beat and yell at Kucsmas. (T.T. 304,
415, 845-849) During this time Brunner cocked the weapon and fired a shot into the floor of the apartment. (T.T. 304, 415) Brown
retreated to her bedroom, but heard Brunner and Benjamin continue the beating, as well as Kucsmas pleading with the two men
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to stop. (T.T. 306, 845-848)
Eventually the beating stopped and Kucsmas was ordered to go to the bathroom and shower. (T.T. 307, 849) While Kucsmas was

in the bathroom Brunner and Benjamin had a discussion regarding the serious nature of the injuries they had inflicted on her, and
they came to an agreement that she could not leave the apartment because of that. (T.T. 310, 418, 852)

When Kucsmas finished showering Brown witnessed Brunner go into the bathroom and help Kucsmas out of the shower. (T.T.
311) As Kucsmas began to walk out of the bathroom Brown saw Brunner put his arm around her neck from behind, and Benjamin
approach her from the front. (T.T. 311, 327, 855) Brown then put her head under the covers of her bed, but she heard Kucsmas
struggling and gasping for air. (T.T. 311) Kucsmas was punched in the head, which knocked her to the bathroom floor. As she lay
there her chest was stomped on, and bloody foam oozed out of her mouth and nose. (T.T. 855) When the struggling and gasping
stopped, Brown heard Brunner remark to Benjamin, “she fought hard”. (T.T. 311, 368) Brown took her head out from under the
covers and saw Kucsmas laying motionless on the bathroom floor with Brunner and Benjamin standing around her (T.T. 312)
Brunner and Benjamin picked Kucsmas up and laid her on the floor in front of Brown’s bed. (T.T. 313) Brown was ordered to go
outside and make certain that no one was around. (T.T. 313)

Brunner went to the basement of the building and returned with a roll of carpet. (T.T. 558-560, 857-862) Brunner and Benjamin
rolled Kucsmas’ body in the carpet and placed her in the back of the pick-up truck. (T.T. 865-868) At Benjamin’s suggestion they
then drove to Hunter Park in Wilkinsburg Borough where the body was left in a weeded/wooded area. (T.T. 868) Benjamin was
familiar with this area because he grew up nearby.

When Brunner returned to his apartment he awakened Brown and told her that they had left Kucsmas behind a dumpster, and
he planned to go back and burn the body. (T.T. 317, 319) Brown was instructed to clean up some blood spots on the living room
carpet, as well as some pieces of cut carpet that Kucsmas’ body had been wrapped in. (T.T. 317-318, 419-420) Brunner instructed
Brown that if she were ever questioned by the police, that she was to acknowledge the confrontation with Kucsmas on the street
and the return with her to the apartment building, but to inform the police that upon their return they went their separate ways
and Kucsmas never went into Brunner’s apartment. (T.T. 324)

On July 23, 2009 a tree cutting crew was dumping wood chips at Hunter Park, when they discovered the carpet and partially
decomposed body of Amy Kucsmas dumped by Brunner and Benjamin eleven (11) days earlier. (T.T. 71-73, 89, 96)

The medical examiner was not able to determine the exact cause of death due to the advanced stage of decomposition, however
there were multiple areas of blunt force trauma to the body including broken ribs and head trauma. (T.T. 140-142) Given all the
circumstances presented, including the trauma to the body and where and how the body was found, the pathologist concluded that
the manner of death was homicide. (T.T. 141-146, 167)

Superior Court Memorandum Opinion, January 18, 2013, pp. 1-4, quoting Trial Court Opinion, 1/20/12, at 3-8.

DISCUSSION
An appellate court’s role in reviewing PCRA appeals is “limited to determining whether the findings of the PCRA court are

supported by the record and free from legal error.” Commonwealth v. Johnson, 966 A.2d 523, 532 (Pa. 2009). The scope of review
is limited to the PCRA court’s findings and the evidence of record, which are to be viewed in the light most favorable to the
Commonwealth. Commonwealth v. Koehler, 36 A.3d 121, 131 (Pa. 2012). A denial will not be disturbed unless it is found that the
certified record does not support the PCRA court’s findings. Commonwealth v. Gandy, 38 A.3d 899, 902 Pa. Super. 2012). The law
surrounding dismissing a PCRA Petition without a hearing has been stated thusly:

The PCRA court has discretion to dismiss a petition without a hearing when the court is satisfied that there are no
genuine issues concerning any material fact, the defendant is not entitled to post-conviction collateral relief, and no
legitimate purpose would be served by further proceedings. To obtain reversal of a PCRA court’s decision to dismiss
a petition without a hearing, an appellant must show that he raised a genuine issue of fact which, if resolved in his
favor, would have entitled him to relief, or that the court otherwise abused its discretion in denying a hearing. We
stress that an evidentiary hearing is not meant to function as a fishing expedition for any possible evidence that may
support some speculative claim of ineffectiveness.

Commonwealth v. Roney, 79 A.3d 595, 604-605 (Pa. 2013) (citations and quotations omitted).

I.
Appellant first claims that the PCRA Court erred in denying his claim of ineffective assistance of counsel for failing to call

character witnesses based on the argument that their testimony would have raised a reasonable doubt as to culpability and the
degree of homicide charged. This claim is without merit.

The standard of review for ineffective assistance of counsel claims is well settled:

In evaluating claims of ineffective assistance of counsel, we presume that counsel is effective. To overcome the
presumption of effectiveness, Appellant must establish three factors: first that the underlying claim has arguable
merit; second, that counsel had no reasonable basis for his action or inaction; and third, that Appellant was prejudiced.
Counsel’s assistance is deemed constitutionally effective once this Court determines that the defendant has not estab-
lished any one of the prongs of the ineffectiveness test.

Commonwealth v. Rolan, 964 A.2d 398, 406 (Pa. Super. 2008) (citations and quotations omitted). When the claim of ineffective
assistance of counsel is based on the failure to call a potential witness, petitioner must establish that: “(1) the witness existed;
(2) the witness was available to testify for the defense; (3) counsel knew of, or should have known of, the existence of the witness;
(4) the witness was willing to testify for the defense; and (5) the absence of the testimony of the witness was so prejudicial as to
have denied the defendant a fair trial.” Commonwealth v. Sneed, 45 A.3d 1096, 1108-1109 (Pa. 2012). Accordingly, “counsel will not
be found ineffective for failing to call a witness unless the petitioner can show that the witness’s testimony would have been help-
ful to the defense.” Sneed, 45 A.3d at 1109.

Here, the jury heard substantial evidence connecting Appellant to the kidnapping and murder of Amy Kucsmas, as well as the
subsequent attempted cover-up. This evidence included the testimony of Appellant and Appellant’s girlfriend. While Appellant had
several witnesses available to testify to his own good character and the bad character of his co-defendant, none of these witness-
es would have negated the substantial evidence implicating Appellant. Appellant failed to show that the witnesses would have been
helpful to the defense given the substantial amount of evidence against Appellant and the heinous nature of the crimes.
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Upon reviewing the record, the PCRA Court found that there were no genuine issues of material fact, that Petitioner was not
entitled to post-conviction relief as he had failed to establish prejudice, and no legitimate purpose would be served by a further
proceeding. The PCRA Court properly dismissed Appellant’s PCRA claim without a hearing. See Commonwealth v. Pirela, 726
A.2d 1026, 1035 (Pa. 1999) (defendant failed to establish prejudice for counsel’s failure to call character witnesses during the
sentencing hearing, and evidence of a troubled past might be perceived as an attempt to trivialize the gravity of the crime).

Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the PCRA Court erred in denying his claim of ineffective assistance of counsel based

on the argument that Appellant’s waiver of his right to call character witnesses was involuntary and unintelligent. This claim is
without merit.

Defendants have the right to call character witnesses in their defense at trial, but may choose to waive that right as follows:

Where the defendant chooses not to call character witnesses, the trial judge shall ascertain from the defendant
whether this is a knowing, voluntary and intelligent waiver. A waiver colloquy, on the record, should be conducted by
defense counsel, but may be supplemented by the Court and/or the Attorney for the Commonwealth. In a jury trial,
the colloquy shall be held outside the presence of the jury before the defense rests its case.

All. C. R. Crim. P. 602.2. Appellant’s claim that he involuntarily waived his right to call character witnesses, couched in an
ineffective assistance of counsel claim, is examined as follows: 

When a presumptively-valid waiver is collaterally attacked under the guise of ineffectiveness of counsel, it must
be analyzed like any other ineffectiveness claim. Such an inquiry is not resolved by the mere absence of an oral
waiver colloquy; instead, the analysis must focus on the totality of relevant circumstances. Those circumstances
include the defendant’s knowledge of and experience with jury trials, his explicit written waiver (if any), and the
content of relevant off-the-record discussions counsel had with his client.

Commonwealth v. Birdsong, 24 A.3d 319, 339 (Pa. 2011) (in the context of a jury waiver colloquy claim). In order to prevail,
Appellant must demonstrate that: (1) he did not understand the right that he was waiving; (2) that counsel caused the failure to
understand; and, (3) that but for counsel’s ineffectiveness, Appellant would not have waived that right. Birdsong, 24 A.3d at 340.

Appellant’s claim here is based on the assertion that counsel’s ineffective assistance of counsel in failing to call character
witnesses caused Appellant to involuntarily waive his right to call character witnesses. As noted above, counsel was not ineffec-
tive for failing to call character witnesses. See supra pp. 9-10. Further, Appellant’s claim that his waiver was involuntary is belied
by the record. Following the close of the Commonwealth’s case, the Trial Court conducted a thorough oral colloquy with Appellant
and his co-defendant regarding their rights to testify and to call character witnesses. (T.T. 665-671). Appellant acknowledged that
he understood his right to call character witnesses, that he had discussed it with his attorney, and that it was Appellant’s decision
alone whether to call character witnesses. (T.T. 669-670). Thus, Appellant stated under oath that it was his decision not to call
character witnesses, and that he had not been threatened or promised anything in exchange for making that decision. (T.T. 670-
671). Trial counsel William Brennan further stated that he believed Appellant was making a knowing, intelligent, voluntary, and
fully-informed decision to not call character witnesses. (T.T. 671). Given the oral colloquy, the demeanor of Appellant, and his
concurrent decision to testify in his own defense, the Trial Court found that Appellant had made a knowing, voluntary, intelligent,
and fully informed decision not to call character witnesses. The PCRA Court properly denied Appellant’s claim that his waiver was
involuntary. See Birdsong, 24 A.3d at 341 (defendant failed to establish that ineffective assistance of counsel caused him to waive
his right to a jury based on a bald allegation of prejudice).

Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: September 12, 2014

1 18 Pa. C.S. § 2502.
2 18 Pa. C.S. § 2901.
3 18 Pa. C.S. § 5510.
4 18 Pa. C.S. § 903.
5 The designation “T.T.” followed by numerals refers to Trial Transcript of April 4-14, 2010, which is comprised of two (2) volumes.

Albert J. Brunner and Melanie S. Brunner, individually and as the parents
and natural guardians of their minor daughter, Samantha B. Brunner v.

Scott Jack Ritchey, Colussy Chevrolet, Inc., and Pittsburgh Bottle Shop Café, Inc.
Personal Injury—Motor Vehicle—Confidentiality Agreement

No. GD 12-017122. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—October 6, 2014.
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OPINION
AND ORDER OF COURT

The question before me is whether, in a personal injury action, plaintiffs are entitled to a protective order that prohibits
counsel for defendants from furnishing plaintiffs’ confidential records to the insurance companies that are insuring defen-
dants unless the insurance companies agree to either destroy or return the confidential records to counsel upon completion of
the litigation. The insurance companies state that Pennsylvania law requires insurance companies to keep all information for
several years.

Melanie S. Brunner and Samantha B. Brunner were injured when a truck driven by defendant Scott Jack Ritchey ran a red light
and broadsided the automobile driven by Melanie Brunner. Ritchey’s blood alcohol level was .215. He pleaded guilty to various
DUI-related criminal offenses.

Defendants are Ritchey, Colussy Chevrolet, Inc. (which owned the pickup truck Ritchey was driving), and Pittsburgh Bottle
Shop Café, Inc. (the bar that allegedly served Ritchey while visibly intoxicated).

Samantha Brunner alleges that she suffered a severe concussion with attendant migraine headaches that continue to this day
and a myriad of other symptoms. She has been a patient of a UPMC concussion specialist since the accident.

The Complaint alleges that Melanie Brunner sustained neck and shoulder injuries, headaches, pain, nausea, right leg pain and
contusions to her right leg, and also underwent mental health counseling for traumatic stress disorder. The Complaint alleges that
the accident triggered a PTSD response as a result of a tragic accident she witnessed at age seven in which her five-year old brother
was struck and killed by an automobile.

Through discovery requests, defendants seek medical bills and records relating to the care and treatment of Melanie Brunner
and Samantha Brunner; the complete medical and psychiatric bills and records from providers; the complete employment records
of Samantha Brunner; and all school records of Samantha Brunner for the past five years. I refer to these records as plaintiffs’
confidential records.

Plaintiffs are prepared to furnish these confidential records to defendants under a confidentiality agreement that requires
defense counsel, the insurance companies who insure defendants, and others receiving the confidential records from defense counsel,
such as experts, to return or destroy these records within fourteen days after the case is resolved.

It appears that defendants and their counsel will agree to return (or destroy) the records at the conclusion of the litigation.
Furthermore, if they were refusing to do so, I would, through a protective order, condition plaintiffs’ obligation to produce
these confidential records on the promise of defendants to return (or destroy) the records at the conclusion of the litigation. I
would do so because defendants are seeking confidential information which is in the possession, custody, or control of plain-
tiffs. In order to pursue this lawsuit, the discovery rules compel plaintiffs to produce relevant confidential information to
defendants’ counsel solely for the purpose of defending the case. Pa.R.C.P. No. 4003.1. Neither defendants nor their attorneys
may use the confidential records for any purpose other than for defense of the litigation. Consequently, in order to ensure that
information is only used for litigation, plaintiffs are entitled to the return (or destruction) of the confidential records at the
conclusion of the litigation.

The argument that defendants and their counsel cannot be required to return (or destroy) the confidential records furnished
by plaintiffs in the absence of “good cause shown,” within the meaning of Pa.R.C.P. No. 4012(a), has no merit. Plaintiffs’ privacy
interests are furthered by the return (or destruction) of the confidential records, and defendants have no interest that the law
recognizes in exercising possession, custody, or control over the confidential records following completion of the litigation.

While the insurance carriers wish to question a ruling that the rules of discovery require a party who has received confidential
records to return the records upon completion of the litigation, they have no standing to do so because they are not parties to the
litigation. Even if counsel for defendants was selected by and is being compensated by the insurance company, the insurance
company is a stranger to this litigation. See Comment 11 to Rule 1.8 of the Rules of Professional Conduct.

If in this case counsel for defendants chooses not to engage in discovery, the insurance company has no standing to challenge
that decision. If in this litigation defendants’ counsel chooses not to turn over to the insurance company confidential records
received by defendants, the insurance company has no standing to intervene. If in this case defendants agree to a court order
conditioning the ability of defendants to furnish confidential records to third persons, including insurance carriers, on the
promise of the third persons to return (or destroy) the documents at the conclusion of the litigation, the insurance carriers would
have no standing to object. This is equally true if a court, over the opposition of defendants, enters a court order conditioning the
turning over of the confidential records to the insurance companies on the insurance companies’ agreement to return the docu-
ments to defendants’ counsel upon conclusion of the litigation.

The insurance companies have no right to possession, custody, or control of the confidential records. Consequently, the insur-
ance companies have no standing to complain about any court order directing defendants to furnish plaintiffs’ confidential records
only to persons who have an interest in the litigation and who agree, prior to the receipt of the records, to return or destroy the
records upon completion of the litigation.

This means that if the insurance companies, for whatever reason, do not agree to turn over to counsel or to destroy the records
at the conclusion of the litigation, defendants cannot allow the insurance companies to have custody of the records. Instead, defen-
dants must use an alternative means of describing the confidential information that does not result in plaintiffs’ confidential
records ending up in the insurance companies’ records.

The insurance companies contend that they should not be compelled to return (or destroy) plaintiffs’ confidential records
because, according to the insurance companies, the following legislation (40 P.S. § 323.3(a)) prohibits them from doing so:

(a) Every company or person subject to examination in accordance with this act must keep all books, records,
accounts, papers, documents and any or all computer or other recordings relating to its property, assets, business and
affairs in such manner and for such time periods as the department, in its discretion, may require in order that its
authorized representatives may readily verify the financial condition of the company or person and ascertain
whether the company or person has complied with the laws of this Commonwealth.

I question whether 40 P.S. § 323.3(a) bars the insurance companies from returning (or destroying) plaintiffs’ confidential
records because these may not be records that relate to “financial condition of the company or person” or records relevant to
“whether the company or person has complied with the laws of this Commonwealth.” Furthermore, the General Assembly would
not have intended for 40 P.S. § 323.2(a) to trump the Rules of Civil Procedure governing discovery because, under the Pennsylvania
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Constitution, Art. 5 § 10, procedure is a matter for the courts.
Finally, even assuming that 40 P.S. § 323.2(a) would require the insurance companies to preserve any confidential records of

plaintiffs that are in their possession, custody, or control, my ruling that through a confidentiality order all persons receiving plain-
tiffs’ confidential records must agree, prior to receipt, to return (or destroy) the records at the conclusion of the litigation does not
conflict with 40 P.S. § 323.3(a). This legislation does not authorize insurance companies to obtain information from third parties; it
only covers records that come into the possession of the insurance companies. The discovery rules, on the other hand, may protect
the privacy interests of litigants by limiting the persons who may receive confidential information produced in discovery to those
who agree to return (or destroy) plaintiffs’ personal records.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 6th day of October, 2014, it is hereby ORDERED that plaintiffs’ Motion for Entry of Protective Order is granted, and

within twenty (20) days, the parties shall submit to this court an agreed-upon protective order consistent with the rulings made in
the Opinion accompanying this Order of Court.

BY THE COURT:
/s/Wettick, Jr., J.
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Commonwealth of Pennsylvania v.
Christopher Younger

Criminal Appeal—PCRA—Guilty Plea—Ineffective Assistance of Counsel—Defective Colloquy—
Failure to Inform Defendant of Elements of Every Offense

No. CC 201007094. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 27, 2014.

OPINION
Appellant, Christopher Younger, appeals this Court’s May 1, 2014 Order dismissing his Post Conviction Relief Act (PCRA)

Petition. On May 23, 2012, Appellant pled guilty to one count each of Recklessly Endangering Another Person (REAP), Simple
Assault, and Driving While Operating Privilege Suspended or Revoked.1 This Court sentenced Appellant to two years probation in
addition to mandatory fines. Appellant filed a PCRA petition on June 26, 2013, which this Court heard on April 4, 2014. The Court
dismissed the petition on May 1, 2014, ultimately concluding that all of Appellant’s issues lacked arguable merit. Appellant filed a
Notice of Appeal on May 30, 2014 and Statement of Errors Complained of on Appeal on June 18, 2014.

ERRORS COMPLAINED OF ON APPEAL
Appellant alleges that his guilty plea was unlawfully induced based on assurances made by his attorney and the Assistant

District Attorney that his plea would not affect his eligibility to participate in the Recidivism Risk Reduction Incentive (“RRRI”)
and Boot Camp programs in any future sentence.2 Appellant next asserts that plea counsel was ineffective for failing to object to a
defective guilty plea colloquy which did not include an explanation of the nature of the charges to which he was pleading guilty
and therefore did not allow Appellant to make an informed decision. Finally, Appellant asserts that this Court erred in dismissing
issues in the PCRA without an evidentiary hearing.

DISCUSSION
Appellant raises the issue that his guilty plea was unlawfully induced by assurances from both the Commonwealth and plea

counsel that his plea would not affect his eligibility for the RRRI and Boot Camp programs. The standard for unlawful inducement
is whether the inducement more likely than not caused the guilty plea where the petitioner is actually innocent. Commonwealth v.
Allen, 732 A.2d 582, 586 (1999) (citing 42 Pa. C.S. § 9543). Appellant pled guilty to Simple Assault, which made him statutorily
ineligible for RRRI in his other case. 61 Pa. C.S. §4503. However, in exchange for Appellant’s guilty plea, the Commonwealth
agreed to waive the eligibility requirements for purposes of future sentencing in his PWID case. 61 Pa. C.S. § 4505 (b) permits the
Commonwealth to waive an offender’s ineligibility for RRRI and also states that the court may refuse to accept such a waiver.
61 Pa. C.S. § 4505 (b). Appellant’s problem arose when this Court declined to impose a RRRI sentence or to recommend Boot Camp
at the subsequent PWID sentence despite the Commonwealth’s waiver of ineligibility.
Prior to pleading guilty in this case, Appellant completed a lengthy written colloquy. In addition, this Court conducted an exten-

sive verbal colloquy, a part of which included incorporating the written colloquy into the record. (PT 18) This Court asked
Appellant explicitly whether any promises were made to him regarding his decision to plead guilty. Appellant responded that none
were made. (PT 15) A defendant is bound by the statements made during the plea colloquy and cannot offer reasons that contra-
dict earlier statements. Commonwealth v. Brown, 48 A.3d 1275, 1277 (Pa. Super. 2012). This Court clearly informed Appellant when
he pled guilty on these charges that it was not bound by any waiver made by the Commonwealth regarding eligibility for a RRRI
sentence in the PWID case. The Court stated that “I don’t have to accept any plea agreement” (PT 38) and reiterated “Again, I don’t
have to accept any plea” (PT 40)
Following the Court’s initial declaration that it is not bound by any agreement between counsel regarding sentencing in the

PWID case, Appellant’s attorney held a private discussion with his client about the Court’s discretion regarding plea agreements,
to which he ultimately responded:

I have talked it over with my client, and we still believe in moving forward with it. We still think it’s the right thing to do,
accept responsibility. He understands Your Honor’s position on this [.]

PT 38.
The Court made it abundantly clear to Appellant that an agreement between the Commonwealth and Appellant for the

Commonwealth to waive RRRI ineligibility for purposes of sentencing on any future cases or to recommend Boot Camp need not
be accepted by the Court (PT 12) and Appellant made it equally clear that he understood that. (PT 13) With regard to his pending
sentencing on the PWID case, this Court informed Appellant as follows:

I’m not making any promises on that. I’m not obligated to make any promises. It’s a jury verdict, and I will be sentencing
him in accordance with the sentencing guidelines, the mandatory and the presentence report based on my determination
of the appropriate sentence. So we are all clear on that, I am under no obligation that I am aware of to waive RRRI.

(PT 12) This Court did not accept this plea with any promise on how it would sentence on the PWID case, specifically whether the
Court would waive RRRI ineligibility or recommend Boot Camp in that case.
The Commonwealth kept its end of the agreement and indicated that it would not oppose Boot Camp on the PWID case and

waived Appellant’s ineligibility for a RRRI sentence in the PWID case as a result of this case. Appellant received the full benefit
of what he was promised by the Commonwealth. The Court, however, remained free to exercise its own discretion as to sentence
in the PWID case. Commonwealth v. Osteen, 552 A.2d 1124 (Pa.Super. 1989). Furthermore, Appellant’s counsel stated that he
informed Appellant that the Court was free to reject the terms on any agreement on the pending PWID case. (PT 38)
Finally, Appellant stated that he was pleading guilty in this case because he was, in fact, guilty. (PT 30) Appellant’s statement

accepting responsibility stands in contrast with his current assertion that his plea was unlawfully induced. As Appellant is not now
nor was he at the time of his plea asserting actual innocence, his allegation of unlawful plea inducement is without merit. 42 Pa.C.S.
a.C.S. § 9543 (a)(2)(iii).
Next, Appellant argues that his counsel was ineffective for failing to object to an allegedly defective plea colloquy. The test for

ineffective assistance of counsel is whether the underlying claim is of arguable merit; counsel’s performance lacked a reasonable
basis; and the ineffectiveness of counsel caused him prejudice. Commonwealth v. Williams, 899 A.2d 1060, 1063 (2006). Appellant’s
claim lacks arguable merit.
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Appellant asserts that counsel’s ineffectiveness caused an involuntary or unwilling plea, which, if established, would entitle him
to relief. Brown, 48 A.3d 1275, at 1278. Appellant alleges that the elements and charges were not specifically read to him on the
record, thus making his guilty plea colloquy invalid. However, this Court did read the charges, their grading and the maximum
punishable sentences each count would carry. (PT 19)
Appellant cites Commonwealth v. Sauter, 567 A.2d 707 (Pa.Super. 1989) to suggest that courts should place limited reliance on

the written colloquy that asks each defendant generally whether they have discussed the elements of the offense charged with their
attorney. Appellant, however, fails to also note that the Sauter case concluded that the written colloquy is sufficient when taken in
conjunction with an oral colloquy, which occurred in the present case. Id. at 710. Appellant was asked during the colloquy if his
lawyer explained the nature of the charges against him as well as the elements that the Commonwealth would have to prove if the
case were to go to trial, to which Appellant responded in the affirmative. (PT 18) Sauter noted that when a written colloquy is
supplemented by an in-court colloquy, it suggests that a plea is entered knowingly and voluntarily. Because Appellant completed
both a written and oral colloquy, his ineffectiveness claim is without merit. Additionally, plea counsel testified at the PCRA hear-
ing that he explained the changes to Appellant. (PT 38) Moreover:

Where the totality of the circumstances establishes that a defendant was aware of the nature of the charges, the plea
court’s failure to delineate the elements of the crimes at the oral colloquy, standing alone, will not invalidate an otherwise
knowing and voluntary guilty plea.

Commonwealth v. Morrison. 878 A.2d 102, 105-106. (Pa. Super. 2005). Considering that Appellant completed a written colloquy with
his attorney, the Court conducted an oral colloquy, and during both colloquies Appellant acknowledged that counsel explained the
nature of the charges and the elements of each offense, and that Appellant stated that he was satisfied with his counsel, the totality
of circumstances suggests that this plea was voluntary.
Furthermore, Appellant’s contention that a PCRA hearing should have been held to determine whether Appellant’s belief that

he would be sentenced to the Boot Camp program in the PWID case affected his decision to plead guilty in this case is somewhat
mystifying. This Court granted a PCRA hearing on April 4, 2014 to address “the decision to plead guilty in relation to Boot Camp
promises.” (Order of Court dated February 18, 2014.)
Lastly, Appellant asserts that this Court erred in dismissing his PCRA claims without an evidentiary hearing on the remaining

issues raised. Specifically, Appellant asserts that he should have been entitled to develop an ineffective assistance of counsel argu-
ment regarding the consequences of a guilty plea after the Court rejected the waiver of RRRI eligibility. In addition, Appellant
alleges that his plea was induced by the Commonwealth’s promise of Appellant remaining Boot Camp eligible in the PWID case.
Appellant does not have an absolute right to an evidentiary hearing on a PCRA Petition. 42 Pa.C.S. § 9541. If the Court deter-

mines from the record that no genuine issues of material fact exist, a hearing is not mandatory. Id. Appellant asserts that his claim
has merit because the promise of RRRI eligibility caused his guilty plea colloquy to be defective. As previously discussed, this
issue has no merit. Appellant was asked during his plea in this case whether his decision to enter his plea was the result of any
promises made. Specifically, Appellant was asked by the Court:

Other than the amendments to the four different informations and the agreement to periods of probation to be set by the
Court as well as the mandatories on the driving suspension counts, have any promises been made to you in connection
with your guilty plea?

(PT 15) Appellant answered that there were none. Id. When a lengthy inquiry is done by the presiding judge, there is a presump-
tion that defendant understands the colloquy being signed. Commonwealth v. Rush, 909 A.2d 805, 808 (Pa. Super. 2006). The
burden then shifts to Appellant to prove that the colloquy was defective. Given the extensive inquiry by this Court to assure that
Appellant understood everything, Appellant has not met that burden.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Also on May 23, 2012, Appellant pled guilty at three other criminal informations as follows: at CC2010-9694 to 3 counts of Simple
Assault, Flee and Eluding, Possession of Marijuana and a summary motor vehicle offense; at CC2010-7093 to 2 counts of Simple
Assault; and at 2011-767 Failure to Restrain a Dangerous Dog and another summary motor vehicle offense. These pleas are not the
subject of Appellant’s current appeal.
2 After being found guilty by a jury of Possession with Intent to Deliver (PWID) heroin at CC2010-11526, Appellant was at the time
of this plea awaiting sentencing in that case.

Commonwealth of Pennsylvania v.
Omar Howard

Criminal Appeal—PCRA—Quashal—No Longer Serving a Sentence

No. CC 9713800, 9713801, 9713893. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—September 2, 2014.

OPINION
The Defendant has appealed from this Court’s Order of April 21, 2014, which dismissed his second pro se Post Conviction Relief

Act Petition without a hearing. A review of the record reveals that because the Defendant is no longer serving a sentence before
this Court, he is ineligible for collateral relief and this appeal must be quashed.
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The Defendant was charged with Receiving Stolen Property,1 Aggravated Assault,2 Terroristic Threats,3 Disorderly Conduct,4

Reckless Driving,5 Duties at a Stop Sign,6 Required Financial Responsibility,7 Simple Assault,8 Fleeing or Attempting to Elude,9

Driving Without Lights to Avoid Identification or Arrest10 and Driving Without a License.11 On September 28, 1998, he appeared
before this Court and pled guilty to Receiving Stolen Property, Reckless Driving, Simple Assault, Fleeing or Attempting to Elude
and Driving Without Lights to Avoid Identification or Arrest. The remaining charges were withdrawn by the Commonwealth. He
was immediately sentenced to a term of probation of two (2) years. No direct appeal was taken.
On July 8, 2010, the Defendant filed a pro se Post Conviction Relief Act Petition. Counsel was appointed to represent the

Defendant, but he eventually filed a Turner “No-Merit” letter and was permitted to withdraw. After giving notice of its intent to do
so, this Court dismissed the Petition on June 1, 2011. No direct appeal was taken.
No further action was taken until February 26, 2014, when the Defendant filed the instant pro se Post Conviction Relief Act Petition.

After giving the appropriate notice, this Court dismissed the Petition without a hearing on April 21, 2014. This appeal followed.
The Post Conviction Relief Act contains certain eligibility requirements as a pre-requisite to relief. As they pertain to this case,

in order to be eligible for post-conviction relief, the petitioner must be “at the time the relief is granted… currently serving a
sentence of imprisonment, probation or parole for the crime.” 42 Pa.C.S.A. §9543(a).
Review of the record at the above-captioned information reveals that the Defendant was sentenced to two years of probation on

September 28, 1998. Although the Defendant did eventually violate that probation, he was sentenced to time served for the viola-
tion and the sentence was complete as of September 6, 2000. The Defendant is no longer serving any sentence at this information.
Because the sentence on the charges before this Court have expired, the Defendant is not entitled to collateral relief. See
42 Pa.C.S.A. §9543(a), supra.
Accordingly, because the Defendant is ineligible for the relief sought, the instant appeal is not proper and must be quashed.

BY THE COURT:
/s/McDaniel, J.

Date: September 2, 2014

1 18 Pa.C.S.A. §3925(a) – CC 9713801
2 18 Pa.C.S.A. §2702(a) – CC 9713800
3 18 Pa.C.S.A. §2706 – CC 9713800
4 18 Pa.C.S.A. §5503 – CC 9713800
5 75 Pa.C.S.A. §3736(a) – CC 9713800
6 75 Pa.C.S.A. §3323(b) – CC 9713800
7 75 Pa.C.S.A. §1786 – CC 9713800
8 18 Pa.C.S.A. §2701(a) – CC 9713800
9 75 Pa.C.S.A. §3733(a) – CC 9713893
10 75 Pa.C.S.A. §3734 – CC 9713893
11 75 Pa.C.S.A. §1501(a) – CC 9713893

Commonwealth of Pennsylvania v.
Glenn Taulton

Criminal Appeal—Probation Violation—Petition to Enforce Plea Agreement—Sex Offender Registration

No. CC 200906238. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—September 2, 2014.

OPINION
The Defendant has appealed from this Court’s Order of July 21, 2014, which denied his Petition Seeking Enforcement of Plea

Agreement and Supplemental Petition Seeking Enforcement of Plea Agreement. A review of the record reveals that the Defendant
has failed to present any meritorious issues on appeal and, therefore, this Court’s Order should be affirmed.
The Defendant was charged with Involuntary Deviate Sexual Intercourse1 and Endangering the Welfare of a Child.2 Pursuant

to a plea agreement with the Commonwealth, the Commonwealth withdrew both counts of IDSI and the Defendant pled guilty to
an amended charge of Indecent Assault3 and the remaining original Endangering the Welfare of a Child charge. Pursuant to the
agreement, he was sentenced to a term of probation of two (2) years. No Post-Sentence Motions were filed and no appeal was taken.
The Defendant had continual problems with compliance including his failure to obtain drug and alcohol evaluations or to pay

court costs, numerous positive drug tests and arrests in 2011 for Aggravated Assault and Endangering the Welfare of a Child
(dismissed at the preliminary hearing) and in 2012 for Possession with Intent to Deliver, Open Lewdness and Disorderly Conduct.
He appeared before this Court for Gagnon II hearings on September 20, 2011 and September 18, 2012, and at both times, his two
(2) year period of probation was re-imposed. Additionally, sex offender and zero tolerance conditions were added at the September,
2012 violation hearing.
As a result of his continuing violations, the Defendant again appeared before this Court on July 15, 2013, for a violation hear-

ing. At that hearing, this Court revoked the Defendant’s probation and imposed a term of imprisonment of two and one half (2 ½)
to five (5) years. Timely Post-Sentence Motions were filed and were denied on July 24, 2013. A direct appeal was taken and the
judgment of sentence was affirmed on March 27, 2014.
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Meanwhile, on December 20, 2011, the Pennsylvania Legislature enacted SORNA, which became effective on December 20,
2012 and imposed increased sexual offender registration requirements. As a result of the new SORNA registration requirements,
the Defendant became required to register as a sex offender for life. In response, the Defendant filed a Petition Seeking
Enforcement of Plea Agreement on December 18, 2013. A Supplemental Petition Seeking Enforcement of Plea Agreement followed
on June 23, 2014. By Order dated July 21, 2014, this Court denied the Petition and Supplemental Petition Seeking Enforcement of
Plea Agreement. This appeal followed.
On appeal, the Defendant argues that this Court erred in denying the Motion insofar as the application of the retroactive regis-

tration requirements of SORNA violates his rights under both Constitutional and contract law. However, a careful review of the
record and the prevailing case law reveals that his claims are meritless.
In his filings, the Defendant has relied on Commonwealth v. Hainesworth, 82 A.3d 444 (Pa.Super. 2013) for the rule of law that

if the SORNA retroactive registration requirements violate the terms of a plea agreement, the trial court may order specific
enforcement of the terms of the agreement, thus removing the SORNA registration requirement. Although his general statement
of the Hainesworth holding is correct, the facts of this case are distinguishable, such that Hainesworth does not apply.
In Commonwealth v. Hainesworth, the defendant was charged with various counts of statutory sexual assault, aggravated inde-

cent assault, indecent assault and criminal use of a communication facility. He entered a negotiated plea to three counts of statu-
tory sexual assault, three counts of indecent assault and one count of criminal use of a communication facility. At the plea hearing
there was a specific discussion that the defendant did not plead to any of the crimes entailing Megan’s Law registration. Thereafter,
while he was on probation, SORNA went into effect and the Defendant became subject to its registration provisions. Our Superior
Court found that the plea agreement was “precisely structured so that Hainesworth would not be subject to a registration require-
ment.” Commonwealth v. Hainesworth, 82 A.3d 444, 448 (Pa.Super. 2013). The Court continued on to hold that “the parties to this
appeal entered into a plea bargain that contained a negotiated term that Hainesworth did not have to register as a sex offender. As
such, it was not error for the trial court to order specific enforcement of that bargain.” Id. at 450.
The earlier case of Commonwealth v. Benner, 853 A.2d 1068 (Pa.Super. 2004), is also instructive. In Benner, the defendant pled

guilty to one count of aggravated indecent assault in 1999, when Megan’s Law I was in effect. He was imprisoned for a period of
time and was paroled after Megan’s Law II had already taken effect and was told that he was subject to the increased Megan’s Law
II registration requirements. Benner asserted that an agreement for no registration was a term of his plea and requested specific
enforcement of his plea agreement. A review of the record revealed that there was no discussion of registration at the plea hear-
ing and so the Court concluded that the record did not support the defendant’s claim that a lesser registration period was a term
of the plea agreement. See Commonwealth v. Benner, 853 A.2d 1068 (Pa.Super. 2004).
Most recently, in Commonwealth v. Partee, 86 A.3d 245 (Pa.Super. 2014), the defendant entered a negotiated plea of nolo

contendre to charges of indecent assault, corruption of minors and endangering the welfare of a child. He was initially subject to
a ten (10) year registration requirement, but after SORNA went into effect, his registration term was increased to life. After exam-
ining the record, the Partee Court noted that although there was “no indication he bargained for non-registration as a part of his
plea,… the ten-year Megan’s law registration period was discussed at the plea proceeding.” Commonwealth v. Partee, 86 A.3d 245,
249 (Pa.Super. 2014). As a result, the Court found that “while it was not an explicit term of the negotiated plea, it is apparent that
appellant’s negotiated plea agreement was structured so that he would only be subject to a ten-year rather than a lifetime reporting
requirement.” Id. However, the Court continued on to find that because the Defendant violated his probation, he breached his own
plea agreement, and under such circumstances, he was no longer entitled to enforce its terms against the Commonwealth. It held
that, “having failed to abide by the terms of the plea bargain, that agreement is no longer in effect and, hence, Appellant is not
entitled to specific performance. Hainesworth is not controlling.” Id. at 250.
A review of the record reveals that the Defendant did enter into a plea agreement with the Commonwealth which resulted in

the withdrawal of two more serious charges and a sentencing agreement:

THE COURT: Mr. Hoffman, I understand this is a plea agreement.

MR. HOFFMAN: That’s correct, Your Honor.

The nature of the agreement is that the Commonwealth is withdrawing the two counts of voluntary [sic] deviate sexual
intercourse and the Defendant is going to plead to a count of indecent assault and endangering the welfare of children.

I have provided the guidelines to Your Honor reflecting that plea agreement. It would be a period of two years probation
and a ten year requirement that he register under Megan’s Law.

(Plea Hearing Transcript, p. 2).

Assuming arguendo that the 10 year term of registration was a bargained-for term of the plea agreement, rather than simply
the unintended consequence of the dismissal of more serious charges as the Commonwealth contends, the Defendant is still not
entitled to relief. Although he would have been able to enforce the terms of his plea agreement against the Commonwealth had
he himself abided by them, the record reflects that the Defendant was found to have violated his probation on three (3) separate
occasions, ultimately resulting in the imposition of a lengthy period of incarceration. Thus, pursuant to Partee, supra, the
Defendant is not entitled to specific enforcement of the 10-year term of registration imposed at his original sentencing. The
Defendant is appropriately bound by the increased term of registration and, consequently, this Court did not err in denying his
Petition. This claim must fail.
Accordingly, for the above reasons of fact and law, this Court’s Order of July 21, 2014, which denied his Petition and

Supplemental Petition Seeking Enforcement of Plea Agreement, must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: September 2, 2014
1 18 Pa.C.S.A. §3123(a)(6) – 2 counts
2 18 Pa.C.S.A. §4304
3 18 Pa.C.S.A. §3126(a)(7)
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Commonwealth of Pennsylvania v.
Robert Irving Meekins

Criminal Appeal—POSS/PWID—Suppression—Sufficiency—Weight of the Evidence—False Identification—Credibility

No. CC 201108574. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—September 3, 2014.

OPINION
The defendant was charged at CC201108574 at Count 1: Possession with Intent to Deliver, 35 P.S. §780-113(a)(30); Count 2:

Possession of a Controlled Substance, 35 P.S. §780-113(a)(16); Count 3: Possession of Marijuana, 35 P.S. §780-113(a)(31); and Count 4:
False Identification to Law Enforcement Officer, 18 Pa.C.S.A. §4914, from an incident arising on March 5, 2011, in which defendant
was a passenger in a vehicle that was stopped. A Motion to Suppress was filed and a hearing held on March 5, 2014, at which time
the Motion was denied. On May 22, 2014, a Stipulated Non-Jury was conducted before this court after which the defendant was
found guilty of Counts 1 through 4. Defendant waived a pre-sentence investigation and was sentenced to 3 to 6 years incarceration
at Count 1 and no further penalty at Counts 2, 3 and 4. Defendant filed this timely appeal.
In his Concise Statement of Errors Complained of on Appeal, defendant raises three issues.
The first matter asserts that the “Trial Court erred in failing to suppress the statements that Mr. Meekins gave to the police”

and that “Mr. Meekins statements were not voluntarily given, but rather were the product of coercion and duress”.

The review of an order denying a motion to suppress evidence, this court must determine whether the factual findings,
inferences and legal conclusions of the trial court are supported by the record. Commonwealth v. Fitzpatrick, 446
Pa.Super. 87, 666 A.2d 323 (1995). We may only consider the evidence of the Commonwealth’s witnesses, and so much of
the evidence presented by the defendant, which remains un-contradicted when fairly read in the context of the record as
a whole. Id. The suppression court has exclusive province to determine the credibility of witnesses and the weight accorded
their testimony. Id. If the record supports the factual findings of the trial court, we are bound by such findings and may
reverse only for an error of law. Id.

In Interest of B.C., 683 A.2d 919, 922 (Pa. Super. 1996)

The credible testimony presented at the Suppression Hearing and incorporated by agreement of the parties at the Non-Jury
Trial was that Mr. Meekins initially gave a false name and then stated that he had given a false name and that there was an arrest
warrant pending in Cambria County (Suppression Hearing, hereinafter “ST”, p. 5). Police Officer Lamb further credibly testified
that he confirmed this information before handcuffing defendant. (ST, p. 6). Defendant was then searched incident to arrest where
crack cocaine was recovered from his shirt pocket (ST, pp. 8, 11). Defendant was given his Miranda warnings at the police station
(ST, p. 9).
The testimony of the Police Officers at the Suppression Hearing was undisputed and the Commonwealth’s statement of the facts

at the Non-Jury Trial was stipulated to by the defendant. No other witnesses appeared and the defense presented no contrary
testimony or version of the facts. Based upon the credibility assessments made at the Suppression Hearing and the sequence of
events, it was this court’s determination that there was no violation of the defendant’s rights and, as a result, there was no valid
reason to suppress the evidence obtained from the search or any statements made to police.
In his next issue raised on appeal, defendant claims that the evidence was insufficient as a matter of law to convict Mr. Meekins

of False Identification to Law Enforcement.

The Superior Court has stated:

Our standard of review of a claim challenging the sufficiency of the evidence to sustain the verdict is whether, viewing
all the evidence admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable
the fact-finder to find every element of the crime beyond a reasonable doubt. In applying [the above] test, we may not
weigh the evidence and substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances
established by the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s
guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no prob-
ability of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving
every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in apply-
ing the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all,
part or none of the evidence.

Commonwealth v. Troy, 832 A.2d 1089, 1092
(Pa. Super. 2003) (citations omitted).

The crime of False Identification is defined as follows:

A person commits an offense if he furnishes law enforcement authorities with false information about his identity after
being informed by a law enforcement officer who is in uniform or who has identified himself as a law enforcement
officer that the person is the subject of an official investigation of a violation of law.

18 Pa.C.S.A. §4914

The testimony established that the uniformed police officer stopped the vehicle and asked all passengers for identification.
Mr. Meekins supplied a false name. In a similar case, Commonwealth vs. Durr, 32 A.3d 781 (Pa. Super 2011), the Superior Court
held that the mere fact that the Police Officer asked the passenger in a vehicle after a traffic stop for his name did not violate Fourth
Amendment rights of defendant to be free from unreasonable search and seizure and that the defendant was not under any
obligation to furnish a name when asked. It was the furnishing of a false name that gave rise to the charge.
There was no evidence presented to dispute that defendant gave a false name. In fact, the uncontroverted testimony is that

defendant himself later admitted to furnishing a false name. As such, there was sufficient evidence to find the defendant guilty of
this charge.
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The final issue claimed by defendant is that the “verdict was contrary to the weight of the evidence and a new trial should be
awarded”. From the specific reasons listed, it appears that the issue involves the False Identification charge only. The standard of
review of a weight of the evidence claim is as follows:

The finder of fact is the exclusive judge of the weight of the evidence as the fact finder is free to believe all, part, or none
of the evidence presented and determines the credibility of the witnesses. As an appellate court, we cannot substitute our
judgment for that of the finder of fact. Therefore, we will reverse a jury’s verdict and grant a new trial only where the
verdict is so contrary to the evidence as to shock one’s sense of justice. Our appellate courts have repeatedly emphasized
that “[o]ne of the least assailable reasons for granting or denying a new trial is the lower court’s conviction that the
verdict was or was not against the weight of the evidence.

Furthermore, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the
underlying question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to
whether the trial court palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Rabold, 920 A.2d 857, 860-61
(Pa. Super. 2007) (citations omitted).

Based upon the credibility assessments and evidence presented in this case (as specifically discussed above in the second claim
raised by the defendant), this claim lacks merit.

Date: September 2, 2014

Commonwealth of Pennsylvania v.
Eugene McMiller

Criminal Appeal—Homicide—Suppression—Disclosure of Inculpatory Statements—Prior Bad Acts—
Inconsistent Verdicts—Suggestive Identification—Impeachment

No. CC 13606-2011. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 9, 2014.

OPINION
This is an appeal following a jury trial conducted before this court between October 23, 2012 and October 25, 2012. The

Defendant was found guilty of second degree murder and robbery - serious bodily injury, but was acquitted of conspiracy to
commit murder, carrying a firearm without a license and both conspiracy to commit robbery and conspiracy to commit robbery
- serious bodily injury. The Defendant was sentenced on January 23, 2013 to a term of life imprisonment on the murder charge
and a concurrent period of five (5) to ten (10) years on the robbery charge.
The Defendant, in his Statement of Matters Complained of on Appeal, asserts four (4) errors during the handling of this case,

namely that (1) the court erred in refusing to suppress the eyewitness identification provided by Charles Coddington; (2) the
Commonwealth failed to disclose inculpatory statements to the Defendant prior to trial; (3) the court erred in permitting evidence of
the Defendant’s involvement in a previous robbery with his co-Defendant, Gary Smith; and (4) the jury’s verdict was inconsistent.

FACTS:
Defendant Eugene McMiller and his co-Defendant, Gary Smith, were accused of killing Justin Charles during a robbery on

October 14, 2011. On that day, Michael Elko and Charles Coddington were at Mr. Elka’s home in the Terrace Gardens section of
Clairton. (T.R. 10/23/12, pp. 62-63, 101-102). Both Mr. Elko and Mr. Coddington were admitted heroin users. (T.R. 10/23/12, pp. 61-62,
100). A friend of the pair, Justin Charles, came to the home with two (2) African-American males, one of whom both men later
identified as the Defendant. (T.R. 1 0/23/12, pp. 64-65, 67, 78-79, 102, 105). Mr. Charles, also a heroin user, was trying to arrange
a drug deal with the two (2) men. (T.R. 10/23/12, pp. 65-66, 102-103). Mr. Charles asked to buy two (2) stamp bags of heroin from
the men in order to sample what the men were selling and then offered that he would buy a bundle of stamp bags if he liked the
first two (2). (T.R. 10/23/12, pp. 65- 66, 102-103). The men indicated that they did not have the drugs with them and would have
to leave the house to go get the heroin. (T.R. 10/23/12, pp. 66, 102). The men then left the house. (T.R. 10/23/12, pp. 66, 102).
Mr. Charles asked Mr. Elko if he would get some heroin for him in the meantime, and Mr. Elko left the house to do so. (T.R.
10/23/12, pp. 66-67, 103).
As Mr. Elko was walking in front of his house, he saw the Defendant enter the front door of his home, and the other man enter-

ing the back door. (T.R. 10/23/12, pp. 67-68). Mr. Elko immediately returned to his home, entering the house shortly after the
Defendant. (T.R. 10/23/12, p. 68). As he entered his home, Mr. Elko heard the co-Defendant lock the back door and tell the
Defendant to lock the front door, which someone did. (T.R. 10/23/12, pp. 68, 115). According to Mr. Elko, the Defendant then pulled
out a gun and demanded money from Justin Charles several times, with Mr. Charles refusing each time. (T.R. 10/23/12, pp. 70-72,
106-107). The Defendant threatened that, if Mr. Charles did not give him the money, he would give the gun to the co-Defendant who
would use it. (T.R. 10/23/12, pp. 72, 107). In response, Mr. Charles indicated that the money was upstairs. (T.R. 10/23/12, pp. 72, 107).
The Defendant gave the gun to his co-Defendant, and the three (3) men walked up the stairs. (T.R. 10/23/12, pp. 72-73, 107-108).
When the three (3) men began walking upstairs, Mr. Elko called 911, and, during his report to the 911 operator, he heard shots

coming from upstairs. (T.R. 10/23/12, pp. 73, 108). Mr. Charles ran down the stairs, followed by the co-Defendant with the gun and
then the Defendant. (T.R. 10/23/12, pp. 73-74). The three (3) ran out the back door, and there was another gunshot. (T.R. 10/23/12,
p. 74, 109). After the shooting, both Mr. Elko and Mr. Coddington saw the two (2) African-American men running down the street
and Mr. Charles take his last breath. (T.R. 10/23/12, pp. 74-75 109-103). Mr. Elko identified the Defendant as one of the men who
came into his house, and as the man who demanded money from Mr. Charles, when shown a photo array by Detective Hitchings
of the Allegheny County police. (T.R. 10/23/12, pp. 77-79).
The Commonwealth presented the testimony Mr. Charles Coddington to corroborate the version of events provided by Mr. Elko.
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While Mr. Coddington’s testimony essentially corroborated Mr. Elka’s, with a few minor discrepancies, Mr. Coddington was not
able to identify the Defendant from any photos shown to him by the police. (T.R. 3/13/12, p. 20; T.R. 10/23/12, p. 109). Mr.
Coddington attended the preliminary hearing on this case, although he was not called as a witness. (T.R. 10/23/12, pp. 109-110). He
had driven Mr. Elko to the proceedings and was watching them from the back of the courtroom. (T.R. 10/23/12, pp. 110). When Mr.
Coddington saw the Defendant brought in for the hearing, in jail reds, handcuffs and shackles, he recognized him as one of the two
actors present at the time of the shooting of Mr. Charles. (T.R. 10/23/12, pp. 110, 121-122). Mr. Coddington informed one of the
detectives on the case that he recognized the Defendant. (T.R. 10/17 /12, pp. 3-4, T. R. 10/23/12, p. 110). Mr. Coddington again iden-
tified the Defendant as one of the men who entered the home the day that Mr. Charles was shot during his trial testimony. (T.R.
10/23/12, p. 105). Mr. Coddington first indicated that he could identify the co-Defendant, Gary Smith, when he was brought in
to the courthouse to preserve his testimony for trial. Mr. Coddington was suffering from cancer, and it was unclear if he would
survive until the scheduled trial date. While testifying, he suddenly indicated that he could identify Mr. Smith as one of the
perpetrators.
The cases of the Defendant and his co-Defendant, Gary Smith (2011-13605), were originally joined. Counsel for the Defendant

filed a Motion for Severance pursuant to Rule of Criminal Procedure 583, stating that the Defendant’s version of events was so
antagonistic to Mr. Smith’s defense that it would be impossible for a trier-of-fact to believe both. The court granted the severance
motion on February 16, 2012. While the cases were still joined, counsel for Mr. Smith filed a motion seeking to preclude the iden-
tification testimony of Mr. Charles Coddington. This court granted the motion as to Mr. Smith on March 13, 2012. The Defendant
filed an Amended Motion to Preclude Presentation of Identification Testimony as to Mr. Coddington, which was argued on October
17, 2012. The Defendant’s motion was denied, and Mr. Coddington presented testimony during the trial, including his identifica-
tion of the Defendant as one of the actors in the crimes.

ARGUMENT:
1. Motion to Suppress Testimony of Charles Coddington
When a Motion to Suppress has been filed, the Commonwealth has the burden to establish by a preponderance of the evidence

that the challenged evidence is admissible. Pa.R.Crim.P. 323(h); Com. v. Powell, 994 A.2d 1096, 1101 (Pa. Super. 2010). The appel-
late court will then determine whether the factual findings made by the trial court in deciding the suppression motion are
supported by the record. Powell, supra. If the factual findings are supported by the record, then the reviewing appellate court is
bound by those findings. Id. An appellate·court may not re-weigh the evidence and substitute its judgment for that of the fact-finder.
Com. v. Decker, 698 A.2d 99, 100 (Pa. Super. 1997). The weight of the evidence is exclusively for the finder-of-fact, who is free to
believe all, part or none of the evidence and to determine the credibility of the witnesses. When evidence conflicts, it is the sole
province of the fact-finder to determine credibility and to believe all, part or none of the evidence. Com. v. Lyons, 833 A.2d 245,
258 (Pa. Super. 2003).
Questions regarding the admission and exclusion of evidence are within the sound discretion of the trial court and will not be

reversed on appeal absent an abuse of discretion. Com. v. Kendricks, 30 A.3d 499, 503 (Pa. Super. 2011). An abuse of discretion
may not be found merely because an appellate court might have reached a different conclusion, but requires a showing that the
trial court’s conclusion was the result of manifest unreasonableness, or partiality, prejudice, bias or ill-will, or such lack of support
as to be clearly erroneous. Com. v. Brougher, 978 A.2d 373, 376 (Pa. Super. 2009).
A photographic identification is unduly suggestive if, under the totality of the circumstances, the identification procedure

creates a substantial likelihood of misidentification. Com. v. DeJesus, 860 A.2d 102, 112 (Pa. 2004). Photographs used in photo array
line-ups are not unduly suggestive if the suspect’s picture does not stand out more than those of the others, and the people depicted
in the array all exhibit similar facial characteristics. Com. v. Fisher, 769 A.2d 1116, 1126 (Pa. 2001). The photographs in the array
should all be the same size and should be shot against similar backgrounds. Kendricks, supra, at 504. When an out-of-court iden-
tification is alleged to be tainted, an in-court identification may still stand if, again considering the totality of the circumstances,
the identification had an origin sufficiently distinguishable to be purged of the primary taint. Kendricks, supra, at 506. The factors
a court should consider in determining whether there was an independent basis for identification include: (1) the opportunity of
the witness to view the criminal at the time of the crime; (2) the witness’s degree of attention; (3) the accuracy of the witness’s
prior description of the criminal; (4) the level of certainty demonstrated by the witness during the confrontation; and (5) the length
of time between the crime and the confrontation. Com. v. Abdul-Salaam, 678 A.2d 342 (Pa. 1996).
This court, in deciding whether to permit Mr. Coddington to testify, considered whether there was an independent basis for his

identification, deciding that there was such a basis. (T.R. 10/17/12, pp. 9-11). The court considered the amount of time that had
elapsed between the crime and the identification. As was recited in the facts, Mr. Coddington failed to identify the Defendant on
the day of the shooting of Mr. Charles when presented with a photo array by Allegheny County homicide detectives. However,
approximately two (2) weeks later, at a preliminary hearing, he recognized and identified the Defendant as one of the men involved
in the robbery and shooting. (T.R. 10/1714/12, pp. 3-4; T.R. 10/23/12, pp. 110, 121-122). The two (2) weeks that had elapsed between
the failed identification from the photo array and the positive identification at the preliminary hearing is not a long period of time.
In fact, it arguably was just enough time for Mr. Coddington to be able to more calmly recall the events of that day and the
persons involved in the crimes. Mr. Coddington testified that Mr. Charles, his friend, died within an arm’s length of him. (T.R.
3/13/12, p. 33). He saw the large hole from the gunshot in Mr. Charles’ side as he lay in the backyard. (T.R. 3/13/12, p. 33). Mr.
Coddington testified that he was upset, hurt, and broken hearted when he spoke to the police on the day of the shooting. (T.R.
3/13/12, pp. 33-34) . It is certainly understandable that, at such a time of great trauma and stress, Mr. Coddington would not have
been able to think clearly enough to identify the Defendant. However, two (2) weeks later Mr. Coddington was not in that immediate
period of shock and trauma, making it more likely that he could accurately recall more details of the day, including the identity of
the Defendant.
This court further concluded that there was an independent basis for Mr. Coddington’s identification of the Defendant by taking

into account the following facts: the presence of the Defendant in the house on two (2) occasions (T.R. 3/13/12, p. 14, 16, 26); the
direct verbal exchange between Mr. Coddington and the Defendant (T.R. 3/13/12, pp. 16-17); Mr. Coddington’s ability to observe
the men as they fled (T.R. 3/13/12, pp. 20, 32, 35); and the certainty of the witness as to what he saw (T.R. 3/13/12, p. 24). Further,
this court would note that Mr. Coddington’s attention was certainly on the armed intruders who had entered the home. This is
evidenced by the fact that he could describe the men, their actions, the gun and the conversations of the people involved in this
incident. (T.R. 3/13/12, pp. 14-36). Mr. Coddington was a credible, believable witness who had the opportunity to view the
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Defendant, certainly paid attention to the Defendant during the crime, was certain that it was the Defendant who committed the
crime and identified the Defendant as a perpetrator of the crime only two (2) weeks after the crime occurred and at his first oppor-
tunity to see the Defendant in person after that traumatic day.
This court viewed the issues surrounding Mr. Coddington’s identification of the Defendant as being more issues of weight of

the evidence than its admissibility. Certainly, the Defendant’s attorney was able to cross-examine Mr. Coddington regarding his
identification during trial, and he did so. ((T.R. 10/23/12, pp. 121-122). He also made argument about the identification during his
closing. (T.R. 10/24-25/12, p. 126).
This court must also note that the entire issue of Mr. Coddington’s identification of the Defendant was rendered moot and irrel-

evant by the Defendant’s own trial testimony, during which he acknowledged that he was present in Mr. Elka’s home on the date
of Mr. Charles’ murder, during the very incident regarding which both Mr. Elko and Mr. Coddington testified. (T.R. 10/24-25/12,
pp. 64, 68-69, 72-76). The Defendant’s attorney even conceded during closing arguments that any issue with respect to Mr.
Coddington’s identification of the Defendant was “not a major issue because we are conceding he was there….” (T.R. 10/24-25/12,
p. 126).
Lest it be argued that this court’s failure to exclude the identification testimony by Mr. Coddington changed how the defense

would proceed in this case to the prejudice of the Defendant, this court would simply note that it was the strategy of the defense
from early in the case that the Defendant would concede that he was present in Mr. Elka’s home on the day of the murder. As early
as February 2012, as is indicated in the Defendant’s Memo of Law in Support of Motion for Severance Pursuant to Rule 583, the
Defendant made clear that he was present in the home to engage in a drug transaction on the day of Mr. Charles’ murder. (See p.3
of Defendant’s Memo of Law). Additionally, defense counsel acknowledged during the argument to sever the Defendant’s and
co-Defendant’s cases that the Defendant would be conceding that he was present in the home at the time of this incident. (T.R.
2/16/12, p.). This defense strategy was in place as early as February 2012, well before this court heard argument and ruled on the
Defendant’s request to exclude Mr. Coddington’s testimony, which occurred on October 17, 2012 and even before this court first
considered the exclusion of Mr. Coddington’s identification as presented by the co-Defendant on March 13, 2012.
Lastly, this court would note that Mr. Coddington’s identification was certainly not the end all and be all of this case. The

Commonwealth also had a strong identification of the Defendant from Mr. Elko from the very first time that he was shown a photo
array. (T.R. 10/23/12, pp. 77-79). Mr. Elko arguably was a stronger identification witness than Mr. Coddington in that he denied
using heroin prior to this event in contrast with Mr. Coddington, and he remained in the house longer than Mr. Coddington, giving
him more opportunity to observe the perpetrators. (T.R. 10/23/12, pp. 65, 73-75, 102, 108). Additionally, the Commonwealth
presented expert testimony that a fingerprint from the Defendant’s left index finger was found on the front door of Mr. Elka’s
residence. (T.R. 10/24-25/12, pp. 28-29; Exhibits 29, 30). Both Mr. Elko and Mr. Coddington testified that the Defendant had entered
and exited the residence using the front door that day. (T.R. 10/23/12, pp. 67, 103-105).
No error was committed by this court in allowing Mr. Coddington’s testimony regarding his identification of the Defendant at

the time of trial. Mr. Coddington had the opportunity to observe the Defendant at the time of the incident, he was traumatized when
first asked by police to identify the Defendant on the day of the shooting, and his identification of the Defendant occurred a mere
two (2) weeks after the crime. Even if error was committed by this court, it was harmless due to the Defendant’s acknowledgement
that he was present during the incident and the substantial additional evidence presented against him.

2. Failure to Disclose Evidence
Rule 573(e) of the Pennsylvania Rules of Criminal Procedure provides that, if a party has failed to comply with a discovery

request, the court may, inter alia, prohibit a party from introducing the evidence not disclosed, or may order any other remedy that
it deems just under the circumstances. Pa.R.Crim.P. 573. The Commonwealth does not violate Rule 573 when it fails to disclose to
the defense evidence that it does not possess and of which it is unaware. Com. v. Collins, 957 A.2d 237, 253 (Pa. 2008). Furthermore,
a discovery violation does not automatically warrant relief in the form of a new trial. Com. v. Jones, 668 A.2d 491, 513 (Pa. 1995). A
defendant seeking relief from a discovery violation must demonstrate prejudice. Com. v. Hood, 872 A.2d 175, 181 (Pa. Super. 2005).
Courts have held that discovery turned over the day prior to trial is nonetheless admissible if the defendant is not otherwise preju-
diced by the delay. See Jones, supra; Com. v. Boring, 684 A. 2d 561 (Pa. Super. 1996); Com. v. Gordon, 528 A.2d 631 (Pa. Super. 1987).
As was previously stated, questions regarding the admission and exclusion of evidence are within the sound discretion of the

trial court and will not be reversed on appeal absent an abuse of discretion. Kendricks, supra, at 503. An abuse of discretion may
not be found merely because an appellate court might have reached a different conclusion, but requires a showing that the trial
court’s conclusion was the result of manifest unreasonableness, or partiality, prejudice, bias or ill-will, or such lack of support as
to be clearly erroneous. Brougher, supra, at 376.
In this case, it is alleged that the Commonwealth failed to turn over to the defense a statement made by the Defendant that he

knows Gary Smith, the co-Defendant, and that the two of them get blamed for everything that happens in Clairton. Defense counsel
alleged that he was unaware of the statement until it was mentioned during the Commonwealth’s opening statement. (T.R. 10/23/12,
p. 151). This court notes that the trial record is devoid of any mention of such a statement in the Commonwealth’s opening state-
ment. In any event, defense counsel did not have an opportunity to see the written recording of the statement until almost the end
of the first day of trial. (T.R. 10/23/12, pp. 151-152). The Commonwealth was adamant that all statements, including the one at issue,
had been turned over to the defense, whether trial counsel or previous counsel on the case. (T.R. 10/23/12, pp. 152-153, 154). The
Commonwealth, in an effort to cure any discovery issue, agreed to not mention the statement during its case. (T.R. 10/23/12, p.
154). Defense counsel indicated that he had “no objection” if the offending sentence was removed from testimony. (T.R. 10/23/12,
pp. 154-155). Detective Hitchings, who took the statement from the Defendant, testified during the trial and never mentioned, on
either direct examination or cross-examination, the supposedly non-disclosed statement. (T.R. 10/24-25/12, pp. 40-52).
This court cannot see where any error or harm occurred under these circumstances. The court never had the opportunity to

rule on the admission or exclusion of the statement, or on whether a discovery violation had even occurred, because the
Commonwealth agreed, on its own accord, to exclude the statement. This court could not have erred in failing to take steps to
correct a discovery violation when the violation, if indeed there even was one, was handled by the agreement of the parties.
Additionally, the jury heard mention of the content of the supposedly non-disclosed statement on one brief occasion, during the

cross-examination of the Defendant, in response to issues raised by the Defendant during his testimony regarding his knowledge
of and dealings with the co-Defendant Gary Smith. (T.R. 10/24-25/12, p. 89). Defense counsel did not object to the question posed
by the Commonwealth, which referenced the content of the statement made to Detective Hitchings. (T.R. 10/24-25/12, p. 89).
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Additionally, the statement became relevant for impeachment purposes after the Defendant, on direct examination, had indicated
a very limited knowledge of the co-Defendant, stating “I didn’t know him, but I know of him.’” (T.R. 10/24-25/12, p. 70).
There simply was no error by this court nor any harm to the Defendant with respect to any alleged discovery violation. It is

questionable whether there was a failure to disclose the statement, given that the Assistant District Attorney prosecuting the case
was adamant that she turned everything over and considering that there was a change in defense counsel prior to trial. The state-
ment was mentioned once very briefly over the course of a three (3) day trial and was properly used to impeach the Defendant’s
credibility.

3. Evidence Admitted Regarding a Previous Robbery with Co-Defendant Gary Smith
The Defendant alleges that this court committed error by permitting the introduction of evidence that the Defendant and the

co-Defendant were involved in an armed robbery two (2) days prior to the murder of Justin Charles. This evidence was not
presented until the cross-examination of the Defendant.
In this case, the Defendant chose to provide his version of events through his own testimony at trial. Prior to that testimony, the

Defendant’s counsel and this court conducted a colloquy of the Defendant to ensure that he understood his rights with regard
to testifying or remaining silent, as well as any potential ramifications from testifying. (T.R. 10/24-25/12, pp. 54-60). During that
colloquy, the Defendant was specifically informed that his own answers to questions could subject him to additional questions on
items that would not normally be admissible. For example, it was specifically mentioned that, if the Defendant testified that he did
not know Gary Smith, the Commonwealth could cross-examine him on the fact that he was arrested with Gary Smith. (T.R. 10/24-
25/12, pp. 57-58). It was explained to him that the statement that had previously been agreed would not be admitted (i.e., that he
and Gary Smith caused all of the trouble in Clairton) could be used if he opened the door to the introduction of that statement. (T.R.
10/24-25/12, pp. 57-58). It was further explained to the Defendant by this court that “brushes with the law” could become relevant
during cross-examination as well. (T.R. 10/24-25/12, p. 56). The Defendant indicated that he understood all of the potential rami-
fications and consequences of his testimony. (T.R. 10/24-25/12, pp. 54-60).
During the course of the Defendant’s testimony, he indicated that he was afraid when the co-Defendant pulled a gun on Mr.

Charles, and he indicated that it “was the first time I was in a situation like that.” (T.R. 10/24-25/12, p. 77). After the Defendant
re-committed on cross-examination to his statement that he had never been in a situation like that, i.e., where a gun was pulled on
a person, the Commonwealth asked the Defendant about an incident that occurred at the Clairton News two (2) days prior to the
murder of Mr. Charles. (T.R. 10/24-25/12, p. 86). The defense objected, arguing that an allegation and charge that the Defendant
had engaged in an armed robbery with the co-Defendant Gary Smith two (2) days prior to this murder was severely prejudicial
and had limited probative value, and defense counsel requested that the questioning on this subject not be permitted. (T.R. 10/24-
25/12, pp. 87-88). This court permitted the Commonwealth to explore the subject as the Defendant’s own testimony had opened the
door to its admission and made it relevant for impeachment purposes. (T.R. 10/24- 25/12, p. 88). Even defense counsel acknowl-
edged, during argument on the objection, that the events that had occurred on October 12 and October 14, 2011 were similar in
nature. (T.R. 10/24-25/12, pp. 87-88).
It is well-accepted that evidence of prior bad acts is not admissible to show the Defendant’s bad character or his propensity for

committing bad acts. Com. v. Billa, 555 A.2d 835, 840 (Pa.1989); Pa.RE. 404(b)(1). However, there are exceptions to this rule which
permit a jury to hear evidence of a defendant’s prior bad acts. Com. v. Brown, 52 A.3d 320 (Pa. Super. 2012). One such exception
is to impeach the credibility of a defendant who testifies in his trial. Billa, supra, at 840.
Here, the Defendant stated emphatically twice that he had never been in a situation where the co-Defendant Gary Smith had

pulled out a gun and demanded money from a victim. However, the Defendant had been charged as a co-Defendant in that same
type of robbery at a convenience store just two (2) days prior to the robbery and murder at Mr. Elka’s home. (T.R. 10/24-25/12, pp.
87-88). While the evidence of the prior bad acts was prejudicial, as all evidence tends to be, the court weighed the prejudicial
impact against its probative value and ruled in favor of admission. The Defendant was well-aware that he could be subject to cross-
examination regarding prior acts when he took the stand. (T.R. 10/24-25/12, pp. 56-58). If the Commonwealth was not permitted to
impeach with the evidence of prior bad acts, this Defendant, and all defendants, could simply take the stand and lie with impunity.
This court exercised its discretion in admitting the evidence of prior bad acts to impeach the Defendant on the stand during his

own testimony. It weighed the probative value versus the prejudicial impact of the evidence and correctly determined that the prior
bad acts, under the specific circumstances presented, were more probative as to the Defendant’s credibility than they were detri-
mental or prejudicial. This court did not abuse its discretion in so doing. Additionally, this court provided the jury with a cautionary
instruction during its closing charge to ensure that the prior bad acts testimony would not be misused by the jurors. (T.R. 10/24-
25/12, pp. 162-163). This court also informed the jury that the robbery charge from the Clairton News robbery was only a pending
criminal case. (T.R. 10/24-25/12, p. 162). This court’s admission of the prior bad acts testimony should be upheld.

4. Inconsistent Verdict
The Defendant’s final allegation of error is that the jury’s verdict was inconsistent because the Defendant was found guilty of

Robbery but was not found guilty of the Firearms Not to Be Carried without a License charge. He next asserts that this inconsis-
tency invalidates the jury’s finding of guilt with regard to Felony Murder, where the predicate offense was Robbery.
Inconsistent verdicts are allowed to stand so long as the evidence is sufficient to support the conviction. Com. v. Miller, 35 A.3d

1206, 1208 (Pa. 2012). In a second-degree murder case, it is not necessary to convict the defendant of the predicate offense in order
to sustain a conviction for felony murder. Id., at 1212-1213. In other words, under Miller and its predecessor, Com. v. Gravely, 404
A.2d 1296 (Pa. 1979), the Defendant in the instant case could still be convicted of second-degree, felony murder even if he had been
acquitted of robbery. Here, however, the Defendant was convicted of the predicate offense of Robbery - Serious Bodily Injury. (T.R.
10/24- 25/12, pp. 205-206, 207-208).
Additionally, a finding of carrying a firearm without a license is not required to convict the Defendant of Robbery - Serious

Bodily Injury. The only two (2) elements that must be proven by the Commonwealth to sustain a conviction for this charge are that
(1) the defendant inflicted on or threatened the victim with or intentionally put the victim in fear of serious bodily injury and (2)
the defendant did this in the course of a theft. Title 18, section 3701 (a); Pa. Standard Jury Instructions (Criminal) 3701 (a). There
are a myriad of ways that the first element can be satisfied without the use or presence of a firearm at all (eg. knife, baseball bat,
significant physical contact). Therefore, the lack of a finding that the Defendant possessed a firearm is not fatal to, and does not
justify overturning, the Defendant’s conviction for Robbery - Serious Bodily Injury. Additionally, the jury here did not need to find
that the Defendant himself possessed a firearm at the time of the robbery given that the jury was also charged as to conspiracy
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and accomplice liability. The belief that the Defendant was the accomplice of Gary Smith, who had a firearm, would be sufficient
to sustain the robbery conviction here.
In this case, there was no inconsistent verdict. The jury found the Defendant guilty of the predicate offense of Robbery - Serious

Bodily Injury, as well as second-degree murder. Carrying a firearm without a license is not a predicate offense for either the
robbery or the homicide charge. However, even if the verdict was inconsistent, inconsistency is not grounds, alone, for the grant
of a new trial or a reversal. Miller, supra, at 596.

CONCLUSION:
This court did not commit error in the handling of this case. The identification of the Defendant by Mr. Charles Coddington was

properly admitted, and any issue with respect to its admission is moot as a result of the Defendant’s own testimony placing him
at the scene. Any discovery violation, if one actually occurred, was cured by the parties without a ruling by this court. The brief
mention of the allegedly non-disclosed statement on one occasion during cross-examination was not objected to and was proper
impeachment. The testimony of the Defendant’s prior bad acts was properly admitted as impeachment evidence to challenge the
credibility of the Defendant. There was no inconsistency in the verdict rendered by the jury. The jury convicted the Defendant of
the predicate offense of Robbery-Serious Bodily Injury, as well as Second-Degree Murder. Even if the verdict was inconsistent,
such an inconsistency does not justify a reversal or new trial.
This court’s ruling should be upheld, and the Defendant’s conviction and sentence should be affirmed.

BY THE COURT:
/s/Lazzara, J.

Date: September 9, 2014

Commonwealth of Pennsylvania v.
Theodore Steve Grier a/k/a Steven Grier

Criminal Appeal—PCRA—Waiver—After Discovered Evidence—Time Bar

No. CC 200407431. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—September 22, 2014.

OPINION
In 2004, Petitioner was charged at CC No. 200407431 with three counts of Aggravated Assault, and one count each of Resisting

Arrest, Tampering with or Fabricating Physical Evidence, and Possession.1 Following a non-jury trial before this Court, Petitioner
was found guilty of all charges except for the tampering offense. On July 30, 2007, the Court sentenced him to 10 to 20 years incar-
ceration for the first count of aggravated assault; no further penalty was imposed at the remaining counts.
On September 5, 2007, Petitioner filed post-sentence motions nunc pro tunc, which were subsequently denied. Petitioner initi-

ated a timely appeal on October 2, 2007. By unpublished memorandum opinion, the Superior Court affirmed Petitioner’s judgment
of sentence. On May 14, 2009, the Supreme Court of Pennsylvania issued a per curium Order in which it denied Allocatur.
On August 6, 2010, Petitioner filed a first petition under the Post-Conviction Relief Act (“PCRA”), wherein he claimed that the

imposition of a mandatory minimum sentence under 42 Pa.C.S.A. § 9714 was illegal. On January 4, 2011, Petitioner was resen-
tenced to 10 to 20 years imprisonment, with time credit from May 14, 2007. Petitioner timely filed post-sentence motions, which
were denied by the Court on February 7, 2011. A timely appeal was taken therefrom. The Superior Court again affirmed
Petitioner’s judgment of sentence on May 8, 2012. On December 4, 2012, the Supreme Court denied Allocatur.
On March 7, 2013, Petitioner filed a pro se PCRA petition. This Court appointed Veronica Brestensky as counsel for Petitioner,

and on April 30, 2013, an amended petition and brief in support were submitted. Therein, Petitioner raised three issues: (1)
whether he was entitled to credit for time served; (2) whether his sentence was illegal due to the Court’s failure to make a RRRI
eligibility determination; and (3) whether he was entitled to a new trial on the basis of after-discovered recantation testimony
evidence. The Commonwealth filed a response on July 9, 2013, wherein it conceded that Petitioner should receive the time credit,
and requested that the Court resentence Petitioner to include on the record a determination that he is not eligible for RRRI.
On July 31, 2013, a hearing was held before this Court, whereat the Court determined on the record that Petitioner was not

eligible for RRRI, and that he was entitled to two additional days of time credit. The Court then heard testimony from Taili
Thompson in support of the after-discovered evidence allegation. Thompson testified that the drugs for which Petitioner was
charged with possession belonged to him, and that Petitioner did not assault anyone in the bar on the night in question. This testi-
mony was in direct conflict with the testimony of five witnesses for the Commonwealth at trial.
On October 25, 2013, the Court issued an Order notifying Petitioner of its intent to dismiss his PCRA petition. The petition was

dismissed on January 14, 2014, after this Court determined that the issue was patently frivolous and without support of the record.
On January 17, 2014, Petitioner filed a notice of appeal and, simultaneously, a concise statement of errors complained of, pursuant
to Pa.R.A.P. 1925(b). Therein, Petitioner raises the following issue, verbatim:

Whether Defendant was entitled to a new trial based upon the after-discovered evidence of Taili Thompson who would
testify that all drugs found at the bar belonged to Mr. Thompson and not Defendant, Defendant had not drugs on him, and
Defendant did not assault any officers?

The Commonwealth has proffered that Petitioner’s claim of after-discovered evidence is time-barred and waived; this Court agrees
with the Commonwealth’s assertion.
Under the PCRA, any petition for relief, including second or subsequent petitions, must be filed within one year of the date the

judgment becomes final. 42 Pa.C.S.A. § 9545(b)(1). However, an exception to this strict timeliness requirement arises if “the facts
upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by the exercise of due
diligence.” 42 Pa.C.S.A. § 9545(b)(1)(ii). A petition invoking this exception must be filed within 60 days of the date the claim could
have been presented. 42 Pa.C.S.A. § 9545(b)(2). The time limitations of the PCRA are jurisdictional, thus, a court has no ability to
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adjudicate a controversy in a petition that has been untimely filed. Commonwealth v. Fahy, 737 A.2d 214, 222 (Pa. 1999).
Although the first two claims in Petitioner’s PCRA petition were timely brought, the third issue, which is the subject of the

instant appeal, was untimely, as it could have been brought at an earlier date with the exercise of due diligence. Because Mr.
Thompson would have implicated himself in illegal activity, leading to his own prosecution, he invoked his Fifth Amendment rights
against self-incrimination during Petitioner’s original trial, resulting in his unavailability to testify. See Commonwealth v. Fiore,
780 A.2d 704, 711 (Pa. Super. 2001) (“A witness’s invocation of his Fifth Amendment rights renders him unavailable.”). However,
a prosecution for violation of the Controlled Substance, Drug, Device and Cosmetic Act must be commenced within five years after
it is committed. 42 Pa.C.S.A. § 5552(b)(2). Thus, as the original possession incident for which Thompson is claiming responsibility
occurred on January 22, 2004, charges could be brought against him no later than January 22, 2009. Accordingly, he became
available after that date, as he could no longer be prosecuted.
Furthermore, Thompson testified at the PCRA hearing that he had spoken to Petitioner about his willingness to testify prior to

his signing of the February 6, 2013, affidavit. N.T. PCRA Hearing, 7/31/14, at 12. Thompson stated that he had been in contact with
Petitioner, and that he had “always been willing to say what happened.” Id. at 17. Based on this information, the Court properly
found that Petitioner failed to exercise due diligence in procuring Thompson’s testimony, therefore, his claim of after-discovered
evidence does not overcome the timeliness requirements of the PCRA, and this issue is time-barred.
Likewise, this allegation of after-discovered evidence is waived under the provisions of the PCRA. A claim will be deemed

“waived if the petitioner could have raised it but failed to do so before trial, at trial, during unitary review, on appeal or in a prior
state postconviction proceeding.” 42 Pa.C.S.A. § 9544(b) (emphasis added). Petitioner’s first PCRA petition was filed August 6,
2010, after the statute of limitations had elapsed on the ability of Thompson to be prosecuted had he admitted ownership of the
drugs in question. Hence, the after-discovered evidence claim should have been included in the first PCRA petition and, due to
Petitioner’s failure to raise the issue at that time, the claim is waived. Accordingly, this Court properly dismissed the petition with
regard to Petitioner’s claim of after-discovered evidence.

BY THE COURT:
/s/Zottola, J.

1 18 Pa.C.S.A. § 2702 (a)(2) and (a)(3), 18 Pa.C.S.A. § 5104, 18 Pa.C.S.A. § 4910, and 35 P.S. 780-113(a)(16), respectively.

Commonwealth of Pennsylvania v.
James William Moore

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Prosecutorial Misconduct

No. CC 200414425. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—September 24, 2014.

OPINION
The appellant, James Moore, (hereinafter referred to as “Moore”), has appealed from the Order of Court denying him post-

conviction relief. Moore was convicted of third degree murder following a jury trial before this Court on May 8, 2006. He was
sentenced to a term of imprisonment of fifteen to thirty years, to be followed by a ten-year period of probation. A direct appeal was
filed to the Pennsylvania Superior Court, post-sentence motions were filed nunc pro tunc, and the Superior Court remanded so that
post-trial motions could be litigated.
A hearing on post-trial motions occurred on December 10, 2007. A timely notice of appeal was later filed on March 30, 2008, in

which Moore challenged the prosecutor’s argument to the jury as well as counsel’s effectiveness in failing to object to the prose-
cutor’s argument. On January 10, 2009, a panel of the Superior Court affirmed the judgment of sentence. On November 18, 2010,
the Pennsylvania Supreme Court denied Moore’s petition for allowance of appeal. On March 10, 2011, a pro se petition under
the Post-Conviction Relief Act was filed. Attorney Christy Foreman was appointed to represent Moore. On November 9, 2011,
Ms. Foreman filed an amended petition for post-conviction relief on Moore’s behalf. The Commonwealth filed an answer to that
petition on November 23, 2011. Two evidentiary hearings were held with respect to the claim for post-conviction relief. The first
hearing occurred on November 20, 2012, while the second hearing occurred on March 12, 2014. On March 19, 2014, an Order was
entered denying post-conviction relief. This timely appeal followed.
A concise statement of matters complained of on appeal was filed on Moore’s behalf. Moore essentially claims that the Court

erred in failing to grant him post-conviction relief based on counsel’s ineffectiveness in failing to object to a different portion of
the prosecutor’s closing argument than was previously raised on the direct appeal. Specifically, Moore contends that the prosecutor
committed misconduct and trial counsel was ineffective in failing to object to the prosecutor’s argument that the victim in his case
“was completely unarmed” at the time that Moore shot him in the front and in the back. Moore’s claim relates to a pre-trial motion
in limine where the defense sought to offer evidence that a knife was found on the victim at the time of his death. A hearing was
held pre-trial on the issue of the admissibility of this knife. The Court ruled at that time that such evidence was irrelevant and inad-
missible. There was no evidence to suggest that Moore had ever seen a knife on the victim, or that the victim had ever threatened
him with a knife. Rather, the evidence established that a confrontation took place on the street between the victim and Moore.
Moore had walked to the victim’s car when an argument ensued. The victim punched Moore one time. Shortly after that punch,
Moore pulled a gun and shot the victim twice – once in the front and once in the back. Moore never mentioned at the time of his
arrest that the victim had threatened him with a knife. It was only fortuitous that Moore learned of this and sought to introduce
this fact into evidence. The Court properly ruled that such evidence was inadmissible.
The defense zealously argued for a self-defense justification outcome. The prosecution argued in response, “Mr. Rothman [trial

counsel] did not mention in his closing to you that Mr. Meyers was completely unarmed. The evidence showed he had no weapons
on him, nothing in the car. Mr. Moore even admitted he didn’t see any weapons on him.” Trial Transcript, Volume II at 78-80. No
objection was lodged by the defense. Trial counsel testified at the post-conviction relief hearing that he likely would not have
objected for fear of highlighting this particular fact.
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While we find that the prosecutor’s argument was less than artful, that argument was accurate as a matter of the evidence
presented to the jury. While the prosecutor surely knew that a knife was found on the victim, it is clear that the knife had no bearing
in the outcome of the victim’s death. Moore did not even know that the victim had a knife, as it never came into play during their
encounter.
Comments by a prosecutor generally do not constitute reversible error unless they have the unavoidable effect of prejudicing

the jury, forming in their minds a fixed bias or hostility toward the defendant so that they could not weigh the evidence objectively
and render a true and correct verdict. Commonwealth v. D’Ambro, 456 A.2d 140, 144 (Pa. 1983). Prosecutorial misconduct does not
occur where comments are based on the evidence or proper inferences therefrom or were only oratorical flare. Commonwealth v.
Marshall, 633 A.2d 1100, 1110 (Pa. 1993). “Comments deemed to be prejudicial cannot be viewed in isolation but, rather, must be
considered in the context in which they were made.” Commonwealth v. Sampson, 900 A.2d 887, 890 (Pa. Super. 2006).
The law presumes that juries follow Court’s instructions as to the applicable law. Commonwealth v. Baker, 614 A.2d 663, 672

(Pa. 1992). In the charge to the jury, the Court advised the jury as follows:

Now, Mr. Rothman and Mr. Zur have been permitted to make opening statements and closing arguments. That’s their job.
They are advocates, they represent certain parties in this particular proceeding.

You should carefully consider what they have said to you. You should examine all the facts in light of their analysis and
use that in helping you decided what those facts are.

However, anything that they have said to you in their opening statements, their closing arguments or even their questions
is not evidence. The only evidence that you will use to determine what the facts are is the testimony of the witnesses that
have come forward and the exhibits that will be given to you.

If anything that they have said to you in those statements conflicts with what you remember the testimony to be,
disregard what they have said.

When I say that, again, it is because their statements are not evidence. You will be the ultimate factfinders, and it will be
your individual and collective memories that control the disposition of this particular case.

Trial Transcript (VOL II), pages 106-107.

As Moore’s claim has no merit, trial counsel cannot be found to be ineffective under these circumstances. Commonwealth v.
Spotz, 896 A.2d 1191, 1211 (Pa. 2006). Likewise, Moore cannot show that he was prejudiced by the prosecutor’s argument or by his
counsel’s failure to object to that argument. There was no evidence whatsoever of record to suggest that the victim had a weapon
that came into play in this matter. Moore, himself, admitted to seeing no weapon, and witnesses to this event likewise saw no
weapon in the hands of the victim. While a knife was later found in the victim’s pocket, it obviously had no bearing on the facts of
this case, was irrelevant and properly excluded.
For the within reasons, Moore was properly denied post-conviction relief.

BY THE COURT:
/s/Cashman, J.

Dated: September 24, 2014
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Commonwealth of Pennsylvania v.
Gaylen Dartanyon Thomas

Criminal Appeal—DUI—Sufficiency—Weight of the Evidence—General Impairment

No. CC 201311114. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—August 27, 2014.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of May 8, 2014. After a non-jury trial, this Court

found the defendant guilty of two counts of Driving While Imbibing, pursuant to 75 Pa.C.S.A. §§3802(a)(1) and 3802 (c). This Court
sentenced the defendant to spend four days at an alternative housing facility pursuant to the DUI Alternative Program. The defen-
dant filed a timely appeal. The defendant filed a timely Concise Statement of Errors Complained of on Appeal alleging that the
evidence was insufficient to convict him because the Commonwealth failed to prove that the defendant imbibed a sufficient amount
of alcohol to render him incapable of safe driving. The defendant also claims that the verdict was against the weight of the
evidence because the evidence established that the defendant had the ability to safely operate his motor vehicle at the time he was
stopped. Both of these claims fail.
Relevant to this appeal, the credible facts of record adduced in this case are as follows:
Officer Seth Masley of the Ingram Borough Police Department was on routine patrol monitoring traffic on April 7, 2013.1 At

approximately 1:28 a.m. on that date, he observed a blue Lexus automobile drive past his location on West Prospect Avenue. As the
automobile passed him, Office Masley was unable to see a license plate on the vehicle. He looked to the rear window to see if a
license plate was displayed there and he did not see one. He then initiated a traffic stop.
As he approached the automobile, he noticed the defendant reaching back over the driver’s seat to move a registration card from

the left corner of the window to where it was supposed to be located on the window. The defendant was attempting to affix it to the
back window. Officer Masley made contact with the defendant and asked him for his driver’s license, registration and insurance infor-
mation. The defendant attempted to explain why he was moving the registration sticker. Officer Masley then noticed that the defen-
dant’s eyes were bloodshot and glassy and his speech was slurred. His eyelids appeared “heavy”. According to Officer Masley, these
observations were indicative of the defendant’s impairment. Officer Masley took the defendant’s documentation to his police vehicle
and entered the defendant’s information into his computer. It was learned that the defendant’s driving privileges were suspended.
Officer Masley returned to the vehicle to discuss the status of the defendant’s driver’s license. At this point, Officer Masley

detected an odor of alcohol emanating from the automobile. Upon being asked, the defendant indicated that he had consumed one
beer that evening. Believing the defendant was under the influence of alcohol, Officer Masley began administering field sobriety
tests. He explained each test to the defendant prior to administering them. During the alphabet test, Officer Masley observed that
the defendant slurred and had a great deal of difficulty annunciating sounds and syllables. Officer Masely then administered a
manual dexterity test that required the defendant to touch his thumb to his fingers by touching his pointer finger first and the pinky
finger last. The defendant did not follow instructions and performed the test by touching the pinky finger first and the pointer
finger last. The defendant then failed the one-leg stand test by failing to lift one leg at first and then by not being able to maintain
his balance. The defendant then failed the “finger-to-nose” test by swaying, not tilting his head and not closing his eyes. The defen-
dant finally failed the “walk-and-turn” test by failing to touch his heel to his toe, failing to count aloud, failing to turn as directed
and he was unable to keep his hands at his sides. At this point, the defendant was placed under arrest. Officer Masley explained
to the defendant his chemical testing rights pursuant to the DL-26 form. The defendant refused to submit to chemical testifying.
The defendant first challenges the sufficiency of the evidence to convict him. Relative to the defendant’s first claim of error, the

standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our judg-
ment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need not
preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless
the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proof [of] proving every element of the crime beyond a
reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must
be evaluated and all the evidence actually received must be considered. Finally, the trier of fact while passing upon the
credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995§. It is for the trier of
fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159 (Pa.Super 2006). Defendant was charged with
and convicted of driving under the influence of alcohol under 75 Pa.C.S.A. § 3802(a)(1) which provides:

§ 3802. Driving under influence of alcohol or controlled substance

(a) General impairment.—
(1) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing a
sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in actual
physical control of the movement of the vehicle.

75 Pa.C.S.A. § 3802(a)(1). Thus, the Commonwealth must prove: (1) that defendant was operating a motor vehicle or was in actual
physical control of the movement of a motor vehicle, (2) after imbibing a sufficient amount of alcohol such that the individual is
rendered incapable of safely driving.
Defendant does not challenge whether he was in “actual physical control” of his vehicle. Rather, he asserts that the evidence was

insufficient to prove beyond a reasonable doubt that he was incapable of safe driving. In Commonwealth v. Kerry, 906 A.2d 1237,
1241 (Pa.Super 2006), the Superior Court looked back to the predecessor statute to § 3802(a)(1), 75 Pa.C.S.A. 3731, and explained
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[t]o establish that one is incapable of safe driving …the Commonwealth must prove that alcohol has substantially
impaired the normal mental and physical faculties required to operate the vehicle safely; “substantial impairment”
means a diminution or enfeeblement in the ability to exercise judgment, to deliberate or to react prudently to changing
circumstances and conditions.

Id. citing Commonwealth v. Gruff, 2003 PA Super 126, 822 A.2d 773, 781, (Pa. Super. 2003), appeal denied, 581 Pa. 672, 863 A.2d
1143 (2004). “The meaning of substantial impairment is not limited to some extreme condition of disability.” Id. citing
Commonwealth v. Griscavage, 512 Pa. 540, 545 517 A.2d 1256, 1258 (1986). As set forth in Kerry, “Section 3802(a)(1), like its pred-
ecessor, “is a general provision and provides no specific restraint upon the Commonwealth in the manner in which it may prove
that an accused operated a vehicle under the influence of alcohol to a degree which rendered him incapable of safe driving.” Id.
citing Commonwealth v. Loeper, 541 Pa. 393, 402-403, 663 A.2d 669, 673-674 (1995). Furthermore, “a police officer may utilize both
his experience and personal observations to render an opinion as to whether a person is intoxicated.” Commonwealth v. Kelley,
438 Pa. Super. 289, 652 A.2d 378, 382 (Pa.Super. 1994) (citing Commonwealth v. Bowser, 425 Pa. Super. 24, 624 A.2d 125 (Pa.Super.
1993)). As set forth in Commonwealth v. Mobley, 14 A.3d 887, 800 2011 Pa. Super

In order to be found guilty of DUI—general impairment, an individual’s alcohol consumption must substantially impair
his or her ability to safely operate a vehicle. Commonwealth v. Palmer, 2000 PA Super 123, 751 A.2d 223 (Pa.Super. 2000).
Evidence of erratic driving is not a necessary precursor to a finding of guilt under the relevant statute. The
Commonwealth may prove that a person is incapable of safe driving through the failure of a field sobriety test. Id.; see
also Commonwealth v. Smith, 2003 PA Super 301, 831 A.2d 636 (Pa.Super. 2003). Herein, Appellant failed four separate
field sobriety tests, smelled of alcohol, and proceeded to coast through a stop sign despite a police officer being in plain
view. This evidence viewed in a light most favorable to the Commonwealth cannot be considered so weak and inconclu-
sive that no probability of fact can be drawn from the circumstances. Accordingly, Appellant’s sufficiency claim must fail.

Various courts have determined that certain evidence was sufficient to prove that a defendant was incapable of safe driving.
See Gruff, supra (finding conviction for DUI under former statute was supported by evidence of defendant’s bloodshot eyes, smell
of alcohol, inappropriate responses, refusal to take a blood test, and driving at a high rate of speed); see also, Commonwealth v.
O’Bryon, 2003 PA Super 139, 820 A.2d 1287 (Pa. Super. 2003) (holding that evidence supported defendant’s conviction under §
3731(a)(1) where officer testified that defendant ran her car into parked car and left scene, and where defendant was confused and
staggering, had alcohol on breath, and could not maintain balance); Commonwealth v. Leighty, 693 A.2d 1324 (Pa. Super. 1997)
(holding evidence of glassy and bloodshot eyes, admittance of alcohol consumption, failure of two field sobriety tests and minor
accident before arrest was sufficient to support conviction for driving under the influence of alcohol under former § 3731(a)(1));
Commonwealth v. Feathers, 442 Pa. Super. 490, 660 A.2d 90 (Pa. Super. 1995), affirmed, 546 Pa. 139, 683 A.2d 289 (1996) (finding
evidence was sufficient to sustain conviction under § 3731(a)(1), where defendant had glassy eyes and slurred speech, staggered
as she walked, smelled of alcohol and failed field sobriety tests, notwithstanding absence of evidence of erratic or unsafe driving);
Commonwealth v. Rishel, 441 Pa. Super. 584, 658 A.2d 352 (Pa. Super. 1995) (holding evidence sufficient to sustain conviction under
§ 3731(a)(1), where defendant smelled of alcohol, appeared confused, was involved in an automobile accident, failed two field
sobriety tests and admitted to consuming two 16-ounce beers) vacated on other grounds, 546 Pa. 48, 682 A.2d 1267 (1996).
In this case, the credible evidence presented at trial conclusively demonstrated that the defendant smelled of alcohol, had

glassy and bloodshot eyes and had slurred speech. Additionally, as set forth above, the defendant failed multiple field sobriety tests
and refused to submit to chemical testing. This evidence was clearly sufficient to demonstrate that the defendant was incapable of
safe driving at the time his vehicle was stopped and his claim to the contrary should be rejected.

The defendant also claims that this Court’s guilty verdicts for Driving While Imbibing were contrary to the weight of the
evidence. As forth in Criswell v. King, 834 A.2d 505, 512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating a claim that
the jury’s verdict was contrary to the weight of the evidence claim is the trial judge -- decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)). Although Criswell spoke in terms of a jury verdict, there is no distinction relative to a non-jury verdict.

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super 2007). This trier of fact was free to believe all, some or none of the evidence. Id. A reviewing court is not permitted
to substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict should only
be reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the grounds that the
verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict but claims that
‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)).
As a matter of law, the defendant’s claim on this appeal that the verdict was against the weight of the evidence is a concession

that the evidence was sufficient to convict him. Essentially, the defendant challenges this Court’s assessment that he was under the
influence of alcohol to such a degree that he was incapable of safe driving at the time his vehicle was stopped. As set forth above,
the defendant speech was slurred. His eyes were glassy and bloodshot. He failed multiple field sobriety tests and he refused to
submit to chemical testing. This evidence supported the verdict. This Court has reviewed the trial record and believes that the
verdict does not shock any rational sense of justice and, therefore, the verdict was not against the weight of the evidence.
For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.
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Date: August 27, 2014

1 Officer Masley testified that while he was in the Police Academy, he received specialized training in DUI detection. He has
encountered a number of persons under the influence of alcohol and he testified that he was familiar with the way people act when
they are under the influence of alcohol.

Commonwealth of Pennsylvania v.
Tyrone Swan

Criminal Appeal—PCRA—Waiver—Time Credit

No. CC 201016262. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—September 17, 2014.

OPINION
On September 19, 2012, Petitioner was convicted of voluntary manslaughter, aggravated assault, firearms not to be carried with-

out a license and recklessly endangering another person. On February 1, 2013, he was sentenced to a term of imprisonment of not
less than 5 years nor more than 10 years at the voluntary manslaughter conviction and he received concurrent sentences at the
other convictions. This Court ordered that the Petitioner receive credit for 105 days served in jail prior to sentencing. On July 25,
2013, Petitioner filed pro se Petitioner to Recieve [sic] Time Credit Pursuant to 42 Pa.C.S. 931(a) and 42 Pa.C.S. 9760. Petitioner’s
counsel also filed a Motion for Time Credit that same day. Each request sought additional credit for time Petitioner served in prison
since November 23, 2010. Based on the fact that this Court recognized that the Petitioner was in custody since November 23, 2010
because of a sentence on a separate and unrelated conviction, this Court denied the request for additional time credit on August 2,
2013.1 Petitioner did not appeal this determination. On April 21, 2014, the Petitioner filed another Motion to Request Credit for
Time Served seeking the same relief that had been previously denied. This Court treated the motion as a petition pursuant to the
Post-Conviction Relief Act (hereinafter referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. This Court then appointed counsel who
filed a Turner/Finley letter2. After reviewing the PCRA petition and the record, this Court issued a notice of its intention to dismiss
the PCRA petition. Petitioner filed a Response to Notice to Dismiss alleging that his motion should not have been treated as a PCRA
petition but rather as a motion simply asking the Court to award him proper time credit. This Court subsequently denied
Petitioner’s PCRA petition. Petitioner filed a timely Notice of Appeal. This Court ordered the Petitioner to file a Concise Statement
of Matters Complained of on Appeal. Petitioner filed a Concise Statement of Matters Complained of on Appeal alleging that his
Motion to Request Credit for Time Served sentence should not have been treated as a PCRA petition and that he should receive
the time credit he asked for.
Petitioner appears to claim that this Court, not the Department of Corrections, failed to award proper time credit in this case.

Contrary to Petitioner’s claim that his Motion to Request Credit for Time Served is not a PCRA petition, the Superior Court has
noted that “a challenge to the trial court’s failure to award credit for time spent in custody prior to sentencing involves the legality
of sentence and is cognizable under the PCRA.” Commonwealth v. Menezes, 2005 PA Super 90, 871 A.2d 204, 207 (Pa.Super. 2005).
Therefore, Petitioner’s motion was properly construed as a PCRA petition.
Generally, a petition for PCRA relief, including a second or subsequent petition, must be filed within one year of the date the

judgment is final. Commonwealth v. Grafton, 928 A.2d 1112, 1113 (Pa.Super. 2007); Commonwealth. v. Alcorn, 703 A.2d 1054 (Pa.
Super. 1997). A judgment becomes final “at the conclusion of direct review, including discretionary review in the Supreme Court
of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for seeking the review.” 42 Pa.C.S.
§ 9545(b)(3). The PCRA’s time restrictions are jurisdictional in nature and if a PCRA petition is untimely, neither the appellate
court nor the trial court has jurisdiction over the petition. Without jurisdiction, the courts are without legal authority to address
the substantive claims contained in the petition. Commonwealth v. Derrickson, 923 A.2d 466 (Pa.Super. 2007). Title 42 Pa.C.S.A.
§ 9543 states, in pertinent part,

(a) General rule. --To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

* * *

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.
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(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not have
been the result of any rational, strategic or tactical decision by counsel.

(b) Exception. --Even if the petitioner has met the requirements of subsection (a), the petition shall be dismissed if it
appears at any time that, because of delay in filing the petition, the Commonwealth has been prejudiced either in its
ability to respond to the petition or in its ability to re-try the petitioner. A petition may be dismissed due to delay in the
filing by the petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the petitioner
shows that the petition is based on grounds of which the petitioner could not have discovered by the exercise of
reasonable diligence before the delay became prejudicial to the Commonwealth.

With respect to timeliness requirements, Title 42 Pa.C.S. § 9545(b) states:

(b) Time for filing petition. —

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

Petitioner was sentenced on February 1, 2013. He did not file post-sentencing motions or an appeal. His judgment of
sentence became final on March 4, 2013. To be timely, the PCRA petition must have been filed prior to March 4, 2014. It was
not filed until April 4, 2014 and, therefore, the instant PCRA petition is time-barred absent some exception applicable to the
time-bar limitations.
There are only three exceptions to the PCRA time-bar: (a) interference by government officials in the presentation of the claim;

(2) after discovered evidence facts or evidence; or (3) a newly-recognized and retroactively applied constitutional right. 42 Pa.C.S.
§ 9545 (b) (1) (i), (ii) & (iii); Commonwealth v. Beasley, 741 A.2d 1258, 1261 (Pa. 1999). Additionally, if one of the exceptions applies,
a petitioner must file his petition within 60 days of the date that the claim could have been presented. 42 Pa.C.S. § 9545 (b) (2);
Commonwealth v. Abu-Jamal, 720 A.2d 79, 94 (Pa. 1998). It is clear from a reading of the instant PCRA petition that none of the
exceptions exist in this case. Petitioner makes no factual allegations that any of the three exceptions apply in this case and, instead,
only decries the failure to award proper time credit. Accordingly, the instant PCRA is untimely and was properly dismissed.
42 Pa.C.S. § 9545(b); Commonwealth v. Abu-Jamal, supra; Commonwealth v. Carr, 768 A.2d 1164 (Pa. Super. 2001); Commonwealth
v. Lambert, 765 A.2d 306 (Pa. Super. 2000).3

Based on the foregoing, the order denying Petitioner’s PCRA petition should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: September 17, 2014

1 On May 25, 2010, the Honorable Kathleen Durkin sentenced Petitioner to a term of imprisonment of not less than two years and
not more than four years relative to Petitioner’s conviction for Aggravated Assault by Vehicle While DUI at CC No. 200917411. That
sentence expired on November 11, 2013 and Petitioner served that sentence while awaiting trial and sentencing in this case.
2 Commonwealth v. Turner, 518 Pa. 491, 544 A.2d 927 (Pa. 1988); Commonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988) (En Banc).
When PCRA counsel seeks to withdraw, he must first file a Turner/Finley “no merit” letter with the court, stating that after a
review of the record, all of the issues that the petitioner desires to raise have no merit. Commonwealth v. Smith, 700 A.2d 1301,
1304 (Pa. Super. 1997). “Arguing against one’s client’s position is not only permissible under Finley, it is required.” Id. “The inde-
pendent review necessary to secure a withdrawal request by counsel requires proof that: 1) PCRA counsel, in a “no-merit” letter,
has detailed the nature and the extent of his review; 2) PCRA counsel, in the “no-merit” letter, lists each issue the petitioner wishes
to have reviewed; 3) PCRA counsel must explain, in the “no-merit” letter, why petitioner’s issues are meritless; 4) The PCRA court
must conduct its own independent review of the record; and 5) The PCRA court must agree with counsel that the petition is
meritless.” Commonwealth v. Pitts, 981 A.2d 875 (Pa. 2009).
3 This Court also notes that even if the PCRA petition were not time-barred, the Petitioner had previously unsuccessfully raised
the claims at issue and they were previously litigated. This Court properly denied the requested time credit because all time spent
by the Petitioner in prison relative to Judge Durkin’s sentence could only have been applied toward the satisfaction of that
sentence and could not have been credited to this case. See Commonwealth v. Lloyd, 509 A.2d 868 (Pa.Super. 1986). Finally, if
Petitioner believes that the failure to grant him proper time credit is the result of an erroneous computation of sentence by the
Bureau of Corrections, he can file an action in the Commonwealth Court challenging the Bureau’s computation. See
Commonwealth v. Heredia, 2014 PA Super 158; 2014 Pa. Super. LEXIS 2313.
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Commonwealth of Pennsylvania v.
Anthony Sands

Criminal Appeal—Sufficiency—Weight of the Evidence—Fleeing or Eluding—Obstruction

No. CC 201304798. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—September 24, 2014.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of February 20, 2014 which became final when

this Court denied defendant’s post-sentencing motions on March 18, 2014. After a non-jury trial, this Court found the defendant
guilty of Fleeing or Attempting to Elude Officer, in violation of 75 Pa.C.S.A. §3733(a), Recklessly Endangering Another Person,
18 Pa.C.S.A. §2705, Hindering Apprehension, in violation of 18 Pa.C.S.A. §5105, and Obstructing the Administration of Law, in
violation of 18 Pa.C.S.A. §5101, Defendant was acquitted of Aggravated Assault. This Court sentenced the defendant to a term of
imprisonment of not less than six months nor more than 23 months relative to the conviction for Fleeing or Attempting to Elude a
Police Officer. No further penalty was imposed at the remaining counts. The defendant filed a timely appeal. The defendant also
filed a timely Concise Statement of Errors Complained of on Appeal.

Relevant to this appeal, the credible facts of record adduced in this case are as follows:
On December 25, 2012, Officer Lance Hoyson of the City of Pittsburgh Bureau of Police was dispatched to a residence located

at 611 Mellon Street in the Highland Park section of the City of Pittsburgh to investigate the whereabouts of Bennie Wilson, the
defendant’s brother. Bennie Wilson was the subject of various arrest warrants and police officers received information that Bennie
Wilson was inside that residence. Officer Hoyson proceeded to the residence to conduct surveillance. While he was watching the
residence, Officer Hoyson observed a dark-colored, late model sedan drive from the driveway adjacent to the residence. This vehicle
began to circle the area and Officer Hoyson testified that the driver of the vehicle was showing some interest in Officer Hoyson’s
vehicle. Officer Hoyson was concerned that the driver of the vehicle may have identified him as a police officer or that the driver
was acting as a lookout for Bennie Wilson. Officer Hoyson moved his vehicle down the street while still maintaining a clear view
of 611 Mellon Street. The dark-colored sedan continued to circle the area. While at his new vantage point, Officer Hoyson observed
Bennie Wilson run from the front porch of 611 Mellon Street and enter the passenger side of the dark-colored sedan. Officer
Hoyson had known Bennie Wilson from prior encounters.
Officer Hoyson radioed Officer Aaron Spangler, who was in a different surveillance position near the residence, to advise of his

observations. Officer Spangler radioed back that he saw the vehicle and Officer Spangler began pursuit. Officer Spangler followed
the vehicle and maintained radio communication with Officer Hoyson.
Officer Spangler testified that he was part of the surveillance team conducting surveillance at 611 Mellon Street. While Officer

Hoyson was located near the residence, Officer Spangler located himself on East Liberty Boulevard right before the intersection
with Mellon Street. He heard Officer Hoyson’s radio call about Bennie Wilson entering the dark-colored sedan. The dark-colored
sedan proceeded toward Officer Spangler’s direction and Officer Spangler began pursuit in his unit. He activated the emergency
lights and siren. The dark-colored sedan stopped and Officer Spangler exited his police vehicle and approached the driver’s side
of the dark-colored sedan. Other police units responded to the scene. Officer Kevin Swimkowsky arrived on scene and approached
the passenger side of the vehicle.
As he approached the driver’s side window, Officer Spangler observed Bennie Wilson sitting in the passenger seat. Officer

Spangler ordered the driver to shut the vehicle off. The driver was sitting back with his hands still on the wheel. The driver did
not comply with Officer Spangler’s commands to shut the vehicle off. Officer Spangler began shouting at the driver. At this point,
Officer Spangler could not see Bennie Wilson’s hands and the driver persisted in his refusal to shut the vehicle off. Officer Spangler
then drew his service firearm. The driver looked at Officer Spangler and quickly accelerated the vehicle. The vehicle headed
directly toward a police patrol wagon that had been parked to the right front side of the dark-colored sedan in an effort to block it
in. Officer Steven Schueler was standing outside the patrol wagon. As the dark-colored sedan approached him, Officer Schueler
fired his service firearm toward the driver’s side windshield of the dark-colored sedan. The dark-colored sedan made slight
contact with the patrol wagon. The dark-colored sedan then sped off. At trial, Officer Spangler identified the defendant as the driver
of the dark-colored sedan.
After the dark-colored sedan sped off, Officer Spangler and other officers began pursuit. Officer Spangler reached speeds

between 50-60 miles per hour during the chase. The posted speed limit was 25 miles per hour. The police officers eventually lost
pursuit and the defendant’s vehicle avoided capture that evening.
Officer Spangler was shown a photo array the day after the incident to help him identify the driver of the dark-colored sedan.

Upon viewing the array, Officer Spangler pointed to a person in the array that wasn’t the defendant. Officer Spangler credibly
explained that the person in the array looked similar to the driver of the dark-colored sedan but he testified that he wasn’t 100%
certain. He was shown another photo array on January 23, 2013 and he positively identified the defendant as the driver when
shown that photo array. He also identified the defendant as the driver during the trial.
Neither the defendant nor Bennie Wilson were apprehended on the night of the incident. However, the vehicle was recovered

that night. Trial evidence established that there were bloodstains on the emergency brake in the center console area of the defen-
dant’s vehicle. There was blood on the passenger door, the passenger seat and the passenger door threshold. DNA evidence
confirmed that the blood on the passenger’s seat and inside door handle matched the DNA sample extracted from defendant’s
blood. DNA testing indicated that the defendant could not be excluded as a contributor of the DNA found on the inside door
handle from the driver’s side door, on the steering wheel and on the gear shift of the vehicle. Fingerprint evidence determined that
Bennie Wilson’s fingerprints were located on the driver’s side door of the vehicle. Trial evidence also established that Bennie
Wilson did not have any injuries consistent with a gunshot wound.
Defendant was arrested on January 17, 2013 on charges unrelated to this case. Defendant had, though, been developed as a

potential suspect in this case. While the defendant was being transported to the Allegheny County Jail after his arrest, police
officers noticed that he had an injury to his right hand which was wrapped in a bandage. The defendant would not disclose the
nature of his injury to the police officers. After consulting with the officers involved in the January 17th arrest, the officers
involved in this case arrested the defendant for his actions in this case.
The defendant also testified in this case. The defendant said that he was sitting in the passenger seat of the vehicle and that his



page 426 volume 162  no.  26

brother, Bennie Wilson, was the driver. The defendant said that after the police stopped the vehicle, his brother, Bennie Wilson,
pulled off, attempting to elude the police. The defendant testified that the police fired two shots into the vehicle, one of which hit
his right hand. The defendant also testified that sometime after he and his brother got away from the police, he was interviewed
by police officers. The defendant admitted that during that interview, he told the police officers that the injury to his hand was an
old injury. The defendant testified that the reason he told the police that the injury to his hand was an old injury was that he was
“scared for [his] life” of the interviewing police officers, even though they had not threatened him in any way because “[e]very
police officer is the same to [him].”
The defendant first challenges the sufficiency of the evidence to convict him of various charges. Relative to the defendant’s first

claim of error, the standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995). It is for the trier of
fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159 (Pa.Super 2006).
Defendant claims that the Commonwealth failed to prove Fleeing or Attempting to Elude a Police Officer and Recklessly

Endangering Another Person because the Commonwealth failed to prove he was the driver or was in control of the vehicle that
drove away from the initial stop. This claim is belied by the record. Officer Spangler specifically identified the defendant as the
driver of the vehicle during the incident in question. Officer Spangler testified that he was able to observe the defendant during
the incident and that he subsequently selected the defendant from a photo array. This Court found the testimony of Officer Spangler
to be credible. He had an opportunity to observe the defendant during the incident, albeit for a short period of time. His observa-
tions came from a vantage point that was only feet away from the defendant while he was standing near the driver’s side window
of the vehicle. During the initial photo array, which did not include the defendant, Officer Spangler was not certain of the identity
of the driver. After reviewing a second photo array that included the defendant, Officer Spangler positively identified the defen-
dant. Moreover, the evidence was clear that Officer Schueler fired shots through the windshield toward the driver’s side of the
vehicle. The defendant admitted he was shot during the incident. Numerous police officers testified that Bennie Wilson was in the
passenger seat during the incident and trial evidence established that Bennie Wilson did not suffer any gunshot wounds during the
incident. This Court believes the evidence was more than sufficient to establish that the defendant was the driver of the vehicle.
Defendant next claims that the evidence was insufficient to convict the Defendant of Obstructing Administration of Law, in

violation of 18 Pa.C.S.A. §5101. This crime is defined as follows:

A person commits a misdemeanor of the second degree if he intentionally obstructs, impairs or perverts the administra-
tion of law or other governmental function by force, violence, physical interference or obstacle, breach of official duty, or
any other unlawful act, except that this section does not apply to flight by a person charged with crime, refusal to submit
to arrest, failure to perform a legal duty other than an official duty, or any other means of avoiding compliance with law
without affirmative interference with governmental functions.

Pennsylvania courts have explained that § 5101 is based upon the Model Penal Code section 242.l. Commonwealth v. Neckerauer,
421 Pa. Super. 255, 617 A.2d 1281, 1287 (Pa. Super. 1992). As explained in the comment to section 242.1 of the Model Penal Code
“[t]his provision is designed to cover a broad range of behavior that impedes or defeats the operation of government.”
Commonwealth v. Trolene, 263 Pa. Super. 263, 397 A.2d 1200, 1202 (Pa. Super. 1979).
The evidence in this case clearly established that police officers were attempting to perform a legitimate government function

by executing an arrest warrant for Bennie Wilson. In an effort to obstruct the execution of the arrest warrant, the defendant led
police officers on a high speed chase. The defendant accelerated his vehicle away from a traffic stop, struck a police cruiser and
almost struck a police officer. A police officer was forced to resort to firing his weapon toward the defendant and the defendant
still accelerated away to prevent authorities from arresting his brother. This Court believes that this conduct was sufficient to
establish that the defendant physically interfered with the arrest of Bennie Wilson and this conviction should be affirmed.
Defendant also claims that this Court erred as a matter of law in determining that the defense had to show the facts were

“wholly consistent” with the Commonwealth’s accusations in order to establish reasonable doubt. According to the defendant, this
Court improperly shifted the burden to the defendant to prove it was impossible to prove that the defendant had been driving the
vehicle. This claim is baseless. This short excerpt in the transcript relied upon by the defendant does not shift the burden of proof
to the defendant. Instead, the passage reflects the Court’s discussion of the evidence and rejection of the defendant’s argument that
the defendant must be found not guilty because his blood was found on the passenger’s side of the vehicle as opposed to the
driver’s side of the vehicle. The defendant’s attorney argued during his closing argument that the location of defendant’s blood was
inconsistent with his being the driver and that it demanded an acquittal. This Court was simply pointing out that the location of the
blood was not completely inconsistent with the Commonwealth’s theory that the defendant was the driver. As this Court explained,
the location of the blood on the passenger’s side of the vehicle could have resulted from the defendant switching positions in the
vehicle after he had been shot or from his reaching out to the passenger after he’d been shot, seeking some informal medical atten-
tion. The comments made by the Court were simply commentary on the evidence and arguments of counsel. This Court did not
improperly shift the burden of proof to the defendant. It simply discounted a point of counsel’s closing argument. Indeed, this Court
specifically indicated that the defendant “has no burden of proof” and that even though the Court did not find the defendant’s
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testimony to be credible, the “Commonwealth still bears the burden of proving the Defendant’s guilt beyond a reasonable doubt.”
The defendant also claims that this Court’s guilty verdicts were contrary to the weight of the evidence. As forth in Criswell v.

King, 834 A.2d 505, 512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but extraor-
dinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly circum-
scribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances, i.e., when
the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating a claim that
the jury’s verdict was contrary to the weight of the evidence claim is the trial judge -- decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)). Although Criswell spoke in terms of a jury verdict, there is no distinction relative to a non-jury verdict.
The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,

433 (Pa.Super. 2007). The trier of fact is free to believe all, some or none of the evidence. Id. A reviewing court is not permitted to
substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict should only be
reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the grounds that the
verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict but claims that
‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)). When the challenge to the weight of the
evidence is predicated on the credibility of trial testimony, appellate review of a trial court’s decision is extremely limited. Unless
the evidence is so unreliable and/or contradictory as to make any verdict based thereon pure conjecture, weight of evidence claims
shall be rejected. Commonwealth v. Rossetti, 2004 PA Super 465, 863 A.2d 1185, 1191 (Pa. Super. 2004). The fact-finder’s rejection
of a defendant’s version of events or the rejection of an affirmative defense is within its discretion and not a valid basis for a weight
of evidence attack. Commonwealth v. Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2011)
As a matter of law, the defendant’s claim on this appeal that the verdict was against the weight of the evidence is a concession

that the evidence was sufficient to convict him. Essentially, the defendant claims that the identification of the defendant as the driver
of the vehicle that drove away from the initial traffic stop was faulty and that blood, DNA and fingerprint evidence suggested that
the defendant was not the driver of the vehicle. The trial evidence presented by the Commonwealth has been recounted herein and
was credible, competent and reliable. Defendant first claims that the identification of the Defendant was the driver was tainted by
Officer Hoyson’s initial dispatch that someone he thought could be the defendant’s brother had entered the vehicle. Defendant
argues that the identification was made in the dark. This Court rejects any notion that these facts justify a finding that the verdict
was against the weight of the evidence. Officer Spangler’s observations were not influenced by any factor other than his own
perception. This Court viewed the trial evidence as credible and does not believe there is any basis to make the determination that
the evidence supplied by the witnesses was unreliable. Defendant next claims that Officer Spangler’s identification of the defen-
dant as the driver was unreliable because Officer Spangler, upon viewing a photo array, originally identified someone else as the
driver. The trial evidence does not indicate that Officer Spangler positively identified anyone as the driver during the original pres-
entation of a photo array. Rather, as Officer Spangler testified, he wasn’t certain that anyone in the photo array was the driver when
he viewed the first photo array. This Court believes that Officer Spangler’s in-court identification was credible and it was
buttressed by the identification of the defendant during the presentation of the second photo array. Credibility attacks do not
warrant any reconsideration of the weight of the evidence in this case. Defendant finally argues that the verdict was against the
weight of the evidence because blood, DNA and fingerprint evidence suggested that the defendant was sitting in the passenger side
of the vehicle during the incident. While there was evidence presented at trial that the defendant’s blood and DNA were found in
the passenger compartment of the vehicle, the defendant was also not excluded as a contributor to DNA found on the driver’s side
door handle, the steering wheel and the gear shift. Officer Schueler testified that he fired his weapon toward the driver’s side area.
Defendant himself admitted he had been shot. The trial evidence in this case supported the verdict. This Court has reviewed the
trial record and believes that the verdict does not shock any rational sense of justice and, therefore, the verdict was not against the
weight of the evidence.
For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: September 24, 2014
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OPINION
Appellant, David George, appeals the judgment of sentence which was made final by this Court’s denial on February 27, 2014

of his Post-Sentence Motion. On September 20, 2013, Appellant was convicted by a jury of one count of Indecent Assault of a Person
less than 13 Years of Age and a mistrial was declared on the Rape of a Child count. On February 11, 2014, at the conclusion of a
second jury trial, the jury found Appellant not guilty on the Rape of a Child count. This Court proceeded directly to sentencing on
the Indecent Assault conviction and sentenced Appellant to an aggravated range sentence of 42 to 84 months of incarceration.
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Appellant filed a Post-Sentence Motion on February 14, 2014 which this Court denied on February 27, 2014. Appellant filed a Notice
of Appeal on March 31, 2014 and a Concise Statement of Errors Complained of on Appeal on June 19, 2014.

ERRORS COMPLAINED OF ON APPEAL
Initially, Appellant alleges this Court erred by denying Appellant’s Motion in Limine and allowing the Commonwealth’s expert

witness to testify pursuant to 42 Pa.C.S. § 5920. (Concise Statement of Errors Complained of on Appeal at 3). Appellant further
asserts that the Commonwealth’s expert witness does not meet the requirements of Commonwealth v. Frye pursuant to Pa.R.E. 702.
Id. Appellant next alleges this Court erred by denying his Post-Sentence Motion challenging the weight of the evidence presented
at trial. Id. at 4. Finally, Appellant alleges the sentence imposed is manifestly excessive, unreasonable, and an abuse of discretion
by this Court. Id. at 5.

HISTORY OF THE CASE
This Court held a hearing on Appellant’s Pretrial Motion to bar expert testimony on June 24, 2013. At that hearing, the

Commonwealth called Jacqueline Block Goldstein as an expert in sexual assault victim behavior. (PT 3) Goldstein testified as to
her qualifications in her field: she has a B.A. in Psychology and a Master’s degree in Social Work (Id. at 6); she is the Associate
Director of the Philadelphia Children’s Alliance (PCA) which provides forensic interviews, victim support services and mental
health services for children who may have been sexually or physically abused (Id. at 5); she supervises all forensic interviewers
in Philadelphia (Id. at 7); she has personally conducted forensic interviews for approximately 1,500 children and has testified in
court approximately 40 to 50 times (Id. at 9-10); and as a supervisor she has experience with around 6,000 child sexual abuse cases.
Id. at 23. Goldstein testified that her testimony on victim behavior would be based on her training, education and experience. She
verified that she does not know specific details about this case except that it involves allegations of child sexual abuse. Id. at 22.
After this hearing, this Court found that Goldstein met the statutory criteria to qualify as an expert under § 5920 and denied
Appellant’s motion to bar her trial testimony.
At Appellant’s jury trial, the victim* testified about an incident that occurred in 2010 between herself and Appellant, her mother’s

ex-boyfriend. (TT 28-29) At that time, she was ten years old. Victim testified that on the night of the incident, her mother left the
house at approximately 9:00 p.m. and her two brothers and Appellant remained in the house. Id. at 31. After her mother left, she
fell asleep watching Hanna Montana on television while laying in a circular chair in her mother’s room. Id. at 31-32. Victim said
she woke up with Appellant’s penis in her vagina and saw Appellant on top of her. Id. Her shorts and underwear were around her
ankles and Appellant was leaning over her, moving back and forth. Id. at 32-33. She started pushing Appellant on his chest and got
him off of her. Id. at 33. Victim testified that she ran down the stairs to her room and hid under her blanket. Id. Appellant stuck his
head in her room and told her “don’t tell anyone.” Id. at 50. The next morning she put the clothes she had been wearing in the
bottom of her drawer and her mother eventually washed them. Id. at 34. She had breakfast with Appellant and her mother, and
after that morning she never saw Appellant again. Id. at 50-51.
Victim testified that she later told her cousin that her mother’s ex-boyfriend raped her, but told her not to tell anyone because

she was afraid. Id. at 35-36. The cousin told victim’s mother what happened and victim’s mother called the police. Id. at 36-37.
Victim testified that she did not tell anyone what had happened to her before she disclosed to her cousin because she was scared
and upset. Id. at 40. Victim further said that she will not ever forget what happened to her. Id.
After the police were contacted, Children’s Hospital of Pittsburgh (CHP) conducted a forensic interview of victim. Id. at 38-39.

On cross examination, victim stated that she originally told the CHP interviewer that the incident occurred in 2011, not 2010. Id.
at 42. Victim also testified that she does not remember the date of the first time she told her mother what happened. Id. at 44. She
testified that she initially told her mother that the rape did not happen. Id. She also testified that she did not feel Appellant’s penis
enter her vagina and does not remember testifying to that at the preliminary hearing. Id. at 46. Victim testified that she does not
recall telling anyone at CHP that she told her cousin days later about the rape, nor did she recall testifying at the preliminary hear-
ing that she said it was a year later. Id. at 52.
Detective Bryan Sellers, a detective for the Sex Assault/Family Crisis Unit for the City of Pittsburgh Police Department, testi-

fied that he received a police report regarding victim alleging that she had been raped. Id. at 58-59. Detective Sellers stated that
because victim was a child he contacted the Child Advocacy Center of CHP to set up a forensic interview. Id. Detective Sellers
explained that a forensic interview is a process of interviewing a child with non-suggestive questions. Id. He testified that a child
is placed in a room with a trained interviewer and that the Detective observes the interview through a two-way mirror and takes
notes. Id. at 60-61. He described how the interviewer first establishes that the child knows the difference between the truth and a
lie. Id. at 61. Det. Sellers prefers not to personally interview children under the age of twelve until the day of the preliminary hear-
ing in order to avoid the appearance of suggestivity. Id. at 62. After the forensic interview, the child is given a medical examina-
tion and the Detective talks to witnesses and attempts to talk to the alleged offender. Id. at 61.
Finally, the Commonwealth called Goldstein to testify. Id. at 77. Based on her specialized knowledge, training and experience

in the area of victim services, specifically related to sexual violence, this Court qualified Goldstein to testify as an expert on
victim behaviors under § 5920 and explained to the jury the difference between a fact witness and an expert witness. Id. at 87-88.
During its charge, this Court also instructed the jury that Goldstein’s testimony was to be used only to assist the jury in under-
standing the behavior of sexual assault victims generally and was not an opinion on any witness’s credibility. Id. at 134. This Court
reiterated that Goldstein was not called as a witness to give her opinion as to whether victim was credible. Id. at 135.
Goldstein testified that the majority of people sexually abused as children do not disclose the abuse. Id. at 90. Specifically,

Goldstein testified that according to studies 90 percent of adults sexually abused as children do not tell anyone. Id. She further
testified that most children do not voluntarily disclose and must be asked. Id. Children who do tell someone else generally do not
tell right away but instead wait until they feel that they are in a safe place and are not afraid. Id. at 91. She stated that children
who are abused by someone within the familial context are less likely to disclose, and if they disclose, a higher delay in reporting
is to be expected. Id. at 93-94. Goldstein said that in her experience she has seen many children who initially deny the abuse
because they are not ready to talk about it. Id. at 91-92. She also explained why victims sometimes recant after disclosure. Id.
Goldstein testified that children often recall the specific sexual act itself because of its importance to them but do not necessarily
recall other details surrounding the event since those details were not embedded in their memory. Id. at 92-93. She noted that chil-
dren react in different ways during the sexual abuse, that most abuse occurs without witnesses present, and that in her experience
she could only recall one case where an assault was witnessed by a third party. Id. at 96-97. In accordance with § 5920, Goldstein
did not offer any opinions regarding the credibility of the victim in this case.
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DISCUSSION
Appellant first argues that this Court erred by upholding the constitutionality of 42 Pa.C.S. § 5920, which provides as follows:

Scope.—This section applies to all of the following:

(1) A criminal proceeding for an offense for which registration is required under Subchapter H of Chapter 97 (relating
to registration of sexual offenders).

(2) A criminal proceeding for an offense under 18 Pa.C.S. Ch. 31 (relating to sexual offenses).

Qualifications and use of experts.—

(1) In a criminal proceeding subject to this section, a witness may be qualified by the court as an expert if the witness
has specialized knowledge beyond that possessed by the average layperson based on the witness’s experience with, or
specialized training or education in, criminal justice, behavioral sciences or victim services issues, related to sexual
violence, that will assist the trier of fact in understanding the dynamics of sexual violence, victim responses to sexual
violence and the impact of sexual violence on victims during and after being assaulted.

(2) If qualified as an expert, the witness may testify to facts and opinions regarding specific types of victim responses and
victim behaviors.

(3) The witness’s opinion regarding the credibility of any other witness, including the victim, shall not be admissible.

(4) A witness qualified by the court as an expert under this section may be called by the attorney for the Commonwealth
or the defendant to provide the expert testimony.

42 Pa.C.S. § 5920.

Appellant argues that this statute is unconstitutional in that it establishes a rule of procedure governing the admission of
evidence. Appellant asserts that pursuant to Article V § 10(c) of the Pennsylvania Constitution, the authority to enact rules of
procedure is left to the judiciary and that, by enacting § 5920, the General Assembly has exceeded its authority and usurped
the rule-making authority of the Court.
We start our analysis with the precept that a statute is presumed to be constitutional and will not be declared unconstitutional

unless it “clearly, palpably and plainly” violates the constitution. Commonwealth v. Mikulan, 470 A.2d 1339, 1340 (Pa. 1983).
The Pennsylvania Constitution states:

The Supreme Court shall have the power to prescribe general rules governing practice, procedure, and the conduct
of all courts… All laws shall be suspended to the extent that they are inconsistent with rules prescribed under these
provisions.

Pa. Const. Art. V, Sec. 10 (c). However, the Pennsylvania Supreme Court has recognized that the General Assembly does have the
authority to create new rules of evidence. Specifically, in Commonwealth v. Newman, the Court recognized the General Assembly’s
authority to create new rules of evidence and alter rules in regards to the competency of witnesses and the admissibility of
evidence. 633 A.2d 1069, 1071 (Pa. 1993).
In Commonwealth v. Presley, the Superior Court held that 42 Pa.C.S. § 6354, which permits the use of past delinquency adju-

dication in criminal proceedings in certain circumstances, did not violate the doctrine of separation of powers. 686 A. 2d 1321
(Pa. Super. 1996). In determining that the legislation related to the admission of evidence, the court stated:

‘[i]t is well settled that the legislature of a state has the power to prescribe new rules of evidence, providing that they do
not deprive any person of his constitutional rights.’ Dranzo v. Winterhalter, 395 Pa.Super. 578, 589, 577 A.2d 1349, 1354
(1990), alloc. denied, 526 Pa. 648, 649, 585 A.2d 468 (1991). This principle was settled nearly sixty years ago, when our
Supreme Court stated that ‘[w]e recognize the right of the legislature to create or alter rules of evidence.’ Rich Hill Coal
Co. v. Bashore, 334 Pa. 449, 485, 7 A.2d 302, 319 (1939). More recently, the Court reaffirmed this holding by stating that
‘[s]ubject only to constitutional limitations, the legislature is always free to change the rules governing the competency
of witnesses and the admissibility of evidence.’ Newman, supra at 429, 633 A.2d at 1071.

Further, the state constitution, itself, does not provide a complete proscription against laws which regulate practice,
procedure and the conduct of courts. To the contrary, the constitution mandates that such laws shall only be prohibited
‘to the extent that they are inconsistent with rules prescribed’ by the Supreme Court. Since the Supreme Court has not
yet adopted a rule concerning the issue addressed in Section 6354(b)(4) and our Supreme Court has held that the legis-
lature may properly create rules of evidence, we cannot find that 42 Pa.C.S.A. § 6354(b)(4) violates Article V, Section 10(c)
of our state constitution.

686 A.2d at 1324-1325.

After careful consideration of the arguments and briefs submitted by the parties, this Court found that 42 Pa.C.S. § 5920 is a
constitutional supplement to the Pa.R.E. 702, which the General Assembly has altered to provide for expert testimony about the
behavior of victims. As “every person is competent to be a witness except as otherwise provided by statute or in these rules”
(Pa.R.E. 601), and this Court does not find a statute or rule adopted by the Supreme Court to prohibit this testimony, the
presumption should be in favor of constitutionality.
The Commonwealth faces unique challenges when attempting to prosecute sexual assault crimes, including reporting delays by

victims, which create an inability to obtain and introduce physical evidence and to rebut credibility challenges. The General
Assembly, recognizing this dilemma, determined that expert testimony may be necessary in certain cases in order to educate fact-
finders regarding behaviors which might seem suspicious otherwise. In response, the General Assembly enacted § 5920 which
provides both for the criteria an expert must satisfy to testify in these cases and also sets forth the nature of permissible testimony
and the limitations of that testimony. The statute supplements Pa.R.E. 702, which pertains to expert testimony generally. Both
§ 5920 and Rule 702 require an expert with specialized knowledge beyond that of an average layperson. Both allow an expert to
offer opinions to help the factfinder to determine a fact in issue. The distinction between the two is that § 5920 relates specifically
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to sexual abuse cases. In essence, § 5920 acts as a subsection of Rule 702.
Appellant relies on Commonwealth v. Dunkle, for its assertion that expert testimony on the topics contemplated by § 5920 is not

necessary as victim behavior is a subject within the scope of the ordinary knowledge and experience possessed by the average
layperson. 602 A.2d 830 (Pa. 1992). Over 20 years ago, the Dunkle court held that expert testimony concerning typical behavior
patterns exhibited by sexually abused children is common knowledge not requiring expert testimony. Id. The Dunkle court held
that it was error to permit an expert to explain why sexually abused children may not recall certain details of the assault, may
provide incomplete details, and may delay reporting the incident. Id. Since Dunkle was decided, forensic interviewing techniques
and research in the behavioral science field related specifically to sexually abused children has gained considerable acceptance,
as evidenced by the forty-nine other states which, in some form, permit this type of expert testimony.1 By enacting § 5920,
Pennsylvania ultimately followed the national trend, permitting testimony “that will assist the trier of fact in understanding the
dynamics of sexual violence, victim responses to sexual violence and the impact of sexual violence on victims during and after
being assaulted.” 42 Pa.C.S. § 5920(b)(1).
In fact, 42 Pa.C.S. § 5920 appears to have been enacted largely to address Dunkle and to align Pennsylvania rules of evidence

with the rest of the country. Most states now acknowledge that not all victim behavior is within the jury’s common experience.
For example, the Supreme Court of Arizona held that

“expert testimony that [victim’s] behavioral characteristics matched characteristics of other child victims of sexual
abuse, that explained victim’s behavior, anger, and recantation as consistent with being victim of child molestation and
sexual abuse indicated behavioral characteristics or conduct outside jury’s common experience and, therefore, was
admissible.”

State v. Moran, 151 P.2d 248 (Ariz. 1986). Likewise, the Supreme Court of Michigan held that:

(1) an expert may not testify that the sexual abuse occurred, (2) an expert may not vouch for the veracity of a victim, and
(3) an expert may not testify whether the defendant is guilty. However… (1) an expert may testify in the prosecution’s
case in chief regarding typical and relevant symptoms of child sexual abuse for the sole purpose of explaining a victim’s
specific behavior that might be incorrectly construed by the jury as inconsistent with that of an actual abuse victim, and
(2) an expert may testify with regard to the consistencies between the behavior of the particular victim and other victims
of child sexual abuse to rebut an attack on the victim’s credibility.

People v. Peterson, 537 N.W.2d 857, 859 (Mich. 1995). Further, the Supreme Court of Delaware held that

[p]rofessionals in the field of social work who possess satisfactory educational and occupational experience in the area
of child behavior may also qualify as experts… In each case the expert must demonstrate sufficient knowledge of, and
contact with, victims of child abuse to be able to explain the behavioral and psychological characteristics which are mate-
rial to the issues in a particular case.

Wheat v. State, 527 A.2d 269, 272 (Del. 1987). See also, State v. Middleton, 647 P.2d 1215 (Or. 1983) (held that expert may testify
regarding the reaction of a typical child victim of familial sexual abuse and whether victim reacted in the typical way when she
made inconsistent statements). Although variations exist between states, until the enactment of § 5920, Pennsylvania was the only
state in the Union which completely barred this type of testimony.
Appellant further asserts that even if 42 Pa.C.S. § 5920 is constitutional, a Frye analysis still must be conducted and, under that

test, the Commonwealth’s expert testimony fails. Pennsylvania has adopted the Frye standard with regard to admissibility of expert
testimony regarding scientific evidence. Frye v. U.S., 293 F. 1013 (1923). Under this standard, a Court must first hold a hearing and
make a determination about whether the proffered evidence is generally accepted in the relevant scientific community.
Commonwealth v. Dunkle, 529 A.2d 830 (Pa. 1992). The “[a]dmissibility of the evidence depends upon the [g]eneral acceptance
of its validity by those scientists active in the field to which the evidence belongs.” Commonwealth v. Topa, 471 A.2d 1277, 1281
(Pa. 1977).
In order to determine whether a Frye analysis is necessary, the proffered testimony must be considered “novel” scientific

evidence. M.C.M. v. Milton S. Hershey Medical Center of PA State University, 834 A.2d 1155, 1158 (Pa.Super. 2003). Accordingly, it
must first be determined whether Goldstein’s testimony would be considered “novel” scientific evidence. Scientific evidence is
“novel” when “there is a legitimate dispute regarding the reliability of the expert’s conclusions.” Commonwealth v. Foley, 38 A.3d
882, 888 (Pa.Super 2012). Scientific evidence regarded as novel “at the outset may loose its novelty.” Commonwealth v. Walker, 92
A.3d 766, 790 (Pa. 2014).

Just when a scientific principle or discovery crosses the line between the experimental and demonstrable stages is diffi-
cult to define. Somewhere in this twilight zone the evidential force of the principle must be recognized, and while courts
will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the
thing from which the deduction is made must be sufficiently established to have gained general acceptance in the
particular field in which it belongs.

Frye, 980 A.2d at 380-81. As discussed above, forty-nine other states now permit this type of expert testimony. A Frye analysis is
not necessary in this case because Goldstein’s testimony regarding victim behavior can no longer deemed “novel.” Since Dunkle,
the proliferation of statutes similar to § 5920 in every other state demonstrates wide acceptance in the field of behavioral science
of the body of evidence regarding the behavior of sexual abuse victims. The Pennsylvania General Assembly, by adopting § 5920,
has reached the same conclusion.
Assuming, arguendo, a Frye analysis is necessary, novel scientific evidence is permitted only “if the methodology that under-

lies the evidence has general acceptance in the relevant scientific community.” Grady v. Frito-Lay, 839 A.2d 1038, 1044 (2003).
“Once determined to be novel evidence, under Frye, the proponent must show that the methodology is generally accepted by
scientists in the relevant field, but need not prove the conclusions are generally accepted.” Walker, 92 A.3d at 790.
In Walker, the Pennsylvania Supreme Court held that expert testimony regarding eyewitness identification, once categorically

prohibited, is now admissible. The Court found that “the magnitude of scientific understanding of eyewitness identification and
marked development in case law during the last 30 years” made the absolute prohibition of expert testimony “too extreme an
approach in determining whether relevant testimony should be admitted in this area.” Id. at 791.
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The question regarding expert testimony in the present case is analogous to Walker. Expert testimony regarding victim behavior,
especially regarding any delay in reporting and difficulty in recalling details, is highly relevant, particularly where the victim is a
child and did not feel safe reporting. Typically, based on the nature of sexual assaults, the Commonwealth’s case is based
substantially on the testimony of the victim and lacks corroborative evidence. Further, the “magnitude of scientific understand-
ing” and the adoption of similar statutes and rules in all of the other states over the past 22 years support the General Assembly’s
determination that the science is no longer novel.

Appellant next alleges that the verdict is against the weight of the evidence. The standard for reviewing the sufficiency of the
evidence is:

whether the evidence admitted at trial and all reasonable inferences drawn therefrom, when viewed in the light most
favorable to the Commonwealth as the verdict winner, is sufficient to support all the elements of the offenses beyond a
reasonable doubt.

Commonwealth v. Smith, 861 A.2d 892 (Pa 2004). Appellant was found guilty of Indecent Assault:

A person is guilty of indecent assault if the person has indecent contact with the complainant [or] causes the complainant
to have indecent contact with the person…for the purpose of arousing sexual desire in the person or the complainant and
the complainant is less than 13 years of age.

18 Pa.C.S. § 3126(a)(7). Furthermore,

if any part of a victim’s body is brought into contact with a sexual or intimate part of the defendant’s body, without the
victim’s consent, for the purpose of arousing or gratifying the sexual desire in either person, such contact constitutes
indecent contact. Likewise, if a sexual or intimate part of the victim’s body is brought into contact with any part of the
defendant’s body, without the victim’s consent, for the purpose of arousing or gratifying the sexual desire in either
person, such contact constitutes indecent contact.

Commonwealth v. Grayson, 549 A.2d 593, 596 (Pa.Super 1988). The victim testified that when she was less than 13 years of age,
Appellant put his penis inside of her, which conduct would constitute indecent contact. Her testimony alone, if believed by the trier
of fact, is sufficient to support a guilty verdict. Commonwealth v. McIlvaine, 560 A.2d 155, 159 (Pa.Super 1989).
The jury was instructed, without objection from Appellant, regarding the sufficiency of evidence. Specifically, this Court

instructed that “[i]n sexual assault cases like this one, if the testimony of the victim is believed by the jury then that is enough to
convict Appellant beyond a reasonable doubt, there does not need to be supporting evidence.” (TT 131) The jury could have
reasonably found victim’s testimony, even without the testimony of Goldstein to explain potential inconsistencies, sufficient to find
Appellant guilty of indecent assault beyond a reasonable doubt.
Appellant specifically asserts that a lack of physical evidence or testimony and victim’s inconsistent testimony demonstrates

the verdict is against the weight of the evidence. Credibility of a witness is left to the sound discretion of the factfinder.
Commonwealth v. Smith, 985 A.2d 886, 897 (Pa. 2009). Because the perpetrator had lived with the victim in the past and was again
permitted by her mother to be in the home even when the mother was not home, the jury was free to conclude that victim did not
feel safe disclosing. When victim did tell her cousin, she also asked the cousin not to tell because she was afraid. The jury was free
to find that circumstantial evidence lent credibility to victim’s testimony even if the jury also found inconsistencies, such as her
initial mistake as to the year the crime occurred.
Goldstein’s testimony further explained why victim’s testimony might have appeared to be inconsistent. (TT 90) According to

Goldstein, a majority of victims of sexual abuse do not report the abuse. Of those that do tell someone about the abuse, they often
do not report immediately thereafter, especially if the perpetrator is someone they know. Id. at 90-91, 94. Goldstein also stated that
many child victims deny the abuse until they are mentally ready to discuss it. Id. at 91-92. She further testified that children will
recall the specific sexual acts because that is what they feel is most important; however other “peripheral details” are not focused
on and therefore cannot be recalled as easily. Id. at 93.
Appellant alleges that victim was inconsistent with certain details of the incident, including the date of the incident, the date on

which she disclosed and the person who washed the clothes she was wearing during the assault. As a result, Appellant claims
victim’s testimony is not credible. However, the jury could have found, even without Goldstein’s testimony, that these details, in
light of the other testimony and circumstances, were not important enough to the victim to be implanted into the victim’s memory.
In contrast, victim recalled what television show she was watching before falling asleep in a backless circular chair the night of
the assault.
Appellant also argues that victim’s version of the incident is implausible. Victim testified that she escaped Appellant by push-

ing him off of her, which Appellant alleges victim would not have had the strength to do. However, numerous scenarios could exist
consistent with her testimony. Appellant could have been startled by the push which caused him to move back, or Appellant’s
stance over victim could have affected his balance. Alternatively, Appellant may have been afraid that victim would scream and
wake her brothers. A jury may make reasonable inferences to explain victim’s ability to escape from Appellant.2

Lastly, Appellant alleges that the sentence imposed by this Court of 42 to 84 months of incarceration was excessive, unreason-
able, and an abuse of discretion. “In order to constitute an abuse of discretion, a sentence must either exceed the statutory limits
or be manifestly excessive.” Commonwealth v. Rooney, 442 A.2d 773, 775-776 (Pa.Super 1982). The sentence imposed by this Court
fell into the aggravated range of guidelines.

“[T]he court shall follow the general principle that the sentence imposed should call for confinement that is consis-
tent with the protection of the public, the gravity of the offense as it relates to the impact on the life of the victim and
on the community, and the rehabilitative needs of the defendant. The court shall also consider any guidelines for
sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing and taking effect under section
2155 (relating to publication of guidelines for sentencing, resentencing and parole and recommitment ranges follow-
ing revocation).”

42 Pa.C.S. § 9721(b).

In sentencing Appellant, this Court had the benefit of a Pre-Sentence Report. The Pennsylvania Supreme Court has held:
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Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors….
Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988). Appellant’s Pre-Sentence Report demonstrates a significant criminal
history including Robbery, Burglary, Simple Assault, Kidnapping, and DUI. (ST 13-14) Furthermore, Appellant’s prior record score
of 5 and the nature of his offense history make him an RFEL3 before the age of 30. Id. at 14. In addition, Appellant was in a posi-
tion of trust with the victim, as she was left in his care. After considering the Pre-Sentence Report, the Sentencing Guidelines and
the sentencing factors of § 9721(a), this Court appropriately sentenced Appellant in the aggravated range.
Appellant also asserts that his sentence is disproportionate to the weight of the evidence because the only evidence was the

inconsistent testimony of victim. Appellant essentially argues that his sentence is manifestly unjust because the Court failed to give
appropriate weight to sentencing factors suggested by Appellant.

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise
a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012
(1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight
accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629
A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Appellant has not established a substantial question for appellate
review.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 For an extensive list of other state statutes regarding admissibility of similar expert testimony, see Commonwealth’s Brief in
Opposition, p. 10 n. 3.
2 Counsel for Appellant chose not to cross-examine victim further on her escape from Appellant.
3 Repeat felony offender

* The name of the victim listed in the Opinion, has been removed from publication as victim listed therein was a minor and 13
years of age or younger at the time of the crime. An un-redacted version of the Opinion is available by contacting the Allegheny
County Court of Common Pleas directly.

Commonwealth of Pennsylvania v.
Kevin M. Magee

Criminal Appeal—Guilty Plea—Petition to Enforce Plea Agreement—10 Year Reporting Requirement Enforced

No. CC 201017074. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Machen, J.—September 12, 2014.

OPINION
On June 22, 2011, defendant pled guilty to one count of Indecent Assault, 18 Pa.C.S.A. §3126(a)(7); one count of Unlawful

Contact with Minor, 18 Pa.C.S.A. §6318(a)(1); one count of Endangering the Welfare of Children, 18 Pa.C.S.A. §4304(a)(1); one count
of Child Pornography, 18 Pa.C.S.A. §6312(d)(1); one count of Indecent Assault, 18 Pa.C.S.A. §3126(a)(7); one count of Indecent
Exposure, 18 Pa.C.S.A. §3127(a); and one count of Corruption of Minors, 18 Pa.C.S.A. §6301 (a)(1). Pursuant to the terms of the
negotiated plea agreement, this court sentenced the defendant to a period of 11 ½ to 23 months confinement with eligibility for
both alternative housing and work release; seven (7) years concurrent probation; continued counseling; no contact with the
“Mother and Child” and a ten (10) year Megan’s Law Registration.
On December 20, 2012, the revisions to the registration requirements under SORNA became effective. After notification from

the Probation Department of the new reporting requirements, defendant filed a Petition to Enforce Plea Agreement to which the
Commonwealth filed an Answer. After review of the pleadings, this court agreed that the specific ruling in Commonwealth vs.
Hainesworth, 82 A. 3d 444 (Pa. Super. 2013) did not apply and the Petition was denied on May 27, 2014. This timely appeal
followed.
Since the filing of this appeal, there have been cases that have further clarified the Superior Court’s line of reasoning in similar

situations. Most recently (September 9, 2014) an Opinion was issued in Commonwealth vs. Nase, __ A. 3d __ , 2014 PA Super 194,
which is on point to the instant case. After reviewing Nase, it is clear that there are two specific questions that must be answered
to determine if the defendant is entitled to enforcement of the plea agreement. 1) Was the registration/reporting requirement and
specifically, the length of that reporting a part of the plea bargain; and 2) has the defendant has complied with all terms of his
sentence so as to entitle him to specific performance.
On the date of the Guilty Plea Hearing, the Commonwealth specifically points out that there is a “ten year registration require-

ment” and the defendant had “filled out the paperwork for that”. The court specifically asked the defense counsel if he agreed.
(Guilty Plea Transcript, p. 5). At the Sentencing Hearing, the court enunciates each of the parts of the sentence and ends with
asking the Commonwealth to put “on the record what his requirements are” and incorporated “the Megan’s Law Colloquy that was
signed on the 22nd of June by both the defendant and defendant’s counsel.” The court ends with “that’s the agreement, correct?”
to which all parties say yes. (Sentencing transcript, p. 14-15).
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After a review of the record and the pleadings in light of the most recent cases decided by the Superior Court, it is this court’s
opinion that the reporting/registration requirement of ten years was an express part of the plea agreement and that the defendant
has complied with all parts of the agreement, entitling him to the benefit of his bargain. As such, this court would ask for the
Superior Court to reverse the order denying relief and remand the case for an appropriate Order.

Date: September 12, 2014

Commonwealth of Pennsylvania v.
Abdulhamid Almansouri

Criminal Appeal—Sufficiency—Evidence—Jury Instruction—Impeachment of Witnesses—Indecent Assault

No. CC 201316022, 201316023. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—September 26, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on May 22, 2014. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Indecent Assault1 and Harassment2 in relation to a series of touching incidents between the

Defendant and four (4) women that occurred at the Providence Point assisted living facility where the Defendant and the victims
worked. A jury trial was held before this Court on April 15 and 16, 2014, and at the conclusion of the trial, the Defendant was
convicted of all counts. He appeared before this Court on May 22, 2014 and was sentenced to time served plus 44 months of
probation. No Post-Sentence Motions were filed. This appeal followed.
On appeal, the Defendant raises multiple claims of error, which are addressed as follows:

1. Improper Cross-Examination
Initially, the Defendant argues that this Court erred in instructing the jury to disregard defense counsel’s improper cross-exam-

ination of victim Chalise Schultz. This claim is meritless.
It is well-established that “‘the admissibility of evidence is solely within the discretion of the trial court, and a trial court’s

evidentiary rulings will be reversed on appeal only upon abuse of that discretion’.. An abuse of discretion will not be found ‘merely
because an appellate court might have reached a different conclusion n, but requires a result of manifest unreasonableness, or
partiality, prejudice, bias or ill-will, or such lack of support so as to be clearly erroneous.’” Commonwealth v. Travaglia, 28 A.3d
868, 873-4 (Pa. 2011).

During defense counsel’s cross-examination of victim Chalise Schultz, the following occurred:

Q. (Mr. Waitlevertch): I’m not saying this to embarrass you. I have to ask you this question. Did you get in trouble with
some criminal charges in August?

A. (Ms. Schultz): I’m sorry, what?

Q. Did you get in trouble with some criminal charges in August before you went to the police on this incident?

A. Yes, but it doesn’t have anything to do with this case.

Q. But it is pending?

A. Yeah, it is.

MR. WAITLEVERTCH: Thank you.

THE COURT: I’m going to ask the jury to disregard the last series of questions and issues. Miss Schultz is right, it doesn’t
have anything to do with this case. You understand what the rules are?

MR. WAITLEVERTCH: Yes, Ma’am.

THE COURT: Then I suggest you follow them from now on.

(Trial Transcript, p. 103-104).

Later, after the jury was excused, the discussion continued:

(Jury exited.)

(In open court, jury not present.)

THE COURT: You understand to impeach you must have a conviction of crimen falsi.

MR. WAITLEVERTCH: It was not under that basis that I was introducing that evidence.

THE COURT: What basis was it?

MR. WAITLEVERTCH: Under Brady, in any case, it is my good faith belief that I can get into that from the standpoint
that there would be some – basically the Commonwealth would give her some type of benefit for her testimony.

THE COURT: That’s something you made up.

MR. WAITLEVERTCH: I did not make it up, Your Honor.

THE COURT: No, it is not the law, but you made it up. What is she charged with, murder?



page 434 volume 162  no.  26

MR. ROBINOWITZ: It is a DUI.

THE COURT: Yeah, that’s a good faith belief. She is going to get the same sentence everybody else gets. Do you think that
the Commonwealth is going to start bribing victims to come in and testify? Well, I don’t.

(T.T. p. 110-111).

Rule 609 of the Pennsylvania Rules of Evidence discusses the impeachment of a witness with a criminal conviction. It states:

Rule 609. Impeachment by Evidence of a Criminal Conviction

(a) In General. For the purpose of attacking the credibility of any witness, evidence that the witness has been convicted
of a crime, whether by verdict or by plea of guilty or nolo contendre, must be admitted if it involved dishonesty or false
statement.

Pa. R. Evid. 609.

It is clear to this Court, though apparently not to defense counsel, that a DUI charge does not involve dishonesty or false state-
ments, and so Ms. Schultz’s pending DUI charge is not admissible as impeachment evidence. Counsel’s attempt to backdoor the
evidence with a Brady argument was disingenuous at best and had no basis in law or in fact. DUI charges proceed in a specific
procedure with a standardized sentencing scheme, and as this Court pointed out, Ms. Schultz will be sentenced in accordance with
that scheme and will receive the same sentence as any other person charged with a DUI. Defense counsel’s suggestion that the
District Attorney’s Office was bribing Ms. Schultz to testify falsely with the promise of lenient treatment on a DUI charge is
completely without logic or merit. This Court was well within its discretion in directing the jury to disregard the inappropriate line
of questioning sua sponte, as ultimately all decisions on the admission of evidence are the prerogative and at the discretion of the
trial court. See Travaglia, supra. This claim is meritless.

2. Sufficiency of the Evidence
The Defendant also argues that the evidence was insufficient to support the conviction for Indecent Assault regarding victim

Chalise Schultz. This claim is meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).
The evidence presented at trial established that in 2013, Chalise Schultz worked as a dining room manager for Cura Hospitality,

the hospitality company that managed the dining facilities at the Providence Point assisted living facility in Scott Township, and
the Defendant worked as a cook. On March 24, 2013, Ms. Schultz was in her office at the beginning of her shift when the Defendant
came in to the office, put his hand on her shoulder and moved it to her breast. When she questioned him about what he was doing,
he then tried to reach for some tape. Ms. Schultz then moved the tape to the end of her desk. The Defendant became angered and
stormed out of the office.
Our Crimes Code defines Indecent Assault as follows:

§3126. Indecent assault

(a) Offense defined – A person is guilty of indecent assault if the person has indecent contact with the complainant, causes
the complainant to have indecent contact with the person… for the purpose of arousing sexual desire in the person 
or the complainant and:

(1) the person does so without the complainant’s consent;

18 Pa.C.S.A. §3126. The Crimes Code further defines indecent contact as “any touching of the sexual or other intimate parts of the
person for the purpose of arousing or gratifying sexual desire, in any person.” 18 Pa.C.S.A. §3101.
As discussed above, the evidence clearly established that the Defendant touched Ms. Schultz’s breast without her consent. She

testified that she was startled by the touching and when the Defendant then attempted to reach for some tape, she moved it away
from her and closer to him. Although, admittedly, Ms. Schultz was not asked specifically if she consented to the touching, the
evidence and sequence of events, viewed as a whole, certainly demonstrates that the touching was unwanted and immediately
thereafter, she took steps to keep the Defendant away from her so that the touching would not occur again. There is no reasonable
argument that the evidence, viewed in the light most favorable to the Commonwealth, does not support the conviction for indecent
assault. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on May 22, 2014 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

September 26, 2014

1 18 Pa.C.S.A. §3126(a)(1) – Three counts at CC 201316023 and one count at CC 201316022
2 18 Pa.C.S.A. §2709(a) – Three counts at CC 201316023
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