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Tawny L. Chevalier and Andrew Hiller,
on behalf of themselves and all others similarly situated v.
General Nutrition Centers, Inc., a Delaware Corporation

and General Nutrition Corporation
Employment—PA Minimum Wage Act—Calculating Overtime Pay

No. GD-13-017194. CLASS ACTION. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—October 20, 2014.

OPINION AND ORDER OF COURT
In this class action litigation, the subjects of this Opinion and Order of Court are Plaintiffs’ Motion For Partial Summary

Judgment Or In The Alternative, For Judgment On The Pleadings and Defendants’ Motion For Summary Judgment. The issue
addressed by both motions is whether defendants’ method of calculating the pay of salaried employees who work overtime
complies with the Pennsylvania Minimum Wage Act (PMWA), 43 P.S. § 333.101 et seq. There is no Pennsylvania appellate court
case law that has addressed this issue.

Plaintiffs worked as store managers, assistant managers, or senior store managers for defendants (“GNC”) during the period
between 2009 and April 2011. Plaintiffs were salaried employees whose weekly pay was the same no matter the number of hours
worked. However, when a salaried employee worked more than forty hours in a workweek, GNC was also required to pay overtime
for the hours worked over the forty-hour workweek.

Both parties agree that the PMWA requires a payment of at least one and one-half of the employee’s “regular rate” for each
hour worked in excess of forty hours. However, they disagree over how to calculate the employee’s “regular rate.”

The following illustration sets forth the method by which GNC calculates overtime: the salaried employee is paid $1,000 a week
regardless of the number of hours worked. In a particular week, the salaried employee worked 50 hours. GNC divides the weekly
pay ($1,000) by the number of hours worked (50). This produces a $20 amount which GNC treats as the employee’s “regular rate.”
GNC divides the $20 amount by two, which produces a $10 amount. This represents 50% of the employee’s “regular rate.” GNC
multiplies the $10 amount by the number of hours of overtime (10).1 This amount ($100) is paid as overtime. Thus, for this work-
week, the salaried employee is paid $1,100.2

Plaintiffs contend that the “regular rate” should be calculated based on what is earned in a forty-hour workweek. Thus, the
“regular rate” should be calculated by dividing the $1,000 weekly payment by forty hours. This produces a $25 per hour amount
which plaintiffs treat as their “regular rate.”

Plaintiffs next multiply each hour of overtime by one and one-half of this dollar amount, which, according to plaintiffs, is con-
sistent with the FLSA’s use of a forty-hour workweek. This produces an amount for ten hours of overtime of $375. Thus, for this work-
week, the salaried employee is paid $1,375. This will be referred to as the forty-hour method of compensating salaried employees.

These two methods of calculating overtime produce very different results. For the next examples, the workweek pay of the
salaried employee is also $1,000.

GNC’S METHOD: THE FLUCTUATING WORKWEEK

Week One—50 Hours
Weekly Salary $1,000.00
Employee’s Regular Rate $     20.00/hour ($1,000÷50)
50% of the Regular Rate $     10.00
Overtime (10 x $10.00) $   100.00

Total $1,100.00

Week Two—70 Hours
Weekly Salary $1,000.00
Employee’s Regular Rate $     14.28/hour ($1,000÷70)
50% of the Regular Rate $       7.14
Overtime (30 x $7.14) $   214.20

Total $1,214.20

Week Three—80 Hours
Weekly Salary $1,000.00
Employee’s Regular Rate $     12.50/hour ($1,000÷80)
50% of the Regular Rate $       6.25
Overtime (40 x $6.25) $   250.00

Total $1,250.00

Differences between Week Two and Week One: Employee worked 20 additional hours—earned an additional $114.20—i.e., $5.71
per hour for the hours of overtime between 50 and 70.

Differences between Week Three and Week One: Employee worked an additional 30 hours—earned an additional $150.00—
which equates to $5.00 per hour for the 30 additional hours of overtime between Week One (50 Hours) and Week Three (80 Hours).

PLAINTIFF’S FORTY-HOUR METHOD

Week One—50 Hours
Weekly Salary $1,000.00
Employee’s Regular Rate $     25.00/hour ($1,000÷40)
150% of the Regular Rate $     37.50
Overtime (10 x $37.50) $   375.00

Total $1,375.00
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Week Two—70 Hours
Weekly Salary $1,000.00
Employee’s Regular Rate $    25.00/hour ($1,000÷40)
150% of the Regular Rate $    37.50
Overtime (30 x $37.50) $1,125.00

Total $2,125.00

Week Three—80 Hours
Weekly Salary $1,000.00
Employee’s Regular Rate $    25.00/hour ($1,000÷40)
150% of the Regular Rate $    37.50
Overtime (40 x $37.50) $1,500.00

Total $2,500.00

Differences between Week One and Week Two: Employee worked 20 additional hours and earned an additional $750 ($37.50
per hour).

Differences between Week One and Week Three: Employee worked 30 additional hours and earned an additional $1,125.00
($37.50 per hour).

There is a third construction that neither party has proposed. The “regular rate” will be based on a forty-hour week, but for a
salaried employee, the salary covers the first 100% of the overtime. See Goodrow v. Lane Bryant, Inc., 732 N.E.2d 289 (Mass. 2000).

PENNSYLVANIA MINIMUM WAGE LAW AND REGULATIONS
Both parties agree that the question of whether defendants’ method of calculating overtime is permitted under the PMWA is

governed by 43 P.S. § 333.104(c) of the PMWA and regulations promulgated pursuant to this section. Section 333.104(c) of the
PMWA reads as follows:

(c) Employes shall be paid for overtime not less than one and one-half times the employe’s regular rate as prescribed
in regulations promulgated by the secretary: Provided, That students employed in seasonal occupations as defined and
delimited by regulations promulgated by the secretary may, by such regulations, be excluded from the overtime provi-
sions of this act: And provided further, That the secretary shall promulgate regulations with respect to overtime subject
to the limitations that no pay for overtime in addition to the regular rate shall be required except for hours in excess of
forty hours in a workweek . . . .

The relevant regulations promulgated pursuant to 43 P.S. § 333.104(c) are set forth in 34 Pa.Code §§ 231.41, 231.42, and 231.43:

231.41. Rate.

Except as otherwise provided in section 5(a)-(c) of the act (43 P. S. § 333.105(a)-(c)), each employee shall be paid for over-
time not less than 1-1/2 times the employee’s regular rate of pay for all hours in excess of 40 hours in a workweek.

§ 231.42. Workweek.

The term workweek shall mean a period of 7 consecutive days starting on any day selected by the employer. Overtime
shall be compensated on a workweek basis regardless of whether the employee is compensated on an hourly wage, monthly
salary, piece rate or other basis. Overtime hours worked in a workweek may not be offset by compensatory time off in any
prior or subsequent workweek.

§ 231.43. Regular rate.

For purposes of these §§ 231.41-231.43 (relating to overtime pay), the regular rate at which an employee is employed shall
be deemed to include all remuneration for employment paid to or on behalf of the employee, but it shall not be deemed
to include the following:

(1) Sums paid as gifts, payments in the nature of gifts made at Christmas time or on other special occasions as a reward
for service, the amounts of which are not measured by or dependent on hours worked, production or efficiency.

(2) Payments made for occasional periods when no work is performed due to vacation, holiday, illness, failure of the
employer to provide sufficient work or other similar cause, reasonable payments for traveling expenses or other expenses
incurred by an employee in the furtherance of his employer’s interests and properly reimbursable by the employer, and
other similar payments to an employee which are not made as compensation for the employee’s hours of employment.

(3) Sums paid in recognition of services performed during a given period if:

(i) Both the fact that payment is to be made and the amounts of the payment are determined at the sole discretion of the
employer at or near the end of the period and not pursuant to any prior contract, agreement or promise causing the
employee to expect such payments regularly.

(ii) The payments are made pursuant to a bona fide profit-sharing plan or trust or bona fide thrift or savings plan with-
out regard to hours of work, production or efficiency.

(iii) The payments are talent fees paid to performers, including announcers on radio and television programs.

(4) Contributions irrevocably made by an employer to a trustee or third person under a bona fide plan for providing
old-age, retirement, life, accident or health insurance or similar benefits for employees.

(5) Extra compensation provided by a premium rate for certain hours worked by the employee in any day or workweek
because such hours are hours worked in excess of 8 in a day or in excess of the maximum workweek applicable to the
employee under § 231.41 (relating to rate) or in excess of the normal working hours or regular working hours of the
employee, as the case may be.
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(6) Extra compensation provided by a premium rate paid for work by the employee on Saturdays, Sundays, holidays or
regular days of rest, or on the sixth or seventh day of the workweek, where such premium rate is not less than 1 1/2 times
the rate established in good faith for like work performed in nonovertime hours on other days.

(7) Extra compensation provided by a premium rate paid to the employee in pursuance of an applicable employment
contract or collective bargaining agreement for work outside of the hours established in good faith by the contract or
agreement as the basic, normal or regular workday not exceeding 8 hours or workweek not exceeding the maximum
workweek applicable to the employee under § 231.41 (relating to rate), where the premium rate is not less than 1 1/2
times the rate established in good faith by the contract or agreement for like work performed during the workday or
workweek.3

(b) If the employee is paid a flat sum for a day’s work or for doing a particular job without regard to the number of
hours worked in the day or at the job and if he receives no other form of compensation for services, his regular rate is
determined by totaling all the sums received at the day rates or job rates in the workweek and dividing by the total
hours actually worked. He is then entitled to extra half-time pay at this rate for hours worked in excess of 40 in the
workweek.

(c) No employer may be deemed to have violated these §§ 231.41-231.43 (relating to overtime pay) by employing an
employee for a workweek in excess of the maximum workweek applicable to the employee under § 231.41 (relating
to rate) if the employee is employed under a bona fide individual contract or under an agreement made as a result of
collective bargaining by representatives of employees, if the duties of the employee necessitate substantially irregular
hours of work. For example, where neither the employee nor the employer can either control or anticipate with a degree
of certainty the number of hours the employee must work from week to week, where the duties of the employee necessi-
tate significant variations in weekly hours of work both below and above the statutory weekly limit on nonovertime hours,
or where the substantially irregular hours of work are not attributable to vacation periods, holidays, illness, failure of the
employer to provide sufficient work, or other similar causes, and the contract or agreement:

(1) Specifies a regular rate of pay of not less than the minimum hourly rate and compensation at not less than 1 1/2 times
the rate for hours worked in excess of the maximum workweek.

(2) Provides a weekly guaranty of pay for not more than 60 hours based on the rates so specified.

(d) No employer may be deemed to have violated these §§ 231.41-231.43 by employing an employee for a workweek in
excess of the maximum workweek applicable to the employee under § 231.41 if, under an agreement or understanding
arrived at between the employer and the employee before performance of the work, the amount paid to the employee for
the number of hours worked by him in the workweek in excess of the maximum workweek applicable to the employee
under § 231.41:

(1) In the case of an employee employed at piece rates, is computed at piece rates not less than 1 1/2 times the bona fide
piece rates applicable to the same work when performed during nonovertime hours.

(2) In the case of an employee’s performing two or more kinds of work for which different hourly or piece rates have been
established, is computed at rates not less than 1 1/2 times the bona fide rate applicable to the same work when performed
during nonovertime hours.

(3) Is computed at a rate not less than 1 1/2 times the rate established by the agreement or understanding as the basic
rate to be used in computing overtime compensation thereunder; and if the average hourly earnings of the employee for
the workweek, exclusive of payments described in subsection (a)(1)-(7), are not less than the minimum hourly rate
required by applicable law and if extra overtime compensation is properly computed and paid on other forms of addi-
tional pay required to be included in computing the regular rate.

(e) Extra compensation paid as described in subsection (a)(5)-(7) shall be creditable toward overtime compensation
payable under these §§ 231.41-231.43 (relating to overtime pay).

(f) No employer may be deemed to have violated these §§ 231.41-231.43 by employing an employee of a retail or service
establishment for a workweek in excess of 40 hours if:

(1) The regular rate of pay of the employee is in excess of 1 1/2 times the minimum hourly rate applicable.

(2) More than half of the employee’s compensation for a representative period, not less than 1 month, represents com-
missions on goods or services. In determining the proportion of compensation representing commissions, all earnings
resulting from the application of a bona fide commission rate shall be deemed commissions on goods or services without
regard to whether the computed commissions exceed the draw or guarantee.

The PMWA provides that employees shall be paid for overtime “not less than one and one-half times the employe’s regular rate
as prescribed in regulations promulgated by the secretary . . . .” 43 P.S. § 333.104(c). The PMWA does not define “regular rate.”
However, the Act does authorize the secretary to promulgate regulations that could, inter alia, define the term “regular rate” as
used in the PMWA and 34 Pa.Code § 231.41. The regulations set forth above were promulgated pursuant to this legislative author-
ization. None provide guidance as to whether an employer may use the fluctuating work week to calculate overtime pay for salaried
employees.

The initial regulation (§ 231.41) titled Rate repeats the language within the PMWA that employees shall be paid for overtime
“not less than 1-1/2 times the employee’s regular rate of pay for all hours in excess of 40 hours in a workweek.” It provides no guid-
ance as to the meaning of “regular rate.”

The second regulation (§ 231.42) does not address the meaning of “regular rate.” This regulation, titled Workweek, provides that
overtime shall be compensated on a workweek basis.

The third regulation (§ 231.43), titled Regular Rate, initially describes seven categories of payments for or on behalf of an
employee that shall not be included in calculating the “regular rate” of pay, a term that remains undefined.
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Neither party suggests that this third regulation supports that party’s interpretation of “regular rate” as applied to salaried
employees.

The remainder of 34 Pa.Code § 231.43 does not address the definition of “regular rate” as applied to a salaried nonexempt
employee.

Section 231.43(b) governs overtime for employees paid a flat sum for a day’s work or for doing a particular job without
regard to the number of hours worked in the day or at the job—this employee’s “regular rate is determined by totaling all
the sums received at the day rates or job rates in the workweek and dividing by the total hours actually worked.” Id. The
employee is then entitled to extra half-time pay at this rate for hours worked in excess of 40 in the workweek. Id. At oral
argument, each party agreed that this subsection did not apply to salaried employees who work overtime. The obvious
reason is that plaintiffs are not paid a flat sum for a day’s work or for doing a particular job without regard to the number
of hours worked.

Neither party contends that 34 Pa.Code § 231.43(c) applies. This provision creates a safe harbor where the duties of the
employee necessitate substantially irregular hours of work such as where neither the employee nor the employer can control or
anticipate with a degree of certainty the number of hours the employee must work from week to week, and where the duties of
the employee necessitate significant variations in weekly hours of work both below and above the statutory weekly limit on
nonovertime hours. The obvious reason for neither party relying on this subsection is that the subsection does not describe the
work that plaintiffs perform.

I next consider section of 34 Pa.Code § 231.43 (d)(3) which states that an employer shall not be deemed to have violated the
PMWA if the employer pays not less than one and one-half times a “rate established by the agreement or understanding [of the
employer and the employee] as the basic rate to be used in computing overtime compensation.” At oral argument, the parties
stated that they were not looking to this provision to support their proposed interpretations of the term “regular rate” as applied
to salaried employees. The obvious reason is that there was no agreement or understanding arrived at between plaintiffs and
defendants as to the basic rate to be used in computing overtime compensation.

CONCLUSION
The PMWA provides for overtime pay at one and one-half times the employee’s “regular rate.” 43 P.S. § 333.104(c). “Regular

rate” is an undefined term. The regulations promulgated pursuant to the provisions of the PMWA providing for the secretary to
promulgate regulations do not define “regular rate.” Consequently, the answer to the question of whether an employer can use the
fluctuating workweek to calculate the overtime pay owed to a salaried employee cannot be found in the language of the legislation
or accompanying regulations.

CASE LAW
There is no Pennsylvania appellate court case law which has considered how the “regular rate” shall be calculated where a

salaried non-exempt employee works more than forty hours in a workweek. Plaintiffs contend that three recent cases decided
by Pennsylvania Federal District Courts, applying Pennsylvania state law, support plaintiffs: Verderame v. RadioShack Corp.,
___ F.Supp.2d ___ (2014), No. 2:13-2539, United States District Court for the Eastern District of Pennsylvania, July 10, 2014;
Foster v. Kraft Foods Global, Inc., 285 F.R.D. 343 (W.D. Pa. 2012); and Cerutti v. Frito-Lay, Inc., 777 F.Supp.2d 920 (W.D. Pa.
2011). I disagree.

These cases do not address the issue of whether an employer’s utilizing the fluctuating workweek to compensate a
salaried employee who works overtime is permitted by the PMWA where a basic rate has not been established by agree-
ment. In each of these cases, the Court ruled that a basic rate to be used in computing overtime compensation was estab-
lished by agreement or understanding within the meaning of § 231.43(d)(3) of the regulations and that, where the rate is
established by agreement or understanding, the overtime rate cannot be “less than 1½ times” this basic rate established by
the agreement or understanding. I believe that the rulings of the Federal District Court are supported by clear and unam-
biguous language that does not provide any guidance where the parties have not established a basic rate by agreement or
understanding.

See Cerutti where the Court ruled:

Section 231.43(d)(3) clearly requires that OT pay be computed at “1½ times” the rate established by the agreement or
understanding. Id. Under a plain reading of that regulation, Frito-Lay cannot have it both ways. Frito-Lay concedes that
it paid plaintiffs pursuant to 34 PA. CODE § 231.43(d). If so, it cannot comply with that section without paying plaintiffs
at an OT rate of one and one-half times the plaintiffs’ regular rate. Therefore, the court need not predict whether
Pennsylvania courts would recognize the FWW method of OT payment. Similarly, the court need not consider communi-
cations from the Pennsylvania Department of Labor and Industry, discussing whether Pennsylvania law would recognize
the FWW.

• • •
With respect to whether Frito-Lay’s method of compensating plaintiffs according to the FWW would be lawful in
Pennsylvania, the court finds this question is irrelevant because Frito-Lay’s OT payment to plaintiff in the amount of one-
half times their regular pay for hours worked over forty in a week does not comport with either 34 PA.CODE § 231.43(b)
or (d)(3).

Id. at 945.

In Foster, the Court addressed only whether “the FWW [fluctuating work week] method is permissible under 34 Pa.Code §
231.43(d)(3) . . . .” Id. at 345. The Court agreed with the ruling in Cerutti that the employer’s use of the fluctuating workweek
method is not permissible under 34 Pa.Code § 231.43(d)(3). Id. at 348. The fluctuating workweek pays only one-half times the
“regular rate,” and 34 Pa.Code § 231.43(d)(3) expressly requires overtime payment at the rate of one and one-half times the
“regular rate.”

The Court’s Opinion was limited to whether an employer can rely on the safe harbor set forth in 34 Pa.Code § 231.43(d)(3) if
the employer pays only one-half times the pay rate:

The undersigned, like Judge Conti, need not predict whether Pennsylvania courts would recognize the FWW method
as permissible under the PMWA. The undersigned joins Judge Conti, however, in holding that payment of overtime under
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the FWW method at one-half times the regular or basic rate, as opposed to one and one-half times (or more), is imper-
missible under the plain language of 34 Pa.Code § 231.43(d)(3).

Id. at 347 (footnote omitted).

In Verderame, the Court also addressed the employer’s claim that its use of the fluctuating workweek method for compensating
the plaintiff for overtime fits within 34 Pa. Code § 231.43(d)(3). The Court, citing Cerutti and Foster, and relying on §
231.43(d)(3), stated:

RadioShack has been compensating Plaintiff using the fluctuating workweek method as set forth in 29 C.F.R. §
778.114. While this method of compensation may be lawful under the baseline federal regulation, the same cannot be said
as it applies to the more employee-friendly Pennsylvania regulation. Upon a reading of the plain regulatory language of
34 Pa.Code § 231.43(d)(3), I hold that RadioShack violated the PMWA by not compensating Plaintiff for overtime at “1½
times” the basic rate as set forth in their compensation plan.

Id. at *7.
CONCLUSION

The case law, cited by plaintiffs, barring employers from using the fluctuating workweek for compensating salaried employees
relies on the language of 34 Pa.Code § 231.43(d)(3). In the present case, both parties have agreed that this regulation does not apply
to this case because the parties did not establish a basic rate to be used in computing overtime compensation.

U.S. FAIR LABOR STANDARDS ACT (“FLSA”)
While the PMWA and the accompanying regulations do not address the issue of whether employers may use the fluctuating

workweek to calculate the overtime pay owed to salaried employees, defendants contend that Pennsylvania borrowed the federal
scheme for calculating overtime. This scheme permits the use of the fluctuating workweek for salaried employees.

In 1938, Congress enacted legislation, 29 U.S.C.A. § 201 et seq. (FLSA), which provided that no employer shall employ any of
its employees for a workweek longer than forty hours “unless such employee receives compensation for his employment in excess
of the hours above specified at a rate not less than one and one-half times the regular rate at which he is employed.” 29 U.S.C.A. §
207(a)(1). The Act did not define “regular rate.”

Four years later, in Overnight Motor Transp. Co. v. Missel, 316 U.S. 572 (1942), the United States Supreme Court ruled that the
term “regular rate” was flexible enough to permit calculation of overtime compensation using the fluctuating workweek.

Subsequently, the Department of Labor incorporated into Title 29 of the Code of Federal Regulations Overnight Motors’ defini-
tion of “regular rate” as the total remuneration for employment in any workweek divided by the total number of hours actually
worked. 29 C.F.R. § 778.109.

The FLSA sets a minimum wage applicable to all employers engaged in interstate commerce. 29 U.S.C.A. § 206. This legislation
does not preempt the states from setting minimum wages, including minimum wages for overtime, that exceed FLSA wage mini-
mums. 29 U.S.C.A. § 218. Consequently, the issue in this case is whether PMWA allows Pennsylvania employers to use the fluctu-
ating workweek method for compensating salaried employees.

At the times that the PMWA was enacted and the accompanying regulations were promulgated, federal law, through case law
and regulation, permitted employers to use the fluctuating workweek to calculate overtime for salaried employees. The PMWA
uses language similar to the language of the FLSA. Both Acts prohibit employers from employing any employees for a workweek
longer than forty hours unless:

FLSA
“such employee receives compensation for his employment . . . at a rate not less than one and one-half the regular rate at which

he is employed.” 29 U.S.C.A. § 207(a)(1) (emphasis added).

PMWA
[the employee] is “paid for overtime not less than one and one-half times the employe’s regular rate as prescribed in regula-

tions promulgated by the secretary . . . .” 43 P.S. § 333.104(c) (emphasis added).
Defendants contend that since the Pennsylvania General Assembly, in enacting a minimum wage requirement for overtime pay,

used the language of the FLSA, namely, one and one-half the employee’s “regular rate,” it intended for the words “regular rate” to
receive the meaning given to these words under existing federal law.

Defendants rely on the rule of construction that where a more recently enacted state law uses the language of a federal act, the
state law shall be interpreted in the same fashion as the federal act. See Commonwealth of Pa., Dep’t of Labor and Indus., Bureau
of Labor Law Compliance v. Stuber, 822 A.2d 870, 873 (Pa. Cmwlth. 2003) (“In the past, this Court has indicated that it is proper to
give deference to a federal interpretation of a federal statute when the state statute substantially parallels it . . . and the state and
federal acts have identity of purpose.” (Citations omitted.))

Also, defendants correctly state that the regulations promulgated by the secretary use the terminology used in the FLSA:

FLSA § 207(a)(1) is reflected (albeit worded differently) in 34 Pa.Code § 231.41.

Subparagraphs 1-7 of FLSA § 207(e) titled “Regular rate” defined appears in 34 Pa.Code § 231.43(a)(5) at subpara-
graphs 1-7.

FLSA § 207(f) appears at 34 Pa.Code § 231.43(c).

FLSA § 207(g), “Employment at piece rates,” is placed nearly word-for-word at 34 Pa.Code § 231.43(d).

34 Pa.Code § 231.42 appears to be an amalgam of 29 CFR §§ 778.104, 105, and 109.

34 Pa.Code § 231.43 includes a deliberate selection of several provisions in the FLSA and in federal regulations.

According to defendants, the secretary’s promulgating only regulations also found in the FLSA and federal regulations signals
the intention of the secretary that the FLSA and its regulations look to the federal law’s interpretation of “regular rate” in inter-
preting state law.

In summary, defendants contend that the General Assembly’s use of the term “regular rate,” also used in the FLSA, expressed
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an intention to use federal case law and regulations to interpret “regular rate.” Also, according to defendants, because the
Pennsylvania regulations use language and concepts of the FLSA and its regulations, the secretary intended to adopt the federal
scheme for calculating overtime pay. Finally, defendants argue that because federal law is settled and there is a uniformity of
purpose between federal and state law, the General Assembly and the secretary, by using the same language as used in the federal
law, intended for the FLSA and accompanying regulations to be persuasive authority.

I agree with plaintiffs that there are several flaws in defendants’ analysis.
First, the PMWA does not say that employees shall be paid for overtime, not less than “the employe’s regular rate.” If that was

all that was said, I would agree with defendants that the General Assembly did not define “regular rate” because it intended for
federal law to answer the many questions not answered by the one sentence requiring payment for overtime. I would reach this
result because the most reasonable explanation for the decision of the General Assembly to enact legislation that did not define
“regular rate” or address obvious questions that are not answered by the General Assembly is that federal law had already done
so and the General Assembly intended to borrow the federal scheme.

The difficulty with this argument is that the General Assembly did not look to federal law to define “regular rate.” To the
contrary, the General Assembly looked to the secretary to fill in the blanks by providing in the PMWA that an employee shall
be paid for overtime not less than one and one-half times the employee’s “regular rate” “AS PRESCRIBED IN REGULA-
TIONS PROMULGATED BY THE SECRETARY.” 43 P.S. § 333.104(c) (emphasis added). This emphasized provision expresses
a legislative intent that the secretary shall decide whether and when to promulgate regulations answering the unanswered
questions. Defendants’ argument that the General Assembly intended for federal law to apply is without merit because the
PMWA expressly delegated to the secretary the authority to promulgate regulations that would define “regular rate.”
Defendants’ contention that the language of the PMWA shows a legislative intent to incorporate federal law with respect to
the meaning of “regular rate” of pay cannot be reconciled with the language of the PMWA, stating that the employees shall
be paid overtime that is based on the employee’s “regular rate” “as prescribed in regulations promulgated by the secretary.”
43 P.S. § 333.104(c).

While both parties acknowledge that the secretary is authorized by 43 P.S. § 333.104(c) to address whether overtime for salaried
employees may be calculated by using the fluctuating workweek, neither party claims that any regulation promulgated by the
secretary addresses this question.

I next consider defendants’ contention that the fact that all regulations promulgated by the secretary are borrowed from the
FLSA and federal regulations shows that the secretary intended to adopt the federal scheme. I agree with plaintiffs that this argu-
ment lacks merit, because the regulations which the secretary promulgated cover only a small number of sections of the FLSA and
the Code of Federal Regulations governing overtime payments.

34 Pa.Code § 231.43(b) governing overtime to employees paid a flat sum for a day’s work or for doing a particular job without
regard to the number of hours worked is taken word-for-word from the FLSA § 207(f). This Pennsylvania regulation allows the use
of the fluctuating workweek.

However, the provision of the Federal Code (29 CFR § 778.114) governing salaried employees (which also allows the use of the
fluctuating workweek) is not included in the Pennsylvania regulations.

I agree with plaintiffs that the inclusion of only one of the two federal regulations undermines the argument that the secretary
intended to adopt all overtime provisions of the FLSA and Code of Federal Regulations. See Friedrich v. U.S. Computer Servs. Inc.,
833 F.Supp. 470, 476 (E.D. Pa. 1993):

The fact that § 231.43(b) is analytically identical to the two federal regulations [i.e., Sections 778.112 and 778.114]
— and exactly identical to one of them, § 778.112 — indicates that [Pennsylvania’s] Industrial Board of the
Department of Labor and Industry knew about the federal regulations when drafting the state regulations. The
Industrial Board adopted—verbatim—one of the regulations, but did not adopt the other. To hold that the Industrial
Board intended to adopt both federal regulations, even though the language of only one appears in the state regu-
lations, would be to ignore what the Industrial Board actually did. While it might be convenient for . . . multi-state
employers if federal law and Pennsylvania law were identical on the issue of overtime compensation, the fact is that
they are not.

Plaintiffs want to take the inclusion of the one federal regulation and the exclusion of the other one step further. Plaintiffs
contend that since the two federal regulations address similar situations, the best explanation for the secretary’s decision not to
include the federal regulation allowing the use of the fluctuating workweek for salaried employees is that a decision was made that
this federal regulation and the fluctuating workweek method should not be used for salaried employees.

I do not believe that this is the best explanation for the secretary having included only one of two federal regulations govern-
ing similar issues.

The secretary would have been very aware of the common practice of salaried employees being required to work overtime. The
secretary would not have believed that there was no need for a regulation. This would be inconsistent with the secretary’s
promulgating a regulation covering a similar issue that probably arises less frequently than salaried employees working overtime,
namely, how to calculate overtime pay for employees paid a flat sum for a day’s work or for doing a particular job without regard
to the number of hours worked. Also, because of the frequency of the practice of salaried employees working overtime and the
absence of any guidance from the PMWA, it is not at all likely that the secretary, who is charged with developing a definition of
“regular rate,” saw no need for a regulation answering the question of whether an employer may use the fluctuating workweek to
calculate overtime for salaried employees.

I believe that the most reasonable explanation as to why the secretary did not promulgate a regulation governing salaried
employees is that there was not sufficient support for a regulation answering, one way or the other, the question of whether an
employer may use the fluctuating workweek for salaried employees.

Since neither the General Assembly nor the secretary has addressed the issue of how to construe “regular rate” of pay, it is for
the courts to do so.

In deciding this matter, a court should first determine what is the apparent purpose for the enactment of the portion of the
PMWA requiring extra pay for overtime and should, thereafter, determine whether the apparent purpose is best furthered by
permitting employers to use the fluctuating workweek to calculate overtime pay for salaried employees or by barring the use of
this method of calculating overtime pay for salaried employees.
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The purpose of the portion of a minimum wage act requiring overtime pay is to increase employment, reduce overtime, and
adequately compensate employees who must work more than a standard forty-hour workweek.4 The means for achieving this goal
is to require sufficient extra pay for overtime work such that employers will hire new employees in lieu of requiring existing
employees to work overtime. Overnight Motor Transp. Co. v. Missel, supra, 316 U.S. at 577-78; Haynes v. Tru-Green Corp., 507
N.E.2d 945, 948 (Ill. App. Ct. 1987); and Janes v. Otis Eng’g Corp., 757 P.2d 50, 53 (Alaska 1988).

I find that these goals of the PMWA are furthered by construing the PMWA to bar the use of the fluctuating workweek for
compensating salaried employees who work overtime. The fluctuating workweek method of compensating salaried employees
provides very little financial incentive to expand the workforce rather than pay substantial hours of overtime to existing employees
at lower rates per hour. A reading of the PMWA that reduces the hourly overtime compensation as the amount of overtime increases
clashes with the goals of the PMWA.

Under the fluctuating workweek method, a salaried employee receiving $600 each week will be paid $15 per hour if
the employee worked only forty hours. If the employee works fifty hours, the employee will be receiving only $12 per
hour as their “regular rate,” and if the employee works sixty hours, the employee will be receiving only $10 per hour as
their “regular rate.” In other words, for each extra hour of overtime the employee works, the hourly rate declines.
Consequently, the fluctuating workweek creates an incentive to increase the hours of overtime, rather than expanding the
workforce.

In Inniss v. Tandy Corp., 7 P.3d 807 (Wash. 2000), the Supreme Court of Washington addressed the question of whether an
employer’s use of the fluctuating workweek to calculate overtime pay for salaried employees violated the Washington Minimum
Wage Act. The Washington Minimum Wage Act is similar to the PMWA; it provides compensation at one and one-half-times
the “regular rate”—an undefined term. 49 RCWA § 49.46.130. (However, the Washington Act did not specifically authorize the
promulgation of regulations with respect to this provision.)

Five of the nine justices ruled that employers may use the fluctuating workweek to calculate overtime pay for salaried employees.
The majority opinion stated that the Legislature enacted the Washington Minimum Wage Act to conform state minimum wage laws
to the FLSA. Thus, the provisions of the FLSA and regulations set forth in the CFR were persuasive authorities. Consequently, the
Court looked to 29 CFR § 778.114, which considers overtime pay for salaried employees and permits the use of the fluctuating
workweek.

I agree with the ruling of the Majority. See page 15 of this Opinion where I said that I would have found a legislative intent to
follow federal law if the PMWA had not authorized the secretary to implement regulations.

However, where, as in the present case, there is no legislative intent, I find to be persuasive the Dissenting Opinion
in Inniss, supra, which rejected the defendants’ interpretation of “regular rate” as allowing the use of the fluctuating
workweek to calculate overtime pay for salaried employees. The Dissenting Opinion concludes that “[r]ather than offer-
ing an incentive to employers to spread employment and hire additional workers, an employer like Radio Shack would
have an actual incentive to work employees like their managers an ever increasing number of hours because the effec-
tive rate paid to such individuals would diminish with the additional hours worked.” Id. at 817. The Dissenting Opinion
further stated:

The purpose of overtime wage laws is to encourage employers to spread employment by hiring additional workers
rather than paying overtime. In fact, some courts across the United States have held the fluctuating workweek
concept defeats the very purpose of overtime wage statutes. The Alaska Supreme Court reached this conclusion
regarding its minimum wage law in Dresser Indus., Inc. v. Alaska Dep’t of Labor, 633 P.2d 998 (Alaska 1981). In that
case, the Alaska Supreme Court held the use of the fluctuating workweek allows employers to decrease the workers’
average hourly wage as the workers’ overtime increases, which “contravenes the policies of requiring increased over-
time compensation and promoting the spreading of employment.” Id. at 1006. These states are correct. A fluctuating
workweek concept, as practiced here, is inconsistent with RCW 49.46.130(1).

Id. at 818 (citations omitted).

I also find to be persuasive the reasoning of the Court of Appeals for New Mexico in Dir., Labor and Indus. Div., New
Mexico Dept. of Labor v. Echostar Commc’ns Corp., 134 P.3d 780 (N.M. Ct. App. 2006). This Court stated that the purpose
of the statute providing for time and a half pay for overtime is to adequately compensate for overtime, discourage overtime,
and encourage employment of more workers. Id. at 782-83. The Court barred the use of the fluctuating workweek for
calculating the “regular rate” because any calculation that decreases the hourly rate as the number of hours worked
increases conflicts with the New Mexico Minimum Wage Act, which prohibits any calculation resulting in overtime pay of
less than time and a half.5

I recognize that from the employer’s standpoint, the salaried employee looks very much like an hourly employee if overtime is
not calculated by using the fluctuating workweek. However, the justification for minimum wage legislation is that employees lack
bargaining power. Consequently, the controlling issue should be whether or not the use of the fluctuating workweek promotes the
goals of the PMWA.

In their brief, defendants recognize that the secretary could promulgate a regulation either permitting or prohibiting the use of
the fluctuating workweek or, in other words, that the PMWA may be construed to bar or permit the use of the fluctuating work-
week for salaried employees. If the PMWA can be construed to bar the use of the fluctuating workweek, the question for this court
to decide should be whether or not the use of the fluctuating workweek furthers the goals of the PMWA.

CONCLUSION
The General Assembly delegated to the secretary the responsibility for promulgating regulations interpreting “regular

rate.” The one sentence of the PMWA mandating overtime pay provides no guidance as to whether an employer is per-
mitted to use the fluctuating workweek to calculate overtime pay for salaried employees. The regulations also provide no
guidance.

When the words of a statute are not clear, the intention of the General Assembly may be ascertained by considering the occa-
sion and necessity for the statute, the mischief to be remedied, and the object to be attained. Habecker v. Nationwide Ins. Co., 445
A.2d 1222, 1224 (Pa. Super. 1982); 1 Pa.C.S.A. § 1921.

The purpose of the portion of the PMWA governing overtime was to alter the behavior of employers. The goal was to cause
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employers to hire new workers in lieu of paying existing employees to work overtime by making overtime more expensive. A
construction of the PMWA that allows the use of the fluctuating workweek encourages the use of overtime. A method for calculat-
ing overtime that defines “regular rate” as the rate based on a forty-hour workweek creates a substantial financial incentive to hire
new employees instead of paying for overtime. Consequently, GNC’s use of the fluctuating workweek to calculate plaintiffs’ over-
time pay violates the PMWA.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 20th day of October 2014, it is hereby ORDERED that:

(1) Plaintiffs’ Motion for Partial Summary Judgment requesting this court to hold that GNC’s policy of using the fluctu-
ating workweek method of calculating overtime violates the Pennsylvania Minimum Wage Act is granted;

(2) Defendants’ Motion for Summary Judgment Seeking Dismissal of Plaintiffs’ Complaint is denied; and

(3) a status conference will be held on November 5, 2014 at 11:00 A.M. o’clock.

BY THE COURT:
/s/Wettick, Jr., J.

1 GNC contends that through payment of salary, the salaried employee has already received regular pay for each of the 50 hours
or, in other words, the salary covers the first 100% of the overtime. Thus, the employee is owed only an additional 50% of the wage
as overtime.
2 GNC’s method of calculating overtime pay is called the fluctuating workweek method of compensating overtime. In this Opinion,
I use the term “fluctuating workweek” to describe this methodology.
3 The parties agree that the above provision of § 231.43 should be treated as subsection (a).
4 Most employees have no protection from being required to work excessive hours. For many salaried employees, excess overtime
substantially interferes with the employees’ responsibilities as parents and spouses and their participation in community and in
religious activities.
5 I recognize that this case can be distinguished because of a specific provision in the New Mexico Minimum Wage Act providing
for basing overtime on fluctuating rates of pay for one limited category of employees. N.M.S.A. § 50-4-22.

Commonwealth of Pennsylvania v.
George Johnson

Criminal Appeal—Commonwealth Appeal—Suppression—Vehicle Search—Nonconsensual—Not a Valid Search Warrant

No. CR 0381-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 29, 2014.

OPINION
On January 17, 2014, this court entered an order suppressing all evidence found during the search of the Defendant’s vehicle,

including four (4) spent .38 caliber shell casings and a cell phone. The court, however, did not suppress the identification of the
Defendant by the victim. This appeal by the Commonwealth follows this court’s suppression of the evidence. The Commonwealth
has raised only one (1) issue on appeal, namely, whether this court erred in suppressing the evidence obtained following the search
of the Defendant’s vehicle.

On October 15, 2012, Thomas Bey was the victim of a shooting at his home. (T.R. 9/17/13, pp. 5-6, 28, 40). He suffered four (4)
gunshots, sustaining injury to his right leg and left thigh, as well as the loss of a testicle. (See Police Criminal Complaint). The
victim indicated at the time of the shooting that “George” shot him. (T.R. 9/17/13, pp. 7, 40). During the course of the investigation,
the City of Pittsburgh police developed the Defendant, George Johnson, as a suspect. (T.R. 9/17/13, pp. 7, 40-41). Officers patrolling
the area near the shooting were aware that the Defendant was a person of interest in the shooting of Thomas Bey. (T.R. 9/17/13,
pp. 51-52, 84-87).

On October 18, 2012 at approximately 5:30 p.m., Detectives Simoni, Turko and Higgins were patrolling in the Garfield area of
the City of Pittsburgh, when they pulled over a gold Buick for having an expired inspection sticker. (T.R.9/17/13, pp. 50-52). The
driver of that vehicle was the Defendant. (T.R. 9/17/13, p. 52). When the Defendant provided Detective Simoni with his informa-
tion, the detective recognized that the Defendant was a person of interest in the shooting of Thomas Bey and was wanted by the
homicide division for questioning. (T.R. 9/17/13, pp. 84-87). Upon running the Defendant’s information, Detective Simoni discov-
ered that the Defendant’s driver’s license was DUI suspended. (T.R. 9/17/13, p. 53). He then asked the Defendant to step out of the
vehicle. (T.R. 9/17/13, p. 53).

According to Detective Simoni, as the Defendant exited his vehicle, the Defendant said something to the effect of “I don’t have
anything on me. You can check.” (T.R. 9/17/13, pp. 53-54, 71, 104). This alleged verbal consent to search his vehicle was not placed
in the police reports relating to this traffic stop. (T.R. 9/17/13, p. 101 ). Detective Simoni could not recall whether the Defendant
made any hand motions as he made the statement above. (T.R. 9/17/13, pp. 54-55). The Defendant was patted down for weapons,
and then the interior of his vehicle was searched, revealing nothing of interest. (T.R. 9/17/13, pp. 55, 104). Detective Simoni
informed the Defendant that he would be sent a citation for the vehicle code violations and that his vehicle would be towed. (T.R.
9/17/13, pp. 55-57, 104-105). According to Detective Simoni, the Defendant was told that he was free to go at that point. (T.R.
9/17/13, p. 71).
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Detective Simoni testified that the Defendant willingly remained at the scene of the traffic stop and began talking about the fact
that he knew a victim that had recently been shot. (T.R. 9/17/13, pp. 71-72). Detective Simoni then asked the Defendant if he would
voluntarily accompany officers to the homicide division to talk with detectives, and the Defendant agreed to do so. (T.R. 9/17/13,
pp. 72, 104). At this point, the Defendant was placed in handcuffs to be transported to the homicide division. (T.R. 9/17/13, pp. 77,
100, 104). Detective Simoni indicated that anyone transported in a police vehicle was required to be handcuffed. (T.R. 9/17/13, pp.
76, 96).

After the Defendant was handcuffed, awaiting transport to the homicide division, Detective Simoni asked the Defendant if he
would be willing to sign a written consent to search his vehicle, to which the Defendant agreed. (T.R. 9/17/13, pp. 100, 104).
Detective Simoni requested that a written consent form be brought to the location of the traffic stop, and he waited, with the
Defendant in handcuffs, for that form to arrive. (T.R. 9/17/13, pp. 75-76, 88-89, 94-95, 104). After the written consent form was
brought to the scene of the traffic stop, Detective Simoni read the form verbatim to the Defendant. (T.R. 9/17/13, pp. 78-80). The
Defendant was in handcuffs as the form was read to him. (T.R. 9/17/13, p. 80). The Defendant was then uncuffed to sign the form,
and re-cuffed after he signed it. (T.R. 9/17/13, pp. 80, 96, 104). After signing the form, the Defendant was transported by paddy
wagon to the homicide division. (T.R. 9/17/13, pp. 92- 93, 104).

The detectives involved in this traffic stop also applied for a search warrant for the Defendant’s vehicle. (Exhibit 5). The
warrant request was authored by Detective Higgins. (T.R. 9/17/13, p. 110). The Commonwealth agreed to strike paragraph 12, a
handwritten paragraph, from the warrant request as it contained “mistaken information” related to an identification of the
Defendant by the victim. The stricken paragraph indicated that the victim had made a positive identification of the Defendant as
the shooter. (Exhibit 5; T.R. 9/17/13, pp. 110-112; T.R. 10/3/13, pp. 5-6, 9-10). The warrant was signed with paragraph 12 being
considered by the magistrate.

A search of the Defendant’s vehicle was conducted later that same night by Detectives Simoni and Higgins. (T.R.
9/17/13, pp. 97-98). During that search, shell casings were discovered between the gas cap door and the gas cap. (T.R.
9/17/13, pp. 97-98). The casings were spent .38 special caliber R-P cartridge casings, wrapped in a napkin. (T.R. 9/17/13,
pp. 122-123).

The Commonwealth’s sole allegation of error is that this court erred in suppressing the evidence obtained following the
search of the Defendant’s vehicle. It is well-settled that questions regarding the admission and exclusion of evidence are within
the sound discretion of the trial court and will not be reversed on appeal absent an abuse of discretion. Com. v. Kendricks, 30
A.3d 499, 503 (Pa. Super. 2011). An abuse of discretion may not be found merely because an appellate court might have reached
a different conclusion, but requires a showing that the trial court’s conclusion was the result of manifest unreasonableness, or
partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous. Com. v. Brougher, 978 A.2d 373, 376 (Pa.
Super. 2009).

In reviewing a trial court’s suppression ruling, the appellate court is limited to determining whether the facts of record,
as a whole, support the trial court’s findings of fact and whether the trial court’s legal conclusions drawn from those facts
are correct and free of error. Commonwealth v. Wiley, 858 A.2d 1191 (Pa. Super. 2004); Commonwealth v. Battaglia, 802 A.2d
652 (Pa. Super. 2002). Specifically, when the Commonwealth appeals from a suppression order, the appellate court is to
consider only the evidence from the defendant’s witnesses together with the prosecution’s evidence that, when read in the
context of the entire record, remains uncontradicted. The suppression court’s findings of fact bind an appellate court if the
record supports those findings. The suppression court’s conclusions of law, however, are not binding on an appellate court,
whose duty is to determine if the suppression court properly applied the law to the facts. Com. v. Keller, 823 A.2d 1004, 1008
(Pa. Super. 2003).

In the instant case, this court concluded that the search of the Defendant’s vehicle was in violation of Article 1, Section 8 of the
Pennsylvania Constitution, as well as the Fourth Amendment of the United States Constitution. Specifically, this court, in excluding
the evidence obtained from the search, found that the police did not have valid consent from the Defendant, either verbal or written,
to search his vehicle, and that the police did not have a valid search warrant to do so either.

Generally, before a search may be conducted, a warrant that authorizes the search, supported by probable cause, must be
obtained. Com. v. Reid, 811 A.2d 530 (Pa. 2002). A warrantless search is generally impermissible unless an established exception
to the warrant requirement applies. Com. v. Strickler, 757 A.2d 884 (Pa. 2000). An exception to the warrant requirement is when a
person consents, unequivocally and specifically, to the search. Id.; Florida v. Jimeno, 500 U.S. 248 (U.S. 1991). In Pennsylvania, in
order to establish the validity of a consensual search, the Commonwealth must prove two (2) things, including that (1) the consent
was given during a valid police interaction, and (2) the consent was voluntarily given. Com. v. Acosta, 815 A.2d 1078 (Pa. Super.
2003). To establish the “voluntary” prong of the two part test, the Commonwealth must prove:

that a consent is the product of an essentially free and unconstrained choice – not the result of duress or coercion,
express or implied, or a will overborne – under the totality of the circumstances. Com v. Mack, 796 A.2d 967, 970
(Pa. 2002).

It is also well-recognized that inventory searches are an exception to the requirement that police have a search warrant prior
to conducting a search. Com. v. Hennigan, 753 A.2d 245 (Pa. Super. 2000). There are two (2) requirements that must be met in order
to show that an inventory search is permissible, namely, that the police (1) have lawfully impounded the automobile and (2) have
acted in accordance with a reasonable, standard policy of routinely securing and inventorying the contents of an impounded
vehicle. Id.

Before turning to the validity of the consent and the search warrant, this court would first note that the search of the
Defendant’s vehicle was not performed pursuant to an inventory prior to towing. Detective Simoni admitted this during his testi-
mony, acknowledging that what occurred to the Defendant’s vehicle was a “search”, not an “inventory”. (T.R. 9/17/13, p. 98). The
detective acknowledged that inventories are only conducted so that the owner of a vehicle cannot claim after the towing of that
vehicle that valuables and personal property were stolen or taken from the vehicle. (T.R. 9/17/13, p. 98); Com. v. Henley, 909 A.2d
352 (Pa. Super. 2006). He further acknowledged that it would be odd to conduct an inventory by looking behind the gas cap door,
where an owner’s personal property is unlikely to be present. (T.R. 9/17/13, p. 98). The facts in this case do not support that an
inventory was conducted. Therefore, the items found behind the gas cap door cannot be admitted as the product of a legally
conducted inventory search of the Defendant’s vehicle.

Turning to the issue of consent, the Commonwealth argued at suppression that the Defendant gave verbal consent to search his
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vehicle when he exited the car and said “I don’t have anything on me. You can check.” (T.R. 9/17/13, pp. 53-54, 71, 104). It must be
noted that, although the officer during his testimony made an arm motion referring to anything next to him (T.R. 9/17/13, p. 54-
55), his testimony was that he could not recall whether the Defendant’s statement was accompanied by any hand, head or eye
motions. (T.R. 9/17/13, p. 54). It is long-standing law that the scope of any search is limited by the terms of its authorization. Walter
v. U.S., 447 U.S. 649 (U.S. 1980). Additionally, the standard for measuring the scope of a person’s consent is based on an objective
evaluation of what a reasonable person would have understood by the exchange between the officer and the person who gave
consent. Jimeno, supra, at 251.

Any objective evaluation of the exchange between the Defendant and the detective in this case would not con-
clude that the Defendant authorized a thorough inside-out search of his vehicle. Based on the language used, one
would be hard-pressed to determine exactly what was authorized to be searched. Conceivably, some type of motion
by the Defendant might have defined the scope of the area that the Defendant was supposedly giving permission to
search. Here, however, with nothing more than a blanket statement that “you can check”, it is hard to comprehend
that the Defendant “unequivocally and specifically” consented to the search of the gas cap door of his vehicle. Reid,
supra, at 544.

Certainly, had the detective followed-up on the Defendant’s unsolicited statement with an acknowledgement of the
permission to search and some statement of the scope of the search, this court may have reached a different conclusion.
For example, had the detective said to the Defendant, “Sir, are you giving me permission to search the interior and
exterior of your vehicle”, and had the Defendant responded in the affirmative, this court may not have suppressed the
evidence. However, here, the Defendant’s statement that “you can check” could have meant that the detective could
check the person of the Defendant, or the passenger compartment of the car, or the exterior of the car. It is impossible
to understand what the Defendant consented to have searched based on this vague and unspecific statement. For that rea-
son alone, the lack of specificity in the scope of the search, it must be concluded that there was no oral consent from the
Defendant’s initial statement.

Although the Commonwealth argued that there was subsequent oral consent to search the vehicle given by the
Defendant, there is no factual basis for this assertion on the record. The testimony reveals the alleged oral consent from the
“you can check” statement, but there is no further testimony regarding oral consent. Rather, the testimony shifts to the
detective’s inquiry regarding the written consent form. At best, an oral consent could be inferred from the Defendant’s
agreement to sign a written consent form. (T.R. 9/17/13, p. 75). It is the Commonwealth’s burden to prove that valid consent
to search has been established and obtained. Com. v. Cleckley, 738 A.2d 427 (Pa. 1999). This court, after a careful and thor-
ough reading of the transcript, could not ascertain any further testimony relating to a second alleged oral consent. The
clearest timeline of the circumstances relating to the stop and the consents, both oral and written, makes no mention of a
second oral consent being given. (T.R. 9/17/13, pp. 104-105). The Commonwealth failed to meet its burden of showing a valid
oral consent.

The Commonwealth also asserted during suppression that the Defendant provided written consent to search his vehicle. There
is no doubt that the Defendant signed a Pittsburgh Police field contact search and seizure report at the scene of this traffic stop.
(Commonwealth Suppression Exhibit 3; T.R. 9/17/13, pp. 77-80). However, this fact does not end the inquiry. It is important to
determine whether this written consent was voluntarily given.

The situation at hand is in many ways akin to the factual circumstances presented in Strickler, supra, and Acosta, supra.
Here, as in both of those cases, there was a lawful detention by way of a traffic stop, which appeared to be concluded, followed
by a request to search the vehicle. As the Pennsylvania Supreme Court indicated in Strickler, supra, a mere encounter may
follow a completed traffic stop or other detention, at which point the issue of consent is determined by the totality of the
circumstances. Under such an analysis, the Commonwealth cannot demonstrate, in this case, that the Defendant’s written consent
was voluntary.

Upon conclusion of the traffic stop in this case, the Defendant was informed that a citation would be mailed to him, that his vehi-
cle was going to be towed, and that he was free to leave. (T.R. 9/17/13, pp. 56-57, 70-71). According to the detective, the Defendant
did not leave the scene, but rather engaged the detectives in a discussion relating to a recent homicide. (T.R. 9/17/13, pp. 71-72).
Detective Simoni then asked the Defendant if he would be willing to speak to detectives in the homicide unit, which he agreed to
do. (T.R. 9/17/13, pp. 72, 104). He was then placed in handcuffs for transport to the homicide division and then asked if he would
sign a written consent to search the vehicle. (T.R. 9/17/13, pp. 77, 100, 104). The Defendant, according to Detective Simoni, agreed
to sign the written consent. (T.R. 9/17/13, pp. 100, 104).

It must be noted that the Defendant testified to an entirely different set of facts. According to the Defendant, after the
detective verified his information, he was told to get out of the car and that he was wanted for questioning, at which point
he was placed in handcuffs. (T.R. 10/3/13, p. 22). The Defendant testified that he was never given a choice as to whether
he wanted to be questioned, that he never volunteered to be questioned, and that he never agreed to be questioned. (T.R.
10/3/13, pp. 23, 29, 36). In fact, he indicated that he never wanted to speak with the homicide detectives and that he did
not want to cooperate with their investigation. (T.R. 10/3/13, pp. 29-30, 37). The Defendant acknowledged signing the
written consent to search form, but testified that he was placed in handcuffs prior to signing the form. (T.R. 10/3/13, pp.
35-36).

Assuming, arguendo, that Detectives Simoni’s version of events is accepted as true, which is the Commonwealth’s best case
scenario, the totality of the circumstances does not support the conclusion that there was a voluntary written consent. While
Detective Simoni informed the Defendant that he was free to go at the conclusion of the traffic stop, he certainly was not free to
go at the point that he was placed in handcuffs. This was supposedly done in order to transport the Defendant to the homicide unit.
However, there is no indication in the record that the Defendant was informed of this fact. Additionally, there was no vehicle present
at the scene to transport the Defendant to the homicide unit, given that he could not be transported in Detective Simoni’s vehicle.
(T.R. 9/17/13, pp. 81-82).

At the point that the Defendant was placed in handcuffs, any reasonable person would believe that he was no longer free to
leave the scene of the traffic stop. This is especially true when he was located behind his vehicle, with other officers close by,
while in handcuffs. (T.R. 9/17/13, p. 95). There were at least three (3) plainclothes detectives present while the Defendant was
in handcuffs and asked to sign a written consent form. (T.R. 9/17/13). Additionally, at some point during the traffic stop, there
were two (2) additional police vehicles present, one marked and one unmarked. (T.R. 9/17/13, p. 94). It was while handcuffed,
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and under the facts described above, that Detective Simoni asked if the Defendant would sign a written consent to search the
vehicle. The Defendant remained restrained in handcuffs until he was presented with the written consent form, at which point
the handcuffs were removed so that he could sign the form and then immediately placed back on. (T.R. 9/17/13, pp. 96, 104).
The only time, according to the record, that it was explained to the Defendant that he was free to choose not to consent is when
the consent form was read to him, while he was in handcuffs, immediately before being asked to sign the form. (T.R. 9/17/13,
pp. 78-79).

When considering the totality of the circumstances, it is clear that the Defendant’s written consent to search his vehicle was not
voluntarily given. The coercive factors justifying this conclusion include: (1) a prior, lawful detention; (2) the presence of three (3)
plainclothes detectives in close proximity; (3) restraint in handcuffs when asked to sign the form; (4) restraint in handcuffs while
waiting for the consent form to be delivered; (5) restraint in handcuffs while the consent form was read to him; (6) failure to inform
the Defendant that the handcuffs were for transport only; (7) keeping the defendant in handcuffs when no transportation vehicles
were at the scene of the stop; and (8) failure to inform the Defendant when he was asked if would sign a written consent to search
the vehicle that he was free not to sign the form or have his vehicle searched. Any one of these facts, standing alone, may not be
sufficient to conclude that the consent was not voluntary, but, when they are all considered together, it is clear that the Defendant’s
consent to search was not voluntary. If the Defendant’s version of events is accepted, it is even clearer that the Defendant’s
consent was not voluntary, especially since he disputes ever being given a choice or agreeing to go to the homicide unit to be inter-
viewed by detectives.

Under this court’s analysis, there was neither oral nor written consent provided to justify a search of the Defendant’s vehicle.
Therefore, the issue that must be addressed is whether there was probable cause to support the issuance of the search warrant in
this case.

It is required, in order to issue a search warrant, that an affiant provide a magistrate or judge with sufficient information
to persuade a reasonable person that there is probable cause for a search of the suspect’s personal property. Com. v.
D’Angelo, 263 A.2d 441 (Pa. 1970); Com. v. Baker, 24 A.3d 1006 (Pa. Super 2011). Search warrant affidavits must be read in
a common sense and realistic fashion. Baker, supra. Mere suspicion is not sufficient to justify the issuance of a search
warrant. Com. v. Jackson, 337 A.2d 582 (Pa. 1975). In determining whether a search warrant is supported by probable cause,
an issuing authority may not consider any evidence outside of the four corners of the affidavit. The existence of probable
cause must be evident solely from the affidavit itself. Pa.R.Crim.P Rule 2003(a); Com. v. Sharp, 683 A.2d 1219 (Pa. Super.
1996). The standard for evaluating whether probable cause exists for the issuance of a search warrant is the “totality of the
circumstances” test. Illinois v. Gates. 462 U.S. 213 (U.S. 1983); Commonwealth v. Gray, 503 A.2d 921 (Pa. 1985); Com. v.
Glass, 754 A.2d 655, 661(Pa. 2000).

Additionally, a search warrant may be invalidated when it contains deliberate and material misstatements of fact. D’Angelo,
supra; Com. v. Tucker, 384 A.2d 938 (Pa. Super. 1978). The question of whether misstatements are deliberate is for the trial court,
whose determination will not be overturned on appeal so long as the determination is supported by the record. Com. v. Williams,
345 A.2d 267 (Pa. Super. 1975); Com. v. Johnson; 327 A.2d 632 (Pa. 1974). Not every misstatement or inaccuracy justifies invalida-
tion of a search warrant. Com. v. Monte, 329 A.2d 836 (Pa. 1974).

In this case, there was a clear misstatement of a very material fact. Paragraph 12, which was the only handwritten statement
in the search warrant application, stated:

At approximately 2018 hrs, Sgt. Hoffman informed your affiants that a photo array containing the photo of George
Johnson along with other persons was presented to Thomas Bey. Thomas Bey indicated that the person who shot him
is George Johnson as pictured in the photo array presented to him. (Exhibit 5).

This statement was entirely not true. Thomas Bey indicated that he recognized George Johnson in the photo array, but he did not
identify him as his shooter. (T.R. 10/3/13, pp. 9-10).

This court did not make a factual finding that paragraph 12 was a deliberate misstatement of fact. Detective Charles Higgins
and Officer Michael Hoffman testified regarding how this statement came to be placed in the affidavit supporting the search
warrant. (T.R. 10/3/13, pp. 4-6, 7-12). This testimony did not support a finding of deliberate intent, but revealed a miscommunica-
tion, perhaps based on imprecise language. Therefore, this court did not invalidate the search warrant on this basis. However, it
was agreed by the Commonwealth that the court’s review of the four corners of the warrant application and affidavit supporting it
would not include paragraph 12, which was stricken.

This court reviewed the remaining factual allegations contained within the affidavit of probable cause. Those para-
graphs included a summary of the two (2) shootings leading to the investigation of George Johnson and the traffic stop
of George Johnson. (Exhibit 5). The affidavit also contained eleven (11) numbered paragraphs detailing the reasons
supporting a search of George Johnson’s vehicle. Unfortunately, the facts contained in those eleven (11) paragraphs, even
when read with common sense and in a realistic manner, do not support a search of the Defendant’s vehicle. There is no
mention in the facts that the vehicle was in any way related to these crimes. There was no mention of sightings of the
vehicle at or near either of the crime scenes. The affidavit simply contains a bald assertion that criminals often leave
crime scenes in vehicles and may hide evidence in them. (Exhibit 5, ¶11). The only other mention of the vehicle’s
connection to the crimes is that the vehicle was registered to an address in the same block as the crime scenes. (Exhibit
5, ¶9). Certainly, this information is not sufficient to convince a reasonable person that there is probable cause for a search
of the suspect’s personal property. Rather, this affidavit, once ¶12 is removed, is nothing more than mere speculation that
the Defendant was involved in the shooting of Thomas Bey and that there might be evidence contained or hidden in his
vehicle.

This court correctly analyzed the issues surrounding voluntary consent, both oral and written, to search the Defendant’s
vehicle. This court further correctly evaluated the affidavit of probable cause supporting the search warrant request, finding it
lacking. The decision to suppress key evidence in an attempted homicide case is never easily made. However, in this instance,
it was correctly made, and this court’s suppression of the evidence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: September 29, 2014
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Robin Sowell v.
Housing Authority

of the City of Pittsburgh
Miscellaneous—Stay of Expiration of Housing Voucher

No. SA 14-000236. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—October 23, 2014.

OPINION
Appellee, the Housing Authority of the City of Pittsburgh (HACP), has timely appealed my Order of July 17, 2014, which granted

appellant Robin Sowell’s appeal and directed the HACP to 1) restore Ms. Sowell’s status as a participant in the Section 8 Housing
Choice Voucher Program; 2) reinstate Ms. Sowell’s Section 8 voucher; and 3) specify a voucher expiration date no less than forty-
eight days from the date the HACP delivers the voucher to Ms. Sowell.

The parties stipulated to the following facts from Appellant’s unpaginated Brief in Support of Statutory Appeal: 

[T]he HACP issued Ms. Sowell a November 27, 2013 30 Day Termination Notice proposing termination of her hous-
ing benefits under the Section 8 Housing Choice Voucher Program based on expiration of her housing voucher
before submission of an approved Section 8 property. (Tr. 5, Exhibit A to grievance decision and Appellant’s
Statutory Appeal). The HACP had issued the housing voucher to Ms. Sowell on July 12, 2013 and the voucher was
scheduled to expire 120 days later on November 9, 2013. (Tr. 5-6). On October 9, 2013 Ms. Sowell submitted a
completed Request for Tenancy Approval (RFTA) to the HACP. (Tr. 6). On October 11, 2013, because the residen-
tial premises submitted by Ms. Sowell for consideration was located outside of the city limits, the HACP ported or
transferred the voucher and paperwork to the Allegheny County Housing Authority (hereafter ACHA) for review
and evaluation. (Tr. 6).1

Forty eight (48) days later, on November 26, 2013 the ACHA issued a notice that the unit had failed the Housing
Quality Standards requirements preventing Ms. Sowell from leasing the unit for which she submitted the RFTA.
The prospective landlord had been unwilling to make the needed repairs for the property to be compliant. (Tr. 7,
Exhibit B to grievance decision and Exhibit D to Appellant’s Statutory Appeal). The ACHA returned the voucher
and RFTA to the HACP and the HACP then treated the voucher as expired upon its return from the ACHA.
(Tr. 8).

The next day on November 27, 2013, the HACP notified Ms. Sowell by a 30 Day Termination Notice that her voucher
had expired on November 9, 2013 before an approved RFTA was submitted and therefore her participation in the
Section 8 Housing Choice Voucher Program was terminated. (Tr. 5, Exhibit A to grievance decision and Appellant’s
Statutory Appeal).

At the grievance hearing Ms. Sowell testified that the prospective landlord for whom she had submitted the RFTA had
promised her that he would make the repairs prior to the Section 8 inspection and she had given him a deposit to
secure the place as early as October 2, 2013. (Tr. 9). After Ms. Sowell and the HACP were notified by the ACHA that
the property did not pass inspection and that the landlord would not make repairs, Ms. Sowell was told by Ms.
Maddock that Ms. Sowell’s only recourse was to file a grievance. (Tr. 15). Ms. Sowell requires the Section 8 subsidy
to secure housing for herself and two minor children. (Tr. 16).

Appellant’s Brief; footnote 1 in original. Ms. Sowell’s grievance was heard on January 30, 2014. On February 13, 2014, the griev-
ance hearing officer denied her grievance. The sole basis for the decision was that Ms. Sowell had failed to submit an approvable
unit to the HACP prior to the expiration of her voucher.

Ms. Sowell timely appealed the denial of her grievance. The transcript of the grievance hearing is filed of record.
Pursuant to 2 Pa.C.S.A. §754(b), since a complete record of the proceedings was made, this Court could only reverse the
HACP’s adjudication upon finding (1) it violated the constitutional rights of the appellant; (2) it was not in accordance with
law; (3) it violated the provisions relating to practice and procedure of the HACP; or (4) any finding of fact made by the
agency and necessary to support the adjudication was not supported by substantial evidence. Ms. Sowell correctly contends
the HACP acted contrary to law in that it violated Section 5-IIE, “Suspensions of Voucher Term,” of the HACP’s
Administrative Plan.2

Paragraphs 15 through 19 of Ms. Sowell’s Notice of Appeal argue the HACP violated Section 5-IIE in that the HACP did not
suspend expiration of her voucher for the time period from October 9, 2013, to November 26, 2013, representing the time from
which she submitted her RFTA until the time it was denied. The HACP filed an Answer to the Appeal. In paragraphs 15 through
19, the HACP argues the corresponding paragraphs of Ms. Sowell’s Appeal are conclusions of law to which no response is
required and that the HACP had acted legally and appropriately. The HACP’s Answer does not assert that Section 5-IIE does
not apply.

Pursuant to 24 C.F.R. §982.54(a) of the regulations of the Department of Housing and Urban Development, a public housing
authority (PHA) “must adopt a written administrative plan that establishes local policies for administration of the [Section 8]
program in accordance with HUD requirements.” Under subsection (c), the PHA must administer the program in accordance with
its administrative plan. The plan must also cover

[i]ssuing or denying vouchers, including PHA policy governing the voucher term and any extensions or suspensions
of the voucher term. “Suspension” means stopping the clock on the term of a family’s voucher after the family
submits a request for approval of the tenancy. If the PHA decides to allow extensions or suspensions of the voucher
term, the PHA administrative plan must describe how the PHA determines whether to grant extensions or suspen-
sions, and how the PHA determines the length of any extension or suspension.

24 C.F.R. §982.54(d)(2); emphasis added. Section §982.303(c) further provides:
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Suspension of term. The PHA policy may or may not provide for suspension of the initial or any extended term of the
voucher. At its discretion, and in accordance with PHA policy as described in the PHA administrative plan, the PHA
may grant a family a suspension of the voucher term if the family has submitted a request for approval of the tenancy
during the term of the voucher. (§ 982.4 (definition of “suspension”); § 982.54(d)(2)) The PHA may grant a suspension
for any part of the period after the family has submitted a request for approval of the tenancy up to the time when the
PHA approves or denies the request.

Original underlining. The HACP chose to adopt the following policy: 

Upon submittal of a completed Request for Tenancy Approval (RFTA) form, HACP will suspend the term of the voucher.
“Suspension” means stopping the clock on a family’s voucher term from the time the family submits an RFTA until
the time HACP approves or denies the request [24 CFR 982.4]. This policy allows families the full term to find a unit,
and does not penalize the family for the number of days during which HACP is considering their request. A family
may not submit a second RFTA before HACP finalizes action on the first RFTA. HACP’s determination not to
suspend a voucher term is not subject to informal review [24 CFR 982.554(c)(4)].

Section 5-IIE, Suspensions of Voucher Term; bold print added; italics in original. The use of the term “will,” in relation to an agency
taking a certain action, has been held to make the action mandatory. Reneski v. Commonwealth, Department of Public Welfare, 479
A.2d 652 (Pa. Cmwlth. 1984).

In Bailey v. Housing Authority of the City of Pittsburgh, SA 12 – 000150 (Allegheny C.P. 2012), a case virtually identical
to the instant appeal, Bailey was issued a voucher which expired on August 21, 2011. On June 10, 2011, he submitted an
RFTA to the HACP for premises located in Allegheny County. His voucher was ported to the ACHA, which extended the
voucher until September 20, 2011, in order to allow sufficient time for the rental property approval process. Without noti-
fying Bailey, on August 25, 2011, the ACHA returned the voucher to the HACP because the potential landlord declined to
make the required repairs. The ACHA notified Bailey that his voucher would be returned to the HACP and he would be
receiving information from the HACP. Bailey, however, heard nothing from the HACP until he went to the office on October
17, 2011, and was given notice that his participation in the Section 8 program had been terminated because he failed to sub-
mit an approved RFTA prior to September 20, 2011. Bailey filed a grievance, which was denied. Bailey appealed, asserting
that the HACP violated Section 5-IIE of its Administrative Plan by failing to suspend his voucher for the time period from
June 10, 2011 through August 25, 2011 (seventy-seven days). The Honorable Judith L. A. Friedman agreed and ordered the
HACP to reinstate Bailey’s status as a participant in the Section 8 Housing Choice Voucher Program and reinstate his mov-
ing voucher for no less than seventy-seven days.3 I concur with Judge Friedman’s application of Section 5-IIE of the HACP’s
Administrative Plan.

In its brief, the HACP seeks to justify the decision of the grievance hearing officer on several bases. But there is only one issue
at the heart of this appeal: whether Section 5-IIE of the HACP’s Administrative Plan is applicable instantly. If it applies, Ms. Sowell
is entitled to an additional forty-eight days on her voucher. If not, her voucher was properly terminated for failure to submit an
approved housing unit prior to the voucher’s expiration date.

Although not specifically stated in its brief, the HACP appears to contend that Section 5-IIE does not apply to situations involv-
ing portability. HACP’s Administrative Plan, Part II: PORTABILITY, Section 10-II.A., OVERVIEW, as set forth at page 6 of the
HACP’s brief, provides that portability is the

process by which a family obtains a voucher from one PHA and uses it to lease a unit in the jurisdiction of another
PHA… The receiving PHA has the option of administering the family’s voucher for the initial PHA or absorbing the
family into its own program…HACP will follow the rules and policies in section 10-II.B when it is acting as the initial
PHA for a family.

Section 10-II.B, Voucher Issuance and Term, set forth at page 8 of the HACP’s brief, states as follows:

An applicant family has no right to portability until after the family has been issued a voucher…In issuing vouchers
to applicant families, HACP will follow the regulations and procedures set forth in Chapter 5. A new voucher is not
required for portability purposes.

Emphasis added. As noted above, Section 5-IIE provides for the suspension of the voucher’s term from the time a RFTA is
submitted until it is approved or denied, in this case, forty-eight days.

The HACP had no obligation to provide for suspension in its Administrative Plan. C.F.R. §982.303(c). For example, in Gwynn v.
Mulligan, 2003 WL 22134901 (N.Y. Sup. 2003), the Court held that because there was no provision in the administrative plan which
permitted the public housing authority to grant a suspension of the Section 8 housing choice voucher, the PHA had no discretion
to either suspend or toll the voucher’s expiration. Here the HACP’s Administrative Plan requires suspension of a voucher’s
expiration.

The HACP seeks to blame Ms. Sowell for her failure to obtain an extension or submit a second RFTA. This is contrary to the
policy expressed in Section 5-IIE of allowing a family the full term to find a unit and not penalizing that family for the number of
days during which the RFTA is being considered. Further, Section 5-IIE clearly prohibited Ms. Sowell from submitting a second
RFTA until action was finalized on the first RFTA. Also, from the transcript of the grievance hearing, it appears she expressed her
concern about the approaching expiration date of her voucher,4 but did not testify whether she was instructed to file for an exten-
sion. But this case is not about an extension; it is about a suspension.

The only PHA case cited by the HACP is Rivera v. Rhea, 2010 WL 5281420 (N.Y. Sup. 2010). Contrary to the HACP’s contention,
Rivera is not factually similar to the present appeal. Rivera involved a PHA tenant whose apartment failed inspection. The prop-
erty owner failed to remedy the defective conditions within thirty days of the inspection and the PHA suspended subsidy payments
to the landlord. Rivera was issued a transfer voucher to find acceptable housing, but allowed the voucher to expire and stayed in
his apartment. The PHA denied Rivera’s subsequent request to reinstate the subsidy so it could be applied to a new apartment.
Without the PHA’s permission, Rivera moved into the unit and sought an order directing the PHA to reinstate the voucher. The
Court held that the PHA’s decision not to reinstate the travel voucher was not arbitrary or capricious because it relied on its inter-
nal policies, which were drafted in accordance with HUD regulations.
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In the instant case, the HACP’s internal policy, drafted in accordance with HUD regulations, was to suspend a voucher’s
term from the time an RFTA is submitted until it is approved or denied. The HACP failed to comply with its own internal
policy.

The decision of the grievance hearing officer was not in accordance with the law or the provisions related to practice and
procedure of the HACP.

BY THE COURT:
/s/O’Brien, J.

1 In her decision the grievance hearing officer mistakenly finds that a Mr. Lockard, rather than Ms. Maddock, testified for the
HACP. While the hearing officer finds that the landlord was to repair, and the ACHA inspected, by October 15, 2013, Ms. Maddock
did not testify when the ACHA first inspected or reinspected the unit or when the landlord was to make necessary repairs. She did
testify that the ACHA sent a November 26, 2013 notice rejecting the RFTA because the property did not pass HQS and the land-
lord would not make repairs. (Tr. Tr. 6-7). Ms. Sowell talked about the “15th” passing, the unit failing and the landlord being given
a certain amount of time to correct the problem. (Tr. 11).
2 Housing Authority of the City of Pittsburgh Housing Choice Voucher Program Administrative Plan (Effective April 26, 2012,
Internal Revision October 24, 2012), pages 5-12.
3 Although in Bailey the HACP appealed Judge Friedman’s decision to Commonwealth Court, the appeal was subsequently
discontinued.
4 It appears Ms. Sowell voiced her concern to someone around October 15, 2013, but it is unclear whether it was to Ms. Maddock
or someone from the ACHA. (T-10,11)

Nathan E. Harper v.
Policemen’s Relief and Pension Fund

of the City of Pittsburgh
Employment—Pension Contributions Post-conviction

No. SA 13-1293. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—October 30, 2014.

OPINION
Petitioner Nathan E. Harper, former Chief of the Pittsburgh Bureau of Police, has appealed this Court’s Order of July 10, 2014,

which upheld the forfeiture of his pension pursuant to the Public Employees’ Pension Forfeiture Act (Act)1 and directed the
Policemen’s Relief and Pension Fund of the City of Pittsburgh (Fund) to return $62,422.95 of Harper’s contributions to the Fund.
Joint stipulations were filed setting forth the facts agreed to by the parties. But in the interest of clarity, I will summarize the salient
facts.

In October of 2013, Harper pled guilty to conspiracy to commit theft from a program receiving federal funds, 18 U.S.C.
§666(a)(1)(A) and failure to file federal tax returns. By letter dated October 28, 2013, the Fund notified Harper his pension bene-
fit for October would be prorated to October 18, 2013, the date of his guilty plea. He was informed the Fund would meet on
November 8, 2013, to discuss his pension and he and/or his attorney were welcome to attend the meeting. The matter was subse-
quently tabled by the Fund until December 12, 2013. Prior to that date, Harper’s newly retained attorney had requested a contin-
uance. Harper’s attorney’s office was informed there would be no objection to the request. On December 12, 2013, however, the
Fund met, discussed Harper’s pension and voted to forfeit his pension benefits pursuant to the Act and retain his contributions “to
the extent necessary to satisfy restitution or other court ordered actions.”2 Harper timely appealed the Fund’s decision. Although
some of the arguments raised in Harper’s appeal from the Fund’s decision are duplicative, he essentially makes five arguments,
which will now be addressed.

I
Pursuant to §1313(a) of the Act, a public official or employee who pleads guilty to a “crime related to public office or public

employment” is not entitled to receive retirement benefits. The state crimes related to public office or public employment are
enumerated in §1312 of the Act. Forfeiture also results from a conviction of a federal crime which is substantially the same as any
of the enumerated state crimes.

Harper argues criminal conspiracy is not one of the crimes enumerated in §1312 of the Act. In Luzerne County Retirement
Board v. Seacrist, 988 A.2d 785 (Pa. Cmwlth. 2010), appeal denied, 9 A.3d 631 (Pa. 2010) (TABLE), the Court held the crimes of
conspiracy and attempt are covered under the Act. The main distinction between inchoate crimes and the underlying crimes to
which they relate is the execution of the underlying crime itself. Attempt and conspiracy both require the same mens rea as the
underlying substantive crimes, are treated as crimes of the same grade and offense and carry the same maximum sentence. The
court found it logically followed they would also be subject to the same civil consequences. To conclude otherwise would defeat
the purpose of the Act.

The question in the instant case becomes whether 18 U.S.C. §666 (a)(1)(A) is substantially the same as a crime enumerated in
§1312. After reviewing the crimes set forth in §1312, the crimes appearing most comparable are 18 Pa.C.S.A. §4113, misapplication
of entrusted property and property of government or financial institutions; and §3927, theft by failure to make required disposi-
tion of funds received. To determine if these crimes are substantially the same as 18 U.S.C. §666(a)(1)(A), it is necessary to
compare their respective elements, burdens of proof and mens rea. Scarantino v. Public School Employees’ Retirement Board, 68
A.3d 375 (Pa. Cmwlth. 2013), appeal denied, 79 A.3d 110 (Pa. 2013) (TABLE); DeLacqua v. City of Philadelphia, Board of Pensions
and Retirement, 83 A.3d 302 (Pa. Cmwlth. 2014).
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Below is a comparison of 18 U.S.C. §666 (a)(1)(A) and 18 Pa.C.S.A. §4113.

§666 (a)(1)(A): §4113:

Requires acting knowingly or intentionally; Requires acting knowingly:

Requires the actor to be an agent; Requires the actor to be a fiduciary;

Requires, embezzling, stealing, fraudulently Requires applying or disposing of the property
obtaining, converting or misapplying property of another in an unlawful manner;
of an agency, government, etc;

Penalty is fine $10,000, imprisonment Based on the amount of money involved,
of up to 10 years, or both. penalty is up to 7 years of imprisonment,

a fine of $15,000, or both.

The burden of proof is beyond a reasonable doubt for both offenses. (A similar comparison can be made between 18 U.S.C. §666
(a)(1)(A) and 18 Pa.C.S.A. §3927). The above analysis reveals §666 (a)(1)(A) is substantially similar to §4113. Harper therefore
committed an offense under the Act which required the forfeiture of his pension benefits.

II
Harper argues his due process rights were violated because he was afforded neither a hearing before the Fund nor the oppor-

tunity to make a record. In Brace v. County of Luzerne, 873 F.Supp. 2d. 616 (M.D.Pa. 2012), affirmed, 535 Fed. Appx. 155 (3rd Cir.
2013), Brace pled guilty to §666(a)(1)(B) and the retirement board terminated his benefits without prior notice or hearing. The
district court applied the concepts of substantive and procedural due process. In order to prove a violation of substantive due
process, a party must show (1) a deprivation of an interest protected by the substantive due process clause and (2) the govern-
ment’s deprivation of that protected interest shocks the conscience. If the interest is not fundamental, the governmental action
is outside the ambit of substantive due process and the action will be upheld, as long as the state satisfies the requirements of
procedural due process. A pension, vested or not, is not a fundamental right entitled to substantive due process. Even if Brace
had a protected property right in his pension benefits, the court found his allegations failed to establish conscience shocking
behavior so as to entitle him to relief. As to procedural due process, a party must show (1) he was deprived of an individual interest
that is encompassed within the Fourteenth Amendment’s protection of life, liberty and property and (2) the procedures available
did not provide him with due process. The court pointed out that under §1313, “benefits shall be forfeited upon the entry of a plea
of guilty.” Brace, at 629; emphasis added by the district court. Thus, the Pennsylvania Legislature determined that upon entry
of a plea to a crime related to public office or employment, procedural safeguards were not required prior to termination of
benefits. Further, even if Brace were entitled to a hearing, it was uncontroverted that his guilty plea to §666(a)(1)(B) was accepted
by the court. By operation of law, any interest Brace had in his pension had been extinguished or forfeited. Because there were
no factual disputes that a pre-deprivation notice or hearing could have addressed, and because the value, if any, of additional
or substitute procedural safeguards would be minimal in light of Brace’s admission of criminal guilt and the procedural due
process he was afforded in his criminal prosecution, Brace’s procedural due process claim was dismissed. This analysis is equally
applicable to the instant case.

III
Harper argues the forfeiture was extremely punitive and excessive, violating the Eighth Amendment to the United States

Constitution and Article I, Section 13 of the Pennsylvania Constitution. Harper seeks to distinguish his service as a police officer
from his service as chief. He contends the misconduct which resulted in his guilty plea occurred while he was chief and the
pension earned in the years prior to his misconduct should not be forfeited. Harper also argues the pension he earned during his
twenty-nine years as a police officer should not be forfeited because there was a break in his employment when he was appointed
chief. Similar arguments have been held to be without merit. See Apgar v. State Employees Retirement System, 655 A.2d 185 (Pa.
Cmwlth. 1994). Section 1313(a) provides for the forfeiture of any retirement or other payment or benefit, except for the return of
contributions. Under subsection (c), each time a public officer or employee is elected, appointed, promoted or otherwise changes
job classification, there is a termination and renewal of the pension contract. The argument that forfeiture is excessively punitive
was rejected in Berkhimer v. State Employees Retirement Board, 60 A.3d 873 (Pa. Cmwlth. 2013).

In Scarantino, supra, Scarantino asserted the forfeiture of his pension violated the Eighth Amendment to the United States
Constitution and Article I, Section 13 of the Pennsylvania Constitution because it was an excessive fine. He argued the retirement
board should have used the “gross disproportionality analysis used in punitive forfeiture cases in determining whether the forfei-
ture of his pension was an excessive fine.” Id. at 384. The Commonwealth Court held that forfeiture of a pension was not a fine
imposed for Scarantino’s conviction. Rather, it resulted from a breach of the contract between himself and the board, i.e., that as
an additional condition precedent for eligibility to receive pension benefits, an employee cannot have been convicted of one of the
enumerated crimes or a substantially similar federal crime. Such a conviction breaches the employee’s contract and renders him
ineligible to receive pension benefits. Thus pension forfeiture was not a punitive forfeiture requiring the application of the gross
disproportionality analysis. The same rationale applies to the instant case.

IV
Harper argues his pension should not have been forfeited because he began employment in 1977 and the Act became effective

July 8, 1978. This is also related to his contention that the Act violated Article I, §10 (Clause 1) of the United States Constitution
and Article I, §17 of the Pennsylvania Constitution. As set forth in Brace, supra, a claim under the Contract Clause must allege a
contractual right existed, a change in the state law impaired that contract and the impairment was substantial. In Shiomos v.
Commonwealth of Pennsylvania State Employees’ Retirement Board, 626 A.2d 158 (Pa. 1993), Shiomos entered judicial office in
1972. He began a second judicial term in 1982 and retired in 1984. In 1988 he was convicted of two counts of extortion under the
Hobbs Act. The Court rejected his Contract Clause violation claim, relying on §1313(c) of the Act. Shiomos’ claim that only the
pension benefits he accumulated after 1982 should be forfeited was also rejected, based on §1313(c). Harper’s argument in this
regard similarly lacks merit.
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V
When the Fund retained Harper’s contributions, he had not yet been sentenced. At sentencing, Harper was ordered to pay

$31,986.99 in restitution. The Fund retained his contributions to the extent necessary to satisfy restitution or other court ordered
actions. Section 1313(a) of the Act provides that a public employee or official is entitled to the return of his contributions paid into
the fund without interest. Under §1313(d), contributions may be withheld for the purpose of paying any fine imposed or for the
repayment of any funds misappropriated. In his appeal, Harper initially contended he was entitled to the return of all of his
contributions. In paragraph 5 of the parties’ Supplemental Joint Stipulation, however, they agree Harper’s contributions were
$135,808.04. Subtracting the $41,378.10 he was paid in pension benefits subsequent to his plea leaves a balance of $94,429.00, which
the parties agreed would be “subject to [my] decision on the restitution.” Supplemental Joint Stipulation, ¶ 5. Under §1313(d),
Harper was entitled to the return of his contributions, less pension payments made and restitution ordered, which was the basis of
my ordering the Fund to return $62,422.95 of Harper’s contributions.

BY THE COURT:
/s/O’Brien, J.

1 43 P.S. §1311 et seq.
2 Letter from the Fund to Harper dated September 13, 2013, attached as “Exhibit A” to Harper’s Notice of Appeal from the Fund’s
decision.
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Commonwealth of Pennsylvania v.
Cody Caterino

Criminal Appeal—Ineffective Assistance of Counsel—Weight of the Evidence—Waiver of Right to Jury Trial—
Failure to Consult With Client Re: Recusal of Trial Court—Harmless Error—Credibility of Witnesses

Witness for defendant being related to judge’s secretary, which was explained to defense counsel but not to defendant, did not
prejudice defendant and was not a basis for recusal.

No. 2012-008487. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—September 29, 2014.

OPINION
This is an Appeal from an Order of Sentence dated September 17, 2013, which followed a May 13, 2013 Bench Trial in front

of this Court. The Defendant, Cody Caterino “Defendant” was found guilty of Burglary (18 Pa. C.S. § 3502(c)(l), Conspiracy-
Burglary (18 Pa. C.S. § 903(c), Robbery- Serious Bodily Injury (18 Pa. C.S. § 3701(a)(1)(ii), and Conspiracy-Robbery (18 Pa.
C.S. § 903(c). Defendant was sentenced to two (2) years and nine (9) months to six (6) years imprisonment followed by a five
(5) year term of probation for Burglary, and a consecutive two (2) years and nine (9) months to six (6) years imprisonment
followed by a five (5) year term of probation for Robbery-Serious Bodily Injury. No further penalties were imposed as to the
remaining counts.
On September 24, 2013, Defendant filed a Pro Se Post Sentence Motion. This Court then appointed the Office of the Public

Defender to represent the Defendant. Supplemental Post Sentence Motions were filed by Public Defender, Susan Swan, on
February 4, 2014. The Motions were DENIED by this Court on February 7, 2014. Defendant filed a timely Notice of Appeal to the
Superior Court of Pennsylvania on March 4, 2014. On July 2, 2014, Defendant through Counsel timely filed a Rule 1925(b)
Statement of Errors Complained of on Appeal. For the reasons set forth below, the Order of this Court denying the Defendant’s Post
Sentence Motion was not in error and should be affirmed.

HISTORY OF THE CASE
The testimony in this is summarized as follows. On April 25, 2012, the alleged victim, Alexis Hardesty resided at 2343 Eldridge

Street in Squirrel Hill with her mother and her boyfriend. (Trial Transcript “T.T.” dated May 13, 2013 at p. 8). There are three
floors on this residence; when you enter the home there is a living room, dining room and kitchen; upstairs there is a bathroom
and two bedrooms; and on the third floor there is a third bedroom in the attic. T.T. at p. 9. Ms. Hardesty was home alone in the
third floor bedroom at approximately 7:30 P.M. on April 25, 2012. T.T. at p. 9. As Ms. Hardesty was watching a movie she heard
two male voices downstairs. T.T. at p. 10. She assumed that the voices were coming from her boyfriend and his friend. T.T. at p. 10.
Then the voices lowered to a whisper as she heard them come up the stairs to the third floor. T.T. at p. 10. Ms. Hardesty was
sitting on her bed when she saw two males dressed in black at the top of the steps, wearing knit hats and something covering part
of their face. T.T. at p.p. 10 & 11. Ms. Hardesty could see the area around the bridge of Defendant’s nose, his eyes and part of his
forehead. T.T. at p. 11. The Defendant then approached Ms. Hardesty asked where her boyfriend’s stuff was. T.T. at p. 13. The
Defendant was standing right in front of Ms. Hardesty and the other man was beside her when the Defendant pulled out a gun. T.T.
at p. 13. At this time Ms. Hardesty realized that the man was Defendant, Cody Caterino. T.T. at p. 19.
Defendant was less than five (5) feet away from Ms. Hardesty when he told her to get down. T.T. at p. 14. According to Ms.

Hardesty she said “No” and Defendant proceeded to push her onto her bed and put the gun to her head. T.T. at p. 14. Ms. Hardesty
was facing him and told him she knew who he was, and asked him to stop. T.T. at p. 15. Again, Ms. Hardesty testified that as they
were face to face she realized he was Cody Caterino, the Defendant. T.T. at p. 26.
Ms. Hardesty stated she recognized the Defendant because of her knowledge of him from High School with his distinct crooked

nose and voice. T.T. at p. 15. Defendant testified that he had surgery on his nose a few weeks after graduation, approximately a
year before this Robbery. T.T. at p.p. 81 & 82. However, in her closing, Assistant District Attorney, Carroll pointed out that the
photo-array admitted into evidence exhibits a pretty distinctive bend in Defendant’s nose. T.T. at p. 97.
During the assault, the other man was grabbing money and marijuana that they were stealing. T.T. at p. 16. This entire event

occurred within approximately fifteen (15) minutes. T.T. at p. 16. As this assault and robbery was occurring, Ms. Hardesty repeat-
edly told Defendant that she knew who he was and to stop. T.T. at p. 17. Defendant pulled the cover over her face and pushed the
gun harder to her head. T.T. at p. 17. At that time, Ms. Hardesty was afraid to tell Defendant that she knew he was Cody Caterino,
because she thought he may kill her. T.T. at p. 17. Ms. Hardesty heard the other man state that he got it, and then Defendant got
off of Ms. Hardesty. T.T. at p. 17. She ripped the blanket from over her head and Defendant and the other man were already down
the steps. T.T. at p.p. 17 & 18.
When the Police arrived to take the report, she told them that she was 110% sure that the one man was Cody Caterino. T.T. at

p. 20. The day after the Robbery, Ms. Hardesty spoke with Police and again stated that she knew the one male to be the Defendant.
T.T. at p. 21. On a separate occasion, Ms. Hardesty spoke with Officer Gray, and again stated that she knew Defendant from High
School. T.T. at p. 64. Ms. Hardesty told Officer Gray that as events went on during the Robbery, she was positive that it was the
Defendant, Cody Caterino. T.T. at p. 65. Subsequently, Ms. Hardesty picked Defendant, Cody Caterino, out of an array and she was
very adamant that it was him. T.T. at p. 66.
Confronted, Ms. Hardesty told the Officers that she had a class with a girlfriend of the Defendant in her junior year of High

School. T.T. at p. 37. She stated Defendant never spoke to her in High School, however, she over heard conversations between
Defendant and his girlfriend, and could hear his voice. T.T. at p.p. 37 & 50.
Ms. Hardesty admitted that she smoked a very tiny amount of marijuana prior to the Robbery, but denied any other use of drugs

or alcohol. T.T. at p.p. 23 & 24. Ms. Hardesty also admitted that her boyfriend was selling marijuana. T.T. at p. 24.
Officer Mertel testified that Ms. Hardesty stated that there were a couple of the mason jars with weed inside, two pairs of

earrings, and approximately four thousand dollars in cash stolen by the two males. T.T. at p. 53 & 57. Ms. Hardesty testified she
told the Officers that the males went through her jewelry, but wasn’t sure if anything was missing. T.T. at p. 31 & 32.
Ms. Hardesty testified that she spoke with her boyfriend immediately after this incident and he told her he was calling the

Police. T.T. at p. 41. Ms. Hardesty testified that it was her decision to take the remaining marijuana, etc., to the car because two
people had just broken into her home, and she was afraid that they would return. T.T. at p. 41 & 42. Subsequently, the Police went
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into the vehicle and found the items in the car. T.T. at p. 44. Officer Mertel testified she was instructed by her boyfriend to remove
the drugs, some scales and baggies and to place them in the trunk of the car before the Police arrived. T.T. at p. 58. Both she and
boyfriend were criminally charged. However, prior to the Hearing all charges were dismissed. T.T. at p. 44. Ms. Hardesty stated
she was never told if she testifies against Defendant that the charges filed against her would be withdrawn. T.T. at p. 45 & 46.
Indeed, at the Preliminary Hearing, the Officers failed to appear. T.T. at p. 46.
Prior to commencement of the Non-Jury Trial on May 13, 2013, this Court called Counsel to sidebar. T.T. at p. 2. The Court

inquired if there is a Police Officer in this case by the name of Rodney Steele. ADA Carroll informed the Judge that he is a char-
acter witness for the defense. Defense Counsel stated: “A character witness. That’s all.” Id. The Judge disclosed to Counsel that
his secretary just informed him she was related to Mr. Steele. Defense Counsel Wymard said he was going to call him, but if that
creates a problem, he doesn’t have to. ADA Carroll indicated she did not have an issue with it. Id.
The Court then stated to ADA Carroll and Defense Counsel Wymard it would not affect him one way or the other if the witness

was related to his secretary. “It’s up to you.” T.T. at p. 3. Defense Counsel elected to proceed with the Jury Trial waiver colloquy
without discussing the sidebar matter with Defendant.
The Court next conducted an extensive on the record colloquy, including the essential elements of a Trial. The Defendant

further signed a written waiver of his right to a Jury Trial Form dated May 13, 2013. T.T. at p.p. 4-7.
At the Sentencing Hearing on September 17, 2013, an oral Motion for Extraordinary Relief was sought by new Defense Counsel,

Lee Rothman. He called previous Defense Counsel, James Wymard to testify. Attorney Wymard testified that there was a sidebar
immediately prior to the beginning of the Bench Trial. (Sentencing Transcript “S.T.” dated September 17, 2013, at p. 8). The Judge
disclosed to both Defense Counsel and Counsel for the Commonwealth that it came to his attention that a possible character
witness being called by the Defense, Rodney Steele was somehow related to his secretary. S.T. at p. 8. The Judge further indicated
that if either side wanted to say or do anything they had that option. Attorney Wymard indicated he had no problem proceeding.
S.T. at p. 11. The Judge stated that the relationship between Rodney Steele, a possible character witness for the Defense, and his
secretary would not affect his ruling one way or another. T.T. at p. 3. Attorney Wymard admitted that he did not relay this infor-
mation to Defendant, nor did Defendant inquire about the sidebar conversation. S.T. at p. 15. Defendant testified that if he would
have known that information, he would have changed his mind because he would not want the Judge to make a decision in an
uncomfortable situation, regardless of whether it was in his favor or the Commonwealth’s favor. S.T. at p. 17. Knowing that infor-
mation, Defendant indicated he would have requested a Jury Trial. S.T. at p. 19. The Judge advised both parties of the relation-
ship. S.T. at p. 19. Further, the Court stated that this knowledge of the relationship would not impede the Court’s ability to render
a verdict and just verdict in this case. S.T. at p. 27.

ERRORS COMPLAINED OF ON APPEAL
The Concise Statement raises the following issues on Appeal:

I. Did the Lower Court abuse its discretion in denying Mr. Caterino a New Trial based on Trial Counsel’s failure to
consult with his client, Cody Caterino, with regard to whether to request the Trial Judge to recuse himself, or to request
a Jury Trial on the grounds that one of Mr. Caterino’s “character” witnesses, Rodney Steele was a relative of the Judge’s
secretary?

II. Did Defendant not enter a knowing and voluntary waiver of his right to a Jury Trial?

III. Does Mr. Caterino’s claim of Trial Counsel’s ineffectiveness warrant exceptional treatment to allow the Appellate
Court to conduct a unitary review of this claim at this stage of the proceedings pursuant to Commonwealth v. Holmes, 79
A.3d 562 (Pa. 2013)?

IV. Were the guilty verdicts in this case contrary to the weight of the evidence?

ANALYSIS - I
“An abuse of discretion is not a mere error in judgment, but, rather, involves bias, ill-will, partiality, prejudice, manifest unrea-

sonableness or misapplication of law.” Commonwealth v. Hoover, 16 A.3d 1148, 1150 (Pa. Super. 2011).
The lower Court did not abuse its discretion denying Defendant a new Trial, and Defendant clearly entered a knowing and

voluntary waiver of his right to a Jury Trial.
It is this Court’s position that the Trial Judge’s awareness that one of Defendant’s Character witnesses was somehow related to

his secretary was not grounds for recusal of the Trial Judge in a Non-Jury Trial. The Trial Judge is presumed to be capable of
disregarding improper evidence and there was no evidence that the Judge was biased or partial. See Commonwealth v. Irwin, 639
A.2d 52 (Pa. Super. 1994).

The applicable sections of the Code of Judicial Conduct, Canon 3, Subsection C, including amendments received through
December 15, 2013, is stated as follows:

C. Disqualification

(1) Judges should disqualify themselves in a proceeding in which their impartiality might reasonably be questioned,
including but not limited to instances where:

(a) they have a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts
concerning the proceeding ...

The new Code of Judicial Conduct of May 2014, Subsection 2.11, adopted January 8, 2014, effective July 1, 2014 states in
pertinent part as follows:

2.11 Disqualification

(A) A judge shall disqualify himself or herself in any proceeding in which the judge’s impartiality might reasonably
be questioned, including but not limited to the following circumstances:

(1) The judge had a personal bias or prejudice concerning a party or party’s lawyer, or personal knowledge of facts
that are in dispute in the proceeding ...
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More importantly, Comment [5] to 2.11 states the following:

[5] A judge should disclose on the record information that the judge believes the parties or their lawyers might
reasonably consider relevant to a possible motion for disqualification, even if the judge believes there is no basis
for disqualification.

This is precisely what the Court did in the instant matter. It disclosed to Counsel at sidebar that the Judge just became aware
that a character witness for the Defendant was in some way related to his secretary. The Court then stated on the record it would
not affect his judgment one way or the other. T.T. at p. 3. It would not impede his ability to render a just verdict in this case. S.T.
at p. 27. The Court’s position was clearly stated, namely it would judge and assess the credibility of the character witness in ques-
tion the same as any other character witness. The fact the character witness was related to the Court’s secretary would not affect
how the Court assessed the credibility, believability and effect of the character witness’s testimony.
The character witness was not known by or related to the Judge. The Judge did not have any conversations with the character

witness, did not obtain personal knowledge of any facts in dispute and had no personal bias or prejudice concerning the Defendant.
The defense further called two other character witnesses at Trial, who testified to the exact character traits as character witness
Rodney Steele. T.T. at p.p. 86-89. Accordingly, even if the Court somehow judged Rodney Steele’s testimony differently, which it
did not, the Defendant was not prejudiced because other character witnesses testified.
This Court further believes even if Defense Counsel Wymard had disclosed the sidebar conversation to Defendant, it would not

have made a difference. A party seeking recusal of the Trial Judge bears the burden of establishing the grounds for recusal.
Commonwealth v. Gibson, 567 A. 2d, 724, 727 (Pa. Super. 1989). This was not a basis for disqualification.
Notwithstanding the fact that Defendant failed to meet his burden for recusal in the case at hand, this Court sets forth it has

long been held that Trial Judges sitting as fact finders, are presumed to ignore prejudicial evidence in reaching a verdict.
Commonwealth v. Brown, 486 A.2d, 441 (Pa. Super. 1985). It is also presumed that a Trial Judge is capable of recognizing in
himself the symptoms of bias and impartiality. Our Supreme Court stated in Reilly.By Reilly v. Southeastern Pa. Transportation,
489 A. 2d 1291, 1299 (Pa. 1985): “If the judge feels that he can hear and dispose of the case fairly and without prejudice, his deci-
sion will be final unless there is an abuse of discretion.” As such, if a question of recusal is made, either on motion or sua sponte,
it is best answered by the trial judge himself. This Trial Judge set forth on the record the fact a character witness was related
to his secretary would not affect his ability to render a fair verdict. Accordingly, no grounds for recusal existed, this Court was
unbiased and impartial, and no abuse of discretion occurred.
Defendant argues in the alternative that even if this was not a basis for recusal, he would have at a minimum, requested a Jury

Trial. In support of this argument, the Defendant states “For example, Mr. Caterino was not given the chance to consider the
possibility that the Judge would not want to be seen as biased in his favor due to the relationship in question”. At the furthest
extreme, Defendant’s argument suggest the Court rendered a guilty verdict against Defendant because the Court did not want to
appear biased in favor of Defendant. It would be a violation of this Court’s oath to render such a verdict. No such verdict was
rendered in this case.
A more logical interpretation of Defendant’s argument is the Court discounted the testimony of character witness, Rodney

Steele, or assessed his credibility differently from the other two character witnesses so as to not appear biased toward Defendant,
and in favor of the Commonwealth. As previously stated, this also did not occur.

ANALYSIS - II
With regard to whether the Defendant entered a knowing and voluntary waiver of his right to a Jury Trial, even though

he was not informed of the sidebar conversation between the Judge and Counsel, it is beyond peradventure the Defendant’s
waiver is valid.
There is not dispute there is nothing of record indicating Attorney Wymard informed the Defendant regarding the discussion

between the Court and lawyers at the bench regarding the Court’s disclosure. There is also no dispute it cannot be discerned in the
record why Attorney Wymard did not disclose or discuss this matter with the Defendant. Obviously, two explanations are available
either Attorney Wymard intentionally or purposefully failed to disclose, or inadvertently, mistakenly failed to disclose.
A review of Attorney Wymard’s statements and testimony suggest his actions were intentional and deliberate and further

suggest his actions were legitimate trial strategy, which would not require disclosure and/or consultation with the Defendant.
When the Court made the disclosure, the Court asked “I mean are your calling Steele”. T.T. p. 2 at L. 21. Attorney Wymard imme-
diately responded without advising or consulting the Defendant “I was going to call him. If that creates a problem, I don’t have to”.
Id. at L. 22-23.
At the Sentencing Hearing, Attorney Wymard recounted his recollection of the sidebar discussion stating, “All I said was, well

if the Court has a problem with it I don’t have to call him and I don’t know what the Court’s reaction to that was. I think the Judge
said well it was your call and I elected to call him”. S.T. at p. 13, L. 2-5 (emphasis added). Unequivocally, Attorney Wymard imple-
mented the trial strategy he believed was appropriate.
Defense Counsel realized it was only a defense character witness; he had two other defense character witnesses to call; the

Judge did not obtain any knowledge of the facts in dispute; the Judge did not know or speak to the Defendant’s character witness;
the Judge had no bias or prejudice regarding the Defendant; and the Judge clearly stated his judgment would not be affected one
way or the other. Defense Counsel admitted during his testimony any prejudice inured to the Commonwealth stating:

Quite frankly, my read on it at this point was he was really letting Ms. Carroll and the prosecution be aware of the fact
that one of my witnesses – that a member of his staff knew one of my witnesses, you know, for them to decide what to do.

S.T. at p. 11, L. 4-8.

Defendant now claims his Trial Counsel was ineffective for failing to disclose the sidebar conversation to him prior to his waiver
of a Jury Trial and, had he known the information he would not have waived his right to a Jury Trial.
It must be reiterated that the information the Judge relayed to Counsel at sidebar was only that the Judge just became aware

that a character witness for the Defense, Rodney Steele, was somehow related to the Judge’s secretary. That was all the Judge
knew. Nothing more. If anyone should have felt prejudiced by this information, it would have been the prosecuting attorney.
However, she did not have a problem with the Judge deciding this case in a Bench Trial. She did not seek recusal of the Judge.
At the Hearing for extraordinary relief pursuant to Pa.R.Crim. P. 704 (B), the only basis stated for alleging the defendant did
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not enter a knowing and voluntary waiver of his right to a Jury Trial was Defense Counsel’s failure to inform the Defendant of the
character witness issue raised by the Court at sidebar. S.T. at p. 4, L. 21 through p. 6 L. 14. Defendant contends, as he testified at
his Hearing as follows:

I believe if I would have known that prior to waiving my nonjury trial right, I would have changed my mind based on
the fact that I wouldn’t want Your Honor here to make a decision in an uncomfortable situation regardless of whether
it was in my favor or their favor. I wouldn’t want the Judge to make a decision in an uncomfortable situation.

S.T. at p. 17, L. 18-24.

The gravamen of Defendant’s allegation is his Trial Counsel was ineffective. This ineffectiveness was Trial Counsel failing to
disclose Trial Counsel’s strategy to have the character witness testify notwithstanding the Court’s disclosure. Defense Counsel’s
actions were legitimate trial strategy. Defense Counsel is not required to disclose or consult with their client on every facet of trial
strategy. Failure to do so does not render a Defendant’s waiver of Jury Trial null and void because it was not knowingly and
voluntarily waived. Each facet of trial strategy does not have to be approved by the client. Obviously, after a defendant is displeased
with a Non-Jury verdict, he or she can raise many instances of trial strategy, which were not discussed or consulted before imple-
mented by Trial Counsel. In essence the Defendant has “Buyer’s Remorse” for proceeding with a Non-Jury Trial and waiving his
right to Jury Trial. The Defendant’s allegations do not constitute an improper waiver of the Defendant’s right to a Jury Trial.
It is a well settled in Pennsylvania Law that Counsel is presumed effective, and to rebut that presumption petitioner must

demonstrate that Counsel’s performance was deficient and that such deficiency prejudiced him. Commonwealth v. Colavita, 993
A.2d 874, 886 (Pa. 2010).
Thus, to prove counsel ineffective, the petitioner must show that: (1) his underlying claim is of arguable merit; (2) counsel had

no reasonable basis for his action or inaction; and (3) the petitioner suffered actual prejudice as a result. Commonwealth v. Ali, 10
A.3d 282, 291 (Pa. 2010). “If a petitioner fails to prove any of these prongs, his claim fails.” Commonwealth v. Simpson, 66 A.3d
253, 260 (Pa. 2013) (citation omitted). Generally, counsel’s assistance is deemed constitutionally effective if he chose a particular
course of conduct that had some reasonable basis designed to effectuate his client’s interests. See, Ali, supra. Where matters of
strategy and tactics are concerned, “[a] finding that a chosen strategy lacked a reasonable basis is not warranted unless it can be
concluded that an alternative not chosen offered a potential for success substantially greater that the course actually pursued.”
Colavita, 993 A.2d at 887. To demonstrate prejudice, the petitioner must show that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceedings would have been different.” Commonwealth v. King, 57 A.3d 607, 613
(Pa. 2012). “‘[A] reasonable probability is a probability that is sufficient to undermine confidence in the outcome of the proceed-
ing.’” Ali, 10 A.3d at 291.
It is, of course, firmly embedded within our system of criminal justice that certain decisions during trial are within the exclu-

sive province of counsel. Commonwealth v. McGrogan, 297 A.2d 456 (Pa. 1972). For instance, in the seminal case of Henry v.
Mississippi, 379 U.S. 443, (1965), the United States Supreme Court acknowledged that the decision of whether to contemporane-
ously object to admission of evidence was one calling for the expertise and experience of counsel, and that a failure to object at
trial may constitute a ‘deliberate bypass’ precluding the defendant from obtaining relief in the federal courts. Id. at 451-452.
As Judge Lumbard noted in the United States ex rel. Cruz v. LaVallee, 448 F.2d 671, 679 (2nd Cir. 1971):

The Supreme Court stated in Henry v. Mississippi that ‘the deliberate bypassing by counsel of the contemporaneous-
objection rule as a part of trial strategy would have (the) effect’ of precluding the defendant from later asserting
constitutional claims, even where the trial strategy was adopted by counsel without prior consultation with the defen-
dant. 379 U.S. at 451-452. A lawyer must be able to determine questions of strategy during trial; and unless there are
exceptional circumstances or unless the lawyer is so incompetent as to deprive the defendant of the right to effective
assistance of counsel, his decision regarding trial strategy must be binding. (Citations omitted) (Footnote omitted).

Id. at p. 679

The ABA Standards for Criminal Justice urge that ‘(t)he lawyer should seek to maintain a cooperative relationship at all stages,
While maintaining also the ultimate choice and responsibility for the progeny of Henry, as well as decisional law predating Henry,
have delineated the type of ‘strategic and tactical decisions’ which must be exercised by defense counsel alone. Courts have held
that such tactical decisions as whether to make a summation, whether to request instructions, whether to make a motion for change
of venue, whether to challenge hearsay statements, and many others are decisions to be made by defense counsel. McGrogan, 297
A.2d at p. 9.
Counsel’s trial strategy and/or inaction in not informing Defendant of the sidebar conversation in no way prejudiced the

Defendant. This was exactly the type of tactical decision that must be exercised by counsel alone.
After a thorough review of the evidence adduced at Trial, it is quite apparent the outcome of the proceeding would remain the

same whether or not Defendant knew that one of his own character witnesses may be related to the Judge’s secretary. The victim
in this case provided an overwhelmingly positive identification of Cody Caterino/Defendant as one of the two perpetrators who
attacked her.
As such, Counsel had no obligation to disclose the information to the Defendant, and he properly told the Judge to proceed Non-

Jury as previously planned. The waiver of jury colloquy occurred next, which proceeded after the disclosure by the Court and
Defendant’s Counsel’ decision, was a knowing and voluntary waiver of Defendant’s right to a Jury Trial.
A criminal Defendant is entitled to waive his right to a jury trial and elect to be tried by a judge without a jury. Pa.R.Crim. P.

1101. For a waiver to be valid, it must be an “intentional relinquishment or abandonment of a known right or privilege, and the
accused must be aware of the ‘essential protections inherent in a jury trial as well as the consequences attendant upon a relin-
quishment of those safeguards’”. Commonwealth v. Hayes, 596 A. 2d, 874, 876 (Pa. Super. 1991), quoting Commonwealth v. Quarles,
456 A.2d 188, 191 (Pa. Super. 1983).
All necessary requirements for a knowing and intelligent waiver of a jury trial are present if the trial court conducts an on the

record colloquy, including the essential elements of a trial, and the Defendant has signed a written waiver. Commonwealth v.
Miguel, 598 A.2d 71 (Pa. Super. 1991).
This is precisely the scenario that occurred in the instant case. Therefore, Defendant, Caterino’s waiver of right to a jury trial

is valid. No abuse of discretion occurred.
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ANALYSIS - III
Defendant’s claim of trial counsel’s ineffectiveness does not warrant exceptional treatment that would allow the Appellate Court

to conduct a unitary review of this claim under Commonwealth v. Holmes, 79 A. 3d 562 (Pa. 2013).
Based upon the following Pennsylvania case law, Defendant’s claims of ineffective assistance of Counsel are not reviewable on

direct appeal under Commonwealth v. Bomar, 826 A.2d 831 (Pa. 2003); should be deferred to collateral review (PCRA) under the
general rule of Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002); and cannot be deemed reviewable on direct appeal because the
claim was not accompanied by a an express, knowing and voluntary waiver of PCRA review as set forth in Commonwealth v.
Holmes, 79 A.3d 562 (Pa. 2013).
In addition, in Commonwealth v. Wright, 961 A. 2d 119, (Pa. 2008), Mr. Justice Eakin noted that, “Prolix Collateral claims should

not be reviewed on Post-Verdict Motions unless the defendant waives his right to PCRA review, because the PCRA does not afford
the right to two collateral attacks.” Id. at 148.
Consistent with Holmes, the Defendant’s claims do not rise to the level of extraordinary circumstances, and this Trial Court

correctly exercised it’s discretion in determining the claim of ineffective assistance of counsel has no merit and immediate relief
is not warranted. See Holmes, Supra. at p. 574.
In the present case, Defendant claims that if his Counsel would have informed him of the conversation at sidebar, he would not

have waived his right to a Jury Trial. It has been established in the Motion for Extraordinary Relief that his Counsel, James
Wymard, did not inform him of the fact that one of Defendant’s character witnesses was related to the Judge’s secretary. However,
the Judge made it abundantly clear on the record that this information would not affect his judgment one way or the other. He
further stated he was just apprised of this relationship. Therefore, not seeking a recusal did not rise to the level of ineffective assis-
tance of counsel. Moreover, the Defendant simply stated that had he known this information, he would have requested a Jury Trial,
because he wouldn’t want the Judge to make a decision in an uncomfortable situation, regardless if it was in his favor or
Commonwealth’s favor. S.T. at p. 17. The Judge made sure Counsel understood it would not affect him in any way. The Court was
not in an uncomfortable situation at all. In addition, this vague statement is insufficient to support a finding of prejudice relative
to an ineffectiveness of assistance of counsel claim.
In order for a defendant to obtain relief based on ineffective assistance of counsel, the Defendant must show: The underlying

legal claim has arguable merit; Counsel had no reasonable basis for his or her action or in-action; and the Petitioner suffered prej-
udice because of Counsel’s ineffectiveness. Commonwealth v. Dennis, 950 A.2d 945, 954 (Pa. 2008).
A Petitioner establishes prejudice when he demonstrates “that there is a reasonable probability that, but for counsel’s unpro-

fessional errors, the result of the proceeding would have been different.” Commonwealth v. Tedford, 960 A.2d 1112 (Pa. 2008). In
a claim of ineffective assistance of counsel, prejudice is determined by an evaluation of whether, “but for the arguably ineffective
act or omission, there is a reasonable probability that the results would have been different”. Commonwealth v. Petras, 534 A.2d,
483, 485 (Pa. Super. 1987).
In the instant case, Defendant, Caterino failed to establish: (1) the underlying claim has arguable merit; (2) counsel had no

reasonable basis for his in-action; and, (3) he suffered prejudice because of counsel’s ineffectiveness.
At most, defense Counsel’s failure to inform Defendant of the sidebar conversation wherein the Judge was just informed that a

character witness for Defendant was related to the Judge’s secretary, amounts to harmless error. The Court made it completely
clear that the information would not affect his judgment one way or the other. Additionally, the Defendant called other character
witnesses who testified to the same character traits as the character witness, Rodney Steele. T.T. at p.p. 86-89. This is not a situa-
tion where the only character witness called by the Defendant was not properly evaluated by the trier of fact.
Error is harmless where it did not prejudice the Defendant or prejudice was de minimus. Any alleged error would have been so

insignificant by comparison that error could not have contributed to verdict. Commonwealth v. Groson, 670 A.2d 680 (Pa. Super. 1996).
The Judge did not acquire any knowledge about the Defendant prior to Trial, much less any prejudicial knowledge. The Judge’s

only knowledge was that a character witness for the defense was some how related to his secretary. There is no merit to Defendant’s
claim that his Counsel’s in-action constituted ineffective assistance of counsel. Counsel will not be deemed inept for failing to do a
meritless act. See Irwin, Supra. Defendant did not expressly waive his PCRA rights, and no extraordinary circumstances exist.

ANALYSIS - IV.
A challenge to the verdict on the theory that it was against the weight of the evidence must establish that the verdict was so

contrary to the evidence that it shocks one’s sense of justice and makes a new Trial imperative. Commonwealth v. Butler, 647 A.2d
92, (Pa. Super. 1994). The decision to allow a new Trial is within the discretion of the Trial Judge and will not be disturbed absent
an abuse of discretion. Butler, Supra.
The credibility of a witness and the weight evidence are determinations that lie solely with the trier of fact, and the trier of fact is

free to believe all, part or none of the evidence. Commonwealth v. Williams, 854 A.2d 440, 445 (Pa. 2004). Reassessment of the cred-
ibility of the witness is generally not proper in reviewing weight claims. Commonwealth v. Manly, 985 A.2d 256, 261 (Pa. Super. 2009).
An Appellate Court cannot substitute its judgment for that of the fact finder. Commonwealth v. Begley, 780 A.2d 605, 619 (Pa. 2001).
This Court was the finder of facts. It judged the credibility of Ms. Hardesty’s testimony and found her credible. Ms. Hardesty

testified that when Defendant and her were faced to face she realized it was Cody Caterino. T.T. at p. 15. Ms. Hardesty did not have
classes with Defendant, however, he would visit a classmate of hers in her homeroom. T.T. at p. 37. Ms. Hardesty overheard
conversations they had in their homeroom. T.T. at p. 50. Detective Gray corroborated that Ms. Hardesty told him she had home-
room with Defendant’s girlfriend, as she had explained in Court. T.T. at p. 76. Ms. Hardesty told numerous Officers involved in the
investigation she was positive that one of the perpetrators was Cody Caterino. She indicated that she recognized not only his voice,
but his crooked nose. Ms. Hardesty stated that she was more than 100% sure of her identification of Cody Caterino. Moreover,
Ms. Hardesty picked Defendant out of a photo array and continued to be adamant that the perpetrator was the Defendant.
Therefore, the Court concludes that the verdict is not against the weight of the evidence.
The claim is without merit.

CONCLUSION
For the reasons set forth above, this Court committed no errors of law, and Defendant’s Appeal should be DENIED.

BY THE COURT:
/s/Ignelzi, J.

Dated: September 29, 2014
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Commonwealth of Pennsylvania v.
Dajon Smith

Criminal Appeal—Suppression—Sentence (Discretionary Aspects)—Forced Abandonment—Reasonable Suspicion

Mere encounter not requiring suspicion where defendant known to police, located in high crime area, looked “nervous” and
reached toward waistband

No. CC 16741-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 1, 2014.

OPINION
This is an appeal from the sentence imposed following a jury trial that occurred between August 22, 2013 and August 23, 2013.

Prior to the jury trial, this court heard evidence regarding a suppression motion filed by the Defendant. Following the hearing on
June 19, 2013, this court denied the Defendant’s Motion to Suppress. The jury trial was then conducted, and the jury in the case
found the Defendant guilty of Carrying a Firearm Without a License (18 Pa.C.S.A. §6106(a)(1)), but found him not guilty of
Possession of a Firearm with an Altered Manufacturer’s Number. (18 Pa.C.S.A. §6110.2(a)). This court sentenced the Defendant on
November 21, 2013 to a period of incarceration of thirty (30) to sixty (60) months, with credit for time served from November 17,
2012 until the day of sentencing, to be followed by a one (1) year period of probation. The court also imposed court costs on
the Defendant. The incarceration portion of this sentence was squarely in the middle of the standard range of the sentencing
guidelines.
The Defendant filed Post-trial Motions in this matter, which were argued on February 7, 2014. The Defendant argued that his

sentence was too harsh under the circumstances, and he requested that he be re-sentenced in the mitigated range of the guide-
lines. (T.R. 2/7/14, pp. 2-5). This court denied the Defendant’s post-trial motions following the argument. (T.R. 2/7/14, p. 6). The
Defendant filed a timely Notice of Appeal. He raises two (2) issues in his Statement of Matters Complained of on Appeal, namely,
that this court (1) erred in denying his suppression motion and (2) abused its discretion in imposing its sentence.
On November 11, 2012, Officer James Goss of the City of McKeesport Police Department, a ten (10) year officer, was patrolling

in a marked patrol unit in the area of Two District within the city when he observed the Defendant and a second male. (T.R. 6/19/13,
pp. 4-5, 6). This area of the City of McKeesport is a very high crime area, with the officer having handled five (5) homicides within
a city block. (T.R. 6/19/13, pp. 9, 22, 26). Officer Goss had just turned onto 13th Street when he noticed the Defendant and the
second individual walking towards him. (T.R. 6/19/13, p. 6). As his cruiser passed the men, he noticed them looking “very nerv-
ously” toward him. (T.R. 6/19/13, p. 6). He then saw the Defendant reach towards the center of the waistband of his pants with both
hands as if to conceal something. (T.R. 6/19/13, pp. 6, 15). Officer Goss recognized the individual reaching for his waistband as the
Defendant from prior encounters with him. (T.R. 6/19/13, p. 7, 20-21). The men continued to look at Officer Goss nervously even
after he had passed them. (T.R. 6/19/13, p. 6).
Officer Goss made a right turn onto Jenny Lind Street, and then turned his car around to initiate contact with the Defendant.

(T.R. 6/19/13, pp. 6, 9-10). He contacted a fellow officer, Officer Matthews, for back-up support as he proceeded back towards the
Defendant. (T.R. 6/19/13, pp. 9-10, 20-21). Officer Goss parked his vehicle, exited it and began walking toward the Defendant and
his companion, asking them to remove their hands from their pockets and place them behind their heads. (T.R. 6/19/13, p. 10).
Officer Goss requested that the Defendant and his companion show their hands for officer safety. (T.R. 6/19/13, pp. 10, 21-22). He
believed that the Defendant might be concealing a firearm due to a prior experience with him. (T.R. 6/19/13, pp. 11, 21-22). As he
was requesting to see their hands, Officer Matthews was approaching the two (2) men from behind, on foot. (T.R. 6/19/13, pp. 10-
11). The Defendant looked behind him nervously, toward Officer Matthews, who was in uniform and driving a marked police unit.
(T.R. 6/19/13, pp. 11, 28). The Defendant then fled, with Officer Matthews giving chase. (T.R. 6/19/13, p. 11).
The Defendant fled towards the Harrison Village area of the City of McKeesport, with Officer Matthews, a seven (7) year police

veteran, giving chase. (T.R. 6/19/13, pp. 23, 24). Officer Matthews noticed that the Defendant was holding the right side of his pants
waistband area as he fled. (T.R. 6/19/13, pp. 25, 27). As the Defendant ran between Buildings One (1) and Two (2) in Harrison
Village, Officer Matthews saw him throw a silver firearm from his waistband. (T.R. 6/19/13, p, 24). Officer Matthews immediately
stopped his pursuit and recovered a firearm from a dumpster. (T.R. 6/19/13, p. 25). It should be noted that there was no one else
running near the Defendant when the officer observed the firearm being thrown. (T.R. 6/19/13, p. 25).
The Defendant argues that this court erred in failing to suppress the evidence of the gun, claiming that the officers had neither

reasonable suspicion nor probable cause to detain the Defendant. They also argue the doctrine of “forced abandonment.” (See
Statement of Matters Complained of on Appeal, ¶11.I).
The standard of review for assessing a trial court’s denial of a suppression motion is limited to determining (1) whether the

court’s factual findings are supported by the record and (2) whether the trial court’s legal conclusions based on the facts found by
the court are correct. Com. v. Caban, 60 A.3d 120, 125 (Pa. Super. 2012). An appellate court is bound by the facts where the record
supports the findings of the suppression court and may reverse only if the court erred in reaching its legal conclusions based on
those facts. Com. v. Jones, 874 A.2d 108, 115 (Pa. Super. 2005). An appellate court is not bound by the legal conclusions of the trial
court. Com. v. Thompson, 93 A.2d 478 (Pa. Super. 2014).
The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect

against unreasonable searches and seizures. U.S. Const. Amend. IV; Pa. Const. Art I, §8, Com. v. Cleckley, 738 A.2d 427, 433 (Pa.
1999). In determining whether a person has been “seized” by an interaction with the police, it is important to look to the type of
encounter that was initiated by the police.
In the Interest of D.M., 781 A.2d 1161 (Pa. 2001). Our Supreme Court has recognized three (3) types of encounters between

the police and citizens: a mere encounter, an investigative detention, and a custodial interrogation. Com. v. Polo, 759 A.2d 372
(Pa. 2000).

The first of these, a “mere encounter” (or request for information), which need not be supported by any level of suspicion,
but carries no official compulsion to stop or to respond. The second, an “investigative detention” must be supported by
reasonable suspicion; it subjects a suspect to a stop and a period of detention, but does not involve such coercive condi-
tions as to constitute the functional equivalent of an arrest. Finally, an arrest or “custodial detention” must be supported
by probable cause. Commonwealth v. Mendenhall, 552 Pa. 484, 715 A.2d 1117 (1998).
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Polo, supra at 375.

The Defendant alleges that Officer Goss’ initial contact with the Defendant, prior to his flight, was, at the very least, an inves-
tigative detention requiring reasonable suspicion. This court would initially note that it was Officer Goss’ intention at the time of
his interaction with the Defendant to engage in a “mere encounter”. (T.R. 6/19/13, pp. 9, 10, 16-18). The question of whether there
is reasonable suspicion is an objective test, based on the totality of the circumstances, not a subjective one. Com. v. Brown, 904 A.2d
925 (Pa. Super. 2006). However, while certainly not dispositive on the issue of whether reasonable suspicion existed at the time of
contact with the Defendant, the officer’s subject belief is a part of the totality of the circumstances.
The uncontroverted testimony at the suppression hearing revealed that the officer parked his vehicle, exited it and approached

the Defendant on foot. (T.R. 6/19/13, pp. 9, 20). There is no evidence on record that the officer had his weapon drawn as he
approached the Defendant. Officer Goss did not order the Defendant to stop, and he did not tell the Defendant that he was not free
to leave. (T.R. 6/19/13, p. 20). Rather, he requested that the Defendant reveal his hands for purposes of officer safety. (T.R. 6/19/13,
pp. 10, 20). He made this reasonable request due to his belief that the Defendant might be armed, given his behavior when the
officer first saw him, and because of the officer’s prior knowledge of this Defendant, which included an incident involving
firearms. (T.R. 6/19/13, pp. 10, 11-12, 21-22). There is no evidence that the officer used commanding language, yelled or raised his
voice. On the contrary, the record indicates that the officer said “please” in his request for the Defendant to reveal his hands. (T.R.
6/19/13, p. 10). Based on the totality of the circumstances, this interaction was nothing more than a mere encounter, which the
Defendant declined by fleeing the scene.
Assuming there was no pre-flight seizure of the Defendant, the inquiry then turns to whether the officers were justified in their

pursuit of the Defendant after his flight. Pursuit by officers after flight by the Defendant amounts to a seizure and, therefore, must
be justified by either reasonable suspicion to stop and frisk or probable cause to actually effectuate a seizure. Com. v. Matos, 672
A.2d 769 (Pa. 1996). Our Supreme Court has concluded that unprovoked flight in a high crime area is sufficient to create reason-
able suspicion to justify a stop and frisk. In the Interest of D.M., 781 A.2d 1161, 1164 (Pa. 2001). This is in keeping with United
States Supreme Court precedent. Illinois v. Wardlow, 528 U.S. 119 (U.S. 2000). It is also required that the person fleeing be aware
that he is, in fact, fleeing from the police.

The common elements between Wardlow, Jefferson, D.M. II, and Brown are the incident took place in a high crime area
and the suspect fled upon being confronted by the police or recognizing police presence in the immediate area.

Com. v. Washington, 51 A.3d 895, 898 (Pa. Super. 2012).

In the instant case, both officers who testified at suppression indicated that the area of the stop of the Defendant was a high
crime area. Officer Goss, who stated that the area was a “very high crime area”, testified to five (5) homicides in one block that he
personally had contact with and countless violent incidences in the area. (T.R. 6/19/13, pp. 9, 18-19, 22). Officer Matthews also
provided testimony which confirmed that the area of the stop was a high crime area. He stated that the area had open-air drug
dealing and shootings. (T.R. 6/19/13, p. 26). While no objective data was presented to support the officers’ experiences with this
area of McKeesport, this court is unaware of any case requiring such objective data. A review of the case law indicates that
officer testimony is sufficient to support the assertion that a location is a “high crime area”. (See generally: D.M., supra; Com. v.
Jefferson, 853 A.2d 404 (Pa. Super. 2004); Brown, supra).
Here, the Defendant’s flight was unprovoked. As was stated earlier, Officer Goss was merely walking toward the Defendant in

a non-threatening manner, politely requesting that he be able to see the Defendant’s hands. (T.R. 6/19/13, pp. 9-10, 20). While
Officer Matthews was approaching from the opposite direction, there is no indication in the record that his approach of the
Defendant was in any way threatening. In fact, Officer Matthews testified that the Defendant fled immediately after he exited his
vehicle and started to approach the Defendant. (T.R. 6/19/13, pp. 24, 27). Both officers were wearing uniforms and driving marked
police vehicles at the time of their encounter with the Defendant. (T.R. 6/19/13, pp. 6-7, 15, 28). Simply being approached by known
police officers, who did not exhibit from their actions anything more than a desire to talk, is not provocation to flee. D.M., supra.
It must be noted that, in addition to the Defendant’s unprovoked flight in a high crime area, which under the case law is suffi-

cient to create reasonable suspicion, as was previously cited, additional facts support that the officers had reasonable suspicion
that criminal activity was occurring. Officer Goss testified that he saw the Defendant nervously reach for his waistband, which
led him to believe that the Defendant was concealing a firearm. (T.R. 6/19/13, pp. 6, 11, 15, 21-22). The courts of Pennsylvania
recognize that such a movement can justify or bolster greater police interaction with a citizen.

Finally, if a suspect engages in hand movements that police know, based on their experience, are associated with the
secreting of a weapon, those movements will buttress the legitimacy of a protective weapons search of the location where
the hand movements occurred. In Interest of O.J., 958 A.2d 561 (Pa.Super.2008) (en banc).

Com. v. Foglia, 979 A.2d 357, 361 (Pa. Super. 2009)

Additionally, Officer Goss was familiar with both the Defendant and his companion from prior incidents, and these prior incidents
involved firearms. (T.R. 6/19/13, pp. 11-12, 20-21).

Given that the Defendant engaged in unprovoked flight from uniformed officers in a high crime area, coupled with Officer Goss’
prior knowledge that both the Defendant and his companion had incidents with firearms (T.R. 6/19/13, pp. 11-12, 20-21), and that
the Defendant’s behavior that day was suggestive of a person concealing a firearm (T.R. 6/19/13, pp. 6, 11, 21), the totality of the
circumstances indicate that there was reasonable suspicion to believe that criminal activity was afoot, that the officers were justi-
fied in their “seizure” of the Defendant by pursuing his flight, and that the officers could lawfully seize the gun discarded from
him. The doctrine of forced abandonment, as contained in Matos, supra, and its progeny, is not applicable as an unlawful pursuit
is contemplated in order to justify suppression of the discarded item. Here, the officers had reasonable suspicion at the time of the
Defendant’s flight and discarding of the gun. The pursuit of the Defendant was lawful.
This court would note that, even if the appellate court should determine that the actions of Officer Goss rose to the level of inves-

tigative detention at the time of his initial approach of the Defendant, due to his request for the Defendant to place his hands on
his head and the approach of Officer Matthews from behind, the record reflects sufficient facts to support that the officer had
“reasonable suspicion” when he initially encountered the Defendant. Many of the same reasons that support a finding of reason-
able suspicion after the Defendant’s flight were, in fact, present at the time of the initial encounter. Officer Goss, as he approached
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the Defendant was aware of the Defendant’s location in a high crime area (T.R. 6/19/13, pp. 9, 18-19, 22, 26), had observed him
reach for his waistband as if concealing a firearm (T.R. 6/19/13, pp. 6, 11, 21), noted nervous behavior from both the Defendant
and his companion (T.R. 6/19/13, p. 6), and was aware that the Defendant and his companion had previous incidents involving
firearms. (T.R. 6/19/13, pp. 11-12, 20-21).

The fundamental inquiry is an objective one, namely, whether the facts available to the officer at the moment of the [intru-
sion] warrant a man of reasonable caution in the belief that the action taken was appropriate. This assessment, like that
applicable to the determination of probable cause, requires an evaluation of the totality of the circumstances, with a lesser
showing needed to demonstrate reasonable suspicion in terms of both quantity or content and reliability.

Com. v. Taggart, 997 A.2d 1189, 1193 (Pa. Super. 2010).

Under the facts above, an objective review justifies that Officer Goss had reasonable suspicion at the time of his initial contact with
the Defendant.
This court did not err in denying the Defendant’s suppression motion. The firearm in this case was not improperly seized. The

Defendant’s conviction and sentence should not be overturned on this basis.
The Defendant’s second allegation of error is that the court abused its discretion in sentencing the Defendant because it did not

consider the rehabilitative needs of the Defendant or his personal factors and circumstances. However, this court had the benefit
of a thorough presentence report and listened carefully to the statements of the Defendant and the mother of the Defendant’s son
prior to sentencing the Defendant. This court provided its thought process for the sentence on the record quite clearly when speak-
ing to the Defendant during sentencing. (T.R. 11/21/13, pp. 6-11). Those reasons included the Defendant’s prior criminal history
(which included his plea to the same exact crime six (6) months prior to the charges in this case), his failure at community super-
vision (he committed the crime in this case less than two (2) months after he was released from jail on his previous case), the
serious nature of the crime, and the lack of remorse of the Defendant. (T.R. 11/21/13, p. 8).
Sentencing is a matter vested within the sound discretion of the sentencing judge and will not be disturbed on appeal absent a

manifest abuse of discretion. Com. v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). To constitute an abuse of discretion, the
sentence imposed must either exceed the statutory limits or be manifestly excessive. Com. v. Gaddis, 639 A.2d 462, 469 (Pa. Super.
2003). An abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court
ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly
unreasonable decision. Mouzon, supra, at 1128. In determining whether a sentence is manifestly excessive, the appellate court
must give great weight to the sentencing court’s discretion, as the court is in the best position to measure factors such as the nature
of the crime, the defendant’s character, and the defendant’s display of remorse, defiance or indifference. Com. v. Ellis, 700 A.2d
948, 958 (Pa. Super. 1997).
Where an excessiveness claim is based on a court’s sentencing outside of the standard guideline ranges, an appellate court

looks, at a minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. Com. v.
Rodda, 723 A.2d 212, 214 (Pa. Super. 1999). When the court so indicates, it may deviate from the guidelines to fashion a sentence
which takes into account the protection of the public, the rehabilitative needs of the defendant, and the gravity of the particular
offenses as it relates to the impact on the victim and the community, so long as the court also states the factual basis and specific
reasons to deviate from the guidelines. Mouzon, supra, at 1128. Sentencing guidelines are merely advisory, and the sentencing
court may sentence a defendant outside of the guidelines so long as it places its reasons for deviation on the record. Com. v.
Cunningham, 805 A.2d 566, 575 (Pa. Super. 2002).
This court sentenced within the standard range of the guidelines for the crime of which the Defendant was convicted. In fact,

the sentence was squarely in the middle of the standard range of the guidelines. The record clearly supports this court’s sentence,
especially when this was the Defendant’s second conviction for the same charge within five (5) months. This court exercised its
discretion when sentencing the Defendant, and that exercise of discretion should not be disturbed on appeal.
Based on the foregoing, the jury verdict in this case and this court’s sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 1, 2014

Commonwealth of Pennsylvania v.
Michael Johns

Criminal Appeal—Sentencing (Discretionary Aspects)—Evidence—Sufficiency—Sentencing (Legality)—POSS/PWID—
Motion to Sever Charges—Expert Testimony—Insurance Fraud—RRRI—Police Officer an Aggravating Factor at Sentencing

Former police officer engaged in pattern of criminal activity including lying on police reports and helping informants to obtain drugs

No. CC 201210711. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 9, 2014.

OPINION OF THE COURT
The Defendant was charged by criminal information with the following offenses:

Count 1 – Criminal Attempt – Insurance Fraud - 18 Pa. C.S. § 901(A);

Count 2 – Manufacture or Delivery of a Controlled Substance - 35 P.S. § 780-113(A)(30);

Count 3 – Possession with Intent to Deliver Controlled Substance - 35 P.S. § 780-113(A)(30);

Count 4 – Possession of a Controlled Substance – 35 P.S. § 780-113(A)(16);
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Count 5 – Promoting Prostitution – 18 Pa. C.S. § 5902(B)(1);

Count 6 – Promoting Prostitution – 18 Pa. C.S. § 5902(B)(6);

Count 7 – Criminal Use of Communication Facility – 18 Pa. C.S. § 7512(A);

Count 8 – Obstruction of Administration of Law and Other Government Function – 18 Pa. C.S. § 5101;

Count 9 – False Reports – 18 Pa. C.S. Pa C. S. § 4906(B)(1);

Count 10 – Possession of a Controlled Substance – 35 P.S. § 780-113(A)(32);

Count 11 – Possession of Drug Paraphernalia – 35 P.S. § 780-113(A)(32)

Count 12 – Official Oppression – 18 Pa. C. S. § 5301(1);

Count 13 – Theft By Unlawful Taking – 18 Pa. C/S§ 3921(A);

Count 14 – Receiving Stolen Property – 18 Pa. § 3925(A);

Count 15 – False Statement Under Penalty – 18 Pa. C.S. § 4904(B);

Count 16 – Conspiracy – Possession With Intent to Manufacture or Delivery of a Controlled Substance – 18 Pa. C. S. §
903(C); and

Count 17 – Insurance Fraud – 18 Pa. C. S. § 4117(A)(2).1

Prior to trial, the Defendant filed a Motion seeking to have the charges at Counts 12 through 15 severed from the remaining
counts. This Motion was denied. The Defendant then proceeded to a jury trial, which occurred between May 7th and 14th, 2013.
At the conclusion of the trial, the jury found the Defendant guilty at Counts 1, 2, 3, 4, 8, 9, 12 and 16. He was acquitted at the remain-
ing counts. The Defendant appeared for sentencing on August 14, 2013. He was sentenced to consecutive periods of incarceration
of not less than nine (9) nor more than eighteen (18) months at Counts 2 and 16. This court imposed periods of probation for the
remaining charges on which the Defendant was convicted, including five (5) years of probation at Count 1 and two (2) years of
probation at Counts 8 and Count 12, which were ordered to run consecutive to the five (5) year period of probation, but concurrent
to one another.
The Defendant filed a Post-Sentence Motion challenging the denial of his motion to sever, arguing that the evidence was not

sufficient as to most counts and claiming that the sentence was excessive and an abuse of discretion. After argument on October
22, 2013, the Post-Sentence Motion was denied. Trial Counsel withdrew, and the Office of the Public Defender was appointed.
No Notice of Appeal was filed following the denial of the Post-Sentence Motion. Defendant’s new counsel filed a Post Conviction

Relief Act (PCRA) Petition, alleging that trial counsel was ineffective for failing to file a timely appeal. Without objection from the
Commonwealth, this court granted the Post Conviction Relief Act Petition and reinstated the Defendant’s right to appeal. A Notice
of Appeal was filed and, pursuant to this court’s Order, a Concise Statement of Errors Complained of on Appeal was filed. In this
Concise Statement, the Defendant identified the following claims of error that he intends to raise in the Superior Court:

1. The court erred in denying the Defendant’s motion to sever the charges of unsworn falsification to law enforcement
and of official oppression from the remaining charges;

2. The court erred in permitting the Commonwealth to present Keith Maceil as an expert regarding the cause of vehicular
damage;

3. The trial court erred in permitting Pittsburgh Police Detective Michael Schopp to testify as to Pittsburgh Police
Department common practices;

4. The evidence was insufficient to sustain the verdict of guilty on the charge of official oppression;

5. The evidence was insufficient to sustain the verdict of the charge of attempted insurance fraud;

6. The evidence was insufficient to sustain the verdict on the charge of possession with intent to deliver a controlled
substance;

7. The evidence was insufficient to sustain the verdict as to the charge of delivery of a controlled substance;

8. The evidence was insufficient to sustain the verdict as to the charge of theft of the identification card;2

9. The evidence was insufficient to sustain the verdict as to the charge of receipt of stolen property with regard to the ID
card;3

10. The court erred when it imposed an illegal sentence upon the Defendant in that the sentence did not include a recidi-
vism risk reduction in sentence;

11. The sentence imposed was manifestly excessive;

12. The court erred in failing to give proper weight to mitigating circumstances in determining the sentence;

13. The trial court erred in giving undue weight to aggravating circumstances with regard to sentencing; and

14. The court erred in considering the defendant’s employment as a police officer as an aggravating circumstance.

Turning first to the severance issue, the charges at Counts 12 through 15 arose out of the discovery, during the search of the
Defendant’s apartment following a controlled buy of narcotics involving the Defendant, of an ID card for a William D. Jackson.
(N.T. 121-124). Mr. Jackson testified at trial that in 2008 the Defendant arrested him for disorderly conduct and public intoxica-
tion. (N.T. 158-159). The Defendant searched him, took his identification card and took him to the county jail where he remained
overnight. (N.T. 160-161). After being released, Mr. Jackson pled guilty to the summary offenses. (N.T. 162-163, 167-168).
Detective Michael Schopp testified that the procedures of the Pittsburgh Police Department regarding arrests for offenses graded
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as misdemeanors of the third degree provide that, unless the person was unable to provide a valid identification, the individual is
to be charged by citation rather than taken into custody. (N.T. 89-90). Commonwealth Exhibit 14 included the Criminal Complaint
and Affidavit of Probable Cause from Mr. Jackson’s arrest. In that affidavit, the Defendant averred that Mr. Jackson did not have
a valid ID and proffered that as the reason for the physical arrest rather than the issuance of a citation. (Com. Exhibit 14).

In Commonwealth v. Collins, our Supreme Court reiterated the well-known test for deciding a motion to sever:

(1)whether the evidence of each of the offenses would be admissible in a separate trial for the other; (2) whether such
evidence is capable of separation by the jury so as to avoid danger of confusion; and, if the answers to these inquiries are
in the affirmative, (3) whether the defendant will be unduly prejudiced by the consolidation of offenses.

Commonwealth v. Collins, 703 A.2d 418, 422 (Pa. 1997).

The decision whether to sever the charges is left in the sound discretion of the trial court, and that decision should not be disturbed
on appeal absent showing a manifest abuse of that discretion. Commonwealth v. Presbury, 665 A2.d 825, 827-28 (Pa. Super. 1995).
This court did not abuse its discretion in refusing to sever the 2008 charges. The evidence of the Defendant’s possession of

William Jackson’s identification card, and how he came to possess it, would have been admissible in a trial on the other charges.
The ID card was found during the search of the Defendant’s apartment. Paraphernalia for the ingestion and packaging of heroin
was also found. (N.T. 122-123). Any evidence tending to demonstrate that a defendant resided in, or had control over, a residence
where controlled substances or other contraband is found is relevant. The ID card of Mr. Jackson, standing alone, would not have
been relevant. In fact, it could certainly have been used by the defense to argue that others had access to, or control over, the
residence. The evidence explaining the Defendant’s connection to that ID, and how it came to be in his possession, was relevant
as “indicia” or proof of the Defendant’s residency in the apartment. The evidence was also capable of being separated by the jury
and was not likely to confuse them. Moreover, the Defendant suffered no prejudice in having the cases tried together.
The Defendant next claims that the court erred in permitting Keith Maceil to testify as an expert regarding the cause of vehic-

ular damage. The charge of Criminal Attempt- Insurance Fraud arose out of damage sustained by a vehicle that the Defendant
rented. When the Defendant’s vehicle was returned to the rental agency, it had substantial, observable damage. (N.T. 45-47). The
rental agency advised the Defendant that the rental agency’s insurance would not cover the damage. The Defendant then attempted
to have his own insurance carrier, State Farm, cover the damage. In seeking coverage and making an insurance claim, the
Defendant told the State Farm adjuster that he had parked the car on the street and, when he returned later, the vehicle was
damaged. (N.T. 246-247; Com. Exhibit 15).
David Borandi testified that he was driving the vehicle that the Defendant had rented when he got stuck in the mud and, as he

attempted to free the vehicle, the vehicle struck a tree. (N.T. 147-150). Mr. Borandi and the Defendant spoke about the damage that
Borandi had caused to the vehicle. (N.T. 150-152, 156-157). This evidence, if believed, establishes that the Defendant knew that the
vehicle had not been damaged in a hit and run accident, but, rather, was damaged when it was being operated by a person not
authorized by the rental agreement to do so. (N.T. 153).
The Commonwealth also called Keith Maceil, the owner of the auto body business that repaired the damages to the rental

vehicle, to testify at trial. (N.T. 209). Mr. Maceil was offered by the Commonwealth as an expert in the area of auto body repair.
(N.T. 212). The Defendant objected to the proffer of Mr. Maceil as an expert, claiming that the witness was not properly qualified.
This claim is wholly without merit. In order to qualify as an expert witness in a given field, a witness need only possess more

expertise than is within the ordinary range of training, knowledge, intelligence, or experience. Miller v. Brass Rail Tavern, Inc.,
664 A.2d 525, 528 (Pa. 1995). Thus, ordinarily, “the test to be applied when qualifying an expert witness is whether the witness has
any reasonable pretension to specialized knowledge on the subject under investigation.” Id. at 528 (emphasis in original).
Mr. Maceil testified that he has operated his own auto body repair business since 1988 and that he had worked for others before

that. As this court stated when overruling the Defendant’s objection, “Expertise is not required to come from books and classes,
but certainly from experience…” (N.T. 214). This witness had over twenty-five (25) years experience repairing damage to the
bodies of automobiles. (N.T. 209). That experience provided him with the ability to offer an opinion as to the possible causes of the
damage to the Defendant’s rental vehicle. Clearly, Mr. Maceil possessed more expertise in this area than a person with ordinary
training, knowledge, intelligence or experience.
Next the Defendant complains that the court erred in permitting Detective Michael Schopp to testify that it was the policy of

the Pittsburgh Police Department to issue citations for summary offenses, unless the person charged could not provide a valid ID.
The Defendant objected on the basis that such testimony would constitute expert testimony. (N.T. 88). Such testimony is not, and
was not, expert testimony. Detective Schopp was not offering his opinion; he was testifying to the fact that the Pittsburgh Police
Department has a policy or routine practice of not taking persons into custody for minor offenses unless they cannot be identified.
Evidence establishing the routine practice of an organization is admissible. Pa. R. Evid. 406. Detective Schopp’s testimony regard-
ing the routine practice of the Pittsburgh Police Department was clearly admissible.
The Defendant has raised sufficiency of the evidence challenges to four (4) of the counts at which the jury returned guilty

verdicts, namely, Counts 1, 2, 3, and 12. Before turning to these specific counts, the court would note that the well-established test
for a challenge to the sufficiency of the evidence is whether the evidence, taken in a light favorable to the Commonwealth as
verdict winner, establishes each and every element of the offenses charged beyond a reasonable doubt. Commonwealth v. Noel
Matos Montalvo, 956 A.2d 926, 932 (Pa. 2008). The Commonwealth is entitled to all reasonable inferences from the evidence, and
credibility determinations are the sole province of the finder of fact. A challenge to the credibility of a witness is not a basis for a
claim that the evidence was insufficient. A jury is free to believe some, all or none of the testimony of any witness presented by
either party and to accept or reject any evidence submitted by either party. Commonwealth v. Cousar, 928 A.2d 1025, 1033 (Pa.
2007).
The Defendant first contends, in his Statement of Matters Complained of on Appeal, that the evidence was insufficient as to the

charge of Official Oppression, Count 12. The offense of Official Oppression requires proof that:

A person acting or purporting to act in an official capacity or taking advantage of such actual or purported capacity
commits a misdemeanor of the second degree if, knowing that his conduct is illegal, he:

(1) subjects another to arrest, detention, search, seizure, mistreatment, dispossession, assessment, lien or other infringe-
ment of personal or property rights; or
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(2) denies or impedes another in the exercise or enjoyment of any right, privilege, power or immunity.

18 Pa. C.S.A. § 5301.

Thus, the elements that were required to be proven were: (1) that the Defendant was acting in his official capacity, or purported
to be doing so, when he arrested William D. Jackson; 2) that he subjected Mr. Jackson to “… arrest, detention, search, seizure,
mistreatment, dispossession, assessment, lien or other infringement of personal or property rights”; and, 3) that he did so
knowing that his conduct was illegal.
The first two (2) elements were not disputed at trial. Mr. Jackson was arrested by the Defendant acting in his official capacity

as a police officer. That he did so knowing that it was illegal was established by the testimony of Mr. Jackson, who claimed to have
given the officer his ID (N.T. 160-161), and the testimony of Detective Schopp regarding the policy of the City of Pittsburgh Police
Department (N.T. 89-90), as well as the false statements made in the police report and affidavit of probable cause prepared by the
Defendant. (Com. Exhibit 14).
The verdict on this charge turned entirely on credibility. The Defendant claimed that Mr. Jackson never provided him with an

ID (N.T. 235-236) at the time of his arrest, while Mr. Jackson claimed that he did. (N.T. 160-161). Obviously, the jury resolved this
credibility determination against the Defendant. The jurors apparently believed Mr. Jackson, given the conviction on the charge,
which meant that they believed that the Defendant took the ID, lied in the police report and affidavit of probable cause and, there-
by, caused Mr. Jackson to be arrested and jailed. These facts, establishing that the Defendant caused the arrest and detention of
Mr. Jackson by making false statements in official documents, were sufficient to allow the jury to find the Defendant guilty.
Next, the Defendant claims that the evidence was insufficient to establish the charge of Criminal Attempt-Insurance Fraud,

Count 1. The offense of Insurance Fraud is defined in 18 Pa. C.S.A. § 4117, which provides:

(a) Offense defined.—A person commits an offense if the person does any of the following:

. . . 

(2) Knowingly and with the intent to defraud any insurer or self-insured, presents or causes to be presented to any insurer
or self-insured any statement forming a part of, or in support of, a claim that contains any false, incomplete or mislead-
ing information concerning any fact or thing material to the claim.

Criminal Attempt is when, with intent to commit a specific crime, a person does any act which constitutes a substantial step toward
the commission of that crime. 18 Pa. C.S.A. § 901.
The Commonwealth’s evidence established that the Defendant made material false statements to his insurance company, State

Farm, in an attempt to get the insurance company to pay for the damages to the vehicle. Those material false statements were that
the vehicle was struck by an unknown driver while it sat outside of the Defendant’s apartment while he was doing laundry. (N.T.
237-238; Com. Exhibit 15). David Borandi, who drove the Defendant’s rented vehicle transporting the women who were providing
escort services, testified that the damage to the vehicle occurred when he was on a trip for one of the girls, the car got stuck in the
mud and, as he was attempting to remove it, struck a telephone pole or tree. (N.T. 144-145, 147-150). Borandi indicated in his
testimony that he told the Defendant how the damage occurred shortly after the incident. (N.T. 150-152, 156-157).
Once again, the verdict on this charge turned on the credibility of the witnesses. If the jury believed the Defendant’s version of

how the vehicle sustained damage, then he did not attempt to commit insurance fraud. If, however, the jury believed Mr. Borandi,
then that testimony established that the Defendant had made a material false statement to an insurance company in an attempt to
secure payment. By its verdict, the jury indicated that the credibility determination was, once again, made adversely to the
Defendant. Although the defense correctly pointed out that State Farm made no payment on this claim, the making of the false
statement to secure payment of an insurance claim in and of itself certainly constituted a substantial step toward the commission
of the crime of Insurance Fraud.
The next two (2) insufficiency of the evidence claims involve the charges of Possession with Intent to Deliver and Delivery of

a Controlled Substance, Counts 2 and 3.4 These charges arose out of an undercover operation on August 27, 2011 which involved
two cooperating witnesses, Regina Sill and Crystal Waz. (N.T. 105-106). Both cooperating witnesses had previously been arrested
and charged with prostitution and drug offenses, and they had agreed to assist in the investigation of the Defendant’s activities.
(N.T. 107). Regina Silla told the Defendant that she and Ms. Waz had an appointment at a South Hills hotel to perform for some
men. (N.T. 107). The Defendant agreed to drive the women there in a yellow cab that he periodically drove. The women entered
the hotel room while the Defendant waited in the cab. The women were met at the hotel by Detective Todd Naylor, a narcotics
investigator, who provided the women with $320.00 in official funds and activated recording devices hidden on the women. (N.T.
108-109).
The women returned to the Defendant’s vehicle and advised him that they wanted to travel to the Northside of Pittsburgh to

purchase heroin from a dealer known as “Fresh”. (N.T. 108-109). The conversation in the cab on the trip to the Northside was
recorded and then played for the jury during the trial. (N.T. 113; Com. Exhibit 9). The Defendant was clearly made aware during
the cab ride that the women were going to the Northside to secure heroin that they would, in turn, deliver to an individual named
“Scott,” who was waiting for them at another hotel. (N.T. 109-110, 131-132).
The Defendant drove the women to meet Fresh and waited in the cab as Ms. Silla left the vehicle to go purchase the heroin.

(N.T. 109-110). When Ms. Silla returned, the Defendant drove the women to the Best Western Hotel in Greentree where they were
to perform for, and provide the drugs to, another customer. (N.T. 110, 131-132). The women left the cab, entered the room at the
Best Western and provided nineteen (19) glassine stamp bags, later determined to contain 1.23 grams of heroin, to Detective
Naylor. (N.T. 116-117, 132). The women were searched again and then released. (N.T. 116-117, 132).
Two (2) days later, the Defendant was arrested, and his residence was searched pursuant to a search warrant. (N.T. 121).

Paraphernalia commonly associated with the use of heroin, including a glassine baggie, a syringe, a spoon and a lighter, were
found. (N.T. 122-123). The glassine baggie bore the same identifying stamp as the nineteen (19) glassine stamp bags purchased by
Regina Silla on the 27th. (N.T. 122-123, 139). The syringe and spoon held residue that testing confirmed to be heroin. (N.T. 125-126;
Com. Exhibit 12). It was during this search that the identification of Mr. William Jackson was also found. (N.T. 121-124).
The Defendant also testified on his own behalf. (N.T. 220-261). He testified that he knew that Ms. Regina Silla was a heroin addict.

(N.T. 230). He admitted that, on the night in question, that he drove Regina Silla and Crystal Waz to see Fresh on the Northside. (N.T.
227-229, 247). He further acknowledged that he knew that Ms. Silla obtained her drugs from him. (N.T. 247). He also was present
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when Regina Silla discussed taking to drugs to “Scott” at the Best Western Hotel in Greentree. (N.T. 109-110, 131-132).
The Defendant was charged with Possession with Intent to Deliver and Delivery of a Controlled Substance based on his agree-

ment to drive the cooperating witnesses to the Northside to purchase heroin and then to the Best Western Motel to deliver it to
someone named Scott. He was charged as an accomplice and a co-conspirator, not as a principal.
It is well-established that a defendant who was not a principal actor in committing the crime may, nevertheless, be liable for

the crime if he was an accomplice of a principal actor. Commonwealth v. Bradley, 392 A.2d 688, 690 (Pa. Super. 1978). A person is
an accomplice of a principal if “with the intent of promoting or facilitating the commission of the offense, he: (i) solicit[ed the prin-
cipal] to commit it; or (ii) aid[ed] or agree[d] or attempt[ed] to aid such other person in planning or committing it.” Commonwealth
v. Spotz, 716 A.2d 580, 585 (Pa. 1998).
Thus, there is a two (2) prong test for determining if a defendant can be found guilty as an “accomplice.” See Commonwealth

v. Woodward, 614 A.2d 239, 242 (Pa. Super.1992). First, it must be established that the defendant intended to aid or promote the
underlying offense. Second, there must be evidence that the defendant actively participated in the crime by soliciting, aiding, or
agreeing to aid the principal. While these two (2) requirements may be established by circumstantial evidence, a defendant
cannot be an accomplice simply based on evidence that he knew about the crime or was present at the crime scene. Commonwealth
v. Wagaman, 426 627 A.2d 735, 740 (Pa. Super. 1993). There must be some additional evidence that the defendant intended to aid
in the commission of the underlying crime, and then did, or attempted to do, so. With regard to the amount of aid, it need not be
substantial so long as it was offered to the principal to assist him in committing or attempting to commit the crime. See
Commonwealth v. Cox, 686 A.2d 1279, 1286 (Pa. 1997).
The Defendant’s conduct in the instant case met both prongs of this test. The recorded conversation in the taxi established that

the Defendant knew that the purpose in driving to the Northside was the purchase of heroin from “Fresh.” (N.T. 108-109). He
admitted as much in his direct examination when he testified that he knew that the purpose of driving to the Northside was to “to
see Fresh” and that the purpose of seeing Fresh was for Regina to “get drugs”. (N.T. 247). The taped conversation also established
that the Defendant knew that the purpose in driving to the Best Western in Greentree was to deliver the heroin to another person
there. (N.T. 109-110, 131-132). This evidence was sufficient to establish the intent of the Defendant. The act of driving the taxi, first
to buy the heroin and then to deliver it to Greentree, established the second prong of the test, that the Defendant aided or assisted
in the commission of the crime.
The Defendant was also liable as a co-conspirator. He has not challenged the sufficiency of the evidence as to his conviction for

criminal conspiracy. Accordingly, the Defendant has conceded that the evidence was sufficient to establish that he entered into a
conspiracy to possess with intent to deliver, or deliver, the heroin. “Once the trier of fact finds that there was an agreement and
the defendant intentionally entered into the agreement, that defendant may be liable for the overt acts committed in furtherance
of the conspiracy regardless of which co-conspirator committed the act.” Commonwealth v. Murphy, 844 A.2d 1228, 1238
(Pa. 2004).
The agreement having been established by the conviction for criminal conspiracy, all that remained was for the Commonwealth

to prove the overt acts committed in furtherance of the conspiracy. The Commonwealth did so through the evidence establishing
that the other parties to the agreement, Regina Sill and Crystal Waz, possessed the heroin with the intent to deliver it to Scott and
then actually did deliver it, with the aid and assistance of the Defendant. The Defendant drove the cooperating witnesses to the
Northside, knowing that they were buying heroin. (N.T. 108-109). He waited for the purchase of the drugs to be complete. (N.T. 109-
110). He then drove the women to the Best Western, knowing that they were in possession of heroin and that they were going to
deliver it to a customer named Scott. (N.T. 109-110, 131-132). The evidence establishing these facts was not disputed at trial and
constituted sufficient evidence to support the verdict of guilty as to the drug related offenses.
The Defendant has raised five (5) challenges to the sentence imposed by this court. First, he claims that the court erred when

it imposed an illegal sentence. The Defendant claimed that his sentence was illegal because he asserts that the sentence did not
include a recidivism risk reduction in sentence. The record establishes that the court did make a recommendation for a recidivism
risk reduction incentive. At page 18 of the sentencing transcript, after the Commonwealth noted the Defendant’s eligibility for an
RRRI sentence, this court said: “We will make a recommendation for RRRI on the record.” (N.T. 8/14/13, p.18). The sentencing
order indicates that a reduction of 6 months and 22 days was made. Accordingly, this claim is meritless.
In his final four (4) claims, the Defendant asserts that his sentence was manifestly excessive and an abuse of discretion. Though

he raises this claim in four (4) separate paragraphs, each paragraph involves a challenge to the court’s discretion in imposing
sentence. According to the Defendant, the court did not give due consideration to the fact that: 1) the Defendant’s offenses were
non-violent; 2) he had no prior arrests; 3) he served 17 years as a police officer; 4) he received multiple commendations as an
officer; and, 5) he was veteran. In addition, the Defendant claims that the court erred in considering the Defendant’s status as a
police officer as an aggravating circumstance when it should have been considered a mitigating factor.
Sentencing is a matter vested within the sound discretion of the sentencing judge and will not be disturbed on appeal absent a

manifest abuse of discretion. Com. v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). To constitute an abuse of discretion, the
sentence imposed must either exceed the statutory limits or be manifestly excessive. Com. v. Gaddis, 639 A.2d 462, 469 (Pa. Super.
2003). An abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court
ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly
unreasonable decision. Mouzon, supra, at 1128. In determining whether a sentence is manifestly excessive, the appellate court
must give great weight to the sentencing court’s discretion, as the court is in the best position to measure factors such as the nature
of the crime, the defendant’s character, and the defendant’s display of remorse, defiance or indifference. Com. v. Ellis, 700 A.2d
948, 958 (Pa. Super. 1997).
Where an excessiveness claim is based on a court’s sentencing outside of the standard guideline ranges, an appellate court

looks, at a minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. Com. v.
Rodda, 723 A.2d 212, 214 (Pa. Super. 1999). When the court so indicates, it may deviate from the guidelines to fashion a sentence
which takes into account the protection of the public, the rehabilitative needs of the defendant, and the gravity of the particular
offenses as it relates to the impact on the victim and the community, so long as the court also states the factual basis and specific
reasons to deviate from the guidelines. Mouzon, supra, at 1128. Sentencing guidelines are merely advisory, and the sentencing
court may sentence a defendant outside of the guidelines so long as it places its reasons for deviation on the record. Com. v.
Cunningham, 805 A.2d 566, 575 (Pa. Super. 2002).
In setting a sentence, a court has discretion to run the sentence concurrently with or consecutively to other sentences being
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imposed. Mouzon, supra, at 1130. The Superior Court has expressed concern that running sentences concurrently as a matter of
habit can give a defendant a “volume discount” for separate criminal acts. Com. v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995).
This court gave due consideration to all of the circumstances of the Defendant’s life and of the circumstances of the offenses

involved here. That consideration led to a sentence in the standard range of the sentencing guidelines on the two (2) offenses for
which a term of imprisonment was imposed. The court did take into consideration that the Defendant, at the time he was commit-
ting these offenses over an extended time period, was also employed as a Pittsburgh Police Officer. Unlike the defendant in
Commonwealth v. Lowe, 522 A.2d 614 (Pa. Super. 1987), this case did not involve a single criminal incident; it involved a pattern
of criminal activity engaged in over a period of time. The Superior Court in Lowe, supra, held that, where there is one isolated
criminal incident after twenty-eight (28) years as a State Trooper, the fact that the defendant was a police officer should not be
considered a factor warranting a harsher sentence.
Here, however, there was not a single, isolated incident. The two (2) offenses for which the sentence of incarceration were

imposed occurred on different dates, involved different facts and suggested a pattern of criminal activity. When a police officer
engages in separate criminal offenses over an extended period of time, as the evidence in this trial revealed, it would be improper
for this court to ignore that breach of the public trust in fashioning its sentence.
It is also important to note that the court did not give the Defendant a sentence in the aggravated range. This is proof that this

court did not consider the Defendant’s status as a police officer as an aggravating factor because the sentence was not in the aggra-
vated range. When the Superior Court in Lowe, supra, vacated the sentence, it did so because the sentencing court cited to the
defendant’s status as a former police officer as being an aggravating factor, warranting a sentence in the aggravated range. This
court simply considered the defendant’s status as a police officer, along with all other facts and circumstances surrounding the
Defendant and his offenses, to determine where in the standard range guideline his sentence should fall.
As the Defendant’s sentence was not manifestly excessive and was not an abuse of discretion, the judgment of sentence should

be affirmed on appeal.
For all of the foregoing reasons, the Defendant’s convictions and sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 9, 2014

1 The Commonwealth withdrew count 17 prior to the commencement of trial.
2 This claim was withdrawn prior to the completion of this Opinion.
3 This claim was withdrawn prior to the completion of this Opinion.
4 The Defendant was also charged with Criminal Conspiracy, with the object of the conspiracy being the Possession with Intent to
Deliver and/or the Delivery of the heroin. The Defendant has not challenged the sufficiency of the evidence as to this charge.

Commonwealth of Pennsylvania v.
Sharon Lynn Corona

Criminal Appeal—Suppression—Commonwealth Appeal—Improper Seizure

Police car that pulls up next to legally parked vehicle in parking lot engages in more than mere encounter and must have
reasonable suspicion for seizure.

No. CC 2013-13881. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, J.—October 6, 2014.

OPINION
This is an appeal from an order granting a Motion to Suppress after a hearing was held on March 20, 2014.
The Commonwealth filed an Interlocutory Appeal to the Superior Court on April 21, 2014. For the reasons set forth below, the

Order of this Court Granting the Motion to Suppress was not in error and should be affirmed.
The testimony in this case is summarized as follows. On July 3, 2013, Plum Borough Police Officer Daniel Moriarty was on

routine patrol in uniform in a marked vehicle. (T.T.)1 at 4. Officer Moriarty was driving west on Saltzburg Road at approximately
2:30a.m. when he noticed a car with its lights on parked in the parking lot of a local business (T.T.) at 4 and 20. The car was
completely off the road pulled off into that parking lot. (T.T.) at 12 and 20-21. The officer thought it had to be investigated because
it was odd that a car was stopped at that location. (T.T.) at 5. Officer Moriarty passed the vehicle and then backed up his vehicle
and put his window down to speak with the driver and ask what she was doing. (T.T.) at 4,5. The driver, Ms. Corona, stated she was
waiting for someone. (T.T.) at 5. Officer Moriarty noticed slurred speech on the driver and decided to have a conversation with her.
(T.T.) at 6. Officer Moriarty does not recall which words were slurred in his very brief conversation with Ms. Corona and based his
observation of slurred speech on one sentence. (T.T.) at 23. Officer Moriarty did not observe her vehicle in operation, nor did
he observe a motor vehicle code violation. (T.T.) at 24. At that point the Officer told the Ms. Corona to “hang on” and exited his
vehicle to further investigate. (T.T.) at 6.
After the Officer exited his vehicle Ms. Corona once again stated she was waiting for someone. (T.T.) at 7. The person she was

waiting for drove by as they were speaking with each other. (T.T.) at 7. Officer Moriarty later noticed glassy eyes and an odor of
alcohol on her breath. (T.T.) at 7. Shortly after that, a person did call the driver on her cell phone and then came through on her
Blue Tooth in her vehicle. (T.T.) at 8. After the phone call, Officer Moriarty asked Ms. Corona to exit the car and perform field
sobriety tests. (T.T.) at 9. After administering the field sobriety tests, the officer determined Ms. Corona was intoxicated. (T.T.) at
12. Subsequently, he placed her in handcuffs and under arrest. (T.T.) at 14. This court granted the Motion to Suppress and this timely
appeal by the Commonwealth followed.
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The Concise Statement of Errors Complained of on Appeal filed by the Commonwealth raises one issue on appeal:

1. Did the trial court err in finding that the police officer’s actions and statements rendered the instant encounter a seizure
that was not supported by either reasonable suspicion or probable cause and thereby granting the Motion to Suppress?

Upon careful review of the record in this case, the Court concludes that the evidence was sufficient to support the granting of
the suppression motion and that the Court did not err in doing so.
When reviewing an appeal from a suppression motion, the appellate courts must consider “whether the factual findings are

supported by the record and whether the legal conclusions drawn from those facts are correct…. Where the record supports the
findings of the suppression court, [the appellate courts] are abound by those facts and may reverse only if the legal conclusions
drawn therefrom are in error.” Commonwealth v. Leonard, 2008 WL 2358200, p. 2 (Pa.Super. 2008). “When the Commonwealth
appeals from a suppression order, we follow a clearly defined standard of review. The suppression court’s findings of fact bind an
appellate court if the record supports those findings.” Commonwealth v. Dukeman, 917 A.2d 338, 341 (Pa. Super. Ct. 2007).
The defense argued that as soon as Officer Moriarty pulled alongside Ms. Corona it was a seizure that was not supported by

either reasonable suspicion or probable cause. The Commonwealth argues that the initial pulling alongside Ms. Corona was a mere
encounter. In light of the facts of this case, the court finds the initial pulling alongside Ms. Corona when she is legally parked and
has committed no vehicle code violations a seizure that was unsupported by either reasonable suspicion or probable cause.

The Supreme Court of Pennsylvania has defined three types of police citizen interaction: a mere encounter, an inves-
tigative detention, and a custodial detention. Commonwealth v. Boswell, 554 Pa. 275, 721 A.2d 336, 340 (1998). A mere
encounter between police and a citizen “need not be supported by any level of suspicion, and carr[ies] no official
compulsion on the part of the citizen to stop or to respond.” Commonwealth v. Riley, 715 A.2d 1131, 1134 (Pa.Super.1998).
An investigatory stop, which subjects a suspect to a stop and a period of detention, but does not involve such coercive
conditions as to constitute an arrest, requires a reasonable suspicion that criminal activity is afoot. See Terry v. Ohio, 392
U.S. 1, 21, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). A custodial search is an arrest and must be supported by probable cause. Id.

Commonwealth v. Kendall, 976 A.2d 506 (Pa.Super. 2009)

In evaluating whether an interaction rises to the level of an investigative detention, “the court must examine all the circum-
stances and determine whether police action would have made a reasonable person believe he was not free to go and was subject
to the officer’s orders.” Commonwealth v. Stevenson, 832 A.2d 1123, 1127 (Pa.Super.2003).
In Commonwealth v. Hill, 874 A.2d 1214 (Pa.Super. 2005), the Superior Court held that defendant’s encounter with the police

after he pulled to the side of the road was a seizure and not a mere encounter. Id at 1219. In Commonwealth v. Hill, the defendant
pulled his truck to the side of the road in an effort to allow another motorist to pass. Id. at 1219. The officer pulled over behind the
truck, activated his lights, and approached the truck to ascertain whether the defendant needed assistance. Id. at 1216. When the
officer spoke to the defendant he detected an odor of alcohol on his breath; following a brief investigation, he arrested the defen-
dant for driving under the influence of alcohol. Id. at 1216. The court found that the defendant had no reason to expect that a police
officer would stop to render aid. Id. at 1219.
In addition, the court held that the defendant did not commit any traffic violations and operated his vehicle in a safe manner at

all relevant times on the night in question. Id. at 1219. The officer did testify that the defendant was not free to leave the scene
after he activated his lights, failing to state any articulate facts at the suppression hearing that would give rise to a reasonable
suspicion of criminal activity and thereby the detention was invalid. Id. at 1219, 1220.
In the case at hand, Officer Moriarty passed a vehicle legally parked in a parking lot. The vehicle lights were on and the emer-

gency flashers were not on. (T.T.) at 6. Officer Moriarty does not recall if he activated his lights or not when he pulled off the road.
(T.T) at 23. Further, he testified that he did not observe the defendant commit any moving or traffic violations. (T.T.) at 24. The officer
testified that he pulled up alongside the defendant because it was suspicious in nature for a car to be parked at that location. (T.T.) at
25. In fact, on direct examination the Officer testified that the defendant was pulled over on the side of the road and that it was “odd
for a vehicle to be where it was” and that it definitely needed to be looked into. (T.T.) at 5 The Officer later acknowledged that the
defendant was parked in a parking lot. (T.T.) at 12-13. He further testified that his stop was investigatory in nature. (T.T.) at 26.
In Commonwealth v. Fuller, 940 A.2d 476 (Pa.Super. 2007), the Superior Court held that the defendant was subjected to an inves-

tigatory detention, which was invalid because the trooper failed to articulate facts that would establish a reasonable suspicion of
criminal activity. In Fuller, the troopers observed a pick-up truck in the distance traveling in the same direction as the troopers.
Id. at 478. The troopers eventually caught up to the back of the truck, the truck slowed down to almost a complete stop and pulled
off onto the berm of the road. Id. at 478. The troopers then pulled their vehicle onto the berm behind the defendant and activated
their lights. Id. at 478. When the one trooper exited the police car and approached the defendant he noticed he was not wearing a
seatbelt, that his eyes were bloodshot and glassy, and that he smelled of alcohol. Id. at 478. Subsequently, the defendant was placed
under arrest for driving under the influence. Id. at 478.
In this case, the defendant was legally parked in a parking lot. There was no indication that she was in any distress. The offi-

cer testified that his intention was to investigate due to the suspicious nature of a car being parked in that location2. The officer
never testified that he was doing any kind of welfare check, just that he was suspicious. Asked what she was doing, Ms. Corona
stated that she was waiting for someone. In that brief sentence the Officer stated that the defendant’s speech was slurred but could
not recall which words were slurred. At that point Officer Moriarity then told Ms. Corona to “hang on” and decided to exit his vehi-
cle to investigate. At that point no reasonable person would believe that they were free to leave. After assessing the evidence based
on the totality of the circumstances, the Motion to Suppress, and the credibility of witnesses. I found that the Officer lacked
reasonable suspicion to detain the defendant to further investigate. Consequently, this Court granted the Motion to Suppress.

FOR ALL OF THE ABOVE REASONS, the granting of the Motion to Suppress should be affirmed.

BY THE COURT:
/s/Bigley, J.

1 T.T. refers to the Trial Transcript of March 20, 2014, followed by the page number.
2 In the Affidavit of Probable Cause the Officer stated that the defendant’s vehicle was pulled over to the right side of the roadway on the berm.
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Commonwealth of Pennsylvania v.
Gerald Paul Kruth

Criminal Appeal—Waiver—Summary Harassment—Denial of Right to Summary Appeal—Judge Sitting as a Magistrate—
Failure to Comply with Pa.R.A.P. 1925

Trial court finds all issues are waived due to appellant’s failure to concisely identify issues to be raised on appeal, in violation of
Rule 1925.

No. CC 201302460. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 15, 2014.

OPINION
PROCEDURAL HISTORY
Appellant, Gerald Kruth, was charged by criminal information (201302460) with one count of simple assault,1 originally filed as

a private complaint.
The case was assigned to the Honorable Beth A. Lazzara. Judge Lazzara granted the Commonwealth’s motion to amend the

misdemeanor count of simple assault to a summary count of harassment, and to add one summary count of disorderly conduct. The
trial was scheduled for February 25, 2014, wherein Judge Lazzara agreed to sit as a magistrate.
On February 25, 2014, the case was reassigned to the Honorable Edward J. Borkowski. Appellant proceeded to a trial on that

date before the Trial Court. At the conclusion of the trial Appellant was found guilty of the summary count of harassment and not
guilty of the summary count of disorderly conduct.
That same day, Appellant was sentenced by the Trial Court to a period of probation of ninety days.
Appellant filed a Motion to Compel Acceptance of Summary Appeal for Filing by Court Records on March 19, 2014, which was

denied by the Trial Court on March 21, 2014. The Trial Court was not sitting as a magistrate, but was instead sitting as the finder
of fact and law in a trial of summary offenses. Appellant filed a timely notice of appeal on March 27, 2014.

STATEMENT OF ERRORS ON APPEAL
Appellant filed a concise statement of matters complained of on appeal which substantially tracked his motion to compel, and

is set forth below exactly as Appellant presented it:

On August 24, 2012, Defendant was charged in a private complaint with Simple Assault, a misdemeanor of the
second degree. 18 Pa.C.S.A.§2701(a)(1). After a preliminary hearing, Defendant was held for court.

On January 22, 2014, on the date scheduled for the selection of a jury and the commencement of a jury trial, the
Commonwealth moved before the Honorable Beth Lazzara to amend the charge of Simple Assault to Summary
Harassment [18 Pa.C.S.A.§2709(a)(1)], and to add a count of Summary Disorderly Conduct [18 Pa.C.S.A.§5503(a)(4)].

Defendant opposed the motion, unless the case was ordered back to the District Magistrate for a summary trial, to
which a summary appeal to a trial de novo could be taken, should Defendant be found guilty on either or both summary
offenses.

Judge Lazzara then granted the Commonwealth’s motion, with the proviso that she would hear the case as a magis-
trate to preserve Defendant’s right to a summary appeal. In fact, Daniel Gleixner, the prosecutor, stated on the record at
that moment that he had intended to suggest the same.

Judge Lazzara entered the Order that she would sit as a magistrate, and granted the Commonwealth a continuance
to February 25, 2014. On that date, Judge Lazzara was presiding over a jury trial, and transferred the case to the
Honorable Edward Borkowski. Before the trial commenced, Judge Borkowski was told by Defendant’s counsel that it was
understood that he would be sitting as a magistrate. Judge Borkowski stated on the record that he would do so.

On February 25, 2014, after the summary trial was concluded, Judge Borkowski found Defendant not guilty of
Disorderly Conduct, but guilty of Harassment. After sentencing Defendant to ninety (90) days of probation, Judge
Borkowski advised Defendant that he had thirty (30) days to appeal to the Superior Court. Whereupon, Defendant’s
counsel asserted on the record Defendant’s right to a summary appeal, and a trial de novo, with which Judge Borkowski
disagreed.

On March 18, 2014, Defendant’s counsel attempted to file a summary appeal, but it was rejected by Court Records
on the basis that the case had not been assigned a nontraffic summary case number.

On March 19, 2014, Defendant filed a Motion to Compel Acceptance of Summary Appeal For Filing By Court
Records. On March 21, 2014, Judge Borkowski entered an order denying the Motion because: “the Court was sitting as
finder of fact and law in a summary offense trial.”

First, there was an agreement on the record, acknowledged by Judge Lazzara and the prosecutor, that Defendant
would be able to file a summary appeal if found guilty after a summary trial before a Common Pleas Judge sitting as a
magistrate. Second Pa. R. Crim. P. No. 454 provides as follows concerning

“Trial In Summary Cases”

(B)........... If the defendant pleads not guilty, the issuing authority shall try the case in the same manner as trial in
criminal cases conducted in the courts of common pleas when jury trial has been waived............................. .
(F) At the time of sentencing, the issuing authority shall:

(2) advise the defendant of the right to appeal for a trial de novo in the court of common pleas...

Therefore, the denial to Defendant of his right to file a summary appeal for a trial de novo not only violates an
on-the-record agreement, but also violates the clear dictates of Pa. R. Crim P. No. 454. As such, Judge Borkowski’s Order
prohibiting the summary appeal should be reversed, and Defendant should be entitled to a trial de novo.
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FINDINGS OF FACT
The underlying facts of the case are not germane to disposition of this appeal.

DISCUSSION
Appellant’s concise statement fails to comply with Pennsylvania Rule of Appellate Procedure 1925(b)(4). In this regard, the

Superior Court has stated:

This Court has considered the question of what constitutes a sufficient 1925(b) statement on many occasions, and it is
well-established that Appellant’s concise statement must properly specify the error to be addressed on appeal. The Rule
1925(b) statement must be specific enough for the trial court to identify and address the issue an appellant wishes to raise
on appeal.

Further, this Court may find waiver where a concise statement is too vague. When a court has to guess what issues an
appellant is appealing, that is not enough for a meaningful review.

In re A.B., 63 A.3d 345, 350 (Pa. Super. 2013) (citations and quotations omitted). Furthermore, the statement should not be redun-
dant or provide lengthy explanations as to any error. Pa. R. App. P. 1925(b)(4)(iv). Any issues not raised in accordance with Rule
1925(b)(4) are waived. Here, Appellant’s four-page Concise Statement is substantially the same as Appellant’s Motion to Compel.
This filing fails to comply with Rule 1925(b)(4), and Appellant’s claim is waived.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 15, 2014

1 18 Pa. C.S. § 2701(a)(1).

Commonwealth of Pennsylvania v.
Sean Christopher Pappert

Criminal Appeal—Probation Revocation—Sentencing (Discretionary Aspects)—Child Pornography—Validity of Revocation

Failing therapeutic polygraphs constitutes a violation of a sex offender’s probation

No. CC 201113426. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—October 15, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on June 4, 2014, following the revocation of the Defendant’s

probation. A review of the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore,
the judgment of sentence should be affirmed.
The Defendant was charged with Sexual Abuse of Children – Photographing1 and Possession of Child Pornography.2 He

appeared before this Court on March 5, 2012 and, pursuant to plea agreement with the Commonwealth, pled guilty to Possession
of Child Pornography. The remaining charge was withdrawn. He was immediately sentenced to a term of probation of five (5)
years with special conditions of Sex Offender Treatment, no contact with minors, no use of the internet and no possession of
pornography. A 10-year term of Megan’s Law registration was also imposed. No Post-Sentence Motions were filed and no direct
appeal was taken.
An SOC review hearing was held on October 31, 2012, at which time this Court added a special condition of no alcohol

consumption, ordered an additional therapeutic polygraph and continued the hearing pending further review. A second review
hearing was held on June 4, 2014. At that hearing, this Court revoked the Defendant’s probation and imposed a term of imprison-
ment of three (3) to six (6) years. No Post-Sentence Motions were filed. This appeal followed.
Generally, “the review in an appeal from [a] judgment of sentence which has been imposed following revocation of probation

is limited to the validity of the revocation proceedings and the legality of the judgment of sentence.” Commonwealth v. Johnson,
967 A.2d 1001, 1003 (Pa.Super. 2009). Here, the Defendant has challenged both the legality and the length of the sentence.

1. Validity of the Revocation
The revocation of probation is governed by 42 Pa.C.S.A. §9771, which states, in relevant part:

§9771. Modification or revocation of order of probation

…(b) Revocation. – The court may revoke an order of probation upon proof of the violation of specified conditions of the
probation. Upon revocation the sentencing alternatives available to the court shall be the same as were available at the
time of initial sentencing, due consideration being given to the time spent serving the order of probation.

(c) Limitation on sentence of total confinement. – The court shall not impose a sentence of total confinement upon
revocation unless it finds that:

(1) the defendant has been convicted of another crime; or

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or

(3) such a sentence is essential to vindicate the authority of the court.
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42 Pa.C.S.A. §9771.

Pursuant to 42 Pa.C.S.A. §9771, probation may be revoked “upon proof of the violation of specified conditions of the probation.”
42 Pa.C.S.A. §9771(b). Because this Court found that the Defendant was in non-compliance with the conditions of his probation,
particularly being discharged from sex offender treatment due to his failure to make any progress or follow his treatment plan, in
failing three therapeutic polygraphs, using the internet and having contact with minors, the imposition of a sentence of imprison-
ment was permissible under the Sentencing Code.
The Defendant takes issue with the legality of denial polygraphs in general, as well as their particular application to the facts

of this case.
It is well-established that “denial polygraphs” or “therapeutic polygraphs” are an accepted part of sex offender therapy. Our

Courts have described the denial polygraph as “an essential tool for a therapist whose job it is to reveal an offender’s deception
and encourage him or her to confront his or her urges and deviant behavior. The test results further the primary goal of counseling
as part of a sexual offender’s sentence, which is to rehabilitate the offender and prevent recidivism, with reasonably small
incremental deprivations of the offender’s liberty.” Commonwealth v. Shrawder, 940 A.2d 436, 443 (Pa.Super. 2007). Our Courts
have further held that “a therapeutic polygraph is a proper element in a sex offender treatment program for a convicted sex offender
and does not violate a probationer’s rights under the Fifth Amendment to the United States Constitution or under Article One,
Section Nine of the Pennsylvania Constitution, so long as the inquiries made pursuant to it relate to the underlying offense for
which an offender has been sentenced and do not compel him or her to provide information that could be used against him or her
in a subsequent trial.” Id.
“Therapeutic polygraph examination results [are] admissible at [a] VOP hearing for purposes of helping explain the program’s

actions and the treatment procedures.” Commonwealth v. A.R., 80 A.3d 1180, 1184 (Pa. 2013). Similarly, when sex offender therapy
is made a condition of probation, the refusal to submit to a denial polygraph used in the therapy “shall result in a situation where
his counseling can no longer continue” and may result in a probation revocation hearing. Shrawder, supra, at 440.
As discussed above, sex offender therapy was a condition of the Defendant’s probation. As a recognized and established part of

that therapy, he was required to acknowledge and explore the deviant motivation for his actions. Throughout his therapy, the
Defendant continued to maintain that he had no victims, because he only looked at pictures of children engaged in sexual acts.
Additionally, the Defendant continued to deny viewing pornography in violation of the special conditions of his probation, which
was established to be untrue by the first two polygraphs. The Defendant was offered a third polygraph but used movement and
controlled breathing techniques to disrupt the results. Because his therapists felt the Defendant was unable to change his attitude
and improve through treatment, he was not amendable to therapy. This is wholly appropriate.
Contrary to the Defendant’s argument, the Defendant’s probation was not revoked because he failed an “inadmissible” poly-

graph test, but rather because he failed to fully participate in his therapy program, which was a condition of his probation. As this
Court stated:

THE COURT: …He admitted to watching pornography at least prior to the first two polygraphs and in spite of that
admission he still failed the polygraph so that means he admitted to a little and not everything. The fact he wasn’t arrested
doesn’t carry any weight with me. This is a compliance court. This is not a treatment court.

The idea, Mr. Pappert, of this court is to give you the opportunity to change your criminal behavior. Your criminal behavior
involved watching children that were minors over and over so I’ve had you in – you’ve had hearings, you talked to
Mr. Bowie, and you are in total non-compliance. You are doing the exact same behavior. You are having contact with
minors, you are using the computer. You don’t even think that it is a crime to look at the kids and then you manage to fail
two polygraphs even after admissions. I see no indication whatsoever that you have made even the teensiest, teensiest
progress. I wanted to try to make you understand that your behavior is wrong and, most important, to change that
behavior. The truth is you’re exhibiting as far as I’m concerned the same behavior for the last two years since I gave
you a chance.

(SOC Review Hearing, June 4, 2014, p. 9-10).

Given the Defendant’s utter lack of compliance as described above, the imposition of a term of imprisonment was necessary to
vindicate this Court’s authority. See 42 Pa.C.S.A. §4771, supra. This Court was well within its discretion in revoking the Defendant’s
probation and imposing a term of imprisonment. This claim must fail.

2. Excessive Sentence
Review of a sentence imposed following the revocation of probation proceeds according to the standard applicable to all

sentences. “Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on
appeal absent an abuse of discretion. In this context, an abuse of discretion is not shown merely by an error in judgment. Rather,
the appellant must establish, by reference to the record, that the sentencing court ignored or misapplied the law, abused its judg-
ment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision.” Commonwealth v. Booze,
952 A.2d 1263, 1278 (Pa.Super. 2008), internal citations omitted. “When imposing a sentence of total confinement, the sentencing
judge must state the reasons for the sentence in open court…Furthermore, the sentencing judge must explain any deviation from
the sentencing guidelines…Nevertheless, a lengthy discourse on the trial court’s sentencing philosophy is not required.”
Commonwealth v. McVay, 849 A.2d 270, 275 (Pa.Super. 2004), internal citations omitted.
Additionally, it bears mention that “upon revocation of probation, a sentencing court possesses the same sentencing alternatives

that it had at the time of the initial sentencing.” Commonwealth v. Byrd, 663 A.2d 229, 231 (Pa.Super. 1995). See 42 Pa.C.S.A. §9771.
Moreover, “it is well established that the sentencing alternatives available to a court at the time of initial sentencing are all of the
alternatives statutorily available under the Sentencing Code…[and] at any revocation of probation hearing, the court is similarly
free to impose any sentence permitted by the Sentencing Code and is not restricted by the bounds of a negotiated plea agreement
between a defendant and prosecutor.” Commonwealth v. Wallace, 870 A.2d 838, 842-43 (Pa. 2005), internal citations omitted.
At the time of the plea, this Court noted that the maximum sentence for Possession of Child Pornography was seven (7) years.

At the revocation hearing, this Court imposed a term of imprisonment of three (3) to six (6) years, which sentence was well below
the maximum sentencing guidelines.
As demonstrated by the record, the sentence imposed was within the guideline range available at the time of the initial
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sentencing and therefore, was legal. The sentence imposed was not in violation of the Sentencing Guidelines, either due to
its length or the reasons contained in the record for its imposition. The sentence was legal and did not constitute an abuse of
discretion. Therefore, this claim must fail.
Accordingly for the above reasons of fact and law, the judgment of sentence entered by this Court on June 4, 2014, following the

revocation of the Defendant’s probation must be affirmed.
BY THE COURT:
/s/McDaniel, J.

Dated: October 15, 2014

1 18 Pa.C.S.A. §6312(c)
2 18 Pa.C.S.A. §6312(d)
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Commonwealth of Pennsylvania v.
Salvator Nzo-Miseng

Criminal Appeal—Rape—Weight of the Evidence—Evidence—Spanish Interpreter—Inflammatory Photograph—
Jury Consideration of Defendant’s Flight from the U.S.

Foreign-born defendant, who did not display difficulties in understanding English, was not entitled to an interpreter.

No. CC 2634-2006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—October 15, 2014.

OPINION
Defendant, Salvator Nzo-Miseng (“Defendant”) appeals from the Judgment of Sentence imposed on December 13, 2013.
On January 31, 2006, Defendant was charged with one count of Rape (18 Pa.C.S.A. §3121 (a)(3)), a felony of the first degree;

one count of Involuntary Deviate Sexual Intercourse (18 Pa.C.S.A. §3123(a)(3)); and one count of Sexual Assault (18 Pa.C.S.A.
§3124.1), a felony of the second degree. These charges stem from an incident that occurred on September 6, 2005.
Defendant was initially scheduled for trial on March 20, 2007, however, prior to that date, Defendant violated the terms of his

pre-trial release and fled from the United States of America. Defendant was not apprehended until September 19, 2012, when he
was found in Germany on vacation with his family. After he was extradited to Pennsylvania, this matter proceeded to a jury trial
on July 9, 2013. On July 15, 2013, the jury returned a verdict of guilty as to all counts.
Sentencing was scheduled for October 3, 2013, however, Defendant retained separate counsel for sentencing and requested a

continuance, which was granted. Defendant was ultimately sentenced on December 13, 2013. As to Count One, Rape, Defendant
was sentenced to a period of confinement of no less than forty-two (42) months to no more than eighty-four (84) months at a state
correctional institution. As to Count Two, Involuntary Deviate Sexual Intercourse, Defendant was sentenced to a period of con-
finement of no less than forty-two (42) months to no more than eighty-four (84) months at a state correctional institution. This
sentence was to be concurrent with the sentence imposed at Count One. Count Three, Sexual Assault, merged with Count One for
purposes of sentencing. In addition to the period of incarceration, Defendant was found to be a Tier Three Megan’s Law offender,
which requires a lifetime SORNA registration.
Counsel for Defendant filed Post-Sentence Motions on December 23, 2013 alleging that the Commonwealth committed a Brady

violation by failing to produce certain mental health records of the victim. By Order of Court dated January 13, 2014, this Court
ordered the parties to file briefs on this issue. After consideration of the motions and briefs, Defendant’s post-sentence motion was
denied on February 4, 2014.
Sentencing counsel withdrew his appearance effective February 18, 2014 and the Office of the Public Defender was appointed

to represent Defendant for purposes of appeal. An appeal was filed on March 5, 2014, and Counsel for Defendant was directed to
file a Concise Statement of Matters Complained of on Appeal on March 10, 2014. After two continuances, Defendant’s concise state-
ment was filed on June 9, 2014 wherein he raised the following issues:1

1. The lower court erred by not providing Defendant, a native and citizen of Equatorial Guinea, a Spanish to English
interpreter, thus violating both his Due Process and Equal Protection rights guaranteed to him in the United States
Constitution and Article I, Section 1 of the Pennsylvania Constitution.

2. The lower court erred when it abused its discretion by admitting an invasive, explicit, unduly prejudicial photo-
graph of the [victim’s] vagina taken during the “Rape Kit” testing as Commonwealth Exhibit 11 in violation of
Pennsylvania Rule of Evidence 401, as it failed to make a fact of consequence more or less probable than it would have
been without the evidence. This photograph could only have inflamed the jury, rather than advance the factual argu-
ments of the Commonwealth’s case.

3. In the alternative, if deemed relevant, admission of the inflammatory photograph violated Pennsylvania Rule of
Evidence 403, as the probative value was far outweighed by the danger of unfair prejudice against Defendant, confu-
sion of the issues, and the likelihood of misleading the jury. Therefore, the lower court abused its discretion when it
allowed its admission.

4. The guilty verdict was against the weight of the evidence.

The facts, taken in the light most favorable to the Commonwealth as the verdict winner are as follows: The victim was a
freshman student at LaRoche College in the fall of 2006. (Trial Transcript p. 109). One evening she visited an acquaintance in
his dormitory room and consumed at least four shots of vodka. (Trial Transcript p. 112). While she was there, Defendant
appeared and started talking to her. (Trial Transcript p. 113). At some point, victim passed out. (Trial Transcript p. 116). She
briefly gained consciousness to find a man on top of her having vaginal sex with her. (Trial Transcript p. 117). She recalled
that the man who was engaging in intercourse with her was wearing a black shirt with a red stripe down the sleeve. (Trial
Transcript p. 118). This was the outfit Defendant was wearing when he entered the dormitory room. (Trial Transcript p. 118).
Victim again lost consciousness. (Trial Transcript p. 119). When she awoke, she was completely naked lying on the floor of her
acquaintance’s dormitory room. (Trial Transcript p. 119). She quickly gathered her clothes and ran to her room. She immedi-
ately showered, then contacted the counselor in the dormitory and reported that she thought she was raped. (Trial Transcript
p. 119--22).
Victim then was transported to UPMC Passavant Hospital where she underwent the standard post-rape examination. Susan

Hirth, the emergency room nurse who examined victim, testified that the standard procedure for a post-rape examination is fairly
invasive. (Trial Transcript p. 184--85). As part of this examination, numerous photographs are taken of all parts of the victim’s
body where there is evidence of injury. (Trial Transcript p. 185, 191). In this case, Ms. Hirth noticed bruising and abrasions on the
right side of her face, and ulceration on her labia. (Trial Transcript p. 185). All of these injuries were photographed and admitted
into evidence. A scientist from the Allegheny County Forensic Science Division testified that she analyzed samples taken from the
rape kit performed on victim for the presence of biological fluids. (Trial Transcript p. 207). There was evidence of spermatozoa on
the anal smear, and the vaginal swabs were positive for the protein specific antigen that is found in semen. (Trial Transcript
p. 211-13). Due to these positive tests, the samples were given to another scientist who is the DNA technical leader tor DNA analysis.
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(Trial Transcript p. 218). He analyzed the rectal swab and three individual known samples of blood. With respect to the rectal
swab, the “major contributor” was consistent with Defendant. (Trial Transcript p. 223-224).
Defendant testified at trial and admitted that he had sexual intercourse with victim, however, he maintained that the victim

consented to the sexual act.
Defendant’s first issue on appeal is that this Court erred in failing to provide Defendant a Spanish to English interpreter in

violation of his Constitutional rights under the Pennsylvania and United States Constitutions. Initially, a criminal defendant who
is not fluent in the English language to such an extent that he cannot understand the nature of the proceedings against him or to
assist in his defense is entitled to an interpreter. According to 42 Pa.C.S.A. §4412, “Upon request or sua sponte, if the presiding
judicial officer determines that a principal party in interest or witness has a limited ability to speak or understand English, then
a certified interpreter shall be appointed.” 42 Pa.C.S.A. §4412. The Pennsylvania Supreme Court, in Commonwealth v. Pana, 364
A.2d 895 (Pa. 1976) stated, “the decision to use an interpreter rests in the sound discretion of the trial judge. This is necessary
because numerous factors such as the complexity of issues and testimony and the language ability of defendant must be taken
into consideration.” Commonwealth v. Pana, 364 A.2d 895, 898. The Supreme Court of New Hampshire recently addressed this
issue and stated, “it is settled federal law that a foreign-born defendant who speaks fluent English and is ‘completely aware of all
the proceedings’ does not have a constitutional right to an interpreter.” State of New Hampshire v. Jur, 94 A.3d 283 (2014) (cita-
tions omitted).
Here, Defendant, who was represented by counsel at every stage of these proceedings, never displayed a limited ability

to understand the English language. In fact, he indicated an understanding of the proceedings during the colloquy conducted
by this Court on his right to call character witnesses and his right not to testify. (Trial Transcript p. 241-51). Neither
Defendant nor his counsel requested that this Court provide an interpreter or asserted that Defendant had limited English
proficiency. Based upon Defendant’s testimony in this matter and his interaction with this Court, it is clear that Defendant
possessed an understanding of the English language such that he was able to understand the nature of the proceedings and
participate in his defense. As such, Defendant’s constitutional rights were not violated by the absence of a Spanish to English
interpreter.
Defendant’s second and third allegations of error involve this Court’s admission of a photograph of victim’s vaginal area

at trial. Defendant alleges that admission of this photograph was not relevant in that it did not make a fact of consequence
more or less probable than without the photograph, and, second, that even if relevant, the probative value was substantially
outweighed by its prejudicial effect. The Pennsylvania Rules of Evidence define relevant evidence as evidence that “(a) has
any tendency to make a fact more or less probable than it would be without the evidence; and (b) the fact is of consequence
in determining the action.” Pa.R.E. 401. Relevant evidence is generally admissible. Pa.R.E. 402. However, relevant evidence
may be excluded if “its probative value is outweighed by a danger of one or more of the following: unfair prejudice, confus-
ing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.” Pa.R.E. 403.
The Pennsylvania Supreme Court, in Commonwealth v. Malloy, 579 Pa. 425 (2004), detailed a two-part test for admissibility
of photographs as follows:

[f]irst, the court must decide whether a photograph is inflammatory by its very nature. If the photograph is deemed
inflammatory, the court must determine whether the essential evidentiary value of the photograph outweighs the like-
lihood that the photograph will improperly inflame the minds and passions of the jury.

Commonwealth v. Malloy, 579 Pa. 425, 440 (2004).

Prior to admission of this particular photograph, this court viewed the photograph and concluded that it was not prejudicial.
(Trial Transcript p. 188). Further, this court stated, “I don’t see a whole lot there. I think you would be able to cross-examine that.
I don’t see how it is prejudicial.” (Trial Transcript p. 188). Thus, this photograph fails the first prong of the Malloy test in that it is
not an inflammatory photograph. Further, as is noted above, victim underwent a very invasive post-rape examination. The testi-
mony of the emergency room nurse established that there was an ulceration in the vaginal area of victim that was found during
the rape examination. Given that the victim does not recall with specificity the events of that evening, any evidence of damage to
the vaginal area would be highly probative of the facts at issue. Further, the photograph was taken by a medical provider during
the course of an examination. As such, it was not inflammatory or prejudicial to such an extent that would cause the jury to be
inflamed by its admission. Thus, the relevant photograph was properly admitted.
Lastly, Defendant alleges that the verdict is against the weight of the evidence. Defendant, in his allegation of error, essentially

challenges the jury’s credibility finding. However, it is well settled law that credibility determinations are made by the finder of
fact. As stated in Commonwealth v. Crawford, 553 Pa. 195 (1998):

The determination of the credibility of a witness is within the exclusive province of the jury. The question of whether
a particular witness is testifying in a truthful manner is one that must be answered in reliance upon references drawn
from the ordinary experiences of life and common knowledge as to the natural tendencies of human nature, as well as
upon observations of the demeanor and character of the witness. The phenomenon of lying, and situations in which
prevarications might be expected to occur, have traditionally been regarded as within the ordinary facility of jurors
to assess.

Commonwealth v. Crawford, 553 Pa. 195, 203-04 (1998) (citation omitted). Given that this case hinged on a credibility determina-
tion as to the presence or absence of consent, it is clear that the jury found the victim to be the more credible witness.

Further, Defendant challenges the jury’s verdict in that he alleges that they improperly weighed the evidence of his flight from
the United States as being evidence of his guilt. As it pertains to Defendant’s consciousness of guilt, this Court instructed the jury
as follows:

There is evidence that tended to show that the defendant failed to appear at a previous trial date and fled the United
States. As you recall, the defendant explained in his testimony why he left the country. The credibility, weight and
effect of this evidence is for you to decide.

Generally speaking, when a crime has been committed, and a person thinks he or she is or may be accused of
committing it and he or she flees or conceals himself or herself, such flight or concealment is a circumstance tending
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to prove the person’s consciousness of guilt.

Such flight or concealment does not necessarily show consciousness of guilt in every case.

A person may flee or hide for some other motive, and may do so , even though innocent. Whether the evidence of
flight or concealment in this case should be looked at as tending to prove guilt depends upon the facts and circum-
stances of this case, and especially on the motive s that may have promoted the flight or concealment.

You may not find the defendant guilty solely on the basis of evidence of flight or concealment.

(Jury Closing and Charge Transcript pp. 72-74). The law in Pennsylvania is well settled that a jury follows the instructions given
to it by the trial judge. See, Commonwealth v. Travaglia, 541 Pa. 108, 127 (1995) (“The presumption in our law is that the jury
follows instructions.”) (citations omitted). Thus, the jury was instructed that they could not find guilt based solely upon the
evidence of flight, but that it was their duty to decide the credibility and weight to give this evidence. As such, the jury did not
improperly weigh this evidence.
For the foregoing reasons, this Court’s finding of guilt should be affirmed.

BY THE COURT:
/s/Flaherty, J.

1 Defendant’s concise statement contains numerous factual allegations as well as legal arguments. Defendant’s factual allegations
are omitted from this Court’s list of his allegations of error.

Commonwealth of Pennsylvania v.
Joseph Min

Criminal Appeal—SVP—Hearsay—Ineffective Assistance of Counsel—Weight of the Evidence—
Sentencing (Discretionary Aspects)—Prejudicial Testimony—Relevancy—Second Strike (25 Years Mandatory)

Adult defendant deemed Sexually Violent Predator sentenced to 25 to 55 years where he had years long relationship with 13 year old

No. CC 201301894. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—October 15, 2014.

OPINION
The Defendant has appealed from the judgment of sentence entered on May 1, 2014. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Involuntary Deviate Sexual Intercourse with a Person Under 13,1 Unlawful Contact with a

Minor,2 Aggravated Indecent Assault,3 Statutory Sexual Assault,4 Indecent Exposure,5 Corruption of Minors6 and Indecent Assault.7

Following a jury trial held before this Court, he was convicted of all charges. At a hearing before this court on May 1, 2014, the
Defendant was found to be a Sexually Violent Predator (SVP) and was subsequently sentenced to consecutive terms of imprison-
ment of 10 to 20 years and 10 to 25 years, with an additional consecutive term of five (5) to 10 years, for an aggregate sentence of
25 to 55 years. No Post-Sentence Motions were filed. This appeal followed.
Briefly, the evidence presented at trial established that when she was 13 years old, victim, met the Defendant who was then 28

years old, through her mother. Initially, the Defendant acted as a surrogate uncle to the family, driving them places and picking
victim up from school. Eventually victim and the Defendant began to spend more time together on their own. When she was 14
years old and the Defendant 29, the two were cuddled under a blanket watching a Rocky movie when she touched the Defendant’s
chest twice, first accidentally and then on purpose when the Defendant became excited. Victim began to refer to the Defendant as
her boyfriend and the two progressed to kissing, touching each other’s genitals and oral sex. Shortly after she turned 15, the two
began having sexual intercourse and once had anal intercourse. Victim eventually ended the relationship and reported the conduct
to a school counselor.

On appeal, the Defendant has raised seven (7) claims of error,8 all of which are meritless. They are addressed as follows:

1. Hearsay Testimony
Initially, the Defendant argues that this Court erred in admitting hearsay testimony over defense counsel’s objections. This

claim is meritless.

During the direct examination of the victim’s best friend, the following occurred:

Q. (Mr. Hong-Barco): Now, outside of seeing things like sitting on his lap, kissing him, that type of thing, did they ever
talk about a romantic relationship?

A. (Victim’s friend): Yes.

Q. And what sorts of things did they say?

A. Because she was my best friend and I didn’t have any sexual relationship I was always worried that something
was going on. And I would ask her, “So how is it between you two, is there any abuse going on,” just because I was
pessimistic. And I just wanted to make sure she was okay. And she would tell me when they had different steps
in their relationship, when they started messing around, and stuff like that. So I knew that they had a sexual
relationship.

MR. O’BARA: I’m going to object. Hearsay.
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THE COURT: I will sustain.

MR. HONG-BARCO: Very well.

THE COURT: Actually, I’m going to reverse myself and overrule.

MR. HONG-BARCO: Thank you.

Q. You may continue.

A. She would talk to me about it, and a lot of the times she would talk to me about different stages in the relationship.
He was also in the car when we were driving around because they were very open about their relationship with me
and some of my other friends.

Q. Let me stop you, before we go to the car where these statements the basis for why you thought there were roman-
tic things going on? Did it form part of the basis?

A. Part of it.

Q. So can you continue with – you mentioned something that happened in a car, can you continue with that, please.

A. We would just drive around, and they would talk about things that they had experimented with because I was a
virgin and I didn’t know anything was going on with my life so they would tell me what was going on with theirs.

Q. Are these the types of things, experimenting, so to speak, when you were a teenager that you might talk about with
other girl friends, too?

A. A couple, just like the ones in the main group.

Q. What specifically was said?

A. They would just say like if they had started –

Q. I am sorry – okay. When you say they you are talking about the defendant and victim? Okay. Go ahead.

A. Yes, that they would start touching each other or having oral sex.

MR. O’BARA: Again, I am going to object. These are things that are being said by someone else, and they are being
offered –

THE COURT: These are things that were alleged to have been said by the victim and by the defendant.

MR. HONG-BARCO: That’s right.

THE COURT: Let’s be specific to who is saying what.

(Trial Transcript, p. 140-142).

The Pennsylvania Rules of Evidence define hearsay as “a statement, other than one made by the declarant while testifying at
the trial... offered in evidence to prove the truth of the matter asserted.” Pa.R.Evid. 801(c). “The purpose for which evidence is
offered determines its admissibility.” Commonwealth v. Carson, 913 A.2d 220, 258 (Pa. 2006).
Here, it is clear that the testimony was offered in the context of victims friend’s observations regarding the contact she

witnessed and the statements the Defendant and victim made about their relationship. This Court properly requested clarification
regarding who made which statements, and properly allowed the testimony. This claim is meritless.

2. Testimony of the fiancée of the victim’s best friend
Next, the Defendant argues that this Court erred in allowing the testimony of the fiancée of the victim’s best friend, which, he

argues, was not relevant. He also raises a claim of ineffective assistance of counsel in this regard. This claim is meritless.
The “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admissibility of evidence is a

matter addressed to the sound discretion of the trial court and ... an appellate court may only reverse upon a showing that the trial
court abused its discretion’ ... ‘An abuse of discretion is not a mere error in judgment but, rather, involves bias, ill will, partiality,
prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245, 1251 (Pa.Super. 2013),
internal citations omitted.

The admission of evidence is controlled by Rule 402 of the Pennsylvania Rules of Evidence, which states:

Rule 402. General Admissibility of Relevant Evidence

All relevant evidence is admissible, except as otherwise provided by law.

Evidence that is not relevant is not admissible.

Pa.R.Evid. 402.

“In determining the admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so, whether
its probative value outweighs its prejudicial effect ... ‘Evidence is relevant if it logically tends to establish a material fact in
the case, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding the
existence of a material fact.’” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998).
At trial, the Commonwealth presented the testimony of the fiancée of the victim’s best friend. He testified that he would

frequently hang out in a group with his girlfriend, victim and the Defendant. During that time, he observed the Defendant and
victim kissing and saying “I love you” to each other. He also testified that the Defendant approached him after victim ended the
relationship and stated that he wanted to get back together with her.
During his testimony, the Defendant categorically denied having any type of relationship or physical contact with victim.

Although brief, fiancée of the victim’s best friend’s testimony was clearly relevant to the existence of a relationship and physical
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contact between victim and the Defendant.
The Defendant’s argument on this point is, at its base, that because fiancée of the victim’s best friend’s testimony conflicted

with his own, it should not have been admitted. This claim cuts at the heart of our entire justice system. The fact that evidence is
contradictory to the Defendant’s version of events does not render it irrelevant, improper or otherwise inadmissible. Rather,
fiancée of the victim’s best friend’s testimony was essential to the jury’s full examination of all of the facts and circumstances
surrounding the charges. This claim is meritless.

3. Drug Addiction Testimony
Similarly, the Defendant argues that this Court erred in allowing the admission of testimony regarding his prior treatment for

drug addiction. This claim is meritless.
At trial, victim testified that her mother was a recovering drug addict who met the Defendant through her treatment and

subsequently brought him into contact with the family. Throughout victim’s testimony and the Commonwealth’s case, there were
tangential references to the drug treatment, including during her cross-examination by defense counsel. Then, during his own
direct examination, the Defendant also discussed his past drug addiction and treatment.
Though numerous, a review of the context surrounding the references reveals that all of the statements were made in the

course of explaining how the then-28-year-old Defendant came to know and have contact with the victim’s family and 14-year-
old victim. The references were not made in a prejudicial manner, nor was there any indication that the Defendant was under the
influence of any drugs at the time of his commission of the crimes. The references were all explanatory in nature and were
certainly more probative of relationship between the Defendant and victim than they were prejudicial. Having observed the trial
and the testimony and demeanor of all parties, this Court can say with certainty that the tangential references to the Defendant’s
past drug addiction were not the cause of the convictions. This Court did not err in allowing the admission of the testimony. This
claim must fail.

4. Denial of Motion for Judgment of Acquittal
The Defendant also argues that this Court erred in denying the Motion for Judgment of Acquittal. However, this claim is not

reviewable at this time.
Generally, “a motion for judgment of acquittal challenges the sufficiency of the evidence to sustain a conviction on a particular

charge, and is granted only in cases in which the Commonwealth has failed to carry its burden regarding that charge.”
Commonwealth v. Emanuel, 86 A.2d 892, 894 (Pa.Super. 2014).
A careful review of the Concise Statement reveals that the Defendant has failed to specify the particular charge(s) to which

this challenge is directed. Absent any such specification, this claim of error is too vague to allow this Court to properly review
it. “When a court has to guess what issues an appellant is appealing, that is not enough for meaningful review. When an appel-
lant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the trial court is impeded in
its preparation of a legal analysis which is pertinent to those issues. In other words, a Concise Statement which is too vague
to allow the court to identify the issues raised on appeal is the functional equivalent of no Concise Statement at all.”
Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006), citing Commonwealth v. Dowling, 78 A.2d 683, 686-7 (Pa.Super.
2001). This claim must fail.

5. Ineffective Assistance of Counsel in Relation to Photos of the Defendant’s Genitalia
Next, the Defendant argues that trial counsel was ineffective for submitting photographs of his genitals into evidence. However,

because ineffective assistance claims are properly deferred until collateral review, Commonwealth v. Grant, 812 A.2d 726 (Pa.
2002), this claim will not be addressed.

6. Weight of the Evidence
Next, the Defendant argues that the verdict was against the weight of the evidence. However, a review of the record reveals that

this claim is not cognizable on appeal.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).
“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question

of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).
However, our Courts have “made clear that challenges to the weight of the evidence must first be presented to the trial court.

An appellate court may only review the trial courts exercise of discretion in granting or denying a new trial on the grounds that
the verdict was contrary to the weight of the evidence; it may not address ‘the underlying question of whether the verdict is against
the weight of the evidence.’” Commonwealth v. Hodge, 658 A.2d 386, 389 (Pa.Super. 1995), internal citations omitted. The Hodge
Court continued on to explain that “unlike the challenge of legal sufficiency of the evidence, the complaint that the verdict was
against the weight of the evidence requires an assessment of the credibility of the testimony offered by the Commonwealth. It is a
rule of this Commonwealth that an appellant tribunal should not entertain a challenge to the weight of the evidence while their
examination is confined to the ‘cold record’. It seems clear, therefore, that [the appellate] Court cannot entertain, in the first
instance, a request for a new trial on the grounds that the verdict was contrary to the weight of the evidence. This is not an issue
of waiver. Even though, as a general rule, a defendant need not filed a post-sentence emotion in order to preserve issues for appel-
late review, a weight of the evidence argument may be addressed only by a trial court. Therefore, a defendant, who wishes to seek
a new trial on grounds that the verdict was contrary to the weight of the evidence, must necessarily raise this issue via post-
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sentence motion in the trial court. If the trial court denies the motion, the defendant may then file an appeal in which the trial
court’s exercise of discretion will be subject to review. Because appellant did not challenge the weight of the evidence in the trial
court... [the appellate court] will not address the issue on appeal.” Id. at 660.
As noted above, the Defendant did not file any Post-Sentence Motions, but rather proceeded immediately to a direct appeal

following sentencing. Because the Defendant did not raise a weight of the evidence claim on Post-Sentence Motions, he may not
raise it for the first time on this appeal. The Defendant’s weight of the evidence claim is not cognizable and so this Court declines
to address its merits.

7. Excessive Sentence
Finally, the Defendant challenges the excessive nature of the sentence imposed. This claim is meritless.
The Appellate Court’s “standard of review in a sentencing challenge is well-settled: Sentencing is a matter vested in the sound

discretion of the sentencing judge, and a sentence will not be disturbed on appeal absent a manifest abuse of discretion. In this
context, an abuse of discretion is not shown merely by an error in judgment. Rather, the appellant must establish, by reference to
the record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias
or ill-will, or arrived at a manifestly unreasonable decision.” Commonwealth v. DiSalvo, 70 A.3d 900, 903 (Pa.Super. 2013). In more
expansive terms... an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).
“In addition, our Supreme Court has noted that: ‘the guidelines have no binding effect, create no presumption in sentencing,

and do not predominate over other sentencing factors – they are advisory guideposts that are valuable, may provide an essential
starting point, and that must be respected and considered; they recommend, however, rather than require a particular sentence.”
Commonwealth v. Glass, 50 A.3d 720, 727-8 (Pa.Super. 2012). Moreover, “it cannot be gainsaid that a permissible and legal
sentence under Pennsylvania statutory law is rendered improper simply because the sentence exceeds the guidelines; The guide-
lines do not supersede the statute.” Commonwealth v. Johnson, 873 A.3d 704, 709 (Pa.Super. 2005). “The sentencing guidelines are
advisory in nature.” Commonwealth v. Bowen, 55 A.3d 1254, 1264 (Pa.Super. 2012).
When formulating a sentence, the Court is required to consider a level of “confinement that is consistent with the protection of

the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community and the rehabilita-
tive needs of the defendant.” 42 Pa.C.S.A. §9721(b). “‘When imposing a sentence, a court is required to consider the particular
circumstances of the offense and the character of the defendant’... ‘In particular, the court should refer to the defendant’s prior
criminal record, [her] age, personal characteristics and [her] potential for rehabilitation’ ... Where the sentencing court has the
benefit of a pre-sentence investigation report (“PSI”), we can assume the sentencing court ‘was aware of the relevant information
regarding the defendant’s character and weighed those considerations along with the mitigating statutory factors.’”
Commonwealth v. Griffin, 65 A.3d 932, 937 (Pa.Super. 2013), internal citations omitted.
At the conclusion of the trial, this Court ordered a Pre-Sentence Investigation Report, and later acknowledged it had read and

considered prior to the sentencing hearing. (Sentencing Hearing Transcript, p. 3). At the hearing, this Court listened to the
Defendant’s statement, the arguments of his attorney and the Assistant District Attorney and the victim impact statements. It then
placed its reasons for imposing sentence on the record:

THE COURT: Mr. Min, this is a 25-year mandatory sentence. I am distressed because when the sexual behavior
began, although it was not intercourse initially with victim, she was only 14 years old and then the sexual intercourse
apparently began when she was 15. This went on for two years on a regular basis both in her residence and in her
place of work.

I am extremely concerned because, in 2003, you had the same sexual activity with a 13-year-old child. The victim
impact statement is moving, and it shows me just how much you’ve hurt the victim here. Because of the classifica-
tion – because of your convictions, I see no evidence of rehabilitation. And I have no difficulty sentencing you to the 25
year mandatory.

(Sentencing Hearing Transcript, p. 24).

As the record reflects, this Court appropriately considered all of the relevant factors in crafting its sentence. Given the
nature of the series of offenses, this Court was completely within its discretion in imposing the mandatory 25-year sentence.
This Court was also well within its discretion in imposing an additional terms of imprisonment resulting in an aggregate
sentence of 25-55 years. The sentences imposed were legal and this Court appropriately placed its reasons for imposing
those sentences on the record. The fact that the Defendant is now upset with the length of his sentence does not make it
inappropriate or an abuse of discretion. The sentence imposed was appropriate given the facts of this case and it must be
affirmed. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on May 1, 2014 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: October 15, 2014

1 18 Pa.C.S.A. §3123(a)(7)–3 counts
2 18 Pa.C.S.A. §6318(1)
3 18 Pa.C.S.A. §3125(a)(8)
4 18 Pa.C.S.A. §3122.1(a)
5 18 Pa.C.S.A. §3127(a)
6 18 Pa.C.S.A. §6301(a)(1)(i)
7 18 Pa.C.S.A. §3126(a)(8)
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8 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors... When I read an appellant’s brief that contains ten or twelve points, a
presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presump-
tion nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not loqua-
ciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility a View from the Jaundiced Eye
of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).

Commonwealth of Pennsylvania v.
Albert Irby

Criminal Appeal—PCRA—Homicide (1st Degree)—1971 Conviction—Juvenile Defendant—Time Barred—Miller v. Alabama

17 year old at time of murder conviction, cannot overcome time bar to PCRA petition as Miller v. Alabama is not retroactive.

No. CC 13-1969. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—November 13, 2014.

OPINION
The Petitioner appeals from this court’s September 19, 2014 Order, dismissing his petition under the Post Conviction Relief Act

(“PCRA”).1 See 42 Pa.C.S. §§9541-9546. The Petitioner, who was a seventeen (17) year-old juvenile2 at the time of his offense, was
convicted by a jury of first-degree murder, and was sentenced to the then-mandatory sentence of life without parole on May 6,
1971.3 The Superior Court of Pennsylvania and the Pennsylvania Supreme Court subsequently affirmed the Judgment of Sentence
in 1971.4

On August 6, 2012, Petitioner filed a PCRA petition, seeking to challenge the legality of his sentence based on the United States
Supreme Court’s decision in Miller v. Alabama, ––– U.S. ––––, 132 S.Ct. 2455 (2012), which held that “the Eighth Amendment
forbids a sentencing scheme that mandates life in prison without possibility of parole for juvenile offenders.” Id. at 2469. This court
appointed counsel to represent Petitioner on appeal, and, on January 8, 2013, an Amended PCRA petition was filed. On January
11, 2013, and October 31, 2013, the Commonwealth filed its answers5 to the amended petition.
On November 15, 2013, this court filed its Notice of Intent to Dismiss the PCRA Petition based on the Pennsylvania

Supreme Court’s decision in Commonwealth v. Cunningham, 81 A.3d 1 (Pa. 2013), which held that the ruling in Miller did
not apply retroactively to cases on collateral review. On November 26, 2013, the Petitioner filed a “Response to the Notice
of Intention to Dismiss PCRA Petition, Petition to Stay Dismissal of Amended PCRA Petition, and Request to Amend PCRA
Petition,” requesting that the court stay its dismissal of his petition “pending the outcome of finalization (i.e., a ruling by
the United States Supreme Court) of Commonwealth v. Cunningham . . . since a Petition for Reconsideration in the PA
Supreme Court or a Petition for Writ of Certiorari in the United States Supreme Court will be filed in that case.” Petitioner’s
Response to Notice of Intention to Dismiss PCRA Petition, p. 2. Alternatively, Petitioner sought leave to file a second amended
petition so that he could raise state habeas corpus claims pursuant to Article 1, Section 14 of the Pennsylvania Constitution
and claim that his mandatory sentence of life without parole “violates the ban on cruel punishments pursuant to Art. 1,
Section 13 of the Pennsylvania Constitution.” Id. at 3.6 On September 19, 2014, this court dismissed the petition, and this
timely appeal followed.7

In his Concise Statement of Errors Complained of on Appeal (“Concise Statement”), Petitioner raises the following arguments:

THE TRIAL COURT ERRED IN DENYING APPELLANT’S PCRA PETITION PURSUANT TO THE 6/25/12
UNITED STATES SUPREME COURT DECISION IN MILLER V. ALABAMA, SINCE APPELLANT, WHO WAS A
JUVENILE AT THE TIME OF THE COMMISSION OF THE INSTANT CRIME, RECEIVED AN UNCONSTITU-
TIONAL MANDATORY SENTENCE OF LIFE WITHOUT THE POSSIBILITY FOR PAROLE FOR SECOND
DEGREE MURDER AND THEREFORE HIS SENTENCE MUST BE VACATED AND HE BE RE-SENTENCED.
MOREOVER, REGARDLESS OF THE PA SUPREME COURT’S HOLDING IN COMMONWEALTH V. CUNNING-
HAM, 2013 PA LEXIS 2546(PA 2013; 10/30/13), THAT MILLER V. ALABAMA IS NOT RETROACTIVE TO DEFEN-
DANT’S IN APPELLANT’S PROCEDURUREAL [SIC] POSTURE, WHO WERE NOT ON DIRECT APPEAL WHEN
MILLER V. ALABAMA WAS DECIDED, AND REGARDLESS OF THE UNITED STATES SUPREME COURT’S
DECISION TO DECLINE A GRANT OF CERTIORARI REGARDING CUNNINGHAM IN 2014, THIS HONORABLE
COURT CAN STILL DECIDE, ON OTHER GROUNDS, THAT MILLER V. ALABAMA IS APPLICABLE AND
SHOULD BE RETROACTIVELY APPLIED TO APPELLANT’S CASE. ADDITIONALLY, THE TRIAL COURT
ERRED IN DENYING APPELLANT’S PETITION TO STAY DISMISSAL OF THE PCRA PETITION AND APPEL-
LANT’S REQUEST TO AMEND THE PCRA PETITION.

Petitioner’s Concise Statement of Errors Complained of on Appeal, p. 4.

For the reasons that follow, the Petitioner’s contentions are without merit, and this court’s decision to dismiss the amended
PCRA petition should be upheld.

I. THE PETITIONER’S PCRA PETITION WAS UNTIMELY FILED.
Under 42 Pa.C.S. §9545(b)(1), a PCRA petition must be filed within one (1) year of the date that the judgment becomes

final.8 A petition filed outside of this one-year window is considered untimely, unless it can be shown that one of the three
narrow statutory exceptions to the general timeliness requirements applies. See 42 Pa.C.S. §9545(b)(1)(i)-(iii). The PCRA
statute provides as follows:
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(b) Time for filing petition—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of
the date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the
presentation of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws
of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim
could have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discre-
tionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration
of time for seeking the review.

42 Pa.C.S.§9545(b)(1)-(3) (emphasis added).

The timeliness requirement under 42 Pa.C.S. §9545(b)(1) is jurisdictional in nature, and, if the petition is facially untimely, the
court lacks jurisdiction over the petition unless the petitioner is able to plead and prove that his claims fall under one of the three
exceptions set forth above. See Commonwealth v. Taylor, 933 A.2d 1035, 1038 (Pa. Super. 2007) (“Pennsylvania law makes clear no
court has jurisdiction to hear an untimely PCRA petition.”). “If the petition is determined to be untimely, and no exception has been
pled and proven, the petition must be dismissed without a hearing because Pennsylvania courts are without jurisdiction to consider
the merits of the petition.” Commonwealth v. Perrin, 947 A.2d 1284, 1285 (Pa. Super. 2008).
Petitioner was sentenced in 1971, and his petition was filed on August 6, 2012. Although the record is unclear as to the exact

date that his conviction became final after direct review, Petitioner claims that his judgment was affirmed in 1971, and it is
reasonable to conclude that direct review would have concluded long before August 6, 2011.9 Thus, the Petitioner could not prove
that his petition was filed within one (1) year of the date that his judgment became final, thereby making his petition facially
untimely under 42 Pa.C.S. §9545(b)(1).
Notwithstanding the facially untimely nature of the petition, the Petitioner seeks to argue that his claim under Miller v.

Alabama, supra, is cognizable under the third exception to the timeliness requirement, which permits an individual seeking relief
pursuant to a new, and retroactive, constitutional rule of law, to file a petition within 60 days of the date that the claim could have
first been presented. See 42 Pa.C.S. §§9545(b)(1)(iii) and (b)(2). Petitioner asserts that his petition was timely in this regard, as
Miller was decided on June 25, 2012, and his petition was filed on August 6, 2012. However, Petitioner’s ability to meet the 60-day
filing deadline under 42 Pa.C.S.§9545(b)(2) is irrelevant, because, even if Miller announced a new constitutional rule of law,
Petitioner has failed to prove that it applies retroactively to his case.
In Cunningham, supra, the Pennsylvania Supreme Court expressly held that the ruling in Miller did not apply retroactively to

cases on collateral review. Cases following Cunningham have reaffirmed its ruling. For example, the Pennsylvania Superior Court
in Commonwealth v. Lawson, 90 A.3d 1, 6 (Pa. Super. 2014) and Commonwealth v. Seskey, 86 A.3d 237, 242-43 (Pa. Super. 2014)
found that Cunningham directly foreclosed any argument that a Miller claim was cognizable under 42 Pa.C.S.§9545(b)(1)(iii). In
so holding, the Court offered the following analysis of the statute:

Subsection (iii) of Section 9545[(b)(1)] has two requirements. First, it provides that the right asserted is a constitu-
tional right that was recognized by the Supreme Court of the United States or [the Supreme Court of Pennsylvania]
after the time provided in this section. Second, it provides that the right ‘has been held’ by ‘that court’ to apply retroac-
tively. Thus, a petitioner must prove that there is a ‘new’ constitutional right and that the right “has been held” by that
court to apply retroactively. The language “has been held” is in the past tense. These words mean that the action has
already occurred, i.e., “that court” has already held the new constitutional right to be retroactive to cases on collateral
review. By employing the past tense in writing this provision, the legislature clearly intended that the right was
already recognized at the time the petition was filed.

Seskey, supra, at 242-243 (emphasis added). With respect to the meaning of the phrase “held by that court”:

[O]ur Supreme Court explained that, for purposes of subsection (iii), the language “has been held by that court to
apply retroactively” means the court announcing the rule must have also ruled on the retroactivity of the new consti-
tutional right, before the petitioner can assert retroactive application of the right in a PCRA petition.

Taylor, supra, at 1042 (citing Commonwealth v. Abdul–Salaam, 812 A.2d 497, 501 (Pa. 2002)).

Not only did the United States Supreme Court stay silent as to the issue of retroactivity in Miller, it declined to review the issue
on June 9, 2014, after being presented with the opportunity to revisit the matter, reverse the holding in Cunningham, and declare
Miller retroactive. See Cunningham v. Pennsylvania, 134 S.Ct. 2724 (June 9, 2014) (denying petition for writ of certiorari).10 The
Court’s silence as to the matter prevents Petitioner from relying on 42 Pa.C.S.§9545(b)(1)(iii) as a vehicle to challenge the legality
of his sentence. Accordingly, because the Petitioner cannot show that his petition was filed within one (1) year of the date that his
conviction became final, and because he is unable to invoke any of the exceptions under 42 Pa.C.S.§9545(b)(1)(i)(iii), his petition
is untimely, and this court lacks jurisdiction to entertain the arguments raised therein. Given that the court was bound by
Cunningham and 42 Pa.C.S.§9545(b)(1)(iii), its decision to dismiss the petition should be upheld.

II. THE COURT DID NOT ERR BY DENYING PETITIONER’S REQUEST TO STAY DISMISSAL
In his Concise Statement, Petitioner argues that the court erred by denying his request to stay its dismissal of the proceedings
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and contends that the court should have halted the proceedings until “the Pennsylvania Supreme Court (through a successful
motion for reconsideration of [Cunningham]) or United States Supreme Court makes a final decision regarding the issue of retroac-
tivity of Miller to Defendant and similarly situated defendants.” Concise Statement, p. 11.
As an initial matter, the court notes that, in his response to the court’s dismissal notice, Petitioner requested that the case

be stayed pending a decision from the United States Supreme Court on whether it would grant certiorari in Cunningham. While
the court may not have formally stayed the proceedings, it did, for all practical purposes, ultimately honor Petitioner’s request.
Indeed, Petitioner filed his response to this court’s Notice of Intent to dismiss on November 26, 2013; the United States
Supreme Court denied certiorari on June 9, 2014; and this court did not dismiss the petition until September 19, 2014.
Accordingly, the court afforded Petitioner with precisely what he requested, which was a stay “pending the outcome of final-
ization (i.e., a ruling by the United States Supreme Court) of Commonwealth v. Cunningham.” Petitioner’s Response to
Dismissal Notice, p. 2.
Furthermore, even if Petitioner had requested a stay pending a general ruling from the United States Supreme Court on

whether Miller applied retroactively, it would not have been unreasonable for the court to deny such a request given the time that
it could take for such a ruling to ever be rendered. Indeed, if the law requires that the declaration of retroactivity come from the
court that announced the new constitutional rule of law, then the chance of Miller being declared retroactive by the Pennsylvania
Supreme Court is highly unlikely. Moreover, given the fact that the United States Supreme Court has stayed silent as to the issue,
despite being presented with the opportunity to make such a declaration in both Miller and Cunningham, it could be years before
it revisited the issue, if it ever did at all.
Thus, given: (i) the uncertainty regarding when, if ever, such a ruling would ever be rendered, (ii) the unlikelihood that such a

ruling would be favorable to the Petitioner given the Court’s silence as to the issue, and (iii) this court’s need to manage its docket
and ensure an efficient resolution to the matters pending before it, it was well within this court’s discretion to deny the request to
stay the proceedings pending a general ruling from the United States Supreme Court on the retroactivity issue. See Commonwealth
v. Renchenski, 52 A.3d 251, 260 (Pa. 2012) (noting that “the PCRA court does have the ability and responsibility to manage its docket
and caseload and thus has an essential role in ensuring the timely resolution of PCRA matters.”) (citing Commonwealth v. Porter,
35 A.3d 4, 24–25 (Pa. 2012) (“[T]he court, not counsel, controls the scope, timing and pace of the proceedings below.”); See
also Commonwealth v. Coward, 335, 414 A.2d 91, 95 (Pa. 1980) (“A court’s discretion in handling its own docket has long been
recognized.”).
In any event, the court notes that, if the United States Supreme Court ever declares that Miller is retroactive to cases on

collateral review, then the Petitioner presumably would be able to file a successive petition under 42 Pa.C.S.§9545(b) relying on
such a case, assuming he did so within the 60-day filing deadline.

III. THE COURT’S LACK OF JURISDICTION OVER THE PETITION FORECLOSED ITS ABILITY TO CONSIDER CLAIMS
UNDER ARTICLE I, SECTIONS 13 AND 14 OF THE PENNSYLVANIA CONSTITUTION
In his Concise Statement, Petitioner contends that he should have been given leave to file a second amended PCRA petition in

order to raise state habeas corpus claims pursuant to Article 1, Section 14, in order to argue that his sentence violated the ban on
cruel punishment set forth in Article 1, Section 13 of the Pennsylvania Constitution. Contrary to Petitioner’s claims, the court did
not err in denying his request to file a second amended PCRA petition to raise such claims.
In Seskey, supra, the Petitioner, who was a juvenile at the time of his offense, filed a PCRA petition, arguing, among other things:

(1) that his mandatory sentence of life without parole violated Article 1, Section 13 of the Pennsylvania Constitution; (2) that Miller
should be applied retroactively pursuant to Article 1 Section 13 of the Constitution, notwithstanding the Court’s ruling in
Cunningham; and (3) that his claims should be reviewed under “Pennsylvania’s constitutional guarantee of Habeas Corpus.” Id. at
241. The court found that it lacked jurisdiction over the petition because the petition was untimely and that the petition did not
meet any of the three exceptions set forth in 42 Pa.C.S.§9545(b)(1)(iii).

In making that finding, the court in Seskey noted the following:

Throughout his brief, Appellant attempts to circumvent the effect that Cunningham has upon our jurisdiction by
arguing, inter alia: that he is entitled to relief under Article 1, § 13 of the Pennsylvania Constitution (“Excessive bail
shall not be required, nor excessive fines imposed, nor cruel punishments inflicted.”), independently of the Eighth
Amendment, Brief for Appellant 10–13; that Miller should be applied retroactively based upon Pennsylvania’s broader
retroactivity principles, Brief for Appellant at 19–26; and that the inequitable result that Miller created violates
Pennsylvania’s due process and equal protection principles. Brief for Appellant at 27–30. While these arguments
someday may require consideration by our courts, today cannot be that day. Before a court may address Appellant’s
arguments, or similar contentions, that court must have jurisdiction. We cannot manufacture jurisdiction based
upon the substantive claims raised by the parties. Presently, we are confined by the express terms of subsection
9545(b)(1)(iii) and our Supreme Court’s decision in Cunningham. Combined, those two elements require us to
conclude that we lack jurisdiction. No substantive claim can overcome this conclusion.

Seskey, supra, at 243. Accordingly, because this court lacked jurisdiction over the untimely petition, it was unable to consider any
of the substantive claims presented therein. Given that the court would have been unable to entertain any of the arguments that
Petitioner sought to raise in a second amended petition, the court did not err in denying his request for leave to file such a
petition.
Furthermore, although Petitioner requested that the court re-characterize his petition as a state habeas corpus petition, “[i]t

is well-settled that the PCRA is intended to be the sole means of achieving post-conviction relief” and “a defendant cannot
escape the PCRA time-bar by titling his petition or motion as a writ of habeas corpus.” Commonwealth v. Taylor, 65 A.3d 462,
465-66 (Pa. Super. 2013). Petitioner clearly seeks to challenge the legality of his sentence, and claims “that are cognizable under
the PCRA must be raised in a timely PCRA petition and cannot be raised in a habeas corpus petition.” Id. Accordingly, because
Petitioner’s claims were cognizable under the PCRA, this court did not err in denying his request to amend the PCRA petition
so that Petitioner could re-characterize his petition as a habeas corpus petition. See Taylor, supra, at 466 (“Because Appellant’s
claims may be addressed under the PCRA see 42 Pa.C.S. § 9543(a)(2)(i) (providing that PCRA relief is available for convictions
resulting from constitutional violations), the PCRA court properly dismissed Appellant’s habeas corpus petition as an untimely
PCRA petition.”).
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IV. CONCLUSION
This court did not err in dismissing the PCRA petition because the petition was facially untimely, and it failed to raise a claim

that fell under any of the exceptions to the statutory time-bar. The court did not err in denying Petitioner’s request to file a second
amended PCRA petition because the court lacked jurisdiction to consider any substantive arguments in the petition. Moreover, the
PCRA petition could not be re-characterized as a habeas corpus petition since Petitioner’s claims were cognizable under the PCRA
statute. Accordingly, the court’s decision to dismiss the amended PCRA petition as untimely should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: November 13, 2014

1 The Petitioner’s case was transferred to this court following the passing of the Honorable Samuel Strauss.
2 Petitioner was born on March 17, 1952, and the offense occurred on September 22, 1969. See Amended PCRA Petition filed on
January 8, 2013, and Commonwealth’s Answer to Amended PCRA Petition filed on January 11, 2013.
3 According to the Warrant of Arrest dated September 23, 1969, Petitioner was also was charged with Armed Robbery, Assault and
Batter with Intent to Kill, “VUFA, and PFA.” See Petitioner’s Concise Statement of Errors Complained of on Appeal (page 3). The
records are unclear, but they also seem to suggest that Petitioner was convicted of second-degree murder as well.
4 As noted by both Counsel and the Commonwealth, it is difficult to ascertain the procedural history in this case because the
Allegheny County Department of Court Records file hardly contains any information, and the docket is incomplete. See Amended
Petition, (p. 4). Petitioner’s pro se “Motion for Post Conviction Collateral Relief” states that the judgment of sentence was affirmed
by both appellate courts in 1971.
5 On January 11, 2013, Leanne Shiley, Esquire filed the Commonwealth’s initial Answer. An Amended Answer was filed by Ronald
M. Wabby, Jr., Esquire on October 31, 2013.
6 Specifically, Article 1, Section 13 provides that “[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel
punishments inflicted.” Pa. Const. Art. 1, Section 13.
7 Petitioner filed his Notice of Appeal, as well as his Concise Statement of Errors Complained of on Appeal, on September 24, 2014. 
8 As explained by the Court in Commonwealth v. Lawson, 90 A.3d 1, 4-5 (Pa. Super. 2014):

Effective January 16, 1996, the PCRA was amended to require a petitioner to file any PCRA petition within one year
of the date the judgment of sentence becomes final. 42 Pa.C.S.A. § 9545(b)(1). A judgment of sentence “becomes final
at the conclusion of direct review, including discretionary review in the Supreme Court of the United States and the
Supreme Court of Pennsylvania, or at the expiration of time for seeking the review.” 42 Pa.C.S.A. § 9545(b)(3). Where
a petitioner’s judgment of sentence became final on or before the effective date of the amendment, a special grace
proviso allowed first PCRA petitions to be filed by January 16, 1997. See Commonwealth v. Alcorn, 703 A.2d 1054,
1056–1057 (Pa.Super.1997) (explaining application of PCRA timeliness proviso).”

9 It is unlikely that it would take over forty (40) years to resolve his direct appeal.
10 See also http://www.supremecourt.gov/orders/courtorders/060914zor_pqm1.pdf (last visited on November 7, 2014).

Commonwealth of Pennsylvania v.
James Cole

Criminal Appeal—Probation Violation—Sentencing (Illegality)

The inability of a defendant to find housing cannot be a basis for incarceration.

No. CC 201215767. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 14, 2014.

OPINION
On March 18, 2013, Appellant, James Cole, pled guilty to two counts of Indecent Assault Person Less than 13 Years of Age1, one

count of Corruption of Minors2, one count of Unlawful Contact with a Minor3, and one count of Sale of Tobacco4. This Court
sentenced him to six to twelve months incarceration, paroled forthwith and placed him on five years probation with one year of
that probation to be served on intermediate punishment. On March 24, 2014, after a hearing, this Court revoked Appellant’s
probation based on technical violations and lack of housing to serve his intermediate punishment sentence, and resentenced him
to 24 to 72 months incarceration and 11 years of probation consecutive. On April 23, 2014, Appellant filed a Notice of Appeal and
on June 25, 2014 a Concise Statement of Errors Complained Of.

MATTERS COMPLAINED OF ON APPEAL

Appellant raises one issue on appeal.

The Court erred by imposing an illegal sentence of two to six years’ total confinement at [Appellant’s] March 24,
2014, review hearing. Pursuant to 42 Pa.C.S. §9771, the Court was without the authority to sentence [Appellant] to
any period of total confinement since [Appellant]: (1) had not been convicted of another crime; (2) his conduct did
not indicate he was likely to commit another crime if he was not imprisoned; and (3) a sentence of total confine-



february 6 ,  2015 page 45

ment was not essential to vindicate the authority of the court. The inability of the criminal justice system to find
suitable housing for [Appellant] to serve a period of intermediate punishment, given the conditions of his proba-
tion, his registration requirements, and his status as a sex offender, does not provide the Court with grounds to
impose any term of total confinement, let alone a two to six year state sentence. Therefore, [Appellant’s] sentence
must be vacated.

(Statement of Matters Complained of on Appeal, p. 3).

DISCUSSION
42 Pa.C.S. § 9771 states:

§ 9771. Modification or revocation of order of probation

General rule.—The court may at any time terminate continued supervision or lessen or increase the conditions upon
which an order of probation has been imposed.

Revocation.—The court may revoke an order of probation upon proof of the violation of specified conditions of
the probation. Upon revocation the sentencing alternatives available to the court shall be the same as were
available at the time of initial sentencing, due consideration being given to the time spent serving the order of
probation.

(c) Limitation on sentence of total confinement.—The court shall not impose a sentence of total confinement upon
revocation unless it finds that:
(1) the defendant has been convicted of another crime; or
(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or
(3) such a sentence is essential to vindicate the authority of the court.

(d) Hearing required.—There shall be no revocation or increase of conditions of sentence under this section
except after a hearing at which the court shall consider the record of the sentencing proceeding together with
evidence of the conduct of the defendant while on probation. Probation may be eliminated or the term decreased
without a hearing.

42 Pa.C.S. § 9771.

Appellant does not dispute that he violated his probation; instead, he asserts that his sentence is illegal because Appellant
was not sentenced in accordance with § 9771. In order to address an alleged sentencing error, this Court notes that Appellant
must first establish a substantial question that his sentence is 1) inconsistent with a specific provision of the Sentencing Code;
or 2) contrary to the fundamental norms which underlie the sentencing process. 42 Pa.C.S. § 9781(b); Commonwealth v. Urrutia,
653 A.2d 706, 710 (Pa. Super. 1995). This determination is made on a case by case basis. Commonwealth v. House, 537 A.2d 361,
364 (Pa. Super. 1988). As Appellant has indicated that the sentenced imposed is inconsistent with § 9771, he has raised a
substantial question.

The standard of review with respect to sentencing is whether the court abused its discretion. Commonwealth v. Smith, 673 A.2d
893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. In sentencing Appellant, this Court must
consider the protection of the public, the rehabilitative needs of the offender, and the gravity of the offense as it relates to the
victim and the community. 42 Pa.C.S. § 9721(b). Upon revocation, the Court’s sentencing alternatives are the same as those which
could have been imposed at the initial sentencing. 42 Pa.C.S. § 9771(b).

The ability to impose a new sentence following the revocation of probation is “is vested within the sound discretion of the trial
court, which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011
(Pa.Super. 1996). The sentence imposed by this Court for Appellant’s probation violation falls within the standard range of the
Pennsylvania Guidelines on Sentencing. Since the sentence is within the standard range, it is presumed not to be excessive. Rita
v. United States, 551 U.S. 338 (2007).

This Court considered a number of factors in fashioning its sentence, including the fact that Appellant had ten total probation
violations, that Appellant has had verbal and physical confrontations at numerous placements causing him to be discharged
(Transcript of March 24, 2014 hearing, hereinafter Tr., at 10-11), continued to dress like an emergency responder in an effort to
mislead, in violation of the Court’s explicit directive (Tr. 9), tested positive for medications that were not prescribed to him (Tr.
12), and failed to complete a critical component of his probation, sex offender treatment. (Tr. 11) Appellant’s conduct demonstrates
that he is either unwilling or unable to comply with supervision conditions deemed to be critical to his successful reintegration into
the community. Based on the nature of his multiple violations, this court found that it is likely he will commit another crime if he
is not imprisoned. This Court found that a state-range sentence was warranted in order ensure Appellant receives the treatment
necessary to protect the safety of the public.

CONCLUSION

For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 3126 (a) (7).
2 18 Pa.C.S. § 6301 (a) (1) (ii).
3 18 Pa.C.S. § 6318 (1).
4 18 Pa.C.S. § 6305 (a)(1)(ii).
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Commonwealth of Pennsylvania v.
Jeffrey J. Marston

Commonwealth Appeal—DUI—Evidence—Commonwealth Failure to Provide Discovery—Lack of Diligence

The Commonwealth’s lack of diligence in response to discovery requests results in exclusion of evidence.

No. CC 2013-09230. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—November 18, 2014.

OPINION

The government has appealed from this Court’s order precluding it “from admitting any evidence regarding a particular
blood alcohol result” in an upcoming trial. Order (March 13, 2014). It makes two arguments concerning the Court’s action. First,
it says the Court abused its discretion in ordering exclusion of the blood alcohol results. Concise Statement of Errors
Complained of on Appeal, paragraph 1 (May 6, 2014). Second, it says the Court should have held a hearing before it took such
action. Id., paragraph 2.

On May 3, 2013, Mr. Marston had interaction with law enforcement. He was charged with various crimes and eventually
an Information was filed on August 19th charging him with three (3) counts of driving under the influence of alcohol and
impersonating a public servant. The DUI counts were driving with a BAC of .149, 75 Pa.C.S. Section 3802(b), driving after
imbibing a sufficient amount of alcohol that rendered him incapable of safe driving where there was an accident where injury
or damage to property was caused, 75 Pa.C.S. Section 3802(a)(1) and 3804(b), and then, a general impairment count, 75
Pa.C.S. Section 3802(a)(1). On August 22, 2013, Marston waived his formal arraignment, counsel entered their appearance
and a pretrial conference was scheduled for September 27, 2013.1 The result of that conference was a trial date of December
17, 2013.

On October 31st, Marston filed a Motion to Compel Discovery. The motion detailed with a fair amount of precision the exact
items he was seeking from the government. See, Exhibit A. The Court quickly scheduled a status conference with counsel for
November 13th. Both counsel appeared and, after hearing their respective positions, the Court granted the motion and directed the
government to produce all the evidence set forth in the Defendant’s Exhibit A. That exhibit was attached to the Court’s order of
December 4th. The deadline for compliance was December 20th.2

That deadline came and went without any compliance by the government. On January 6, 2014, government counsel filed a
Motion for Extension. This request asked for more time to comply. Its reason for failing to comply was that it “did not receive a
copy of [the] order until Monday, December 30, 2013.”3 It suggested a new deadline of February 26, 2014. Lastly, the government
requested that Marston pay for the reproduction costs of this discovery.

The Court’s order of January 8, 2014 addressed the government’s motion. It granted the request for more time and used its
suggested due date -February 26, 2014 - as the new deadline. The Court deferred the costs issue until the case concluded.

Two weeks later, on January 22, 2014, the government moved for a postponement of the February 27th trial date. Its justifica-
tion to delay the trial was “to provide additional discovery” to Marston. Motion for Continuance, (Jan. 22, 2014). The Court granted
the motion and set a new trial date of April 16, 2014.

On March 10, 2014, Marston filed a motion seeking dismissal of all of the charges. On March 13th, the Court convened a status
conference with both counsel. Upon conclusion of the conference, the Court entered an order granting in part and denying in part
Marston’s motion. The Court did not dismiss any of the charges. Instead, it excluded “any evidence regarding a particular blood
alcohol result in the upcoming trial.” Order (March 13, 2014). The order also established some key dates for future events in
regards to the trial.

On April 2, 2014, Marston filed an omnibus pretrial motion seeking various forms of relief. A week later, the Court dealt with
most of Marston’s matters through an order.

Just two days later, on April 11th, the government filed a Notice of Appeal. It was appealing from this Court’s order of March
13, 2014. That was the order where the Court excluded any evidence of Marston’s BAC result. The government was then directed
to file a Concise Statement of Errors Complained of on Appeal. The government timely complied on May 6, 2014.

The government’s position is two-fold. First, it complains this Court abused its discretion when it excluded the government’s
evidence of the BAC result. Its next complaint is that this Court abused its discretion by ordering the exclusion of evidence with-
out a hearing. The Court will address these assertions of error in reverse order.

There are a myriad of issues that arise in criminal cases in Allegheny County’s Court of Common Pleas.4 As a means to handle
these issues, the Court has, in the past few years found great value in holding status conferences with counsel. Many times the
conference is schedule upon the Court’s review of pleadings that are filed and the Court’s working knowledge of local courthouse
dynamics which can, and often times in years gone by, lead to a delay of the trial. The Court has found this early judicial inter-
vention contributes to less delay which consequently leads to a more efficient judiciary. The result of most status conferences falls
into two camps. One is the sharpening of an issue to a fine point. The other is exposing the fallacy of a legal position or collection
of facts. Regardless of which label is worn, it allows counsel and the Court to focus its energies moving forward on what really is
at issue.

From that backdrop, the Court finds the request for a hearing to be without foundation. At no time after the Court excluded the
evidence did the government request reconsideration which would invariably have included a request for a hearing. The first time
the Court heard about a hearing was in their Statement of Errors. The government’s actions run contrary to established appellate
policy to give the trial court the first opportunity to correct a supposed error. Incidentally, the Court has no recollection of
government counsel asking for a hearing during any of its status conferences.

Now, to address what the Court feels is the government’s major point of contention. The government feels this Court was
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wrong when it excluded a particular piece of evidence from its evidentiary quiver. The Court made this ruling based upon a
coalescence of circumstances. The government ignored two court orders to produce the material. The first deadline was
December 19th. The government did not comply and only asked for an extension of time to comply about 2 weeks after the
date had passed. Then came February 26th and the material was still not produced. This alone would be a sufficient reason to
take the action the trial court did as a means of vindicating its authority. But, there was more involved. The failure to produce
the material before that date negatively impacted Marston’s ability to be prepared for the Court’s status conference on March
13th. Marston was not the only party adversely affected. It was the Court’s intention on that day to explore any expert witness
issues with counsel and otherwise begin to limit the matters truly at issue for trial. That could not happen because of the
government’s eventual disclosure of the material on March 7th, (which was the Friday before a status conference on
Wednesday, the 12th), did not allow Marston sufficient time to forward the material to his expert. This then did not allow the
proposed expert a reasonable period of time to digest the material and then communicate with counsel to see if an issue was
present which would require the expert’s services. The end result of this was the trial date got pushed back. Why? Because the
government was not diligent in disclosing this material.

Pa.R.Crim.P. 573(E) identifies remedies available to a trial court to extract compliance from both parties regarding discovery.
The rule says:

(E) REMEDY If at any time during the course of the proceedings it is brought to the attention of the court that
a party has failed to comply with this rule, the court may order such party to permit discovery or inspection, may grant
a continuance, or may prohibit such party from introducing evidence not disclosed, other than testimony of the defen-
dant, or it may enter such other order as it deems just under the circumstances.

Pa.R.Crim.P. 573(E). “This provision gives the trial court broad discretion in formulating remedies for a failure to comply with
discovery requirements.” Commonwealth v. Galloway, 771 A.2d 65, 68 (Pa. Super. 2001)(citation omitted). And, the remedies
provided in paragraph (E) “apply equally to the Commonwealth and the defendant as the interests of justice require.”
Commonwealth v. McNeil, 808 A.2d 950, 956 (Pa. Super. 2002)(referencing the Comment to Rule 573).

This Court utilized each of the progressive sanctions set forth in this rule. It first ordered the government to provide the defense
with the requested information. On the heels of that directive, the Court had the trial date postponed by Marston. The Court’s think-
ing was that if he wanted the material to help in his defense then the Court was willing to push the trial date back at his speedy
trial expense. The first deadline passed without compliance. This necessitated the granting of the government’s motion and estab-
lishment of a new deadline, a deadline that it suggested. The Court then ruled that this additional time would not be excluded from
the speedy trial calculus. When the second deadline passed without compliance,5 the Court increased the sanction and prevented
the government from using the blood alcohol results. It is important to note that the Court did not impose the ultimate sanction of
dismissal even though Marston asked for such.

This Court’s final observation return us to the government’s Notice of Appeal. Contained within this document is a Certification.
The certification says this is an appeal from the “granting [of] defendant’s pretrial motion to suppress evidence, [which] substan-
tially handicaps and/or effectively terminates prosecution of Appellee/defendant on the specified charges. See Commonwealth v.
Dugger, 506 Pa. 537, 486 A.2d 382 (1985).” Notice of Appeal, (April 11, 2014).

The Certification is not accurate. The order appealed from was not a pretrial motion to suppress certain evidence but a pretrial
order stemming from a discovery violation and disobedience of two court orders.

In addition, the impact upon the government’s case is misrepresented by its absence of information. Marston was charged with
4 crimes: 3 counts of driving while impaired and impersonating a public servant. The non-dui count is not impacted by this Court’s
order whatsoever. The general impairment count of DUI is not substantially impacted by this Court’s action as the traditional
evidence which supports this count is the officer’s observations and his opinion filtered through his experience. The quintessen-
tial item of evidence for this count is not the BAC result. Similarly, the general impairment count coupled with a factual aggravator
(injury or damage to property) is not so greatly impacted. The sole count which appears to have been effectively terminated by the
order is the DUI count where the accusation is that he was driving with a specific BAC within 2 hours of driving. So, can the
government still obtain a conviction on 3 of the 4 counts without the BAC result? The probabilities are there. The Court has taken
the time of discussing the interplay of the charges and the excluded BAC result to show that it did, in fact, exercise restraint and
conducted a proper balancing of the equities involved.

The Department of Court Records shall now forward the certified record to the Superior Court of Pennsylvania in due course.

BY THE COURT:
/s/Williams, J.

1 This activity took place on August 22nd as evidenced by the date counsel signed the waiver of arraignment form and the notice
of formal arraignment was for the same date. This differs by a day from the docket entries.
2 The Court recognized the due date would be past the original trial listing of December 17th and both counsel knew that on
the 17th, Marston would be the moving party for a continuance of the trial. On the 17th, a new trial date was set for February
27, 2014.
3 The Court notes that government counsel at the November 13th status conference was the same counsel identified as receiving
copies of the Court’s December 4th order.
4 In 2013, the criminal division adjudicated 20,821 cases. In 2012, the number was 19,186. As of today, there are 14 criminal court
judges. Using an average of 20,000 cases divided by the 14 judges in this division, this courtroom is responsible for 1,428 cases
a year.
5 It is worthy of noting that as the end of February deadline approaches, the government does not ask for an additional short period
of time to comply. It’s as if arrogance had crept into their thinking. “Oh the Court won’t mind, I’m just a few days late.”
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In Re: Condemnation by the Township of Richland
of Land Owned by St. Barnabas Land Trust, Inc.,

Situate in the Township of Richland, Allegheny County, Pennsylvania,
Being Identified as Block and Lot No. 2188-S-45,

for the Purpose of Establishing a Temporary Construction Easement,
Two Utility Easements and a Permanent Right-of-Way

Preliminary Objections—Eminent Domain—Private-Public Purpose

Taking by Township must be limited to that which is necessary for public purpose.

No. GD 14-002633. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—October 28, 2014.

MEMORANDUM
This matter comes before the undersigned for a hearing on Preliminary Objections filed by the St. Barnabas Land Trust (“St.

Barnabas”) to a Declaration of Taking filed by Richland Township for a portion of land of St. Barnabas which adjoins Grubbs Road
in the Township of Richland, County of Allegheny, Commonwealth of Pennsylvania. The purpose of the Township acquiring this
property is to widen Grubbs Road and to realign the Grubbs Road intersection with Bakerstown Road. On the far side of
Bakerstown Road is State Road, which with Grubbs and Bakerstown Roads forms the intersection in question.

Based on the testimony presented to the undersigned, the purpose of this taking was to improve the sight distance for a vehicle
operator coming up Grubbs Road to Bakerstown Road and to realign the subject intersection into what optimally would be a
“perfect plus intersection”.

Prior to the hearing the Court, the Richland Township Manager, the Chief Financial Officer for St. Barnabas and counsel for
each party had an on-site view of the subject intersection.

The testimony reveals that Chatham University acquired property some years ago in Richland Township and has opened what
the University has designated as its Eden Hall campus on said property. Based on the testimony of the Township engineer, Chatham
currently has 100-200 students on the property. The belief is that if the student body increases to 1,500 students, there will be a
need for a larger intersection where Grubbs Road meets Bakerstown and State Roads. If, however, the student body grows to 1,000
students, there would be no need to improve this intersection.

Chatham has received a grant in the amount of $150,000 and has asked the Township to condemn various properties, most
specifically a portion of the St. Barnabas Land Trust so as to widen the road. It cannot be doubted that the moving force in this
matter is Chatham University, even to the extent of paying for any costs of acquisition and costs of construction.

St. Barnabas filed objections citing six (6) specific reasons why this taking should not be allowed. It disputes as to whether or
not this taking is for safety reasons, and among other things, contends that the taking is excessive. The testimony reveals that no
safety discussions were had by the Board of Supervisors of Richland Township prior to the adoption of the necessary resolutions
to initiate the condemnation proceeding. Yet, its engineer testified that the purpose of the condemnation is safety. There was
significant testimony regarding accidents at this site and that testimony has revealed that of the twelve (12) accidents claimed at
this site, only one may have been caused as a result of a vehicle coming off Grubbs Road.

The Township engineer also testified that although the goal was to realign the intersection so as to come up with a “perfect plus
intersection”, the effect of this taking will not be to perfectly align Grubbs Road and State Road so that it is a continual flow from
one end to the other across Bakerstown Road. State Road and Grubbs Road will still be off-center as to each other.

For its part, St. Barnabas is quite willing to improve the sight distance from Grubbs Road. It offered two (2) plans through its
expert, Professor Eck, to improve the sight distance from 275 feet to 290 feet (see Eck Exhibits 3 and 4).

Richland Township is a township of the second class and a Home Rule community. There is no doubt in this writer’s mind that
Richland Township has the authority to effectuate a condemnation as against St. Barnabas. However, the questions arises is it
merely doing the bidding for a private institution which admittedly is funding this taking and is the taking sufficient or excessive
as to implementing the concerns for safety that Richland Township has expressed.

St. Barnabas has offered plans that would significantly increase the sight distance including not only a shaving back of the bank
but removal of vegetation, i.e. shrubs, plants and trees to increase sight distance. St. Barnabas objects to further land being taken
so as to realign the intersection, when in fact there are no documented safety concerns at this intersection. Further, it becomes
obvious from the testimony that the intersection will not be realigned so as to form the allegedly needed “perfect plus intersec-
tion” to expedite the flow of traffic. Also, there are questions regarding whether or not Chatham’s target of 1,500 students is a real
possibility at this time. No representative of Chatham testified as to when it can realistically predict that it will have as many as
1,500 students at the Eden Hall campus. Chatham is located within a mile or two of this intersection.

It seemed to this writer from the testimony that what is really needed here is a traffic light governing the intersection, be it
realigned or not. So far, the Township seems reluctant to install same.

After review of all of the testimony, briefs of counsel and documents admitted into evidence, as well as actually viewing the site;
it is this writer’s belief that the taking, though permitted, is excessive.

I direct the parties’ attention to the very recently decided case of Reading Area Water Authority vs. The Schuylkill River
Greenway Association, No. 62 MAP 2013. An Opinion was handed down in this matter on September 24, 2014, written by Justice
Thomas Saylor. This Opinion reflects the fact that takings on behalf of private entities are not received well in Pennsylvania juris
prudence. The thrust of the law is to limit private takings to the very minimum amount needed. Although this writer fully under-
stands is that the “take” in question only amounts to .034 acres of St. Barnabas’ land; the issue is not the quantity of land seized,
but the amount necessary to achieve the legitimate goal of the Condemnor. Accordingly then, this writer would observe that be it
one inch or one mile, if the take is larger than needed to implement the public purpose of the taking, then it should be reduced to
the minimum amount necessary to implement the said public purpose.

In the Reading Opinion, Justice Saylor makes reference to the case of Winger et al v. Aires et al, 89 A.2d 521 (1952). In that
Opinion, the legendary Justice Michael A. Musmanno authors the majority opinion of the Court wherein he cites that an excessive
taking, although he agrees in that case that the school district had the authority to take land to build a school, must be reduced to
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the minimum amount necessary to implement the school district’s purpose. That is the reasoning applicable here. Also, in
furtherance of this Court’s belief that the thrust of modern juris prudence and legislation is to limit the use of eminent domain for
private purposes in 2006 the legislature of the Commonwealth of Pennsylvania enacted the Property Rights Protection Act which
is found at 26 Pa. C.S. A. 201 et set.

It is this writer’s opinion that the prime mover in this taking is Chatham University. However, that does not limit Richland
Township’s legitimate interest in safety at the subject intersection. There is, however, no proof that this is a dangerous intersec-
tion and the solution offered by St. Barnabas where it is prepared to give a portion of its land and remove certain trees and shrubs
to improve the sight distance seems to be the best response to Richland Township’s concerns. This writer also believes that in light
of the fact that there is not going to be a “perfect plus intersection” created after the proposed taking and, in fact, that there will
continue to exist a misaligned intersection; this all tends to reinforce St. Barnabas’ position.

Accordingly, this writer would sustain only Objection II of St. Barnabas’ objections regarding the excess of take and order that
the take be in line with Eck Exhibit 4, which will create a 290 feet sight distance from Grubbs Road.

Accordingly the following Order is entered:

ORDER OF COURT
AND NOW, to wit, this ____ day of October, 2014, St. Barnabas Land Trust having filed Preliminary Objections to the Declaration

of Taking of Richland Township and the Court having received Briefs, Pre-Trial Statements, conducted an on-site view of the
subject intersection and having taken testimony in the above matter; and after due review of all testimony, Briefs and applicable
appellate court decisions and statutes, it is hereby ORDERED, ADJUDGED and DECREED that Preliminary Objection II of
St. Barnabas is sustained in that the take is determined to be excessive and that the take shall be aligned with the plan of Morris
Knowles & Associates, Inc. designated R. Eck Exhibit No. 4, in that the sight distance will be increased to 290 feet.

It is further ORDERED that all other Preliminary Objections are hereby overruled.

BY THE COURT:
/s/Della Vecchia, J.

ORDER OF COURT
AND NOW, to wit, this 28th day of October, 2014, it is hereby ORDERED, ADJUDGED and DECREED that the separate lists

of trial Exhibits submitted by the Township and St. Barnabas (copies of which are attached hereto) are hereby made a part of the
record in this case.

BY THE COURT:
/s/Della Vecchia, J.

Commonwealth of Pennsylvania v.
Dion Lee McBride

Criminal Appeal—VUFA—Sufficiency—Weight of the Evidence—Ineffective Assistance of Counsel—Suppression—
Sentencing (Discretionary Aspects)—Corpus Delicti—Tax Fraud Investigation—Constructive Possession—Plain View

VUFA conviction should be affirmed where gun was found under the counter in place of business formerly operated by defendant.

No. CC 201308429. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—October 22, 2014.

OPINION
This is an appeal by Defendant, Dion Lee McBride, after he was found guilty of one count of Possession of Firearm Prohibited

in violation of 18 Pa.C.S. § 6105(a)(1) following a jury trial on November 15, 2013. Defendant was sentenced on March 4, 2014 to
five to ten years incarceration. On April 4, 2014 Defendant filed Post Sentence Motions which were denied on April 10, 2014. On
May 9, 2014 Defendant filed a Notice of Appeal. On May 21, 2014 a 1925(b) Order for Concise Statement of Matters Complained
of on Appeal was entered. On June 5, 2014 Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth
the following:

“a. The Court erred in finding that the evidence was sufficient to sustain a conviction for the alleged violation of the
Uniform Firearms Act, 18 Pa.C.S. § 6105(a)(1) for the reasons indicated at length in the Post-Sentence Motion and brought
forth during the hearing relative to the same;

b. The Court erred in finding that the weight of the evidence was sufficient to sustain a conviction for the alleged
violation of the Uniform Firearms Act, 18 Pa.C.S. § 6105(a)(1) for the reasons indicated at length in the Post-Sentence
Motion and brought forth during the hearing relative to the same;

c. The Trial Court erred in the denial of certain pretrial motions, particularly those related to the formation of the
corpus delicti of the offense alleged in this matter and suppression motions made with respect to the discovery of the
contraband at issue;

d. Your Petitioner believes and therefore avers that Trial Counsel was ineffective by failing to object to repeated efforts
both during trial and during closing arguments by Counsel for the Commonwealth to improperly impeach the Petitioner
based upon unproven and/or uncharged conduct, including but not limited to, the assertion that the Petitioner, by allegedly
making payment to employees “under the table”, is a dishonest individual whose testimony should not be believed; and

e. Your Petitioner further avers that the Trial Counsel erred in the imposition of the sentence imposed in this matter,
as the said sentence is both excessive and inconsistent with the Pennsylvania Sentencing Code, 42 Pa.C.S. §§ 9701 et seq.,
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to the extent that the sentence in the instant case is far in excess of that which is “consistent with the protection of the
public and the rehabilitative needs of the Petitioner”, particularly to the extent that the sentencing guidelines are not
reflective of the Petitioner’s current standing and were aggravated based upon conduct which occurred long ago.”

BACKGROUND
This matter arises out of Defendant’s conviction of one count of Possession of Firearm Prohibited after a loaded firearm was

found in a store owned and operated by Defendant known as Gamer Nation located at 2651 Brownsville Road in the Carrick
section of Pittsburgh. The evidence presented by the Commonwealth established that beginning in 2011 Defendant and others were
the subject of an extensive tax fraud investigation involving the submission of fraudulent tax returns to the Pennsylvania
Department of Revenue in order to obtain tax refunds. The investigation included surveillance of two of Defendant’s business
locations, including the store on Brownsville Road, and Defendant’s home located at 2012 Kendon Drive. The investigation also
included the examination of numerous records involving the registration of Defendant’s businesses with the Pennsylvania
Departments of State and Revenue; tax records with the Department of Revenue; records involving employer withholding and
sales tax submissions; bank and debit card records; information obtained from the owner of the Brownsville property; and, infor-
mation obtained from postal authorities. All of this information indicated Defendant’s role as the sole owner and operator of the
Gamer Nation store located on Brownsville Road.

The Commonwealth also presented the testimony of the owner of the Brownsville Road property, Angelo Mancuso, who rented
the property to Defendant through his company, H&W Properties, LLC. (T., p. 100) Mr. Mancuso testified that he entered into a
written lease with Defendant on February 2, 2011 (T. p. 102) He testified that he only gave the keys to the property to Defendant;
that he only dealt with Defendant; and, that every month Defendant paid him and he gave Defendant a receipt. (T., p. 105) Further,
when he filed an eviction proceeding due to the nonpayment of rent and to regain possession of the property, he sued only
Defendant and that Defendant remained in possession or control of the property until he regained possession through a district
justice proceeding in May of 2012. (T., p. 112) Mr. Mancuso testified that either he or his partner were at the store on a daily basis.
Mr. Mancuso also testified that when Defendant first leased the property he saw an older man working on the remodeling, who he
believed was Defendant father-in-law or step father. (T., pp. 104-107) Mr. Mancuso also testified that during the lease “there was
one guy that worked there who had a burn on his face.” (T., p. 108) Regarding this man, the following exchange took place:

Q. When was the last time you saw that person?

A. He was there pretty much until I remembered nobody being there anymore.

Q. When do you remember nobody sort of being there anymore? Could you describe what you mean by that?

A. Probably when I stopped getting rent payments. I am going to guess and say — I am going to guess and say February
2012 is when I remembered I did not get anymore rent payments and I had to go to Magistrate King for payments, and
then obviously I went through the process of taking possession. I am going to guess and say either January or February
is when there was never nobody there.” (T., p. 109)

Mr. Mancuso also testified that when he saw the Agents at the property on the day it was searched he learned that they had
obtained the keys from Defendant and that Defendant then retrieved the keys. Mancuso testified as follows:

“What they told me when I asked them how they gained entry they said Dion gave them a key, they this a (sic) key. They
gave me the key back. The girl that was working at the laundromat there had the key. Dion physically came there and
took the key back.” (T., p. 112).

Based on the results of their investigation, Agents requested and obtained a search warrant for Defendant’s home and the
Brownsville Road store which was executed on March 13, 2012. The Commonwealth offered the testimony of Agent Darren Fisher
of the Pennsylvania Bureau of Tax Investigations concerning statements made by Defendant at the time that the search warrant
was executed at his home on March 13, 2012. Defendant objected to the admission of any of his statements based on the corpus
delicti rule, which objection was overruled. (T., p. 202) Agent Fisher then testified that upon being served with the search warrant,
Defendant asked to speak privately with the agents. Agent Fisher testified that Defendant admitted that he “owned the video store
on Brownsville Road.” (T., p. 202) Further, when Defendant was told that a search warrant was also being executed at the store on
2615 Brownsville Road, Defendant replied, “You’re going to find a firearm in the rear of the store in a closet. I want you guys to
know that before you go in there.” (T., pp. 204-205) Agent Fisher also testified as follows:

“Q. Did he say anything after that or did any other agent ask any question to follow up on that statement?

A. It was only myself and Agent Yingling. He discussed that he had purchased it from an individual on the North Side
for protection while in the store.” (T., p. 205)

Agent Fisher further testified that Defendant stated he had purchased the gun from a man he knew only as Jay Rock and that
he needed the gun for protection for himself and his employees. (T., p. 205)

Agent Lee Yingling also testified that he was present when Defendant was advised that a warrant was being executed on the
Brownsville Road location and Defendant responded by saying, “Well, you’re going to find a gun there.” (T., p. 271) Agent Yingling
testified:

“Well, when he made the statement about there was going to be a gun up there, after the rights were read, I starting
asking him how did you come into possession of the gun, that is when he told us that he purchased it off a guy named Jay
Rock.” (T., p. 273)

Agent Yingling further testified:

“He informed us the reason he purchased the gun was that part of the city or Carrick or Brownsville Road was a high
crime area and he purchased it for protection.” (T., p 273)

After the close of the Commonwealth’s case, Defendant’s Motion for Judgment of Acquittal was denied. (T., p. 300).
Defendant testified in his defense and acknowledged that he opened and operated the Gamer Nation business on Brownsville
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Road. (T., pp. 307-308) Defendant denied that he ever admitted that he purchased or placed the gun in the store, instead testifying
it was brought to the store by an employee and that he allowed the employee to have the gun at the store due to the number of
robberies in the area. Defendant disputed the Agent Fisher’s and Agent Yingling’s testimony concerning the statement he made
on March 13. Defendant testified as follows:

“Q. Let’s just talk about what you told the police or didn’t tell the police. That is what I want to know about. What was
the dialogue between you and the police regarding their questions to you and your answers to them?

A. Agent Yingling, I believe it was, asked me was there going to be any evidence of how Gamer Nation related to a tax
crime or something. I told him not that I’m aware of, but I told him you would find a gun out there.

Q. You did tell him that?

A. Yes, I did.

Q. What exactly did you tell him?

A. I told him you would find a gun out there. He said, you are not allowed to have no guns; what is it doing out there?
I told them I allow my employees to keep a gun out there because businesses out there get robbed all the time.” (T., pp.
310-311)

Defendant denied that he told the agents that he purchased the gun, but instead said that “it was bought off a dude named Jay
Rock.” (T., p. 312) He contended that the gun was brought to the store by an employee, Phil Lyle, who he described as the “one
with the burns on the face.” (T., p. 312) He testified that he did not give the agents Lyle’s name at the time as he did not want to
implicate him in any tax fraud crimes. (T., p. 312) Defendant also testified that another person, Damar Galmer, who “began work-
ing there once in a while” also had access to the store. (T., p. 320).

Defendant further contended that the statement in the Affidavit of Probable Cause for his Arrest prepared by the Agents which
quoted him as saying “. . . the gun was under the sales counter and used by employees for protection . . . “ was consistent with what
he actually told the Agents at that time.1 Defendant testified that he never saw the gun or handled the gun and was only made aware
of it by Lyle when Lyle brought to the store for protection when he was staying late to sell a new game in December 2011. (T., p. 323)

DISCUSSION
Defendant was charged with a violation of 18 Pa.C.S.A. §6105 which provides in pertinent part:

(a) Offense defined.—

(1) A person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth. 18 Pa. Cons. Stat. Ann. § 6105 (West)

In the instant case the firearm was not found in Defendant’s actual possession, so he could only be convicted if the Commonwealth
proved constructive possession or joint constructive possession of the firearm. To do this the Commonwealth must present
evidence to show that Defendant had both the power to control the firearm and the intent to exercise that control. Commonwealth
v. Duffy, 340 A.2d 869 (1975). In addition, it is clear that two actors may have joint control and equal access and thus both may
constructively possess an item. Further, the power and the intent to exercise conscious dominion can be inferred from the totality
of the circumstances. Commonwealth v. Sanes, 955 A.2d 369, 372-73 (Pa. Super. 2008) Constructive possession was discussed in
Commonwealth v. Mudrick, 507 A.2d 1212, 1213-14 (1986) wherein the Court stated:

We have defined constructive possession as “conscious dominion.” Commonwealth v. Davis, 444 Pa. 11, 15, 280 A.2d 119,
121 (1971). We subsequently defined “conscious dominion” as “the power to control the contraband and the intent to
exercise that control.” Commonwealth v. Macolino, 503 Pa. 201, 206, 469 A.2d 132, 134 (1983). Though these tests may
be helpful and logical in the abstract, application to actual factual situations, particularly when multiple actors are
involved, has proven difficult for our lower courts in cases involving controlled substances located on premises in joint
possession but not on the actual person of any of the parties entitled to occupy those premises. To aid application, we
have held that constructive possession may be established by the totality of the circumstances. Commonwealth v. Fortune,
456 Pa. 365, 318 A.2d 327 (1974). We took a further step toward resolving these problems in Commonwealth v. Macolino,
supra. In Macolino, contraband and otherwise legal items used in the drug trade were found in the common bedroom of
the Macolinos, a married couple. We held that “constructive possession can be found in one defendant when both the
husband and wife have equal access to an area where the illegal substance or contraband is found.” 503 Pa. at 208, 469
A.2d at 135. See also Commonwealth v. Carroll, 510 Pa. 299, 507 A.2d 819 (1986). Though the facts here do not precisely
mirror those in Macolino, they are similar and the issue again concerns constructive possession in an area of joint
control. We hold today that even absent a marital relationship constructive possession may be found in either or both
actors if contraband is found in an area of joint control and equal access. The marital relationship per se was not critical
to the Macolino analysis; shared access to and control of the area where the contraband was found was critical.
Commonwealth v. Mudrick, 507 A.2d 1212, 1213-14 (1986) (Emphasis added)

In his first assignment of error, Defendant alleges that the evidence was insufficient to sustain a conviction for the reasons
indicated at length in his Post Sentence Motion. In his Post Sentence Motion Defendant alleged the following: no evidence was
presented that Defendant had physical possession or control of the firearm at any time; that the firearm was discovered inside a
property which was not under the control of Defendant at the time it was discovered because his lease had expired and lessor had
taken possession of the premises; that the premises where the firearm was retrieved was not the home or vehicle of the Defendant
nor was Defendant the sole individual with access to the property prior to the relinquishment of the same; that the uncontradicted
evidence showed that numerous individuals other than Defendant had access and control over the location where the firearm was
retrieved and that Defendant had not been observed there for approximately eight (8) months prior to the discovery of the firearm;
that there was no evidence as to when the firearm was purchased, by whom it was purchased, by whom it was placed in the premise
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and that the mere presence of the firearm on the premises where Defendant may have been at some point in time was insufficient
to establish possession of the firearm. Finally, Defendant asserts that the corpus delecti of the crime was not sufficiently estab-
lished to permit the admission of any statements by Defendant related to the firearm.

Addressing initially Defendant’s claim that the Commonwealth failed to establish the corpus delecti of the crime and, therefore,
his statements about the firearm were not admissible, this claim is without merit. The corpus delecti rule is a rule of evidence
which places the burden on the prosecution to establish that a crime has actually occurred before a confession or admission of the
accused connecting him to the crime can be admitted. The corpus delecti means the body of the crime; it consists of proof that a
loss or injury has occurred as a result of the criminal conduct of someone. The criminal responsibility of the accused for the loss
or injury is not a component of the rule. The historical purpose of the rule is to prevent a conviction based solely upon a confes-
sion or admission, where in fact no crime has been committed. Commonwealth v. McMullen, 745 A.2d 683 (Pa.Super.2000), appeal
denied, 563 Pa. 700, 761 A.2d 549 (2000).

In Pennsylvania there is a two phase application of the corpus delecti rule. The application of the rule was discussed in
Commonwealth v. Otterson, 947 A.2d 1239 (Pa. Super. 2008) wherein the Court stated:

“In Commonwealth v. Reyes, 582 Pa. 317, 870 A.2d 888 (Pa.2005) (“Reyes II”), our Supreme Court explained that
Pennsylvania law requires courts to apply the corpus delicti rule in two phases: In the first phase, the court determines
whether the Commonwealth has proven the corpus delicti of the crimes charged by a preponderance of the evidence. If
so, the confession of the defendant is admissible. In the second phase, the rule requires that the Commonwealth prove the
corpus delicti to the factfinder’s satisfaction beyond a reasonable doubt before the factfinder is permitted to consider the
confession in assessing the defendant’s innocence or guilt. Id. at 894 n. 4 (citations omitted). Commonwealth v. Otterson,
947 A.2d 1239, 1249 (Pa. Super. 2008)

In this case the record clearly establishes that the Commonwealth met its burden of establishing the corpus delicti by a
preponderance of the evidence so that Defendants statements were admissible. Initially it should be noted that it was stipulated
that Defendant was disqualified from possessing a firearm under §6105. By stipulation and in the opening statement it was admitted
that if Defendant possessed the firearm, he was not eligible to do so. (T., pp 8, 50) The evidence also established that on March 13,
2012 a loaded semi-automatic handgun was found in a store known as Gamer Nation located at 2615 Brownsville Road in the
Carrick area of Pittsburgh. The hand gun was found during a search of the store by Agent Gregory Smith. Agent Smith gained
access to the store by keys provided to him by Defendant on March 13. (T., p. 59) Upon entering the store Agent Smith observed
that the store was empty. He described a retail counter with a partition wall behind the counter and on the rear of the wall the gun
was located on a shelf. Agent Smith indicated that there was a large stack of mail within arm’s length of the handgun and the rest
of the store contained what he characterized as garbage and debris. (T., p. 64)

The Commonwealth also presented extensive credible evidence establishing Defendant’s possession and control of the premises
on Brownsville Road. This evidence included the following: Defendant applied to the Pennsylvania Department of Revenue for an
employer withholding and sales tax account for Gamer Nation located at 2615 Brownsville Road. (T., pp. 171, 175); forensic com-
puter analysis of Defendant’s computer demonstrated that the PA 100 Registration Form for Gamer Nation was made on Defendant’s
computer, (T. p. 176); Department of Revenue records show that there was only one period where employee withholding was paid
and that was for the second quarter of 2011 in the amount of $29.47. (T., p. 172); a Paychex payroll record was recovered listing
Defendant as the only employee and no other employees were listed in those records; Defendant was the only person who entered
into the written lease with the landlord and was the only person given keys to premises; Defendant maintained possession after the
landlord observed no activity at the store after January or February 2012 and the only other person he observed at the store was no
longer present; the agents gained access to the store by keys given to them by Defendant; Defendant retrieved the keys after the
search was completed; the gun was in plain view in the rear of the store where the only other items were empty video cases and
debris; during surveillance at the store agents observed only Defendant picking up the large amounts of mail left at the store. The
totality of the circumstantial evidence establishes by a preponderance of the evidence that Defendant, a person disqualified under
the statute from possessing or controlling a firearm, had had both the power to control the firearm and the intent to exercise that
control. Even in light of the evidence of the presence of another person being in the store on a regular basis up to or including
January and February 2001, there is sufficient evidence to establish Defendant’s joint constructive possession of the firearm both
by a preponderance of the evidence and beyond a reasonable doubt. Therefore, the testimony of Agent Fisher and Agent Yingling
regarding Defendant’s admissions about purchasing the firearm and placing it in the store were admissible. Although Defendant
denied that he made the statements as described by the Agents, it was up to the jury to resolve that issue of fact.

It is also clear, that the jury was properly instructed concerning the requirement that they find the corpus delicti of the crime
beyond a reasonable doubt before they could consider the Defendant’s statements. The jury was instructed:

“In this case the Commonwealth has introduced evidence of a statement which it claims was made by the defendant.
Before you may consider the statement as evidence against the defendant, you must find that a crime was in fact
committed, that the defendant in fact made the statement, and the statement was voluntary. Otherwise, you must
disregard the statement.

Each juror should ultimately decide this question for him or herself and therefore individually accept or reject the
defendant’s statement as evidence.

You must not allow the fact that I admitted the statement into evidence to influence you in any way during your
deliberations.

Now, as I told you, you may not consider the statement as evidence against the defendant unless you find beyond a
reasonable doubt that a crime was committed. You must be satisfied by all the evidence, except the statement, that a
crime occurred, and that the crime resulted from actions committed by someone. The evidence need not tend to show that
the crime was committed by the defendant, only that the crime was committed by someone. It is enough if you are
satisfied beyond a reasonable doubt that the circumstances are more consistent with the commission of a crime.

The object of these rules is to guard against convicting a person of a crime that never really happened even though the
defendant confessed that it did occur.
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You may not consider the statement as evidence against the defendant unless you find that the defendant in fact
made the statement. Obviously, words allegedly written or spoken by the defendant should not be used against him
unless he actually uttered those words. Only so much of a statement as was actually made by a defendant may be
considered as evidence against him. If you find the defendant made this statement, then you may weigh along with
the other evidence in the case in determining whether he has been proven guilty beyond a reasonable doubt.” (T.,
pp. 394-395)

Defendant has asserted that the evidence was insufficient to support his conviction and that the verdict was against the weight
of the evidence. These claims are without merit. When reviewing a sufficiency of the evidence claim the evidence must be viewed
in the light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-
finder to find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It
is exclusively within the province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry,
569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined
from the evidence presented that all of the necessary elements of the crime were established, then that evidence will be deemed
sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 747 A.2d 910, 914
(Pa. Super. 2000) In addition, a verdict is against the weight of the evidence “only when the jury’s verdict is so contrary to the
evidence as to shock one’s sense of justice.” Commonwealth v. Cousar, 928 A.2d 1025, 1036 (2007). A weight of the evidence claim
is primarily directed to the discretion of the judge who presided at trial, who only possesses “narrow authority” to upset a jury
verdict on a weight of the evidence claim. Edwards, 903 A.2d at 1148. Assessing the credibility of witnesses at trial is within the
sole discretion of the fact-finder. A trial judge cannot grant a new trial merely because of some conflict in testimony or because
the judge would reach a different conclusion on the same facts, but should only do so in extraordinary circumstances, “when the
jury’s verdict is so contrary to the evidence as to shock one’s sense of justice and the award of a new trial is imperative so that
right may be given another opportunity to prevail.” Armbruster v. Horowitz, 813 A.2d 698, 703 (2002) (quoting Commonwealth v.
Brown, 648 A.2d 1177, 1189 (1994)) (quotation marks and emphasis omitted).

Addressing Defendant’s specific allegations regarding the sufficiency and the weight of the evidence, Defendant first alleges
that there was no evidence presented that Defendant had physical possession or control of the firearm at any time. However, as
discussed in detail above, Defendant need not be in actual physical control of the firearm to be found to have exercised construc-
tive possession of it.

Defendant next contends that that the firearm was discovered inside a property which was not under the control of Defendant
at the time it was discovered because his lease had expired and lessor had taken possession of the premises. This argument is clearly
contradicted by the record which establishes that Defendant was in control of the premises at the time the gun was seized. He
provided the keys to the property to the Agents to enter the property on the day it was searched and the gun was discovered. In
addition, he retrieved the keys immediately after the search and, though his lease may have expired, he maintained possession of
the property until he was formally evicted in May of 2012.

Defendant next contends that that the premises where the firearm was retrieved was not his home or vehicle nor was Defendant
the sole individual with access to the property prior to the gun being found. There is no requirement that the gun be found in
Defendant’s home or vehicle in order for him to have constructive possession of the firearm. In addition, as outlined in detail above,
the fact that there was evidence that another person had access to the premises for a time does not obviate the evidence which
supports the finding of Defendant’s constructive possession of the firearm. At most it establishes that Defendant exercised joint
constructive possession of the firearm.

Defendant next argues that the uncontradicted evidence showed that numerous individuals other than Defendant had access
and control over the location where the firearm was retrieved and that Defendant had not been observed there for approximately
eight (8) months prior to the discovery of the firearm. Initially it is noted that the evidence does not support the argument that
numerous individuals had access to the location. Further, even assuming that other individuals besides those identified in the
testimony had access to the premises, this evidence alone does not contradict the evidence outlined above and set forth in the
record which establishes Defendant’s constructive possession of the firearm. As noted by the Court in Commonwealth v. Macolino,
469 A.2d 132, 136 (1983) to allow a defendant to argue that since someone else had access to an area, constructive possession could
not be established,

“. . . would provide a privileged sanctuary for the storage of illegal contraband. Simply by storing contraband in a place
controlled by more than one party, a spouse, roommate, partner, would render all impervious to prosecution.
Commonwealth v. Macolino, 469 A.2d 132, 136 (1983)

Defendant next contends that there was no evidence as to when the firearm was purchased, by whom it was purchased and by
whom it was placed in the premise. The issue of the corpus delicti rule and the admission of Defendant’s statements has already
been addressed and, as noted, above the Commonwealth met its burden in all respects. Given the proper admission of Defendant’s
statements, therefore, there was indeed evidence concerning when the firearm was purchased, by whom it was purchased and by
whom it was placed in the store. The jury was permitted to consider all of the evidence of record and, therefore, the evidence was
sufficient to support its verdict. In addition, the verdict did not require a specific finding as to who purchased it, when it was
purchased or exactly when it was placed in the store. Likewise, Defendant’s assertion that the mere presence of the firearm on the
premises where Defendant may have been at some point in time was insufficient to establish possession of the firearm is meritless
based on the evidence of record reviewed in detail above.

Defendant next asserts that it was error to deny his pretrial motions, particularly those related to the formation of the corpus
delicti of the offense alleged in this matter and suppression motions made with respect to the discovery of the firearm. The issues
regarding the corpus delicti of the offense have been discussed above. In his Omnibus Pretrial Motion, Defendant alleged that the
seizure of the firearm was illegal because a search for a firearm was not authorized by the warrant. In addition, at the time the
firearm was seized there was no independent basis outside of the warrant establishing probable cause to believe that the firearm
was illegally possessed or evidence of a crime. Finally Defendant argued that there were no exigent circumstances excusing the
warrant requirement to seize the firearm. However, Defendants arguments fail because it is clear that the gun was seized during
a lawful search, the gun was in plain view and the incriminating nature of the gun was known to the agents executing the search
warrant. In Commonwealth v. Anderson, 40 A.3d 1245 (Pa. Super. 2012) the Court stated:
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“Generally, a warrant stating probable cause is required before a police officer may search for or seize evidence.
However, [t]he plain view doctrine provides that evidence in plain view of the police can be seized without a warrant,
Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971), as modified by Horton v. California, 496
U.S. 128, 110 S.Ct. 2301, 110 L.Ed.2d 112 (1990), and it was adopted by our Supreme Court in Commonwealth v.
McCullum, 529 Pa. 117, 602 A.2d 313 (1992). The plain view doctrine applies if 1) police did not violate the Fourth
Amendment during the course of their arrival at the location where they viewed the item in question; 2) the item was not
obscured and could be seen plainly from that location; 3) the incriminating nature of the item was readily apparent; and
4) police had the lawful right to access the item. Commonwealth v. Sodomsky, 939 A.2d 363, 370 (Pa.Super.2007), appeal
denied, 599 Pa. 709, 962 A.2d 1196 (2008), cert. denied, ––– U.S. ––––, 129 S.Ct. 2776, 174 L.Ed.2d 272 (2009)” (some cita-
tions omitted). Commonwealth v. Anderson, 40 A.3d 1245, 1248-49 (Pa. Super. 2012) appeal denied, 51 A.3d 837 (2012)

A review of the testimony at the Suppression hearing established that Agent Smith observed the gun in plain view during a lawful
search near the documents described in the warrant and seized it and at that time he was aware of Defendant’s criminal record.
(T. 6/25/13, pp. 33-34) Defendant’s criminal record as stated in the affidavit was: “A criminal history check revealed that Dion
McBride has a criminal record dating back to 2000 for Narcotics violations, tampering with evidence, conspiracy, resisting arrest
and aggravated assault.” (Affidavit of Probable Cause, March 12, 2012, p. 4) It is noted that aggravated assault is a disqualifying
offense under §6105(b). In addition, based on the information set forth in the affidavit concerning Defendant’s ownership and
operation of the business at the location, as discussed in detail above, the incriminating nature of the firearm was readily apparent.
In addition, Defendant specifically directed the agents to the firearm when he advised them of its presence and location. Therefore
there was no error in denying Defendant’s motion to suppress the firearm.

Defendant next contends that trial counsel was ineffective in failing to object to repeated attempts to improperly impeach
Defendant based on unproved and uncharged conduct such as allegedly making payments to employees “under the table” and, there-
fore, making him appear as a dishonest person who should not be believed. Claims of ineffectiveness of counsel should be raised on
collateral review and not on direct appeal. Commonwealth v. Grant 813 A.2d 726 (2002) However, it should be noted that Defendant,
during his direct examination, testified concerning his employees saying, “I paid under the table, yes.” (T., p. 321). This testimony
was apparently offered to explain the lack of records reflecting payroll taxes or payroll withholding for Defendant’s business and to
buttress his contention that various undocumented employees had access to the premises and, therefore, the gun in question.

Defendant next contends that the sentence imposed of 5 to 10 years, with credit for time served, was excessive and inconsis-
tent with the sentencing code, 42 Pa.C.S.A. §§9701 et seq., as it was far in excess of that needed for the protection of the public and
to meet his rehabilitative needs. The record reflects that a presentence report was obtained and made part of the record which set
forth Defendant’s extensive criminal history which began in 1988. Defendant was given a standard range sentence that took into
account not only the nature of the present offense but his criminal history, all of which demonstrates his inability, or refusal, to
conform his conduct to the law. At the time of sentencing Defendant argued that much of his prior criminal conduct was years prior
to the present offense and he presented the testimony of a cousin about the nature of his early home environment, all of which was
considered. However, the sentence as imposed was neither excessive nor inconsistent with the sentencing code.

BY THE COURT:
/s/Todd, J.

1 Agent Fisher read the from the Affidavit of Probable Cause as follows: “After being informed that agents were in the process of
searching 2615 Brownsville Road, McBride advised S.A. Fisher around (sic) Yingling that a gun was under the sales counter and
that it was used by employees for protection because the area of Brownsville is a high crime area and very dangerous, especially
in the evening as there had been numerous robberies and a lot of narcotics activity.” (T., p 241)

Commonwealth of Pennsylvania v. William Hughes

Commonwealth of Pennsylvania v. Sherryl Feli
Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Circumstantial Evidence—
Conspiracy—Aggravated Assault—Waiver

Bike-riding defendants who hit car and driver with heavy, metal bike locks and caused serious injuries are found guilty of
aggravated assault.

No. CC 201209919, 201209920. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 21, 2014.

OPINION OF THE COURT
This matter involves two defendants, William Hughes and Sherryl Feli. Both Defendants were charged with three (3) counts of

aggravated assault and one (1) count of criminal conspiracy. William Hughes was also charged with criminal mischief. Count 1 at
each information charged aggravated assault pursuant to 18 Pa. C.S.A. §2702(a)(1), alleging the infliction of serious bodily injury,
or an attempt to do so, on victim John Hrabolowski. The second and third counts in each information charged aggravated assault
pursuant to 18 Pa. C.S.A. §2702(a)(4), alleging that the Defendants caused bodily injury to the victims, John Hrabolowski (Count
2) and John Szwaczkowski (Count 3), with a deadly weapon. The criminal conspiracy count alleged that the Defendants agreed that
they would commit the crime of assault on the victims.1 Finally, Defendant Hughes was charged with criminal mischief2, alleging
that he intentionally damaged the property of John Hrabolowski.

The Defendants waived their right to a jury trial and proceeded non-jury before this court. On the day of trial, March 7, 2013,
they were adjudged guilty at all counts. The Defendant Sherryl Feli was sentenced on May 23, 2013 to not less than twenty-four
(24) months nor more than forty-eight (48) months of imprisonment at count 1, followed by a consecutive period of probation of
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seven (7) years, and to no further penalty on the remaining counts. William Hughes was sentenced on July 16, 2013 to not less than
seven and one half (7 ½) years nor more than fifteen (15) years of imprisonment at count 1, to five (5) years probation at count 2,
to become effective upon his parole from the sentence at count 1, and to a consecutive term of eight (8) years probation at count
3. No further penalty was imposed on the remaining counts. Both parties filed post-sentence motions which were denied. Notices
of Appeal were timely filed and, pursuant to this court’s Order, Concise Statements of Errors Complained of on Appeal were filed
by both Defendants.

Defendant Hughes challenged the weight and sufficiency of the evidence as to Count 1, Count 2 and Count 4. Defendant Feli
challenged the sufficiency and weight of the evidence as to all counts. Both also contended that the sentences imposed constituted
an abuse of discretion. Before turning to these claims, it is necessary to review the evidence, taken in the light most favorable to
the Commonwealth as the verdict winner.

John Hrabolowski testified that on March 26, 2012, as he parked his car outside the Lawrenceville post office, he was verbally
confronted by a man he later identified as Defendant Hughes. (N.T. 9-11, 14-15). Hughes made a derogatory comment about Mr.
Hrabolowski’s parking. (N.T. 15, 37). After Defendant Hughes made his comment to Mr. Hrabolowski, Mr. Hrabolowski proceeded
into the post office. (N.T. 15-16). As he was in the post office, Mr. Hrabolowski observed Defendant Hughes turn his bicycle around
and head towards his vehicle. (N.T. 17, 40). As Mr. Hrabolowski left the post office and walked back towards his vehicle, he saw
Defendant Hughes grab his heavy steel, D-shaped bicycle lock, approach his vehicle and strike his driver side view mirror,
breaking it. (N.T. 17-18, 39-40). Mr. Hrabolowski asked Defendant Hughes why he broke his mirror. (N.T. 18). In response to the
question, and as Mr. Hrabolowski approached Hughes, Defendant Hughes got off his bike and began swinging the lock at Mr.
Hrabolowski, coming within two (2) to three (3) feet of him, before leaving the area. (N.T. 18-19).

Mr. Hrabolowski immediately called the police and reported what had happened. (N.T. 19-20, 41). Although he was told to wait
for the police to arrive, Mr. Hrabolowski decided to drive to his nearby apartment to have his roommate accompany him when he
spoke with the police. (N.T. 20-21, 44-45). As he was heading home, Mr. Hrabolowski was again confronted by Defendant Hughes,
who got off his bicycle and again approached Mr. Hrabolowski, waving his bicycle lock at him. (N.T. 44-46).

Mr. Hrabolowski picked up his roommate, the second victim, John Szwaczkowski, at their home and then headed back towards the
post office. (N.T. 22-23, 47-48). As he was driving towards the post office, he saw the Defendants on their bicycles. (N.T. 24, 48). Mr.
Hrabolowski stopped his car, opened the car door, and had his leg out to exit, while telling the Defendants that they needed to stay
where they were because the police were on their way. (N.T. 23-26). As Mr. Hrabolowski was telling the Defendants to remain until
the police arrived, Defendant Hughes began approaching him, again swinging the bike lock. (N.T. 26, 98-101). As Defendant Hughes
got closer to the vehicle, Mr. Szwaczkowski, who had previously exited the car and had been standing next to the open passenger door,
came around the back of the vehicle to tell Mr. Hrabolowski to remain in the vehicle. (N.T. 26-27, 70-71, 101). Before he moved to the
driver’s side of the vehicle, Mr. Szwaczkowski saw that both Defendants had bike locks in their hands. (N.T. 70, 98-101).

As Mr. Szwaczkowski was turned toward Mr. Hrabolowski to tell him to remain in the car, Defendant Hughes struck Mr.
Szwaczkowski on the back of the head with the bike lock. (N.T. 28, 71-72, 102-103). Mr. Szwaczkowski stumbled against the car and
eventually fell to the ground on the other side of the car. (N.T. 28, 72-73, 103-104). As Defendant Hughes stood over him with his bike
lock, appearing ready to strike him again, Mr. Hrabolowski grabbed Defendant Hughes’ bike lock in an effort to prevent Defendant
Hughes from striking his friend again. (N.T. 28, 73). As he was holding onto the bike lock in Defendant Hughes’ hands, Defendant
Feli began to strike him on his arms, attempting to break Mr. Hrabolowski’s grip on Defendant Hughes’ bike lock. (N.T. 28-30). Mr.
Hrabolowski testified that he suffered bruising on his arms as a result of being struck by Defendant Feli’s bike lock. (N.T. 30-31).

Defendant Hughes, as he straddled his bicycle, struck Mr. Szwaczkowski in his ribs repeatedly with his front tire. (N.T. 32, 73,
105-108). Defendant Feli also used her bike lock to strike Mr. Szwaczkowski in the shoulder, neck and head as he lay on the ground.
(N.T. 74-75, 109, 117). As Mr. Szwaczkowski struggled to free himself, he bit Defendant Hughes in the leg, after which the assault
abruptly stopped, and the Defendants fled the area on their bicycles. (N.T. 32, 75-76, 108-109).

John Szwaczkowski was taken from the scene by medics to Mercy Hospital, where he was admitted for four (4) days, having
suffered a concussion, a laceration on his head that required four (4) staples to close, five (5) broken ribs and other bruising. (N.T.
77-78). Photographs of his injuries, taken while he was at the hospital, were admitted into evidence. (See Commonwealth Exhibits
5-30). This court would also note that the injury to Mr. John Szwaczkowski’s head was clearly visible to, and easily noticed by, this
court when Mr. Szwaczkowski testified during the non-jury trial, a fact mentioned by the court during the sentencing of each
Defendant. (See Hughes Sentencing Transcript, 7-8; Feli Sentencing Transcript, 20).

The Defendants testified that they were simply defending themselves from the victims. (N.T. 142-144, 206-208). Both
Defendants agreed that Defendant Hughes’ bike lock was nine (9) inches in length and made of metal and that Defendant Feli’s
lock was seven (7) inches in length and also made of metal. (N.T. 152, 215). Defendant Feli denied ever striking anyone with a bike
lock, claiming that her only involvement was when she punched Mr. Hrabolowski in the arms because he would not let go of her
bicycle. (N.T. 146-150). Despite the Defendants’ claims that they acted in self-defense, neither Defendant Feli nor Defendant
Hughes called the police until four (4) days after this incident. (N.T. 149).

Both Defendants challenged the sufficiency of the evidence and the weight of the evidence. Before turning to the specific offenses,
the court would note that the well-established test for a challenge to the sufficiency of the evidence is whether the evidence, taken
in the light most favorable to the Commonwealth as verdict winner, establishes each and every element of the offenses charged
beyond a reasonable doubt. Commonwealth v. Noel Matos Montalvo, 956 A.2d 926, 932 (Pa. 2008). The Commonwealth is entitled
to all reasonable inferences from the evidence, and it must be remembered that credibility determinations are for the fact finder.
A challenge to the credibility of a witness is not a basis for a claim that the evidence was insufficient. A fact-finder is free to believe
some, all or none of the testimony of any witness presented by either party and to accept or reject any evidence submitted by either
party. Commonwealth v. Cousar, 928 A.2d 1025, 1033 (Pa. 2007).

When reviewing a claim that the verdict was against the weight of the evidence, it must be remembered that “[t]he weight of the
evidence is exclusively for the finder of fact who is free to believe all, part, or none of the evidence and to determine the credibility
of the witnesses. An appellate court cannot substitute its judgment for that of the finder of fact. Thus, we may only reverse the jury’s
verdict if it is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v. Begley, 780 A.2d 605, 619 (Pa. 2001).

When a judge sits as fact-finder in a non-jury trial:

[A] judge’s role ... is not equivalent to his or her role with respect to post-trial motions. During trial, the province of a trial
judge sitting without a jury is to do what the jury is required to do, namely, consider all the evidence; reconcile contra-



february 20 ,  2015 page 57

dictions and discrepancies in the testimony, if possible; dismiss what is incredible; and, from all that is presented, assem-
ble a logical, continuous account which rings with verisimilitude, appeals to reason and convinces the judgment that the
controverted event occurred in that and in no other manner. Commonwealth v. Lemons, 404 Pa. 263, 268, 171 A.2d 785,
788 (1961). With respect to post-trial motions, however, the trial judge’s role is to consider and rectify, if necessary,
alleged trial errors. Commonwealth v. Nock, 414 Pa.Super. 326, 333, 606 A.2d 1380, 1383 (1992). When considering a post-
verdict motion in arrest of judgment or the granting of a new trial, “the trial court cannot alter the verdict based upon a
redetermination of credibility or a re-evaluation of evidence.” Id. at 334, 606 A.2d at 1384.

Commonwealth v. Johnson, 631 A.2d 639, 643 (Pa. Super. 1993). Accordingly, in assessing a challenge to the weight of the evidence,
a judge may not revisit credibility determinations it made when rendering its verdict and may not re-weigh the evidence.

COUNT 4- CRIMINAL CONSPIRACY
To sustain a conviction for criminal conspiracy, the Commonwealth must prove, beyond a reasonable doubt, the presence of the

following elements: 1) an intent to commit or aid in an unlawful act; 2) an agreement with a co-conspirator; and 3) an overt act in
furtherance of the conspiracy. 18 Pa. C.S.A. § 901.

Because it is difficult to prove an explicit or formal agreement to commit an unlawful act, such an act may be proved
inferentially by circumstantial evidence, i.e. the relations, conduct or circumstances of the parties or overt acts on the
part of the co-conspirators.

Commonwealth v. Galinves, 786 A.2d 1004, 1010 (Pa. Super. 2001).
The Defendants contend that the evidence was insufficient to establish the existence of a conspiratorial agreement. They also

claim the verdict was against the weight of the evidence. Neither claim has any merit.
While there was no direct evidence of a conspiratorial agreement between the Defendants, the Commonwealth introduced

sufficient circumstantial evidence to support a conviction for conspiracy. The law is clear that:

Circumstantial evidence can include, but is not limited to, the relationship between the parties, the knowledge of and
participation in the crime, and the circumstances and conduct of the parties surrounding the criminal episode.
Commonwealth v. French, 396 Pa. Super. 436, 578 A.2d 1292, 1294 (1990). These factors may coalesce to establish a
conspiratorial agreement beyond a reasonable doubt where one factor alone might fail. Id.

Commonwealth v. Thoeun Tha, 64 A.3d 704, 710 (Pa. Super. 2013).

While it is true that there was no evidence of an explicit or stated agreement between the parties, the evidence clearly estab-
lished that they were jointly participating in this crime and that there was a tacit understanding between them. The evidence proved
that there was an association between these Defendants and that they were together before, during, and after the two (2) incidents
involving these victims. The evidence also established that both had knowledge of the offenses committed by the other conspirator.

Defendant Feli was present when Defendant Hughes knocked the mirror off of Mr. Hrabolowski’s vehicle. (N.T. 17-18). When
the Defendants encountered the victims again, Defendant Feli was present when Defendant Hughes began the assault on the two
(2) victims. (N.T. 24-26). She then joined him in the assault, striking John Hrabolowski on the arms to break his grip on the
bicycle lock Hughes was using in the assault (N.T. 28-30) and then striking John Szwaczkowski, the second victim, about the head
and neck as he lay on the ground attempting to defend himself from Defendant Hughes’ attack. (N.T. 74-75, 109, 117). Also, the
Defendants left the scene of the attack together. (N.T. 32-33). These facts were sufficient to establish a criminal conspiracy between
the Defendants in this matter, with the object of that conspiracy being the assault on these victims.

In Commonwealth v. French, 578 A.2d 1292, 1294 (Pa. Super. 1990), the Superior Court found the evidence sufficient to prove
conspiracy to commit aggravated assault where the appellant and a group of relatives and friends approached the victim together,
knocked the victim to the ground, continued to beat the victim and attacked the police when they arrived. Similarly, in
Commonwealth v. Polen, 22 A.3d 518, 519-520 (Pa. Super. 2011). The Superior Court affirmed a finding that the evidence was
sufficient to support an aggravated assault conviction where the appellant and a group of individuals approached the victims as a
group, battered the victim’s face, knocking out a tooth, and fled the scene together. In neither of those cases was there evidence of
a stated or explicit agreement; the agreement was inferred from the circumstances.

The facts in this case are markedly similar. The Defendants were together during the initial encounter between the victim and
John Hrabolowski. (N.T. 14-16). They remained together when they encountered him and the second victim a few minutes later
(N.T. 24-26), and both participated in the assaults on both victims, assisting one another in doing so. (N.T. 28-30, 32, 73-75). Both
also fled the scene of the attack together. (N.T. 32-33). This was sufficient to prove the conspiratorial agreement and the required
shared intent. The actual assaults were clearly the overt acts. Accordingly, the challenge to the sufficiency of the evidence as to
the charges of Criminal Conspiracy was properly rejected by this court.

Similarly, the challenge to the weight was also properly rejected. This court’s verdict turned on an assessment of the credibility
of the witnesses, an assessment that was unfavorable to the Defendants. To put it simply, where the testimony of the Defendants
conflicted with the testimony of the victims, this court believed the testimony of the victims over that of the Defendants. This court
is not only without the power to revisit credibility determinations, it would not, if it had that power, change them. The court found
the victims to be believable and credible, whereas the testimony of the Defendants lacked that “ring of truth” necessary for this
court to believe their testimony. The verdict was not against the weight of the evidence as to the charge of criminal conspiracy.

COUNTS 2 & 3
AGGRAVATED ASSAULT- ASSAULT WITH A DEADLY WEAPON

It is axiomatic that a defendant who is not a principal actor in committing a crime may, nevertheless, be liable for the crime if
he was an accomplice of the principal actor. Commonwealth v. Bradley, 392 A.2d 688, 690 (Pa. Super. 1978). A defendant can also
be liable for the acts of another by virtue of their conspiracy. “Once the trier of fact finds that there was an agreement and the
defendant intentionally entered into the agreement, that defendant may be liable for the overt acts committed in furtherance of the
conspiracy regardless of which co-conspirator committed the act.” Commonwealth v. Murphy, 844 A.2d 1228, 1238 (Pa. 2004).
Accordingly, either Defendant here can be held criminally liable for the acts of the other Defendant if those acts were done in
furtherance of the criminal conspiracy. Both Defendants contend that the evidence was insufficient as to the Aggravated Assault
charges found at counts 2 and 3. Count 2 charged Aggravated Assault –Assault with a Deadly Weapon as to John Hrabolowski, while
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count 3 charged the same as with regard to John Szwaczkowski.
Turning first to Count 2, the evidence established that Defendant Feli struck this victim several times on his arms with her

heavy, metal bicycle lock. (N.T. 28-30, 152). Mr. Hrabolowski suffered pain and bruising in the areas where he was struck. (N.T.
30-31). The lock constituted a deadly weapon pursuant to Pennsylvania law, which defines a deadly weapon as “[a]ny firearm,
whether loaded or unloaded, or any device designed as a weapon and capable of producing death or serious bodily injury, or any
other device or instrumentality which, in the manner in which it is used or intended to be used, is calculated or likely to produce
death or serious bodily injury.” 18 Pa. C.S.A. § 2301 (emphasis added). A heavy blunt object, like a seven (7) inch long metal
bicycle lock, is capable of producing death or serious bodily injury. In this case, a similar lock wielded by Defendant Hughes
actually caused serious bodily injury to John Szwaczkowski. (N.T. 77-78; Commonwealth Exhibits 5-30). Obviously, then, Defendant
Feli’s bike lock was capable of doing the same to Mr. Hrabolowski.

The evidence also established that, at minimum, the victim suffered bodily injury. He testified that he suffered substantial pain,
and he had bruising on his arms. (N.T. 30-31). In Commonwealth v. Goins, 501 A.2d 271 (Pa. Super. 1985), the Superior Court held
that bruising and scratching was sufficient to establish that the victim suffered bodily injury.3 Accordingly, the evidence was suf-
ficient to prove the Defendant Feli guilty of this offense as a principal. The verdict was also not against the weight of the evidence.

Because Defendant Hughes, as a result of his involvement in the criminal conspiracy to assault the victims and as Defendant
Feli’s accomplice, is responsible for the crimes committed by his co-conspirator in furtherance of their conspiracy, his challenge
to the sufficiency and weight of the evidence as to Count 2 is likewise without merit. Her assault was in furtherance of the object
of the conspiratorial agreement, the assault of the victims.

The evidence was also sufficient as to Count 3 as to Defendant Feli both as a principal and as Defendant Hughes’ co-conspirator.4

Because she was Defendant Hughes’ accomplice and co-conspirator, she could be found guilty of any act committed by Defendant
Hughes in furtherance of the conspiracy. Defendant Hughes struck John Szwaczkowski in the head, causing a skull fracture and
concussion and leaving him with a visible indentation in his head. (N.T. 28, 71-72, 77-78, 102-103; Hughes Sentencing Transcript
7-8; Feli Sentencing Transcript 20). Defendant Hughes also struck Mr. Szwaczkowski in the ribs with his bicycle, breaking five of
them. (N.T. 32, 73, 105-108, 77-78). This was certainly sufficient to establish his guilt of aggravated assault- assault with a deadly
weapon and, because Defendant Feli was his co-conspirator and/or accomplice, it was sufficient to establish her guilt as well.

Defendant Feli was also guilty as a principal for her conduct in striking this victim as he lay on the ground. Though she denied
striking him with her lock, and Mr. Szwaczkowski admitted that he did not actually see her do so, the circumstantial evidence was
sufficient to prove that she did. The victim testified that he was struck in his back and around his head and neck as he lay on the
ground. (N.T. 74-75, 109, 117). The only other person present wielding a bike lock, Defendant Hughes, could not have hit him as
he and Mr. Hrabolowski were struggling over control of his bike lock. (N.T. 28, 73). It was a reasonable inference, therefore, that
the blows Mr. Szwaczkowski felt came from Defendant Feli.

COUNT 1- AGGRAVATED ASSAULT
The Defendants both challenge the sufficiency and weight of the evidence as to Count 1, which charged them with aggravated

assault under subsection (a)(1). This required proof that the Defendants, through their own actions or through the actions of another
for whom they would be legally responsible, attempted to cause, or intentionally, knowingly or recklessly caused serious bodily
injury to John Hrabolowski.

This victim, John Hrabolowski, was not as seriously injured as John Szwaczkowski. He reported bruises on his arms. (N.T. 30-31).
This was not sufficient to establish that he actually suffered serious bodily injury. The fact that the injury was caused by the
Defendant Feli striking him, repeatedly, with the heavy bike lock, however, was enough to prove an attempt to do so. The Superior
Court in Commonwealth v. Eddowes, 580 A.2d 769, 773 (Pa. Super. 1990), observed: “The fact that appellant did not cause any serious
injury is irrelevant, as the statute punishes attempts as well as completed assaults. 18 Pa.C.S.A. § 2702(a).”

To determine whether an assailant possessed the intent to inflict serious bodily injury, the totality of the circumstances
surrounding the assault must be considered. Commonwealth v. Alexander, 383 A.2d 887, 889 (Pa. 1978). Among the circumstances
that can be considered is whether an instrument capable of causing serious bodily injury was used in the attack. Here, a deadly
weapon, as has been previously discussed, namely, the bicycle lock, was used in the attack.

In Eddowes, supra, the defendant slashed at the victim with a knife, but did not cut him. That behavior was enough to justify
his conviction at this same statutory section. Here, the Defendant Feli swung at, and actually struck, the victim with a weapon
capable of causing death or serious bodily injury. (N.T. 28-30). She hit him several times, according to the testimony. (N.T. 28-30).
In fact, she did so after seeing her co-Defendant strike the other victim with the bike lock in the head, knocking him to the ground
and causing him to bleed profusely. (N.T. 28). She actually witnessed the infliction of serious bodily injury by the heavy bike lock
that she wielded before she used her nearly identical bike lock to strike repeatedly at John Hrabolowski in his arms. She did this
while he was simultaneously engaged with her co-Defendant, trying to stop further attacks on his roommate, Mr. Szwaczkowski.
(N.T. 28-30). The court is satisfied that her repeated blows, with a deadly weapon, were sufficient to prove that her intent was to
cause serious bodily injury. As the evidence was sufficient to prove her guilt as a principal for her acts in striking the victim, it was
likewise sufficient to prove her co-Defendant guilty of the same offense as her co-conspirator and/or accomplice. The court also
does not believe that the verdict was against the weight of the evidence as to either Defendant at this count.

SENTENCING
Finally, both Defendants have challenged the sentences imposed by this court. Trial courts have broad discretion in setting

sentences. Sentencing is a matter vested within the sound discretion of the sentencing judge and will not be disturbed on appeal
absent a manifest abuse of discretion. Com. v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). To constitute an abuse of discretion,
the sentence imposed must either exceed the statutory limits or be manifestly excessive. Com. v. Gaddis, 639 A.2d 462, 469 (Pa.
Super. 2003). An abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing
court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a
manifestly unreasonable decision. Mouzon, supra, at 1128. In determining whether a sentence is manifestly excessive, the appel-
late court must give great weight to the sentencing court’s discretion, as the court is in the best position to measure factors such
as the nature of the crime, the defendant’s character, and the defendant’s display of remorse, defiance or indifference. Com. v. Ellis,
700 A.2d 948, 958 (Pa. Super. 1997).

Where an excessiveness claim is based on a court’s sentencing outside of the standard guideline ranges, an appellate court
looks, at a minimum, for an indication on the record that the sentencing court understood the suggested sentencing range. Com. v.
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Rodda, 723 A.2d 212, 214 (Pa. Super. 1999). When the court so indicates, it may deviate from the guidelines to fashion a sentence
which takes into account the protection of the public, the rehabilitative needs of the defendant, and the gravity of the particular
offenses as it relates to the impact on the victim and the community, so long as the court also states the factual basis and specific
reasons to deviate from the guidelines. Mouzon, supra, at 1128. Sentencing guidelines are merely advisory, and the sentencing
court may sentence a defendant outside of the guidelines so long as it places its reasons for deviation on the record. Com. v.
Cunningham, 805 A.2d 566, 575 (Pa. Super. 2002).

In setting a sentence, a court has discretion to run the sentence concurrently with or consecutively to other sentences being
imposed. Mouzon, supra, at 1130. The Superior Court has expressed concern that running sentences concurrently as a matter of
habit can give a defendant a “volume discount” for separate criminal acts. Com. v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995).

Defendant Hughes claims that his sentence was an abuse of discretion because his prior record score was calculated using
convictions that occurred nine (9) and ten (10) years ago and because the sentence did not “properly reflect the nature of the
offense, the impact on the victim or the rehabilitative needs of the defendant.” This claim is specious. How a prior record score is
calculated is set by statute and regulation. (See 42 Pa. C.S.A. §9721 (b) and 204 Pa. Code §303.1, et seq.) The age of the prior offenses
that determine the prior record score is not taken into account in determining that score. While a court may consider the age of
the offenses that resulted in the prior record score in determining what sentence to impose, the Defendant’s claim that the court
erred in utilizing those older convictions to calculate the prior record score is without merit.

To the extent that the Defendant is claiming that the age of the convictions warranted a lesser sentence, that claim is likewise
without merit. These prior convictions were not offenses committed decades ago, when the Defendant was barely an adult; having
been born in 1978, he was in his mid to late-twenties when he committed those offenses. They occurred less than ten (10) years
prior to this violent incident, and the court gave them proper consideration in formulating the sentence.

Defendant Hughes also generally complains that the sentence was an abuse of discretion. He does not explain with any speci-
ficity why the sentence was supposedly an abuse of this court’s broad sentencing discretion. Defendant Hughes simply states that
the sentence imposed did not “properly reflect the nature of the offense, the impact on the victim or the rehabilitative needs of the
defendant.” Simply mimicking the language of the sentencing code does not provide the court with an explanation for “why” the
sentence failed to comply with the sentencing code. In Commonwealth v. Bullock, 948 A.2d 818 (Pa. Super. 2008), the court held
that, where the defendant claimed that the sentence “...was unduly harsh given the nature and the circumstances of the case...
[and] was inconsistent with the Sentencing Act which provides for the balancing of the welfare of the community with the reha-
bilitative needs of the Appellant...,” failed to preserve, for appellate review, a challenge to the discretionary aspect of the sentence.
The Defendant’s claim here similarly fails to explain how the court abused its discretion. Other than the incorrect claim that the
court should not have considered nine (9) and ten (10) year old convictions in calculating his prior record score, Defendant Hughes
has cited to no specific provision of the sentencing act this court supposedly violated. Accordingly, the sentencing claims should
be considered waived.

To the extent that the claims are not deemed waived, the court set forth, at length, on the record, why it imposed the standard
range sentence it did. (Hughes’ Sentencing Transcript, 24-28). The court could very well have imposed standard range sentences
at all but one of the other counts, but, instead, imposed probationary sentences. The court is satisfied that the sentence imposed
on the Defendant Hughes was the appropriate sentence given the severity of the offenses, the impact on the victim and the
rehabilitative needs of the Defendant.

Defendant Feli claims that court failed to properly consider the factors required by the sentencing code. The record of the trial
and sentencing hearing belies this claim. The suggestion that Defendant Feli had a “limited role” in the incident is contrary to the
facts that the Commonwealth established at trial. While Defendant Feli described her role as limited, this court, in rendering its
verdict, concluded otherwise. She struck both victims with her bicycle lock, hitting Mr. Hrabolowski repeatedly in the arms and
hitting Mr. Szwaczkowski in his back, neck and head. She assisted her co-Defendant in his assaults on both victims. The
Defendant’s insistence that she played a “limited role” in these assaults when she spoke at the sentencing hearing, contrary to the
evidence presented at trial and the verdicts this court rendered, was a large factor in causing this court to impose the sentence it
did. The court explained:

THE COURT: I’ve been tossing around sentences in my mind for the last two weeks for you. Some ranged from things
that you would very much like, to some things you would not much like. My sort of final decision is I always need to hear
what people say at the time of sentencing. And what you have said today, quite frankly, to me does not err on the side of
giving you time served and letting you go back to Connecticut at this point in time. Because I don’t think you fully realize
what you did in this situation. I don’t think you fully comprehend your actions here. You weren’t a puppet on a string. You
weren’t a programmed robot. You are a person who has free will, who is able to exercise that free will to do the right thing.
And you failed to do that here today and on that day.

(Feli Sentencing Transcript, 23-24). The court properly considered this Defendant’s substantial role in this incident. (Feli
Sentencing Transcript, 19-24).

The court also considered the impact on the victims and the need for the protection of society, as well as the rehabilitative needs
of Defendant Feli. The harm to each victim was considered by the court and mentioned by the court at the sentencing hearing. The
court also noted that it had received, read and considered several letters provided on the Defendant’s behalf. The availability of
rehabilitative programs at the state prison was also discussed.

The minimum sentence of incarceration imposed at Count 1, twenty-four (24) months, was near the bottom of the standard
range of twenty-two (22) to thirty-six (36) months. No other sentence of incarceration was imposed on the other counts, even
though some of those involved a second victim. The court properly weighed the statutory sentencing factors and imposed a
sentence that was consistent with the protection of society, the severity of the offense, the impact of the offense on the victims and
the rehabilitative needs of Defendant Feli. The court did not abuse its discretion when it imposed sentence.

Given that there was sufficient, credible evidence to support the convictions of the Defendants as to all counts, and that this court
sentenced in the standard range for both Defendants after considering the severity of the offenses, the impact on the victims, the
protection of society and the needs of the Defendants, this court’s convictions and sentences of both Defendants should be upheld.

BY THE COURT:
/s/Lazzara, J.
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Date: October 21, 2014

1 18 Pa. C.S.A. § 901.
2 18 Pa. C.S.A.. § 3304.
3 As the Court will set forth later in this Opinion, the evidence was also sufficient to establish that Defendant Feli attempted to cause
serious bodily injury to the victim Hrabolowski when she struck him repeatedly with the bicycle lock.
4 Defendant Hughes did not challenge the verdict of guilty at this Count of his information.

Commonwealth of Pennsylvania v.
Joseph Wilson

Criminal Appeal—Sufficiency—Obstruction—Resisting Arrest—Witness Credibility

Defendant, by inserting himself between officer and juvenile screaming obscenities, was convicted of obstruction of law enforcement.

No. CR 11979-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 24, 2014.

OPINION
This is an appeal following a non-jury trial conducted on May 2, 2014. The Defendant was found guilty of Obstructing

Administration of Law or Other Governmental Function (18 Pa.C.S.A. §5101) and Resisting Arrest (18 Pa.C.S.A. §5104). A third
charge, Selling or Furnishing Liquor to Minors (18 Pa.C.S.A. §6310.1 (a)), was withdrawn prior to the start of the non-jury trial.
This court sentenced the Defendant to six (6) months of probation on the obstruction charge, to be followed consecutively by a six
(6) month period of probation for resisting arrest.

The Defendant filed a timely Notice of Appeal. Although four (4) separate allegations of error are set forth in the Defendant’s
Statement of Matters Complained of on Appeal, these allegations essentially amount to two (2) allegations of error, namely, (1) that
the evidence was insufficient to sustain a conviction on the Obstruction of the Administration of Law charge, and (2) that the
evidence was insufficient to sustain a conviction on the Resisting Arrest charge. This court contends that the evidence was suffi-
cient to sustain the convictions at both charges and that it committed no error in rendering its verdict.

On August 14, 2013, at approximately 10:00 p.m., Sergeant Matt Lucas was patrolling the area of Lincoln and North Jackson
Avenues in Bellevue Borough when he heard what sounded to him like angry screaming. (T.R 9-10, 12-13, 33). He parked and exited
his vehicle to investigate the scream. (T.R. 13). As soon as he exited his vehicle, he was able to identify the source of the sound as
a female juvenile, who was screaming profanities. (T.R. 14-15). The juvenile was known to the sergeant, and she was walking
towards his location with the Defendant. (T.R. 14). Sergeant Lucas was concerned about the juvenile’s behavior because of the
presence of many young children, who were leaving a church festival in the area. (T.R. 10-12, 14-15, 33).

The Defendant and the juvenile continued walking in the direction of Sergeant Lucas and his vehicle, and Sergeant Lucas inter-
cepted them as they passed. (T.R. 15). The officer informed the juvenile, whom he knew from being a resource officer at the local
high school, that she could not scream profanities as she was doing and that she should stop her behavior and go home. (T.R. 15-16).
The sergeant believed that she had heard and understood him, and the juvenile began walking away. (T.R. 16). When the juvenile
was approximately five (5) feet away from the officer, she turned and screamed “fuck you” toward the officer, drawing everyone’s
attention. (T.R. 16). At that point, Sergeant Lucas took the juvenile by the arm, informed her that she was under arrest, and began
walking her to his patrol car. (T.R. 16). The juvenile was being arrested for disorderly conduct. (T.R. 23).

As Sergeant Lucas was escorting the juvenile to his vehicle, the Defendant, who placed himself at the sergeant’s shoulder with-
in the sergeant’s personal space, began repeatedly trying to talk Sergeant Lucas out of arresting the juvenile. (T.R. 17-18). Sergeant
Lucas described that the Defendant was “very, very close” to him. (T.R. 19). As the Defendant continued to tell the sergeant to let
the juvenile go, even after the officer told the Defendant to leave at least four (4) times, the juvenile began resisting by pulling
away from the sergeant, screaming and kicking. (T.R. 17-19, 37). Sergeant Lucas, who was by himself throughout this incident, was
finally able to get the juvenile into handcuffs and partially into his police cruiser. (T.R. 17-19). Throughout this struggle with the
juvenile, the Defendant was in close proximity to the officer, so close that the officer could push him away at times and so close
that the Defendant trapped the officer between himself and the police vehicle. (T.R. 18-19, 27).

The Defendant’s actions took the sergeant’s attention away from the juvenile with whom he was struggling and caused the
sergeant to place his attention on the Defendant, whose intentions were unclear. (T.R. 28-29). In fact, the sergeant testified that he
was worried that the Defendant was going to jump on top of him (T.R. 18), get aggressive (T.R. 19), incite others to aggressive acts
(T.R. 22), act on ill intentions (T.R. 28), or put his hands on the officer to take something from his belt or hurt the officer. (T.R. 39).

At this point, because he was still by himself and he was unsure what the Defendant was going to do to further interfere with
the juvenile’s arrest, Sergeant Lucas advised the Defendant that he was under arrest and grabbed his wrist, which was right in the
officer’s face. (T.R. 19, 29-30). Upon grabbing the Defendant’s arm, the Defendant began to resist, pulling away from the officer
and, in fact, getting his hand free of the officer’s grip. (T.R. 19, 30). Sergeant Lucas grabbed the Defendant’s wrist again and was
forced to try to take him to the ground. (T.R. 19-20, 30-31). Back-up support then arrived, and it took two (2) officers to take the
Defendant to the ground and three (3) officers to get the Defendant into custody. (T. R. 19-22, 44, 45-46).

The Defendant also testified in his own defense during the trial. During his testimony, he acknowledged that he did not listen to
the officer’s instructions (T.R. 53-54, 55, 62) and that he advanced on the officer during the arrest of the juvenile. (T.R. 54-55, 60). He
also testified that he “blacked out” at some point during the incident and that there were several points that he could not remember.
(T.R. 55, 59, 63). Importantly, the Defendant could not remember how close he was to the officer during the incident. (T.R. 64-65).

This court would note that the well-established test for a challenge to the sufficiency of the evidence is whether the evidence,
taken in the light most favorable to the Commonwealth as the verdict winner, establishes each and every element of the offenses
charged beyond a reasonable doubt. Commonwealth v. Noel Matos Montalvo, 956 A.2d 926, 932 (Pa. 2008). The Commonwealth is
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entitled to all reasonable inferences from the evidence, and credibility determinations are the sole province of the finder-of-fact.
A challenge to the credibility of a witness is not a basis for a claim that the evidence was insufficient. A jury is free to believe some,
all or none of the testimony of any witness presented by either party and to accept or reject any evidence submitted by either party.
Commonwealth v. Cousar. 928 A.2d 1025, 1033 (Pa. 2007).

The crime of Obstructing Administration of Law is contained in Section 5101 of Title 18. The statutory language is as follows:

A person commits a misdemeanor of the second degree if he intentionally obstructs, impairs or perverts the administra-
tion of law or other governmental function by force, violence, physical interference or obstacle, breach of official duty,
or any other unlawful act, except that this section does not apply to flight by a person charged with a crime, refusal to
submit to arrest, failure to perform a legal duty other than an official duty, or any other means of avoiding compliance
with law without affirmative interference with government functions. 18 Pa.C.S.A. §5101.

Thus, to find a defendant guilty of this crime, the fact-finder must be convinced, beyond a reasonable doubt, that the Defendant
(1) obstructed, impaired, or perverted the administration of law or a governmental function, (2) did so by unlawful force, unlaw-
ful violence, unlawful physical interference or obstacle, breach of official duty or an act otherwise in violation of the law, and (3)
did so intentionally. Pa.S.S.J.I. (Crim) §15.5101.

Each of these three (3) elements was proven by the Commonwealth during this non-jury trial. First, Sergeant Lucas was in the
midst of a lawful arrest when the Defendant inserted himself into the performance of the sergeant’s duties. The sergeant’s ability
to perform his job was impaired by the actions of the Defendant. Not only was the arrest made more difficult by the struggle of
the juvenile, which was incited by the Defendant, but the juvenile almost escaped from the officer’s vehicle while the officer’s
attention was diverted to the Defendant. (T.R. 16-19, 36-37, 43). Second, the Defendant impaired the officer’s ability to perform
his official functions by getting physically close to the officer and even by trapping the officer between the Defendant and the
sergeant’s vehicle, essentially being a physical obstacle to the officer. (T.R. 16-19). This statutory section does not require
physical contact to be proven. In Commonwealth v. Reed, 851 A.2d 958, 963-64 (Pa. Super. 2004), the Superior Court held that
the evidence was sufficient to affirm a conviction under Section 5101 where a defendant attempted to obstruct the pathway of
a uniformed police officer in the common area of an apartment house after the officer had told the defendant to get out of his
way and let him go by. Third, the Defendant clearly acted intentionally, a fact that he admitted during his testimony when he
indicated that he involved himself in the arrest to “protect both parties.” (T.R. 53-55, 61-62).

Defendant alleges that his actions that night were not obstructive, but were merely a “means of avoiding compliance with law
without affirmative interference with governmental functions.” However, the Defendant’s own testimony confirms his “affirma-
tive interference” in the officer’s duties by acknowledging that he “advanced” on the officer during a volatile situation and that he
“kept getting involved.” (T.R. 54-55, 62). The Defendant’s actions were not passive. Even after being asked to stay out of the
situation, he continued to affirmatively insert himself into it. (T.R. 53-55).

The evidence of the Defendant’s actions, as testified to by Sergeant Lucas and by the Defendant himself, was sufficient to
support the Defendant’s conviction under §5101. This court did not err in finding the Defendant guilty of Obstructing
Administration of Law or Other Governmental Function.

The crime of Resisting Arrest is set forth at 18 P.C.S.A. §5104, which states as follows:

A person commits a misdemeanor of the second degree if, with the intent of preventing a public servant from effecting a
lawful arrest or discharging any other duty, the person creates a substantial risk of bodily injury to the public servant or
anyone else, or employs means justifying or requiring substantial force to overcome the resistance. 18 Pa.C.S.A. §5104.

The Defendant has alleged that the evidence was insufficient to justify conviction of this offense because the Commonwealth failed
to prove that Sergeant Lucas had a legally valid reason to place the Defendant under arrest and that the Commonwealth failed to
prove that the Defendant created a substantial risk of bodily injury or employed means requiring substantial force to overcome.
The Defendant’s allegations are without merit.

In terms of the legality of the arrest, it is clear that the statutory language of §5104 requires a “lawful arrest.” 18 Pa.C.S.A.
§5104. Our appellate courts have reiterated that a lawful arrest is a required element of proof before the crime of resisting arrest
can be found. “However, we concluded the co-defendants’ convictions for resisting arrest could not stand since “[t]he language of
the statute is quite clear and unambiguous; in order to be convicted of resisting arrest, the underlying arrest must be lawful.” Id.,
at 497 (citation omitted) (emphasis in original). Thus, because a lawful arrest is an element of resisting arrest, a conviction for that
crime cannot be sustained where that arrest is found to be unlawful. Id.” Com. v. Jackson, 924 A.2d 618, 620 (Pa. 2007).

In this case, Sergeant Lucas had probable cause to arrest the Defendant for Obstructing the Administration of Law or Other
Governmental Function, as has been discussed above. In addition, Sergeant Lucas also had cause to arrest the Defendant for any
number of summary offenses, including disorderly conduct or harassment.

Appellant first contends that since his disorderly conduct only amounted to a summary offense, that his warrantless
arrest was not lawful under the Pennsylvania Rules of Criminal Procedure and, as such, could not support a charge
of resisting arrest. While it is true that Chapter 50 of the Rules of Criminal Procedure generally mandates the use of
citations, rather than arrest, in summary cases, an exception to this general principle is provided by Rule 51 A(3)(c). This
subsection provides that in non-traffic, summary cases, [t]he defendant may be arrested without a warrant by a police
officer for a summary offense, but only when (i) such arrest is necessary in the judgment of the officer, and (ii) the
officer is in uniform or displays a badge or other sign of authority, and (iii) such arrest is authorized by law. In
Commonwealth v. Shillingford, 231 Pa. Super. 407, 332 A.2d 824 (1975), this court held that the Rules of Criminal
Procedure allow warrantless arrest where the non-traffic “summary offense ‘involves a breach of the peace, endangers
property or the safety of any person present.’ ” Commonwealth v. Shillingford, supra, at 410–11, 332 A.2d at 826.

Com. v. Alford, 467 A.2d 1351 , 1352 (Pa. Super. 1983).

Certainly, the actions of the Defendant constituted a breach of the peace and endangered the safety of persons present at
the scene, including Sergeant Lucas. There were hundreds of people in and around this area, who had been attending the church
festival on a comfortable, nice night. (T.R. 11-12). Many of those in attendance were children and teenagers. (T.R. 11-12). The
Defendant was screaming and interfering with the officer, all while the juvenile was getting increasingly physical. (T.R. 17-19,
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54-55). Families and children attending the church festival were present as this series of events unfolded. (T.R. 22, 42-43).
Certainly, this behavior both breached the peace and subjected bystanders, as well as the participants in the struggle, to safety
risks. Thus, whether for a misdemeanor charge of Obstruction, or a summary charge for either Disorderly Conduct or Harassment,
Sergeant Lucas’ arrest of the Defendant was lawful.

The Defendant’s final assertion of error is that the evidence was insufficient to show creation of a substantial risk of bodily
injury or the requirement of substantial force to overcome his resistance. Pennsylvania law is clear that the Resisting Arrest
statute “does not require the aggressive use of force such as a striking or kicking of the officer.” Com. v. Miller, 475 A.2d 145, 146
(Pa. Super. 1984). Additionally, injury to an officer is not required to prove this crime. “The fact that the officer was not injured is
of no consequence ... all that is necessary is proof that the suspect ... created a substantial risk of bodily injury.” Commonwealth v.
Butler, 512 A.2d 667, 673 (Pa. Super. 1986). Our courts have even held that lack of physical contact can constitute resisting. (See
Com. v. Jackson, 907 A.2d 540, 546 (Pa. Super. Ct. 2006), in which the defendant’s conviction for Resisting Arrest was upheld based
on the defendant spitting blood and saliva at Officer Rocks.) All that is required is proof of “conduct which ‘creates a substantial
risk of bodily injury’ to the arresting officer or by conduct which justifies or requires ‘substantial force to overcome the resist-
ance.’” Miller, supra, at 146.

In this case, the evidence showed that the Defendant initially resisted Sergeant Lucas’ attempts to take him into custody by
pulling his arm out of the officer’s grasp and pulling away from the officer. (T.R. 19-20). The Defendant was also refusing to place
his hands behind his back, and he was flailing his arms in a defending posture. (T.R. 43, 46). Due to the Defendant’s struggles, he
was required to be taken to the ground in order to be subdued. (T.R. 19-20). It took at least two (2) officers to take the Defendant
to the ground. (T.R. 46). As he was laying on the ground, the Defendant laid on top of his hands, refusing to put them behind him
to be placed into handcuffs. (T.R. 20, 43, 47). Force was required to pull the Defendant’s hands out from underneath him. (T.R. 44).
It ultimately took the efforts of three (3) police officers to get the Defendant handcuffed. (T.R. 44).

This court would note that it found the testimony of Sergeant Lucas and Officer James Niglio to be credible and believable with
regard to the circumstances of the Defendant’s arrest. The court did not believe the version of the arrest as supplied by the
Defendant. It is this court’s right, as the fact-finder in a non-jury case, to make credibility assessments, which should not be
disturbed on appeal. When a judge sits as fact-finder in a non-jury trial:

[A] judge’s role ... is not equivalent to his or her role with respect to post-trial motions. During trial, the province of a trial
judge sitting without a jury is to do what the jury is required to do, namely, consider all the evidence; reconcile contra-
dictions and discrepancies in the testimony, if possible; dismiss what is incredible; and, from all that is presented, assem-
ble a logical, continuous account which rings with verisimilitude, appeals to reason and convinces the judgment that the
controverted event occurred in that and in no other manner. Commonwealth v. Lemons, 171 A.2d 785, 788 (Pa. 1961).

Certainly, the Defendant’s resistance to his arrest subjected each of the four (4) officers involved to the risk of injury. It also
subjected the Defendant himself to the risk of injury. In fact, the Defendant attempted to testify that he did, indeed, suffer personal
injury in the form of a broken finger from this incident. (T.R. 56-57). Additionally, the fact that it took three (3) police officers to
place the Defendant in handcuffs shows the need and use for “substantial force to overcome resistance.” The evidence was suffi-
cient to show creation of a substantial risk of bodily injury or the requirement of substantial force to overcome his resistance.

In light of the reasons set forth above, the evidence was more than sufficient to justify the Defendant’s convictions for
Obstructing Administration of Law or Other Governmental Function and Resisting Arrest. This court committed no error in
rendering its verdicts or imposing sentence in this case. The Defendant’s convictions and sentences should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 24, 2014

Commonwealth of Pennsylvania v.
William Neal Willard

Criminal Appeal—Sufficiency—Evidence—Best Evidence Rule—Package Delivered by Mistake and Not Returned—Witness Credibility

Defendant kept a package that had been wrongly delivered and was convicted of theft and conspiracy.

No. CR 13647-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 28, 2014.

OPINION
This is a direct appeal following a non-jury trial and sentencing that took place on June 12, 2013. The Defendant was charged in a

two-count criminal information with Theft of Property Lost, Mislaid, or Delivered by Mistake (18 Pa.C.S. §3924) and Criminal Conspiracy
(18 Pa.C.S. §903(a)(1)). The court found the Defendant guilty at both counts of the information and sentenced him to a period of six (6)
months of probation and payment of restitution and court costs at Count One. No further penalty was imposed at Count Two.

On June 17, 2013, the Defendant filed a Post-Sentence Motion, which was heard and denied on October 16, 2013. The Defendant
filed a timely Notice of Appeal on November 15, 2013, and on November 21, 2013, the court issued its Order pursuant to Pa.R.App.P.
1925(b) requiring the Defendant to file his Concise Statement of Errors Complained of on Appeal (“1925(b) Statement”) by
December 12, 2013. On December 12, 2013, the Defendant requested an extension of time to file his 1925(b) Statement, and the
court granted his request on December 18, 2013. The Defendant was ordered to file his 1925(b) Statement within thirty (30) days
of his receipt of all the transcripts in this case.

In September of 2014, the court issued two Opinions finding that the Defendant’s appeal should be dismissed for failure to file
a timely 1925(b) Statement.1 The Defendant sought relief from the Superior Court of Pennsylvania, and, on September 25, 2014,
the Superior Court granted his request to remand the case back to this court for the filing of a 1925(b) Statement. The Defendant
was ordered to file his statement by October 9, 2014.
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On October 9, 2014, the Defendant filed a timely 1925(b) Statement, raising the following three (3) issues on appeal: (1) whether
there was sufficient evidence to find him guilty of Theft of Property Lost, Mislaid, or Delivered by Mistake at Count One of the infor-
mation; (2) whether there was sufficient evidence to find him guilty of Criminal Conspiracy at Count Two of the information; and
(3) whether this court erred and abused its discretion by admitting into evidence testimony that violated the Best Evidence Rule.

The issues that the Defendant raises on appeal are without merit. Before the claims can be properly addressed, however, a
recitation of the evidence is necessary. The evidence presented at trial, taken in the light most favorable to the Commonwealth as
the verdict winner, establishes the background set forth below.

I. FACTUAL BACKGROUND
On August 17, 2012, Gary Campbell arrived in Albuquerque, New Mexico to attend a six-week business trip touring military

bases with a group of students from the Architectural Association. (Trial Record “T.R.” 14-15).2 Employed in the concert enter-
tainment business, Mr. Campbell testified that he regularly went on tour for work and often times would ship back to his residence
personal belongings that he did not want to take on his trips. (T.R. 14, 26).

On the evening of August 17, 2012, Mr. Campbell visited a Fed-Ex store in Albuquerque, New Mexico and shipped3 to his
residence a package containing various personal belongings that he did not want to bring on his tour.4 (T.R. 16, 22). The package
contained: (i) a black duffel bag secured by black zip ties with a tag on the outside containing identifying information (T.R. 17, 19,
53); (ii) a metal briefcase inside of the duffel bag that housed an iPad purchased in November of 2011, as well as paperwork
containing identifying information (T.R. 17, 18, 20, 44); (iii) a “spare Samsung Galaxy phone” (T.R. 18); (iv) a pair of new Nike
shoes (T.R. 18); (v) shirts that were considered to be rare memorabilia collector items (T.R. 19); and (vi) “standard basic clothes”
like sweatpants (T.R. 19). Mr. Campbell testified that the value of these items totaled $4,315.5

Mr. Campbell addressed the package to his residence at 133 Meadowbrook Drive, Bethel Park, Pennsylvania 15102, and he
requested signature confirmation upon delivery. (T.R. 16-17, 20, 29). He was told that the package would arrive at his home within
three (3) days. (T.R. 16). A few days passed, and Mr. Campbell’s wife informed him that his package never arrived at the residence.
(T.R. 16). He contacted Fed-Ex to inquire as to the whereabouts of his shipment and was told that it had been delivered to a
different address. (T.R. 16). Mr. Campbell did not know the individuals who resided at that location so he called the authorities
sometime around August 20, 2012 to report the matter. (T.R. 21-22).

Detective Frederick Paganico, who has been employed with the Bethel Park Police Department for twenty-three (23) years,
became involved in the investigation to locate the misdelivered package. (T.R. 34-35). He reviewed the original incident investi-
gation report and learned that the package accidentally had been delivered to a residence located at 137 Meadowbrook Drive,
Bethel Park, Pennsylvania, 15102, one house down from Mr. Campbell’s residence. (T.R. 36, 58). The report also indicated that
other officers from the department already had gone to 137 Meadowbrook Drive and spoken with the residents, William and
Christy Willard, who confirmed their receipt of the package.6 (T.R. 36-37).

On September 1, 2012, Detective Paganico called the Willards to follow up on the package and first spoke with Christy, who stated
that they had received the package, but had disposed of its contents because it contained only a duffel bag with “dirty clothing and
tennis shoes.” (T.R. 39, 40, 57). She told him that they took the duffel bag and clothes to the “Red White and Blue” thrift store “on
51.” (T.R. 39, 47). Detective Paganico then spoke with the Defendant who provided the same account. (T.R. 39, 48). The Willards
stated that there was an illegible name on the package and that the package was addressed to their home; they told Detective
Paganico that they receive many packages because Christy Willard has an eBay business. (T.R. 55). Detective Paganico informed
the Willards that “they were responsible for either returning the items or paying for the items that were misdelivered to their
home.” (T.R. 39). The Willards told the detective that he should blame Fed-Ex and further stated that they should not be held
responsible for the package since it was misdelivered. (T.R. 39-40). Detective Paganico told them to contact him in one (1) week to
let him know how they wanted to proceed. (T.R. 40).

Following his phone conversation with the Willards, Detective Paganico gathered from Mr. Campbell a more detailed list7 of the
items that were in his duffel bag and attempted to locate the items on pawn shop lists, to no avail. (T.R. 41, 51). On September 18,
2012, he filed an application for a warrant to search the Willards’ residence because he believed that some of the items were still
at their home. (T.R. 41, 43). The search warrant was executed on September 25, 2012, and Detective Paganico testified that the
Bethel Park police retrieved from inside of a closet in the master bedroom a metal briefcase with a “Rolling Stones” logo sticker
containing Mr. Campbell’s identifying paperwork.8 (T.R. 44-46, 56). No other items were discovered in the home.9 (T.R. 46).

After being found competent to testify, thirteen (13) year-old Brandon Furniss testified on behalf of the defense. (T.R. 59-60).
Brandon, the son of Christy Willard, said that he came home from school one day in September10 and saw the package sitting on
his porch. (T.R. 61, 72). His neighbor told him that he had signed for the package, so Brandon took it inside and waited approxi-
mately one (1) hour to open it because he was waiting for his mother to get home. (T.R. 61, 65). Upon her arrival, Brandon testi-
fied that his mother thought it was one of her packages from eBay that was being returned and told him to open it. (T.R. 61).11

After opening the package and seeing “raggy clothes, a pair of sneakers, and a silver case,” Brandon called his mother upstairs;
she opened the briefcase that was inside of the duffel bag and then called his grandmother.12 (T.R. 61-64, 66-67). Brandon testified
that, although he saw papers inside of the briefcase that looked like they had been “ripped up and scribbled all over,” he did not
actually read the content of the papers. (T.R. 61-62, 67). He initially stated that there were black zip ties securing the duffel bag,
but then changed his mind and said that he thought they were “clear” zip ties instead; he testified that he did not see a phone or
an iPad in the bag. (T.R. 63, 69). Brandon relayed that after opening the package, his mother put the duffel bag inside of her
bedroom closet and waited to see if anyone would claim it. (T.R. 68, 73).

Christy Willard (also known as Christy “Furniss”) is in the eBay business and as part of her job she sends and receives many
packages. (T.R. 75). She testified that the package first came to her attention when she got home and saw it sitting in the kitchen.
(T.R. 74-75). The individual who cuts her grass informed her that he had to sign for the package. (T.R. 86). She stated that the pack-
age did not have a shipping label, that it was addressed to her residence and that she could not read the name on it. (T.R. 75, 86).
After her son opened the box and called her upstairs, she testified that she thought the package was a joke because the contents
were old clothing and a little briefcase that had papers that “were of no importance.” (T.R. 76-77). Ms. Willard testified that
she did not see an iPad or a phone in the bag and that both her and the Defendant had spoken with Detective Paganico about the
package and said that they had given the bag away. (T.R. 77, 79, 82).

According to her timeline, Christy Willard received the package in September after Labor Day and kept it in her closet for
approximately “two to two-and-a-half weeks” to see if someone would claim it. (T.R. 77, 81, 84). Christy testified that, after they
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kept the bag for a couple of weeks, they donated the bag to the Goodwill, but kept the briefcase because it was “of some interest
to them.” (T.R. 80). She later testified that the Defendant had taken the bag to the Red White and Blue store in downtown Pittsburgh
at 6:00 a.m. one morning and had left it behind the building since the store had not opened yet. (T.R. 80-81). She stated that, if the
package had contained any indication as to whom it belonged, she would have “most definitely” returned it to the owner. (T.R. 79).

II. Sufficiency of Evidence
As noted, the Defendant’s first and second allegations of error are that the Commonwealth failed to present evidence sufficient

to convict him of the charges filed against him. The standard of review regarding claims of insufficiency of the evidence is well-
settled. In reviewing the sufficiency of the evidence, the appellate court must determine whether the evidence admitted at trial,
and all reasonable inferences drawn therefrom, viewed in the light most favorable to the Commonwealth as the verdict winner, is
sufficient to prove every element of the offense beyond a reasonable doubt. Commonwealth v. Jones, 954 A.2d 1194 (Pa. Super.
2008). An appellate court may not re-weigh the evidence and substitute its judgment for that of the fact-finder. Id. The weight of
the evidence is exclusively for the finder of fact, whose function it is to determine credibility and to believe all, part or none of the
evidence. Commonwealth v. Lyons, 833 A.2d 245, 258 (Pa. Super. 2003). Further, an appellate court may only reverse the lower
court’s verdict if it is so contrary to the evidence as to shock one’s sense of justice. Commonwealth v. Hunzer, 868 A.2d 498, 506
(Pa. Super. 2005). Any question of doubt is for the fact-finder unless the evidence is so weak and inconclusive that, as a matter of
law, no probability of fact can be drawn from the combined circumstances. Commonwealth v. Perez, 931 A.2d 703 (Pa. Super. 2007). 

The court notes that the Defendant’s contentions that the evidence was insufficient to convict stem largely from the
Commonwealth’s failure to present receipts and other documentary evidence to corroborate the testimonial evidence presented
at trial. While more documentary evidence as to the shipping receipts and electronic devices would have been preferred, this
court, nonetheless, found the testimony provided at trial more than sufficed to prove the Defendant’s guilt at both counts of the
information.

The offense of Theft of Property Lost, Mislaid, or Delivered by mistake is set forth in 18 Pa.C.S. §3924. The statute provides
that:

A person who comes into control of property of another that he knows to have been lost, mislaid, or delivered under
a mistake as to the nature or amount of the property or the identity of the recipient and with intent to deprive the owner
thereof, he fails to take reasonable measures to restore the property to a person entitled to have it.

18 Pa.C.S. §3924 (emphasis added). In order to prove the Defendant guilty of this offense beyond a reasonable doubt, the
Commonwealth was required to establish the following five (5) elements at trial: (1) that the Defendant came into control of
property; (2) that the property was the property of another person; (3) that the Defendant knew the property was delivered by
mistake as to the identity of the recipient; (4) that the Defendant intended to deprive the owner of the property; and (5) that the
Defendant failed to take reasonable measures to restore the property to the owner of it. See Pa. SSJI (Crim) §15.3924. Intent to
deprive the owner of their property is established “if the defendant gets rid of the property so as to make it unlikely the owner will
ever get it back.” Id.

The offense of Criminal Conspiracy is set forth in 18 Pa. C.S. § 903. The statute provides that a person is guilty of the offense if,
with the intent of promoting or facilitating its commission, he:

(1) agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes
such crime or an attempt or solicitation to commit such crime; or (2) agrees to aid such other person or persons in the
planning or commission of such crime or of an attempt or solicitation to commit such crime.

18 Pa.C.S. §903. In order to prove the Defendant guilty of the offense of Criminal Conspiracy, the Commonwealth was required to
establish beyond a reasonable doubt that the Defendant:

(1) entered into an agreement to commit or aid in an unlawful act with another person or persons, (2) with a shared
criminal intent and (3) an overt act was done in furtherance of the conspiracy. Commonwealth v. Hennigan, 753 A.2d 245,
253 (Pa.Super.2000). “This overt act need not be committed by the defendant; it need only be committed by a co-con-
spirator.” Id.

Commonwealth v. McCall, 911 A.2d 992, 996 (Pa. Super. 2006). With respect to the “agreement” element of conspiracy, the Superior
Court has explained that:

[t]he essence of a criminal conspiracy is a common understanding, no matter how it came into being, that a particular
criminal objective be accomplished. Therefore, a conviction for conspiracy requires proof of the existence of a shared
criminal intent. An explicit or formal agreement to commit crimes can seldom, if ever, be proved and it need not be, for
proof of a criminal partnership is almost invariably extracted from the circumstances that attend its activities. Thus, a
conspiracy may be inferred where it is demonstrated that the relation, conduct, or circumstances of the parties, and the
overt acts of the co-conspirators sufficiently prove the formation of a criminal confederation. The conduct of the parties
and the circumstances surrounding their conduct may create a web of evidence linking the accused to the alleged
conspiracy beyond a reasonable doubt. Even if the conspirator did not act as a principal in committing the underlying
crime, he is still criminally liable for the actions of his co-conspirators in furtherance of the conspiracy.

Commonwealth v. Johnson, 719 A.2d 778, 784–85 (Pa. Super. 1998) (en banc).

As noted, the evidence presented at trial more than sufficed to establish that the Defendant committed the charged offenses.
Indeed, through the credible and unwavering testimony of Mr. Campbell and Detective Paganico, it was established that the
Defendant and his Co-Defendant, Christy Willard (aka “Christy Furniss”) came into control of a package that contained various
items that they knew did not belong to them. Although the package was shipped by Mr. Campbell and addressed to his residence,
the package accidentally was delivered to the Defendant’s home, which was located one house down from Mr. Campbell’s
residence. (T.R. 16, 58). The package contained, among other things, an iPad, cell phone, new Nike shoes, and rare memorabilia
clothing that had an estimated collective value of less than $2000.13 (T.R. 17-19).

The authorities first contacted the Defendants to inquire about the package sometime at the end of August of 2012, and on
September 1, 2012, the Defendant spoke with Detective Paganico and admitted that they had received the package and that it had
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been misdelivered to their house. (T.R. 36-37, 39). The Defendant admitted that they “disposed” of the property even though there
was identifying information14 on both the outer tag of the duffel bag, as well as inside of the briefcase that they had retained in their
possession because “it was of some interest to them.” (T.R. 19-20, 39). Prior to being contacted by the authorities, the Willards
made no attempt to contact Mr. Campbell, Fed-Ex, or the authorities in order to return the misdelivered property.

The court notes that, although the defense witnesses claimed at trial that there were no valuable items in the bag, that the pack-
age was addressed to the Willards’ residence, and that there was no identifying information in the package, the court did not find
those claims to be credible.15 (T.R. 75-77, 98). Furthermore, it is worth noting that since a search warrant was not executed until
September 25, 2012, the Defendant and his Co-Defendant had ample time to dispose of the property. (T.R. 44). Additionally, at the
time of this offense, Christy Willard was operating an eBay business that the Defendant was assisting her with, thereby highlight-
ing the knowledge, means, and opportunity that existed for them to turn a profit on the valuable items that inadvertently came into
their control. (T.R. 72).

In determining that the Commonwealth presented sufficient evidence to convict the Defendant his Co-Defendant of the charges
against them, the court had to make certain credibility determinations. It is this court’s right, as the fact-finder in a non-jury case,
to make credibility assessments, which should not be disturbed on appeal. It should be noted that, when a judge sits as fact-finder
in a non-jury trial:

[A] judge’s role ... is not equivalent to his or her role with respect to post-trial motions. During trial, the province of a trial
judge sitting without a jury is to do what the jury is required to do, namely, consider all the evidence; reconcile contra-
dictions and discrepancies in the testimony, if possible; dismiss what is incredible; and, from all that is presented, assemble
a logical, continuous account which rings with verisimilitude, appeals to reason and convinces the judgment that the
controverted event occurred in that and in no other manner. Commonwealth v. Lemons, 171 A.2d 785, 788 (Pa. 1961).

To that end, the court notes that its credibility findings were influenced largely by the highly incredible nature of the defense
witnesses’ timeline of events. Indeed, under their version of events, the package unquestionably would have been in the Willards’
possession at the time the authorities first contacted them about it. Detective Paganico testified that he called the Willards’
residence and spoke with both the Defendant and Christy Willard on September 1, 2012. (T.R. 40). Prior to that call, the authorities
had already visited the Willards’ residence and spoken with them about the package. (T.R. 36-37). Christy Willard and Brandon
Furniss testified that they accidentally received the package in early September, sometime after Labor Day. (T.R. 72, 84). They
knew it was after Labor Day because Brandon had already gone back to school. (Id.). Christy Willard testified that after receiving
the package, she and her husband placed it in the bedroom closet and held on to the package for approximately two to two-and-a-
half (2-2½) weeks to see if anyone would claim it. (T.R. 77, 80, 83). Accordingly, if Christy Willard received the package after Labor
Day, which was on September 3, 2012, and if she held on to the package for approximately two to two-and-a-half (2-2½) weeks, then
by her own estimation, the package would have still been in their closet at the time the authorities came looking for it; however,
the Willards told the police they had already disposed of the bag by then.

Against that backdrop, the nonsensical timeline offered by the defense witnesses casts substantial doubt over their entire
version of events. In sum, the evidence presented at trial sufficed to prove beyond a reasonable doubt that the Defendant and
his Co-Defendant had at least an implicit agreement to deprive Mr. Campbell of the contents in his package that accidentally was
delivered to their residence. The court considered all of the evidence presented and found that the testimony of Mr. Campbell,
when considered along with the testimony of Detective Paganico and against the incredible timeline provided by Brandon Furniss
and Christy Willard, was sufficient to establish beyond a reasonable doubt the Defendant’s guilt of the charges against him.
Accordingly, this court’s verdict of guilty should be upheld.

III. Best Evidence Rule
A trial court’s rulings on evidentiary questions are controlled by the discretion of the trial court, and an appellate court will

reverse only for a clear abuse of that discretion. Commonwealth v. Viera, 659 A.2d 1024, 1028 (Pa. Super. 1995). An abuse of
discretion is not merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment
that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence on the record. Id. In
reviewing a trial court’s ruling on the admissibility of evidence, an appellate court’s standard of review is one of deference.
Commonwealth v. Hunzer, 868 A.2d 498, 510 (Pa. Super. 2005).

The Defendant contends that this court erred and abused its discretion when it permitted Detective Paganico to testify as to the
contents of the documents that he had located in Mr. Campbell’s briefcase. The Defendant’s contention is without merit as the best
evidence rule is controlling only where the content of the original writing constitutes an essential element of the offense or defense.
Indeed, the plain language of the rule, embodied in Pa. R. E. 1002, provides that an original writing is required in the following instance:

Requirement of original:

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is
required, except as otherwise provided in these rules, by other rules prescribed by the Supreme Court, or by statute.

Pa. R. E. 1002; see also Commonwealth v. Dent, 837 A.2d 571, 588-89 (Pa. Super. 2003) (“If the Commonwealth does not need to
prove the contents of the writing or recording to prove the elements of the offense charged, then the Commonwealth is not required
to introduce the original writing or recording.”). Moreover, Rule 1004 makes clear that other evidence of the content of the
writing is admissible where the writing is a collateral matter and “is not closely related to a controlling issue.” Pa. R. E. 1004(d).
The commentary to Rule 1004 further provides that where the original writing is not required, “the proffering party may present
any evidence including oral testimony.” Id.

As the court explained supra, the Commonwealth was not required to prove as an essential element of the offense that the
specific identity of the actual owner was readily ascertainable from the misdelivered property. Similarly, the absence of identify-
ing information on the misdelivered property does not constitute a defense to such a crime because the Commonwealth was only
required to prove that the Defendant failed to take reasonable measures to return the property to someone that was entitled to have
it, like Fed-Ex. Accordingly, because the content of the documents was not essential to establishing either the commission of the
offense or a defense thereto, the Commonwealth was not required to present the original documents at trial. As such, Detective
Paganico’s testimony that the paperwork contained identifying information did not violate the best evidence rule, and the court did
not err or abuse its discretion by allowing him to testify as to the contents of the documents.
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IV. CONCLUSION
For the foregoing reasons, this court’s decision should be upheld. The evidence presented at trial more than sufficed to estab-

lish that the Defendant was guilty of the charged offenses, and the best evidence rule was not controlling in this case because the
content of the documents contained in Mr. Campbell’s briefcase was not essential to establishing either the elements of the charged
offense or any defense thereto.

BY THE COURT:
/s/Lazzara, J.

Date: October 28, 2014

1 Specifically, on September 17, 2014, this court issued an Opinion advising the Superior Court of Pennsylvania to dismiss the
Defendant’s appeal because he did not file his 1925(b) Statement within the court-ordered timeframe. At that time, it was the
court’s understanding that the final transcript had been filed on January 14, 2014, because that was the date provided by the
reporter who was responsible for transcribing the post-sentence motion hearing on October 16, 2013. Since no statement had been
filed as of September 17, 2014, the court found that the Defendant had waived his arguments on appeal and that his appeal, there-
fore, should be dismissed.

On September 19, 2014, the Defendant, through counsel, filed in the Superior Court of Pennsylvania a “Petition to Vacate the
Briefing Schedule and Remand for Filing a 1925(b) Statement of Errors Complained of on Appeal.” This Petition alleged that
counsel for Defendant did not receive the transcript until September 17, 2014, and it sought remand to the trial court in order to
permit the Defendant to file his 1925(b) Statement nunc pro tunc.

On September 23, 2014, this court issued an Amended Opinion, noting that the court was misadvised as to the filing date of the
final transcript. The court explained that, after it issued its original opinion, it received written confirmation that the final tran-
script was filed on August 11, 2014, not January 14, 2014. However, the court maintained its position that dismissal was appropri-
ate notwithstanding the later filing date because the Defendant still had not filed a 1925(b) Statement. In response to the Amended
Opinion, the Defendant, through counsel, filed in the Superior Court a “Petition to Supplement the Petition to Vacate the Briefing
Schedule and Remand for Filing a 1925(b) Statement of Errors Complained of on Appeal” on September 24, 2014. This Petition
made note of the “Notice of Proof of Filing or Delivery” that was attached to the Amended Opinion and reiterated counsel’s
position that she did not receive the final transcript until September 17, 2014.
2 Unless otherwise indicated, all “T.R.” citations refer to the non-jury trial and sentencing proceedings held on June 12, 2013.
3 Mr. Campbell testified that he did not retain the original shipping receipt for his records. (T.R. 23-24).
4 Mr. Campbell testified that he did not want to take these items with him on tour because he learned that one of the stops was
in Black Rock Desert in Nevada, which was an area that he described as having “very harsh conditions” that could cause his
possessions to be damaged by the “gray film of dust and crud” that he said was present in the area. (T.R. 26).
5 Mr. Campbell testified that he paid $1,100 for the IPad, $575 for the Galaxy phone, and $140-150 for the Nike shoes. (T.R. 18, 19,
27). He claimed that he was offered over $2500 for one of his memorabilia shirts alone. (T.R. 19).
6 Detective Paganico testified that he was familiar with the Willards because of their prior domestic violence disputes. (T.R. 37).
7 Detective Paganico testified that he received the list from Mr. Campbell on September 5, 2012 and that items were listed in the
police report as follows: (1) “Item 3 – Ipad” valued at $400; (2) “Item 4 – Nokia” cell phone valued at $300; “Item 5 – Grateful Dead
crew shirt” – valued at $2,500. (T.R. 50-51, 53). He also testified that he did not attempt to contact the service providers or manu-
facturers to see if they could locate the products. (T.R. 51).
8 Detective Paganico testified that the papers were logged into evidence, but were not present with him in court that day. (T.R. 57).
9 Aside from their two children, the Defendant and Christy Willard were the only individuals who resided in the home. (T.R. 46).
10 Brandon testified that he started school in September, after Labor Day. (T.R. 72).
11 He later stated that his mother believed that the package was a racetrack. (T.R. 66).
12 The Defendant was not home at the time the package was initially opened. (T.R. 61).
13 For purposes of determining the grade of the offense, the court utilized the estimations that initially were provided in the police
report. (T.R. 102).
14 Detective Paganico testified that upon execution of the search warrant, they found the metal briefcase and were able to imme-
diately identify it as Mr. Campbell’s because of the paperwork contained inside. (T.R. 45).
15 The court notes that, even if it were to have believed that there was no identifying information in the package, which it did not,
that fact would not have been dispositive of the case as a plain reading of the statute makes clear that it is not an essential element
of the offense for the person who mistakenly comes into control of the property of another to be able to specifically identify the
actual owner. The statute merely requires that reasonable efforts be made to return the property to someone that “is entitled to
have it.” 18 Pa C.S. §3924. Fed-Ex would have qualified as such an entity, as Fed-Ex is charged with the duty of ensuring that the
packages entrusted to their care are shipped to their rightful destinations. The question of whether there was specific identifying
information in the package is, thus, irrelevant in the analysis of whether there was sufficient evidence to establish the essential
elements of the charged theft offense since the statute does not require an ability to ascertain the actual identity of the rightful
owner to convict.
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Commonwealth of Pennsylvania v.
Adrian Jones

Criminal Appeal—Guilty Plea—Mandatory Sentence—Commonwealth v. Newman—Plea Agreement

Sentence of Defendant who negotiated a guilty plea is not implicated by the Newman holding that mandatory sentences are
unconstitutional.

No. CC 201207435/201302592/201304826. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Durkin, J.—October 22, 2014.

OPINION
At CC201207435, the Defendant, Adrian Jones, was charged with Receiving Stolen Property1, Carrying Firearm Without a

License2, Resisting Arrest3, Possession with Intent to Deliver4, Possession5, and Possession of Drug Paraphernalia6 At CC201302592,
the Defendant was charged with Aggravated Assault7, Carrying Firearm Without a License8, Possession with Intent to Deliver9,
Possession10, Possession of Drug Paraphernalia11, Resisting Arrest12, and Escape13. At CC201304826, the Defendant was charged
with Possession with Intent to Deliver14, Possession15, Possession or Distribution of Small Amount16, and Possession of Drug
Paraphernalia17.
On September 26, 2013, the Defendant entered a negotiated guilty plea with the Commonwealth and was sentenced in accor-

dance with the plea agreement as follows:

At CC201207435, the Defendant pled guilty to all the charges. As to the Possession with Intent to Deliver Heroin charge,
and pursuant to 42 Pa. C.S. §9712.1, he was sentenced to 5 to 10 years imprisonment. As to the Carrying Firearm Without
a License count, he was sentenced to 1 to 2 years of incarceration to run concurrent to the 5 to 10 years imprisonment
imposed. No further penalty imposed at the remaining counts;

At CC201302592, the Commonwealth withdrew the charges of Aggravated Assault, Possession, Possession of Drug
Paraphernalia, and Escape. The Defendant pled guilty to Carrying Firearm Without a License, Possession with Intent to
Deliver Heroin, and Resisting Arrest. Again, pursuant to 42 Pa. C.S. §9712.1, as to the Possession With Intent to Deliver
Heroin, the Defendant was sentenced to 5 to 10 years of imprisonment, as the Carrying Firearm without a License charge,
he was sentenced to 1 to 2 years incarceration. Both of these sentences were to run concurrent with each other and with
the prison term imposed at CC201207435. No further penalty was imposed for the Resisting Arrest charge; and,

At CC201304826, the Defendant pled guilty to all counts. On the Possession with Intent to Deliver Heroin charge he was
sentenced to 2 to 4 years incarceration to run concurrent with the sentences imposed at CC201207435 and CC201302592.
No further penalty was imposed at the remaining counts at CC201304826.

These sentences were imposed as negotiated and stipulated in the plea agreement.

On October 4, 2013, the Defendant filed a pro-semotion to withdraw his plea. On October 7, 2013, defense counsel filed a motion
to withdraw the plea. On February 12, 2014, that motion was denied by operation of law pursuant to Pa.R.Crim.P. 720(B)(3)(b). On
February 27, 2014, a Notice of Appeal was filed. In a Concise Statement of Matters Complained of on Appeal it is argued that the
sentence imposed was illegal pursuant to Commonwealth v. Newman, --- A.3d ----, 2014 WL 4088805(Pa. Super. 2014).

42 Pa. C.S. §9712.1 reads, in pertinent part:

(a) Mandatory sentence.--Any person who is convicted of a violation of section 13(a)(30) of the act of April 14, 1972 (P.L.
233, No. 64), known as The Controlled Substance, Drug, Device and Cosmetic Act, when at the time of the offense the
person or the person’s accomplice is in physical possession or control of a firearm, whether visible, concealed about the
person or the person’s accomplice or within the actor’s or accomplice’s reach or in close proximity to the controlled
substance, shall likewise be sentenced to a minimum sentence of at least five years of total confinement.

***

(c) Proof at sentencing.--Provisions of this section shall not be an element of the crime, and notice thereof to the defen-
dant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s intention to proceed under
this section shall be provided after conviction and before sentencing. The applicability of this section shall be determined
at sentencing. The court shall consider any evidence presented at trial and shall afford the Commonwealth and the defen-
dant an opportunity to present any necessary additional evidence and shall determine, by a preponderance of the
evidence, if this section is applicable.

In Newman, the Superior Court announced that a sentence imposed under 42 Pa. C.S. §9712.1 following a jury trial was uncon-
stitutional because 42 Pa. C.S. §9712.l(c) only requires the issue of whether a gun was in “close proximity” to drug sales be proven
to a judge at sentencing by a preponderance of the evidence rather than to a jury at trial beyond a reasonable doubt.

We explained in Newman that under Alleyne, the factual predicates for imposition of the § 9712.1 mandatory minimum
sentence (i.e., that the firearm was found on a drug dealer, an accomplice or in the vicinity of the contraband) “must be
pleaded in the indictment, and must be found by the jury beyond a reasonable doubt before the defendant may be
subjected to an increase in the minimum sentence.” Newman at 10. Concluding that the factual predicates for imposition
of the mandatory minimum sentence had not been presented to a jury, we vacated the judgment of sentence.

Commonwealth v. Valentine, --- A.3d ----, 2014 WL 4942256, 7 (Pa. Super. 2014).

The Newman decision did not rule that the imposition of the mandatory sentence, in and of itself, is unconstitutional. Only that
it cannot be imposed unless, if a defendant proceeds to a jury trial, the factual predicates for imposition of the mandatory mini-
mum sentence were presented to a jury an proven beyond a reasonable doubt. Thus, Newman is of no consequence to the
Defendant’s case. The Defendant here waived his right to a jury trial pursuant to a plea agreement that resulted in charges filed
against him being withdrawn and guaranteed him only a 5 to 10 year prison sentence.
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Therefore, the Judgment of Sentence in this case must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: October 22, 2014
1 18 Pa. C.S. §3925
2 18 Pa. C.S. §6106
3 18 Pa. C.S. §5104
4 35 P.C. §780-113(a)(30)
5 35 P.C. §780-113(a)(16)
6 35 P.C. §780-113(a)(32)
7 18 Pa. C.S. §2702(a)(3) and (c)
8 18 Pa. C.S. §6106
9 35 P.C. §780-113(a)(30)
10 35 P.C. §780-113(a)(16)
11 35 P.C. §780-113(a)(32)
12 18 Pa. C.S. §5104
13 18 Pa. C.S. §5121(a)
14 35 P.C. §780-113(a)(30)
15 35 P.C. §780-113(a)(16)
16 35 P.C. §780-113(a)(31)
17 35 P.C. §780-113(a)(32)

Commonwealth of Pennsylvania v.
Frank Johnson

Criminal Appeal—PCRA—POSS/PWID—Sentence (Legality)—Time Credit—Mandatory Sentence Now Unconstitutional—
Retroactivity of New Rule—Not a “Watershed” Issue

Sentence is not unconstitutional because jury did not find weight of drugs beyond a reasonable doubt; this is PCRA and Alleyne
is not retroactive.

No. CC 200818920. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 29, 2014.

OPINION
Appellant, Frank Johnson, appeals the May 28, 2014 dismissal of his PCRA Petition. On August 2, 2011, a jury convicted

Appellant of Delivery of a Controlled Substance (35 Pa.C.S. § 780-113(a)(30)), Possession with Intent to Deliver (35 Pa.C.S. § 780-
113(a)(30)), Criminal Conspiracy (18 Pa.C.S. § 903) Possession of a Controlled Substance (35 Pa.C.S. § 780-113(a)(16)), Possession
of Drug Paraphernalia (35 Pa.C.S. § 780-113(a)(32)), and Possession of a Small Amount of Marijuana (35 Pa.C.S. § 780-113(a)(31)).
The jury was not asked to make any findings as to the amount of the cocaine. Appellant was sentenced to a term of incarceration
of sixty to one hundred twenty months on the Possession with Intent to Deliver count, a consecutive sentence of thirty to sixty
months on the Criminal Conspiracy count, and no further penalty on the remaining counts,1 for an aggregate sentence of seven and
one-half to fifteen years. Following an unsuccessful appeal, Appellant filed a Post Conviction Relief Act (PCRA) Petition on July
22, 2013. This Court ultimately dismissed the Petition on May 28, 2014. Appellant filed a Notice of Appeal on July 1, 2014 and a
Concise Statement of Errors Complained of on Appeal on July 7, 2014.2 Appellant filed a Supplemental Concise Statement of Errors
Complained of on Appeal on July 14, 20143

MATTERS COMPLAINED OF ON APPEAL
Appellant raises two issues on appeal. First, Appellant asserts that his sentence was illegal under Alleyne v. United States, 133

S.Ct. 2151 (2013), because the jury did not find beyond a reasonable doubt that Appellant possessed more than ten but less than
one hundred grams of cocaine. (Statement of Errors to be Raised on Appeal, p. 2) Next, Appellant asserts the Court erred in
failing to award time credit to Appellant. (Supplement to Statement of Errors to be Raised on Appeal, p. 6).

DISCUSSION
On June 17, 2013, the United States Supreme Court held that a criminal defendant may not be sentenced to a mandatory

minimum sentence unless the factfinder found the underlying facts triggering the imposition of the mandatory to have been proven
beyond a reasonable doubt. Alleyne v. United States, 133 S.Ct. 2151 (2013). However, Commonwealth v. Newman, 99 A.3d 86
(Pa.Super. 2014) made clear that retroactive application of Alleyne is limited to cases pending on direct appeal. Newman refers to
Alleyne as a “new rule” that applies to all cases on direct review. 99 A.3d at 90.
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Appellant’s appeal, however, arises from a denial of a PCRA Petition. Appellant’s case was no longer pending on direct appeal
when the court announced its decision in Alleyne. Nevertheless, Alleyne may apply to Appellant’s case if one of two exceptions
applies. First, a new rule should be applied retroactively if it places “certain kinds of primary, private individual conduct beyond
the power of the criminal law-making authority to proscribe.” Mackey v. United States, 401 U.S. 667, 692 (1971). Second, a new
rule should be applied retroactively if it requires the observance of “those procedures that ... are ‘implicit in the concept of ordered
liberty.’ ” Id. at 693 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937). The Commonwealth refers to these exceptions as
“substantive” and “watershed” and correctly argues that neither exception applies.
A substantive new rule “narrow[s] the scope of a criminal statute by interpreting its terms… as well as constitutional determi-

nations that place particular conduct or persons covered by the statute beyond the State’s power to punish.” Schriro v. Summerlin,
542 U.S. 348, 542 (2004). The new rule established by Alleyne does not modify the elements of an offense—the range of conduct
punishable by the statute remains the same before and after Alleyne. Alleyne also does not place conduct beyond the State’s power
to punish. To the contrary, Alleyne establishes the procedure which must be followed to impose a mandatory sentence. This Court
determines that Alleyne is procedural in nature.
If Alleyne is found to be retroactive, it would certainly have a “watershed” effect, as every defendant sentenced to a mandatory

term of incarceration based on facts not established beyond a reasonable doubt would be entitled to a new sentencing hearing. The
Schriro court ultimately rejected the argument that a jury trial is required to observe “those procedures that ... are ‘implicit in the
concept of ordered liberty.’ ”

Our decision in DeStefano v. Woods, 392 U.S. 631, 88 S.Ct. 2093, 20 L.Ed.2d 1308 (1968) (per curiam), is on point. There
we refused to give retroactive effect to Duncan v. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968), which
applied the Sixth Amendment’s jury-trial guarantee to the States. While DeStefano was decided under our pre-Teague
retroactivity framework, its reasoning is germane. We noted that, although “the right to jury trial generally tends to
prevent arbitrariness and repression[,] ... ‘[w]e would not assert ... that every criminal trial-or any particular trial-held
before a judge alone is unfair or that a defendant may never be as fairly treated by a judge as he would be by a jury.’ ”
392 U.S., at 633-634, 88 S.Ct. 2093 (quoting Duncan, supra, at 158, 88 S.Ct. 1444). We concluded that “[t]he values imple-
mented by the right to jury trial would not measurably be served by requiring retrial of all persons convicted in the past
by procedures not consistent with the Sixth Amendment right to jury trial.” 392 U.S., at 634, 88 S.Ct. 2093. If under
DeStefano a trial held entirely without a jury was not impermissibly inaccurate, it is hard to see how a trial in which a
judge finds only aggravating factors could be.

Schriro v. Summerlin, 542 U.S. at 356-357. This Court is persuaded by Schriro that Alleyne is not to be applied retroactively in this
case, and Appellant’s first issue is without merit.
Appellant’s second and final assertion is that this Court erred in failing to award a time credit. Appellant was detained from

2/12/09-4/20/09 as a result of his cases in the Family Division, specifically FD 97-02673, FD 99-03038, FD 93-08803, and FD 07-
03015. Appellant is not entitled to time credit for any period spent in Allegheny County Jail serving an unrelated sentence. To grant
time credit on this case for time served on detainers holding Appellant on FD 97-02673, FD 99-03038, FD 93-08803, and FD 07-
03015 would give Appellant an impermissible volume discount. See Commonwealth ex rel. Bleecher v. Rundle, 217 A.2d 772
(Pa.Super. 1966).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Anthony Jerome Fitzgerald

Criminal Appeal—PCRA—Homicide (3rd Degree)—Ineffective Assistance of Counsel—Turner/Finley Letter—
No Prejudice to Defendant—Character Witnesses—Expert Witness—Impeach Witnesses—Failure to Seek Voluntary Manslaughter

PCRA petition in third-degree homicide case is meritless despite multiple claims of ineffective assistance of counsel.

No. CC 201015801. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 12, 2014.

OPINION
Appellant, Anthony Jerome Fitzgerald, appeals the May 27, 2014 dismissal of his PCRA petition. On May 4, 2011, a jury

convicted1 Appellant of one count of Murder of the Third Degree and this Court convicted him of one count of Possession of
Firearm Prohibited. On September 26, 2011, this Court sentenced Appellant to an aggregate sentence of twenty to forty years of
incarceration. After an unsuccessful direct appeal, Appellant filed a PCRA petition on March 25, 2012. Appointed counsel filed a
Turner/Finley letter on May 5, 2014 and this Court dismissed the petition without a hearing on May 27, 2014.
On June 16, 2014, Appellant filed an imperfect Notice of Appeal, lacking an adequate Proof of Service. Appellant filed a second

Notice of Appeal with an Amended Proof of Service on July 10, 2014 which was dated June 30, 2014. A Concise Statement dated
July 8, 2014 was filed on July 14, 2014. On August 11, 2014, Appellant filed with the Superior Court of Pennsylvania a “Petition for
Release of Medical Records and Trial Transcripts.” This Court was ordered to ensure Appellant had all materials of record
necessary for this appeal, which this Court accomplished by ordering prior counsel to provide Appellant with all medical records
and trial transcripts in her possession. Prior counsel complied with this Order and provided Proof of Service on August 27, 2014.
Appellant has not sought to amend or supplement his Concise Statement since his receipt of the records and transcript.
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MATTERS COMPLAINED OF ON APPEAL
Appellant raises ten issues on Appeal. First, Appellant asserts that all prior counsel provided ineffective assistance. (Statement

of Errors to be Raised on Appeal, p. 1) Appellant asserts that trial counsel was ineffective for failing to advise Appellant of the
dangers of testifying on his own behalf at trial. Id. In addition, Appellant asserts that trial counsel was ineffective for not presenting
character witnesses and for not presenting an expert witness on the effects of a concussion. Id. Next, Appellant asserts that trial
counsel was ineffective for failing to impeach a witness with prior inconsistent statements. Id. at 2. Trial counsel, per Appellant,
also rendered ineffective assistance by failing to object or request a cautionary instruction regarding testimony of prior bad acts.
Id. Trial counsel is further alleged to have been ineffective for failing to present evidence in support of involuntary manslaughter.
Id. Trial counsel is alleged to have been ineffective for failing to object to a sentence exceeding the sentencing guidelines. Id.
Appellant alleges ineffective assistance of trial counsel in the aggregate “for all of the structural errors” in his trial. Id. Next,
Appellant claims that all counsel “were ineffective for failing to present all the errors to the trial court, Superior Court and the
PCRA Court and the cumulative effect of the errors prejudiced the PCRA Petitioner.” Id. at 2-3. Lastly Appellant further asserts
that trial and PCRA counsel were ineffective for failing to present and preserve several of these claims. Id. at 1-2.

DISCUSSION
Appellant alleges several instances of ineffective assistance of counsel. The test for ineffective assistance of counsel is whether

the underlying claim is of arguable merit; counsel’s performance lacked a reasonable basis; and the ineffectiveness of counsel
caused him prejudice. Commonwealth v. Williams, 899 A.2d 1060, 1063 (Pa. 2006).
Appellant claims that trial counsel was ineffective for failing to advise Appellant of the dangers of testifying on his own behalf

at trial. He alleges that counsel failed to inform him that he would be subject to cross-examination, specifically, that he would be
asked to explain inconsistencies in his statements to medical personnel.
Appellant has a criminal history dating back to 1982. This Court finds it highly unlikely that Appellant over his nearly thirty

years of criminal activity remains unfamiliar one of the most fundamental principles of the American legal system. Nevertheless,
it remains this Court’s duty to ensure that Appellant’s rights are protected and that Appellant receives a fair trial. To that end, this
Court conducted a colloquy with Appellant regarding his right to testify.

What I am putting on the record right now is that you understand all of your rights, you have spoken with [trial counsel]
about your trial strategy, and you have had a chance to talk to her specifically about whether or not you wish to testify in
your defense’ Is that correct?

Yes.

And having discussed—you do understand that as a Defendant you have no obligation to testify whatsoever, or
present any defense? You understand that?

Yes.

You do have the right to remain silent?

And the burden of proof remains at all times on the Commonwealth?

That is correct.

Having discussed that, as well as your rights generally, and your trial strategy with [counsel], have you made a
decision whether or not you wish to testify in this case?

Yes. I would like to testify.

And you made that decision after having consulted with [counsel] and considered her advice’ is that correct?

Yes.

But it is your decision and not [counsel’s]?

Yes.

(TT 195-197)

In addition, this Court instructed the jury, during its standard preliminary instructions prior to any witnesses being called,
regarding this right. With Appellant present, this Court instructed the jury, inter alia:

If however, the defendant in this case cho[o]ses to present a defense and as part of that defense calls witnesses, then
the Assistant District Attorney has the right to cross examine those witnesses in order to test the truthfulness and
accuracy of their testimony.

(TT 16) Appellant observed the proceedings, including his own counsel cross-examining witnesses. This Court believes Appellant
was well informed and indeed, well aware of the consequences of his taking the stand to testify in his own defense.
In addition, Appellant cannot establish prejudice. Without testifying, Appellant would have been unable to explain the

inconsistencies in statements which had been admitted. Likewise, he would not have had the opportunity to explain his delay in
surrendering to authorities. Even with a vigorous cross-examination, Appellant’s testimony likely did him more good than harm.
Regardless, prejudice was not established.
Appellant next claims that trial counsel was ineffective for failing to call character witnesses. To establish ineffectiveness for

failure to call a witness, Appellant must establish that: (1) the witness existed; (2) the witness was available to testify; (3) counsel
knew or should have known of the existence of the witness; (4) the witness was willing and able to testify; (5) the absence of the
testimony prejudiced Appellant to the extent that he was denied a fair trial. Commonwealth v. O’Bidos, 849 A.2d 243, 249 (Pa.
Super. 2004). Prejudice is established by demonstrating that the absence of the testimony caused Appellant to be denied a fair trial.
Id. at 987.
The first problem with this argument is that this Court conducted a colloquy with Appellant regarding his right to call

character witnesses. At first, Appellant appeared confused on this issue. (TT 197-198) However, upon consultation with his attorney
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about the difference between a fact witness and a character witness, Appellant emphatically stated to the Court that his decision
was not to call character witnesses. (TT 199)
Furthermore, Appellant has failed to name one person who was available to testify to his character as it relates to sobriety

and lawfulness. Had such a witness been produced at trial, that witness would likely have been cross-examined by the
Commonwealth regarding Appellant’s prior convictions for Driving Under the Influence of Alcohol, Arson, Recklessly
Endangering Another Person, Theft by Deception, and Escape. Thus, through character witnesses, the jury likely would have
been exposed to unfavorable information about Appellant’s character. This Court cannot find ineffective assistance of counsel
under these circumstances.
Appellant’s next issue is that trial counsel was ineffective for not presenting an expert witness on the effects of a concussion.

Appellant has failed to develop an argument that explains how the proposed testimony of an expert witness would in some
manner explain or justify Appellant’s shooting of the victim. Furthermore, any testimony of this nature likely would be inadmis-
sible as irrelevant to Appellant’s theory of self-defense. Appellant admitted at trial that he shot the victim after the victim had
struck him. (TT 212) Appellant testified that he shot the victim because he was in fear for his life. (TT 223) This Court cannot
conceive of an argument where expert testimony on head trauma would support Appellant’s theory that he acted in self-defense.
Additionally, Appellant’s unsupported claims of brain impairment would stand in contrast to the uncontradicted testimony that
Appellant located and discharged a firearm, and drove a car to flee the scene. Furthermore, evidence of any memory issues with
Appellant would not stem the tide of evidence supporting the jury’s finding that Defendant acted with malice.
Next, Appellant asserts that trial counsel was ineffective for failing to impeach a witness with prior inconsistent statements. Not

only did counsel cross-examine the witness, Lilisa Byrd, on direct examination the witness provided an explanation for the
perceived inconsistencies in her statements to the police. (TT 144) Any further cross-examination on this point ran the risk of
strengthening the Commonwealth’s case by bolstering the testimony of the witness. Counsel made a reasonable strategic decision
not to pursue this line of questioning any further. Moreover, Appellant is unable to establish prejudice as the inconsistencies, as
well as their explanations, were put before the jury before Appellant had the opportunity to cross-examine the witness. Appellant’s
claim of ineffectiveness on this issue is without merit.
Trial counsel, per Appellant, also rendered ineffective assistance by failing to object or request a cautionary instruction regarding

testimony of prior bad acts. This claim is without merit, as the evidence was admissible, and counsel’s strategy in not objecting or
seeking a corrective instruction was reasonable. First, under Pa.R.E. Rule 404(b)(2), evidence of other crimes, wrongs or acts may
be admitted when relevant for a purpose other than character/propensity. Pa.R.E. 404(b)(2). Exceptions include proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake. Pa.R.E. 404(b)(2) cmt. In addition, a res gestae
exception permits the admission of evidence which furnishes a context or completes the story of events surrounding a crime.
Commonwealth v. Dillon, 925 A.2d 131, 136-137 (Pa. 2007). Appellant’s case would certainly fall under this exception, as it
provides relevant background and sets the context for the events which ensued.
Moreover, counsel made a reasonable strategic decision to not object or seek a curative instruction. By seeking either, counsel

would have highlighted and repeated the issue to the jury. “Objections sometimes highlight the issue for the jury, and curative
instructions always do.” Commonwealth v. Spotz, 582 Pa. 207, 870 A.2d 822, 832 (2005). Furthermore, Appellant is unable to estab-
lish prejudice. Had this evidence been excluded, Appellant would still face overwhelming evidence that he shot and killed a man
and acted with malice. Appellant is not entitled to relief on this issue.
Also, trial counsel is alleged to have been ineffective for failing to present evidence in support of voluntary2 manslaughter on

the basis of heat of passion. For purposes of the offense of voluntary manslaughter, “passion” is anger and terror that reach a
degree of intensity sufficient to obscure temporarily the reason of the person affected; it is any of the emotions of the mind known
as anger, rage, sudden resentment or terror, rendering the mind incapable of cool reflection. Commonwealth v. Laich, 777 A.2d
1057 (Pa. 2001). In determining whether there was sufficient provocation to create uncontrollable passion in a reasonable person
so as to support a charge of voluntary manslaughter, the Court must determine whether the killer actually acted in the heat of
passion, whether the provocation led directly to the slaying of the person responsible for the provocation, and whether the killer
had sufficient cooling off time. Commonwealth v. Martin, 5 A.3d 177 (Pa. 2010).
Based on the facts of this case, it is highly unlikely defense counsel could have convinced this Court to give a heat of passion

charge. Rather, counsel presented the theory of imperfect self-defense, which was consistent with Appellant’s prior statements that
he acted out of fear of the victim causing Appellant death or serious bodily injury. Given the evidence at trial, including Appellant’s
prior statements, that strategy was Appellant’s best option. Even if defense counsel could have argued for a voluntary manslaughter
charge, arguing that in the alternative likely would have weakened his self-defense argument. This Court will not find counsel
ineffective for pursuing the best trial strategy available to the exclusion of other available alternatives.
Trial counsel is alleged to have been ineffective for failing to object to a sentence exceeding the sentencing guidelines. The

underlying claim is without merit. This Court sentenced Appellant to a sentence in the standard range of the Sentencing
Guidelines. As the Court did not err in sentencing, counsel was not ineffective for failing to allege an error.
Appellant alleges ineffective assistance of trial counsel in the aggregate “for all of the structural errors” in his trial. This issue

is without merit. “No number of failed claims may collectively attain merit if they could not do so individually.” Commonwealth v.
Miles, 681 A.2d 1295, 1303 (Pa. 1996).
Appellant’s last claim that prior counsel failed to present and preserve issues is illogical and unfounded. Under Grant, trial

counsel was unable to raise ineffectiveness claims on direct appeal. Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002). PCRA counsel
raised and addressed all of Appellant’s numerous issues in her Turner/Finley letter. As such, Appellant is not entitled to relief on
this issue.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 For a summary of the trial testimony, see Opinion of Court dated 8/30/2012.
2 Although the Concise Statement indicates “involuntary” manslaughter, based on the heat of passion argument, it appears clear
that pro se Appellant intended to assert counsel was ineffective for failing to make an argument for voluntary manslaughter.
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Joshua Inklovich v. Phil Johnson
Landlord-Tenant—Security Deposit—Quiet Enjoyment—Attorney’s Fees

Security deposit in excess of that statutorily permissible shall be an offset against the amount awarded by verdict for unpaid rent
under the rental agreement.

No. AR 13-1407. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 21, 2014.

OPINION
On June 5, 2011 Defendant Phil Johnson (“Landlord” hereinafter) and Plaintiff Joshua Inklovich (“Tenant” hereinafter)

entered into a written agreement for the rental of the residence located at 218 Frederick Ave FRONT, Sewickley, Pa 15143. See
exhibit A from 7/22/2014 trial (“exhibit A” hereinafter). The term of the agreement was three years, from July 1, 2011 to June 30,
2014, with a $1,500 security deposit and monthly rent of $1,500. The agreement required Tenant to pay Landlord $1,500 for the last
month’s rent prior to occupancy and then an additional $3,000 after occupancy in $250 per month installments for the $1,500
security deposit and a second month’s rent in advance. See exhibit A, pp. 7-8. Hence, Tenant had to provide Landlord with a total
of $4,500, or the equivalent of three months of rent, for security against damage to the residence and default in the payment of rent.
Landlord requested the provision for payment of two months of rent in advance when he found Tenant had a low credit score, and
Tenant was agreeable to satisfying Landlord’s concern over the credit score by paying the two months of rent in advance. See
transcript of Non-Jury Trial, 7/22/2014 (“T.” hereinafter), pp. 55-58.
Tenant paid Landlord $1,500 prior to occupancy and each of the $250 per month installment payments after occupancy until

Landlord received the additional $3,000. Tenant also paid Landlord each $1,500 monthly rental payment when due until a dispute
arose between them. Landlord testified credibly that Tenant seemed satisfied until July of 2012 when lightning felled a tree near
the residence, damaging Tenant’s automobile, and Tenant’s losses were not covered by either Landlord’s or Tenant’s insurance. T.,
pp. 81-84. In December of 2012, while continuing to occupy the residence, Tenant stopped paying his rent to Landlord and allegedly
paid the rent into an “escrow” account in Tenant’s name at a bank. T., pp. 154-155; exhibit D from 7/22/2014 trial.1

On December 13, 2012 Tenant sued Landlord in a Magisterial Court. After the Magisterial District Justice decided the dispute
in favor of Landlord, Tenant appealed to the Court of Common Pleas of Allegheny County. Tenant filed a complaint against
Landlord on April 22, 2013 requesting monetary damages arising from Landlord’s alleged breaches of warranties of habitability
and quiet enjoyment as well as a declaration that the rental agreement was void and unenforceable. Landlord filed a counterclaim
requesting $1,500 per month rent from December of 2012. On August 30, 2013, Tenant’s counsel notified Landlord’s counsel that
Tenant had vacated the residence. A compulsory arbitration panel then heard the dispute but awarded Tenant no monetary
damages and instead found Tenant owed Landlord $12,300.
Tenant then filed an appeal from the arbitration award, and I presided over the non-jury trial. I also found Tenant was not

entitled to any monetary damages but that Tenant owed Landlord $9,250.2 Tenant filed a motion for post-trial relief, which I denied.
Tenant then filed a notice of appeal to the Superior Court of Pennsylvania and a “rule 1925(b) concise statement of errors
complained of on appeal” (“concise statement” hereinafter). This opinion will next address each error that Tenant alleges I made.
See Pa. R.A.P. No. 1925(a).
Tenant first argues that Landlord “breached Paragraph 42(b) of the Lease” (Concise statement, ¶ nos. 2 and 3), which obligates

Landlord to comply “with all State, County and/or Municipal Codes.” I agree with Tenant that Landlord breached this provision
since the Pennsylvania Landlord and Tenant Act prohibits security deposits in excess of two months during the first year and in
excess of one month during the second year of any residential lease. See 68 Pa.C.S.§ 250.511a. I do not, however, agree with
Tenant’s implicit argument that because of this breach Landlord forfeits his claim to all rent due him under the Lease.3 The
Pennsylvania Landlord and Tenant Act provides no guidance on an appropriate remedy when a landlord requires too large of a
security deposit. Id. I decided a partial forfeiture was appropriate and reduced Landlord’s damages by the “unpaid rent between
the date Tenant vacated the premises and the end date of the lease.” 7/23/2014 findings. Thus, as a result of the security deposit
exceeding the amount permitted by law, I prohibited Landlord from claiming any rent from September 1, 2013 to June 30, 2014, a
forfeiture of as much as $15,000 (ten months at $1,500 per month equals $15,000).
The doctrine of “substantial performance” protects Landlord’s right to compensation for at least the rent during Tenant’s

occupancy unless the breach amounts to a material failure of performance. See Sgarlat v. Griffith, 349 Pa. 42, 36 A.2d 330 (1944).
Tenant testified he needed the excess security deposit to move out of the residence before the end of the term and be able to invoke
the “opt-out” provision of the lease. See Exhibit A, p. 7, ¶ no. 50(g) (“This contract may be terminated by Tenant without cause or
additional penalty at any time…between 07-02-2013 and 08-02-2013 with 30 days written notice AND a liquidated damages
payment of $1,550.00….”) However, Tenant failed to prove any damages from being unable to leave the residence sooner, since
Tenant testified only that he was able to purchase a home, but not that the purchase reduced his housing expense. T., p. 65. In any
event, Tenant’s testimony on the issue was not credible but instead was merely an “after-the-fact” effort to establish financial
injury when none was incurred. Thus, the holding of the excess security deposit was a technical, inadvertent, or unimportant defect
and not a material failure of performance. Id. Hence, even though Landlord technically breached the contract, my decision to
compensate him for rent during Tenant’s occupancy was correct.
Tenant next argues that Landlord breached the implied “warranty” of quiet enjoyment. See concise statement, ¶ nos. 4 and 6.

A landlord breaches the covenant of quiet enjoyment by wrongful conduct that interferes with the tenant’s possession of the leased
premises. See Kohl v. PNC Bank Nat. Ass’n, 590 Pa. 151, 912 A.2d 237 (2006). A classic example of a breach of the covenant of quiet
enjoyment is when a landlord locks a tenant out of the leased premises. See Minnich v. Kauffman, 265 Pa. 321, 108 A.2d 597 (1919).
In these proceedings, Tenant did not specify particular conduct of Landlord that interfered with Tenant’s possession of the
residence during the trial, and the motion for post trial relief and the concise statement generally allege a breach of the covenant
without specifying any wrongful conduct. The complaint identifies seven items that allegedly violate the covenant, but none involve
any interference by Landlord with Tenant’s possession of the leased premises.4 Since Tenant failed to specify any conduct that
interfered with Tenant’s possession of the premises, I properly found the covenant of quiet enjoyment was not breached.
Tenant next argues that Landlord breached the implied warranty of habitability and paragraph 42(a) of the Lease, which

similarly obligates Landlord to keep the premises habitable. See concise statement, ¶ nos. 5 and 6. A defect that prevents a
dwelling from being used for habitation constitutes a breach of the implied warranty of habitability. Pugh v. Holmes, 486 Pa.
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272, 405 A.2d 897 (1979). A breach of the implied warranty of habitability claim is not valid unless the tenant gives the landlord
notice of the defect and a reasonable opportunity for repair. Id. Between Tenant’s testimony and the Allegheny County Health
Department October 24, 2012 Inspection Report admitted into evidence at trial (see trial Exhibit C), at least twelve items are
described that could be defects. However, none of Tenant’s testimony about alleged defects was credible. In addition, the Health
Department’s January 22, 2013 Inspection Report (trial exhibit F), made after Landlord had a reasonable opportunity for repair,
noted that the only two items remaining are “minor” and are “not used to determine fitness for human habitation.” Trial Exhibit
C. In any event, Landlord provided credible testimony that those two items remaining, a loose heat duct and a screen that
allegedly allowed squirrels to enter the attic, were either repaired by contractors or never a problem. See T., pp. 51, 78-80 and
84-87. Therefore, my determination that Landlord did not breach the implied warranty of habitability or the Lease habitability
provision was correct.
Tenant next argues I should have awarded him attorney fees under paragraph 32(a) of the Lease, which provides that Landlord

is “responsible for all legal and collection costs associated with a breach of this Agreement by Landlord provided written Notice
of such breach has been given Landlord and Landlord has failed to cure.” See concise statement, ¶ no. 7; exhibit A. However,
Landlord cured the habitability defects that Tenant gave notice of in Tenant’s 11/26/12 letter (see trial exhibit D) and in the Health
Department’s October 24, 2012 Inspection Report. While the excess security deposit constitutes a technical breach of contract,
Tenant’s four page 11/26/12 letter admitted into evidence as trial exhibit D neither notifies Landlord of this breach or requests that
all or part of the security deposit be returned. Tenant then initiated litigation against Landlord, and due to Tenant’s decision to
withhold payment of rent while occupying the residence for nine months, it was Landlord who incurred “collection costs.” Since
Landlord cured any breach of the lease that he was notified of and Tenant had no “collection costs,” my decision to deny Tenant
an award of attorney fees was correct.
Tenant next argues I should have found “the Lease to have been terminated pursuant to Paragraph 40.” Concise statement,

¶ no. 8. Lease paragraph no. 40 states:

Any items of this Agreement that are not followed will result in a termination of this Agreement. The remaining
payments of this contract become due and payable upon such termination.

Hence, had I found the Lease was terminated, the rent until the end of the Lease remains due. Therefore, whether or not the lease
was terminated is inconsequential, and my failure to make such a finding was not erroneous.
Tenant next argues I should not have awarded Landlord damages. See concise statement, ¶ no. 9. Since Tenant does not provide

further elaboration on this argument, I must presume the reason Tenant argues Landlord should not have been awarded damages
is Landlord’s alleged breaches of the warranties and of the Lease. As explained above, the technical breach of the Lease from the
excess security deposit does not justify a forfeiture of rent owed Landlord during Tenant’s occupancy and there was no breach of
either the covenant of quiet enjoyment or the implied warranty of habitability. Therefore, my decision to award Landlord damages
was correct.
Tenant’s final argument is that my decision to offset the security deposit from Landlord’s damages was incorrect because I

should have doubled the amount of the security deposit. Tenant makes this argument in reliance on 68 P.S. §250.512(c). For a proper
analysis of this argument, 68 P.S. §250.512 subsections (a) and (b) must be scrutinized along with subsection (c). Here are all three
subsections:

(a) Every landlord shall within thirty days of termination of a lease or upon surrender and acceptance of the leasehold
premises, whichever first occurs, provide a tenant with a written list of any damages to the leasehold premises for which
the landlord claims the tenant is liable. Delivery of the list shall be accompanied by payment of the difference between
any sum deposited in escrow, including any unpaid interest thereon, for the payment of damages to the leasehold
premises and the actual amount of damages to the leasehold premises caused by the tenant. Nothing in this section shall
preclude the landlord from refusing to return the escrow fund, including any unpaid interest thereon, for nonpayment of
rent or for the breach of any other condition in the lease by the tenant.

(b) Any landlord who fails to provide a written list within thirty days as required in subsection (a), above, shall forfeit all
rights to withhold any portion of sums held in escrow, including any unpaid interest thereon, or to bring suit against the
tenant for damages to the leasehold premises.

(c) If the landlord fails to pay the tenant the difference between the sum deposited, including any unpaid interest thereon,
and the actual damages to the leasehold premises caused by the tenant within thirty days after termination of the lease or
surrender and acceptance of the leasehold premises, the landlord shall be liable in assumpsit to double the amount by which
the sum deposited in escrow, including any unpaid interest thereon, exceeds the actual damages to the leasehold premises
caused by the tenant as determined by any court of record or court not of record having jurisdiction in civil actions at law.
The burden of proof of actual damages caused by the tenant to the leasehold premises shall be on the landlord.

(emphasis added)

Landlord’s credible, undisputed testimony established that Tenant left the premises in good condition and the security deposit
was not withheld due to physical damage. T., pp. 145-146. Subsection (c) above, which doubles a landlord’s liability for an improperly
held security deposit, applies only to a security deposit withheld due to physical damages to the premises. A Landlord is not
obligated to provide a written list to the tenant and there is no doubling of any part of the security deposit when it is withheld due
to the tenant’s nonpayment of rent. See McEvilly v Tucci, 239 Pa. Super. 474, 479 n. 4, 362 A.2d 259, 261 n. 4 (1976). Therefore, I
was correct in not doubling the security deposit amount that I offset from Landlord’s damages.

BY THE COURT:
/s/Hertzberg, J.

1 Tenant deposited no funds into escrow with the Department of Court Records under Magisterial District Judges Rule 1008
entitled “Appeal as Supersedeas.” Tenant also deposited no funds into escrow under 35 P.S.§1700-1 entitled “Dwellings unfit for
habitation.” At trial, Tenant’s counsel reported that he became the holder of the funds that Tenant had previously been putting in
an account in Tenant’s name. T., pp. 154-155.
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2 I calculated this verdict by determining Tenant owed Landlord nine months of rent at $1,500 per month, which equals $13,500.
I subtracted $4,250, which was the security deposit and prepaid rent less $250 for personalty Tenant bought from Landlord.
I arrived at a net amount owed to Landlord of $9,250.
3 Tenant explicitly made this argument in his “motion in limine for partial summary judgment” on the record immediately before
the trial. See T., pp. 3-13.
4 In paragraph no. 10 of the complaint Tenant alleges Landlord’s failure to provide GFCI outlets in the bathroom, vent the dryer,
cap the gas lines, provide handrails and repair a fence breached both the covenant of quiet enjoyment and the warranty of
habitability. In paragraph no. 12 of the complaint Tenant alleges a tree on the premises that fell and damaged his automobile and
Landlord’s failure to adequately respond to numerous service requests breached the covenant of quiet enjoyment.

City of Pittsburgh v. Joseph Regoli
Preliminary Injunction—Code Violation Abatement—Public Nuisance

City has the right to injunction to abate nuisance after Owner fails to abate violations.

No. GD 14-15088. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 5, 2014.

OPINION
The single family dwelling owned by defendant Joseph Regoli is located in a City of Pittsburgh neighborhood that has other

occupied dwellings in close proximity to it. Mr. Regoli placed debris all around the exterior of the dwelling, with the debris filling
the front porch from floor to ceiling and extending across the front yard and sidewalk to the curb of the street. The debris includes
food, dirty plates, tires, buckets, plastic jugs, strollers, sleds, broken wheelbarrows, rotten wood and cardboard boxes.
The dwelling has neither gas nor water service. The debris has drawn rats to the vicinity. There is a stench emanating from this

debris that includes the smell of urine.
The Allegheny County Health Department made the first of approximately ten visits to the dwelling in 2007 and in July of 2014

determined it is unfit for human habitation. The City of Pittsburgh Bureau of Building Inspection sent Mr. Regoli notices of
property maintenance code violations with abatement demands in 2009, 2011, 2012, 2013 and 2014. The Court of Common Pleas of
Allegheny County found Mr. Regoli guilty in 2010, 2011 and 2012 of summary offenses for not abating the code violations. The City
of Pittsburgh Fire Bureau notified Mr. Regoli in August of 2014 of a fire hazard due to the combustible nature of the debris and
the lack of egress from the dwelling because the debris blocks the doors.
The Allegheny County Health Department offered Mr. Regoli assistance from its Human Services Department, and the City of

Pittsburgh referred him to mental health services offered by the University of Pittsburgh Medical Center. Mr. Regoli, however,
refused all offers of assistance. Over time the conditions outside the dwelling, rather than being abated, grew progressively worse.
On August 26, 2014 the City of Pittsburgh initiated litigation in the above-captioned proceeding by the filing of a complaint in equity.

The City also served Mr. Regoli with a motion for preliminary injunction to allow it to abate the County rule and City code violations.
On September 5, 2014, with Mr. Regoli present and representing himself, I presided over oral argument of the City’s request for a
preliminary injunction pending a hearing. I then granted the preliminary injunction, and after a hearing held on September 9, 2014
that Mr. Regoli did not attend, I left the preliminary injunction in place. The preliminary injunction allowed City employees to remove
the debris piled outside of Mr. Regoli’s residence and prohibited Mr. Regoli from creating a nuisance in the future.
Mr. Regoli has appealed the granting of the preliminary injunction to the Commonwealth Court of Pennsylvania.1 This opinion

will address the errors Mr. Regoli alleges that I made in the concise statement of errors complained of on appeal he filed on
November 5, 2014 (“concise statement” hereinafter). Since many of the allegations in the concise statement are very general, I first
will explain how these six preliminary injunction requirements are satisfied:

(1) An injunction is necessary to prevent immediate and irreparable harm that cannot be adequately compensated by damages;

(2) Greater injury would result from refusing an injunction than from granting it, and, the issuance of the injunction will
not substantially harm other interested parties;

(3) An injunction will properly restore the parties to their status as it existed prior to the alleged wrongful conduct;

(4) The activity the petitioner seeks to restrain is actionable, the right to relief is clear, and success on the merits is likely;

(5) The injunction is reasonably suited to abate the offending activity; and,

(6) An injunction will not adversely affect the public interest.

Lee Publications, Inc. v. Dickinson School of Law, 848 A.2d 178, 189 (Pa. Cmwlth. Ct. 2004), citing Summit Towne Centre, Inc. v.
Shoe Show of Rocky Mount, Inc., 573 Pa. 637, 646-47, 828 A.2d 995, 1001 (2003).
The immediate and irreparable harm that cannot be adequately compensated by damages includes rat infestation, repugnant

odor and mosquito breeding with potential transmission of the West Nile Virus. Refusal of the injunction would have allowed the
continuation of these conditions while granting it allowed the City to remove the debris, which harmed no one. The injunction
restores the grounds outside the residence to their condition prior to when the County Health Department and the City began
receiving complaints. With Mr. Regoli having been found guilty in this Court on multiple occasions for not removing the debris,
success on the merits is likely. The injunction abates the offending activity by allowing the City to remove the debris. The injunc-
tion is not adverse to the public interest but instead benefits it.
Mr. Regoli alleges I did not fulfill my responsibility “to a defendant who does not have the assistance of counsel and who is

financially impoverished (which itself is a DISABILITY) and who has serious bodily physical disabilities.” Concise statement,
p. 1. However, a judge does not have an affirmative duty to provide assistance to a self-represented party. Jones v. Rudenstein, 401
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Pa.Super 400 at 404, 585 A.2d 520 at 522 (1991), appeal denied 529 Pa. 634, 600 A.2d 954 (1991); Wiegand v. Wiegand, 363 Pa. Super.
169 at 172, 525 A.2d 772 at 774 (1987). Relative to him being financially impoverished, when Mr. Regoli presented a petition for
leave to proceed in forma pauperis on October 8, 2014, it was granted. Mr. Regoli does not identify another responsibility a judge
has towards a party who lacks financial resources, hence it is impossible for me to further address this alleged error. As to a
responsibility based on Mr. Regoli’s alleged serious bodily physical disabilities, if brought to my attention, I would have made
every accommodation possible. However, during his oral argument in opposition to the special injunction, he did not raise the issue.
See transcript of Argument of September 5, 2014 (“T.” hereinafter). Therefore, I committed no error relative to Mr. Regoli’s self
representation, lack of financial resources or physical disability.
Mr. Regoli also alleges I did not fulfill my responsibilities “to be diligent and impartial.” Concise Statement, p. 1. Since Mr.

Regoli does not elaborate further on my alleged lack of diligence, I am left to speculate that this alludes to my decision not to accept
witness testimony on September 5, 2014. As the Civil Division’s Motions Judge on September 5, 2014, preceedings such as
argument of preliminary objections and evidentiary hearings had been previously scheduled for me at designated times through-
out the day. The motion for preliminary injunction involving Mr. Regoli was not previously scheduled, therefore neither I nor the
Motions Clerk could accept sworn testimony from multiple witness without causing the delay and/or postponement of previously
scheduled proceedings. Since a preliminary injunction may be issued without a hearing (see Pa.R.C.P. No. 1531(a) and Sossong v.
Shaler Area School District, 945 A.2d 788 (Pa. Cmwlth. 2008)), I elected to do so after careful review of the motion and oral
argument. The date and time for the evidentiary hearing, September 9, 2014 at 1:45 p.m., was announced at the conclusion of oral
argument. The scheduling of an evidentiary hearing within four days of the presentation of a motion demonstrates diligence, not
a lack of it.
Concerning Mr. Regoli’s allegation that I failed to be impartial, his lack of elaboration leaves me more perplexed than I was

about the lack of diligence allegation. In any event, I will do the best that I can to address the allegation. On September 5, 2014,
first I carefully read Mr. Regolli’s written motion for postponement and listened to his argument in support of postponement. My
decision not to postpone was based not on any bias or partisan predisposition but on the lack of merit of Mr. Regoli’s position. The
immediacy of the danger to Mr. Regoli and his neighbors outweighed his insufficient notice argument, my decision not to hold an
evidentiary hearing that day mooted his claim to needing time to get more witnesses, and the unlikelihood of him ever obtaining a
pro bono attorney defeated his request for more time so he could obtain an attorney.
After denying Mr. Regoli’s motion for postponement, I listened to the City’s argument in support of an injunction and viewed

color photographs of the debris piled around Mr. Regoli’s dwelling. Then, I listened to Mr. Regoli’s lengthy and sometimes repeti-
tious argument in opposition to the injunction, which essentially was that the piles of debris protected him and his residence from
criminals. During this argument, Mr. Regoli acknowledged he did not like the debris piled around his residence and would like it
removed. T., pp. 28 and 35. Hence, my decision to issue the September 5, 2014 preliminary injunction that allowed the City to
remove the debris was not based on bias or a partisan predisposition, but on the immediate danger demonstrated by the City
together with Mr. Regoli’s desire to have the debris removed.
Mr. Regoli also alleges my actions during the September 5, 2014 argument were “not in accord with law and the

Constitutions….” Concise statement, p.1. However, Mr. Regoli’s position lacks any merit since the issuance of a preliminary injunc-
tion without an evidentiary hearing is authorized by Pennsylvania Rule of Civil Procedure No. 1531(a), which has been held to be
valid by both the Commonwealth Court of Pennsylvania (see Sossong, supra.) and the Superior Court of Pennsylvania (see Walter
v. Stacy, 2003 PA Super 458, 837 A.2d 1205).
Mr. Regoli also alleges the September 5, 2014 order I signed “was not in accord with the law and Constitutions.” Concise state-

ment, p. 2. The order, however, is what would be expected under the circumstances, declaring the residence a public nuisance and
allowing the City to abate the conditions outside of it. The Pennsylvania Supreme Court has approved the issuance of an injunction
to abate a nuisance (see Dexter v. Bebenek, 458 Pa. 1, 327 A.2d 38 (1974)), and the Commonwealth Court found constitutional the
City of Pittsburgh’s entry on private property to abate unsafe conditions (see City of Pittsburgh v. Kronzek, 2 Pa. Cmwlth. 660, 280
A.2d 488 (1971)). Therefore, the September 5, 2014 order was in conformity with the law and Constitutions.
Mr. Regoli also alleges I prevented him from preserving issues during the September 5, 2014 oral argument. See concise state-

ment, p. 2. As mentioned above, this oral argument was not among the previously scheduled motions court proceedings, and there
did come a time after I decided to issue the injunction that I told Mr. Regoli he could not “add something in regard to the fire depart-
ment….” T., p. 37. However, oral argument is not the appropriate time to preserve issues and it usually is not stenographically
recorded. Mr. Regoli instead should have preserved issues either through filing a response to the motion for preliminary injunction
or producing testimony or evidence at the September 9, 2014 evidentiary hearing. Hence, while it was necessary on September 5,
2014 to end oral argument before Mr. Regoli wanted it to end, this was not the appropriate time for him to preserve issues.
Mr. Regoli also alleges his “witnesses were not able to return for the second hearing.” Concise statement, p. 2. While neither

Mr. Regoli nor his witnesses attended the September 9, 2014 evidentiary hearing, Mr. Regoli never communicated any scheduling
conflict to me either before or after the hearing. Hence, I did not become aware of the allegation that his witnesses were not able
to attend the evidentiary hearing until shortly after Mr. Regoli filed his concise statement on November 5, 2014. Had there been a
timely communication of any scheduling conflict, I could either have changed the date for the hearing or added another date for
Mr. Regoli’s witnesses to testify. Therefore, it was not an error by me that led to Mr. Regoli’s witnesses not being able to testify.
Mr. Regoli also alleges my September 5, 2014 order “was vague and excessively broad and did prevent the defendant from

attending the second hearing.” Concise statement, p.2. The order, however, is neither vague nor excessively broad, but as
mentioned above, simply declares the residence a public nuisance and allows the City to abate the conditions outside of it. As to
Mr. Regoli’s allegation that the order prevented him from attending the September 9, 2014 evidentiary hearing, he could be argu-
ing that he had to watch the City employees who were removing debris from outside his residence at the time the evidentiary
hearing started. SeeMotion for Post Trial relief (filed September 19, 2014 but never served on the undersigned). The evidentiary
hearing on September 9, 2014 started no earlier than 1:45 with this exchange between me and the Assistant City Solicitor:

THE COURT: I don’t see Mr. Regoli or any of his witnesses or counsel for the defendant in the room. Counsel, any
knowledge or –

MS. EGGAR: No. They left – the City left his property today at 12:05, and he was still on his property today. I don’t
know of any attorney he has, I haven’t been contacted by anyone in the interim. So I am not sure where he is; but he
is not here.
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Hearing Transcript, September 9, 2014, p. 2. Hence, if Mr. Regoli had to watch the City employees, he could have stopped doing
so when they left at 12:05 and had adequate time to reach the hearing by 1:45. Mr. Regoli also could have communicated in advance
any problem he anticipated with being at the hearing to the City or the Court, but he did not. Thus, my order issuing the injunc-
tion and scheduling the evidentiary hearing for September 9, 2014 at 1:45 is not what prevented Mr. Regoli from attending. Instead,
it appears this was a decision he made without communication of it to the opposition or the Court.
Mr. Regoli also alleges that the September 9, 2014 “hearing was not in accord with the law and Constitution because the defen-

dant was not able to attend.” Concise statement, p. 2. This argument lacks merit because, as mentioned above, Mr. Regoli could
have attended the hearing but apparently elected not to do so.
Mr. Regoli also alleges I should have granted “a postponement to allow the defendant to obtain the assistance of counsel

especially because so little time had been allowed for the defendant to prepare a defense.” Concise statement, p. 2. But, as
mentioned above, the immediacy of the danger to Mr. Regoli and his neighbors outweighed the insufficient notice argument and I
could not foresee him obtaining pro bono counsel during even a lengthy postponement. Therefore, my decision to deny Mr. Regoli’s
motion for postponement was appropriate.
Mr. Regoli also alleges that the “original documents which initiated this case are not in accord with the law and Constitutions.”

Concise statement, p.2. The complaint in equity and motion for preliminary injunction, with their exhibits, are lengthy documents,
but Mr. Regoli’s allegation is unspecific. Therefore, it will be addressed in a general manner by reference to the cases mentioned
above, Dexter v. Bebenek and City of Pittsburgh v. Kronzek, which indicate the relief requested in those documents is in conformity
with the law and Constitutions.
Mr. Regoli’s final allegation is that “service of original process was not in conformity with the Rules of Civil Procedure.”

Concise statement, page 2. The City attempted to have the complaint in equity served on Mr. Regoli by the Sheriff and it mailed
the motion for preliminary injunction to him. T., p. 3. Mr. Regoli acknowledged having received the motion for preliminary injunc-
tion in the mail approximately a week before argument. Id. Pennsylvania Rule of Civil Procedure No. 1531, which is the applicable
rule, does not specify a method of serving a defendant with the motion for preliminary injunction. One commentator suggests that
“[a]ny method of service reasonably calculated to bring it to the attention of the defendants should be sufficient.” Goodrich-Amram
2d §1531(a)(7). Since using the mail did in fact bring it to Mr. Regoli’s attention, service of the motion for preliminary injunction
was in conformity with the Rules of Civil Procedure.

BY THE COURT:
/s/Hertzberg, J.

1 Mr. Regoli initially appealed to the Superior Court of Pennsylvania, which subsequently granted a request from the City of
Pittsburgh for a transfer to the Commonwealth Court of Pennsylvania. See Order dated November 6, 2014 at Superior Court of
Pennsylvania docket no. 1665 WDA 2014.

Pittsburgh Capital Management, LLC v. Edward Acrie
Landlord-Tenant—Continuance of Arbitration Hearing Pending Preliminary Objections—Ejectment Complaint

Filing of POs to Complaint scheduled for argument after arbitration hearing date does not continue arbitration hearing unless
moving party obtains a continuance.

No. LT 14-566. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 8, 2014.

OPINION
In litigation where Defendant Edward Acrie made multiple procedural missteps, he has appealed to the Superior Court of

Pennsylvania from the non-jury verdict that grants possession of his residence to Plaintiff Pittsburgh Capital Management. This
opinion explains the reasons for the verdict. See Pa.R.A.P. No. 1925(a).
Mr. Acrie was the owner of a residence known as 8017 Thon Drive, Verona, PA 15147 until, following mortgage foreclosure, the

Sheriff sold it and conveyed it to DKR Mortgage Asset Trust II in January of 2013. ARDR International LLC purchased the
residence from DKR Mortgage Asset Trust II in March of 2014 and hired Plaintiff Pittsburgh Capital Management to handle the
leasing of it. With Mr. Acrie continuing to occupy the residence, Pittsburgh Capital Management offered to rent it to him. Mr. Acrie
refused to rent the residence, but continued to occupy it. In May of 2014 Pittsburgh Capital Management filed a lawsuit with the
local Magisterial District Judge, who, after a hearing, entered judgment for possession and rent in arrears of $2,350 in favor of
Pittsburgh Capital Management.
Mr. Acrie appealed to the Court of Common Pleas. On July 3, 2014 Pittsburgh Capital Management filed a complaint in civil

action. The facesheet of the complaint includes the statement “HEARING DATE 9-2-14,” while the next page includes these
provisions:

If you file the response, BUT FAIL TO APPEAR AT THE HEARING, THE MATTER MAY BE HEARD AT THE
SAME TIME AND DATE BEFORE A JUDGE OF THE COURT WITHOUT YOU BEING PRESENT. THERE IS NO
RIGHT TO A TRIAL DE NOVO ON APPEAL FROM A DCISION ENTERED BY A JUDGE.

….

IF ONE OR MORE OF THE PARTIES IS NOT PRESENT AT THE HEARING, THE MATTER MAY BE HEARD
IMMEDIATELY BEFORE A JUDGE WITHOUT THE ABSENT PARTY OR PARTIES. THERE IS NO RIGHT TO TRIAL
DE NOVO ON APPEAL FROM A DECISION ENTERED BY A JUDGE.

See Pa.R.C.P. No. 1303(a)(2) and Allegheny County Local Rule No. 1303. Mr. Acrie filed preliminary objections to the complaint on
August 11, 2014. The facesheet of Mr. Acrie’s preliminary objections states that argument before Judge Wettick will be on
September 5, 2014 at 10:00 a.m.
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Thus, the compulsory arbitration hearing was scheduled for September 2, while argument of the preliminary objections was
scheduled for September 5. A note to Allegheny County Local Rule No. 1028(c)(2)(a) addresses this situation as follows:

Note: The filing of preliminary objections or the Arbitration Office’s scheduling the preliminary objections for an argument on
a date after the date of the arbitration hearing does not continue the arbitration hearing unless the moving party obtains a contin-
uance pursuant to Local Rule 208.3(a)(6)(a)(iii).
Mr. Acrie, “the moving party,” did not obtain a continuance of the September 2 compulsory arbitration hearing. Therefore,

September 2 remained the date for the compulsory arbitration hearing. Then, when Pittsburgh Capital Management was present
for the September 2 hearing while Mr. Acrie was absent, the dispute was assigned to me for trial. See Pa.R.C.P. No. 1303(b)(2),
Allegheny County Local Rule No. 1303 and notices quoted above. Testimony at the trial was therefore from only Pittsburgh Capital
Management, and my verdict was in its favor for $4,800 and possession of the residence. Mr. Acrie also failed to attend the
September 5 argument of his preliminary objections1 which resulted in Judge Wettick overruling them. See Allegheny County
Local Rule No. 1028(c)(2)(d).
Mr. Acrie failed to file a motion for post-trial relief, and Pittsburgh Capital Management therefore entered judgment on the

verdict on September 16, 2014. On October 16, 2014 Mr. Acrie filed a notice of appeal to the Superior Court of Pennsylvania from
the September 16, 2014 judgment. On October 21, 2014 I ordered Mr. Acrie to file a concise statement of the errors complained of
on appeal, but Mr. Acrie failed to comply with this order.
The Superior Court may choose to quash Mr. Acrie’s appeal since he did not file a motion for post trial relief (see Lenhart v.

Cigna Companies, 2003 PA Super 195, 824 A.2d 1193), he did not file a concise statement of errors complained of on appeal (see
Pa.R.A.P. No. 1925(b)) and he did not procure the trial transcript (see Pa.R.C.P. No. 227.3). I will, nevertheless, address what I
perceive to be the issues Mr. Acrie has raised.
One issue Mr. Acrie raised is that the September 2 hearing should have been postponed until after the September 5 argument

of his preliminary objections. However, the note to Allegheny Local Rule No. 1028 (c)(2)(a) quoted above is clear. The scheduling
of the argument for September 5 would not continue the September 2 hearing unless Mr. Acrie obtained a continuance. Since Mr.
Acrie failed to do so, his claim that the hearing should have been postponed fails.
Another issue Mr. Acrie raised is that Pittsburgh Capital Management failed to join his wife, who is an indispensible party. If

realty is owned by two persons as tenants by the entireties, a spouse is an indispensible party in a negligence lawsuit against the
other spouse in his or her capacity as owner. See Enright v. Kirkendall, 2003 PA Super 89, 819 A.2d 555. Since Mr. Acrie’s wife was
not an owner of the residence and this is not a negligence lawsuit against him in his capacity as owner, his wife is not an
indispensible party.
The final issue I perceive Mr. Acrie to have raised is that Pittsburgh Capital Management’s complaint improperly requested his

eviction under the Pennsylvania Landlord Tenant Act. Mr. Acrie argued that, because he was not a tenant, Pittsburgh Capital
Management instead should have filed a complaint for ejectment. However, the averments in the “complaint in civil action” filed
by Pittsburgh Capital Management do efficiently set forth an ejectment claim2 and make no reference whatsoever to the
Pennsylvania Landlord Tenant Act, legislation found at 68 P.S.§250.101 et. seq. Therefore, the complaint properly requested
eviction based on an ejectment claim.

BY THE COURT:
/s/Hertzberg, J.

1 When Mr. Acrie’s counsel presented the motion to vacate judgment and/or motion for stay pending appeal to me on October 20,
2014 he stated that he did not attend argument of the preliminary objections because he was in the hospital. Counsel for Pittsburgh
Capital Management refused to accept this hospitalization claim. While I offered to schedule an evidentiary hearing where docu-
mentation of this hospitalization could have been provided, Mr. Acrie’s counsel instead opted for only oral argument. See October
20, 2014 Order of Court.
2 See Pa.R.C.P. Nos. 1054 and 1055 and Siskos v. Britz, 567 Pa. 689, 790 A.2d 1000(2002) (the essentials of an ejectment action are
a plaintiff who does not possess realty but has the right to possess it, against a defendant who is in possession of it). While there
may be a question over whether the Magisterial District Judge could have had jurisdiction over Pittsburgh Capital Management’s
ejection action against Mr. Acrie (see 42 Pa. C.S. §1515), there can be no question that, as a Court of Common Pleas Judge, I had
jurisdiction over it.

Arrowood Indemnity Company v.
Rosser International, Inc., Apostolou Associates/Rosser International, Inc. (J.V.),

Apostolou Associates, Inc., The University of Pittsburgh of the Commonwealth System
of Higher Education and Commonwealth of Pennsylvania, Department of General Services

Declaratory Judgment—Insurance Contract

Third party defendant in declaratory judgment action may file counterclaims against tortfeasor’s insurer, seeking declaratory
relief and implicating additional policies.

No. GD-10-018929. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—December 30, 2014.

OPINION AND ORDER OF COURT
I. BACKGROUND
The subject of this Opinion and Order of Court is a May 2014 Motion of the University of Pittsburgh and the Commonwealth of

Pennsylvania (“University or “University/DGS”) to File an Amended Answer, New Matter and Counterclaim to Arrowood
Indemnity Company’s (“Arrowood”) Second Amended Complaint seeking declaratory relief concerning the limits of an Arrowood
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policy issued to Apostolou Associates, Inc. (“Apostolou”) and an Arrowood policy issued to Rosser International, Inc. (“Rosser”).
The issue that I address is whether, while an underlying tort claim is pending, the injured party (plaintiff in the underlying

action) may seek declaratory relief as to coverage in the underlying action in response to an action for declaratory relief as to
coverage filed by the tortfeasor’s insurance company. There are no reported Pennsylvania appellate court cases that have
addressed this issue.
This lawsuit arises out of the construction of the Petersen Events Center at the University of Pittsburgh. In October 1998, the

University entered into a Professional Services Agreement with a joint venture (Apostolou/Rosser).
Before the project was completed, the University raised claims against the joint venture because of alleged design and

construction defects. Eventually, in December 2004, the University filed two lawsuits concerning these alleged design and
construction defects. The first lawsuit (Commonwealth of Pa., Department of General Services, et al. v. Haven Steel Co., et al., No.
GD-04-029062 of the Court of Common Pleas of Allegheny County, Pennsylvania) covered the University’s claims against the
Apostolou and Rosser defendants relating to defects involving the roof. The second lawsuit (University of Pittsburgh of the
Commonwealth System of Higher Education v. Apostolou Associates/Rosser International, Inc., No. GD-04-029063 of the Court of
Common Pleas of Allegheny County, Pennsylvania (“E&O Lawsuit”)) covered the University’s claims against Apostolou/Rosser
relating to other work, including architectural and design services, on the Petersen Events Center.
The roof lawsuit settled. With respect to the E&O Lawsuit, on January 7, 2011, a verdict was entered in an amount of $5,959,810

in favor of the University and against Apostolou, Rosser, and the Apostolou/Rosser Joint Venture. This verdict has not been
reduced to a judgment.
There is a dispute as to the amount of coverage, if any, available under the Arrowood Policies for payment of the $5,959,810

verdict and other claims.
In Arrowood’s Second Amended Complaint Arrowood seeks declarations as to the availability of insurance. Arrowood’s

Complaint names as defendants Rosser, Apostolou, Apostolou Associates/Rosser International, Inc. (“Apostolou/Rosser Joint
Venture”), the University, and DGS.
Throughout the Second Amended Complaint, Arrowood refers to only two Arrowood insurance policies which it characterizes

as the policies that are at issue in this case. One policy was issued to Rosser International, Inc., and the second policy was issued
to Apostolou Associates, Inc. Arrowood alleges that the Rosser policy is subject to a per claim limit of $3 million and an aggregate
limit of $3 million, and that the Apostolou policy is subject to a per claim limit of $2 million and an aggregate limit of $2 million.
The relief which Arrowood seeks is for this court to declare the amounts of both policies potentially available for payment of the
$5,959,810 verdict and other claims. Arrowood’s allegations which support its request for the court to determine the limits avail-
able under the Rosser and Apostolou policies are set forth in ¶¶ 76-83 of the Second Amended Complaint:

76. By this Amended Complaint, Arrowood asks this Court to declare the limits, if any, available under the Rosser
and Apostolou Polices for the Petersen Events Center Claim and the E&O Lawsuit.

77. Arrowood has advised the Apostolou/Rosser Defendants, as well as DGS and/or the University, that the Rosser
Policy’s Endorsement no. 23’s amended $5 million limit does not apply to the Petersen Events Center Claim or the E&O
Lawsuit.

78. Some or all of the Defendants to this Amended Complaint have advised Arrowood that they believe that the
amended Rosser Policy limit of $5 million applies.

79. Arrowood has advised the Apostolou/Rosser Defendants, as well as DGS and/or the University, that the Rosser
and Apostolou Policy limits are reduced by claim expenses in the E&O Lawsuit, and by prior claim expense and indem-
nity payments.

80. Arrowood has advised the Apostolou/Rosser Defendants that the Ellis Don Claim claim expense and indemnity
payments reduce the potential Rosser Policy limits available for the Petersen Events Center Claim and the E&O Lawsuit.

81. At this point, however, and upon information and belief, the Apostolou/Rosser Defendants and the DGS and/or
the University believe that the remaining, potentially available limits of the Rosser and Apostolou Policies are greater
than what is actually potentially available, if anything, for the Petersen Events Center Claim and the E&O Lawsuit.

82. Pursuant to 28 U.S.C. § 2201 et seq., Arrowood is entitled to a judicial determination concerning the scope and
nature of its rights and obligations, if any, under the Rosser and Apostolou Policies with respect to the Petersen Events
Center Claim and the E&O Lawsuit.

83. For the reasons set forth herein, an actual, justiciable controversy exists between the parties concerning the
limits of insurance, if any, potentially available under the Rosser and Apostolou Policies with respect to the Petersen
Events Center Claim and the E&O Lawsuit.

In its proposed Counterclaim, the University names as counterclaim defendants only Arrowood, Apostolou, Rosser, and the
Apostolou/Rosser Joint Venture. It alleges that more than the two insurance policies described in Arrowood’s Complaint are at
issue in this case. During the period 1999-2003, Arrowood also issued three additional policies to Apostolou and one additional
policy to Rosser, and these policies may provide coverage for the $5,959,810 verdict and the Petersen Events Center claim. The
University also alleges that statements of Arrowood in its Complaint as to claims that erode the policy limits for the two policies
identified in Arrowood’s Complaint are inaccurate.
In summary, in its counterclaim, the University seeks (1) a declaration as to the coverage available under the two policies

described in Arrowood’s Second Amended Complaint that differs from the declaration sought by Arrowood, and (2) a declaration
as to coverage of the verdict and the Petersen Events Center claim under four additional Arrowood policies providing coverage to
Rosser and Apostolou.

II. DISCUSSION OF THE LAW
A court shall not permit a plaintiff to amend its complaint unless the amendment raises a cause of action which the law recog-

nizes. See Tanner v. Allstate Ins. Co., 467 A.2d 1164, 1167 (Pa. Super. 1983); New Foundations, Inc. v. Commw. Dept. of Gen. Servs.,
893 A.2d 826, 828 (Pa. Commw. Ct. 2005).
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Arrowood contends that the University’s request to add a counterclaim that permits the University, a third party that has no
contractual relationship with Arrowood, to raise insurance coverage issues prior to obtaining a judgment, is against positive law.
Thus, I should deny the University’s request to participate in any proceeding addressing coverage for insurance policies that
insure only the defendants in the underlying action.
According to Arrowood, the proposed Second Amended Counterclaim of the University/DGS fails to state a valid cause of action

because there is no relationship between Arrowood and the University/DGS, and

Pennsylvania law is clear that a liability claimant cannot maintain a direct action against a defendant’s insurance
company. Under well-settled Pennsylvania law, an injured party has no right to directly sue the insurer of an alleged
wrongdoer unless a provision of the policy or a statute creates such a right. See, e.g., Johnson v. Beane, 541 Pa. 449, 664
A.2d 96, 99 (1995); Strutz v. State Farm Mut. Ins. Co., 415 Pa. Super. 371, 375, 609 A.2d 569, 570 (1992), appeal denied,
532 Pa. 657, 615 A.2d 1313 (1992); Kollar v. Miller, 176 F.3d 175, 181 (3d Cir. 1999); Apalucci v. Agora Syndicate. Inc., 145
F.3d 630, 632 (3d Cir. 1998). There is no such policy provision or statute in this case, and the University/DGS cite no such
provision or statute in their Motion to amend or proposed Counterclaim. (Emphasis in original.)

Arrowood Memo. of Law in Opp., pp. 6-7.

The cases cited in the above paragraph, upon which Arrowood relies, do not involve lawsuits initiated by an insurance company
seeking only declaratory relief as to coverage. In fact, an insurance company did not institute the lawsuit in any of these cases.
Furthermore, in its Brief, Arrowood never refers to the case law that allows an injured party to seek declaratory relief in response
to an insurer’s filing a lawsuit seeking a declaration as to coverage in an underlying action.
No Pennsylvania appellate court has considered, in a published opinion, whether the rule that an injured party cannot bring

coverage claims against the insurance company insuring the defendant in the underlying action prior to the entry of a final
judgment in the underlying case applies where it is the insurance company that files a lawsuit seeking only declaratory relief as
to coverage and names the plaintiff (i.e., the injured party) in the underlying action as a defendant.
I find to be persuasive the case law of other jurisdictions, which permits the plaintiff in the pending underlying case to seek

declaratory relief as to coverage in response to a claim for declaratory relief brought by the insurance carrier who has named the
plaintiff in the underlying case as a defendant in the claim for declaratory relief.
The development of the case law permitting the plaintiff in the underlying action to participate in litigation instituted by the

insurance company seeking a declaration regarding coverage begins with three early and frequently cited rulings of federal appel-
late courts.
In Hawkeye-Security Ins. Co. v. Schulte, 302 F.2d 174 (7th Cir. 1962), Joseph McGinley instituted an action in the Illinois state

courts claiming that he was injured as a result of the negligence of John Schulte, Jr. (driver) and John Schulte, Sr. (owner).
Hawkeye-Security Insurance Co. had issued an automobile liability insurance policy insuring John Schulte, Sr. from damages
resulting from the ownership, maintenance, or use of the vehicle.
While the state court action was pending, Hawkeye-Security filed the present action for declaratory judgment, naming as defen-

dants John Schulte, Sr., John Schulte, Jr., and Joseph McGinley. In its Complaint, Hawkeye-Security sought a declaration that it
had no obligation to John Schulte, Jr., arising out of the accident that was the subject of the underlying pending state court suit.
According to Hawkeye-Security, its obligations were limited to activities of the named insured.
Neither John, Sr. nor John, Jr. filed an answer to the Complaint. Defendant, McGinley, however, filed a timely answer in which

he denied that policy coverage was limited to an automobile driven by John, Sr. Thereafter, Hawkeye-Security obtained a default
judgment against John, Jr. and John, Sr. The trial court’s decree included a declaration that Joseph McGinley was not entitled to
any relief because he was a nominal party and no actual controversy existed between him and the insurance company.

The Court of Appeals reversed the ruling of the trial court stating:

Appellee voluntarily brought appellant [Joseph McGinley] into this litigation as a party defendant. Appellant, being a
proper party to an actual controversy with appellee, should be heard to assert any proper defense raised by his answer
to the complaint.

Id. at 177.

In Fed Kemper Ins. Co. v. Rauscher, 807 F.2d 345 (3d. Cir. 1986), while the tort action was pending, Kemper Insurance brought
a declaratory judgment action against the tortfeasor and the injured parties for which it sought a declaration that the automobile
which the tortfeasor was operating was not a “covered” auto within the meaning of the policy and, thus, the accident was not
within the coverage of the policy.
The injured parties filed an answer asserting, among other things, that the insurance policy should be construed to provide

coverage for the accident.
The tortfeasor failed to file an answer, and Kemper obtained a summary judgment against the injured parties based on the

district court’s ruling that the rights of the injured parties were purely derivative of the tortfeasor’s rights and, thus, the injured
parties’ claims for insurance coverage should be stricken because of the lack of standing.
The Court of Appeals disagreed; it found that there was standing because the insurance company voluntarily brought the

injured party into the litigation as a party defendant. The Court stated that because

the insurance company . . . initiated the action and brought the Griffiths into federal court . . . it would be anomalous to
hold that the Griffiths should not be given an opportunity to establish their case against Kemper because of a default
which they could not prevent. We are satisfied therefore that the Griffiths had standing and that their rights are inde-
pendent and not derivative of Rauscher’s.

Id. at 355.

In Bankers Trust Co. v. Old Republic Ins. Co., 959 F.2d 677 (7th Cir. 1992), Bankers Trust sued LKA in the Oklahoma federal
court, contending that it had negligently overestimated the reserves of a borrower. While this action was pending, Old Republic
Insurance Company, which had issued a liability insurance policy to LKA, brought a suit to rescind the policy. While both suits
were pending, Bankers Trust filed the present suit against Old Republic seeking a declaration that if Bankers Trust wins a judg-
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ment in the Oklahoma suit, Old Republic must indemnify LKA up to the limits of the policy.
After the suit was filed, Old Republic settled its suit with LKA; the parties agreed that Old Republic would be liable on the

policy only up to $425,000.
Bankers Trust then amended its complaint in the present case to add a count that the settlement was fraudulent and should not

affect Old Republic’s contingent duty to indemnify LKA, for up to the policy limits, for any judgment that Bankers Trust should
win in Oklahoma. The district court dismissed the lawsuit on the ground that until Bankers Trust obtained a judgment against LKA,
it would have no actual controversy with LKA’s insurer within the meaning of Article III, Section 2, of the United States
Constitution. The Court rejected the argument that a suit to determine the insurers’ obligations to indemnify its insured is prema-
ture until the insured has been determined to be liable to someone. It ruled that the possibility that Bankers Trust may lose its suit
against LKA (or win a judgment for no more than $425,000) brings the case within Article III’s grant of jurisdiction over cases and
controversies.
Article III requires only a serious threat to a legally protectable interest, including an injured party’s interest in a tortfeasor’s

insurance policy. In this case, there was a real possibility that Bankers Trust would win a judgment. Otherwise, Old Republic would
not have sued LKA.
The Court stated that its conclusion was not inconsistent with the case law of most states that does not permit the victim of an

insured defendant to sue the insured’s liability insurer directly. In this case, Bankers Trust was not suing Old Republic to estab-
lish that LKA committed a tort against Bankers Trust, but only to establish that Old Republic’s insurance policy remains in force
up to the policy limits. “Such a suit is not a direct action suit against an insurer.” (Citations omitted.) Id. at 682.
In cases involving similar fact situations, recent case law of other jurisdictions has followed these rulings of the Federal Courts

of Appeal.
In Am. Family Mut. Ins. Co. v. Harris, 2007 W.L. 2890132 (D. Colo. Sept. 27, 2007), a party injured in an automobile accident

brought a personal injury action against the party that caused the accident. While this suit was pending, a dispute arose as to
whether the tortfeasor was covered under an automobile, homeowners, and/or umbrella insurance policy issued by American
Family to the tortfeasor’s uncle.
American Family brought a suit seeking a declaration that its policies did not cover the injuries described in the underlying

action. Defendants included the tortfeasor. The tortfeasor raised a counterclaim seeking the opposite declaration, i.e., that the tort-
feasor was entitled to coverage under one or more of her uncle’s policies.
American Family sought dismissal of the injured party’s counterclaim on the ground that the tortfeasor cannot assert claims

directly against the insurer.
The Court, citing recent Colorado appellate court rulings, stated that when an insurer initiates a declaratory judgment action

and names the insured and the injured party as defendants, the “injured party, once joined by the insurer in an action for declara-
tory relief, may fully participate in that action.” Id. at *2.
Also see Johnson, ex rel. Johnson v. Bodenhausen, 835 F.Supp.2d 1092, 1097 (2011).
In Spentrev Realty Corp. v. United National Specialty Ins. Co., 28 Misc. 3d 1211(A) (Supreme Court Kings County, N.Y. 2010),

the Court recognized that at law an injured party lacked standing to pursue a direct cause of action against the tortfeasor’s insurer
because of the absence of any privity of contract. However, the injured party may seek a declaration of its rights in a claim by the
insurer naming the injured party as a party.
In Howard v. Montgomery Mutual Ins. Co., 805 A.2d 1167 (Md. App. 2002), the injured party and her husband sued the company

that allegedly caused the injuries. Prior to resolution of this underlying action, the defendants’ insurance company (Montgomery)
denied coverage to the insured based on a pollution exclusion. Subsequently, the injured party filed this declaratory judgment
action asserting that the tortfeasor’s insured had a duty to both defend and indemnify the tortfeasor in the underlying action. The
tort action was stayed pending the Court’s declaration as to coverage.
Montgomery moved to dismiss the declaratory judgment action, asserting that under Maryland law, a third party may not bring

a direct action against the tortfeasor’s insurance company prior to entry of judgment against the tortfeasor. In response to
Montgomery’s motion for summary judgment, the trial court entered summary judgment in favor of Montgomery on the sole basis
that the plaintiffs lacked standing to bring a declaratory judgment action. The Court of Appeals reversed. It stated that anticipa-
tory declaratory actions may be brought by the injured party before the termination of the pending tort action where the coverage
issue is separate and distinct from the issues involved in the underlying tort action.
In deBruyne v. Clay, 1997 WL 471039 S.D.N.Y., 1997), the beneficiaries of a trust asserted causes of action based on the trust’s

rejection of a more favorable offer for certain trust assets. The Court stated that the only open question was whether permitting
an injured party to assert a claim for declaratory relief against an insurer violated the substantive law of New York and should not
be allowed to stand in a diversity action. The insurance company for the defendant-insured in the underlying action contended that
the victims could not institute a declaratory judgment action because of state policy prohibiting actions against insurance compa-
nies by injured parties until after a judgment is entered against the insured.
The Court said that state legislation providing that an injured party may not sue a tortfeasor’s insurance carrier for a declara-

tion that the carrier has a duty to indemnify does not necessarily apply where the carrier itself instituted a declaratory judgment
action to resolve the issue. One of the obvious purposes of the legislation that does not permit these direct actions is to spare
insurance companies the perhaps needless expense of defending a coverage action when the underlying action may result in a
determination that its insured had no liability. The Court stated that there is no reason to apply this legislation where the insur-
ance company for its own purposes decides to litigate the coverage issue before the issue of the insured’s liability has been deter-
mined: The Federal District Court predicted that the highest court of the State of New York would allow the injured party in the
underlying action to maintain an action against the insurer of the tortfeasor that had itself instituted a declaratory judgment action
seeking a ruling on coverage issues.
In Dorchester Mutual Insurance Co. v. Bruce Legeyt, et al., 25 Mass. L. Rptr. 262, 2008 WL 5784218 (Superior Court of

Massachusetts, Norfolk County), a police officer was injured while arresting Damon Legeyt. Damon’s father (Bruce Legeyt) was
insured under a homeowner’s insurance policy with Dorchester. The policy covered the son only if he was a resident of the house-
hold at the time of the accident (a disputed factual issue).
Dorchester received notice of the police officer’s claim from the police officer and the insured. Following an investigation,

Dorchester filed the present lawsuit seeking a declaration, inter alia, that the son was not an insured. Dorchester named Bruce
Legeyt, Damon Legeyt, and the police officer as defendants.
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In his answer to the complaint, the police officer asserted two counterclaims, one of which sought a declaration that Dorchester
owed to Damon Legeyt a duty to defend and a duty to indemnify.
Damon did not answer the complaint. Consequently, the court entered a default judgment against Damon declaring that

Dorchester was not obligated to defend or to indemnify Damon.
Dorchester sought summary judgment as to the police officer on two grounds: issue preclusion and standing.
With respect to issue preclusion, Dorchester argued that the rights of the injured police officer within the procedural context

of a declaratory judgment action are wholly derivative of the rights of the co-defendant insured; thus, a judgment against this
purported insured must lead to a judgment against the injured party. The Court rejected that argument, citing case law holding
that when an injured party has defaulted in a declaratory judgment action brought by the insurer, the injured party is entitled to
remain in the suit and defend the action brought by the insurer. The Court stated:

A declaratory judgment action, in which all interests are represented, is one means to guard against the possibility
of inconsistent adjudications. Id. The insurer cannot achieve that purpose, however, if the injured party joined by the
insurer loses its ability to protect its interest once the co-defendant tortfeasor defaults and judgment is entered against
the tortfeasor. Accordingly, courts have held that when an insured party is defaulted in a declaratory judgment action
brought by an insurer, the injured party is entitled to remain in the suit and defend the action brought by the insurer. See
Federal Kemper Ins. Co. v. Rauscher, 807 F.2d 345, 353 (3d Cir.1986) (applying both federal and Pennsylvania law);
Hawkeye-Security Ins. Co. v. Schulte, 302 F.2d 174, 177 (7th Cir.1962) (finding it “anomalous” to allow insurer to join
injured party and then deny that party “the right to participate in the controversy”); Vermont Mut. Ins. Co. v. Everette,
875 F.Supp. 1181, 1186 (E.D.Va.1995) (applying Virginia law).

Id. at *4 (footnote omitted).

The Court next considered and rejected Dorchester’s contention that an injured party made a defendant in a declaratory judg-
ment action by the insurer has no standing to bring a counterclaim for a declaratory judgment. The Court relied on rulings of the
Supreme Judicial Court of Massachusetts that an injured party’s interest in the policy of another originates with the accident. Upon
the happening of the accident, the plaintiff acquires a beneficial interest in the proceeds of the policy and the right, if judgments
are entered in their favor in the tort actions, to enforce in their own names the satisfaction of their judgments out of the indemnity
furnished to the insured by the company.
The Court also cited the following cases in which Courts have held that an injured party’s interest in the tortfeasor’s insurance

policy is sufficient, once an injury has been sustained, to allow the injured party to seek declaratory relief:1

Several courts that have considered whether an injured party may seek declaratory relief against another’s insurer
have held that an injured party’s interest in the tortfeasor’s insurance policy is sufficiently present or immediate, once
the injury has been sustained, to allow the injured party to seek declaratory relief. E.g., Miller v. Augusta Mut. Ins. Co.,
157 Fed. Appx. 632, 637 n. 5 (4th Cir.2005) (unpublished) (noting that Virginia law permits an injured party to bring a
declaratory judgment action against the tortfeasor’s insurer before obtaining a judgment against the tortfeasor even
though it may not bring a direct action against an insurer before judgment has entered); Bankers Trust Co. v. Old Republic
Ins. Co., 959 F.2d 677, 682 (7th Cir.1992) (holding that injured party has a legally protectable interest in tortfeasor’s insur-
ance policy after injury but before judgment sufficient to allow claimant to bring an action seeking a declaration that the
insurer is liable to indemnify its insured, reasoning: “Must the victim go to the expense of prosecuting to judgment a tort
suit that will be completely worthless unless the policy is declared valid?”); Eureka Fed. Savings & Loan Ass’n v. American
Cas. Co., 873 F.2d 229, 231-232 (9th Cir.1989) (to conclude that injured party does not have a sufficient immediate and real
interest to warrant the issuance of a declaratory judgment would prevent the parties from settling the underlying action
prior to a prolonged and costly trial and would undercut California’s law obliging the insurer to make a good faith attempt
to settle claims); Howard v. Montgomery Mut. Ins. Co., 145 Md.App. 549, 805 A.2d 1167, 1176 (Md.App.2002) (error to
grant summary judgment dismissing declaratory judgment action on ground that tort claimant lacks standing to bring
declaratory judgment action against tortfeasor’s insurer); Community Action of Greater Indianapolis, Inc. v. Indiana
Farmers Mut. Ins. Co., 708 N.E.2d 882, 885 (Ind.Ct.App.1999) (injured victim has legally protectable interest in policy
before reducing tort claim to judgment that supports standing to sue tortfeasor’s insurer under Indiana’s Declaratory
Judgment Act); National Sec. Fire & Cas. Co. v. Poskey, 309 Ark. 206, 828 S.W.2d 836, 838 (Ark.1992) (declaratory judg-
ment action as to insurer’s coverage and defense obligations is not barred by law that injured party cannot sue insurer
directly before obtaining judgment). Cf. Maryland Cas. Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273, 61 S.Ct. 510, 85
L.Ed. 826 (1941) (declaratory judgment action by insurer against insured and injured third party stated a claim against
injured party because insurer and injured party had “adverse legal interests, of sufficient immediacy and reality to
warrant the issuance of a declaratory judgment”).

In sum, in view of the fact that, at the time of his injury, Green acquired a beneficial interest in the Policy, in the
context of this declaratory judgment action brought by Dorchester naming Green as a defendant, Green is entitled to
maintain a counterclaim for declaratory relief.

Id. at *5-6 (footnotes omitted).

Also see Allstate Ins. Co. v. Stinger, 163 A.2d 74 (Pa. 1960). In this case, an insurance company filed a petition for declaratory
judgment seeking a declaration that the policy issued to its insured was void because of false statements made in the application.
The injured parties sought to intervene. The trial court denied the request to intervene on the ground that a stranger to the
contract of insurance has no rights when the contract is void ab inito. The Supreme Court reversed this ruling, stating that the
rights of the plaintiffs in the underlying proceedings are affected by the policy; thus, “they are interested persons, and . . . they are
therefore entitled to have their rights declared.” Id. at 76.

SUMMARY
I find to be persuasive the case law of other jurisdictions holding that an insurance company that seeks, in litigation naming the

policyholder and the injured party as defendants, declaratory relief as to coverage while the underlying litigation is pending has
put into play the coverage claims of all parties to the litigation. An insurance company’s justification for pursuing declaratory relief
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as to coverage while the underlying lawsuit is pending is that the insurance company has an important interest in seeking to estab-
lish that it has no duty to defend or indemnify the defendant in the underlying action before resources are expended in litigating
the underlying action.
The foundation for the insurance company’s request for a decision as to coverage is its interest in knowing where it stands as

to coverage at this time. Thus, the insurance company cannot simultaneously ask the court (1) to decide whether it has a duty to
defend and to indemnify so there will be finality as to coverage ahead of the resolution of the underlying action, and (2) to rule that
in declaratory judgment proceedings a court may decide only the declaratory judgment claims raised by the insurance company.
This means, in this litigation, that the University may raise claims for declaratory relief as to the two policies set forth in
Arrowood’s pleadings and as to the four additional Arrowood policies set forth in the University’s counterclaim. Otherwise, the
insurance company will not know where it stands ahead of the resolution of the underlying action.
For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 30th day of December, 2014, it is ORDERED that:
(1) the May 2014 Motion to Amend of the University/DGS is granted and the Proposed Amended Counterclaim shall be filed

within twenty (20) days of this date; and
(2) a status conference will be held on January 28, 2015 at 1:30 p.m. o’clock.

BY THE COURT:
/s/Wettick, J.

1 In footnote 9 of the Opinion, the Court cites case law that reaches the opposite result that a tort claimant is not entitled to declara-
tory relief because the claimant has no interest or right in the insurance contract between the insured and insurer.
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Sean P. Kish v.
Deborah C. Kish

Custody—Relocation

1. The parties were married in October of 2002, separated in September of 2010, and divorced in November of 2013. They are
the parents of three children, who at the time of trial were nine, seven, and four years of age. During their marriage, the parties
resided in Virginia where the mother stayed at home with the children, but developed an addiction to alcohol. The father lost his
employment and while the mother was in a rehabilitation facility, he moved to Pittsburgh with the children. Upon her completion
of rehab, the mother moved to North Carolina to live with her parents.

2. The father made it difficult for the mother to see the children, with the mother filing a complaint for custody, but resolving
this in 2012 whereby the mother was to have custody of the children on alternate weekends and at certain times during the
summer. The father continued to make it difficult for the mother to see the children and she filed a further complaint for primary
custody. The court granted the mother’s request and awarded primary custody to her.

3. The court determined that it was best for the children to relocate, in spite of having been in Pittsburgh for four years. The
children have extended family in both locations and were comfortable in North Carolina. The court determined that the children
have not enjoyed a stable environment in Pittsburgh, having moved a number of times, with one child living with the paternal
grandparents for some time. The father is now unemployed and possibly facing a relocation. The mother had demonstrated a strong
commitment to the children by traveling every other weekend for four years to see the children, with the father being inflexible
and difficult throughout this time. The mother would be able personally to parent the children while the father had used numerous
caretakers even when he was not working. The father’s parenting style was problematic while the mother was seen to be warm
and child focused.

4. The court was cognizant of the mother’s history with alcoholism, but recognized her sobriety since November of 2011 and
her dedication to maintaining her sobriety. The court also pointed out that the father also had issues with alcohol that he refused
to address.

5. Finally, the court did not accept the father’s position that the mother failed to follow the requirements for relocation as the
dismissal of the mother’s complaint and the requiring of her to start over again would not have served the best interests of the
children. The father also was fully aware of the mother’s request to have the children move to North Carolina where she resided.
His claim of surprise was seen to be disingenuous.

(Christine Gale)

In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
No. FD 11-008220-006.
Superior Court# 279 WDA 2014
Kim D. Eaton, J., April 14, 2014

Renne L. Regula v.
Andrew S. Regula

Equitable Distribution—Rental Value—Liquidated Assets

1. The parties were married in June of 1999, separated for eight months in 2008, finally separated in February of 2009, and were
divorced in April of 2014. At the time of the marriage, the wife was working as hairstylist earning approximately $51,000 per year
and the husband was employed at Cornerstone Systems, earning approximately $21,000 per year. At the time of trial, the husband
was employed in medical equipment sales, earning over $270,000 per year.

2. The parties purchased a residence a month before their final separation, with the husband remaining in the residence.
The husband initially paid the mortgage, but then stopped making the payments in September of 2011 with the house going
into foreclosure. The wife made claims for the fair rental credit, as well as for dissipation. Both parties also had depleted their
retirement investments by the time of trial.

3. Concerning the reduction in the marital value of the husband’s retirement investments, the husband testified that he
withdrew significant funds to pay for expenses and repairs to the marital residence in preparation for sale. This testimony was not
refuted. The court also took into consideration the tax ramifications assessed as a result of the liquidation of this asset.

4. The trial court did not, however, include as marital property the post-separation gains from the investments on the liquidated
retirement funds. When the husband liquidated the retirement funds, he invested in stocks and realized a profit that the court did
not consider to be acquired in exchange for marital assets and, therefore, were not marital property.

5. The wife was entitled to one-half the fair rental value of the marital residence while she was out of possession.

(Christine Gale)

In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
No. FD 08-4511-006.
Superior Court# 1396 WDA 2014
Kim D. Eaton, J. November 3, 2014
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Commonwealth of Pennsylvania v.
Tonita Henderson

Criminal Appeal—Decertification—Sufficiency—Sentencing (Discretionary Aspects)—Waiver—
Unconstitutional Decertification Process—Shifting Burden of Proof—Appointment of a Rebuttal Expert

Seventeen-year-old Appellant raises constitutional challenge to the decertification process.

No. CC 201115719. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—November 26, 2014.

OPINION
On November 7, 2012, following a non-jury trial the appellant, Tonita Henderson, (hereinafter referred to as “Henderson”), was

found guilty of two counts of robbery, one count of criminal conspiracy and one count of receiving stolen property. Henderson filed
timely post-sentence motions and those motions were denied following a hearing. Henderson then filed a timely appeal to the
Superior Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of
matters complained of on appeal. In filing that statement, Henderson has raised seven claims of error with respect to the decerti-
fication hearing that was held in her case, one claim that the evidence was insufficient to sustain the guilty verdicts as to the two
counts of robbery, and three claims that this Court erred in sentencing Henderson to a period of incarceration of not less than six
and one-half nor more than thirteen years, to be followed by a period of probation of seven years, during which time she was to
have no contact with the victims.
November 29, 2011 at approximately 9:00 p.m., the victims, Jeffrey Wingard and his wife, Yvonne Wingard, were walking down

Pansy Street, near its intersection with Guthrie Street in the City of Pittsburgh when a black male grabbed Jeffrey Wingard’s jacket
and pointed a silver pistol at him and his wife. This black male later identified as Quentin Smith Anderson, (hereinafter referred
to as “Anderson”), demanded Mr. Wingard’s wallet, only to be told that Mr. Wingard did not have a wallet. The appellant then
appeared and reached into Yvonne Wingard’s pocket and took her Droid cell phone. Anderson then told both of the Wingards to
get on the ground and not to attempt to follow them or he would shoot both of them. As Jeffrey Wingard was getting to the ground,
he tossed his cell phone away so that he would be able to use it later to call 911. Anderson and Henderson then ran from the
robbery scene and Jeffrey Wingard then retrieved his phone and called 911, while following the two robbers at a safe distance and
telling the police where they had gone. Jeffrey Wingard lost sight of both of these individuals as they ran between homes. Jeffrey
Wingard then saw Henderson walking between two homes and he and his wife tackled her and subdued her. Yvonne Wingard asked
for her cell phone and was told that she had thrown it away and that phone was found several feet where Henderson was tackled.
When the police arrived they took Henderson into custody and were directed to a house located at 304 ½ West Street where they
arrested Anderson. Anderson then informed the police that the gun that he used in the commission of these robberies was located
in the basement of the house and the police subsequently retrieved that gun.
Henderson at the time of the commission of these crimes was seventeen years and was less than three months away from her

eighteenth birthday. Shortly after the filing of these charges against her but prior to her case being assigned for the purpose of
trial, Henderson filed a decertification petition requesting that her case be transferred to the Juvenile Court Division of this Court.
A hearing on Henderson’s decertification petition was held before the Honorable Anthony J. Mariani and following the taking
of testimony with respect to her claim that her case should be decertified, Judge Mariani denied that claim and this case was
subsequently assigned to the undersigned for the purpose of trial. Henderson now maintains seven claims of error with respect to
the decertification process.
Henderson raised seven claims of error with respect to the decertification process, several which claim it to be unconstitutional.

Initially, it should be noted that “duly enacted legislation carries with it a strong presumption of constitutionality and this
presumption will not be overturned unless the legislation clearly, plainly and palpably violates the Constitution.” Commonwealth
v. Swinehart, 541 Pa. 500, 508, 664 A.2d 957, 961 (1995). The party seeking to have the legislation enactment declared unconstitu-
tional bears a heavy burden of proof. In her initial claim, Henderson maintains that the decertification process is unconstitutional
since it places the burden of proof upon the defendant. In this regard, Henderson alleges that the Supreme Court rulings in Roper
v. Simmons, 543 U.S. 551 (2005); Graham v. Florida, 130 S.Ct. 2011 (2010); J.D.B. v. North Carolina, 131 S.Ct. 2394 (2011); and,
Miller v. Alabama, 132 S.Ct. 2455 (2012), created a presumption that a juvenile has a diminished culpability with respect to the
commission of criminal offenses and, accordingly, placing the burden on the juvenile to demonstrate the best interests of the
juvenile would be served by having the criminal charges adjudicated in the juvenile court system, is unconstitutional.
This claim as to the unconstitutionality of the decertification process has been previously rejected in Commonwealth v. Aziz,

724 A.2d 371, 374-376 (Pa. Super. 1999), which states:

Appellant next takes issue with the fact that he bears the burden of establishing that he is amenable to treatment
within the juvenile system and that such treatment will serve the public interest. He asserts that “fundamental due
process requires that the burden of proof in criminal matters remains with the state throughout any criminal prosecu-
tion…because the presumption of innocence may not be compromised.” See Commonwealth v. Wagaman, 426 Pa.Super.
396, 627 A.2d 735 (Pa.Super.), appeal denied, 536 Pa. 623, 637 A.2d 283 (1993).

In response, the Commonwealth relies on Commonwealth v. Cotto, 708 A.2d 806 (Pa.Super.1998). There, a panel of
this court addressed this precise issue. Abraham Cotto was charged in criminal court for multiple counts of gunpoint
robbery and conspiracy offenses he committed at age fifteen. He sought decertification to juvenile court but was denied
same. He pled guilty and specifically reserved the right to challenge the constitutionality of the Act. On appeal, he raised
two distinct issues: whether the Act was unconstitutionally vague by requiring that transfers “serve the public interest”
and whether the Act was unconstitutional because it placed the burden of proof on the accused to establish amenability
to treatment in the juvenile system.

The Cotto court began its analysis by observing that any right to treatment as a juvenile is derived from statutory
law as there is no constitutional guarantee to special treatment for juvenile offenders. Id. at 809. In finding that the
term “public interest” was not unconstitutionally vague, the court considered the stated purpose of the Act, its
legislative history and the list of factors, set forth in the statute, that the court must consider in determining whether
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decertification is appropriate. Finding that “public interest” was amply defined by the legislature, and further finding
that the Act provided adequate notice and guidance regarding the term, the Cotto court held that the Act was not
unconstitutionally vague.

With respect to the allocation of burden at the transfer hearing, the Cotto court relied primarily on our supreme
court’s analysis of the issue in the murder context. In Commonwealth v. Pyle, 462 Pa. 613, 342 A.2d 101 (1975), the
supreme court stated:

The decision to transfer has no bearing on either the procedural or substantive aspects of the criminal conviction in
criminal court (i.e., it is still the Commonwealth’s burden to prove every fact necessary to constitute murder beyond
a reasonable doubt). Consequently, placing the burden on a petitioner in this manner in no way denies him his due
process safeguards.

Id. at 622 n. 13, 342 A.2d at 106 n. 12.

The Cotto court could find no reason to diverge from the holding in Pyle:

We find the reasoning of Pyle to be equally applicable to the amended Act, which mandates that certain violent offenses,
in addition to murder, be filed directly in criminal court. A juvenile adjudicatory proceeding differs widely in purpose,
scope and result from a juvenile transfer proceeding. At the adjudicatory stage, constitutional due process guarantees the
juvenile almost the full panoply of constitutional protections afforded at an adult criminal trial. During the adjudicatory
stage, whether in juvenile or criminal court, a full trial is held on the offenses with which the juvenile is charged and a
final determination of guilt is made. At a juvenile transfer proceeding, however, the *376 inquiry is focused upon the
narrower question of determining the appropriate forum for the adjudicatory proceeding—either juvenile or criminal
court. No determination of guilt takes place and the inquiry into the nature and circumstances of the crimes charged is
limited to determining the amenability of treatment of the juvenile and the need to protect the public. Moreover, although
the punishment ultimately imposed is related to the decision made at the transfer proceeding, the imposition of punish-
ment does not occur until after the Commonwealth has met its burden of proving each element of the crimes charged
beyond a reasonable doubt.

As noted by that Court, the decertification hearing is not focused on the crimes that have been committed but rather the forum in
which the crimes would be adjudicated. The burden of proof placed upon the defendants is by the preponderance of the evidence
and not beyond a reasonable doubt. Viewing this claim in light of the realities of the decertification process it is clear that
Henderson’s claim of unconstitutionality is not implicated.
As a corollary to this claim, Henderson maintains that the fact that the decertification Judge would make a determination as to

which forum would handle these charges somehow implicates her right to a jury trial on all issues and potentially increases the
defendant’s punishment. This claim ignores the fact that the decertification hearing is designed to determine the forum where the
charges are to be resolved. It is obvious that the Juvenile Court Act and the Pennsylvania Crimes Code have taken into consider-
ation the punishment to be meted out if an individual will be adjudicated or convicted of certain crimes. A decertification hearing
as to which Court should hear the underlying charges is not a sentencing question but, rather, deals only with the issue of adjudi-
cation. Again, this claim of unconstitutionality has no merit.
Henderson next maintains that the decertification Court abused its discretion when it denied her petition on the basis that that

Court did not believe that she had proved by the preponderance of the evidence that the public interest would be served by the
transfer of her case to Juvenile Court. In Commonwealth v. Ruffin, 10 A.3d 336 (Pa. Super. 2010), the Court noted that the decision
as to whether or not to grant decertification would not be overturned absent an abuse of discretion. An abuse of discretion is not
merely an error in judgment but involves a misapplication of the law when the exercise of manifestly unreasonable judgment,
demonstrated partiality, ill will or prejudice. Commonwealth v. Sanders, 814 A.2d 1248 (Pa. Super. 2003). The decertification Court
in announcing its decision not to grant Henderson’s petition went to great lengths to set forth its reasoning as to why it believed
that she was not amenable to treatment in the juvenile system. (Decertification Hearing Transcript, pp. 75-81). In particular, that
Court noted that Henderson was less than three months away from her eighteenth birthday at the time of the commission of these
crimes, and that she had escaped from a Juvenile Court facility and a warrant was outstanding at the time of her arrest for these
charges. The Court also noted her extensive Juvenile Court history with the nature of the crimes for which she had been adjudi-
cated. It was clear from a review of the record that Henderson had not met her burden of proving that it would be in the public’s
interest to have her case adjudicated by the Juvenile Court system.
Henderson’s next three claims of error are premised upon the decertification Court’s refusal to appoint a second expert to

support her unfounded claims that she suffered from some mental illness which would demonstrate diminished capacity to under-
stand the nature and conduct of her actions and therefore she was prohibited from fully availing herself of the decertification
process. These claims of error do not set forth what information another expert would have provided but, rather, makes a bold
assertion that Henderson suffers from diminished capacity. Henderson had the benefit of having an expert witness appointed for
her when the Court authorized the retention of Dr. Alice Applegate to act as an expert witness on Henderson’s behalf. Henderson’s
real argument is the fact that her expert did not agree with her position that she would be amenable to treatment in the Juvenile
Court system and, in fact, Dr. Applegate opined that Henderson was not amenable to treatment. Henderson then sought to have
another expert appointed in the hopes of refuting this claim. It is obvious from the Court’s analysis of the record in this case that
the appointment of a second expert would not have changed the outcome of this particular proceeding. As noted in Commonwealth
v. Chester, 733 A.2d 1242, 1252 (Pa. Super. 1999): “A defendant is not entitled to unlimited court appointed experts until he finds
one that renders the opinion he desires.” The decertification Court appointed an expert for Henderson and a request for a second
expert was premised not on the fact that there was additional information that should have been provided but, rather, that her
expert did not provide her with the opinion that she so desired.
Henderson also maintains that her counsel, the Office of Conflict Counsel, did not have a budget that would pay for an expert

and, accordingly, she was required to seek Court approval for the appointment of an expert, as such, she was being constitutionally
deprived of her right to a fair trial. In Allegheny County a defendant may be represented in four different fashions. First, the defen-
dant can retain private counsel and bear the expenses of that representation which would include counsel fees and any other costs
such as expert witness fees. A defendant can also be represented by court-appointed counsel, the Public Defender’s Office or the
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Office of Conflict Counsel, which office handles those situations where a conflict exists in the representation of a defendant. While
it is true that the Office of the Public Defender has a budget which takes into consideration the necessity for expert witness fees
and the Office of Conflict Counsel does not, the defendant is in no different situation than he or she would have been had they been
represented by court-appointed counsel. In those situations court-appointed counsel and the Office of Conflict Counsel would make
a request to the Trial Court for the appointment of an expert or for the payment of fees to cover the necessary cost in relationship
to the trial of the case. In this case, Henderson made a request for the appointment of an expert witness and that request was granted.
There is no basis upon which she can claim that she has been constitutionally deprived of her right to a fair trial.
Henderson’s next claim of error is that the evidence was insufficient to support the verdicts with respect to the two counts of

robbery. In light of Henderson’s failure to specify the failure in which the evidence was insufficient, this claim of error has been
waived. In Commonwealth v. Manley, 985 A.2d 256, 261-262 (Pa. Super. 2009), the Court acknowledged that when a claim of the
insufficiency of the evidence has been raised, it is incumbent upon the appellant to specify the manner in which the evidence
is insufficient.

Before we reach the merits of the aforementioned claims, we must first consider whether any of them have been
waived. Appellant’s first two claims arguably challenge both the sufficiency and weight of the evidence. Initially, we must
note that a challenge to the weight of the evidence concedes that the evidence was sufficient to sustain the verdict.
Commonwealth v. Jarowecki, 923 A.2d 425, 433 (Pa.Super.2007), appeal granted in part, denied in part, 596 Pa. 586, 947
A.2d 713 (2008) (citing Commonwealth v. Davis, 799 A.2d 860, 865 (Pa.Super.2002)) . In any event, for the reasons set
forth below, we find Appellant has waived any challenge to the sufficiency of the evidence raised in his first claim.

In Commonwealth v. Williams, 959 A.2d 1252, 1257 (Pa.Super.2008), this Court stated, “[i]f Appellant wants to
preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify the element or elements
upon which the evidence was insufficient. This Court can then analyze the element or elements on appeal.”

The instant 1925(b) statement language does not specify how the evidence failed to establish which element or
elements of the offenses for which Appellant was convicted. As this Court stated in Williams, the 1925(b) statement is
required to determine “[w]hich elements of which offense[s] were unproven? What part of the case did the
Commonwealth not prove?” Williams, 959 A.2d at 1257. In fact, the 1925(b) statement, as well as the “Statement of
Questions Involved” section of his brief, does not explicitly state that the first issue is even a challenge to the sufficiency
of the evidence. Furthermore, although the argument section of Appellant’s brief presents a vague, undeveloped
sufficiency challenge under the first issue, it also does not specify the allegedly unproven elements. Therefore,
Appellant’s first claim is deemed waived.

Even though this claim of the insufficiency of the evidence has been waived, it is clear from even a cursory review of the record
that that claim had no merit. The crime of robbery is defined in §3701 of the Pennsylvania Crimes Code as follows:

§ 3701. Robbery

(a) Offense defined.--

(1) A person is guilty of robbery if, in the course of committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;

(iii) commits or threatens immediately to commit any felony of the first or second degree;

(iv) inflicts bodily injury upon another or threatens another with or intentionally puts him in fear of immediate bodily
injury;

(v) physically takes or removes property from the person of another by force however slight; or

(vi) takes or removes the money of a financial institution without the permission of the financial institution by making a
demand of an employee of the financial institution orally or in writing with the intent to deprive the financial institution
thereof.

(2) An act shall be deemed “in the course of committing a theft” if it occurs in an attempt to commit theft or in flight after
the attempt or commission.

(3) For purposes of this subsection, a “financial institution” means a bank, trust company, savings trust, credit union or
similar institution.

In Commonwealth v. Weigle, 949 A.2d 899, 907 (Pa. Super. 2008), the Court acknowledged the fundamental element of the crime
of robbery is a theft when it stated:

In reviewing the essential elements of each offense we note that robbery clearly requires, as one of its elements,
proof of a theft, and it appears that proof of any theft offense defined in Chapter 39 of the Crimes Code would be suffi-
cient. However, robbery and retail theft, or any theft for that matter, are not of the same class or category of offenses to
be considered cognate. Robbery bears only a secondary relationship to theft but is principally directed at protection of
the person. The gravamen of the offense of robbery is an assault on a person when combined with the taking or attempted
taking of money or property. Robbery evinces a primary concern for the threat to the safety of the individual inherent in
the manner chosen by the perpetrator to accomplish the theft.

The record in Henderson’s case clearly underscores the fact that there was an agreement between her and the co-defendant,
Anderson, to commit these robberies. Anderson pointed a gun at both of his victims and demanded that Jeffrey Wingard give them
is wallet only to be thwarted by the fact that Wingard did not have a wallet on him at that time. While continuing to point the gun
at both of these victims, Henderson went into Yvonne Wingard’s pocket and stole her cell phone. Since Henderson and Anderson
were co-conspirators they were responsible for the conduct of each other, which was committed in furtherance of the conspiracy
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to commit these robberies. It is abundantly clear from this record that two robberies were committed and that Henderson was
responsible for both of them.
Henderson maintains that the Court was in error for sentencing her to a period of incarceration of not less than six and

one-half nor more than thirteen years to be followed by a period of probation of seven years for her convictions of the charges
of robbery, criminal conspiracy and theft. In this regard Henderson maintains that in considering her Juvenile Court adjudications
that the calculation of her prior offense record score did not take into consideration the fact that it is presumed that she had
diminished culpability for the commission of the crimes. The fallacy of this contention is clearly underscored by the fact that the
decertification Court believed that she should be treated as an adult for the purpose of trial of her case and her guidelines were
calculated in accordance with the Sentencing Code. This Court ordered a presentence report in aid of sentencing and noted that
the instant criminal charges were her ninth case in the criminal justice system, albeit eight of the nine were handled in Juvenile
Court. The Court had the opportunity to review that presentence report and note the types of offenses which Henderson was
continually charged. The Court was also cognizant of the fact that she was less than three months away from her eighteenth
birthday at the time that these offenses were committed. In reviewing the entire record in this case, it should be noted that
Henderson’s sentence falls at the bottom end of the standard range. Her prior record in Juvenile Court, coupled with the fact that
she was an escapee from one of the programs designed to aid her, witnessed by the fact that there was an outstanding warrant for
her arrest on the charge of escape, clearly underscores her lack of ability to be rehabilitated in the Juvenile Court system. The
sentences that were imposed upon Henderson complied with the Sentencing Code and were well within the guidelines that were
applicable to her case. As with all of the other claims of error, these claims are without merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: November 26, 2014

Commonwealth of Pennsylvania v.
Gordon Brown

Criminal Appeal—Sentencing (Discretionary Aspects)—Obstructing Administration of Law—Consecutive Sentences

While allegedly trying to save a cat, man ignored requests to remove himself from burning house, and was sentenced to
1 ½ to 3 years of imprisonment.

No. CC 2013-08256. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 3, 2014.

OPINION
This is a direct appeal wherein the defendant, Gordon Brown, appeals from the Judgment of Sentence imposed on June 18, 2014

which became final upon this Court’s denial of post-sentencing motions on November 13, 2014. On March 26, 2014 the defendant
was convicted, after a non-jury trial, of recklessly endangering another person, obstructing the administration of law and summary
disorderly conduct. This Court sentenced the defendant to a term of imprisonment of not less than one year nor more than 2 years
relative to the conviction for recklessly endangering another person. Relative to the conviction obstructing the administration of
law, this Court imposed a consecutive sentence of imprisonment of not less than six months nor more than twelve months. No addi-
tional penalty was imposed at the disorderly conduct conviction. The defendant filed a timely Notice of Appeal. Defendant filed a
Concise Statement of Matters Complained of on Appeal alleging that this Court imposed an excessive sentence. For the following
reasons, the judgment of sentence should be affirmed.
The credible facts at trial established that on January 30, 2013, officers from the McKeesport Police Department as well as fire-

fighters from the McKeesport Fire Department responded to a residence at 413 Long Run Road that was fully engulfed by fire.
This residence was a house that was partitioned into apartments. Officer Daniel Krejdovsky testified that he initially responded to
the fire scene. Upon arriving at the scene, he secured the residence to make sure nobody was inside. All of the residents were
outside toward the rear of the residence. Officer Krejdovsky spoke with a number of people who resided in the residence, including
the defendant. At some point, the defendant attempted to enter the side door of the residence. The defendant walked into the
kitchen area. Officer Krejdovsky told the defendant to get out of the house. The defendant continued to walk around the kitchen
and firefighters had to maneuver around him to fight the fire. Officer Krejdovsky then physically removed the defendant from
the residence.
Assistant Police Chief Green also arrived on the scene. He testified that he encountered the defendant standing on the front

porch of the residence. According to Assistant Chief Green, the house was so engulfed in flames that it was a “very dangerous”
situation. Assistant Chief Green asked the defendant to leave the area due to the volatility of the fire site. The defendant refused,
telling Assistant Chief Green that his cat was inside the house. Assistant Chief Green was unable to convince the defendant to leave
the area. Assistant Chief Green testified that he had to enter the porch area that led to the area where flames were engulfing the
house. The front door of the residence was open and smoke was “pouring” out of the house. Assistant Chief Green had to physi-
cally drag the defendant off the porch and away from the fire site. Assistant Chief Green then ordered the defendant to leave the
area of the fire. The defendant initially appeared to comply with those orders.
Lieutenant Dennis Lopretto of the McKeesport Police Department testified that when he first arrived on the scene, the defen-

dant was standing on the front porch of the residence attempting to fight the fire with a garden hose. The defendant was standing
on the porch and flames were coming outside the front door. Lieutenant Lopretto ordered the defendant to leave the porch. When
the defendant refused, he physically removed him from the porch. The defendant “wrestled” with him in an effort to remain on
the porch. Even after being removed from the porch, the defendant continued a few more times to enter the porch. Lieutenant
Lopretto left the defendant with neighbors and instructed them not to permit him to enter the house.
Lieutentant Lopretto then heard a female’s voice from the rear of the house scream that her cat was still in the residence. When

he got to the rear of the residence, he observed the defendant make a “dash” toward the residence. Lieutenant Lopretto ran toward
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the defendant to stop him from entering the residence. While running, Lieutenant Lopretto slipped on the wet deck of the residence
and fell. As a result of the fall, Lieutenant Lopretto suffered brain swelling, a severe concussion, loss of speech, vision issues, neck
pain, balance issues and a torn rotator cuff. The injuries have caused him to lose his job as a police officer and his quality of life
has substantially diminished.
The defendant testified at trial. He essentially testified that he did encounter police officers on the day of the fire but he did not

repeatedly attempt to enter the residence and he did not engage in any skirmishes with them. He attempted to place blame for his
conduct on a person in a “camouflage jacket.” This Court did not find his testimony credible.
Defendant claims that the imposition of consecutive sentences was inappropriate. A sentencing judge is given a great deal of

discretion in the determination of a sentence, and that sentence will not be disturbed on appeal unless the sentencing court mani-
festly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super. 2004), citing Commonwealth v. Kenner, 784
A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. §9721. An abuse of discretion is not a
mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unreasonableness. See Commonwealth v. Flores,
921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076 (Pa. 2002).
The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.

Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to
impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already
imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367, 1373
(1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should
run consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005),
quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002).
Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits

a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the character
of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics, and
potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative report, it
will be presumed that he or she was aware of the relevant information regarding the defendant’s character and weighed
those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.

§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by
indicating that he or she has been informed by the pre-sentencing report; thus properly considering and weighing all relevant
factors. Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996). In fashioning an
appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that they do not predomi-
nate over individualized sentencing factors and that they include standardized recommendations, rather than mandates, for a
particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is, therefore, permitted
to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written statement setting forth
the reasons for the deviation….” Id., 926 A.2d at 963.
A sentencing judge can satisfy the requirement of placing reasons for a particular sentence on the record by indicating that

he or she has been informed by the pre-sentencing report; thus properly considering and weighing all relevant factors. Boyer,
supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996). See also Commonwealth v.
Tirado, 870 A.2d 362, 368 (Pa.Super. 2005) (if sentencing court has benefit of pre-sentence investigation, law expects court was
aware of relevant information regarding defendant’s character and weighed those considerations along with any mitigating
factors).
The sentencing record demonstrates that the Court considered all relevant information. The record indicates that the Court also

reviewed the presentence report as it commented on the defendant’s prior criminal convictions for fleeing and eluding the police
and recklessly endangering another person.
This Court also noted that the defendant intentionally and defiantly disobeyed direct orders from police officers at a very

dangerous public scene. Had the defendant complied with those orders, Lieutenant Lopretto would not have sustained the very
serious injuries from which he now suffers. The sentencing record indicates that the Court considered the rehabilitative needs of
the defendant, protection of the public and public deterrence. As this Court explained:

In your case, Mr. Brown, you have had other opportunities through the course of your life to interact, unfortunately,
within the criminal justice system, and it has failed in my view to persuade you to rehabilitate your view, that you are
going to do what you want to do when you damn well want to do it even in the face of being ordered by police to do some-
thing else.

* * * * * * * * * * * * * * *

I know that you didn’t mean it that way. I believe you when you say that. I believe that you didn’t mean to hurt this
officer, but you were going to do what you were going to do regardless of the orders that you got from the law enforce-
ment officer in a very chaotic, dangerous situation just like you had done in the past with the fleeing and eluding and
ignoring the demands of the officer and you are 40 some years old now. You are not a kid.

You can tell me that it was motivated by your mother, your stepmom’s desire to have the cat saved, I understand all that,
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but it was a very dangerous situation and a real harmful result occurred to that man individually and to the community
of McKeesport generally. You have obstructed the officers and others in their attempt to handle a very dangerous public
situation and disorderly conduct. Well that seems to flow from that.

* * * * * * * * * * * * * *

I am sorry to have to do this, Mr. Brown, but based on the Court’s view, your prior interaction with the law did not
refocus your understanding that you are to abide by the lawful commands of police, particularly in a very dangerous
setting for the community. You did just the opposite.

The sentencing record contains a sufficient written justification for the Court’s sentence in this case. The aggravated-range
substantive sentence relative to the recklessly endangering another person conviction was not improper. Imposing a consecutive
sentence for obstructing the administration of law was not an abuse of discretion. Accordingly, the judgment of sentence should
be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: December 3, 2014

Commonwealth of Pennsylvania v.
Katelyn Webster

Criminal Appeal—Publish—Decertification—Sentencing (Discretionary Aspects)—Guilty Plea—
Making False Accusations of Rape—Perjury

When charge committed while defendant was 17 was dismissed and case proceeds on charges committed at 18,
the court held that transfer to juvenile court impossible.

No. CC 2013-05521. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—December 9, 2014.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of September 23, 2013, which became final

when this Court denied defendant’s Motion for Reconsideration on May 1, 2014. Defendant filed a timely Notice of Appeal and
Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b) alleging that this Court erred by not trans-
ferring this case to the Juvenile Division of the Court of Common Pleas after defendant’s guilty plea and that the sentence imposed
in this case was manifestly excessive.
On September 23, 2013, the defendant entered a general plea of guilty to the information filed in this case charging false reports,

perjury and false swearing. After the guilty plea, on October 3, 2013, the defendant filed a motion to transfer her case to the
Juvenile Division of the Court of Common Pleas due to the fact that the false reports offense to which she pled guilty occurred
when the defendant was 17 years old. The Commonwealth of Pennsylvania objected to the motion and sought to withdraw that lone
count. A sentencing proceeding occurred on March 27, 2014. During sentencing, this Court granted the Commonwealth’s request
to withdraw the false reports count. This Court then sentenced the defendant to a term of imprisonment of not less than one year
less one day to not more than 2 years less 2 days, followed by 3 years of probation. This Court also ordered restitution in the amount
of $15,000.
The facts of the underlying case are as follows:

The defendant was born on July 15, 1994. On June 3, 2012, detectives from the Allegheny County Police Department were
dispatched to Washington Hospital for a report of a sexual assault. The defendant, who was then 17 years old, reported to detectives
that she had been raped by the victim in this case.1 The victim was arrested and charged with rape. The defendant turned 18 years
old on July 15, 2012. On August 6, 2012, a preliminary was held and the defendant testified under oath that the victim raped her,
touched her breasts and buttocks and physically assaulted her in the parking lot of a local swimming pool. All charges were held
for court and an additional charge of unlawful restraint was added by the Commonwealth.
The victim’s criminal trial was scheduled for March 20, 2013. Prior to the trial, two witnesses came forward and advised law

enforcement that the defendant had asked them to lie and tell people that they were with the defendant at the pool on June 3, 2012.
Initially, the witnesses did not understand why they were being asked to lie. However, when they learned that the defendant
claimed she was the victim of a sexual assault on that date, they decided to come forward. These witnesses advised that the defen-
dant was with them on June 2, 2012 and June 3, 2012. They had been at a club, Club Zoo, and spent the night at another individual’s
house. While the defendant was at the other individual’s house on June 3, 2012, she voluntarily had sexual intercourse with a young
male, not the victim, and she sustained “sucker bites” during the interlude. On March 16, 2013, detectives interviewed the defendant
about this information. Although the defendant initially persisted in making the false accusations against the victim, eventually the
defendant admitted that she had never been sexually assaulted by the victim. She acknowledged that she fabricated the story about
the victim so that she would not get into trouble with her father because of the “sucker bites” she received while having voluntary
sexual intercourse with another young male.
As a result of the false claims made by the defendant, the victim was arrested at the home he shared with his parents at 2:00

a.m. Despite having just had shoulder surgery, he was placed in handcuffs and transported to the Allegheny County Jail. He was
incarcerated there for three nights prior to being released on house arrest. He was required to live with his grandparents in
Allegheny County due to the fact that his parents resided in Washington County. As a result of his arrest, he lost his job. According
to the victim, the arrest ruined his life for nine months. His family incurred expenses in the amount of $34,295.30 in helping to
prepare for their son’s defense.
Defendant first claims that this Court erred by not transferring her case to juvenile court. The trial record clearly establishes
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that the defendant pled guilty to three offenses in this case, one of which occurred when she was a juvenile, or a “child” pursuant
to 42 Pa.C.S.A. §6302 and 42 Pa.C.S.A. §6322, and two of which clearly occurred when she was an adult. As the record reflects, this
Court believed that it had no option but to grant the Commonwealth’s motion because it did not believe that an offense charging
the defendant with making false reports at a time when she was a juvenile was properly before the Criminal Division of the Court
of Common Pleas.2 See §6321(a)(3)(providing that a proceeding for a delinquent act committed by a minor should be commenced
by the filing of a petition pursuant to the Juvenile Act). That count having been removed from this case, all that remained for
disposition were two counts which were alleged to have occurred when the defendant was an adult.
This Court is not aware of, and the defendant did not supply, any legal authority permitting this Court to transfer two adult

convictions to the Juvenile Division of the Court of Common Pleas for disposition. The Juvenile Act, as set forth in 42 Pa.C.S.A.
§6322, provides:

(a) GENERAL RULE.— Except as provided in 75 Pa.C.S. § 6303 (relating to rights and liabilities of minors) or in the
event the child is charged with murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of
“DELINQUENT ACT” in section 6302 (relating to definitions) or has been found guilty in a criminal proceeding, if it
appears to the court in a criminal proceeding that the defendant is a child, this chapter shall immediately become appli-
cable, and the court shall forthwith halt further criminal proceedings, and, where appropriate, transfer the case to the
division or a judge of the court assigned to conduct juvenile hearings, together with a copy of the accusatory pleading and
other papers, documents, and transcripts of testimony relating to the case. If it appears to the court in a criminal
proceeding charging murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of “DELINQUENT
ACT” in section 6302, that the defendant is a child, the case may similarly be transferred and the provisions of this chapter
applied. In determining whether to transfer a case charging murder or any of the offenses excluded from the definition
of “DELINQUENT ACT” in section 6302, the child shall be required to establish by a preponderance of the evidence that
the transfer will serve the public interest. In determining whether the child has so established that the transfer will serve
the public interest, the court shall consider the factors contained in section 6355(a)(4)(iii) (relating to transfer to criminal
proceedings).

In this case, the defendant was not a “child”, as that term is defined in 42 Pa.C.S.A. §6302 and used in 42 Pa.C.S.A. §6322, at the
time she committed the offenses of perjury and false swearing. She was 18 years old. There is no authority to transfer a case of an
adult to juvenile court for disposition. According to the plain letter of the law, this claim fails.
Defendant next claims that this Court erred by sentencing the defendant in the aggravated range of the sentencing guidelines

because it failed to provide sufficient reasons for the sentence. For the following reasons, this appeal lacks merit.
A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed

on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa.Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).
Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits

a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . ” Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the character
of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics, and
potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative report, it
will be presumed that he or she was aware of the relevant information regarding the defendant’s character and weighed
those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that

they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written
statement setting forth the reasons for the deviation….” Id., 926 A.2d at 963.
A sentencing judge can satisfy the requirement of placing reasons for a particular sentence on the record by indicating that he

or she has been informed by the pre-sentencing report; thus properly considering and weighing all relevant factors. Boyer, supra,
citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).
The record in this case supports the sentence imposed by this Court. Contrary to the allegations made by the defendant, the

sentencing record reflects that this Court did consider the presentence report and it set forth a number of reasons explaining its
sentence. This Court noted that the original false allegation of rape was made by the defendant in June, 2012. After she became an
adult, she took an oath to tell the truth and persisted in her pattern of lies and deceit by testifying falsely during a preliminary
hearing that the victim raped her. She enlisted two friends to lie on her behalf to perpetuate the very serious lies. This Court noted
at sentencing that it viewed the harm caused to the victim in this case by the false allegations of rape was “about as high a level”
of a false accusation that could be made. The false allegation led people to believe that the victim abused the defendant in a “very,
very nasty way that requires a hands-on violation of somebody else’s person, a nasty, nasty accusation, and it does go to the issue
of victim impact.” This Court considered that the defendant attempted to enlist others to go along with her lies and only admitted
to her false allegations after those witnesses came forward. In this Court’s estimation, the defendant would have followed through
on the false allegations had her lies not been exposed. This Court considered the presentence report which noted that the victim
was rousted at his home at 2:00 a.m. when he was arrested. He was handcuffed despite having recently undergone shoulder
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surgery. He was housed in the Allegheny County Jail for three days and was subjected to house arrest. For almost a year, he lived
with the emotional impact of being falsely accused of rape and facing the real possibility of receiving a stiff prison sentence.
He lost his job and friends. Based on the circumstances of this case, the sentence imposed on this defendant, which was a county
sentence, was hardly excessive and this Court provided ample reasons for it on the record.
For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: December 9, 2014

1 This Court will not identify the alleged victim by name due to the sensitive nature of the false and inflammatory allegations made
against him.
2 The defendant does not claim on appeal that this Court erred by granting the Commonwealth’s motion to withdraw that count.

Commonwealth of Pennsylvania v.
Lonnie O’Bryant

Criminal Appeal—POSS/PWID—Suppression—Commonwealth Appeal—Custodial Detention without Probable Cause—
Vehicle Search—Car had not Committed Violation

A traffic stop escalates into custodial detention when the driver is detained without probable cause for one hour.

No. CC 2014-02038. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—December 8, 2014.

OPINION
Last November, Lonnie O’Bryant travelled to the Pittsburgh area from Ohio. His greeting was not what he expected. Instead,

he was arrested and charged with possessing 7.75 pounds of marijuana1 with an intent to deliver it to another person.2

Through counsel, O’Bryant sought relief in an Omnibus Pretrial Motion filed on June 6, 2014. His main purpose was to exclude
the marijuana from his upcoming trial. He claimed law enforcement had insufficient cause to detain him in the parking lot of a
Monroeville motel. Motion, ¶ 16. Flowing from this illegality, O’Bryant says the canine sniff conducted around the exterior of his
car was not justified. Motion, ¶ 17, 20. These illegalities, according to O’Bryant, mandate the suppression of the marijuana taken
from his car. Motion, ¶ 21, and WHEREFORE clause.
O’Bryant’s motion also sought habeas relief. His theory is contingent upon this Court suppressing a sequence of statements he

made upon being transported from the scene to the local police station. Motion, ¶ 23. According to him, when these statements are
eliminated from the evidentiary pile, the government cannot meet its burden of proof. Id.3

On August 21, 2014, the parties gathered for a hearing on O’Bryant’s motion. Because the preliminary hearing transcript was
attached to the motion, the government had no issue with this Court relying upon that transcript to resolve the habeas issue. HT,
pg. 5 (August 21, 2014). The parties then marched forward with the issue of O’Bryant being seized and, later, the search of his car.
The government presented oral testimony from two people: a now retired state trooper who was working a drug interdiction detail
and a local officer who was the handler for a dog who has some specialized training to detect illegal substances. The evidentiary
presentation also included two documents:
Exhibit 1 was the Application for Search Warrant and Exhibit 2 was the Report of the Laboratory Findings. HT, pg. 52-53. Upon

the hearing’s conclusion, the record was closed and a briefing schedule was issued. Both parties were timely with their suggested
findings of fact and conclusions of law. The matter is now ripe for disposition.
To a large extent, the parties’ disagreement is not with the facts, but with the legal conclusions drawn from this finite set of

circumstances. The Court will establish the facts as it sees them and then reach what it feels is the correct legal determination.
Pa.R.Crim.P. 581(I).
On November 13, 2013, around 10:00 a.m., a well trained and experienced Pennsylvania state trooper, Jeffrey Brautigam,

(“Brautigam”) is doing something which has become part of his routine as a member of a drug interdiction unit. HT, 9, 11. He is
checking hotels and motels in the Monroeville area of Allegheny County. HT, 11. As he cruised the parking lot of the Days Inn, he
noticed “a white Jaguar parked in the parking lot.” HT, 12. A license plate check was done. Registration information revealed it
was a Pennsylvania vehicle. Id. The trooper went inside and spoke with management. He learned a Mr. Delacruz had rented a room
and he just checked in about 5 hours earlier. HT, 13, 14. The Delacruz name was then investigated through the trooper’s intelli-
gence unit in Harrisburg. HT, 13. There was an outstanding warrant “from the Reading [Pennsylvania] area”, and his license to
drive was suspended. Id. The lack of other pressing matters, prompted the trooper and his only assistant at the time, Det. Ray
Bonacci, to stay and see what happens. HT, 14.4

It didn’t take long before things happened. Around check-out time, about 11 o’clock in the morning, Delacruz left his room at
the Days Inn with “two females”. HT, 14. They got into the Jaguar and “drove literally next door to the Red Roof Inn”. HT, 14. An
odd occurrence, so Trooper Brautigam continued to watch. Id. Delacruz parks the Jaguar, gets out and walks into the Red Roof
office. About 10-15 minutes later, Delacruz returns to his car and drives around back. HT, 14.5 Delacruz parks his car in the Red
Roof parking lot.
Trooper Brautigam is now relatively close to Delacruz’s car. He is in the same lot. Det. Bonacci is in an adjacent parking lot and

has an elevated position that allows him to look “down onto” the Red Roof Inn area. HT, 15.
Trooper Brautigam sees Delacruz sitting in his car. HT, 15. The two females also stay in the car. HT, 16. He is talking on his cell

phone. HT, 15. Maybe 10 minutes pass, and Delacruz gets out from the driver’s seat. He is still on his cell phone and is looking
toward the parking lot were Det. Bonacci is parked. HT, 15. A moment or two passes and a black Chevrolet Impala appears. It is
driving slowly. HT, 16. It stops. It drives away slowly. Trooper Brautigam thought that vehicle might be lost.6 Eventually, the Impala
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pulls into the “rear of the Red Roof Inn.” HT, 16. The Impala drives past Delacruz. It parks at the far end of the Red Roof lot. HT,
17. Delacruz is about 10 parking spaces away. HT, 19. Delacruz goes “to his vehicle” and says something to the girls inside. HT, 17.
They remove luggage and all 3 start walking to the Impala. HT, 17, 33-34.
They never reach their destination. Trooper Brautigam interjects his presence. HT, 34. He approached Delacruz. HT, 20. The

trooper learns Delacruz is “visiting” the area on “vacation”. HT, 20. He allowed the officers7 to look at both of his cell phones. HT,
20. The one phone had only one number with an area code of 330 and it was bought the day before. HT, 21, 27. The trooper knew
that was an Ohio area code. HT, 21.
After this initial interaction with Delacruz, the trooper takes a walk to the black Impala. The driver of the car is Lonnie

O’Bryant. HT, 22. He stayed in the driver’s seat. HT, 37. The trooper explained the purpose of the interaction and asked him for
identification. HT, 22. He told the trooper his name and what he was doing there and gave the trooper his license. HT, 37, 39. Some
follow-up questions about O’Bryant presence ensued. HT, 37. He told the trooper it was “to visit a female”, but he couldn’t identify
her name or what part of Pittsburgh she was from. HT, 25. When no more information was forthcoming from O’Bryant, the trooper
stepped back to the rear of the Impala and communicated by phone with support staff. HT, 38. His license information, plate infor-
mation and a warrant check was conducted. HT, 39. It was this process which revealed there was a “cocaine distribution” matter
in O’Bryant’s past, as well as a serious assault or perhaps, a homicide. HT, 22, 23, 39.
The trooper re-engaged with O’Bryant. He wanted to explore those matters to see if his information about O’Bryant’s back-

ground was accurate. HT, 23, 39. More questioning takes place. O’Bryant was no help on the trooper’s request for clarification HT,
23, 39.
O’Bryant is then told to exit the car. The trooper then asks O’Bryant if law enforcement “could search his vehicle”. HT, 24, 25.

O’Bryant declined the invitation. HT, 25. Before the trooper returns to Delacruz, he tells O’Bryant to “stand there” and “don’t
move”. HT, 42, 43. A fair inference is that an officer stayed with O’Bryant.
Trooper Brautigam interacts with Delacruz. He asks to search his car. HT, 26. Delacruz allows that to happen. Nothing of

evidentiary value is found. HT, 26.
The decision is made to have a canine conduct an exterior sniff of O’Bryant’s vehicle. HT, 26. About 30 minutes later, canine

Brando arrives along with his handler, David Zacchia, an officer with the Swissvale Police Department. HT, 45, 52. He is instructed
to “do an exterior sniff of [a black Chevy vehicle with Ohio registration] for narcotics.” HT, 48. After two passes of the vehicle,
the dog sat in the area of the rear trunk area, driver’s side. HT, 50. That action, according to his handler, meant an alert to the
presence of narcotics. HT, 50. This information, along with other circumstances, was then put forth in a search warrant seeking
permission to search O’Bryant’s Chevy Impala. HT, 29, 51.
The final circumstance worthy of note is O’Bryant’s reaction to all of this. After the dog alerted to the rear trunk area of the

vehicle, As O’Bryant was being “placed into the back of the police car” and transported from the scene, HT, 29, the trooper asked
him if he knew Delacruz. HT, 29. His response, “you’re a snitch, you are a fucking snitch.” Id.
From this nucleus of facts, the Court can now make its legal conclusions. The Court sees two issues: (1) was law enforcement

justified in detaining O’Bryant in the parking lot of the Monroeville motel; and, (2) was the canine sniff of the exterior of his
vehicle based upon reasonable suspicion. The Court answers both questions in the negative.
There is an inherent tension between the rights ours citizens enjoy and the interests of law enforcement. That tension has devel-

oped through the years into three categories of interactions: mere encounter, investigative detention and custodial detention.
Commonwealth v. Lyles, 97 A.23d 298 (Pa. 2014). Each requires an increased level of cause to justify the incremental restriction
on the freedoms our citizens enjoy each day. The first, a “mere encounter,” does not require any level of suspicion or carry any
official compulsion to stop or respond. The second, an “investigative detention,” permits the temporary detention of an individual
if supported by reasonable suspicion. The third is an arrest or custodial detention, which must be supported by probable cause. 97
A.3d at 304.
This tug-of-war, if you will, played out here. The government, in full recognition of their lower threshold, claims this was an

investigative detention requiring only “reasonable suspicion”. Commonwealth’s Memorandum in Opposition to Suppression, pg. 6
(Oct. 21, 2014). O’Bryant, on the other hand, claims he was arrested without the requisite higher level, of cause – that being- prob-
able cause. Defendant’s Memorandum, pg. 9, paragraph 16 (Nov. 10, 2014). “The key difference between an investigative deten-
tion and a custodial one is that the latter ‘involve[s] such coercive conditions as to constitute the functional equivalent of an arrest.’
[ ]. In determining whether an encounter with the police is custodial, ‘[t]he standard ... is an objective one, with due consideration
given to the reasonable impression conveyed to the person interrogated rather than the strictly subjective view of the troopers or
the person being seized ... ’ and ‘must be determined with reference to the totality of the circumstances.’ Commonwealth v.
Pakacki, 901 A.2d 983,987 (Pa. 2006). “Under this test, no single factor controls the ultimate conclusion as to whether a seizure
occurred -- to guide the inquiry, the United States Supreme Court and this Court have employed an objective test entailing a deter-
mination of whether a reasonable person would have felt free to leave or otherwise terminate the encounter. [ ]’ [W]hat constitutes
a restraint on liberty prompting a person to conclude that he is not free to ‘leave’ will vary, not only with the particular police
conduct at issue, but also with the setting in which the conduct occurs.” Lyles, supra, 97 A.3d at 302-303.
With this standard in mind, the Court concludes O’Bryant did not feel free to leave and was arrested without the requisite level

of cause. The following are, in conjunction with one another, supportive of that finding. Law enforcement observed no illegal
conduct on O’Bryant’s behalf. He drove his vehicle into a public parking lot adjacent to a place that welcomes overnight guests.
He was approached by two police officers as he sat in his car. He complied with the request for identification. But, that identifi-
cation is never returned to him.8 It would have been illegal for O’Bryant to then drive away without his driver’s license. See, 75
Section 1511. After some initial questions about the purpose of the interaction and why O’Bryant was there, there is a break. A time
delay. O’Bryant waits while more background information is learned about him. When that information is received, law enforce-
ment returns to O’Bryant. He is peppered with more questions. Those questions are not answered to Trooper Brautigam’s satis-
faction. At this point, Brautigam now directs his movement. O’Bryant is told to exit his vehicle. O’Bryant complies. More questions
follow. O’Bryant is asked if they could search his vehicle. He declines. Brautigam now directs O’Bryant’s physical movement a
second time. He tells him to “stand there” and “don’t move”. HT, 42, 43. O’Bryant is not alone. A second police officer is right there
with O’Bryant while Brautigam walks back to where Delacruz has been detained. More time passes. O’Bryant must await the
search of Delacruz’s vehicle. It comes up empty. What do we do now ? is Brautigam’s thought. A canine sniff of O’Bryant’s vehicle
follows. However, it takes about 30 minutes for the canine and his handler to arrive. As this point, O’Bryant has now been detained
for over an hour.9
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This time delay is especially troublesome to the Court. The consternation the Court is experiencing stems from the Terry deci-
sion itself. In United States v. Terry, 392 U.S. 1,30, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), the search was a “limited search of the
outer clothing”. The Court also said the investigation must be “reasonably related in scope to the circumstances which justified the
interference in the first place.” 392 U.S. at 20. That emphasis on reasonableness is what grounds this Court’s view that O’Bryant
did not feel free to leave at the point he was told not to move. Then, he had to remain there and watch an unfruitful search of another
car and then wait some more time for the canine officer to arrive.
The Court recognizes that “the maximum acceptable length” of a traffic stop “cannot be stated with mathematical precision”

United States v. Branch, 537 F.3d 328,336 (4th Cir. 2008), because there is “no constitutional stopwatch’ for such interactions,
United States v. Brigham, 382 F.3d 500,511 (5th Cir. 2004). But, that being said, determining what is “reasonable” necessarily
includes a time component. This case demonstrates the significance of time and how it can impact the decisional matrix of
“reasonableness” under a totality of circumstances test.
The passage of time also is central to the Court’s conclusion regarding the canine sniff employed here. First some fundamentals

need established. Under federal law a canine sniff is not a search. United States v. Place, 462 U.S. 696, 103 S.Ct. 2637, 77 L.Ed.2d
110 (1983); Illinois v. Caballes, 543 U.S. 405, 125 S.Ct. 834, 160 L.Ed.2d 842, 73 USLW 4111 (2005). However, our state Supreme
Court has determined that the use of trained dogs to sniff for the presence of drugs does constitute a search under Article 1 § 8 of
the Pennsylvania Constitution. Commonwealth v. Johnston, 530 A.2d 74 (Pa. 1987)(Court held there need not be probable cause to
conduct a canine search of a place; rather, the police need merely have reasonable suspicion for believing that narcotics would be
found in the place subject to the canine sniff.); Commonwealth v. Rogers, 849 A.2d 1185 (Pa. 2004).
Terry teaches us that any investigation must be “reasonably related in scope to the circumstances which justified the interfer-

ence in the first place.” 392 U.S., at 20. The expansion of the seizure from really nothing (O’Bryant observed doing nothing illegal)
to a drug investigation broadened the scope in a way that is offensive to Article 1, Section 8 of Pennsylvania’s Constitution.
In addition, O’Bryant complains that the second prong of a legitimate “canine sniff” was not satisfied because law enforcement

was not legally entitled to be present when the sniff took place. Omnibus Pretrial Motion, paragraph 17. Given the conclusion of a
custodial detention without sufficient probable cause, law enforcement cannot exploit that illegality to justify the dog’s presence
around O’Bryant’s vehicle.
O’Bryant also sought habeas relief. This request was inextricably tied to this Court’s ruling on the suppression motion regarding

statements. As mentioned earlier, O’Bryant never asked to suppress his statements with sufficient detail to force the government to
rebut this phantom assertion. As such, his request for habeas relief fails.
A few days earlier, an order was entered reflecting the conclusions reached here. This opinion sets forth the reasons why the

Court entered that order.
BY THE COURT:
/s/Williams, J.

1 Commonwealth Exhibit 2 is the Report of Laboratory Findings which indicates the collective weight to be 3,969 grams. Dividing
this sum by 453.6 grams (1 pound = 28.35 grams x 16) you arrive at 8.75 pounds. See also, Stipulation by counsel. Hearing
Transcript (“HT”). pg. 28 (“When you do the conversion, that comes out to 8.75 pounds.
2 He was also charged with the mere possession of that same substance. P.S. § 780-113(a)(16).
3 In paragraph 23 of his motion, O’Bryant says “[i]f this Honorable Court grants the Motion to Suppress Statement ... ”. The
Court has reviewed the omnibus motion many times but does not find a request to exclude O’Bryant’s statements. Our Rules of
Procedure require particularity, the facts in support of each ground and the types of relief requested. Pa.R.Crim.P. 575(A)(2)(c);
see also, Pa.R.Crim.P. 581(D). O’Bryant’s motion falls way short of meeting this threshold when it comes to the suppression of
his statement. Because O’Bryant has failed to discharge his pleading based burden of proof, the government was not obligated
to respond with affirmative proof on the legality surrounding O’Bryant’s statements. Based on this record, the government will
be able to use O’Bryant’s statement against him at trial. Pa.R.Crim.P. 575(A)(2)(g)(3)(“The failure, in any motion, to state a type
of relief or a ground therefore shall constitute a waiver of such relief or ground.”). The Court also notes in paragraph 34 of his
post-hearing advocacy piece, O’Bryant speaks on the topic with some level of specificity. However, it is too little and too late
because the government was never put on notice that it needed to refute the assertion that the statements were obtained in an
improper manner.
4 Mr. Bonacci was in a separate vehicle and took a back-up position in a separate parking lot which allowed him to observe the area
where Brautigam would eventually interact with Delacruz and O’Bryant. HT, 14-15.
5 This area behind the Red Roof Inn is a “common parking lot” with the Days Inn. HT, 14.
6 The trooper himself had experienced a rather confusing situation of driveways to and from the Days Inn, the Red Roof Inn and
a nearby office building. HT, 17.
7 An investigation that began with two officers (Brautigam and Bonacci) quickly grew. A canine officer and his dog were eventu-
ally present. But, before the dog’s arrival “two other DANET” officers had arrived, HT, 24, and we learned one of their names –
Justin Keenan. HT, 36. A fair inference is that after the trooper’s initial interaction with Delacruz, and before he approaches
O’Bryant for the first time, two other officers are there. The trooper and “somebody else” approached O’Bryant. A fair inference
is that Bonacci and the second DANET officer stayed with the females and Delacruz.
8 The record is silent on this “fact”. But the Court infers from the absence of this fact that law enforcement retained O’Bryant’s
license the entire time. Also influential to the Court’s thinking is the burden of proof the government has. It is the government
which must demonstrate constitutional permissible conduct. A way to push the meter towards a conclusion that a citizen was not
in custody would be to show he was free to leave. The return of one’s driver’s license, perhaps accompanied by an oral pro-
nouncement of – you are free to go – , are persuasive factors to this Court’s conclusion.
9 Exact times were not established by the government so the Court is using the power of inference based upon its common sense
of how long certain events would have happened. Also, the Court is drawing those inferences in a negative fashion to the govern-
ment for it has the burden of proof.
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Commonwealth of Pennsylvania v.
Matthew Healey

Criminal Appeal—Sufficiency—Guilty Plea—Waiver—Restitution—
Proof of Value of Stolen Goods—Failure to Object

The failure to object during plea colloquy to value of stolen items waives the claim on appeal.

No. CC 2013-06994. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—December 10, 2014.

OPINION
When thinking about this case, a common refrain – it’s all about the money – comes to mind. Mr. Healy pushes a single issue in

his appeal. He claims the $7,000 in restitution he was ordered to pay is not supported by sufficient evidence. Concise Statement,
¶ 9, (November 3, 2014).
On January 23, 2014, Mr. Healey pled guilty to two counts of theft and two counts of receiving stolen property. As the facts

unfolded, Healey was hired to do electrical work at one’s home. He did the work, which was described as “very good”1 but he also
stole jewelry and 2 guns. The value of that jewelry and the firearms equaled $7,000.00. “GPT”, 7. When that representation was
made by government counsel, defense counsel voiced no objection to that valuation. GPT, 7. The Court then signed a form restitu-
tion order for $7,000 that same day. A pre-sentence report (“PSR”) was ordered in anticipation of sentencing. The PSR revealed
no information about restitution.
At sentencing on March 26, 2014, both parties and Mr. Healey reviewed the PSR. Sentencing Transcript (“ST”), pgs. 3, 5.2 No

one had any additions or corrections regarding restitution. ST, 5-6. The hearing concluded without any discussion or objection
about the $7,000 in restitution ordered 2 months earlier.
On April 3, 2014, Healey filed a post-sentence motion with a single focus – the restitution. He said the Court ordered restitution

without the government introducing “any evidence or testimony regarding the specific value of the items stolen.” Post-Sentence
Motion, (“PSM”), ¶ 2. (April 3, 2014). On August 8, 2014, our department of court records issued an order denying the post-
sentence motion. On September 2, 2014, a Notice of Appeal was filed and a 1925(b) order was then issued. A timely Concise
Statement was filed on November 3, 2014. Healey presses one issue:

“Because the restitution award of $7,000 is unsupported by the record, it is speculative and excessive, and therefore,
illegal.”

Concise Statement, ¶ 9. “[Q]uestions regarding the [trial] court’s authority with respect to restitution implicate the legality of a
sentence.” Commonwealth v. Burwell, 42 A.3d 1077, 1084 (Pa. Super. 2012). Considering Healey’s argument is the record does not
support the order of restitution his claim cannot be waived. Restitution may be ordered upon conviction of a crime wherein
property has been stolen, converted or otherwise unlawfully obtained. 18 Pa.C.S.A. § 1106(a). Restitution is proper to fully
compensate victims and the Court must determine what constitutes full restitution. Commonwealth v. Ortiz, 854 A.2d 1280, 1282
(Pa. Super. 2004). Further, the determination of restitution lies within the Court’s sound discretion and award of restitution cannot
be speculative or excessive. Commonwealth v. Grulis, 616 A.2d 686, 697 (Pa. Super. 1992).
The nuance involved in this case is what happens when a specific restitution figure is stated at the change of plea proceeding

but the defendant voices no objection. Can his later complaint then be heard? This Court believes the facts and the law preclude
Mr. Healey from doing so.
As mentioned earlier, this case was resolved through a guilty plea. The overall read of the transcript confirms this. The value

of the items was part of the government’s evidentiary summary and Healey voiced no objection. GPT, 7. He did so even when the
Court asked Healey if he had any additions or corrections. GPT, 7.3 It is this lack of objection which is most troubling. At the plea,
the government’s witnesses were present in the courtroom and presumably could have told the Court about how the $7,000 amount
was settled upon. GPT, 7 (“[T]hey are here sitting in the back row.”). But, the lack of objection did not put the government or this
Court on notice that there was an issue to be resolved. As such, the Court proceeded as if the $7,000 figure was part of the negoti-
ated resolution of the case. At sentencing, Healy never voiced a word about the Court’s order from 2 months earlier. The Court is
aware of our law that allows preservation of an issue through a post-sentence motion. However, it is the Court’s view that this
$7,000 restitution figure was not a matter to be resolved at sentencing or, at a restitution centric hearing. This restitution figure
was part of a plea. It was a term of the deal; one which was agreed upon by Healey’s silent conduct. Because it was an agreed upon
term, Healey should not be allowed to litigate the propriety of that figure.
In Commonwealth v. Ortiz, 854 A.2d 1280 (Pa. Super. 2004), the Court upheld the sanctity of the plea agreement when it

disallowed the government to seek a change in that figure. “Restitution was part of the negotiated sentence, the terms of which
certainly induced the defendant to enter the plea. Once the negotiated plea was entered and sentence imposed pursuant to the
terms of the plea set forth on the record, absent changed circumstances, the Commonwealth was bound by its agreement and
precluded from seeking to increase restitution later.” Id., at 1284. While this case involves a convicted citizen, this is not a distin-
guishing characteristic to justify a defendant’s challenge to agreed upon restitution.
Because the restitution amount of $7,000 was agreed upon, the Court’s order should be affirmed. The Department of Court

Records shall forward the certified record of this matter to the Superior Court in due course.

BY THE COURT:
/s/Williams, J.

1 Guilty Plea Transcript (“GPT”), pg. 15, (January 23, 2014). This transcript was filed on September 22, 2014 and has a tracking
number of T14-1963.
2 The sentencing transcript was filed on September 10, 2014 and has a tracking number of T14-1908.
3 Healey’s silence when faced with a duty to speak is persuasive to the Court and contributes to its conclusion. See, Solis-Cohen v.
Phoenix Mut. Life Ins. Co., 198 A.2d 554, 555 (Pa. 1964)(“Silence will not constitute acceptance of an offer in the absence of a duty
to speak.”).
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Commonwealth of Pennsylvania v.
Estela Perez

Commonwealth Appeal—PCRA—Ineffective Assistance of Counsel—Guilty Plea—Deportation Risk—Collateral Consequence—
Constitutionally Defective Advice Given by Counsel

When the immigration consequence is easy to determine, counsel renders ineffective assistance in failing to disclose it to
the client.

No. CC 2008-09911. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—December 17, 2014.

OPINION
On November 5, 2014, the Superior Court ordered this Court to address the 3 issues raised in the government’s Concise

Statement. This opinion accomplishes that task.
At the PCRA hearing, both Ms. Perez and her trial lawyer, Ronald Heyward, testified. The following are the credible facts.

Ms. Perez was never told by her lawyer that she would be deported. Hearing Transcript (“HT”), pg. 11 (August 21, 2013).1 He was
not a counselor on that topic. HT, 18. She told the Court that Heyward was not going to tell me what the consequences were on this
matter. Id. His testimony mirrors Ms. Perez’s recollection. He was asked point blank:

Q: Did you advise her as to the risk of deportation?

A: No. I told her that I did not know what the possibility or ramifications were of a plea to a felony with respect
to deportation.

HT, 47. He also said that he did not go find her an immigration lawyer to accomplish what his client was asking for. HT, 49.
The first assertion of error is that this court erred when it granted PCRA relief on the grounds that counsel was ineffective for

failing to advise her of the potential immigration consequences associated with the entry of her guilty plea. Concise Statement,
¶ 1. As stated the government would be correct. However, this case is not about just telling one’s client that there is a possibility
of deportation,2 it is about the finer nuance from the Padilla decision that has not generated a true consensus.
The U.S. Supreme Court held that counsel must inform a noncitizen defendant as to whether a plea carries a risk of deportation

in Padilla v. Kentucky, 559 U.S. 356, 130 S.Ct. 1473, 1486, 176 L.Ed.2d 284 (2010). But, the Padilla court did not stop there. It also
observed that some potential deportation situations are unclear and uncertain while other deportation situations are truly clear. Id.
at 1483. In the former situation, all counsel needs to do is to advise the client that there is a risk of deportation. Id. However, when
the deportation consequence is truly clear, “the duty to give correct advice is equally clear.” Id. This latter situation - where depor-
tation is certain - was the decision fulcrum on Perez’ IAC claim related to her guilty plea.
Our state Supreme Court has not spoken directly on the topic. However, it has said that Padilla did not abrogate its long-stand-

ing rule that plea counsel need not advise his client of the collateral consequences of a conviction. Commonwealth v. Abraham, 62
A.3d 343, 350 (Pa. 2012). For direct consequences though, Abraham affirmed the principle that advice on such matters must be
part of the guilty plea dialogue.
Therein in lies the dilemma. Our Supreme Court has emphasized that on direct consequence matters the deportation advice

must be certain and not lending itself to equivocation or filled with lawyer speak replete with qualifications. Our Superior Court
has not paid homage to Abraham. In 2 decisions – Commonwealth v. McDermitt, 66 A.3d 810 (Pa. Super. 2013) and Commonwealth
v. Escobar, 70 A.3d 838 (Pa. Super. 2013) – the Court has held that merely advising a non-citizen that a guilty plea may have immi-
gration consequences is satisfactory.3

In McDermitt, the PCRA petitioner said his plea was not voluntary because counsel “gave him inadequate advice as to his
deportation risk”. 66 A.3d at 814. “According to [him], counsel needed to inform him not just that his conviction carried a risk of
deportation, but that he actually would be deported.” Id. In disposing of this claim, the McDermitt court cited the now popular
statement from Padilla “that counsel must inform her client whether his plea carries a risk of deportation.” Id. It then said:
“Clearly, Padilla requires counsel to inform a defendant as to a risk of deportation, not as to its certainty.” Id.
This Court disagrees. The foundation of the disagreement comes from the Padilla decision itself. “When the law is not succinct

and straightforward … a criminal defense attorney need do no more than advise a noncitizen client that pending criminal charges
may carry a risk of adverse immigration consequences. But when the deportation consequence is truly clear, as it was in this case,
the duty to give correct advice is equally clear.” Padilla, 559 U.S. at 369 (emphasis added). Padilla’s crime of conviction was a
marijuana distribution offense of more than 30 grams. The applicable immigration statute was “succinct, clear, and explicit in
defining the removal consequence for Padilla’s conviction”. See, 8 U.S.C. §1227(a)(2)(B)(i) (“Any alien who at any time after admis-
sion has been convicted of a violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States
or a foreign country relating to a controlled substance . . ., other than a single offense involving possession for one’s own use of 30
grams or less of marijuana, is deportable”). Ms. Perez’s convictions were: insurance fraud (count 1-F3); theft by deception (count
2-M2); insurance fraud (count 3-F3), insurance fraud (count 5-F3); and insurance fraud (count 7-F3). From the same section of
immigration law as was used in Padilla, we find a non-citizen convicted of an aggravated felony is deportable. 8 U.S.C. Section
1227(a)(2)(a)(iii). Aggravated felony is defined as:

(M) an offense that- (i) involves fraud or deceit in which the loss to the victim or victims exceeds $10,000;

8 U.S.C. Section 1101(43)(M). At the change of plea proceeding, the government’s summary of evidence showed the total loss to be
$46,617.43. Guilty Plea Transcript, pg. 7 (Aug. 28, 2012)4. Ms. Perez was convicted of an aggravated felony. She was deportable.
The Court found the necessary statutory references with just a few mouse clicks. The ease with which the Court was able to arrive
at the conclusion is a big influence on its decision that the deportation consequence to Ms. Perez was clear and, as such, her trial
lawyer’s advice should have made it certain that she would be deported.
The facts of McDermitt are somewhat different than those here. In McDermitt5, the petitioner was informed during his guilty

plea that “the conviction rendered him deportable” and that he was “already voluntarily going through the channels of deporta-
tion.” 66 A.3d at 812. Similar knowledge was not imparted to Ms. Perez. She only learned for sure that she would be deported after
her guilty plea.
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The Court also gains support for its position from the en banc decision of the Superior Court in Commonwealth v. Descardes,
2014 Pa. Super. 210, 101 A.3d 105 (Pa. Super. 2014)(en banc).6 There the Court summarized the holding of Padilla as follows:

a criminal defense attorney has an affirmative duty to inform a defendant that the offense for which he pleads guilty will
result in his removal from the country.

Id. at *1. There is no equivocation here. There is no bifurcated view depending upon whether the deportation consequence is clear
or not so clear.
Now, for the Escobar decision. As mentioned earlier, Padilla requires certainty when the deportation result is clear. Escobar’s

crime of conviction was a drug conviction just like Padilla’s. Despite the similarity, the Escobar panel7 does not follow U.S. Supreme
Court precedent.

“We do not agree that giving ‘correct’ advice necessarily means counsel, when advising Escobar about his deportation
risk, needed to tell Escobar he definitely would be deported. It is true that 8 U.S.C. § 1227(a)(2)(B)(i) does lead to the
conclusion that Escobar’s PWID conviction certainly made him deportable. However, whether the U.S. Attorney General
and/or other personnel would necessarily take all the steps needed to institute and carry out Escobar’s actual deportation
was not an absolute certainty when he pled. Given that Escobar did know deportation was possible, given that counsel
advised him there was a substantial risk of deportation, and given that counsel told Escobar it was likely there would be
deportation proceedings instituted against him, we find counsel’s advice was, in fact, correct.”

Id., at 841. Disregarding precedent is not the only sin. This analysis would serve to swallow the Padilla exception of concrete advice
when the deportation consequence is clear. The reason that is true is because the Attorney General’s power to “take all the steps”
to “carry out” one’s actual deportation exists for each and every case. Our U.S. Supreme Court knew that power existed in the
hands of a 3rd party when they decided Padilla on federal grounds.
In summary, the advice given to Ms. Perez by her lawyer was constitutionally defective. It did not provide her the certainty of

deportation when the applicable statutes made it a foregone conclusion. The defective advice made her guilty plea unknowing,
involuntary and unintelligently entered into.
The second accusation of error concerns the duress defense. The government complains this court erred when it granted PCRA

relief because counsel was ineffective for failing to investigate a duress defense and discuss it with her. Concise Statement, ¶ 2.
The granting of PCRA relief was not on this basis. This Court found there was merit to the underlying claim consistent with the
law of duress set forth in Commonwealth v. DeMarco, 809 A.2d 256, 261-262 (Pa. 2002) (“(1) there was a use of, or threat to use,
unlawful force against the defendant or another person; and (2) the use of, or threat to use, unlawful force was of such a nature
that a person of reasonable firmness in the defendant’s situation would have been unable to resist it.”). However, the weakness of
the petitioner’s claim concerns the “reasonable basis” step of an IAC claim. The Court finds Mr. Heyward reviewed all the
discovery provided by the government. This packet of information included his client’s statement from January 9, 2007. Exhibit 2.
A duress defense, at least in this scenario, would have included Ms. Perez testifying. Her prior “contradictory statements” were a
hurdle too large for counsel to get around. He made the decision, influenced by his 30 plus years of doing criminal defense work,
that a duress defense would not be a viable option. Based upon hearing Ms. Perez testify8 and review of the exhibits, this Court
concurs with counsel’s view that she would have had taken some hits on the credibility meter.9 That led to a reasoned decision not
to pursue a duress defense.
The government’s final complaint concerns the “lack of prosecution”. According to it, this court erred when it granted PCRA

relief on the grounds that there was a lack of prosecution. Concise Statement, paragraph 3. The Court’s granting of PCRA relief
was not predicated upon a lack of prosecution by the Attorney General’s office. The Court understands the source. The November
25th order says “[t]he Court …note[s] that there has been a lack of prosecution within the proceedings.” The language was meant
to memorialize a fact – the attorney general’s representative not appearing for the hearing scheduled for that day. It was not meant
as a sanction.
The Department of Court Records shall forward the certified record to our Superior Court immediately.

BY THE COURT:
/s/Williams, J.

1 The transcript was filed on September 27, 2013 and has a tracking number of T13-2043.
2 The Court finds as fact that Attorney Heyward advised Ms. Perez that there was a possibility of deportation.
3 Any effort to enlarge the list of decisions to include Commonwealth v. Ghisoiu, 63 A.3d 1272 (Pa. Super. 2013), appeal denied, 74
A.2d 125 (Pa. 2013) should not succeed. Ghisoiu was decided on retroactive grounds and Padilla not applying to cases on collateral
review pursuant to Chaidez v. U.S., —— U.S. ——, 133 S.Ct. 1103, 1105, 185 L.Ed.2d 149 (2013). Id., at 1274.
4 The plea/sentencing transcript was filed on May 30, 2013 and has a tracking number of T13-1103.
5 Judges Ford Elliott, Lazarus and Musmanno made up the panel.
6 Judge Panella was the author of Descardes. He was also on the Escobar panel. The only other overlapping judge was Lazarus. She
was also on the McDermitt panel. So, of the 9 judges on the en banc panel, 6 of them (Bender, Bowes, Donohue, Shogan, Olson and
Wecht) had not spoken on this issue until September 23, 2014.
7 The panel consisted of judges Stevens, Panella and the opinion’s author, Colville.
8 The accented speech pattern would make it difficult - not impossible - for a jury in this particular county, with very few Spanish
speaking residents, to understand her testimony in the same manner an English speaking person would have been understood.
9 The conclusion that she would have had some believability issues on duress does not undercut the Court’s position of believing
Ms. Perez on her first IAC claim – advice on Padilla issue. A role our Supreme Court encourages our trial court’s to be in a PCRA
setting is that of a fact finder, Commonwealth v. Johnson, 966 A.2d 523, 532 (Pa. 2009), and, as such, a witness may be believed in
total, in part or not at all.
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Lindsay Nahay and Christine Nahay v.
UPMC Presbyterian, University Anesthesiology

and Critical Care,
University of Pittsburgh Physicians,

Revathi Toshok, D.O.
Medical Malpractice—Pleading

Plaintiff permitted to pursue informed consent battery claim at trial although complaint pleaded informed consent as
negligence, because defendant failed to file preliminary objections.

No. GD 00-21850. Superior Court No. 1300 WDA 2006.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—September 15, 2006.

OPINION
I. HISTORY - FACTUAL AND PROCEDURAL
On February 11, 1999, Plaintiff, Lindsay Nahay was admitted to UPMC Montefiore to undergo a meniscal transplant of the left

knee. Defendant, Revathi Toshok, D.O., was the anesthesiologist assigned to Mr. Nahay’s procedure. Defendant Toshok adminis-
tered a regional nerve block as anesthesia for the procedure, specifically a left lumbar plexus nerve block and left sciatic nerve
block. As a result of the nerve block, Mr. Nahay complained of loss of sensation to his left lower extremity, parathesia in the third,
fourth and fifth fingers of the left hand, numbness in the scrotum, burning pain in the ball of his left foot and in the toes of his left
foot, loss of bowel and bladder control and erectile dysfunction.
A Complaint was filed alleging negligence on the part of University of Pittsburgh Medical Center Presbyterian (hereinafter

“UPMC”), University of Pittsburgh School of Medicine, University of Pittsburgh Physicians (hereinafter “UPP”), Revathi Toshok,
D.O., (hereinafter “Dr. Toshok”), Michael Kantor, M.D., and Dr. Chen. At the time of trial, the remaining defendants were UPMC,
UPP and Dr. Toshok.
In Count I of the Complaint, Plaintiffs allege negligence on the part of all parties. In Count II of the Complaint, Plaintiffs’

allegations specifically target Toshok, alleging that she failed to obtain the Plaintiffs’ informed consent to undergo the procedure.
(See Count II, Para. 38, (a)). Plaintiffs did not raise lack of informed consent as separate count of battery in the Complaint, but
included the allegation in their general count of negligence. (See Id.).
The case proceeded to trial on January 26, 2006. When the issue arose as to informed consent, or lack thereof, defense counsel

objected and moved to strike on the basis that informed consent had not been properly pled. (T.T. Vol. I at p.159-163).
This Court rejected defense counsel’s argument on the basis that Preliminary Objections had not been filed on behalf of

Dr. Toshok to Plaintiff ’s claim of lack of informed consent. (See Id. at 163-175). Preliminary Objections to the informed consent
claim had been previously filed on behalf of UPMC, UPMC Presbyterian, and University of Pittsburgh Medicine and said objec-
tions were sustained by the Court.
On February 2, 2006, the jury impaneled was ‘charged’ on theories of negligence as well as lack of informed consent. The jury

answered interrogatories and found that Dr. Toshok was not negligent, but that she failed to obtain plaintiff Lindsay Nahay’s
informed consent and that Dr. Toshok’s failure to provide plaintiff with informed consent was a factual cause of plaintiff ’s
decision to undergo the nerve blocks. The jury awarded damages to the Husband/Plaintiff in the amount of $1,060,000. The
Wife/Plaintiff was also awarded $40,000 for her loss of consortium claim.1

Following the six-day jury trial, which resulted in the aforementioned Plaintiffs’ verdict, Dr. Toshok timely filed a Motion and
Amended Motion for Post-Trial Relief. Argument was held on said Motions; and after due consideration, Defendant’s Motions for
Post-Trial Relief were denied. (See Order dated July 5, 2006).
Dr. Toshok filed a Notice of Appeal to the Superior Court of Pennsylvania on July 11, 2006, appealing this Court’s denial of her

Motions for Post-Trial Relief. Defendant was promptly directed to file a Concise Statement of Matters Complained of on Appeal
pursuant to Pa.R.C.P. 1925(b). The 1925(b) Statement was timely filed and this Opinion follows.

II. ISSUES RAISED ON APPEAL

Defendant Toshok raises the following claims of err:

(a) the trial court erred in permitting testimony of Mr. Nahay on the issue of informed consent where objection was
made before [asserting that] informed consent had not been properly pled as a battery;

(b) the trial court erred in holding that Dr. Toshok had waived her objections to the negligent informed consent claim
because Dr. Toshok had not filed preliminary objections or an answer objecting to the claim of negligent informed
consent as plaintiff ’s Complaint failed to state a claim upon which relief could be granted;

(c) the trial court erred in refusing to enter a directed verdict against the plaintiffs and in favor of. Dr. Toshok where
informed consent had not been pled as a battery; and

(d) the trial court erred in charging on the issue of informed consent, over objection, where informed consent had not
been properly pled as a battery.

III. DISCUSSION
It has been, and remains, Dr. Toshok’s position that the Plaintiffs’ did not plead informed consent as a battery, but plead it as

part of Plaintiff ’s count in negligence, and accordingly, Plaintiff failed to state a claim upon which relief could be granted.
Paragraph thirty-eight (38) of the Complaint comes under the heading of Count II, “Lindsay Nahay and Christine Nahay vs. Revathi
Toshok, D.O.”, as opposed to the general count of negligence against all parties in Count I, and reads,

“[t]he negligence, carelessness and recklessness of the defendant, REVATHI TOSHOK, D.O., directly and through her
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agents, ostensible agents, servants, workmen and employees consisted of her failure to conform to the requisite
standard of medical care under the circumstances; to exercise the degree of care and skill, and/or to possess the
degree of knowledge ordinarily exercised or possessed by others in their profession; and to provide and render
reasonable care, in the following respects:

(a) failing to inform plaintiffs of the risks and benefits of the procedures undertaken and to obtain plaintiff ’s informed
consent[.]”

Defense counsel filed Preliminary Objections in regards to the claim of informed consent on behalf of UPMC, University of
Pittsburgh School of Medicine and University of Pittsburgh Physicians, but failed to object to the informed consent allegations
against the individual defendant doctors, Toshok, Kentor, and Chen.2

As a result of the Preliminary Objections filed, an Order was entered sustaining the objections and striking plaintiff ’s claim for
lack of informed consent against the non-physician defendants. (See Order of Judge James, dated November 5, 2001).

The defendant physicians filed Answers and New Matters to plaintiffs’ Complaint. With respect to the informed consent issue,
Dr. Toshok issued the following general denial:

“[t]he allegations in paragraph 38 of Plaintiffs’ Complaint, including subparagraphs (a) through (n), contain
conclusions of law to which no response is required. To the extent that a response is deemed necessary it is
denied that this Defendant was negligent, careless or reckless in any manner whatsoever with respect to the
medical care and treatment provided to Plaintiffs...”

Plaintiffs’ contend that the aforesaid Answer has effectively waived the defense that Dr. Toshok now raises. Dr. Toshok relies
on the premise that plaintiffs’ cannot recover on the theory of informed consent because it was plead as negligence and not a
battery notwithstanding the fact Toshok failed to preliminarily object to same.
The Superior Court has previously ruled in favor of the plaintiffs on this issue, holding that the concept of notice is what is

paramount in one’s complaint. In Yacoub v. Lehigh Valley Medical Associates3, the Court put in plain language, “[t]he purpose
of the pleadings is to place the defendants on notice of the claims upon which they will have to defend. (citation omitted). A
complaint must give the defendants fair notice of the plaintiff ’s claims and a summary of the material facts that support those
claims.”4

Dr. Toshok cannot now make an argument that she was unaware of plaintiffs’ informed consent claim when the Preliminary
Objections filed on behalf of the non-physician defendants were filed by the same defense firm, in the same lawsuit in which she
was a named defendant. There was no surprise or lack of knowledge to the claim of lack of informed consent, the defense was clearly
on notice of plaintiff ’s intent to pursue a claim for lack of informed consent.

Dr. Toshok makes the argument interpreting Pa.R.C.P. § 1020 as a rule that requires strict compliance where non-compliance
or any deviation is fatal to a plaintiff ’s claim. Rule 1020 states:

“(a) [t]he plaintiff may state in the complaint more than one cause of action cognizable in a civil action against
the same defendant. Each cause of action and any special damage, and the demand for relief of each plaintiff in
a separate count containing a demand for relief”.

(e) [I]f a transaction or occurrence gives rise to more than one cause of action heretofore asserted in assumpsit and
trespass, against the same person, including causes of action in the alternative, they shall be joined in separate counts
in the action against any such person. Failure to join a cause of action as required by this subdivision shall be deemed
a waiver of that cause of action as against all parties to the action.”

Dr. Toshok (through her counsel) chose not to file Preliminary Objections or a Motion to Strike the allegations of a lack of
informed consent. Had Dr. Toshok filed said Preliminary Objections or Motion to Strike, the Plaintiffs most likely would have been
given an opportunity to amend their Complaint. Defense counsel chose rather to raise the issue of informed consent at trial, after
having filed a responsive pleading to said issue, and urged the Court to choose form over substance. This Court was not so
persuaded.
The courts of this Commonwealth have similarly frowned on the tactic of raising technical errs ‘at the eleventh hour’ to deny

relief; “the niceties of procedure and pleading make fine intelligence games for lawyers but should never be used to deny ultimate
justice.” See Holmes v. Lankenau Hospital, 627 A.2d 763, 766 (Pa Super. 1993).5

IV. CONCLUSION
When the issue of informed consent was first presented at trial it was not a surprise to Dr. Toshok. Dr. Toshok was not prej-

udiced by this Court’s ruling, the defense was fully aware and able to mount a defense to this claim. To sustain Dr. Toshok’s
objection to a claim of lack of informed consent during the trial would have been contrary to the case law set forth above, a
liberal interpretation of the Rules of Civil Procedure as well as principles of fairness. For the above set forth reasons, this
Court respectfully requests the Superior Court of Pennsylvania to affirm this Court’s Order of July 5, 2006.

BY THE COURT:
/s/Della Vecchia, J.

Date: September 15, 2006

1 An Amended Molded Verdict was entered and dated February 15, 2006.
2 It must be noted that the same law firm represented all Defendants.
3 805 A.2d. 579 (Pa. Super 2002). Allowance of Appeal denied. 825 A.2d. 639 (Pa. 2003)
4 Yacoub, 805 A.2d. at 588.
5 This Court is compelled to note that the Defendants were represented by very able trial counsel who did not conduct or partici-
pate in the pre-trial matters of this case.
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Erie Insurance Exchange v.
Eugene Baker

Motor Vehicle—Insurance

A household exclusion is valid in a Pennsylvania motor vehicle insurance policy.

No. GD 01-13165. Superior Court No. 1175 WPA 2006
In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—August 25, 2006.

OPINION
The present appeal originates as a result of a Motion for Judgment on the Pleadings in the above-captioned Declaratory

Judgment action filed by the Plaintiff, Erie Insurance Exchange (hereinafter “Plaintiff”). At the time of argument, this Court was
serving as the Motions Judge for the Civil Division of the Court of Common Pleas of Allegheny County, Pennsylvania. The Motion
was granted by Order of Court dated June 19, 2006, and this appeal by Eugene Baker follows.

I. HISTORY - FACTUAL AND PROCEDURAL
The cause of action arises from a motorcycle accident which occurred June 7, 1999. At such time, Eugene Baker (hereinafter

“Baker”) sustained injuries when he was struck by a motor vehicle that was making a left turn in front of Baker’s motorcycle.
Baker sustained a tibia fracture as well as rib fractures, which resulted in him being hospitalized for several days. The injuries
also necessitated Baker’s stay in are habilitation facility for several days subsequent to his release from the hospital. Damages
incident to the accident also included wage loss for a period immediately following the accident.
Baker subsequently settled with the operator of the negligent vehicle for the operator’s policy limit of $15,000. This settlement

was entered into with the knowledge and permission of Erie Insurance Company. In addition, Baker had a policy of insurance
through Universal Underwriters Insurance Company (“Universal”) covering the motorcycle which was involved in the accident.
Baker had paid Universal premiums for stacked underinsured motorist coverage and he was subsequently paid $15,000 based on
said coverage.
In addition to his policy with Universal, Baker had an automobile policy through Erie Insurance Group. The declaration included

coverage on three automobiles covering the time period involved herein. Baker paid premiums for stacked underinsured motorist
coverage of $100,000 per person and $300,000 per accident.
Unsatisfied with the two (2) payments of $15,000 (totaling $30,000), Baker notified Erie Insurance Group of his intention to

pursue an underinsured motorist claim against Erie. Erie Insurance Group denied Baker’s claim citing a “household exclusion”
clause in Baker’s policy. Based on Baker’s claim and Erie’s subsequent denial, Erie initiated this declaratory judgment action.
This Court held that due to the undisputed facts of this case, the law is clear that no recovery on Erie’s policy is permissible.

Accordingly, the Court granted Plaintiff ’s Motion for Judgment on the Pleadings. (See Order June 19, 2006).

II. ISSUES RAISED ON APPEAL
Defendant asserts the following claims of err:

1. The trial court erred in granting Plaintiff ’s, ERIE INSURANCE EXCHANGE, Motion for Judgment on the
Pleadings where the facts averred, as a matter of law, fail to establish that no recovery is possible for the Defendant.

2. The trial court erred in determining that underinsured motorists (UIM) benefits are not required to be provided by
the Plaintiff, ERIE INSURANCE EXCHANGE, to Defendant, EUGENE BAKER, under Section 1738 of the
Pennsylvania Motor Vehicle Financial Responsibility Law (MVFRL) and in allowing Plaintiff, ERIE INSURANCE
EXCHANGE, to circumvent the strict requirements of the stacking under MVFRL through the use of the household
exclusion in the Erie policy.

3. The trial court erred in its application of the decision rendered by the Supreme Court of Pennsylvania in Prudential
Prop. & Cas. Ins. Co. v. Colbert, 572 Pa. 82 (Pa. 2002) in that Colbert was based solely upon an analysis of whether a
household exclusion violated public policy and did not consider whether the household exclusion violated the terms
of the MVFRL.

4. The trial court erred in its determination that Section 1738 of the MVFRL does not require Plaintiff, ERIE INSUR-
ANCE EXCHANGE, to provide UIM to Defendant, EUGENE BAKER, when Defendant, EUGENE BAKER, purchased
stacked UIM from Plaintiff, ERIE INSURANCE EXCHANGE, and purchased stacked UIM from Universal
Underwriters Insurance Company covering the motorcycle which was involved in the accident.

5. The trial court erred in its determination that section 1738 of the MVFRL does not require Plaintiff, ERIE INSUR-
ANCE EXCHANGE, to provide UIM to Defendant, EUGENE BAKER, when Plaintiff, ERIE INSURANCE
EXCHANGE, had a practice of refusing to insure motorcycles, causing Defendant, EUGENE BAKER, to have to
purchase insurance including UIM from Universal Underwriters Insurance Company to cover the motorcycle which
was involved in the accident.

6. Defendant reserves the right to raise such other issues as a review of the record may reveal.

III. DISCUSSION
Judgment on the pleadings is proper where the pleadings evidence there are no material facts in dispute such that a trial by

jury would be unnecessary.1

This matter arises out of a claim against a policy of motor vehicle insurance, a “Pioneer Family Auto Policy”, issued by Erie
Insurance Exchange to Baker specifically identified as Q02-1803113, (hereinafter “Erie policy”). The policy contained an unin-
sured/underinsured motorist coverage endorsement (hereinafter “the endorsement”).
The above-referred to “endorsement” contained a ‘household exclusion’ clause. This endorsement states that the insurance does

not apply to “damages sustained by anyone we protect while occupying or being struck by a motor vehicle owned by you or a
relative, but not insured under for Uninsured or Underinsured Motorists coverage under this policy.”
Baker admitted to being in an accident occurring on or about June 7, 1999, in which he was operating his 1999 Harley Davidson
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motorcycle. (Complaint, ¶ 7; Answer and New Matter, ¶ 7). Baker further admits that he did not insure the motorcycle through Erie.
(Complaint, ¶ 14; Answer and New Matter, ¶ 14). Baker also admits that he made a claim for underinsured motorist benefits against
the Erie policy. (Complaint, ¶ 9, Exhibit C to Erie’s Complaint; Answer and New Matter, ¶ 9). These facts are not in dispute and are
determinative of the issue(s) raised.
Baker’s claim for underinsured motorist benefits against the Erie policy is contrary to the explicit language of the endorsement,

also known as the “household exclusion”. It is Baker’s contention that the endorsement, and Plaintiff ’s refusal to provide UIM
benefits is contrary to Section 1738 of the Pennsylvania Motor Vehicle Financial Responsibility Law (hereinafter “MVFRL”).

75 Pa.C.S.A. § 1738(a) states: [w]hen more than one vehicle is insured under one or more policies providing uninsured
or underinsured motorist coverage, the stated limit for uninsured or underinsured coverage shall apply separately to
each vehicle so insured. The limits of coverage[s] available under this subchapter for an insured shall be the sum
of the limits for each motor vehicle as to which the injured person is an insured.

Baker’s argument is not a novel argument, this argument has been considered and explicitly rejected by the courts of this
Commonwealth. In Nationwide Mutual Ins. Co. v. Harris2, the Superior Court held, “by inserting a household exclusion (clause) in
a policy, an insurer can preclude stacking by otherwise covered insureds, the language of § 1738(a) notwithstanding”. (Id at 885).
In 2004, the Superior Court again considered the effect that the household exclusion has on § 1738(a) and held, “[w]hatever the
rules relating to stacking, the household exclusion clause is valid and enforceable, and does not violate public policy”. State Farm
Fire and Casualty Co. v. Craley, 844 A.2d 573, 574 (Pa.Super. 2004). Affirmed by, 895 A.2d 530 (Pa. 2006).
Under similar, if not identical circumstances, the Supreme Court has held that voiding a household exclusion would compel an

insurer to underwrite unknown risks that the insureds neither disclosed nor paid to insure and provide gratis or double coverage.
(See Prudential Property and Casualty Ins. Co. v. Colbert, 813 A. 2d 747, 754-755 (2002)). This Court found no language within the
Plaintiff ’s endorsement that conflicted with, or was prohibited by, the statutory requirements of 75 Pa.C.S.A. § 1738(a).
Pennsylvania Courts have made their own determination concerning public policy on the matter at issue and it is directly

opposed to Baker’s theory of what is contrary to the public’s policy. In Rudloff v. Nationwide Mutual Ins. Co.3, the Superior Court
held that the household exclusion is in keeping with the public policy of reducing the cost of motor vehicle insurance:

[A]n insurer will logically demand higher premiums for the greater anticipated risk associated with providing insur-
ance that extends UIM coverage to insureds while operating or occupying vehicles which they or a relative within the
house-hold own and yet are not insured for UIM coverage under the insurer’s policy.

The household exclusion in this case permits [the insurer] to eliminate its exposure to an unknown factor, i.e., the
number of cars owned by members of the household and not insured with [the insurer]. Were [the insurer] not
permitted to limit its risk exposure by means of a household exclusion, then it would surely demand higher premiums
to insure against the expanded risk.

IV. CONCLUSION
Baker has recovered all of the compensation which he was eligible to receive under the applicable policies of insurance. Baker

recovered from both the tort-feasor and the insurer of the vehicle in which he was operating when injured. To allow Baker to recover
from Plaintiff would put Plaintiff in the position of insuring vehicles (i.e. motorcycles) which Baker admits Plaintiff specifically
said it would not insure. Baker’s requested relief is contrary to public policy and the law of this Commonwealth.
For the above set forth reasons, this Court respectfully requests that the Superior Court of Pennsylvania affirm this Court’s

Order of May 19, 2006.

BY THE COURT:
/s/Della Vecchia, J.

Date: August 25, 2006

1 Pennsylvania Financial Responsibility Assigned Claims Plan v. English, 664 A.2d 84, 86 (1995)
2 826 A.2d 880 (Pa.Super. 2003).
3 806 A.2d 1270 (Pa.Super. 2002), quoting Burstein v Prudential Property Ins. Cas. Ins. Co., 801 A.2d 516, 520 (Pa. 2002).

Commonwealth of Pennsylvania v.
Akeem Page-Jones

Criminal Appeal—Homicide—Sufficiency—Sentencing (Discretionary Aspects)—Miller v. Alabama—
de facto Life Sentence—Duress—Inflammatory Photos

Juvenile murderer receives sentence of 55 years to life based upon the extreme heinousness of the crime.

No. CC 201104298. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—December 19, 2014.

OPINION
On May 29, 2013, Appellant, Akeem Page-Jones, was convicted by a jury of one count of Criminal Homicide, one count of Arson-

Danger of Death or Bodily Injury, one count of Arson-Inhabited Building or Structure, one count of Possession of a Firearm by a
Minor, one count of Theft by Unlawful Taking-Movable Property and six counts of Recklessly Endangering Another Person
(REAP). Appellant was sentenced on the Homicide count to 55 years to life with a consecutive period of 5 to 10 years aggregate on
the remaining counts.1 Appellant’s Post Sentence Motion was granted in part and denied in part on September 9, 2013. Appellant
filed a Notice of Appeal on October 7, 2013 and a Statement of Errors Complained of on Appeal on August 20, 2014.
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MATTERS COMPLAINED OF ON APPEAL
Appellant, in his Concise Statement, raises five issues on appeal. First, Appellant alleges his sentence is manifestly excessive,

unreasonable and an abuse of discretion, as it failed to adequately consider the nature and characteristics of the crime and the
defendant, focused solely on the serious nature of the crime and was contrary to the norms underlying the sentencing code.
(Concise Statement of Errors to be Raised on Appeal, p. 3.) Appellant next asserts that the sentence is unconstitutional under the
Pennsylvania Constitution and the 8th Amendment to the United States Constitution, as expressed in Miller v. Alabama, 132 S.Ct.
2455 (U.S. 2012). Id. at 3-4. Appellant asserts that the evidence was insufficient to prove that he killed Teesa Williams and that he
did not act under duress. Id. at 4. In addition, Appellant asserts that this Court erred by admitting inflammatory, cumulative and
prejudicial autopsy photographs as their probative value was outweighed by their prejudicial effect. Id.

SUMMARY OF THE CASE
Theresa Williams Dawson, mother of the victim Teesa Williams, testified that on March 22, 2011, Dawson left her home at 6:15

a.m. to go to work. (Transcript of Jury Trial of May 20-29, 2013, volume one, hereinafter TT12 at 51) Dawson’s seventeen year old
mentally retarded daughter, Teesa, remained at home to await the school bus, per their normal routine. Id. at 52. At 6:25 a.m., Teesa
called Dawson to say she was on the bus. Id. at 56. Dawson did not believe her because she could not hear in the background any
other children’s voices. Id. Later that morning she received a call from Teesa’s school indicating that a neighbor had reported the
Dawson’s house was on fire. Id. at 57. Although one of the police officers on scene originally told Dawson that Teesa was fine, Teesa
did not survive the fire. Id. at 58-59.
Dawson further testifies that her living room television had cable box, a DVD player, and a month old PlayStation 3 video game

system. Id. at 61. Dawson was shown pictures of her home after the fire and she testified that the television was moved away from
the wall and some dried flowers and twigs were missing from a vase near the front door. Id. at 61, 63. Dawson was later shown a
picture of a purse and identified it as belonging to her and located in her home prior to the fire. Id. at 68.
Penn Hills Police Officer Andrew Kolek testified that he was dispatched to 11276 Azalea Street at 9:47 a.m. for a report of heavy

smoke coming out of a house. Id. at 72-73. Officer Kolek was the first to arrive at the scene and he attempted to determine if any-
one was inside. Id. at 74. Although the front door was locked, the officer gained entry via a side door that was left a few inches ajar.
Id. at 76-7. Officer Kolek entered the kitchen, yelled 3-4 times to determine if anyone was further inside, but was quickly forced
to retreat due to the intense heat of the fire and his lack of protective equipment. Id. at 77-78.
Greg Renko, a volunteer firefighter for fifteen years, most recently with the Penn Hills Fire Department, testified that he was

dispatched at 9:48 a.m. to Azalea Drive and he arrived at the scene seven minutes later, at 9:55. Id. at 84.While searching the home
for individuals who may have been trapped inside, he found the victim, Teesa Williams, face down on the floor of the last bedroom
on the first floor. Id. at 92. He testified to observing an increased heat intensity and very dark, thick smoke emanating from that
room. Id. Teesa had visible burn marks on her back and shoulder blade and her underwear had been pulled down to her thighs. Id.
at 93. Renko carried her out of the building, and once safely outside, laid her down on her back. He then observed trauma to Teesa’s
face. Id. at 93-94. Teesa appeared to be unconscious and not breathing when Renko got her outside and turned her over to medics
for treatment. Id. at 97-98.
Renko returned to the bedroom and observed a bloody pillow on floor where Teesa had been and a bloody handprint on a dresser

nearby. Id. at 98. Renko observed charring on a rug on the floor, and embers smoldering on the floor to the right hand side of the
bed closest to the closet door. Id. at 99. As he extinguished the smoldering item, he observed it to be a roll of paper towels. Id.
Shortly thereafter, Renko secured the room with yellow “Caution” tape. Id.
Sean Gongaware, a volunteer firefighter with the North Bessemer Community Volunteer Fire Department, testified that he also

went inside the Azalea Street residence and entered the bedroom at the end of the hall. Id. at 110-11. As part of his secondary
search, he found a pile of debris in the bedroom. Id. at 112. While he was moving around the pile, which appeared to be clothing
and blankets, a roll of paper towels spontaneously reignited. Id. at 112-113.
Deputy Fire Marshall Michael Liko of the Allegheny County Fire Marshall’s Office testified as an expert witness in the field of

fire origination and fire investigation. Id. at 117. He determined that the fire originated in the kitchen on the right hand side of the
natural gas stove, specifically on the countertop towards the back part of the backsplash wall. Id. at 143. He further determined
that the cause of the fire was incendiary, meaning that it was intentionally set. Id. In his expert opinion, the fire was set with some
sort of combustible material on the countertop, such as paper towels, napkins or a dishtowel. Id. at 145.
Chief Deputy Fire Marshall Donald Brucker testified that he was in charge of overseeing the processing of the back bedroom.

Id. at 157. Looking into the bedroom, he observed remnants of burned paper towels and twig material. Id. at 162. He described the
twigs as consistent with stems of flowers or some similar type of decoration. Id. at 164. A burned afghan blanket and a bloodstained
pillow were also on the floor. Id. at 163-164. He determined that the origin of the fire in the bedroom was the floor, and the cause
was incendiary. Id. at 175. Chief Brucker’s expert opinion was that the dried flower arrangement Dawson noted was missing from
the vase by the front door. i.e. the twig material, was used to facilitate movement of fire. Id. at 176. He further determined that the
kitchen and bedroom fires were remote and unconnected to each other. Id. at 177. He testified that the fire damage to the bedroom
was a result of an open flame being applied to material which was subsequently applied to the victim. Id. at 178.
Detective Timothy Langan testified that he was called to the scene after the victim was found in the home. (TT2 9) While

processing the scene, Detective Langan observed a spent .22 caliber casing on a crumpled pair of women’s jeans on the bedroom
floor next to the victim’s bed. Id. at 25. He also found a small bullet hole in the lower portion of the closet door. Id. at 28. A
projectile was located in a shoe box inside a bag in the closet. Id. at 34. In addition, Detective Langan recovered a cell phone from
on top of the bed. Id. at 41.
Linda Beaudry, a neighbor of the victim, testified that on the day of the fire, she saw a boy walking down an adjacent driveway

carrying a purse that had a video game system sticking out the top. Id. at 78. She identified Commonwealth Exhibit #7 as the same
or very similar to the purse she saw that day. Id. at 82. She described the boy as clean cut, somewhat large build and approximately
in his late teens. Id. at 83. She further testified that she saw no one with him. Id. at 84.
Detective Anthony Perry with the Allegheny County Police Department, homicide section, testified that, with the consent of

Carolyn Page-Jones (Appellant’s adoptive mother, biological maternal grandmother and the owner of the house, hereafter referred
to as Grandmother) he and other officers searched Appellant’s residence. Id. at 93-94. Specifically, Detective Perry searched the
finished basement area and found a four drawer metal file cabinet. Id. at 94. Detective Perry found a tan Dolce and Gabanna purse
inside the file cabinet and stated that Commonwealth Exhibit #7 was the bag retrieved from inside the file cabinet. Id. Both
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Appellant and his Grandmother denied knowledge or ownership of the purse. Id. at 95.
Nathan Hoye testified that he had been involved in an online relationship with Teesa for a few weeks and had met her in

person just a couple of days prior to her death. Id. at 102. When they met in person, another individual was present, a light skinned,
heavy set male with a cast on his arm. Id. at 104. The day Teesa died, Hoye tried to text and call her between 9:00 a.m. and 12:00
p.m. but Teesa did not answer. Id at 106-107.
Joseph King testified that in 2011 he owned a .22 caliber pistol which he had purchased off the streets. Id. at 129. He and

Appellant were friends, and took pictures of themselves with the gun. Id. at 132. The day before Teesa died, King and Appellant
were trying to repair the gun. Id. at 130. Appellant volunteered to test fire the gun in the woods. Id. at 131. After Appellant left
King’s house with the gun, Appellant called King and told him that Appellant had fired two shots and then the gun jammed. Instead
of returning the gun to King, Appellant told King via cell phone that someone had seen him shoot the gun so he would return it in
the morning. Id.
The following day, King first found out about the fire and Teesa’s death at approximately 2:00 p.m. when a friend called him.

Id. at 135. King called Appellant to tell him about Teesa because Appellant had told King the day before that he was having a
sexual relationship with Teesa. Id. Appellant responded, “that’s crazy.” Id. at 136. An hour or two later, Appellant went to King’s
home and sold him a PlayStation 3 video game system for $100.00. Id. From there, King’s uncle took the PlayStation to his girl-
friend’s house, where the police eventually recovered it.3 Id. at 142.When he brought over the PlayStation, Appellant also returned
the gun and told King that one of the bullets was missing. Id. at 137. Later that same day, King sold the gun to Maclain Cupid. Id.
at 139. Cupid confirmed in his testimony that he purchased a gun and ammunition from King that day. Id. at 210. Cupid gave the
gun to one of the homicide detectives after the detective informed him that the gun had been used to kill Teesa. Id. at 212.
At approximately 9:00 p.m. on the night of the fire and Teesa’s death, Detective Gregory Matthews conducted an interview with

Appellant who was accompanied by his grandparents. Id. at 227. Appellant initially stated that he became aware of the fire and
Teesa’s death at around 2:00 p.m., when he was calling people to try to get a ride. Id. at 231. After Appellant’s arrest two days later,
Detective Matthews conducted a second interview of Appellant. Id. at 243. This time Appellants grandparents and his biological
mother were present. Id. At this interview, Appellant admitted that he had bragged to King about having a sexual relationship with
Teesa. Id. He further admitted to having King’s gun and firing it twice the night before Teesa’s death. Id. at 249.
During Detective Matthews interview, Appellant agreed to let the detective download the contents of his phone. Id. at 232. One

of the pictures on Appellant’s cell phone showed him holding a .22 caliber gun. Id. at 233. In the same photo, which Appellant
testified was him, Appellant has a cast or bandage4 on his hand. Id. at 483. Detective Matthews stated that Appellant adamantly
denied any phone calls or text messages between himself and Teesa. Id. at 235. Appellant later testified at trial that he had called
and/or texted Teesa both the day before and the day of Teesa’s death. Id. at 443-445. Appellant also admitted at trial that he deleted
everything on his phone relative to Teesa. Id. at 491.
Detective Matthews testified that Appellant told him during this interview that on the morning of Teesa’s death, shortly before

7:00 a.m., Appellant knocked on King’s door with the intent to return the gun. Id. at 250. When King did not answer, Appellant went
to Teesa’s home. Id. Appellant said that Teesa let him in, and a black male in his 20’s who Appellant did not know was already in
Teesa’s living room. Id. Appellant claimed this unknown individual somehow obtained the gun, shot Teesa in the hallway outside
of Appellant’s line of sight, dropped the gun and ran out of the house. Id. at 252. Appellant said he then pickup up the gun, placed
it in a purse and left the residence as well. Id.
When Detective Matthews informed Appellant that the evidence did not correspond to Appellant’s explanation, Appellant

offered another version of events. Id. at 251. Appellant said that when he arrived at Teesa’s house, an unknown male was already
in the home. Id. Appellant took off his coat, sat down in the living room and started watching TV. Id. Next, the unknown male
followed Teesa down the hallway, and Appellant followed the unknown male. Id. at 255. Appellant said that the unknown male shot
and killed Teesa in the hallway outside the bedroom door. Id.
Detective Matthews then told Appellant that the ballistic evidence did not support the location of the shooting as described by

Appellant. Id. Appellant, in his third explanation to police, indicated he had acted alone and no unknown black male had been in
the residence. Id. Appellant told the detective that Teesa was obsessed with wanting to hold the gun, that a struggle ensued, and
the gun went off one time. Id. at 266. Appellant decided to set her on fire, so he took an afghan and laid it across the right side of
her body. Id. He said that he took some dried weeds or flowers and used the stove in the kitchen to ignite them. Id. at 267-268. He
specifically indicated that he used the back right burner to ignite the dried flowers and also piled some flammable items on the
stove to try to burn the house down. Id. at 268-269. He said that it took several attempts to light the afghan on fire, and that he
observed Teesa flinch as she felt the pain of the flames from the torch-like dried flowers against her skin. Id. He said that he found
a purse in the mother’s bedroom and used it to carry the PlayStation and a few video games out of the residence when he left. Id.
at 270.
Homicide Detective Patrick Miller obtained the subscriber information and call detail logs from Teesa’s phone, which had been

recovered from her bed. Id. at 332. According to those records, on the night before her death, several calls or texts were sent from
Appellant’s cell phone to Teesa’s cell phone. Id at 334. The cell phone exchanges continued the next morning. Id. The last contact
from Appellant to Teesa was a call at 6:30 a.m. on the morning of her death. Id. Detective Miller testified that the records indicate
that at 9:30 a.m., Hoye also texted Teesa.
Pamela Woods, an employee of the Allegheny County Medical Examiner’s Office, and an expert in forensic science with regard

to trace evidence, testified that fibers taken from Teesa’s esophagus and stomach were consistent with the burnt flowers recovered
from the scene. Id. at 321, 327-328. Daniel Wolfe, from the same department, testified as an expert in forensic science, specifically
gunshot residue, that based on his analysis of the gunshot residue kit, no particles associated with gunshot residue were detected
on Teesa’s hands. Id. at 346, 348. Wolfe testified that the results were inconclusive, meaning that because residue was not found
on Teesa’s hands, he could not conclude that her hands were in close proximity to the firearm when it went off, thus refuting
Appellant’s story about a struggle over the gun. Id. at 349.
Dr. Karl Williams, Chief Medical Examiner of Allegheny County, testified that he performed an autopsy of Teesa. Id. at 362. He

stated that Teesa had a gunshot wound going from under her chin upward, fracturing the mandible before exiting the head lateral
to the right eye. Id. at 373. After examining skin tissue around the entry wound under a microscope, he determined from the pres-
ence of gunshot residue that the barrel of the gun when it was discharged was against the skin surface. Id. at 381. Additionally,
micro tears surrounding the entrance wound support the conclusion that Teesa was shot at close range. Id. at 382. He also opined
that the gunshot wound alone would not have been fatal, as the bullet never entered Teesa’s brain. Id. at 383. Dr. Williams testi-
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fied that Teesa was alive when the fire started, because he found soot lining her upper airways, trachea and the upper parts of her
lungs. Id. at 385. Teesa’s carbon monoxide saturation level was recorded at 40 percent, which was high enough to indicate both
that she was alive when she was exposed to a flaming object, and that the fire and resulting smoke were significant contributory
causes to her death, along with blood loss and the resulting filling of her lungs with blood. Id. at 386.
Raymond Everett, from the Allegheny County Office of the Medical Examiner testified as an expert in firearms and tool marks,

specifically bullet trajectories. Id. at 398. He testified that, based on the trajectory the bullet must have travelled, it was not
plausible in this case for two people to have struggled over a gun and the gun to have discharged accidentally. Id. at 410.
Conversely, a plausible explanation would be that the shooter was standing behind the victim with the victim bent over. Id. at 412.
He was also able to determine that the .22 caliber pistol recovered and examined was operable but in poor condition. Id. at 422.
He determined the cause of death to be a combination of the gunshot wound causing blood loss and the pooling of blood in Teesa’s
lungs along with smoke inhalation. The manner of death was homicide. Id. at 430-431.
Appellant testified in his own defense. He admitted that he lied to police and gave them numerous accounts of the events which

transpired. Id. at 466. He stated that he did so because he was afraid of King, whom Appellant said was the real assailant. Appellant
said he was present during the shooting and that King had threatened to kill Appellant and his family if he didn’t cooperate by
giving King a burning afghan to throw on Teesa and by taking the PlayStation afterwards. Id. at 467. He admitted that he called
King ten times after Teesa’s death, and later that afternoon went to King’s house, despite Appellant’s assertion that King had
threatened to kill him. Id. at 489.

DISCUSSION
Appellant argues that the Court erred at his sentencing by exclusively focusing on punishment and failing to give appropriate

weight to numerous factors suggested by Appellant, specifically his rehabilitative needs and the nature and characteristics of
Appellant. Before addressing the substantive issue, Appellant must raise a substantial question that his sentence is not appropriate
under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). The determina-
tion of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis. Commonwealth
v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances a colorable argu-
ment that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or (2) contrary to the
fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa.Super. 1987).
An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise a

substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa.Super. 561, 629 A.2d 1012 (1993);
Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge goes to the weight accorded the
evidence and will not be considered absent extraordinary circumstances. McKiel, 427 Pa.Super. at 564, 629 A.2d at 1013.
Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). Therefore, Appellant’s allegation of error, that this Court failed

to consider both the nature and characteristics of Appellant, as well as the rehabilitative needs of Appellant, does not raise a
substantial question for appellate review.
Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is

whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

This Court considered numerous factors in sentencing Appellant, including two Pre-Sentence reports. (Transcript of Sentencing
hearing of August 26, 2013, hereinafter ST at 2) The Pennsylvania Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors…Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).
When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of

the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 Pa.C.S.A.
§ 9721(b). This Court sentenced Appellant on the Homicide count to 55 years to life with a consecutive period of 5 to 10 years on
the separate crime of Arson as that crime victimized Teesa’s entire family and placed both neighbors and emergency responders
at risk. The 5 to 10 year sentences for each Arson count, run concurrent to each other but consecutive to the Homicide count,
represent the bottom of the standard range of the Sentencing Guidelines for those charges. With respect to the Homicide count,
sentencing guidelines had not yet been adopted but were in the proposed stage. (ST at 57) This Court sentenced Appellant in accor-
dance with the proposed guidelines.5

While this Court fully supports and acknowledges the scientific evidence and case law generally regarding the need to treat
juvenile offenders differently than adults, Appellant has demonstrated through his pattern of conduct over his lifetime and the
most heinous and callous nature of this crime that he does not think or behave as a typical juvenile. Rather, the Pre-Sentence
Report, when considered along with the facts of this case paint a picture of Appellant as someone who is a danger to the commu-
nity, at high risk to reoffend, and not amenable to treatment. Despite a stable placement with loving, supportive grandparents since
age three, he exhibited significant behavior problems in his home as early as five years old. (ST 11) He has had an IEP6 based on
his behavior since he started school at age five. Id. His grandmother reported that he was burglarizing homes in the neighborhood
by the age of ten, and by the time he was fifteen he had been adjudicated on eight delinquency petitions. His offenses included
punching a teacher in the face and robbing a pizza delivery man under threat of violence.
As to the present offense, having served on the bench for twelve years, this homicide stands out as one of the most horrific acts

this Court has ever heard. The evidence strongly suggests that Appellant attempted to engage in a sexual encounter with a
mentally challenged girl he had known from the age of four or five. When she resisted his sexual advances, he shot her in the head.
While she was still alive, he attempted to set her on fire. He noted that he knew Teesa was still alive because he saw her flinch in
pain from the dried flower torch he used to try to ignite her body. Appellant nevertheless callously and selfishly took the time as
he was exiting the house to steal a PlayStation and later sell it to his friend. He lied to the police several times, and ultimately
attempted to implicate his friend King for his own crimes. Finally, at sentencing, after listening to Teesa’s mother give the most
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heartbreaking victim impact statement this Court has ever heard (ST 44-55), while all others in the courtroom were at or near
tears, this Court observed Appellant laughing and appearing to joke with counsel.7 Still, this Court afforded Appellant a window of
opportunity to show the Parole Board at some point that he deserves to regain his freedom and live out the balance of his life in
the community, something Teesa lost the chance to do, at his hand, when she was only 17.
While Appellant clearly evidences a substantial need for treatment for his aggression issues, extraordinary lack of empathy and

criminogenic thought process, in imposing sentence this Court must also consider the safety of the community and Appellant’s
long-standing and continued inability or unwillingness, despite all treatment efforts, to conform his behavior to the reasonable
rules of society. This Court did not err in imposing what is now considered to be a mitigated range sentence.
Next, Appellant alleges his aggregate sentence of 60 years to life is unconstitutional under Article I, Section 13 of the

Pennsylvania Constitution and the United States Constitution, Eighth Amendment ban on Cruel and Unusual Punishment. In Miller
v. Alabama, the Supreme Court held that “mandatory life imprisonment without parole for those under the age of 18 at the time of
their crimes violates the Eighth Amendment’s prohibition on cruel and unusual punishments.” Miller v. Alabama, 132 S.Ct. 2455
(2012). The Miller Court relied on Roper v. Simmons 125 S.Ct. 1183 (2005), which held that the execution of juveniles is prohibited
by the Eighth Amendment. The Eighth Amendment “guarantees individuals the right not to be subjected to excessive sanctions.”
U.S. Const. amend. XIII. Following the reasoning in Roper, the Supreme Court in Miller found that youth’s lack of maturity, control,
and other factors distinguish them from adult offenders. Id. at 2458 (2012). The Court also relied on the decision of Graham v.
Florida, 130 S.Ct. 2011 (2010), which held that it is cruel and unusual punishment to sentence juveniles convicted of non-homicide
crimes to incarceration for life without the possibility of parole. Id. The Court in Miller further stated that the Graham Court
recognized life without the possibility of parole as comparable to the death penalty. Id. at 2459. This reality caused the Miller Court
to urge sentencing judges to strongly consider the “mitigating qualities” of children, even for offenders convicted of homicide,
before imposing a sentence of life without the possibility of parole. Id.
Appellant attempts to argue that because the “normal life expectancy” for a male in the United States prison system is shorter

than a similarly aged male outside of prison, a sixty year minimum sentence is tantamount to life. Under the facts of this case, this
Court is not swayed by Appellant’s argument that his sentence is excessive. First, Appellant is raising an argument on appeal that
he did not argue at sentencing. He has failed to provide evidence of these statistical assertions. Even if Appellant had produced
such evidence at sentencing, these statistics fail to take into account the unique characteristics and circumstances of the individual
offender and his argument, if accepted, would usurp this Court’s mandate to sentence Appellant in accordance with the sentencing
factors listed at 42 P.S. § 9721(b). Notwithstanding Appellant’s argument to the contrary, this Court did not sentence Appellant to
a life sentence without possibility of parole, although the courts do retain the ability to do so post-Miller. The Pennsylvania Supreme
Court states in Commonwealth v. Batts, 66 A.3 286, 296 (Pa. 2013):

Miller neither barred imposition of a life-without-parole sentence on a juvenile categorically nor indicated that a life
sentence with the possibility of parole could never be mandatorily imposed on a juvenile. See id. at ––––, 132 S.Ct. at 2469.
Rather, Miller requires only that there be judicial consideration of the appropriate age-related factors set forth in that
decision prior to the imposition of a sentence of life imprisonment without the possibility of parole on a juvenile. See id.
at ––––, 132 S.Ct. at 2467–68.

In his third allegation, Appellant makes two separate claims that the evidence was insufficient. In the first sufficiency claim,
he argues that the Commonwealth did not prove that he killed Teesa Williams; in the second he claims that the Commonwealth
failed to establish that his actions were not under duress. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have
been established beyond a reasonable doubt… This standard is equally applicable to cases where the evidence is
circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

In the case sub judice, the evidence more than supported the conclusion that appellant was both the shooter and the arsonist
responsible for Teesa’s death. Regardless of his multiple stories, the jury was free to believe Appellant’s statement that he was the
shooter, even if they did not believe the shooting occurred accidentally, in light of the ballistic evidence. Appellant’s description of
the manner in which he burned Teesa corresponded to the physical evidence recovered from the scene. Unlike his misplaced
attempt to implicate King, Appellant had a pre-existing relationship with the victim, deleted his own cell phone records of calls
and texts between them and gave five different statements to the police. A purse, belonging to the victim’s mother, was found at
Appellant’s residence, again consistent with Appellant’s ultimate confession that he took a purse from Teesa’s house in order to
carry the PlayStation he stole. Appellant was spotted in the area shortly after the crime was committed with the purse. King was
not. King, by contrast, acted as if he had nothing to hide. He cooperated with the investigation by leading police to the recovery of
the gun and the PlayStation. It was not unreasonable for the jury to conclude that Appellant was both the shooter and the arsonist,
and that he acted alone.
Appellant argued that he acted under duress in that King threatened to kill Appellant and his family if he did not participate in

the crimes committed.
18 Pa.C.S.A. § 309 provides the statutory definition of duress:

§ 309. Duress

(a) General rule.—It is a defense that the actor engaged in the conduct charged to constitute an offense because he
was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a
person of reasonable firmness in his situation would have been unable to resist.

(b) Exception.—The defense provided by subsection (a) of this section is unavailable if the actor recklessly placed
himself in a situation in which it was probable that he would be subjected to duress. The defense is also unavailable if he
was negligent in placing himself in such a situation, whenever negligence suffices to establish culpability for the offense
charged.
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In addition to the above, Appellant’s argument fails to consider that, even under Appellant’s own version of events, Appellant
had numerous opportunities to escape from the house and call 911. Instead he claims he went into the kitchen, and that he sat in
the living room watching television. He made no attempt to leave the home when he heard gun fire. Further, Appellant called King
ten times after Teesa was killed, and then went to King’s home, all of which a jury could reasonably interpret as inconsistent with
Appellant ‘s duress argument. Under the facts of this case, the jury’s finding that Appellant was the shooter and lone actor is well-
supported by the evidence.
Lastly, Appellant alleges that this Court erred in admitting autopsy photographs he describes as highly inflammatory, cumulative

and prejudicial. The admission of evidence is solely within the province of the trial court, and a decision thereto will not be disturbed
absent a showing of an abuse of discretion. Commonwealth v. Mitchell, 902 A.2d 430, 452 (Pa. 2006). “An abuse of discretion is not
merely an error of judgment, but if in reaching a conclusion the law is overridden or misapplied, or the judgment exercised is
manifestly unreasonable, or the result of partiality, prejudice, bias[,] or ill-will … discretion is abused.” Commonwealth v. Wright,
961 A.2d 119, 142 (Pa. 2008), quoting Christianson v. Ely, 838 A.2d 630, 634 (Pa. 2003) (internal quotations omitted).
The law regarding the admission of post-mortem photographs of a murder victim is well-settled:

Photographs of a murder victim are not per se inadmissible…. The admission of such photographs is a matter
within the discretion of the trial judge. The test for determining the admissibility of such evidence requires that the court
employ a two-step analysis. First[,] a court must determine whether the photograph is inflammatory. If not, it may be
admitted if it has relevance and can assist the jury’s understanding of the facts. If the photograph is inflammatory, the
trial court must decide whether or not the photographs are of such essential evidentiary value that their need clearly
outweighs the likelihood of inflaming the minds and passions of the jurors.

Commonwealth v. Tharp, 830 A.2d 519, 531 (Pa. 2003), quoting Commonwealth v. Chester, 587 A.2d 1367, 1373-74 (Pa. 1991)
(citations omitted), cert. denied, 502 U.S. 959, (1991). The Tharp court continued:

A criminal homicide trial is, by its very nature, unpleasant, and the photographic images of the injuries inflicted are
merely consonant with the brutality of the subject of inquiry. To permit the disturbing nature of the images of the victim
to rule the question of admissibility would result in exclusion of all photographs of the homicide victim, and would defeat
one of the essential functions of a criminal trial, inquiry into the intent of the actor. There is no need to so overextend an
attempt to sanitize the evidence of the condition of the body as to deprive the Commonwealth of opportunities of proof in
support of the onerous burden of proof beyond a reasonable doubt.

Id.

Pennsylvania evidentiary law is clear that graphic, even inflammatory, photographs of murder victims are relevant and admis-
sible to demonstrate and prove specific intent to kill, see Commonwealth v. Malloy, 856 A.2d 767, 776–77 (Pa. 2004), and to provide
the jury with the best possible understanding of the crime itself. See Commonwealth v. Jacobs, 639 A.2d 786, 789 (Pa. 1994). The
distinction in the case law is between evidence that is disagreeable or unpleasant in nature, and evidence which is of such a grue-
some nature that “it would tend to cloud the jury’s objective assessment of the guilt or innocence of the defendant.” Commonwealth
v. Funk, 29 A.3d 28, 33 (Pa.Super 2011); See also Commonwealth v. Spell, 28 A.3d 1274, 1279 (Pa. 2011), Commonwealth v.
Marinelli, 690 A.2d 203, 217 (Pa. 1982), Commonwealth v. McCutchen, 454 A.2d 547, 549 (Pa. 1982).
The pictures at issue show the burn marks on the victim’s side and the trauma to her face. It was clear from the photographs

that an attempt was made to clean up the body. The pictures were not taken at the scene. While certainly capable of evoking an
emotional reaction, these photographs are of significant importance to the Commonwealth’s case, but are not so gruesome as to
prevent the jury from being capable of rendering a fair and impartial decision. The pictures help both to establish that Appellant’s
confession was supported by the physical evidence and to demonstrate Appellant’s intent. Furthermore, this Court, at the request
of defense counsel, instructed the jury not to allow the disturbing or unpleasant nature of the photographs to keep them from their
duty to view the evidence rationally and dispassionately. (TT2 370). The jury is presumed to follow the court’s instructions. See
Commonwealth v. Baker, 614 A.2d 663, 672 (Pa. 1992) (our law presumes that juries follow the court’s instructions as to the
applicable law). This Court did not abuse its discretion in admitting the photographs.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Appellant received a five to ten year sentence at each of the Arson counts, concurrent to each other and consecutive to the
Homicide sentence. He received no further penalty at the remaining counts.
2 Volume two will be referenced as TT2.
3 Detective Miller subsequently testified that he recovered the PlayStation from King’s uncle’s house after King told him that
Appellant sold King the PlayStation between 12:30 and 2:30 p.m. on the day Teesa died. Id. at 338-339.
4 Nathan Hoye, whom Teesa had introduced as her new boyfriend the day before her death, testified that when he saw Teesa the
day before she died, she was talking with a light-skinned heavy-set male with a cast or something on his arm. Id. at 104.
5 The Pennsylvania Sentencing Commission subsequently adopted without amending the proposed guidelines for sentencing of
juveniles for homicides. On 9/27/2013, these guidelines became effective. According to those guidelines, an individual with a
5 Prior Record Score between the ages of 15 and 18 would have a standard range sentence of 56 years to life. This Court actually
sentenced Appellant to 55 years, which is now in the mitigated range. Pennsylvania Commission of Sentencing, 7th edition Amend.
1 at §303.16(b) (9/27/13).
6 An IEP is an Individualized Education Plan wherein a school district agrees to provide additional supportive services tailored to
the needs of an individual child to allow that child the best possible environment for academic success.
7 To be clear, only Appellant was laughing and joking, not his attorneys.
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Commonwealth of Pennsylvania v.
Steven McCullough

Commonwealth Appeal—Probation Violation—Sex Offenses—Exemption from Registration as a Sex Offender—
No Obligation to Register

A defendant who has completed serving his sentence for sex offense is not required to register as a sex offender under
Megan’s Law II or SORNA.

No. CC 2013-13438. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—December 23, 2014.

OPINION
The Commonwealth appeals this Court’s October 6, 2014 Order of Court that removed Defendant Steven McCullough’s obligation

to register as a sexual offender and directed the Pennsylvania State Police to remove Defendant’s name from the sexual offender
registry.
On July 28, 2013, Defendant Steven McCullough (“Defendant”) was charged with one count of Failure to Comply with

Registration of Sexual Offenders Requirement under 18 Pa.C.S.A. §4915(a)(1). Counsel for Defendant filed a pre-trial Motion for
Judgment of Acquittal wherein he alleged that Defendant was not, nor has he ever been, required to register under SORNA. A hear-
ing was held on March 14, 2014 on this Motion. At the conclusion of the hearing, the Commonwealth requested additional time to
prepare a brief on the issue, which was granted. Thereafter, the Commonwealth filed a Brief in Opposition to Defendant’s Pre-Trial
Motion for Judgment of Acquittal. A second hearing was held on Defendant’s Motion on April 11, 2014 whereupon the Motion
was granted.
On June 3, 2014, Counsel for Defendant filed a Motion to be Removed from Pennsylvania’s Sexual Offender Registry. A hear-

ing was held on this Motion on August 28, 2014 and Defendant’s Motion was granted. The Commonwealth filed a Motion to
Reconsider on August 29, 2014. The Motion to Reconsider was granted and the parties were ordered to file briefs on the issue of
jurisdiction. The Commonwealth filed a brief on September 22, 2014. Thereafter this Court issued its Findings of Fact and
Conclusions of Law on October 6, 2014. In its October 6, 2014 Order, this Court found that Defendant was not required to register
as a sexual offender as a result of his conviction at CC13881-1993 and further directed the Pennsylvania State Police to remove
Defendant’s name from the sexual offender registry.

The Commonwealth filed a Notice of Appeal on October 22, 2014. On October 31, 2014, the Commonwealth was directed to file
a Concise Statement of Matters Complained of on Appeal. The Concise Statement was filed on November 12, 2014 whereupon the
Commonwealth raised the following issues:

1. Whether the court erred in interpreting the case of Commonwealth v. Rivera, 10 A.3d 1276 (Pa.Super. 2010) as
exempting [Defendant] from registration under Megan’s Law II (and therefore under SORNA) where [Defendant] was
not imprisoned on a “probation violation on an unrelated offense” on the date Megan’s Law II became effective, but
was serving a probation revocation sentence attributable to his original conviction for misdemeanor one Indecent
Assault (“a term of imprisonment served as a direct result of a Megan’s Law offense”)?

2. Whether the court had the authority to act on [Defendant’s] Motion to be Removed from Pennsylvania’s Sexual
Offender Registry at all, where the underlying case sparking registration was decided in 1994 before a different judge
and there was no other matter before the court at the time the motion was filed?

The facts of this case are as follows: Defendant was convicted of Indecent Assault (18 Pa.C.S.A. §3126) on March 1, 1994. At that
time, Defendant was sentenced to a term of five (5) years of probation. At the time of his conviction and sentencing, there were no
sexual offender registration requirements. As such, this was not included in his Order of Sentence on March 1, 1994. In 1996,
Megan’s Law I was enacted at 42 Pa.C.S.A. §9793. Defendant’s conviction of Indecent Assault would not have been an offense for
which Defendant was required to register as a sexual offender under Megan’s Law I.
In 2000, Megan’s Law I was repealed and Megan’s Law II was enacted. Under Megan’s Law II, Indecent Assault was an offense

that required registration as a sexual offender for a period of ten (10) years. In 2012, Megan’s Law II was repealed and replaced
with SORNA, which is in effect today. Defendant was charged with violating SORNA, as it was alleged that he was required to
register for a period of twenty-five (25) years as a Tier II offender.
It is undisputed by the Commonwealth that Defendant was not serving his initial probationary sentence when Megan’s Law II

was enacted. At the time Megan’s Law II was enacted, Defendant was serving a sentence for a probation violation. Defendant had
completed serving his probation violation sentence at the time SORNA was enacted.
The Commonwealth’s position is that Defendant’s obligation to register under SORNA stems from his obligation to register

under Megan’s Law II. This Court found that Defendant was serving a sentence for a probation violation at the time Megan’s Law
II went into effect.
The Commonwealth’s first allegation of error is that this Court erroneously interpreted Commonwealth v. Rivera, 10 A.3d 1276

(Pa.Super. 2010). In Rivera, the defendant filed a Post-Conviction Relief Act Petition alleging ineffective assistance of counsel
for waiving the issue of defendant’s obligation to register as a sexual offender. Rivera, 10 A.3d 1278-79. Rivera was convicted of
indecent assault in 1995 and sentenced to a term of five (5) years of probation. Id. at 1278. In 2000, Rivera was charged with a
probation violation and committed to jail. He was incarcerated on his probation violation sentences until 2006 and released. Id.
Upon his release from incarceration, Rivera was charged with failing to register under Megan’s Law II. Id. At the time of his
conviction, he was not required to register as a sexual offender. Id.
Rivera first discussed Megan’s Law II’s applicability to probationers and stated as follows: “in making Megan’s Law II appli-

cable only ‘to individuals incarcerated or convicted on or after the effective date,’ the legislature did not intend for its provisions
to apply to those serving a probationary term.” Rivera, 10 A.3d at 1283 (emphasis in original).
This Court acknowledges there is some ambiguity in Rivera’s conclusion, but finds that it is easily resolved by looking at the

facts of that case. It is noted that the issue framed by that Court is as follows: “we must determine whether the term ‘incarcera-
tion’ as used in the statute was intended by the legislature to refer only to the original period of incarceration imposed on a sex
offense, or whether it could also refer to a period of incarceration imposed pursuant to a probation violation on that sex offense.”
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Id. at 1284 (emphasis added). However, the conclusion reached by the Rivera Court is as follows:

Applying the rule of lenity to our reading of the [statutory] language, we can arrive at no other conclusion than that
the term “imprisonment” was intended by the legislature to apply only to the original term of confinement served
pursuant to a conviction for a Megan’s Law sex offense. Thus, the term does not apply to Rivera, as his imprisonment
resulted from a probation violation on an unrelated offense.

Id. (emphasis added). It is clear that the Rivera Court’s conclusion is that the term “imprisonment” as defined in Megan’s Law II
applies only to the original term of confinement served pursuant to a conviction for a Megan’s Law sex offense. However, the ambi-
guity arises in the last three words describing Rivera’s incarceration as resulting from “an unrelated offense.” A review of the facts
as stated by the Superior Court in Rivera, however, reveal that Rivera was serving a probation violation sentence for the underly-
ing indecent assault at the time Megan’s Law II was enacted. Thus, he had no obligation to register as a sexual offender under
Megan’s Law II.
The facts of Rivera are virtually indistinguishable to the facts in this matter. In this case, Defendant was convicted of indecent

assault in 1994, and was serving a probation violation sentence when Megan’s Law II was enacted. As such, Defendant was not a
person required to register under Megan’s Law II. Since he was not required to register under Megan’s Law II, he cannot be
required to register under SORNA.
The Commonwealth’s second issue is that that this Court did not have the authority to act on Defendant’s Motion to be Removed

from Pennsylvania’s Sexual Offender Registry because the underlying offense that allegedly sparked registration was decided in
1994 before a different judge and there was no other matter pending before this Court at the time the Motion was filed. The
Commonwealth raised this issue in its Motion for Reconsideration. The Commonwealth filed a brief on this issue. This Court, in its
October 6, 2014 Findings of Fact and Conclusions of Law, found that this issue lacks merit on two bases. First, the judge who accepted
Defendant’s 1994 guilty plea and sentenced him is no longer on the bench. Thus, it would be impossible for Defendant to have this
issue addressed by his original sentencing judge. Second, the Commonwealth placed this issue before this Court by virtue of their
prosecution of Defendant under SORNA (18 Pa.C.S.A. §4915.1). While the Motion may have been filed two months after this Court
granted Defendant’s Motion for Judgment of Acquittal, Counsel for Defendant requested this relief during the hearing on his
Motion for Judgment of Acquittal. (April 11, 2014 Tp. p. 8). At the time of Defendant’s oral Motion, this Court granted the requested
relief. As such, consideration of the Motion to be Removed from Pennsylvania’s Sexual Offender Registry was a written request to
memorialize this Court’s oral directive.
This Court notes that an acquittal usually means that the Commonwealth failed to meet their burden of proof beyond a reason-

able doubt as to one or more elements of the offense charged. However, in this matter this Court found as a matter of law that
Defendant was not subject to the registration requirements of SORNA. Failure to consider this Motion would leave Defendant
subject to continual prosecution for failing to do something that he has no legal obligation to do. As such, this Court properly
considered Defendant’s Motion to be Removed from Pennsylvania’s Sexual Offender Registry.
Based upon the foregoing, this Court’s October 6, 2014 Order of Court should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Keith Pennybaker

Criminal Appeal—Constitutional Issues—Sufficiency—Failure to Register—Mandatory Minimum Sentence—
Mechanical Application of Prior Conviction—Knowing Failure to Register

Because the fact of a prior conviction need not be proven beyond a reasonable doubt to a jury under Apprendi, 42 Pa.C.S. 9799.15
is constitutional.

No. CC 2014-16074. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—December 23, 2014.

OPINION
The Defendant, Keith Pennybaker (“Defendant”) appeals from this Court’s May 23, 2014 Order of Sentence wherein Defendant

was sentenced to serve three (3) to six (6) years in a state correctional institution for violating 18 Pa.C.S.A. §4915.1(a)(2).
The charges in this matter stem from an incident on September 21, 2013 wherein Defendant was charged with one count of

Failure to Comply with Registration Requirements under 18 Pa.C.S.A. §4915.1(a)(2). The matter proceeded to a non-jury trial on
April 4, 2014. At the conclusion of the trial, Defendant was found guilty as to the sole count of Failure to Comply with Registration
Requirements. On April 10, 2014, the Commonwealth filed a Notice of Intention to Seek Mandatory Sentence and on April 11, 2014,
Counsel for Defendant filed a Motion to Bar Application of Mandatory Minimum Sentence because 42 P.S. §9718.4 is
Unconstitutional. Counsel for Defendant filed an Amended Motion on April 15, 2014. Pursuant to this Court’s April 15, 2014 Order,
the Commonwealth filed a Motion to Apply Mandatory Minimum Sentence on April 29, 2014 and Counsel for Defendant filed a
Reply Brief on May 7, 2014.
At the sentencing hearing on May 23, 2014, this Court denied Defendant’s Motion and sentenced Defendant to the mandatory

minimum period of incarceration. Defendant filed a Post-Sentence Motion on May 30, 2014 and Additional Persuasive Authority
on June 2, 2014. Defendant’s Post-Sentence Motion was denied on June 3, 2014.
Defendant filed his Notice of Appeal on July 3, 2014. On July 7, 2014, Counsel for Defendant was directed to file a Concise

Statement of Matters Complained of on Appeal. After four requests for extensions of time which were granted, Counsel for
Defendant filed his Concise Statement on December 1, 2014 wherein he raised the following issues:
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1. The Trial Court erred in sentencing Defendant to the mandatory minimum sentence because 42 Pa.C.S.A. §9718.4
is unconstitutional, both on its face and as applied in this case. By permitting the Commonwealth to prove the exis-
tence of a fact triggering a mandatory minimum sentence by a preponderance of the evidence to a judge, and not
beyond a reasonable doubt to a jury, and to do so without pretrial notice to Defendant, the Trial Court violated
Defendant’s right to a trial by jury under the Sixth Amendment of the United States Constitution and Article 1 §9 of
the Pennsylvania Constitution.

2. The evidence was insufficient to convict Defendant of 18 Pa.C.S.A. §4915.1 because the Commonwealth failed to
prove beyond a reasonable doubt, that he intentionally failed to comply with registration of sexual offender require-
ments; specifically, Failure to Verify Address/Be Photographed.

On April 4, 2014, Defendant knowingly, intelligently, and voluntarily waived his right to a trial by jury and the matter proceeded
to a non-jury trial. (Trial Tr. pp. 4-9). The following are facts as found by this Court: Defendant was convicted of rape on April 8,
1997. (Trial Tr. p. 12). Upon release from confinement on February 16, 2011, Defendant’s obligation to register as a sex offender
began. (Trial Tr. p. 12). Defendant successfully registered on at least two (2) occasions when released from incarceration. (Trial
Tr. pp. 14-16). Defendant was incarcerated from March 24, 2013 through September 18, 2013. (Trial Tr. p. 26).
During his incarceration, on April 3, 2013, Allegheny County Probation Clerk Samuel Apke (“Apke”) visited Defendant. (Trial

Tr. p. 27). During that visit, Apke notified Defendant that he was changing his registered address to the Allegheny County Jail and
that when he was released, Defendant was required to personally update his residence registration at one of two registration loca-
tions: the Pennsylvania State Police Barracks in Moon Township or the Municipal Court Building in Pittsburgh. (Trial Tr. pp. 27—
28). Defendant was further advised that he was required to register within forty-eight (48) hours from release from confinement.
(Trial Tr. p. 29). Apke works at the Municipal Court facility, and his primary job duties include registration of sex offenders. (Trial
Tr. p. 28). Apke testified that the Municipal Court facility is available for registration Monday through Friday from 12:00 p.m. until
8:00 p.m. (Trial Tr. p. 29). Defendant was released from confinement on September 18, 2014 and, therefore, was required to update
his registration by September 20, 2014. As of October 3, 2013, Defendant’s registered address was the Allegheny County Jail and,
therefore, he had failed to update his registration with the Pennsylvania State Police. (Trial Tr. p. 42).
Defendant testified that he knew that he had an obligation to register as a sex offender within forty-eight (48) hours following

his release from confinement on September 18, 2013. (Trial Tr. pp. 89, 90, 93). Defendant further admitted that he did not register
as was required. (Trial Tr. p. 96). Defendant’s testimony as to his reasons for not registering as a sex offender lacked credibility.
Defendant’s first issue on appeal is that this Court erred in applying the mandatory sentence and raises the issue that the

sentencing statute, 42 Pa.C.S.A. §9718.4, is unconstitutional both on its face and as applied to this case. Counsel for Defendant
challenged this mandatory sentencing scheme following the United States Supreme Court decision of Alleyne v. United States,
133 S.Ct. 2151, 186 L.Ed.2d 314 (2013), which held that, “[a]ny fact that, by law, increases the penalty for a crime is an
‘element’ that must be submitted to the jury and found beyond a reasonable doubt.” Alleyne, 133 S.Ct. at 2155. The Alleyne
Court went on to state that because mandatory minimum sentences increase the penalty for a crime, “any fact that increases
the mandatory minimum is an ‘element’ that must be submitted to the jury.” Id. This right is founded in the Sixth Amendment.
Id. at 2156.

The sentencing statute at issue here, 42 Pa.C.S.A. §9718.4, states, in relevant part, as follows:

(a) Mandatory sentence.—Mandatory sentencing shall be as follows:

(1) Sentencing upon conviction for a first offense shall be as follows:
***

(iii) Not less than three years for an individual who:
(A) is subject to section 9799.13 and must register for a period of 25 years or life under section 9799.15 or a similar
provision from another jurisdiction; and
(B) violated 18 Pa.C.S. § 4915.1(a)(1) or (2).

(b) Proof at sentencing.—The provisions of this section shall not be an element of the crime, and notice thereof to the
defendant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s intention to proceed
under this section shall be provided after conviction and before sentencing. The applicability of this section shall be
determined at sentencing. The court shall consider any evidence presented at trial and shall afford the Commonwealth
and the defendant an opportunity to present any necessary additional evidence and shall determine by a preponderance
of the evidence if this section is applicable.

42 Pa.C.S.A. §9718.4. Since the United States Supreme Court’s ruling in Alleyne, two of Pennsylvania’s mandatory sentencing
statutes have been declared to be unconstitutional.1 This Court acknowledges that the language of 18 Pa.C.S.A. §6317 and 18
Pa.C.S.A. §7508 that was the basis for the finding of unconstitutionality is exactly the same as the language contained in §9718.4.
However, given the holdings of Apprendi v. New Jersey, 120 S.Ct. 2348 (2000) and Almendarez-Torres v. United States, 118 S.Ct.
1219 (1998), this Court was constrained to find §9718.4 to be constitutional.
The United States Supreme Court, in Almendarez-Torres, considered the constitutionality of a deportation statute that increased

the statutory maximum sentence for a second or subsequent deportation upon proof that the prior deportation was subsequent to
a conviction for an aggravated felony. Almendarez-Torres, 118 S.Ct. 1219, 1221. The Almendarez-Torres Court construed the proof
of a prior crime to be a sentencing factor on the basis that it addresses recidivism. Id. at 1222 and 1224. An additional basis for
their decision was the inherent risk of prejudice in introducing evidence of a criminal defendant’s prior criminal convictions at
trial. Id. at 1226. As such, the Court concluded that a prior conviction is not an element of an offense such that it needs to be proven
by the government beyond a reasonable doubt. Id.
In Apprendi v. New Jersey, the United States Supreme Court considered whether a statute that permitted a trial judge to

increase a criminal defendant’s sentence upon a finding by a preponderance of the evidence that the defendant committed
the offense with the intent to intimidate a person on the basis of their race, color, gender, handicap, religion, sexual orienta-
tion or ethnicity was constitutional. Apprendi, 120 S.Ct. 2348. The Apprendi Court noted that Almendarez-Torres should be
limited to the facts specifically at issue in that case and further questioned its rationale. Id. at 2362. However, when render-
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ing the holding, the Supreme Court stated, “[o]ther than the fact of a prior conviction, any fact that increases the penalty for
a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.” Id.
at 2363-63.
Finally, the United States Supreme Court declined to revisit this exception in Alleyne. Specifically, Alleyne stated, “[i]n

Almendarez-Torres v. United States, we recognized a narrow exception to this general rule for the fact of a prior conviction.
Because the parties do not contest the decision’s vitality, we do not revisit it for purposes of our decision today.” Alleyne, 133 S.Ct.
2151, 2160 (2013)(citations omitted). As it stands today, the only fact that enhances the penalty for a criminal defendant that is
not required to be submitted to the fact-finder and proven beyond a reasonable doubt is the fact of a defendant’s prior criminal
conviction.
With respect to §9718.4, as applied to this case, the facts to be found are: the defendant was subject to 42 Pa.C.S.A. §9799.13;

the defendant’s registration period was 25 years or life under 42 Pa.C.S.A. §9799.15; and the defendant violated 18 Pa.C.S.A.
§4915.1(a)(1) or (2). It should be noted that the first factor, that the defendant was subject to §9799.13 is an element of the
underlying offense of §4915.1. As such, at the time of sentencing for that offense, this fact was already found beyond a
reasonable doubt. Furthermore, the third factor, that defendant violated §4915.1(a)(1) or (2), speaks to the offense for which
defendant is being sentenced. As such, at the time of sentencing this was already found beyond a reasonable. Thus, the only
item that is not required to be proven beyond a reasonable doubt is defendant’s specific registration period as detailed in
§9799.15. 
Section 9799.15 outlines the registration periods for Tier I, II, and III sexual offenders as well as juvenile offenders, sexu-

ally violent predators, and sexually violent juvenile offenders. 42 Pa.C.S.A. §9799.15. The specific category of registration is
dependent on the offense for which the defendant was convicted that makes him subject to the registration requirement. In
order to ascertain whether a defendant was a twenty-five (25) year registrant or a lifetime registrant, defendant’s criminal
record must be introduced.2 Given that the mandatory minimum period of incarceration is dependent on proof of defendant’s
criminal history, this Court found that the exception as detailed above applied. As such, 42 Pa.C.S.A. §9799.15 was found to be
constitutional.
Defendant’s second issue on appeal is that the Commonwealth failed to prove beyond a reasonable doubt that Defendant inten-

tionally failed to comply with the registration of sexual offender requirements. Defendant was charged with violating 18 Pa.C.S.A.
§4915.1(a)(2), which states as follows:

[a]n individual who is subject to registration under 42 Pa.C.S. § 9799.13 (relating to applicability) commits an offense if
he knowingly fails to:…

(2) verify his address or be photographed as required under 42 Pa.C.S. § 9799.15, 9799.19 or 9799.25.

18 Pa.C.S.A. §4915.1(a)(2)(emphasis added). Initially, this Court notes that the statutory requirement is that the Commonwealth
prove that the Defendant knowingly failed to verify his address. Defendant, in his Concise Statement, indicates that the
Commonwealth failed to prove that Defendant intentionally failed to verify his address. Knowingly and intentionally are two
separate and distinct mens rea requirements. Specifically, “knowingly” is defined as follows:

[a] person acts knowingly with respect to a material element of an offense when:
(i) if the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that
nature or that such circumstances exist; and
(ii) if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such
a result.

18 Pa.C.S.A. §302(b)(2). Whereas “intentionally” is defined as:

[a] person acts intentionally with respect to a material element of an offense when:
(i) if the element involves the nature of his conduct or a result thereof, it is his conscious object to engage in conduct of
that nature or to cause such a result; and
(ii) if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes
or hopes that they exist.

18 Pa.C.S.A. §302(b)(1). The statute in this matter states “knowingly” as the appropriate mens rea requirement. Thus, the
Commonwealth was not required to prove that Defendant intentionally failed to register; rather, they were required to establish
that Defendant knowingly failed to register, i.e.—that he was aware that he was required to register and failed to do so. 
Apke testified that he advised Defendant of his obligation to register his new address within forty-eight (48) hours of his release

from confinement. In addition, Defendant testified that he was aware that he had an obligation to register as a sex offender and
failed to do so. Furthermore, Defendant successfully registered upon release from confinement on two prior occasions. As such,
the Commonwealth proved beyond a reasonable doubt that Defendant knowingly failed to verify his address as was required by 42
Pa.C.S.A. §9799.15. 

Based upon the foregoing, this Court’s Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

1 18 Pa.C.S.A. §6317 was found to be unconstitutional by Commonwealth v. Watley, 81 A.3d 108 (Pa.Super. 2013), and 18 Pa.C.S.A.
§7508 was found to be unconstitutional by Commonwealth v. Cardwdell, 2014 WL 6656644 (Pa.Super. 2014).
2 This Court notes that a criminal defendant’s initial registration period and sexual offender classification is usually detailed in the
order of sentence for the underlying offense. In that instance, the fact required to be proven for sentencing purposes was already
found in a prior judicial proceeding. Exceptions to this general rule exist in situations, as is present here, where the defendant’s
conviction pre-dates the effective date of SORNA and his registration obligation is alleged to stem from his incarceration or
probationary status. In this instance, Defendant’s registration period and sexual offender classification is a mechanical applica-
tion of his prior conviction to the list of enumerated offenses in 42 Pa.C.S.A. §9799.14.
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Commonwealth of Pennsylvania v.
Anthony James Scholl, Jr.

Criminal Appeal—Suppression—Out of Court Id—Unlawful Arrest—Competency of Defendant—Involuntary Statement—
Mental Illness—Right to Counsel Does Not Attach to Uncharged Criminal Conduct

Court denies motion to suppress statement of defendant who was declared incompetent five days after giving statement.

No. CC 201304828. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—December 29, 2014.

OPINION OF THE COURT
Before the Court is the Motion of the defendant, seeking suppression of the statements made to the law enforcement authori-

ties on October 25, 2013. In this Motion, the defendant contends that the confession was obtained following an unlawful arrest; that
the defendant’s waiver of his right to counsel was not voluntary due to his mental illness; and that the confession was obtained in
violation of his right to counsel. The defendant also sought to suppress an out-of-Court identification by the victim. The Court
scheduled an evidentiary hearing that was held on December 2nd and 3rd, 2013. For the reasons that follow, the defendant’s
Motions will be DENIED in their entirety. Before turning to a discussion of the merits of the claims raised by the defendant, this
Court must set forth its factual findings based on the evidence presented.

FINDINGS OF FACT
1. The defendant was initially charged in September 2012 with several violations of the Uniform Firearms Act.1 He was released

on bail.
2. His mother, Patricia Arlett, retained attorney Daniel P. Joyce, to represent him in connection with those charges.
3. On October 9, 2012, the defendant was alleged to have set the porch to his parent’s house on fire. Although he was eventually

charged with one count of Arson, one count of Risking a Catastrophe and two counts of Recklessly Endangering Another Person
as a result of that, those charges were not filed until October 19, 2012.2 On October 9, the defendant voluntarily committed himself
to Jefferson Regional Medical Center’s psychiatric ward, where he remained until discharge on October 19, 2012.
4. The Jefferson records reported that the defendant suffered from homicidal ideation concerning his parents and experienced

command auditory hallucinations. At discharge, he was still noted to have a depressed mood, but no psychotic thinking and denied
any homicidal or suicidal ideation. He was directed to follow up with outpatient care and had an appointment scheduled for
October 25, 2012. (Exhibit A).
5. After his discharge from Jefferson, he was charged with the arson offenses and remanded to the County Jail as he was unable

to post bail. Mr. Joyce was retained on these charges as well.
6. At some point, the defendant became a suspect in a stabbing that had occurred in the City of Pittsburgh.
7. On October 24, 2012, at a Preliminary Hearing in the Arson case scheduled before Magistrate Torkowsky in West Homestead,

Attorney Joyce was approached by a West Homestead police officer and advised that Pittsburgh Homicide Detective Bolin was
looking to speak with the defendant and given Bolin’s telephone number.
8. Attorney Joyce called Detective Hal Bolin and advised him that he was representing the defendant and requested that they

not speak to the defendant without him being present. Detective Bolin could not recall if Joyce told him that the defendant had a
“mental health issue”. (N.T. 80).
9. Attorney Joyce stated that after being advised that Pittsburgh Homicide detectives wanted to speak with his client, he first

met with his client and told him not to talk to the police. After the preliminary hearing was continued, Attorney Joyce exited the
courtroom and called Detective Bolin. According to Attorney Joyce, he told Detective Bolin; “I’m Anthony Scholl, Jr.’s attorney. I
understand you want to speak to him. I told Anthony not to talk to you. I’m his attorney. He’s not in any mental state to be talking
about any investigation of any kind, and I don’t want you talking with him without my being present”. (N.T. 58) Attorney Joyce said
that he also offered to meet with the detective at headquarters, but Detective Bolin said that he was not available, but could do it
tomorrow. Defense counsel said that he was in Court in the morning so would not be available.
10. This Court finds that Attorney Joyce advised the Detective that he was representing the defendant in two pending matters

unrelated to the investigation Detective Bolin was conducting; that the defendant suffered from mental health issues; and that he
did not want the Detective to speak with his client without him being present. This Court further finds that Detective Bolin
acknowledged counsel’s representation of the defendant on unrelated matters, but made no commitment to refrain from speaking
to the defendant without counsel present.
11. On October 24, 2012, after defense counsel had spoken with Detective Bolin and related that conversation to the defendant’s

mother, she agreed to retain him for any future prosecutions and paid him a deposit of $3,750.00 on a total fee of $17,000.00. (N.T. 66).
12. Detective McGee also talked directly with Mrs. Arlett on October 24. He went to retrieve the a vehicle the defendant drove.

He met Ms. Arlett at her residence told her that they wanted to talk to Anthony about an incident on the South Side. He also told
her that they wanted to seize the car and that she could consent to the removal of the car or they could wait while a warrant was
obtained. She agreed to consent to the seizure and followed Detective McGee in the vehicle to the homicide unit. During this inter-
action, she advised Detective McGee that she had retained Mr. Joyce.
13. On October 25, 2012, in the morning, Detectives Bolin and McGee obtained a Court Order permitting them to transport the

defendant to their office to be interrogated. (N.T. 81). Detective McGee stated that during his interview, the defendant seemed
responsive to his questions and that there was nothing out of the ordinary about his demeanor as he was speaking with them. (N.T. 9).
14. When the defendant was told that they wanted to talk to him about a stabbing on the South Side, the defendant initially

denied any knowledge. At this point, Detective McGee suggested to the defendant that they call his mother and have her come out
and sit down and talk with him. According to Detective McGee, the defendant thought that was a good idea and the defendant’s
mother was called. (N.T. 9).
15. Ms. Arlett arrived at approximately 12:30 p.m. and met with her son for approximately 35 to 40 minutes. She then came out

of the room and told the detective that Anthony wanted to tell them what had happened that night. (N.T. 10).
16. Detective McGee, prior to resuming his discussion with Mr. Scholl, informed him of his Miranda Rights by reading to him

from a Pittsburgh Police Miranda Rights form. That form was admitted as Commonwealth Exhibit 1. It bears the signatures of
Detective McGee, the defendant and Ms. Arlett. The detective read the questions out loud and then recorded the defendant’s
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answers. He then handed the form to the defendant for his review. He observed as the defendant, and then the defendant’s mother,
Patricia Arlett, signed the form. (N.T. 11).
17. Detective McGee was aware that the defendant was represented by an attorney on an unrelated case. He also confirmed

that when the defendant’s mother arrived as she told him that she had been trying to contact his attorney all morning, but was
unable to get in touch with him. (N.T. 13). When he read the defendant the question as to whether or not he was willing to waive
his rights and answer questions without the presence of his attorney, the defendant responded, “Fuck the attorney”. (N .T. 14 ).
18. The defendant’s mother testified that she was promised that if the defendant gave a statement, the charges would be reduced

to simple assault. She further claimed to only have talked to the defendant for a few minutes; that she was not present when the
defendant was advised of his rights and that she thought the interrogation rights waiver form she signed was actually an agree-
ment to reduce the charges. The Court does not find these assertions credible. The interrogation rights form, a single page form,
states, in bold, capital letters across the top, “CITY OF PITTSBURGH BUREAU OF POLICE MIRANDA RIGHTS FORM.” (See
Exhibit 1). The body of the form is in a series of questions. Ms. Arlett’s signature is directly below that last question and it is incon-
ceivable that someone could mistake this form for anything other than what it is.
19. Also on October 25, while the detectives were awaiting the arrival of the defendant’s mother, the compiled a photographic

array that included a photo of the defendant and took it to the victim’s place of employment. The victim looked at the 8 person
array and circled the defendant’s photo. He said that that person was “very similar” to the person who stabbed him. He then
wrote those words and signed the array. The victim was not told that they had anyone in custody before being shown the array.
(N.T. 37-38).
20. The victim, when first interviewed in September, according to Detective Patrick Moffat, gave the following description of

his assailant: “ ... he was a white mail, approximately six foot tall, thin build ... maybe 150 to 160 pounds. He had short, light-
colored hear, and he had a little bit of scruff on his face, not a full beard but some growth.” (N.T. 43).
21. The victim had been shown two photo arrays earlier in the investigation, neither of which included a photograph of the

defendant, and did not identify anyone. (N.T. 45).
22. Each of the persons depicted in the photographic array fit this general description. There was nothing about the defendant’s

photograph that caused it to stand out among the others.
23. The defendant was evaluated at the Court’s Behavior Assessment Unit and report was issued on October 30, 2012. He was

deemed incompetent to stand trial because his psychiatric symptoms were significant barriers in cooperating with his attorney.
The defendant did, however, have a factual and rational understanding of the charges against him. (Court Exhibit 1 A).
24. The defendant was reevaluated by the Behavior Assessment Unit on November 12. He was still deemed incompetent on the

same basis. It was recommended that he be transferred to Torrance State Hospital. (Court Exhibit 1 B).
25. The forensic summary from Torrance stated that he was “ …. suspicious, paranoid towards others and responding to

voices most likely. He has poor insight, poor judgment and poor impulse control.” (Exhibit B). His diagnoses were: “Psychosis,
not otherwise specified”; “Bipolar Disorder, not otherwise specified” and “Marijuana Abuse, in Remission Secondary to Controlled
Environment” at Axis I and “Antisocial Personality Disorder” at Axis II. (Exhibit B).

ANALYSIS OF CLAIMS

I. UNLAWFUL ARREST.
This claim is wholly without merit. In Commonwealth v. Watkins, 750 A.2d 308 (2000), the Superior Court addressed this very

issue and held:

Due to the administrative nature of the transport process used by the police herein and the fact that prisoners’ Fourth
Amendment rights are not coextensive with those of free citizens, we decline to require police officers to possess probable
cause when transporting prisoners to police stations for custodial interrogation. Consequently, the transportation of
appellant by Detective McDonald and his partner did not amount to the functional equivalent of arrest. Appellant’s
emphasis upon his transportation from the jail to the police department is misplaced. Instead, the emphasis should have
been placed upon the purpose for which this administrative process was employed as well as when it was employed.

At. 314. The facts in this matter are nearly identical and require the same result. The request that the confession be suppressed
based on an illegal arrest or detention will be DENIED.

II. IMPROPER IDENTIFICATION
The defendant claims that his identification by the victim was illegally tainted. The record establishes otherwise. The law on

this is well known:

“Whether an out of court identification is to be suppressed as unreliable, and therefore violative of due process, is
determined from the totality of the circumstances.” Commonwealth v. Carson,_559 Pa. 460, 480, 741 A.2d 686, 697 (1999),
cert. denied, 530 U.S. 1216, 120 S.Ct. 2220, 147 L.Ed.2d 252 (2000), abrogated on other grounds by Commonwealth v.
Freeman, _573 Pa. 532, 827 A.2d 385 (2003). “Suggestiveness in the identification process is a factor to be considered in
determining the admissibility of such evidence, but ‘suggestiveness alone does not warrant exclusion.’ “Commonwealth
v. Kubis,_978 A.2d 391, 396 (Pa.Super.2009). Identification evidence will not be suppressed “unless the facts demonstrate
that the identification procedure was ‘so impermissibly suggestive as to give rise to a very substantial likelihood of
irreparable misidentification.’” Commonwealth v. Burton,_770 A.2d 771, 782 (Pa.Super.2001), appeal denied, 582 Pa. 669,
868 A.2d 1197 (2005), overruled on other grounds by Commonwealth v. Mouzon,_571 Pa. 419, 429, 812 A.2d 617, 623
(2002), quoting Simmons v. United States,_390 U.S. 377, 384, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968). Photographs used in
line-ups are not unduly suggestive if the suspect’s picture does not stand out more than the others, and the people depicted
all exhibit similar facial characteristics. Commonwealth v. Fisher,_564 Pa. 505, 520, 769 A.2d 1116, 1126-1127 (2001).

Commonwealth v. Fulmore, 25 A.3d. 340 (Pa. Super. 2011).

There was nothing suggestive about either the array or the manner in which it was presented to the victim. The men depicted
in the array all had similar physical characteristics. They each matched the description the victim gave of his assailant when he
was interviewed shortly after he was assaulted. The defendant did not stand out at all among those depicted. Moreover, nothing
was said to the victim that was in any way suggestive. He was not told that they had anyone in custody. In fact, he was shown this
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array in the same manner he was shown two prior arrays that did not include the defendant and which did not result in identifi-
cation. This claim is without merit.

III. RIGHT TO COUNSEL
The defendant contends that his confession was obtained in violation of his right to counsel. The right to counsel is provided

for in the Fifth and Sixth Amendment to the United States Constitution. The Sixth Amendment right to counsel provides attaches
“ ... only at or after the initiation of adversary judicial proceedings against the defendant. United States v. Gouveia, 467 U.S. 180,
189, 104 S. Ct. 2292, 2298 (1984). Accordingly, it cannot be invoked for all future prosecutions. Once invoked, however, in a prose-
cution, any subsequent waiver of the right to counsel in connection with police initiated interrogation is invalid. Massiah v. United
States, 377 U.S. 201, 84 S.Ct. 1199 (1964). At the time that the defendant as interrogated in this matter, the prosecution had not
commenced. Accordingly, his Sixth Amendment right to counsel has not yet attached. More importantly, it is offense specific. It
applied to the two prosecutions that had already been commenced here, but did not apply to police questioning about as of yet
uncharged criminal conduct.
The scope of the Fifth Amendment’s protections has been delineated in Miranda3 and its progeny. The rights protected by

Miranda are not offense specific. They can be asserted in connection with any interaction between the police and a suspect. This
right is protected by requiring that law enforcement advise a defendant of his rights pursuant to Miranda and secure a voluntary
waiver of those rights before they can interrogate a suspect who is in custody. Any statements obtained in a custodial interroga-
tion absent the advisement of those rights are excluded.
Here, the defendant was in custody when interrogated, but he was advised of his rights and executed a waiver of those rights.

The defendant was warned, orally and in writing, of the consequences of agreeing to speak with the police without the presence of
his attorney. He was told that he had the right to refuse to speak with them or to consult with an attorney before making that deci-
sion. He chose, according to the credible evidence presented at this hearing, to waive those rights and give a voluntary statement
to the police.
Counsel’s attempt to invoke these rights for the defendant was also ineffective. In Commonwealth v. Rushing, 71 A.2d 939

(2013), the Superior Court observed: “ ... that the Fifth Amendment right to counsel is a personal right which can only be invoked
by the person holding that right. Accordingly, whether an attorney physically appears in an attempt to represent the accused does
not alter the fact that it is the accused who must invoke his Fifth Amendment right to counsel.” At 951. Counsel’s phone call to
Detective Bolin did not invoke the defendant’s right; only the defendant was capable of doing that. He was given the opportunity
to do so, but, instead, chose to waive his right to counsel and speak with the detectives.

IV. DEFENDANT’S MENTAL HEALTH
The defendant’s final claim is closely related to the previous claim. He contends that his statement was not voluntary because

he was not competent to waive his rights as a result of mental illness. This claim has given this Court the most difficulty. There can
be no dispute that the defendant suffered, at the time of his interrogation, from severe mental illness. There are psychiatric records
from before and after the date he gave his statement which reveal that the defendant suffers from psychosis and bipolar disorder.
They further reveal that he experienced auditory hallucinations, homicidal and suicidal ideation. He was determined by this
Court’s behavior assessment unit to be incompetent five days after he provided his statement to the police. Those records reveal
that the defendant stopped taking the medications that had been prescribed at Jefferson and which greatly improved his mental
health upon his discharge on the 19th. He did not resume taking them until October 27, which means that when he was taken to
the homicide unit on the 25th, he had been off of his medication for at least 6 days.
Our Supreme Court has recognized that the mental or physical deficiencies of an accused are not conclusive evidence of an

accused’s inability to waive his constitutional rights. See Commonwealth v. Glover, 412 A.2d 855 (1980) (there is no per se rule of
inability to waive constitutional rights based on mental deficiencies); Commonwealth v. Neely, 444 A.2d 1199 (1982) (a defendant
may be suffering from a mental illness and still be capable of waiving his constitutional rights).
Here, there is evidence that a few days after his statement, the defendant was not competent. Clearly, he suffered from mental

illness. The record does not establish, however, that that illness prevented him from fully understanding his rights and voluntarily
waiving those rights on October 25, 2012. The only evidence on the record concerning the defendant’s condition that day is the
testimony from those who were with him around the time he gave his statement; Detectives McGee and Bolin and the defendant’s
mother. None of them testified as to any apparent difficulty the defendant was having that day understanding his rights and inter-
acting appropriately with the detectives. His mother was asked if she told him not to talk to the police because she thought he did
not know what was going and she responded, “No.” (N.T. 76). When asked if she had any concerns about his ability to understand
what was going on and she responded, “I don’t know. I mean, I did, but I wasn’t sure. Like I said, I was scared.” (N.T. 76).
In the absence of testimony from an expert stating that, at the time the defendant gave his statement he was unable, due to

mental illness, to knowingly and voluntarily waive those rights, this Court is constrained to conclude that the defendant’s waiver
was knowing, intelligent and voluntary. While the records offered established that the defendant is mentally ill, they did not estab-
lish that his illness was such that he was not capable of giving a knowing, voluntary and intelligent waiver of his rights. Based on
the evidence presented at the suppression hearing, the Court finds that the Commonwealth has met its burden, by the slimmest of
margins, of establishing that the defendant’s Miranda waiver was knowing, intelligent and voluntary.
For these reasons, the following Order will be entered:

ORDER OF COURT
AND NOW, this 29th day of December, 2013, it is ORDERED that the Defendant’s Motion to Suppress is DENIED in its entirety.

BY THE COURT:
/s/Manning, P.J.

1 CC 201212366
2 Those charges were withdrawn at the November 11, 2012 preliminary hearing.
3 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)
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Commonwealth of Pennsylvania v.
Maurice Lonzo Tigney

Criminal Appeal—Homicide—Constitutional Issue (Due Process)—Sentencing (Discretionary Aspects)—Waiver—Cruel Sentence

A defendant who was absent from a jury instruction conference did not miss a critical stage in the proceedings.

No. CC 2012-12277. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—January 5, 2015.

OPINION
This is a direct appeal from the judgment of sentence entered on June 4, 2014. The Defendant was charged in a two-count infor-

mation with Criminal Homicide (18 Pa. C.S. §2501(a)) and Conspiracy to Commit Criminal Homicide (18 Pa. C.S. §903(a)(1)).1 On
March 21, 2014, a jury convicted the Defendant of third-degree murder, but found him not guilty of the criminal conspiracy charge.
The court ordered a Presentence Investigation Report (“PIR”), and a sentencing hearing was held on June 4, 2014. The Defendant
was sentenced to twenty (20) to forty (40) years of incarceration — a standard range guideline sentence — and was given 648 days
of time credit towards his sentence.

On June 12, 2014, the Defendant filed a Post-Sentence Motion seeking a “new trial and/or arrest of judgment,” and reconsider-
ation of his sentence, on the grounds that it was “manifestly excessive.” (Defendant’s Post-Sentence Motion). The court denied the
motion on August 14, 2014, and a timely Notice of Appeal followed.

On October 8, 2014, the Defendant filed a “Concise Statement of Errors,” raising the following issues on appeal:

1. Appellant’s state and federal constitutional rights to due process of law and to be tried by a properly-selected jury were
violated when he was tried and convicted by a jury that was selected at a hearing held without the trial judge or another
jurist presiding (with Appellant’s putative waiver of his right to have a judge preside being invalid since that waiver was
at most voluntary, and was not either intelligent or knowing, as is constitutionally required). 

2. Appellant’s state and federal constitutional rights to due process of law and to be present at all critical stages of a case
were violated when proceedings in his case were allowed to proceed in his absence and without a voluntary, intelligent,
and knowing waiver from him of his constitutional right to be present. See N.T. 03/18-21/14 at pp. 164-186.

3. Appellant’s ¶¶ 1 and 2 claims are not subject to rejection as being waived pursuant to Pa.R.App. P. 302(a), notwith-
standing trial counsel’s failure to object to either the judgeless jury selection hearing going forward (on the grounds that
Appellant did not intelligently and knowingly consent to a judgeless hearing) or to Appellant being absent from the court-
room (on the grounds that Appellant did not intelligently and knowingly consent to the proceedings going forward in his
absence.) This is so because Appellate Rule 302(a)’s reference to “[i]ssues [that were] not raised in the lower court
[being] waived and [barred from review] . . . on appeal” must be construed as referring to only those issues over which
trial counsel exercises decisional control (such as evidentiary rule claim, or the presentation of witnesses, or some other
matter), and not to client-controlled matters (such as the right to be present at trail [sic], the right to have a judge
preside over all critical phases of a trial, the right to be tried by a jury, the right to plead not guilty, and the right to
testify), lest Rule 302(a) be subject to being stricken as unconstitutional. To the extent that such a rule-saving construc-
tion is not possible, Appellate Rule 302(a)’s waiver provision is unconstitutional since it grants control to trial counsel
over matters that are the exclusive province of the client, and, being unconstitutional, the rule must be disregarded (thus
obviating the necessity of an objection to the claimed error). 

4. Appellant was subjected to a manifestly excessive, unconstitutionally cruel, and procedurally improper sentence of
20-to-40 years of confinement. Appellant’s sentence was manifestly excessive and constitutionally cruel since the totality
of the circumstances in this case were such that a sentence of a lesser duration was required. Appellant’s sentence was
also imposed in a procedurally improper fashion since the Court failed to articulate proper and sufficient reasons for
imposing a sentence of that length and rejecting a sentence of a lesser length. 

5. To the extent that Appellant’s sentencing claims contained in ¶ 5 [sic] were waived due to the absence of an objection
from trial counsel, such failure to object constituted ineffective assistance of counsel clear from the record. Since record-
based ineffective counsel claims (as opposed to extrarecord ineffective counsel claims) are cognizable in a direct appeal,
sentencing relief may be granted on the claim in ¶ 5.

“Defendant’s Concise Statement of Errors” pp. 1-3. The Defendant’s contentions are without merit, and, for the reasons that
follow, the verdict and this court’s sentence should be upheld.

I. FACTUAL BACKGROUND
On August 25, 2012, the Defendant was arrested and charged with Criminal Homicide and Conspiracy to Commit Criminal

Homicide for the killing of Gary Hager, who “died as a result of two gunshot wounds” to “the front chest.” (Trial Transcript, March
18, 2014 – March 21, 2014 (“T.T.”) 68, 71, 73, 76, 82). On the day of the incident, Mr. Hager had purchased “fake drugs” from the
Defendant. (T.T. 120-121, 129). Upon realizing that he had been duped, Mr. Hager called Kenneth Bush, his longtime friend of over
forty (40) years, and asked him to “cover his back” while Mr. Hager attempted to retrieve his money from the Defendant. (T.T. 120-
23, 129, 137). At the time he received the call, Mr. Bush was with a man named Jim Morece; the two men also had purchased fake
crack cocaine from the Defendant earlier that morning. (T.T. 119-20, 122, 129, 137). Mr. Bush agreed to help his friend, and he and
Mr. Morece drove to the “top of Ruthven Street,” where the Defendant lived, and “kept an eye” on the residence. (T.T. 121-22, 138-
39). Approximately fifteen (15) to twenty (20) minutes passed before Mr. Bush observed the Defendant and the Defendant’s father,
Darrell Tigney, leave their residence in a vehicle. (T.T. 122, 139). Within a few minutes of their departure, Mr. Bush observed
Mr. Hager get into his vehicle and drive after them. (T.T. 122, 139). Although Mr. Bush told his friend multiple times to just “let it
go,” Mr. Hager “insisted on going to get his money.” (T.T. 123).

Mr. Hager’s friends followed him to the Quick Stop on Liberty Avenue, in Lawrenceville, Pennsylvania, and Mr. Bush saw Mr.
Hager “pull [in] behind Mr. Tigney’s truck” and exit his vehicle. (T.T. 122-23, 131). Approximately “five (5) to fifteen (15) seconds”
later, he saw Mr. Hager run “from the passenger’s side” of the pick up truck to “the back of the pickup truck.” (T.T. 124). Mr. Bush
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then witnessed the Defendant “shoot [Mr. Hager] three times from the back.” (T.T. 124, 133, 143). At the time of the shooting, Mr.
Bush heard Darrell Tigney “yelling shoot that honkey, shoot that honkey” from the driver’s seat of the vehicle. (T.T. 124, 142).

After witnessing the shooting, Mr. Bush got out of the vehicle in which he was a passenger, “walked to the front of the building”
and called 911. (T.T. 125, 136). As he was approaching the front of the building, he saw that the Defendant was “still walking with
the gun in his hand.” (T.T. 125). As Mr. Bush “proceeded to walk towards him to see where [Mr. Hager] was,” the Defendant “pointed
the gun” at Mr. Bush as if he was going to shoot him. (T.T. 125, 136, 152). Mr. Bush ran towards an alleyway and did not return to
the area until officers arrived at the scene. (T.T. 125). The Defendant remained on scene until the officers arrived, and he was taken
into custody without incident after police discovered Mr. Hager’s body lying on the floor inside of the Quick Stop. (T.T. 69-70, 94,
153). Officers recovered the firearm that was used in the shooting from Darrell Tigney’s pocket. (T.T. 98).

II. DISCUSSION

First Contention
The Defendant first argues that his rights were violated because he was “tried and convicted by a jury that was selected at a

hearing held without the trial judge or another jurist presiding.” Concise Statement, page 1. The Defendant’s argument is without
merit because it is factually incorrect. This court specifically recalls being present during the jury selection phase of the trial, and
in addition to the court’s independent recollection of the parties requesting its presence at the proceeding, the jury selection tran-
script also confirms the court’s presence during the two-day selection process. (Jury Selection Transcript, March 18, 2014 – March
19, 2014, pp. 6, 144). Additionally, the transcript from the pretrial motions hearing held on the morning before trial also reflects
that the court was present during jury selection. (T.T. 15) (“The Court: “I guess we’re ready. We are going downstairs to see
Margaret to begin picking in the jury room.”). Accordingly, because the Defendant was tried and convicted before a jury that was
selected in the presence of a judge, his first contention must fail.

Second Contention
The Defendant argues that his rights were violated because “proceedings in this case were allowed to proceed in his absence

and without a voluntary, intelligent, and knowing waiver from him.” Concise Statement, page 2. The “proceedings” to which the
Defendant refers is the March 20, 2014 jury instruction conference between the court and counsel, which took place on the record,
but outside of the presence of the jury. (T.T. 164-186). The Defendant’s contention is without merit, because he cannot demonstrate
that he was absent during a “critical” stage of trial.

The United States Constitution, Article I, § 9 of the Pennsylvania Constitution, and Pennsylvania Rule of Criminal Procedure
602, “guarantee the right of an accused to be present in the courtroom at every stage of a criminal trial.” Commonwealth v.
Hunsberger, 58 A.3d 32, 38 (Pa. 2012). However, a defendant does not have an absolute right to be present during any and all
aspects of a trial. See Commonwealth v. Tharp, 101 A.3d 736, 762 (Pa. 2014). A defendant only “has a due process right to be present
in his own person whenever his presence has a relation, reasonably substantial, to the fullness of his opportunity to defend against
the charge.” Id. at 762 (quoting Hunsberger, supra, at 38). In other words, “the defendant is guaranteed the right to be present at any
stage of the criminal proceeding that is critical to its outcome if his presence would contribute to the fairness of the procedure.” Id.
(emphasis added); See also Commonwealth v. Williams, 959 A.2d 1272, 1281 (Pa. Super. 2008) (“Due process only requires the
defendant’s presence to the extent that a fair and just hearing would be thwarted by his absence.”) (internal quotations and
citations omitted).

The Defendant cannot demonstrate that the jury instruction conference was a “critical” stage of the criminal trial, because he
cannot show that his presence had a reasonably substantial relation to the fullness of his opportunity to defend against the charge
against him, that his presence would have contributed to the “fairness of the procedure,” or that a fair and just trial would have
been “thwarted by his absence” at the conference. See Tharp, supra, at 762; Williams, supra, at 1281.

The very nature of the conference requires that it be held outside of the presence of the jury, so the Defendant’s absence did
not have the potential to create a negative impact in the eyes of the jury. Furthermore, the conference itself is a purely legal and
procedural matter, and the discussions that took place involved an assessment of which legal concepts and laws were applicable to
the case and appropriate for instruction to the jury, in light of the evidence that had been presented at trial. (T.T. 164-186). The
Defendant was represented by counsel at the conference, and counsel was competent and more than capable of navigating the
matters at hand. (T.T. 164, 168, 176). Indeed, when this court specifically asked counsel at the beginning of the conference whether
she wanted the Defendant to be present in the courtroom, she waived her client’s presence, which further reinforces the notion
that counsel did not require the Defendant’s aid or assistance in determining which jury instructions were appropriate for the case.
(T.T. 164). Thus, even if the Defendant had been present during the jury instruction conference, his presence would have been
“useless” because he would not have been able to contribute in any meaningful way to the “fairness of the procedure” or to the
substantive legal discussions involved. See Williams, supra, at 1281 (“This constitutional right to be present is not guaranteed
‘when presence would be useless, or the benefit but a shadow.’”) (quoting Snyder v. Massachusetts, 291 U.S. 97, 106-07 (1934)).
Accordingly, because the Defendant’s presence would not have “contributed to the fairness” of the jury instruction conference, and
because his absence did not thwart his opportunity for a fair and just trial, or otherwise prejudice him in any way, his presence at
the conference was not required and his rights were not violated.

Third Contention
The Defendant contends that the first two issues presented are not subject to being deemed waived under Pennsylvania Rule

of Appellate Procedure 302(a), because “Rule 302(a)’s reference to “[i]ssues [that were] not raised in the lower court [being]
waived and [barred from review] . . . on appeal” must be construed as referring to only those issues over which trial counsel
exercises decisional control . . . and not to client-controlled matters . . . lest Rule 302(a) be subject to being stricken as uncon-
stitutional.”2 Concise Statement, page 2.

The Defendant’s third contention should be deemed moot. The argument raised in the first issue is not subject to rejection on
the grounds that it was waived, but rather on the grounds that it is factually incorrect. As noted, this court was present during the
jury selection process, so clearly there was no basis for counsel to object to a judgeless jury selection. Furthermore, regardless of
whether the issue set forth in the Defendant’s second argument was properly preserved under Rule 302(a) of the Pennsylvania
Rules of Appellate Procedure, the court addressed the Defendant’s second contention on the merits and explained why there was
no basis for counsel to raise an objection based on the Defendant’s absence at the jury instruction conference. Accordingly, the
Defendant’s third contention should be considered moot.
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Fourth Contention
Defendant argues that his standard range sentence of 20 (twenty) to forty (40) years was “manifestly excessive and unconstitu-

tionally cruel since the totality of the circumstances in this case were such that a sentence of a lesser duration was required.”
Concise Statement, page 3. He also argues that the sentence was “imposed in a procedurally improper fashion since the Court failed
to articulate proper and sufficient reasons for imposing a sentence of that length and rejecting a sentence of lesser length.” Id.

It is well established that sentencing is a matter vested within the sound discretion of the sentencing judge and will not be
disturbed on appeal absent a manifest abuse of discretion. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). An
abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court ignored or
misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreason-
able decision. Id. at 1128. To constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be
manifestly excessive. Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 2003).

However, a claim that a sentence is manifestly excessive “is a challenge to the discretionary aspects of the sentence,”
Commonwealth v. Lee, 876 A.2d 408, 411 (Pa. Super. 2005), and, as the Superior Court of Pennsylvania noted,

there is no absolute right to appeal the discretionary aspects of a sentence. [Mouzon, supra]. Rather, allowance of appeal
will be permitted only when the appellate court determines that there is a substantial question that the sentence is not
appropriate under the Sentencing Code. Id. The determination of what constitutes a substantial question is made on a
case-by-case basis. Commonwealth v. McNabb, 819 A.2d 54 (Pa. Super. 2003). A substantial question exists where an
appellant sets forth a plausible argument that the sentence violates a particular provision of the Sentencing Code or is
contrary to the fundamental norms underlying the sentencing process. Id. at 56.

Commonwealth v. Johnson, 873 A.2d 704, 708 (Pa. Super. 2005). “Bald allegations of excessiveness, unaccompanied by a plausible
argument that the sentence imposed violated a provision of the Sentencing Code or is contrary to the fundamental norms underly-
ing the sentencing scheme, are insufficient to raise a substantial question” under 42 Pa. C.S. Stat. Ann. §9781(b). Lee, supra, at 412.

The Defendant has failed to raise a substantial question that his sentence is inappropriate under the Sentencing Code. The
Defendant concedes that his sentence of twenty (20) to forty (40) years of imprisonment for Third Degree Murder fell within the
standard range of the sentencing guidelines and did not exceed the statutory limit. See Post Sentence Motion, page 4. However, in
his Concise Statement, he asserts that the “totality of the circumstances” demanded a lesser sentence, and, in his post-sentence
motion, he requested that a lesser sentence of fifteen (15) to thirty (30) years of incarceration be imposed, and cited to factors such
as his age, amenability to rehabilitation, family support, and the fact that he earned a GED while he was incarcerated, to support
his request. See Id.

This court disagreed that a lesser sentence was appropriate given the circumstances of the case. The fact that this court exer-
cised its discretion and chose to impose a standard range guideline sentence within the statutory limits does not create a substan-
tial question as to whether the sentence was manifestly excessive. See Commonwealth v. Coss, 695 A.2d 831, 833 (Pa. Super. 1997)
(“[A] claim of excessiveness of sentence does not raise a substantial question where the sentence is within the statutory limit.”);
See also Commonwealth v. Kimbrough, 872 A.2d 1244, 1263 (Pa. Super. 2005) (“[W]hen the sentence is within the range prescribed
by statute, a challenge to the maximum sentence imposed does not set forth a substantial question as to the appropriateness of the
sentence under the guidelines.”); Commonwealth v. Christine, 78 A.3d 1, 10 (Pa. Super. 2013) (“[A] generic claim that a sentence
is excessive does not raise a substantial question for our review.”).

Accordingly, because the Defendant fails to cite any provision of the Sentence Code that was violated, and because he does not
assert that the sentence was “contrary to the fundamental norms underlying the sentencing scheme,” he has failed to create a
substantial question that his sentence was inappropriate under the Sentencing Code, and thus should not obtain appellate review
of this claim. Lee, supra.

However, even assuming that a substantial question was created by the Defendant’s generic assertion of excessiveness, the
Defendant’s argument must still fail when considered on the merits. In determining whether a sentence is manifestly excessive,
the appellate court must give great weight to the sentencing court’s discretion, as the court is in the best position to measure
factors such as the nature of the crime, the defendant’s character, and the defendant’s display of remorse, defiance or indifference.
Com. v. Ellis, 700 A.2d 948, 958 (Pa. Super. 1997). Furthermore,

[w]here the sentencing court had the benefit of a presentence investigation report (“PSI”), we can assume the sentencing
court “was aware of relevant information regarding the defendant’s character and weighed those considerations along
with mitigating statutory factors.” Commonwealth v. Devers, 546 A.2d 12, 18 (Pa. 1988). See also Commonwealth v.
Tirado, 870 A.2d 362, 368 (Pa. Super. 2005) (stating if sentencing court has benefit of PSI, law expects court was aware
of relevant information regarding defendant’s character and weighed those considerations along with any mitigating
factors). Further, where a sentence is within the standard range of the guidelines, Pennsylvania law views the sentence
as appropriate under the Sentencing Code. See Commonwealth v. Cruz–Centeno, 668 A.2d 536 (Pa. Super. 1995), appeal
denied, 676 A.2d 1195 (1996) (stating combination of PSI and standard range sentence, absent more, cannot be
considered excessive or unreasonable).

Commonwealth v. Griffin, 65 A.3d 932, 937-38 (Pa. Super. 2013).

This court had the benefit of hearing and watching all of the evidence that was presented at trial, and its sentencing determi-
nation was guided by a number of different factors. The court had thoroughly reviewed the Presentence Investigation Report that
was prepared in this case, and, at the sentencing hearing, it was presented with victim impact testimony and victim impact letters
from Mr. Hager’s family and wife. (Sentencing Transcript (“ST”), June 4, 2014, pp. 3-18). Prior to the imposition of sentence, the
court provided both counsel and the Defendant with the opportunity to make sentencing arguments. (S.T. 6, 14-16). The Defendant
apologized for his behavior, stated that he wished he had “a little more time to think it through,” and explained that he “was just
trying to protect” his dad. (S.T. 16). In response to the Defendant’s allocution, the court stated the following:

. . . you did have more time [to think]. Your father was not in any life-threatening situation at that point in time. You had
seconds, minutes. You had time to think. You did not think. You immediately reached for a weapon. That’s the first thing
you did, just reach for that weapon, and just shot, and took another man’s life. You took, as you heard, a person that was
loved dearly by his family, and who will be dearly missed by his family, all because of a thoughtless act. That’s not going
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to provide them with any consolation, or in any way make them feel better about what happened. If anything, it is going
to make them feel worse about it. A thoughtless act led to the death of their loved one. 
Sir, you know, I understand that you are young, and I understand that you are probably hoping to do other things with
your life as well. But there is a penalty to be paid for taking another human life. And given the facts and circumstances
of this particular case, having sat through and listened and respecting the jury’s verdict, I’m going to sentence you, sir,
to a period of incarceration of 20 to 40 years. (S.T. 17-18).

Thus, in determining that the standard range sentence of twenty (20) to forty (40) years was appropriate in this case, the court
considered the Defendant’s young age and opportunity for rehabilitation, but it balanced those factors against the seriousness and
circumstances of the offense, the impact of the defendant’s actions on the victim’s family, and the fact that a man needlessly was
murdered because of the Defendant’s thoughtless actions. (S.T. 17-18). The Defendant cannot demonstrate that this court “ignored
or misapplied the law, exercised [its] judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unrea-
sonable decision,” and thus cannot show that his sentence was manifestly excessive. For all these reasons, the Defendant’s mani-
fest excessiveness claim has no merit.

The court notes that, although the manifest excessiveness claim was raised in the Post Sentence Motion filed on June 12, 2014,
the claim that the sentence was procedurally improper was not raised prior to the filing of the 1925(b) statement. This is prob-
lematic for the Defendant because a “challenge to the adequacy of a statement of reasons is viewed as an appeal of a discretionary
aspect of sentencing” and “challenges to the discretionary aspects of sentencing must be raised at the time of sentencing or in a
post-sentence motion.” See Commonwealth v. Thomas, 537 A.2d 9 (Pa. Super. 1988); Commonwealth v. Ventura, 975 A.2d 1128,
1132-33 (Pa. Super. 2009); Griffin, supra, at 935.

Indeed, “[a]n appellant challenging the discretionary aspects of his sentence must invoke this Court’s jurisdiction by satisfying
a four-part test.” Griffin 65 A.3d 932, 935. The test requires a determination of 

(1) whether appellant has filed a timely notice of appeal, see Pa. R. A. P. 902 and 903; (2) whether the issue was properly
preserved at sentencing or in a motion to reconsider and modify sentence, see Pa. R. Crim. P. 720; (3) whether appellant’s
brief has a fatal defect, Pa. R. A. P. 2119(f); and (4) whether there is a substantial question that the sentence appealed
from is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b).

Id. at 935 (emphasis added). Accordingly, because the issue of whether the court properly articulated its reasons for the sentence
was not “properly preserved at sentencing or in a motion to reconsider and modify sentence,” review of this issue should be
precluded on appeal.

However, even if considered on the merits, the Defendant’s argument still lacks merit, because, as explained above, the court
articulated proper and sufficient reasons for the imposition of its sentence, the sentence fell within the standard range of the
sentencing guidelines, and it did not exceed the statutory limit. Accordingly, the sentence should be upheld. 

Fifth Contention
The Defendant argues that, to the extent the sentencing claims raised above are deemed waived, trial counsel provided

ineffective assistance for failing to raise a timely objection to the sentence. As noted, the post sentence motion did not contain any
objection based on the court’s failure to articulate sufficient reasons in support of its sentence. However, because the Defendant’s
claim of ineffective assistance of counsel is being raised for the first time on direct appeal, it should be dismissed at this stage since
the law is clear that claims of this nature are best left reserved for collateral review. 

In Commonwealth v. Holmes, 79 A.3d 562, 576 (Pa. 2013), the Pennsylvania Supreme Court reaffirmed that “absent the
circumstances we address below, claims of ineffective assistance of counsel are to be deferred to PCRA review; trial courts should
not entertain claims of ineffectiveness upon post-verdict motions; and such claims should not be reviewed upon direct appeal.”
The Court laid out two exceptions to this rule: 

First, we appreciate that there may be extraordinary circumstances where a discrete claim (or claims) of trial counsel
ineffectiveness is apparent from the record and meritorious to the extent that immediate consideration best serves the
interests of justice; and we hold that trial courts retain their discretion to entertain such claims. 

Second ... where the defendant seeks to litigate multiple or prolix claims of counsel ineffectiveness, including non-record-
based claims, on post-verdict motions and direct appeal, we repose discretion in the trial courts to entertain such claims,
but only if (1) there is good cause shown, and (2) the unitary review so indulged is preceded by the defendant’s knowing
and express waiver of his entitlement to seek PCRA review from his conviction and sentence, including an express recog-
nition that the waiver subjects further collateral review to the time and serial petition restrictions of the PCRA

Id. at 563-64 (emphasis added). 
The type of extraordinary circumstances that allowed the trial court to consider the ineffective assistance claims in Holmes are

not present here. The Defendant’s claim that his trial counsel was ineffective for failing to raise such an objection at the time of
sentencing is not obviously “meritorious” and “apparent from the record” such that “immediate consideration” of his claim “best
serves the interests of justice,” because this court did articulate proper and sufficient reasons for its sentence at the hearing. See
id. at 577. The Defendant’s contention does not fall within either of the two exceptions set forth in Holmes, and as such, his
ineffective assistance of counsel claim should await collateral review.

III. CONCLUSION
For all the foregoing reasons, the Defendant’s contentions are without merit, and the verdict, as well as the sentence, should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: January 5, 2015
1 The Defendant’s father, Darrell Tigney, was also charged with Conspiracy to Commit Criminal Homicide, but he was acquitted at
the joint trial that took place between March 18, 2014 and March 21, 2014. 
2 Pennsylvania Rule of Appellate Procedure 302(a) provides that: “[i]ssues not raised in the lower court are waived and cannot be
raised for the first time on appeal.”
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Commonwealth of Pennsylvania v.
Kristopher Heggins

Criminal Appeal—PCRA—Miller v. Alabama—Untimely

Defendant’s attempt to characterize untimely PCRA petition as an amendment to prior, timely, PCRA petition fails.

No. CC 200007504, 200007508. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 9, 2015.

OPINION
The Defendant has appealed from this Court’s Order of August 18, 2014, which dismissed his third Post Conviction Relief Act

Petition without a hearing. A review of the record reflects that because the Petition was untimely filed, this Court lacks the juris-
diction to address it. Therefore, this Court’s Order should be affirmed.

The Defendant was charged with Criminal Homicide,1 Robbery2 and Criminal Conspiracy3 in connection with the shooting death
of Salvatore Brunsvold. At the time of Mr. Brunsvold’s death, the Defendant was 16 years old. Following a jury trial held before
this Court in September, 2000, the Defendant was convicted of Second-Degree Murder and the remaining charges. The judgment
of sentence was affirmed by the Superior Court on September 18, 2002 and his Petition for Allowance of Appeal was denied by the
Pennsylvania Superior Court on June 20, 2003.

On March 17, 2004, the Defendant filed a pro se Post Conviction Relief Act Petition. J. Richard Narvin, Esquire, was appointed
to represent the Defendant, and after several delays, an Amended PCRA Petition was filed on July 16, 2007. This Court initially
dismissed the Amended Petition, but after reviewing counsel’s Motion to Reconsider, this Court vacated the dismissal and sched-
uled an evidentiary hearing on the Amended Petition. Several changes of counsel and corresponding postponements ensued, and
the evidentiary hearing was eventually held on April 21, 2010.

Following the evidentiary hearing, this Court thoroughly reviewed the record and trial transcripts in their entirety. On
September 22, 2010, this Court convened a second PCRA hearing at which time it found that trial counsel was ineffective for fail-
ing to object to the testimony of the Danville Correctional Institute witnesses regarding the Defendant’s supposed gang member-
ship and past criminal activity and also for introducing the Defendant’s otherwise inadmissible prior convictions. Consequently,
this Court granted collateral relief in the form of a new trial. The Commonwealth appealed the award of a new trial and the
Superior Court reversed this Court’s Order on May 9, 2012. Reargument was subsequently denied on August 9, 2012. No further
action was taken until the Defendant sought, and was granted, leave to file a Petition for Allowance of Appeal Nunc Pro Tunc. The
Petition for Allowance of Appeal was filed and was denied on August 27, 2013.

While the appeal of this Court’s Order for a new trial was pending, the Defendant filed a counseled Post Conviction Relief Act
Petition, his second, on July 10, 2012, raising a claim pursuant to Miller v. Alabama, 132 S.Ct. 2455 (U.S. 2012). However, shortly
thereafter he filed a Petition to Withdraw the PCRA Petition, and this Court granted that request on July 23, 2012.

On October 24, 2013, the Defendant filed a pro se “Post Conviction Relief Act Continuance/Extension of Original PCRA
Petition”, which he attempted to characterize as a second amendment to his 2004 PCRA Petition but was, in actuality, his third
PCRA Petition. J. Richard Narvin, Esquire, was appointed to represent the Defendant, though the Defendant later sought to have
Mr. Narvin removed from the case due to a “personality” difference. That motion was denied. Thereafter, Mr. Narvin filed a Turner
“No Merit” Letter citing the untimeliness of the Petition and sought permission to withdraw from the representation, which this
Court then permitted. After giving appropriate notice of its intent to do so and reviewing the Defendant’s response thereto, this
Court dismissed the Defendant’s third PCRA Petition on August 18, 2014. This appeal followed.

On appeal, the Defendant raises a number of substantive claims of error directed to the effectiveness of trial and appellate
counsel, and also raises a claim pursuant to Miller v. Alabama, 132 S.Ct. 2455 (U.S. 2012). However, a careful review of the record
reveals that his Petition was untimely and was, therefore, properly dismissed.

Pursuant to 42 PA.C.S.A. §9545(b), any and all PCRA Petitions, “including a second or subsequent petition, shall be filed within
one year of the date the judgment of sentence becomes final…” 42 Pa.C.S.A. §9545(b)(1). In this case, the Defendant’s judgment of
sentence became final on September 18, 2003, ninety (90) days after the Pennsylvania Supreme Court’s ruling, when he failed to
petition for certiorari to the United States Supreme Court. Therefore, in order to be timely, any PCRA Petitions should have been
filed by September 20, 2004. The instant Petition, filed on October 24, 2013, is well outside of that time limitation. Although the
Defendant attempts to characterize the Petition as an amendment to his original, 2004 Petition, the record reveals that that Petition
has been fully and completely litigated and this Petition is in no way an Amendment to the original Petition. Although the
Defendant does not acknowledge the untimeliness of the Petition, he has raised a Miller claim.

The Post Conviction Relief Act states, in relevant part:

§9545. Jurisdiction and proceedings.’

(b) Time for filing petition. – 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment became final, unless the petition alleges and the petitioner proves that:

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United 
States or the Supreme Court of Pennsylvania after the time period provided by this section and has been 
held by that court to apply retroactively.

42 Pa.C.S.A. §9545(b)(iii).

In his pro se PCRA Petition, the Defendant relied on the United States Supreme Court’s decision in Miller v. Alabama, 132 S.Ct.
2455 (U.S. 2012), which held that mandatory life sentences without the possibility of parole were illegal for those offenders who
committed their crime prior to the age of 18. However, despite its holding, the Miller Court did not indicate whether its decision
was intended to be retroactive. In Commonwealth v. Cunningham, the Pennsylvania Supreme Court examined the Miller decision
as it related to the Pennsylvania case and ultimately it was not retroactive. See Commonwealth v. Cunningham, 81 A.3d 1, 11 (Pa.
2013). Then, in Commonwealth v. Seskey, 86 A.3d 237 (Pa.Super. 2014), our Superior Court addressed the intersection of Miller and
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Cunningham in the context of an otherwise-untimely PCRA Petition and held that an appellant “cannot rely upon Miller or
subsection 9545(b)(iii) to establish jurisdiction over [an] untimely PCRA Petition in any Pennsylvania court.” Commonwealth v.
Seskey, 86 A.3d 237, 243 (Pa.Super. 2014).

Given the Cunningham Court’s finding that Miller is not retroactive and the guidance provided by the Seskey Court, it is clear
that the Defendant cannot rely on the Miller decision as a basis for the retroactive constitutional right exception to the time
limitation provisions of the Post Conviction Relief Act.

Inasmuch as the Defendant has failed to satisfy the requirements of the retroactive Constitutional right exception to the
Post Conviction Relief Act, his Petition was properly classified as untimely. See Commonwealth v. Wojtaszek, 951 A.2d 1169
(Pa.Super. 2008). “Given the fact that the PCRA’s timeliness requirements are mandatory and jurisdictional in nature, no
court may properly disregard or alter them in order to reach the merits of the claims raised in a PCRA Petition that is filed
in an untimely manner.” Commonwealth v. Mazzarone, 856 A.2d 1208, 1210 (Pa.Super. 2004). See also Commonwealth v.
Bennett, 842 A.2d 953, 956 (Pa.Super. 2004) and Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999). As such, this Court is bound
by the time limitation provisions of the Act and, therefore, properly dismissed the Defendant’s third Post Conviction Relief
Act Petition.

Accordingly, for the above reasons of fact and law, this Court’s Order of August 18, 2014, which dismissed his fourth Post
Conviction Relief Act Petition without a hearing must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: January 9, 2015

1 18 Pa.C.S.A. §2501 – CC 200007508
2 18 Pa.C.S.A. §3701 – CC 200007504
3 18 Pa.C.S.A. §903 – CC 200007504

Commonwealth of Pennsylvania v.
Terry Shields

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to Challenge Discretionary Aspects of Sentence—
Consecutive Mandatory Minimums—Alleyne

Sentence is not manifestly excessive given the facts of the crime and Alleyne should not be applied retroactively.

No. CC 200903007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—January 9, 2015.

OPINION
Appellant, Terry Shields, appeals this Court’s July 16, 2014 Order dismissing his Post Conviction Relief Act (PCRA) Petition.

On April 16, 2012, following a jury trial, Appellant was found guilty of one count of Burglary, two counts of Robbery-Serious Bodily
Injury, one count each of Aggravated Indecent Assault, Unlawful Restraint and Criminal Conspiracy.1 After his direct appeal
concluded on December 18, 2013, when his Petition for Allowance of Appeal was denied, Appellant filed a PCRA petition on
January 21, 2014. Appointed counsel amended on May 27, 2014, and the Commonwealth responded on June 4, 2014. The Court
dismissed the petition without a hearing on July 16, 2014. Appellant filed a Notice of Appeal on August 15, 2014 and a Concise
Statement of Errors Complained of on Appeal on September 8, 2014.

ERRORS COMPLAINED OF ON APPEAL
Appellant alleges that “trial counsel was ineffective for failing to preserve a challenge to the discretionary aspects of the

sentence.” (Concise Statement of Errors on Appeal at 3-4) Appellant further alleges that the application of § 9712 to the sentences
imposed violated both his state and federal constitutional rights. Id. at 4.

HISTORY OF THE CASE
For a summary of the facts of this case, see Trial Court Opinion, 1/14/13, at 3-4.

DISCUSSION
Appellant’s first error alleged on appeal is that he was provided ineffective assistance of counsel, as trial counsel failed to

preserve a challenge to the discretionary aspects of the sentence. The test for ineffective assistance of counsel is whether the
underlying claim is of arguable merit; counsel’s performance lacked a reasonable basis; and the ineffectiveness of counsel caused
him prejudice. Commonwealth v. Williams, 899 A.2d 1060, 1063 (Pa. 2006). Prejudice is established if “there is a reasonable prob-
ability that the outcome of the proceedings would have been different but for counsel’s ineffectiveness.” Commonwealth v. Chmiel,
30 A.3d 1111, 1127-1128 (Pa. 2011).

Appellant’s underlying claim, that the imposition of consecutive mandatory minimum sentences was manifestly excessive,
unreasonable and an abuse of discretion, lacks merit. In order to address an alleged sentencing error, this Court notes that
Appellant must first establish a substantial question that his sentence is 1) inconsistent with a specific provision of the Sentencing
Code; or 2) contrary to the fundamental norms which underlie the sentencing process. 42 Pa.C.S. § 9781(b); Commonwealth v.
Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). This determination is made on a case by case basis. Commonwealth v. House, 537
A.2d 361, 364 (Pa. Super. 1988). Challenging the trial court’s imposition of consecutive rather than concurrent sentences does not
raise a substantial issue,2 unless Appellant can establish that the aggregate sentence is excessive in light of the criminal conduct
at issue.3
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The standard of review with respect to sentencing is whether the court abused its discretion. Commonwealth v. Smith, 673 A.2d
893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment exercised was
manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. In sentencing Appellant, this Court must
consider the protection of the public, the rehabilitative needs of the offender, and the gravity of the offense as it relates to the
victim and the community. 42 Pa.C.S. § 9721(b). This Court considered numerous factors in sentencing Appellant, including a
Pre-Sentence report. (ST 2-6, 11) The Pennsylvania Supreme Court has held: 

Where [a] pre-sentence report[] exist[s], we shall continue to presume that the sentencing judge was aware of
relevant information regarding the defendant’s character and weighed those considerations along with mitigating
statutory factors…Having been informed by the pre-sentence report, the sentencing court’s discretion should not
be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

This Court considered a number of factors in fashioning its sentence, including a history of criminal behavior beginning at
age 15. (ST 17) Appellant’s ongoing failure to adjust as a juvenile ultimately led to six placements within the juvenile system,
including YDC-New Castle. Id. Shortly after he was released from YDC-New Castle, he was arrested on the case sub judice.
Id. While incarcerated on this case, Appellant was involved in another conspiracy, assault by prisoner, which also involved a
sexual component. The Court is greatly concerned with Appellant’s continued pattern of sexual violence. 

The underlying facts in this case are also quite concerning. Appellant, along with two armed assailants, kicked down the
victims’ door, and in front of their two year old son, pistol whipped one victim and ordered the other to perform oral sex on him.
Then Appellant rubbed the barrel of his gun on the female victim’s vagina and digitally penetrated her. Given the facts of this case,
combined with Appellant’s history, a standard range minimum sentence for each victim, to be served consecutively, resulting in an
aggregate sentence of 15 to 45 years is not excessive.

Appellant’s second issue is also without merit. Appellant alleges that the application of § 9712 to the sentences imposed
violated both his state and federal constitutional rights. On June 17, 2013, the United States Supreme Court held that a crim-
inal defendant may not be sentenced to a mandatory minimum sentence unless the factfinder found the underlying facts trig-
gering the imposition of the mandatory to have been proven beyond a reasonable doubt. Alleyne v. United States, 133 S.Ct.
2151 (2013). However, Commonwealth v. Newman, 99 A.3d 86 (Pa.Super. 2014) made clear that retroactive application of
Alleyne is limited to cases pending on direct appeal. Newman refers to Alleyne as a “new rule” that applies to all cases on
direct review. 99 A.3d at 90. 

Appellant’s appeal, however, arises from a denial of a PCRA Petition. Appellant’s case was no longer pending on direct appeal
when the court announced its decision in Alleyne. Nevertheless, Alleyne may apply to Appellant’s case if one of two exceptions
applies. First, a new rule should be applied retroactively if it places “certain kinds of primary, private individual conduct beyond
the power of the criminal law-making authority to proscribe.” Mackey v. United States, 401 U.S.667, 692 (1971). Second, a new rule
should be applied retroactively if it requires the observance of “those procedures that ... are ‘implicit in the concept of ordered
liberty.’ ” Id. at 693 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)). Neither exception applies.

A substantive new rule “narrow[s] the scope of a criminal statute by interpreting its terms… as well as constitutional deter-
minations that place particular conduct or persons covered by the statute beyond the State’s power to punish.” Schriro v.
Summerlin, 542 U.S. 348, 542 (2004). The new rule established by Alleyne does not modify the elements of an offense—the
range of conduct punishable by the statute remains the same before and after Alleyne. Alleyne also does not place conduct
beyond the State’s power to punish. To the contrary, Alleyne establishes the procedure which must be followed to impose a
mandatory sentence. 

If Alleyne would be found to be applicable retroactively under the circumstances, it certainly would have a “watershed” effect,
as every defendant sentenced to a mandatory term of incarceration pre-Alleyne would be entitled to a new sentencing hearing. The
Schriro court ultimately rejected the argument that a jury trial is required to observe “those procedures that ... are ‘implicit in the
concept of ordered liberty.’ ”

Our decision in DeStefano v. Woods, 392 U.S. 631, 88 S.Ct. 2093, 20 L.Ed.2d 1308 (1968) (per curiam), is on point. There
we refused to give retroactive effect to Duncan v. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968), which
applied the Sixth Amendment’s jury-trial guarantee to the States. While DeStefano was decided under our pre-Teague
retroactivity framework, its reasoning is germane. We noted that, although “the right to jury trial generally tends to
prevent arbitrariness and repression[,] ... ‘[w]e would not assert ... that every criminal trial-or any particular trial-held
before a judge alone is unfair or that a defendant may never be as fairly treated by a judge as he would be by a jury.’ ”
392 U.S., at 633-634, 88 S.Ct. 2093 (quoting Duncan, supra, at 158, 88 S.Ct. 1444). We concluded that “[t]he values imple-
mented by the right to jury trial would not measurably be served by requiring retrial of all persons convicted in the past
by procedures not consistent with the Sixth Amendment right to jury trial.” 392 U.S., at 634, 88 S.Ct. 2093. If under
DeStefano a trial held entirely without a jury was not impermissibly inaccurate, it is hard to see how a trial in which a
judge finds only aggravating factors could be.

Schriro v. Summerlin, 542 U.S. at 356-357. This Court is persuaded by Schriro that Alleyne is not to be applied retroactively in this
case, and Appellant’s allegation of error is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3502(c)(1), 3701(a)(1)(i), 3125(a)(1), 2902(a)(1) and 903(a)(1), respectively.
2 Commonwealth v. Prisk, 13 A.3d 527 (Pa. Super. 2011).
3 Commonwealth v. Dodge, 77 A.3d 1263 (Pa. Super. 2013).
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Commonwealth of Pennsylvania v.
Joseph Galutzi

Criminal Appeal—Probation Violation—Sentencing (Legality)—Scrivener’s Error—Revoked at the Wrong Count

Court asks for new probation violation hearing after error in Sentencing Order.

No. CC 200512432. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—January 13, 2015.

OPINION
On October 4, 20061, Appellant, Joseph Galutzi, pled guilty to one count each of Criminal Trespass, Receiving Stolen Property

(RSP) and Loitering and Prowling at Night2. He was sentenced to nine to eighteen months for both the Criminal Trespass and the
RSP counts, to be served concurrently. He received two years probation consecutive to his jail sentence at the RSP count only and
received no further penalty at the Loitering and Prowling count. On November 12, 2013, this Court found that Appellant had, for
a third time, violated the conditions of his probation. The Court revoked probation and resentenced him to twelve to thirty-six
months incarceration at the Criminal Trespass count and no further penalty on the RSP.3 Appellant’s Post Sentence Motion was
denied on November 14, 2014. Appellant filed a Notice of Appeal on December 12, 2014 and a Concise Statement of Errors
Complained Of on September 26, 2014.

MATTERS COMPLAINED OF ON APPEAL
Appellant asserts that the Court erred in imposing a sentence of confinement for a period of 12 to 36 months since the original

sentence imposed on that count did not contain any period of probation for Appellant to subsequently violate. (Statement of Matters
Complained of on Appeal, p. 1). Appellant further alleges the Court erred by sentencing him to confinement in the absence of any
of the mandated factors of 42 Pa.C.S. § 9771(c). Id. at 2.

DISCUSSION
In order to address an alleged sentencing error, this Court notes that Appellant must first establish a substantial question that

his sentence is 1) inconsistent with a specific provision of the Sentencing Code; or 2) contrary to the fundamental norms which
underlie the sentencing process. 42 Pa.C.S. §9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). This deter-
mination is made on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa. Super. 1988). 

This Court concedes Appellant’s first issue. It appears this Court intended to revoke probation at the RSP count and resentence
Appellant to a period of incarceration. This Court instead erroneously entered the sentence at the incorrect count in what is essen-
tially the equivalent of a scrivener’s error. This Court notes that this issue was not raised at the resentencing hearing or in
Appellant’s Post-Sentence Motion. As a result, this Court was previously unaware of this error and therefore unable to correct it.

Based on this Court’s concession of Appellant’s first issue, discussion of his second issue is not warranted. 

CONCLUSION
For the above reasons, this Court requests that this case be remanded back to this Court for Appellant to be resentenced at the

RSP count.
BY THE COURT:
/s/Rangos, J.

1 In 2006, the case was heard by the Honorable Cheryl Lynn Allen. The case was reassigned to this Court when Judge Allen was
elected to the Superior Court of Pennsylvania.
2 18 Pa.C.S.A. § 3503(a)(1), 3921, and 5506, respectively. Additional charges were withdrawn at that time.
3 The sentence imposed was also consecutive to a Westmoreland County sentence Appellant was serving at that time.

Commonwealth of Pennsylvania v.
Daniel Hargrove

Criminal Appeal—Sufficiency—Evidence—Hearsay—Domestic Abuse—Harassing Texts—False Reports—Rebuttal Witnesses

Sending harassing text messages to former partner and lying about it to 911 results in convictions.

No. CC 201202069. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—January 12, 2015.

OPINION
The appellant, Daniel Hargrove, (hereinafter referred to as “Hargrove”), was originally charged with one count of false alarm

and one count of making false reports to the police. On April 11, 2013, following a non-jury trial, Hargrove was found not guilty of
the charge of false alarm but found guilty of making false reports to the police. On July 2, 2013, Hargrove was sentenced to a
one-year period of probation with the provision that he have no contact with the victim. Hargrove filed timely post-sentence
motions, which motions were denied on October 29, 2013. Hargrove then filed an appeal to the Superior Court and was directed to
file a concise statement of matters complained of on appeal. In that statement, Hargrove has raised five claims of error. 

Initially Hargrove maintains that the evidence was insufficient to prove the crime of false reports since the Commonwealth
failed to establish that Hargrove gave false information to the police. Hargrove next maintains that this Court erred when it should
have found that false reports to the police were de minimus based upon the evidence that was presented. Hargrove also maintains
that this Court abused its discretion in permitting the Commonwealth to present rebuttal witnesses because of the remoteness of
their testimony and that the prejudicial value of their testimony outweighed its probative value. Hargrove next maintains that the
Court abused its discretion by allowing testimony of a witness that she was afraid of Hargrove. Finally, Hargrove maintains that



april 17 ,  2015 page 121

this Court abused its discretion in allowing hearsay testimony.
In July of 2008, the victim, Camille Cueni-Cohen, (hereinafter referred to as “Cohen”), had just returned to the United States

from Switzerland as a result of the breakup of her marriage. Cohen returned with her minor son, however she was charged with
international kidnapping by her ex-husband and was looking for an attorney to represent her in connection with this charge. She
met Hargrove in a bar and explained her situation to him. The next day Hargrove called her and told her that he could help her
and they should meet. Their attorney-client relationship almost immediately developed into a romantic relationship, which lasted
for approximately three years. At one point Cohen moved into Hargrove’s home and resided with him. After approximately three
years, she became frightened of Hargrove because of his threats to harm her and her family. Hargrove would text Cohen at all
hours of the day and she became fearful of his continued harassment. Cohen described him as Dr. Jekyll and Mr. Hyde character
and noted that when he became drunk, he would text horrible things to her. Cohen ended their relationship in August of 2011. 

During the early evening of October 3, 2011, Cohen began receiving numerous text messages from Hargrove while she was at
work. Hargrove wanted her to meet with him. He continued to text message her asking her to come over and meet with him. She
responded to one of his text messages by saying that he was drunk and he texted back that he was not drunk and she should come
over and make this assessment. Cohen, who is an avid runner was not too far from Hargrove’s house and decided to go over to his
house. When she arrived, she texted him and told him that she was outside and he said for her to come in and she responded that she
would not come in and he would have to come outside. He started screaming and when he came out, she realized that he said that she
should shoot him. These text messages began at approximately 8:47 p.m. The last text message that she received from Hargrove was
shortly before midnight. After receiving the last text message from Hargrove, Cohen left and started to jog back towards her home.

Hargrove made three 911 calls, the first being at 12:18 a.m. on October 4, 2011. In the first call he told the 911 operator that his
ex-fiancée was “blowing up” his phone and wanted him to come outside and he believed that she had a weapon. The second 911
call occurred at 12:34 a.m. when Hargrove was wondering whether the police were going to respond to his earlier 911 call. The
final 911 call was made at 1:11 a.m. when Hargrove said that he was still receiving messages from a stalker and there were
getting more elevated.

The police arrived at Hargrove’s house at 12:36 a.m. obtained a description of Cohen, and received her phone number. When
Officer Shawn Frank left Hargrove’s house, he called Cohen on her cell phone and asked her to meet him and they agreed to meet
at the Township Park, located on Greenfield Road. Officer Frank met her at approximately 12:56 a.m. and was with her until 1:43
a.m. At approximately 1:14 a.m., Officer Frank received a radio call indicating that Hargrove had made an additional call saying
that he was receiving more text messages from Cohen. Officer Frank noted that in the eighteen minutes that he had been with
Cohen, she had not used her phone nor did she attempt to send any text messages. Officer Frank noted that the time their meeting
ended at 1:43 a.m., she had not used her phone nor had she made any text messages. 

Hargrove testified on his own behalf and stated that some time during the late night of October 3 and the early morning of
October 4, his phone went dead and he had placed it in the charger and that he had received so many text messages that his phone
was refusing to accept any more. It was only after his phone had recharged that the messages came flooding onto his phone. 

Hargrove’s initial claim of error was that the evidence was insufficient to establish that Hargrove gave false information that
he was being threatened and/or harassed by Cohen, when in fact, she was being threatened and harassed by him. In
Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Supreme Court set forth the standard for addressing a
claim with respect to the sufficiency of the evidence as follows:

In order to address this claim [the misstated standard of review for a weight of the evidence claim] we find it
necessary to delineate the distinctions between a claim challenging the sufficiency of the evidence and a claim that
challenges the weight of the evidence. The distinction between these two challenges is critical. A claim challenging
the sufficiency of the evidence, if granted, would preclude retrial under the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and Article I, Section 10 of the Pennsylvania Constitution, Tibbs v. Florida,
457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991). [12] [13] [14] [15] A motion for new trial on the grounds that the verdict is
contrary to the weight of the evidence, concedes that there is sufficient evidence to sustain the verdict. Commonwealth
v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial court is under no obligation to view the evidence in
the light most favorable to the verdict winner. Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict
is against the weight of the evidence is addressed to the discretion of the trial court. Commonwealth v. Brown, 538 Pa.
410, 648 A.2d 1177 (1994). A new trial should not be granted because of a mere conflict in the testimony or because the
judge on the same facts would have arrived at a different conclusion. Thompson, supra. A trial judge must do more than
reassess the credibility of the witnesses and allege that he would not have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is against the weight of the evidence do not sit as the thirteenth juror. Rather,
the role of the trial judge is to determine that “notwithstanding all the facts, certain facts are so clearly of greater weight
that to ignore them or to give them equal weight with all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
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verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 1980).

In viewing the evidence in the light most favorable to the Commonwealth as the verdict-winner, it is clear that the evidence was
more than sufficient that the Commonwealth met its burden of proving the elements of the crime of making false reports to the
police. That crime, as found in 18 Pa.C.S.A. §4906(a), is defined as follows:

§ 4906. False reports to law enforcement authorities
(a) Falsely incriminating another.--Except as provided in subsection (c), a person who knowingly gives false information
to any law enforcement officer with intent to implicate another commits a misdemeanor of the second degree.

The record in the instant case clearly reveals that Hargrove made three phone calls to 911 indicating that he was receiving threat-
ening and harassing messages from his ex-girlfriend. In addition, Hargrove suggested to them and to the police when they came to
investigate these 911 calls that he believed that she was going “to take him out” and that she possessed a weapon even though she
did not have a permit to carry a firearm. When the police met with Cohen, she had no weapon on her; she voluntarily turned over
her phone so that the police could scroll through the text messages that she had been receiving from Hargrove. In the forty-five
minute period that she met with the police, she did not use her phone nor did she attempt to text message, despite the fact that
Hargrove told the 911 operator in his 1:11 a.m. phone call that he was continuing to receive more harassing text messages from her.
Hargrove’s explanation that he was getting text messages from her when she was not using her phone was incredible. Hargrove said
that his phone’s battery went dead and he had to recharge it and that his text messages used ninety-nine percent of his storage space
and it was only after his phone had been recharged that he was able to get these new text messages. His testimony was incredible
since he used that phone on three separate occasions to call the police and suggest that Cohen was engaged in criminal activity.

Hargrove next maintains that this Court erred in failing to find him not guilty when the conduct that he engaged in was de
minimis with respect to the crime that was charged. Hargrove maintains that this Court should have found him not guilty on the
basis that his actions were de minimis. In 18 Pa.C.S.A. §312, the de minimis infraction rule is set forth as follows:

§ 312. De minimis infractions

(a) General rule.--The court shall dismiss a prosecution if, having regard to the nature of the conduct charged to consti-
tute an offense and the nature of the attendant circumstances, it finds that the conduct of the defendant:

(1) was within a customary license or tolerance, neither expressly negatived by the person whose interest was infringed
nor inconsistent with the purpose of the law defining the offense;

(2) did not actually cause or threaten the harm or evil sought to be prevented by the law defining the offense or did so
only to an extent too trivial to warrant the condemnation of conviction; or

(3) presents such other extenuations that it cannot reasonably be regarded as envisaged by the General Assembly or other
authority in forbidding the offense.

(b) Written statement.--The court shall not dismiss a prosecution under this section without filing a written statement of
its reasons, except that if the attorney for the Commonwealth is the moving party for such dismissal no such written state-
ment need be filed.

Hargrove also maintains that the holding in Commonwealth v. Houck, 233 Pa. Super. 512, 335 A.2d 389 (1975), required the find-
ing of a de minimis infraction. The fallacy with this contention is that the actions undertaken by Hargrove on October 3 and
October 4, 2011, were the culmination of years of harassment and abuse that he had inflicted upon this victim. Cohen had testified
to receiving thousands of text messages from Hargrove. These text messages and his abusive conduct towards her when they were
together, increasingly had become such that she ended their engagement and moved out of his residence. Despite the termination
of their relationship, Hargrove continued to text her and called the police on three separate occasions suggesting that she was the
one sending harassing text messages and that he believed that she had a weapon and was prepared “to take him out”. It is clear
that the Commonwealth met the elements of the offense of filing false reports and that Hargrove’s conduct was not de minimis.

Hargrove’s final three claims of error deal with the introduction of evidence and he believes that this Court erred in allowing
rebuttal witness testimony with respect to incidents that were outside the scope of rebuttal. In Commonwealth v. Mitchell, 588 Pa.
19, 902 A.2d 430, 444 (2206), the Supreme Court set forth the standard for the review of the claim of admission of evidence.

Appellant argues that the trial court erred on three occasions when it admitted evidence over defense counsel’s
objection. The admission of evidence is within the sound discretion of the trial court and will be reversed only upon a
showing that the trial court clearly abused its discretion. See Commonwealth v. Treiber, 582 Pa. 646, 874 A.2d 26, 31
(2005). Further, an erroneous ruling by a trial court on an evidentiary issue does not require us to grant relief where the
error is harmless. See Commonwealth v. Young, 561 Pa. 34, 748 A.2d 166, 193 (1999).

An error will be deemed harmless where the appellate court concludes beyond a reasonable doubt that the error could
not have contributed to the verdict. If there is a reasonable possibility that the error may have contributed to the verdict,
it is not harmless. In reaching that conclusion, the reviewing court will find an error harmless where the uncontradicted
evidence of guilt is overwhelming, so that by comparison the error is insignificant.

When reviewing these claims, it is apparent that none of the testimony touched upon the crimes charged and was clearly irrel-
evant. The introduction of this testimony was harmless error and in no way prejudiced Hargrove since this Court’s decision was
based solely upon the testimony presented by the Commonwealth through its 911 operators, the Police, the victim and Hargrove’s
own testimony. The testimony of the other witnesses was of no moment in the ultimate determination as to what the appropriate
verdicts would be in Hargrove’s case.

BY THE COURT:
/s/Cashman, A.J.

Dated: January 12, 2015
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Commonwealth of Pennsylvania v.
Darryl Nelson

Commonwealth of Pennsylvania v.
Cedric Young

Criminal Appeal—POSS/PWID—Suppression—Sufficiency—Consent to Search
Police observed suspicious drug activity at hotel room and recover heroin in plain sight.

No. CC 201200529, CC 201200532. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—January 12, 2015.

OPINION
On April 8, 2013, the appellant, Darryl Nelson, (hereinafter referred to as “Nelson”), was found guilty of one count of

possession with intent to deliver a controlled substance, one count of possession of a controlled substance and one count of
criminal conspiracy to possess a controlled substance. A presentence report was ordered and on July 10, 2013, Nelson was
sentenced to a period of incarceration of not less than three nor more than six years, to be followed by a period of probation
of five years for his conviction of possession with intent to deliver a controlled substance, and a consecutive sentence of two
to four years for his conviction of criminal conspiracy to possess a controlled substance. Nelson was RRRI eligible and, accord-
ingly received two RRRI sentences. Nelson filed a timely appeal to the Superior Court and finally his concise statement of matters
complained of on appeal raises four claims of error. Initially, Nelson maintains that the Court erred in denying his motion to
suppress since he believed that the police executed a warrantless search of the hotel room in which he was present. Nelson also
maintains three claims that the evidence was insufficient to support his convictions of the charge of possession with intent to deliver
a controlled substance and criminal conspiracy to possess a controlled substance.

The appellant, Cedric Young, (hereinafter referred to as “Young”), was found guilty of the same charges as Nelson and received
a sentence of five to ten years for his conviction of the charge of possession with intent to deliver, to be followed by a period of
probation of five years, and a concurrent sentence of one to two years and a consecutive period of probation of five years for his
conviction of criminal conspiracy to possess with intent to deliver a controlled substance. Young filed a timely appeal to the
Superior Court and in his concise statement of matters complained of on appeal, raised the identical claims that Nelson raised.

On December 12. 2011, agents from the Attorney General’s Office in conjunction with Detectives from the Monroeville Police
Department were conducting surveillance of potential drug activity near the Days Inn Motel when they noticed what they believed
to be a drug transaction occurring at the Days Inn Motel. The police made a stop of a motor vehicle after what they believed to be
a drug transaction and found the individuals in that motor vehicle were in the possession of stamp bags of heroin and a syringe
and they appeared to be attempting to inject the heroin. As a result of this stop, the police then began to focus on two particular
rooms at the Days Inn, those being Rooms 319 and 329. During approximately an hour and one-half period, the police observed
what appeared to be seven different drug transactions, which occurred after an individual left Room 319, walked to the stairwell,
walked down several steps to meet an individual or individuals. In less than a minute, the individuals would depart and the indi-
vidual who left Room 319 would return to that room. The police also saw an individual leave Room 329 and walk and briefly enter
Room 319, who then left Room 319 and went down another stairwell to meet another individual.

Based upon their belief that ongoing drug transactions were occurring, the police obtained passkeys for both Rooms 319 and
329, and the police initially approached Room 319, knocked on the door, and announced themselves as police officers. While at the
door, they noticed a strong odor or marijuana emanating from Room 319. Receiving no answer from the occupants of that room,
the police used the motel passkey to enter that room. The police found four individuals in that room, being the appellant, Gerald
Lee, Anthony Williams and Cedric Young. Gerald Lee had apparently rented the room and he signed consent to search form and
as a result of that search, the police found four hundred seven stamp bags of suspected heroin, which were in plain view in the
room. They also found a forty-five semi-automatic under the bed and a loose forty-five caliber shell behind the bed.

Nelson filed a motion to suppress on the basis that the police executed a warrantless search of the motel room in which he was
present. Nelson suggested there were no exigent circumstances that would allow the police to search without the necessity of
obtaining a search warrant. During the suppression hearing, the Commonwealth presented testimony from several police officers
who indicated that they observed what they believed to be numerous drug transactions being orchestrated by the individuals who
were in Room 319. While the police did not see the actual transactions occur between these individuals and the people who came
to the Days Inn Motel, nor did they see the objects that were being allegedly exchanged, based upon their training and experience,
they believed that these meetings were consistent with drug transactions. In light of the fact that they made a stop of a vehicle and
discovered heroin and a syringe in the vehicle after the vehicle had just left the Days Inn Motel, and in particular Room 319, the
police believed that drug activity was taking place at that motel. The police received passkeys from the management of the motel
and then went to Room 319 and knocked several times, announcing that they were the police. Receiving no response from the
inhabitants of that room, they then used the passkey to enter the room but only after they had detected a strong odor of marijuana
emanating from that room. The odor of marijuana further underscored the belief that drug activity was taking place in that room.
Upon their entry into the room and their observation of bags of heroin which were in plain view, the police received consent from
the individual who rented the room, Gerald Lee, and had him execute a consent to search form.

While the police did not have a warrant to enter into the room at the time that they did, there was more than sufficient infor-
mation to believe that drug activity was taking place in that room and that fact was underscored by the fact that even before they
attempted to gain entrance into the room, they detected a strong odor of marijuana emanating from that room. The odor of mari-
juana is indicative that another crime and violation of Controlled Substance, Drug, Device and Cosmetic Act was being committed
in that room. The police did not conduct a search until after they had received the consent of the individual who rented the room,
Gerald Lee. Nelson was not the owner of the room but merely an occupant. The police had a sufficient basis to be present and
believe that a crime was being committed and took the necessary steps.

Nelson has also raised three claims that the evidence was insufficient to support the convictions of possession with intent to
deliver, possession and criminal conspiracy with possession with intent to deliver. In Commonwealth v. Widmer, 560 Pa. 308, 744
A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set forth the standard for reviewing a claim of the sufficiency of the
evidence as follows:
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Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In viewing the evidence in the light most favorable to the verdict-winner, it is clear that the evidence is more than sufficient to
support Nelson’s convictions for these charges. The police observed numerous actions between individuals leaving Room 319 and
other individuals coming to the motel and leaving only moments after meeting with the individual who left and then returned to
Room 319. The police observed a car leaving the parking lot after meeting with someone from Room 319 for what they believed to
be a drug transaction and after stopping that car, found several bags of heroin and a syringe in addition to the occupants attempt-
ing to use that heroin. The police also noticed a very strong odor of marijuana emanating from Room 319 at the time that they
approached the door and prior to them knocking on that door announcing that they were the police. In the room they found four
hundred seven stamp bags of heroin, a semi-automatic and ammunition for that weapon. Nelson was one of four individuals in that
room, all of who had equal access to the heroin since it was in plain view on one of the beds. A gun was found underneath the bed
along with ammunition, again with equal access to all of the individuals in the room. In viewing this evidence in the light most
favorable to the Commonwealth, it is clear that the evidence is more than sufficient to sustain the convictions entered in this matter.

BY THE COURT:
/s/Cashman, A.J.

Dated: January 12, 2015

Commonwealth of Pennsylvania v.
Cameo Witherspoon

Criminal Appeal—Sufficiency—Evidence—Waiver—Pa.R.E. 403—Best Evidence—Cautionary Instruction

Officers were permitted to testify as to what they observed on surveillance video.

No. CC 201106392, 201311704. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—January 12, 2015.

OPINION
The appellant, Cameo Witherspoon, (hereinafter referred to as “Witherspoon”), was charged with the crimes of robbery, criminal

conspiracy and person not to possess a firearm. Witherspoon proceeded with a jury trial on the charges of robbery and criminal
conspiracy and elected to have the charge of person not to possess a firearm severed and tried by this Court in connection with his
jury trial. On May 30, 2013, Witherspoon was convicted of all of these charges. A presentence report was ordered and sentencing
took place on August 29, 2013. Witherspoon was sentenced to a period of incarceration of not less than seven and one-half nor more
than fifteen years, to be followed by a period of probation of five years for his conviction of the charge of robbery and a concurrent
period of probation of five years for his conviction on the charge of person not to possess a firearm and no further penalty was
imposed upon him for his conviction of criminal conspiracy.

Witherspoon filed timely post-sentence motions and a hearing was on those motions on December 11, 2013. Those motions were
denied at the conclusion of the hearing on those motions. Witherspoon then filed a timely appeal to the Superior Court and was
directed, pursuant to Pennsylvania Rule of Appellate Procedure 1925(b), to file a concise statement of matters complained of on
appeal. Witherspoon filed a seven-page statement with four issues. Initially Witherspoon maintains that this Court erred when it
permitted investigating police officers to testify on what they observed on the videotapes that were presented in this case
suggesting that their testimony was unduly prejudicial and violated Pennsylvania Rule of Evidence 403. Witherspoon next main-
tains that the Court erred in allowing the officers to testify as to what they observed on the videotape and violated Pennsylvania
Rule of Evidence 1002 since the videotape was the best evidence and “spoke for itself.” Witherspoon also maintains that his
sentence of seven and one-half to fifteen years for his conviction of the crime of robbery was an abuse of discretion. Finally
Witherspoon suggests that the evidence was insufficient to sustain his convictions for the crimes of robbery, conspiracy and
person not to possess a firearm.

On April 18, 2011, the victim, James Emerick, (hereinafter referred to as “Emerick”), was a tattoo artist who traveled to
different parts of the City to his clients homes or places of business to give them tattoos. Emerick would bring his tattoo machinery
and other paraphernalia that he used in his trade in a large box. At approximately 2:00 p.m., Emerick had several appointments
for people who lived in the East Liberty Gardens apartment complex. Emerick went to a third floor of the Esmond Court Building
to perform tattoos on a number of people. Emerick was in that apartment for approximately one hour and forty-five minutes and
after he finished giving these individuals their tattoos, he was paid in cash for his services and he began walking down the stair-
case of that building when an individual standing on the second floor landing confronted him. That individual put him in a full
nelson hold and he was not able to move. A second individual came up from the first floor landing with a shotgun and then put it
in Emerick’s face and said, “It’s not worth it cuz.” They went through Emerick’s pockets and took his money, cell phone, and a knife
and then ran down the steps.

Emerick went back to the apartment where he performed the tattoos and knocked on the door in the hopes of enlisting the aid
of the individuals in that apartment to call the police, however, he received no response. He then left the building and in the court-
yard in the East Liberty Garden complex he met a security guard and told him what had happened. At that point in time, two indi-
viduals came out of the Cambria Court Building and Emerick told the security guard that one of those two was the individual who
robbed him. The security guard then took off in chase of these individuals who were running down the street, however, he was
unable to catch either one of them.

Detectives from the City of Police Robbery Squad interviewed Emerick and received a description of the individuals who
robbed him and also met with the security guard and was informed that there were a number of surveillance cameras that were
activated that monitored this courtyard and these buildings. The Detectives obtained those tapes and Detective Caytlin Wood
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reviewed the tapes and then recognized Witherspoon as being one of the individuals on the tapes. Detective Wood prepared a photo
array and presented it to Emerick to see if he could identify any of the individuals in that array. Emerick unequivocally identified
Witherspoon as the individual who possessed the shotgun and was one of the two individuals that robbed him. An arrest warrant
was issued for Witherspoon and after he was arrested and he received his Miranda warnings, he said he was willing to speak with
the Detectives and denied any involvement in these robberies although he admitted that he was at this apartment complex almost
daily because he had a number of friends there. At the conclusion of his interview, he maintained his innocence and told the police
that he did not rob anyone with a gun. The Detectives told Witherspoon that a robbery had been committed at this apartment
complex but never mentioned that the individuals who robbed Emerick had a gun.

Witherspoon initially maintains that when this Court permitted the officers to testify as to what they saw on the videotapes that
this testimony violated Pennsylvania Rule of Evidence 403.

Rule 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons

The court may exclude relevant evidence if its probative value is outweighed by a danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.

While it is unquestioned that both Officers who testified as to the videotape identified Witherspoon as one of the two perpetrators
of these crimes, and that testimony would have been prejudicial to the defendant, it is clear that their testimony was necessary
since they were the individuals who identified Witherspoon from the videotapes and enabled them to put a photo array together
to show Emerick who unequivocally identified Witherspoon from the photo array as the individual who robbed him. The real
argument being sought by Witherspoon is not that this Court violated Pennsylvania Rule of Evidence 403 permitting the Officers
to testify but, rather, that when they testified as to what they observed on the videotape, that testimony invaded the province of
the jury, the ultimate fact-finder.

When Witherspoon’s counsel objected to the testimony of the two Officers, this Court reminded counsel and the jury that it was
the function of the jury to make a determination as to what was on the videotape. In not only the preliminary instructions given to
the jury but also the final instructions given to the jury, this Court told the jury that they were the ultimate fact-finders and they
could accept or reject the testimony of any witness in total or in part and were the individuals would ultimately determine what
the facts were of this case. It was their job to assess the credibility of each and every witness including the two Officers who
testified as to what they saw on the videotapes and how those videotapes enabled them to identify Witherspoon as the individual
who committed these particular crimes and enabled them to prepare a photo array to show to Emerick. It should be noted that
Emerick testified before the Police Officers testified and the videotapes were shown to the jury. In his testimony, he identified
Witherspoon as the individual who robbed him and also testified that he identified Witherspoon from the photo array that was
shown to him by the police.

Witherspoon next maintains that the videotape was the best evidence as defined in Pennsylvania Rule of Evidence 10021 and it
speaks for itself and, accordingly, the Officers should not have been permitted to testify as to what they observed on the videotape.
Witherspoon made this argument in his post-sentence motions and maintained that no testimony was necessary as to what the
Officers observed on the videotape since it was the best evidence. While suggesting that the videotape spoke for itself, Witherspoon
also maintained that it was of such poor quality that certain things could not be identified from that videotapes despite maintain-
ing that the videotapes were of good quality that it was not necessary for the Officers to testify as to what they observed. As
previously noted, the Officers identified Witherspoon from this videotape and that enabled them to submit a photo array to
Emerick who positively identified Witherspoon as one of the two robbers. The testimony of the two Police Officers did not violate
the best evidence rule, as it was necessary for them to use these videotapes to discover the identity of that particular robber.

Witherspoon maintains that this Court abused its discretion when it sentenced him to a period of incarceration of not less than
seven and one-half nor more than fifteen years for his conviction of the crime of robbery. In this regard Witherspoon maintains
that he submitted sufficient mitigating evidence that should have called for a lesser sentence. Witherspoon claims that his prior
record score was comprised primarily of Juvenile Court offenses and they were of a non-violent nature. This contention is patently
false. Witherspoon had nine cases in the Juvenile Court system, which include the crimes of theft, receiving stolen property,
criminal mischief, being involved in an accident involving damage to unattended property, possession of instruments of a crime,
disorderly conduct, criminal mischief, criminal conspiracy, aggravated assault, possession with intent to deliver a controlled
substance, fleeing and eluding the police, person not to possess a firearm, possession of contraband, and possession of a controlled
substance. The Court took into consideration all of the factors set forth in the Sentencing Code in the determination of what would
be an appropriate sentence for Witherspoon.

The Sentencing Code requires that each individual receive an individualized sentence and that the sentencing Court fashion a
sentence consistent with the need for the protection of the public, the gravity of the offense as it relates to the victim and public,
and the rehabilitative needs of the defendant.2 In fashioning Witherspoon’s sentence, this Court had the benefit of the arguments
of counsel at the time of sentencing, the presentence report and the facts of Witherspoon’s case. It should be noted that
Witherspoon’s sentence of incarceration of seven and one-half to fifteen years was at the bottom end of the standard range and
there was nothing presented that would have compelled a sentencing Court from deviating from a standard range sentence.

Witherspoon’s final claim of error is that the evidence is insufficient to support the verdicts. This bald assertion is without
specification and thereby prohibits a reviewing Court from making a determination as to the validity of this claim. Witherspoon
has failed to specify deficiencies in the evidence so as to support this claim. Since Witherspoon has failed to specify the reasons
why the evidence was insufficient, this claim is waived. See, Commonwealth v. Hernandez, 39 A.3d 406 (Pa. Super. 2012).

BY THE COURT:
/s/Cashman, A.J.

Dated: January 12, 2015
1 That Rule provides as follows:

Rule 1002. Requirement of the Original
An original writing, recording, or photograph is required in order to prove its content unless these rules, other rules
prescribed by the Supreme Court, or a statute provides otherwise.

2 42 Pa.C.S.A. §9721(b).
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Commonwealth of Pennsylvania v.
William Mitchell

Criminal Appeal—Homicide—Sentencing (Legality)—Sufficiency—Suppression—Evidence—Hearsay—Waiver—
Miller v. Alabama—Court Asks for Remand—99 to 198 Year Sentence—Excited Utterance

Juvenile convicted of 2nd degree murder prior to Miller v. Alabama decision; court asks for remand in light of Miller to resentence.

No. CC 200707519. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—January 26, 2015.

OPINION
On April 30, 2012, following a jury trial, the appellant, William Mitchell, (hereinafter referred to as “Mitchell”), was convicted

of second-degree murder, robbery and criminal conspiracy to commit robbery. A presentence report was ordered in aid of
sentencing and sentencing was continued numerous times in light of the United States Supreme Court decision in the case of Miller
v. Alabama, 132 S.Ct. 2455 (2012) and the amendment of the Pennsylvania Crimes Code for the sentencing of minors convicted of
first and second degree murder that resulted from the decision in Miller v. Alabama, supra.1

While Mitchell was seventeen years old at the time that he committed these crimes, he was convicted prior to the effective date
of the decision in Miller v. Alabama, supra. and the Pennsylvania Amendment to the Crimes Code was not made retroactive and,
accordingly on its face, was not applicable to Mitchell’s case. Confronted with the dilemma as to whether or not there was any
viable sentence that could have been imposed upon Mitchell, this Court sentenced him on the charge of second degree murder to
a period of incarceration of not less than ninety-nine nor more than one hundred ninety-eight years, to be followed by a consecutive
sentence of ten to twenty years for the charge of robbery, and a consecutive sentence of ten to twenty years on the charge of
criminal conspiracy to commit robbery.

Mitchell filed timely post-sentence motions which, following a hearing, were denied. Mitchell then filed a timely appeal to the
Superior Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of
matters complained of on appeal. In complying with that directive, Mitchell has raised eight claims of error. Initially Mitchell
maintains that his sentence of incarceration of not less than ninety-nine nor more than one hundred ninety-eight years was illegal
since there was no sentencing provision in effect at the time that he was sentenced in light of the decision in Miller v. Alabama,
supra. and the Amended sentencing provision enacted by the Pennsylvania Legislature which specifically excluded any conviction
occurring prior to June 24, 2012. Mitchell next maintains that this Court failed to state sufficient reasons on the record as to why
it imposed two consecutive periods of incarceration of not less than ten nor more than twenty years for his convictions of robbery
and criminal conspiracy to commit robbery. Mitchell has raised two claims of error that the evidence was insufficient to support
his conviction for criminal homicide and criminal conspiracy to commit robbery. Mitchell also has two claims of error with regard
to this Court refusing to sustain objections made by his counsel. Mitchell also maintains that this Court erred in denying his
pre-trial motion to suppress the statements he made to the police since he maintains that those statements were not knowingly,
voluntarily and intelligently given. Finally, Mitchell maintains that this Court erred in charging on the crime of criminal conspiracy
to commit robbery when he maintains that that charge was never filed against him.

On April 19, 2007, Boston Smithwick, (hereinafter referred to as “Smithwick”), was employed as a driver by Vocelli’s Pizza to
deliver pizza to its customers. At approximately 10:00 p.m. on that date, Vocelli’s Pizza received an order for a pizza and a bottle
of soda to be delivered to 565 Campbell Street. The individual requesting the pizza and soda gave his name as Lance and his phone
number was XXX-XXX-XXXX. Smithwick went to that address, knocked on the door and got no response. He was then confronted
by two individuals who had masks, one of whom had a sawed off shotgun. Mitchell, who was holding the shotgun, told Smithwick
to “give it up”, however, Smithwick attempted to get the shotgun from Mitchell and was shot in the leg by Mitchell. The gunshot to
Smithwick’s leg severed his femoral artery and he bled to death on the porch of this residence.

The address of 565 Campbell Street had been converted into apartments and Doreen Parker lived in one of the apartments in
that building. She saw Mitchell and Lance Dempster on the porch and heard the knocking on the door and then the gunshot. She
also received a telephone call from a neighbor, Diane Davidson, who lived across the street from 565 Campbell Street who told her
that the pizza man had been shot by two males. During the course of the investigation into this homicide, the police recovered a
hacksaw blade that had Mitchell’s fingerprints on it and this was significant since the weapon used to kill Smithwick was a sawed
off shotgun which Warren Irvin said he had helped Mitchell and Dempster saw off the barrel to that shotgun earlier that day.

In Miller v. Alabama, supra. at 2469 , the United States Supreme Court declared that the imposition of a sentence of life with-
out the possibility of parole on a juvenile violated the Eighth Amendment prohibition against cruel and unusual punishment. That
Court required that any juvenile who was convicted of a crime that ordinarily would have required the imposition of a sentence
without the possibility of parole was required to have a hearing at which time he could present mitigating evidence in support of
a claim for a sentence other than life without the possibility of parole.

Second and still more important, the question at transfer hearings may differ dramatically from the issue at a post-
trial sentencing. Because many juvenile systems require that the offender be released at a particular age or after a
certain number of years, transfer decisions often present a choice between extremes: light punishment as a child or
standard sentencing as an adult (here, life without parole). In many States, for example, a child convicted in juvenile
court must be released from custody by the age of 21. See, e.g., Ala.Code § 12–15–117(a) (Cum. Supp. 2011); see generally
2006 National Report 103 (noting limitations on the length of juvenile court sanctions). Discretionary sentencing in adult
court would provide different options: There, a judge or jury could choose, rather than a life-without-parole sentence, a
lifetime prison term with the possibility *2475 of parole or a lengthy term of years. It is easy to imagine a judge deciding
that a minor deserves a (much) harsher sentence than he would receive in juvenile court, while still not thinking life-with-
out-parole appropriate. For that reason, the discretion available to a judge at the transfer stage cannot substitute for
discretion at post-trial sentencing in adult court—and so cannot satisfy the Eighth Amendment.

IV
Graham, Roper, and our individualized sentencing decisions make clear that a judge or jury must have the opportu-

nity to consider mitigating circumstances before imposing the harshest possible penalty for juveniles. By requiring that
all children convicted of homicide receive lifetime incarceration without possibility of parole, regardless of their age and



april 17 ,  2015 page 127

age-related characteristics and the nature of their crimes, the mandatory sentencing schemes before us violate this prin-
ciple of proportionality, and so the Eighth Amendment’s ban on cruel and unusual punishment. We accordingly reverse
the judgments of the Arkansas Supreme Court and Alabama Court of Criminal Appeals and remand the cases for further
proceedings not inconsistent with this opinion. 

Miller v. Alabama, 132 S.Ct. at 2474-2475 (2012).

The Pennsylvania Legislature in response to this decision amended the Crimes Code to include a new provision that dealt with
the sentencing of juveniles who have been convicted of either first or second-degree murder. That sentencing scheme is contained
in 18 Pa.C.S.A. §1102.1. Like the decision in Miller v. Alabama, supra., these sentencing provisions is applicable to only those juve-
niles who were convicted after June 24, 2012. While Mitchell was a juvenile at the time of the commission of this homicide, he was
convicted on April 30, 2012, and did not fall within the purview of either the decision in Miller v. Alabama, supra., or the newly
amended sentencing provision of the Pennsylvania Crimes Code. In Commonwealth v. Batts, 620 Pa. 115, 66 A.3d 286 (2013), the
Pennsylvania Supreme Court dealt with the problem confronted in Mitchell’s appeal when it suggested that a juvenile who was
convicted of first or second degree murder prior to June 24, 2012, to be similarly treated to those juveniles who were affected by
the decision in Miller v. Alabama, supra. and the amendment to the Pennsylvania Crimes Code. As noted in Commonwealth v.
Street, 69 A.3d 628, 634 (Pa. Super. 2013), a sentence imposed upon the juvenile convicted of first degree murder of life without
the possibility of parole was illegal and the case had to be remanded for resentencing:

Lastly, Appellant asserts his sentence is illegal. He is correct. The record shows Appellant was under the age of eighteen
at the time of this incident. On February 29, 2012, the trial court sentenced him to a mandatory penalty of life imprison-
ment without parole pursuant to 18 Pa.C.S.A. § 1102. In June 2012, the United States Supreme Court ruled that mandatory
life imprisonment without parole for a person under the age of eighteen at the time of the offense violates the Eighth
Amendment to the U.S. Constitution. See Miller v. Alabama, ––– U.S. ––––, 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012);
Commonwealth v. Batts, ––– Pa. ––––, 66 A.3d 286 (2013). Accordingly, Appellant’s sentence is unconstitutional.

In Batts, the Pennsylvania Supreme Court indicated that the appellate remedy for the unconstitutional imposition of
a mandatory life-without-parole sentence upon a juvenile situated similarly to Appellant is a remand for resentencing at
which the court must consider the sentencing factors set forth in Miller and then resentence the appellant accordingly.
See Batts, 66 A.3d at 296–97, 298–99. Therefore, we vacate Appellant’s judgment of sentence and remand this case for
resentencing in accordance with Batts.

Based on our foregoing discussion, we affirm Appellant’s convictions but vacate his sentence. We remand this case
for resentencing in accordance with Batts.

In light of the holding in Commonwealth v. Batts, supra. and Commonwealth v. Street, supra., this Court believes that the sentence
imposed upon Mitchell is illegal and, accordingly, this case should be remanded to this Court for resentencing in accordance with
the dictates of Miller v. Alabama, supra.

Mitchell’s next claim of error is that this Court did not adequately specify the reasons for the imposition of consecutive
sentences of periods of incarceration of not less than ten nor more than twenty years for his convictions on the crimes of robbery
and criminal conspiracy to commit robbery. In light of the disposition of Mitchell’s initial claim for error, it is clear that these
sentences should also be vacated and reconsidered at the time of a hearing on Mitchell’s sentencing for the conviction of second-
degree murder. It is clear that when the original sentence imposed upon Mitchell has to be vacated, that the sentencing scheme
employed by this Court has been disturbed and all of the sentences should be revisited in light of the sentencing factors that are
to be considered at the time that Mitchell is to be resentenced.

Mitchell next maintains that the evidence was insufficient to prove him guilty of the crime of criminal homicide; specifically
that he killed or caused the death of Boston Smithwick. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000),
the Pennsylvania Supreme Court set forth the standard for reviewing a claim that the evidence was insufficient to support the
verdicts as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

When reviewing all of the evidence in the light most favorable to the Commonwealth, it is clear that the Commonwealth proved
beyond a reasonable doubt that Mitchell was guilty of second-degree murder. The Commonwealth demonstrated that Lance
Dempster called Vocelli’s Pizza to request a pizza and a soda and for it to be delivered to an apartment at 565 Campbell Street,
which unbeknownst to Vocelli’s Pizza was a vacant apartment. Doreen Parker resided at one of the apartments at 565 Campbell
Street and saw Mitchell, Dempster and Warren Irvin on the porch shortly before Boston Smithwick arrived. She also Irvin leave
Mitchell and Dempster and go across the street. As Smithwick approached, she saw Mitchell wink at her as he pulled up a
bandana to cover his face and then she heard a loud boom and saw people running from the scene. Irvin testified that earlier that
day they had used a hacksaw to saw off the barrel of the shotgun and they had discarded the hacksaw blade in a vacant lot. During
he course of the investigation of the homicide, that hacksaw blade was found and it had Mitchell’s fingerprints on it. In addition,
Mitchell provided the statement to the police after receiving his Miranda warnings in which he stated that while he was with Lance
Dempster, he did not kill Smithwick because Dempster was the one who killed him.

When reviewing all of evidence in a light most favorable to the Commonwealth and the reasonable inferences drawn therefrom,
it is clear that the Commonwealth established all of the elements of second-degree murder to convict Mitchell of these crimes.
While there was no testimony as to an oral agreement that existed between Mitchell and Dempster to rob and ultimately to kill
Smithwick, it is clear that the plan to rob a pizza man was clearly formulated since a phone call was originally made to Domino’s
Pizza requesting a pizza and soft drink, however, Domino’s refused to deliver to that area of Wilkinsburg because of the inherent
dangers to its drivers. A second call was made to Vocelli’s to lure the driver to the residence at 565 Campbell Street. Mitchell,
Dempster and Irvin earlier that day had sawed off the barrel of the sawed off shotgun with a hacksaw and the hacksaw blade bore
Mitchell’s fingerprints. Doreen Parker saw Mitchell, Dempster and Irvin on the porch shortly before Smithwick arrived and also
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saw Irvin leave that porch. She heard the shotgun blast and saw Dempster and Mitchell run from the scene. She also received a
phone call from her neighbor across the street who, in an exited utterance, told her that two individuals had shot the pizza man.
It is abundantly clear that the evidence presented to the jury in this case was more than sufficient to establish the elements of
second-degree murder beyond a reasonable doubt.

Mitchell also maintains that there was insufficient evidence to establish the crime of criminal conspiracy to commit either
robbery or criminal homicide. As with Mitchell’s previous claims of the insufficiency of the evidence to establish the crime of
criminal homicide, it is clear that the Commonwealth’s evidence is more than sufficient to establish an agreement between these
individuals even if there was no oral agreement. The facts and circumstances that existed during early afternoon to late evening
of April 19, 2012, clearly establish that there was an agreement between Mitchell and Dempster to rob a pizza deliveryman and
they took it one step in furtherance of that agreement by calling the pizza shop and arming themselves with a sawed-off shotgun.
As with Mitchell’s other claim of error, this has no merit.

Mitchell’s next contention of error is that this Court erred in allowing the Commonwealth to present the hearsay testimony of
Diane Davidson through the testimony of Doreen Parker. Doreen Parker testified that after the shooting she received a phone call
from Diane Davidson who told her that those two boys had shot the pizza man. The Commonwealth moved to introduce this state-
ment on the basis that it was an excited utterance. The Commonwealth was permitted to introduce the statement made by Diane
Davidson since it was an excited utterance and Davidson had died prior to the commencement of trial. In Commonwealth v.
Carpenter, 555 Pa. 434, 725 A.2d 154, 165-166 (1999), the Pennsylvania Supreme Court explained the excited utterance exception
to the hearsay rule.

The classic definition of hearsay is an out-of-court utterance offered to prove the truth of the matter asserted.
Commonwealth v. Coleman, 458 Pa. 112, 326 A.2d 387 (1974). While the parties agree that the testimony was hearsay, they
disagree about whether it was nonetheless admissible. Although hearsay is generally inadmissible, this rule is subject to
several exceptions. One such exception is the “excited utterance” exception. To qualify as an excited utterance a state-
ment must be

a spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion
caused by some unexpected and shocking occurrence, which that person had just participated in or closely witnessed,
and made in reference to some phase of that occurrence which he perceived, and this declaration must be made so
near the occurrence both in time and place as to exclude the likelihood of its having emanated in whole or in part from
his reflective faculties...

Commonwealth v. Washington, 547 Pa. 550, 559, 692 A.2d 1018, 1022 (1997), quoting Commonwealth v. Stokes, 532 Pa.
242, 258, 615 A.2d 704, 712 (1992). Appellant argues that the statements were made later in the evening of the victim’s
death, at a bar removed from the scene of the stabbing and that no testimony was offered at trial that the statements were
so close in time and place of the incident so as to exclude the likelihood that they emanated from Ms. Emmil’s reflective
faculties. Thus, he claims, the statements were inadmissible. The PCRA court disagreed. In its opinion dismissing the
majority of Appellant’s PCRA allegations, the court addressed the proper application of the excited utterance exception
and determined that, while it was not clear concerning the amount of time that elapsed between the stabbing and the
statements made by Ms. Emmil to Ms. Enriquez, the fact that the statements were not made immediately after the
stabbing was not dispositive of their admissibility, and the statements could have been admissible. We agree. In
Commonwealth v. Hess, 270 Pa.Super. 501, 411 A.2d 830 (1979), the Superior Court affirmed the defendant’s judgment of
sentence after reviewing, and dismissing, his claim that the trial court committed error by admitting certain statements
pursuant to the excited utterance exception to the hearsay rule. The statements were made approximately one-half hour
after the “unexpected and shocking occurrence.” The Court determined that, although the statements were not made
immediately after the incident, that did not necessarily require their exclusion, reiterating that “[o]n numerous
occasions, this court had previously approved the admission into evidence of such declarations notwithstanding
interim periods comparable to or even greater than that involved in the present case.” Id. at 507, 411 A.2d at 834. Later,
in Commonwealth v. Penn, 497 Pa. 232, 439 A.2d 1154 (1982), we held that testimony by a minister as to a statement made
by the child of a murder victim within approximately thirty minutes of his mother’s attack was admissible, stating that,
“[t]he fact that the boy’s statement was not made immediately after the stabbing does not preclude its spontaneity.” Id.
at 242, 439 A.2d at 1159. This reasoning is equally applicable in the instant case where the complained of statements were
made shortly after the stabbing of Jimmie Lee Taylor and could have been admissible as an exception to the hearsay rule.

The phone call made by Diane Davidson to Doreen Parker was made almost contemporaneous with the commission of this homi-
cide. Obviously it was an excited utterance in light of the fact that Davidson had witnessed Mitchell and Dempster killing
Smithwick. While the statement was hearsay, it was clearly an exception to the hearsay rule as it qualified as an excited utterance.

Mitchell also claims that this Court erred in allowing Detective Thomas DeFelice to testify as to the statement made by Diane
Davidson to Doreen Parker. The information that was contained in that statement is the same information that was contained in
the excited utterance that Parker was able to testify to and for the same reason it was admitted. Mitchell’s next claim of error is
that this Court erred when it denied his motion to suppress the statement that he gave to the police. At the suppression hearing,
the Commonwealth provided information that Mitchell was initially present with his mother and then his uncle and that Mitchell
told the police that although he wanted to speak with them, he did not want to speak in the presence of his mother. Mitchell’s uncle,
Harry Mitchell, was then present and stayed with him throughout the course of his interview. Prior to making any statement to the
police, Mitchell was verbally advised of his Miranda rights and also presented a Miranda rights form which he signed and which
his uncle witnessed. After Mitchell’s mother left, his uncle stayed with him throughout the entire course of the interview. Based
upon the testimony that was entered, it was clear that Mitchell knowingly, voluntarily and freely gave the statement that he gave
to the police and that prior to and during the giving of the statement, Mitchell had he assistance of an adult in that his uncle was
there with him.

Mitchell’s final complaint of error is that this Court erred in instructing the jury on the charge of criminal conspiracy to
commit robbery when he maintains that that charge was never filed against him. In reviewing the indictment prepared by the
Commonwealth, Mitchell was charged with the crime of criminal conspiracy. In reciting what that conspiracy was, the
Commonwealth maintained that Mitchell and Dempster conspired to commit the crimes above-listed and those crimes were
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robbery and criminal homicide. In her opening to the jury, the assistant district attorney told the jury that the Commonwealth
would establish that Mitchell was guilty of the crime of criminal conspiracy to commit robbery. This Court charged on the crime
of criminal conspiracy to commit robbery and no objection was ever made to that charge nor was an objection made when the jury
was recharged on that crime. Accordingly, any claim of error has been waived. This Court believes that there was no error since
the indictment charged him with the crime of criminal conspiracy to commit robbery and the evidence clearly established that the
crime that was originally envisioned by Mitchell and Dempster was robbery.

BY THE COURT:
/s/Cashman, A.J.

Dated: January 26, 2015

1 18 Pa.C.S.A. §1102.1.

§ 1102.1. Sentence of persons under the age of 18 for murder, murder of an unborn child and murder of a law enforcement officer

(a) First degree murder.--A person who has been convicted after June 24, 2012, of a murder of the first degree, first degree
murder of an unborn child or murder of a law enforcement officer of the first degree and who was under the age of 18 at the time
of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term of life
imprisonment without parole, or a term of imprisonment, the minimum of which shall be at least 35 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of life impris-
onment without parole, or a term of imprisonment, the minimum of which shall be at least 25 years to life.

(b) Notice.--Reasonable notice to the defendant of the Commonwealth’s intention to seek a sentence of life imprisonment without
parole under subsection (a) shall be provided after conviction and before sentencing.

(c) Second degree murder.--A person who has been convicted after June 24, 2012, of a murder of the second degree, second degree
murder of an unborn child or murder of a law enforcement officer of the second degree and who was under the age of 18 at the
time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term of impris-
onment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of imprison-
ment the minimum of which shall be at least 20 years to life.

(d) Findings.--In determining whether to impose a sentence of life without parole under subsection (a), the court shall consider
and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by family
members of the victim detailing the physical, psychological and economic effects of the crime on the victim and the victim’s
family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous attempts by
the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.--Nothing under this section shall prevent the sentencing court from imposing a minimum sentence greater
than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing may not
supersede the mandatory minimum sentences provided under this section.

(f) Appeal by Commonwealth.--If a sentencing court refuses to apply this section where applicable, the Commonwealth shall have
the right to appellate review of the action of the sentencing court. The appellate court shall vacate the sentence and remand the
case to the sentencing court for imposition of a sentence in accordance with this section if it finds that the sentence was imposed
in violation of this section.
2 We therefore hold that the Eighth Amendment forbids a sentencing scheme that mandates life in prison without possibility of
parole for juvenile offenders. Cf. Graham, 560 U.S., at ––––, 130 S.Ct., at 2030 (“A State is not required to guarantee eventual free-
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dom,” but must provide “some meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation”). By
making youth (and all that accompanies it) irrelevant to imposition of that harshest prison sentence, such a scheme poses too great
a risk of disproportionate punishment. Because that holding is sufficient to decide these cases, we do not consider Jackson’s and
Miller’s alternative argument that the Eighth Amendment requires a categorical bar on life without parole for juveniles, or at least
for those 14 and younger. But given all we have said in Roper, Graham, and this decision about children’s diminished culpability
and heightened capacity for change, we think appropriate occasions for sentencing juveniles to this harshest possible penalty will
be uncommon. That is especially so because of the great difficulty we noted in Roper and Graham of distinguishing at this early
age between “the juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile offender
whose crime reflects irreparable corruption.” Roper, 543 U.S., at 573, 125 S.Ct. 1183; Graham, 560 U.S., at ––––, 130 S.Ct., at 2026–
2027. Although we do not foreclose a sentencer’s ability to make that judgment in homicide cases, we require it to take into account
how children are different, and how those differences counsel against irrevocably sentencing them to a lifetime in prison.FN8

FN8. Given our holding, and the dissents’ competing position, we see a certain irony in their repeated references to 17–year–olds who
have committed the “most heinous” offenses, and their comparison of those defendants to the 14–year–olds here. See post, at 2477
(opinion of ROBERTS, C.J.) (noting the “17–year old [who] is convicted of deliberately murdering an innocent victim”); post, at
2478 (“the most heinous murders”); post, at 2480 (“the worst types of murder”); post, at 2489 (opinion of ALITO, J.) (warning the
reader not to be “confused by the particulars” of these two cases); post, at 2489 (discussing the “17½–year–old who sets off a bomb
in a crowded mall”). Our holding requires factfinders to attend to exactly such circumstances—to take into account the differences
among defendants and crimes. By contrast, the sentencing schemes that the dissents find permissible altogether preclude consid-
ering these factors.
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Commonwealth of Pennsylvania v.
Aaron Brandon Lingard

Criminal Appeal—VUFA—Suppression—No Reasonable Suspicion—Mere Encounter—Terry Stop

Officer justified in handcuffing defendant while performing check to see if gun is licensed, also in performing Terry stop.

No. CC 201212899. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 13, 2015.

OPINION
This is an appeal by Defendant, Aaron Brandon Lingard, after he was found guilty after a stipulated non- jury trial on January

23, 2014 of one misdemeanor count of Firearms Not to Be Carried Without a License in violation of 18 Pa.C.S.A. §6106(a)(2) and
one count of Carrying a Loaded Weapon in violation of 18 Pa.C.S.A. §6101.1(a). Defendant was sentenced to one year of probation.
Defendant filed a Notice of Appeal to the Superior Court on February 21, 2014. On February 26, 2014 an Order was entered directing
Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. §1925(b). On March 19, May 6,
June 25 and September 15, 2014 orders were entered granting extensions to file the concise statement. On September 24, 2014
Defendant filed his Concise Statement which set forth the following:

“The trial court erred when it denied Mr. Lingard’s Motion to Suppress Evidence. The initial interaction between
Mr. Lingard and the officers was not simply a mere encounter, but rather, was an investigatory detention that was
not supported by reasonable suspicion that criminal activity was afoot. Because the officers violated Mr. Lingard’s
right to be free from unreasonable searches and seizures, pursuant to the Fourth and Fourteenth Amendments of the
United States Constitution and Article I, Section 8 of the Pennsylvania Constitution, the subsequently recovered
firearm should have been suppressed as fruit of the poisonous tree.”

“The trial court erred when it denied Mr. Lingard’s Motion to Suppress Evidence. The officers placed Mr. Lingard
under arrest, without a warrant or information establishing probable cause, prior to determining that Mr. Lingard did
not have a license to carry a concealed weapon. Because the officers violated Mr. Lingard’s right to be free from
unreasonable searches and seizures, pursuant to the Fourth and Fourteenth Amendments of the United States
Constitution and Article I, Section 8 of the Pennsylvania Constitution, the subsequently recovered firearm should have
been suppressed as fruit of the poisonous tree.”

BACKGROUND
This matter arises out of Defendant’s arrest on September 21, 2012 for carrying a loaded firearm without a license. Defendant

was arrested in the early morning hours during an encounter with Wilkinsburg police officers who were conducting a saturation
patrol in response to several homicides, non-fatal shootings and gun violations in the Borough. Defendant filed a motion to
suppress alleging that the police did not have a reasonable basis to believe that Defendant was involved in criminal activity and,
therefore, there was no basis for an investigative Terry stop. Further Defendant alleged that Defendant was arrested and the
weapon seized without probable cause.
At the suppression hearing held on December 3, 2013, the Commonwealth presented the testimony of Officer Michael Catanzaro

who testified that on September 21, 2012 he and his partner were conducting a saturation patrol in the Borough of Wilkinsburg.
He described a saturation patrol as a special assignment or patrol in response to 11 homicides and approximately three dozen
non-fatal shootings, numerous gun violations and narcotic robberies in the Borough. (T., p. 4) Officer Catanzaro testified that he
and his partner were in a marked vehicle and in full uniform and at approximately 2:00 a.m. he observed Defendant and another
male walking at the intersection of Mill Street and Penn Avenue. He described the area as one in which:

“We have had a lot of trouble over the years in the area. I can recall three homicides that we had within a three block
area of that area and several other shootings.” (T., p. 5)

Officer Catanzaro further testified:

“I pulled up behind them. I exited my vehicle. I spoke loudly and asked if I could talk with them to have a moment.
Both turned, stopped walking, turned and acknowledged me, and I believe they said, ‘What’s up?’ At that point, when
their attention was gained, I began explaining why we were out there, you know, that we were having the homicides,
the other problems in the area, that our specific duty for this night was to stop and talk to people, to conduct mere
encounters and things of that nature. After speaking with them and explaining that, I was walking closer to them and
stated, ‘You guys don’t’ have any guns on you, do you?’ None of the males said anything, but Aaron Lingard placed his
hands out to his sides like this. His hooded sweatshirt that he was wearing lifted up a small portion, and I could see
what I believed to be a portion of a gun in this front waist area.” (T., pp. 6-7)

Officer Catanzaro testified that upon observing the gun in Defendant’s front waist area he walked up to Defendant, secured the
handgun from the waistband and placed Defendant in handcuffs. He then indicated that he told Defendant that he was “detained
at this time for further investigation to check to see if he had a permit to carry that weapon.” (T., p. 7) After reading Defendant
his Miranda rights, he asked Defendant if he had a permit to carry the gun and while standing next to the vehicle checked
through NCIC to see if he had a permit to carry a weapon and it was determined that he did not. At that point Officer Catanzaro
advised Defendant that he was under arrest. (T., p. 8) On cross-examination Officer Catanzaro testified that when he asked
Defendant and his companion if they had any weapons, neither of them responded. (T., p. 12) He also testified that when he
approached Defendant and his companion, he did not tell them they were going to be searched. (T., p. 16) He also acknowledged
that there when he first approached Defendant he had no specific information that Defendant was involved in any criminal
activity.
Defendant testified that as he was walking with his friend when he heard a car pulling up behind them when he stopped and

responded to the officers as they approached him. (T., p. 18) He could not recall what the officers said, but they then made a quick
movement toward Defendant and his friend and immediately began searching them. (T., p. 19) Defendant denied raising his hands
or putting his hands to either side, but confirmed that the firearm was in his left front side. (T., pp. 20-21)
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Defendant’s Motion to Suppress was denied and at trial the testimony from the suppression hearing was incorporated into the
record and stipulations were entered that Defendant did not have a license to carry a firearm and that the firearm was readily
made operable. (T. p. 10, 1/23/14) Defendant then was found guilty as set forth above.

DISCUSSION
In his first assignment of error Defendant alleges that the initial interaction between Defendant and the officers was not a mere

encounter but was an investigatory detention that was not supported by reasonable suspicion that criminal activity was afoot. The
types or categories of encounters between police and a citizen have been described as follows:

“There are three categories of police interactions which classify the level of intensity in which a police officer
interacts with a citizen, and such are measured on a case by case basis. Traditionally, Pennsylvania Courts have
recognized three categories of encounters between citizens and the police. These categories include (1) a mere
encounter, (2) an investigative detention, and (3) custodial detentions. The first of these is a “mere encounter” (or
request for information), which need not be supported by any level of suspicion, but carries no official compul-
sion to stop or to respond. The second is an “investigative detention” which must be supported by reasonable
suspicion; it subjects a suspect to a stop and a period of detention, but does not involve such coercive conditions
as to constitute the functional equivalent of an arrest. Finally, an arrest or “custodial detention” must be supported
by probable cause. Commonwealth v. Mendenhall, 552 Pa. 484, 488 715 A.2d 1117, 1119 (1998) (citing
Commonwealth v. Polo, 563 Pa. 218, 759 A.2d 372, 375 (2000)).” Commonwealth v. Collins, 950 A.2d 1041, 1044-49
(Pa. Super. 2008)

Defendant contends that because Officer Catanzaro had no information that he was involved in any criminal activity and did not
observe any suspicious conduct or activity there was no basis to carry out a Terry stop. In addition, he asserts that his mere
presence in a “high crime” area does not constitute sufficient reasonable suspicion to warrant a Terry stop. However, the evidence
established that Officer Catanzaro merely approached Defendant and his companion to talk to them after observing them walking
in a high crime area at 2:00 a.m. in the morning. A “mere encounter” can be any formal or informal interaction between an
officer and a citizen, but will normally be an inquiry by the officer of a citizen. The hallmark of this interaction is that it “carries
no official compulsion to stop or respond.” Commonwealth v. Allen, 681 A.2d 778, 782 (1996) Although the officers in this case were
in a marked vehicle and in full uniform, there was no evidence that they compelled Defendant to stop or exhibited any signs of
force as they approached Defendant which compelled him to stop and talk to them. Defendant testified that he heard the vehicle
stop behind them at which time he and his companion stopped, turned and responded to the officers as they exited the vehicle.
It is clear that Officer’s Catanzaro’s initial contact with Defendant was a mere encounter which did not require any level of
suspicion. It was during this encounter that Officer Catanzaro observed the gun when Defendant moved his arms and exposed a
portion of it under his sweatshirt.
Defendant next contends that he was placed under arrest and the gun was seized when Officer Catanzaro did not have proba-

ble cause to suspect that he was carrying the gun without a license. Defendant argues that merely carrying a gun is not illegal and,
therefore, there was no basis to arrest him prior to establishing that he did not have a license to carry the gun. However, as Officer
Catanzaro credibly testified, he did not place Defendant under arrest until after he had conducted a records check, as they stood
by the vehicle, and determined that Defendant was not licensed to carry a firearm. Defendant argues that he was under arrest prior
to Officer Catanzaro determining that he was not licensed to carry the gun because he was immediately handcuffed and the gun
was seized. However, merely because Defendant was handcuffed does not mean that he was under arrest. In Commonwealth v.
Rosas, 875 A.2d 341 (Pa. Super. 2005) the Court stated:

“Furthermore for their safety, police officers may handcuff individuals during an investigative detention. See, e.g.,
Commonwealth v. Guillespie, 745 A.2d 654, 660–661 (Pa.Super.2000) (act of handcuffing suspects during investigatory
detention “was merely part and parcel of ensuring the safe detaining of the individuals during the lawful Terry stop”
and did not constitute an arrest). Commonwealth v. Rosas, 875 A.2d 341, 348 (Pa. Super. 2005)”

Officer Catanzaro again credibly testified that when he placed Defendant in the handcuffs, “I told him he was detained at this time
for further investigation to check to see if he had a permit to carry that weapon.” (T., p. 7) At that point Officer Catanzaro had
reasonable suspicion to initiate an investigative Terry stop and subject Defendant to a period of detention while conducting the
investigation. This is not a case where the officer received an anonymous tip that someone was carrying a gun and stopped and
detained Defendant without any independent verification that Defendant was involved in criminal activity. Here Officer Catanzaro
encountered Defendant late at night in a high crime area and actually observed the gun in Defendant’s waistband before detain-
ing him for further investigation. The saturation patrol that lead to the encounter was part of a response to a number of homicides
and near fatal shooting that had taken place in the area. In evaluating whether or not reasonable suspicion exists, the Supreme Court
stated in In re D.M., 727 A.2d 556, 559-60 (1999) that:

“reasonable suspicion must be evaluated based on the totality of the circumstances. It is not the function of a review-
ing court to analyze whether each individual circumstance gave rise to reasonable suspicion, but rather to base that
determination upon the totality of the circumstances—the whole picture. Cortez, 449 U.S. at 417, 101 S.Ct. 690. The
evidence collected must be seen and weighed not in terms of library analysis by scholars, but as understood by those
versed in the field of law enforcement. Id. In re D.M., 727 A.2d 556, 559-60 (1999).

Under all the totality of the circumstances presented to Officer Catanzaro he was justified in conducting an investigative detention
of Defendant to determine if he was licensed to carry the firearm that was observed. It was also reasonable for Officer Catanzaro
to handcuff Defendant for a limited period of time to ensure his safety during the encounter and the investigation. The investiga-
tion consisted of contacting his dispatcher to conduct a records check as they stood by the car. It was only when it was determined
that Defendant was not licensed that he was then placed under arrest. Under all of the circumstances Officer Catanzaro was
justified in both initially approaching Defendant and in conducting a Terry stop and, therefore, Defendant’s Motion to Suppress
was appropriately denied.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Kristopher Garner

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Homicide (3rd Degree)—
Failing to Properly Advise Re: Plea Offer—Credibility

Claim that counsel failed to tender plea offer was incredible; proof only revealed discussions between possible pleas, not offers
from the DA.

No. CC 2007-16150. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 12, 2015.

OPINION
This is an appeal by Petitioner from an order entered on August 20, 2014 denying his PCRA Petitioner after a hearing held on

August 7, 2014. Petitioner filed a Motion for Sentence Reduction on March 13, 2013. On April 3, 2013 an order was entered desig-
nating the Motion as a PCRA Petition and appointing counsel. On April 24, June 25 and August 5, 2013 orders were entered granting
Petitioner’s Motions for Extension of Time to File an Amended PCRA Petition. On August 29, 2013 an Amended PCRA Petition was
filed and on September 30, 2013 the Commonwealth filed an Answer to the Amended Petition. On November 19, 2013 an order was
entered for a hearing on January 8, 2014. On February 11, 2014 an order was entered granting Petitioner’s Motion to Correct First
Claim in Amended PCRA Petition. On March 14, 2014 an order was entered granting Petitioner additional time credit applicable
to his sentence. On August 7, 2014 a hearing was held on Petitioner’s claim of ineffectiveness of counsel related to consulting on
the plea offer and on August 20, 2014 an order was entered dismissing the Petition. On August 21, 2014 Petitioner filed a Notice of
Appeal to the Superior Court and Concise Statement of Matters Complained On Appeal which set forth the following:

“Whether Attorney Seman was ineffective – in violation of Article I, Section 9 of the Pennsylvania Constitution and/or the
Sixth and Fourteenth Amendments to the United States Constitution—in failing to adequately consult with Defendant
about accepting or rejecting the plea offer made prior to the October 7-9 jury trial in this matter proposing a sentence the
minimum of which was 10,12 or 15 years incarceration where it is reasonable likely Defendant would have accepted that
offer after adequate consultation?”

BACKGROUND:
This matter arises out of Petitioner’s conviction after a jury trial on August 27, 2009 of Homicide in the Third Degree and

Criminal Conspiracy for which he was sentenced to 15 to 30 years for the murder conviction and a consecutive term of 2 ½ to 5
years for conspiracy. The homicide occurred on September 12, 2003 and Petitioner was arrested on October 17, 2007. Defendant’s
conviction occurred after three prior trials which occurred on July 14, 2008, October 7, 2008 and May 12, 2009, respectively, all of
which ended in mistrials. On appeal of his conviction, the Superior Court, in a memorandum opinion of October 25, 2011, remanded
to the trial court for a hearing regarding the alleged recantation of a witness’ trial testimony, but otherwise affirmed the judgment
of sentence. Commonwealth v. Garner, 37 A.2d 1244 (Pa. Super. 2011)
A hearing on the remand was held on March 5, 2012, and on March 9, 2012 an order was entered finding that the witness did

not knowingly and voluntarily recant his testimony. Petitioner subsequently filed the instant Motion for Reduction of Sentence,
which was designated a PCRA Petition. In his Amended PCRA Petition, Petitioner alleged that he was entitled to additional credit
for time served and that trial counsel was ineffective in failing to adequately consult with him concerning accepting or rejecting
plea offers made prior to his conviction.
Petitioner claims that counsel was ineffective in failing to consult with him because in early April or May of 2009 counsel met

with Petitioner and informed him that the Commonwealth had offered to agree to a sentence of 20 to 40 years in exchange for a
plea of guilty to Third-Degree Murder and other charges. Petitioner alleged that counsel informed him not to take the offer.
Petitioner then alleges that:

“During jury selection for the May 2009 trial, Attorney Seman discussed with Defendant Commonwealth offers involving
agreement on a minimum sentence of 10, 12, and 15 years incarceration. Attorney Seman did not advise Defendant that
an acquittal on all charges would be extremely difficult in light of Defendant’s statement that Defendant was present at
the scene at the time of the stabbing and in light of Marvin Harpool’s testimony regarding Defendant’s participation in
the assault of the victim. If Attorney Seman advised Defendant of the difficulties in obtaining an acquittal, Defendant
would have accepted any of the offers made during the jury selection process for the May 2009 trial.” (Amended PCRA
Petition, pp. 13-14)

At the PCRA hearing trial counsel testified that he represented Petitioner at each trial, three of which resulted in a mistrial, as
well as the fourth trial which resulted in Petitioner’s conviction. Counsel testified that throughout his representation of Petitioner,
there were negotiations and discussions concerning potential plea agreements “almost on a weekly basis while we were going
through this.” (T., p. 4) Counsel testified that despite repeated efforts to obtain an acceptable plea offer from the Commonwealth,
the Commonwealth never made an offer that was “anywhere near something” that Petitioner was willing to accept and that the
only offer actually made was 20 to 40 years. (T., p. 4) Counsel denied that there were offers made with minimum sentences of 10,
12 or 15 years and that if offers of 10 or 12 years had been made he would have advised Petitioner to take any such offers. (T., p.5)
Counsel acknowledged that those numbers were discussed in the context of requesting such an offer, stating:

“These are all numbers that Mr. Garner and I discussed, like could we possibly get it. Mr. Gardner would say, “Is there
any way we could get a 10 to 20?” One time he asked me if there was any way he could a 5 to 10. Just because a number
is discussed, certainly, absolutely was not an offer made by the Commonwealth because you know, 10 to 20, I would have
told Mr. Garner to consider, if not jump at it.” (T., p. 6)

Counsel reiterated that the only offer actually made was 20 to 40 years and that the Commonwealth already had a co-defendant
who was willing to testify against the other two co-defendants, that Defendant did not wish to testify and that these factors
hampered the ability to obtain an acceptable plea agreement. (T., pp.6- 8)
Petitioner testified at the PCRA hearing and acknowledged that various possible agreements were discussed prior to each of

his trials. He testified that prior to his first trial the only plea was an “open plea” and that the length of the sentence would be at
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the discretion of the court. (T., p. 10) Petitioner testified that after each of the trials different offers were discussed “until the fourth
trial, we had a conversation down in the bullpen. He told me, ‘Well, the DA offered a 10 to 20.’” (T., p.10) Petitioner testified that
he informed counsel that such an offer “was still a lot” and that in response counsel stated, “I am going to try to get something
lower” based on Defendant’s prior score of zero. (T., p. 10) Defendant said that he indicated “fine” and counsel left and returned
twenty minutes later and informed Defendant that “the deal was off the table.” (T., p. 11)
Defendant denied that there was ever an offer of 20 to 40 but that that sentence was discussed in the context of an open plea.

He testified that subsequent offers were made of “15 to 30, 12 to 24 and a 10 to 20” and that “Each deal was made before the start
of the new trial.” (T., pp. 11-12)

Petitioner also testified regarding the alleged plea offer of 12 to 24 that:

“He said, “I’d think about it,” but at the same time, I’m like, there wasn’t that much –there was nothing against me
except a person saying, yeah, I seen him, and the person just happened to be a liar, so therefore, it was like his word
against mind; his credibility against mine” (T., pp. 12-13) (Emphasis added)

Defendant then testified that there was an offer made of 10 to 20 and that counsel indicated that he thought he could get it to 4 to
8 with a boot camp recommendation. Petitioner also testified that he even as to that sentence he said “Man, I’m not too sure,” and
he (counsel) said, “Why not?” (T., p. 13) Petitioner then indicated that counsel told him that he could “get a 5 to 10 or 6 to 12 on
your first offense.” (T., p. 13) It was at that point that Defendant told counsel , referencing the 4 to 8, “Fine. If you can get it, then
I’ll do the time.” (T., p. 13) Defendant contends that he would have taken the offer of 10 to 20 even if it included a condition to
testify against his codefendant. (T., p. 17) After consideration of all of the testimony it was determined that Petitioner failed to meet
his burden of establishing that counsel was ineffective in failing to consult with him regarding the plea offer or the risks of
proceeding to trial.

DISCUSSION
In order to prevail in his claim of ineffective assistance of counsel in failing to consult regarding accepting or rejecting a plea

offer, Petitioner must prove that counsel either failed to advise him of the offer or failed to discuss counsel’s professional assess-
ments of the risks, hazards, or prospects of proceeding to trial. In Commonwealth v. Copeland, 554 A.2d 54 (Pa. Super. 1988), appeal
denied, 565 A.2d 1165 (1989) the Court discussed the requirements for trial counsel in advising a client regarding potential plea
agreements versus proceeding to trial as follows:

“The prevailing view among courts which have considered this issue is that counsel has a duty to inform his client of
tendered plea agreements and may be found ineffective for failing to do so. (citations omitted) This precise issue has not
been before the appellate courts of Pennsylvania. However, in Commonwealth v. Napper, 254 Pa.Super. 54, 385 A.2d 521,
10 A.L.R.4th 1 (1978), the Superior Court determined that defense counsel had been ineffective for failing to advise his
client regarding the merits of accepting a tendered plea bargain vis-a-vis the dangers of trial. In Napper, counsel had
informed the defendant that a plea offer had been made, but counsel had failed to give his client professional advice
regarding the advantages of accepting the offer and the dangers inherent in rejecting it. Finding this to constitute
ineffective assistance of counsel, the Napper Court reasoned:

Defense counsel has a duty to communicate to his client, not only the terms of a plea bargain offer, but also the relative
merits of the offer compared to the defendant’s chances at trial. See, e.g., A.B.A. Project on Standards for Criminal
Justice: Standards Relating to The Prosecution Function and The Defense Function, (Approved Draft, 1971):

Advising the defendant: (a) After informing himself fully on the facts and the law, the lawyer should advise the accused
with complete candor concerning all aspects of the case, including his candid estimate of the probable outcome. (b) It is
unprofessional conduct for a lawyer intentionally to understate or overstate the risks, hazards or prospects of the case to
exert undue influence on the accused’s decision as to his plea. Id., The Defense Function § 5.1 (emphasis added).

See also I Amsterdam, Segal and Miller, Trial Manual for the Defense of Criminal Cases (1967):

The decision whether to plead guilty or contest a criminal charge is probably the most important single decision in any
criminal case. This decision must finally be left to the client’s wishes; counsel cannot plead a man guilty, or not guilty,
against his will. But counsel may and must give the client the benefit of his professional advice on this crucial decision,
and often he can protect the client adequately only by using a considerable amount of persuasion to convince the client
that one course or the other is in the client’s best interest. Such persuasion is most often needed to convince the client to
plead guilty in a case where a not guilty plea would be totally destructive. Id. at 2-143”. Commonwealth v. Copeland, 554
A.2d 54, 60 (1988)

Considering the proof necessary to establish trial counsel’s ineffectiveness in failing to consult with him concerning accepting
or rejecting a plea offer, it is clear that Petitioner has failed to meet his burden. Trial counsel credibly testified that despite that
fact that there were numerous discussions throughout his representation concerning the plea negotiations, which included the
possibility of minimum terms of 4, 10, 12 and 15 years, these discussions did not constitute specific offers which Petitioner was
given the option by the Commonwealth to accept or reject. It is clear from the testimony that counsel and Petitioner discussed,
repeatedly and at length, the range of possible sentences, Petitioner’s prior record score and the evidence with which he would be
confronted at trial. It is also incredible for Petitioner to assert that by the time of the fourth trial he was unaware of the trial
process, the evidence that would be presented against him, and the risks or hazards with proceeding to trial In fact, Petitioner’s
own testimony indicates that when an offer of 12 to 24 was allegedly discussed, which counsel told him he “should think about,”
that Petitioner evaluated the evidence and felt that there was “not that much” against him, that is, only one witness against him
and that it was a question of his credibility versus the credibility of the witness. Therefore, contrary to the allegation that counsel
failed to advise Petitioner that an acquittal on all charges would be difficult in light of his admission that he was present at the
scene and the witness statement that he participated in the assault, Petitioner’s own testimony establishes that he weighed and
considered that testimony.
It is clear that Petitioner was fully advised and aware of all of the risks, hazards and potential outcomes of proceeding to trial

and elected to do so. Petitioner has not alleged or established that there was any new evidence, witnesses, facts or circumstances
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that arose before his fourth trial that he was unaware of or that counsel failed to discuss with him. There is no evidence that a
specific plea offer was made that counsel failed to inform him of. In addition, there is nothing in the record that indicates that
Petitioner actually instructed counsel to accept a plea offer and counsel refused to do so, contrary to his instructions.
Petitioner’s testimony is also contradictory. While he testified that he would have accepted an offer of 10 to 20 years, he also

testified that when that alleged offer was discussed, he told counsel, “Man, I am not to sure” and it was only when counsel said that
he would try to get 4 to 8 years with a boot camp recommendation that he indicated that he “would do the time,” however such an
offer was never made by the Commonwealth. The evidence establishes that Petitioner knowingly, intelligently and voluntarily
elected to proceed to trial and that counsel was not ineffective in failing to consult with him regarding accepting or rejecting any
plea offer or the risks, hazards or potential outcomes associated with proceeding to trial. Therefore, Petitioner’s PCRA Petition was
appropriately dismissed.

BY THE COURT:
/s/Todd, J.

The 2nd String, LLC v.
Pennsylvania Liquor Control Board

Liquor License

Court affirms PLCB decision denying license renewal where a “nuisance bar” failed to take timely and reasonable measures to
remedy deficiencies.

No. SA 13-001012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—January 13, 2015.

OPINION
Petitioner, The 2nd String, LLC (Licensee), filed a timely appeal from the Pennsylvania Liquor Control Board’s (PLCB) deci-

sion not to renew its Restaurant Liquor License No. H – 12915. A hearing was held before me on July 17, 2014. At that time the
PLCB rested on the record of its proceedings and Licensee presented the additional testimony of Assistant District Attorney Kevin
McCarthy and Drew Ziccardi, a member of the LLC which owns the license and owns and operates Levelz, the bar/restaurant at
issue. On October 23, 2014, I entered an Order denying Licensee’s appeal and affirming the decision of the PLCB, which Licensee
appealed to the Commonwealth Court.
Pursuant to Pa.R.A.P. 1925(b), Licensee was ordered to file a Concise Statement of Rulings or Errors Complained of on Appeal.

In response thereto it raised the following issues:

1. The decision of the Trial Court to affirm the Board’s nonrenewal of the liquor license was not based upon substantial
evidence of record. The incidents of record in the matter do not constitute a pattern of illegal activity at the licensed
premises, nor do any of them alone (or together) rise to the level of supporting the non-renewal of a liquor license. The
Trial Court has provided no explanation for disregarding the substantial evidence of record.

2. The Trial Court erred in failing to consider the substantial remedial measures presented by Licensee. The Trial Court
has provided no explanation for disregarding these measures or as to why they were not substantial.

FINDINGS OF FACT
1. The Court adopts Findings of Fact 1 through 89 of the Opinion of the PLCB.
2. The record and the PLCB’s Findings of Fact reveal that Licensee received five citations for Liquor Code violations, four of

which were for selling alcoholic beverages to minors. In each instance Licensee waived a hearing and paid the fines imposed.
Licensee was also ordered to maintain compliance with the Responsible Alcohol Management Program (RAMP).
3. Licensee was cited for seventy to eighty violations of the Pittsburgh Fire Code for the period from February, 2013, until

August 15, 2013, the date of its PLCB license renewal hearing.
4. There were nine incidents inside and/or outside Levelz involving police, including two stabbings.
5. In July of 2012, the District Attorney met with representatives of Licensee, the Pittsburgh Police Bureau, and the Bureau of

Liquor Control Enforcement regarding Levelz being a nuisance.
6. Subsequent to the meeting, the nuisance activity abated only until September or October, 2013, and then resumed.
7. Another meeting was held July 13, 2013. (HT1 - 31)
8. On July 27, 2013, a stabbing occurred on the licensed premises and, on August 2, 2013, at GD 13 – 014400, the District

Attorney filed an action, pursuant to 47 P.S. §6-611, to enjoin the nuisance. (HT - 8, 25, 31)
9. The Honorable Alan D. Hertzberg issued a preliminary injunction and scheduled a hearing for August 16, 2013. (HT - 8)
10. On August 15, 2013, Licensee and the District Attorney entered into a consent agreement whereby Licensee agreed to cease

operations and place its restaurant liquor license in safekeeping with the PLCB, but was permitted to transfer/sell the license to a
bona fide third party. In exchange the District Attorney agreed to settle and discontinue the action. This agreement was incorpo-
rated into a consent order entered by Judge Hertzberg on August 16, 2013. The order was for a period of one year, which expired
on August 16, 2014. (HT - 11-14; Exhibit 1)
11. On December 19, 2013, ADA McCarthy sent a letter to the PLCB saying that the District Attorney did not object to renewal

of the license, subject to a Conditional Licensing Agreement requiring that if the license was sold away from the premises, it would
be an arm’s length transaction. (HT – 13, 14, 20, 21; provisionally admitted Exhibit 3)
12. ADA McCarthy opined that his office would support the renewal of the license if Licensee agreed to continue to cease

operations and if Licensee sold the license off premises, as approved by the District Attorney. (HT – 22)
13. The ADA also testified he would oppose renewal if Licensee had the ability to reopen its establishment. (HT – 30)
14. Ziccardi testified as to the security measures Licensee had in place, including the following:
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a. Posting two uniformed police officers on Friday and Saturday nights and one uniformed officer on Thursday night;

b. Posting four to six members of Licensee’s security team on premises;

c. Installation of twelve security cameras;

d. Conducting security checks outside the premises;

e. Keeping a list of banned patrons;

f. Posting rules on the front door of the establishment relating to the dress code and acceptable conduct;

g. Using a counter and/or back-up counter to track the number of patrons entering the establishment; and

h. Seeing that all bartenders, owners and managers are RAMP certified.

(HT – 39, 40, 41, 43)

15. Ziccardi acknowledged most of these measures were already in place prior to the meeting with the District Attorney in July
of 2013. (HT – 57, 76)
16. A metal detector was purchased the day after the July 2012 meeting, but an employee was stabbed on July 27, 2013. (HT – 58)
17. An ID scanner was purchased after Licensee received four citations for serving minors. (HT – 67, 68)
18. Ziccardi made one attempt to obtain Declaration of Age cards at a Pennsylvania state store, but when he was told the store

did not have them anymore, he made no further inquiries. (HT – 73, 74)
19. Licensee has no cameras outside because Ziccardi thought there were cameras on the outside poles. (HT – 74, 75, 76)
20. When questioned as to various police incidents and citations, Ziccardi minimized and/or excused the incidents and citations.

(HT – 42, 43, 44, 46, 47, 49, 50, 52, 53, 53, 55, 71, 72, 73, 75, 77)
21. During the July 17, 2014, hearing, I took under advisement the following evidentiary issues:

a. The admissibility of a letter written by ADA McCarthy;

b. The admissibility of ADA McCarthy’s position that the District Attorney’s office would support license renewal if
Licensee agreed to continue to cease operations and if the license was sold off premises as approved by the District
Attorney (HT – 22); and

c. The admissibility of Ziccardi’s testimony that Licensee would agree to extend the consent agreement it had with the
District Attorney’s office because Licensee wanted to sell the license.
(HT – 64)

22. After the hearing, I entered an Order directing the parties to file briefs “dealing with the pending evidentiary issues, as well
as the issue of license renewal.” The Order also required that the briefs “contain a proposed order ruling on all pending issues.”
23. Neither party’s post-hearing brief addressed the evidentiary issues or contained a proposed order ruling on the pending issues.

DISCUSSION
Upon de novo review, the court of common pleas may exercise its statutory discretion to make findings of fact and conclusions

of law, and to sustain, alter, change or modify any action of the PLCB, whether or not it makes findings which are materially
different from those found by the Board. Goodfellas, Inc. v. Pennsylvania Liquor Control Board, 921 A. 2d 559 (Pa. Cmwlth. 2007),
appeal denied, 934 A. 2d 1279 (Pa. 2007) (TABLE). A trial court may issue a ruling different from that issued by the PLCB, even
if the court’s findings of fact are identical to those issued by the PLCB, as long as the trial court’s decision is supported by
substantial evidence. Pennsylvania Liquor Control Board v. Bartosh, 730 A.2d 1029 (Pa. Cmwlth. 1999).
Renewal of a liquor license is not automatic and the Board has the authority to refuse to renew a license for any of the reasons

set forth in 47 P.S. §4-470 (a.1). U.S.A. Deli, Inc. v. Pennsylvania Liquor Control Board, 909 A.2d 24 (Pa.Cmwlth. 2006), appeal
denied, 929 A.2d 647 (Pa. 2007) (TABLE). However, when considering the manner in which the licensed premises is being operated,
and any activity occurring off-premises, the Board may consider “whether any substantial steps were taken to address the activity
occurring on or about the premises.” 47 P.S. §4-470 (a.1)(4). And although the licensee is required to take substantial affirmative
measures to prevent misconduct, a licensee is not required to do everything possible to prevent criminal activity on the premises,
act as its own police force or close its business. I.B.P.O.E. of West Mount Vernon Lodge 151 v. Pennsylvania Liquor Control Board,
969 A.2d 642, 651 (Pa.Cmwlth. 2009).
I have extensively reviewed the entire record and the briefs filed by the parties. The PLCB’s findings of fact as to Licensee’s

citation and incident history are clearly supported by the evidence. Licensee has operated Levelz since October of 2010. From that
date to the date of the hearing before the PLCB, Licensee amassed and waived hearing on five Liquor Code violations, four of which
involved the sale of alcohol to minors. The last sale to a minor occurred October 27, 2011, yet Licensee failed to purchase an ID
scanner until after that offense. From February, 2013, until the date of the hearing before the PLCB, Licensee received seventy to
eighty citations for violations of the Pittsburgh Fire Code.
There were nine incidents involving the police from August 26, 2011 to July 27, 2013. These incidents included two stabbings,

a purse theft, and disruptive crowds outside Licensee’s premises. Although one stabbing occurred outside Levelz on August 25-26,
2011, Licensee did not purchase a metal detector until after its first meeting with the District Attorney in July of 2012. On July 27,
2013, however, shortly after Licensee’s second meeting with the District Attorney, the metal detector was not in use and an off-duty
employee was stabbed inside the bar.
On May 5, 2013, when police responded to a disorderly, intoxicated group of individuals outside Levelz and heard loud music,

they told Ziccardi that if the problems persisted he would be issued a citation. Shortly thereafter, upon the police’s return to the
bar, music was still audible across the street. When Ziccardi was told he would be cited, he responded “what a bummer” and asked
the police why they were there. He was then cited for disorderly conduct. Despite this, on June 3, 2013, there was a crowd outside
and loud music could be heard emanating from the bar at least seventy-five feet away.
Most of Licensee’s security measures went virtually unchanged from the time it began operation in 2010 until it closed in July

of 2013. Licensee failed to have an ID scanner in place until after its fourth citation for serving alcohol to minors. Ziccardi offered
the following excuses regarding serving minors: in one case the ID belonged to the minor’s look-alike brother, fake IDs were used



May 1 ,  2015 page 137

and once the cook had to stand in for a late bartender and failed to card the minor. (HT - 46) The metal detector, purchased in July
of 2012, almost a year after the first stabbing and after Licensee’s first meeting with the District Attorney’s office, was not in use
the night of the second stabbing, which occurred in July of 2013. As to the stabbing of the employee, Ziccardi testified the knife
was small and would not have been detected even if licensee had used the metal detector. (HT – 55, 77) Ziccardi made one attempt
to procure Declaration of Age cards from a state store, and when informed they did not have them, he pursued the matter no
further. (HT – 73, 74) Although Licensee met with the District Attorney’s office in July of 2012, its nuisance activities only abated until
September or October of 2012, and then resumed. Licensee displayed a cavalier attitude toward its citation and incident history.
Based on the foregoing, there was clearly substantial evidence that the manner in which Licensee operated the licensed

premises, and Licensee’s failure to take timely and substantial measures to remedy the operational deficiencies, warranted my
decision to deny Licensee’s appeal and affirm the PLCB’s decision denying renewal of Licensee’s restaurant liquor license.2

BY THE COURT:
/s/O’Brien, J.

Dated: January 13, 2015
1 “HT” refers to the transcript of the July 17, 2014, hearing before me.
2 Petitioner waived any evidentiary issues by failing to address them in its post hearing brief. In any event, I considered the
proffered evidence in dispute and gave it appropriate weight.

Kenneth Suchma and Janice Suchma, husband and wife v.
David Lasota and Carolyn Lasota, husband and wife

Boundary Dispute—Unopened Paper Street—Right of Use—Easement Rights

Owner of land subject to easement of unopened paper street may use his land so long as use does not interfere with the use and
enjoyment of easement.

No. GD 12-10229. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—January 26, 2015.

OPINION
The parties in this dispute are next door neighbors residing at 26 and 24 John Street in Crafton Borough, Allegheny County,

Pennsylvania. The dispute is over storm water drainage and a small flower garden. The non-jury trial of the dispute was held
before me, and I thereafter ordered Defendants David Lasota1 and Carolyn Lasota (“Lasota” hereinafter) to remove a fence in the
flower garden and abate water discharging from their shed on to the property of Plaintiffs Kenneth Suchma and Janice Suchma
(“Suchma” hereinafter). Suchma has appealed my ruling to the Superior Court of Pennsylvania because I did not also order Lasota
to remove the rest of the flower garden. This opinion explains the reasons for my ruling. See Pa. R.A.P. No. 1925(a).
The flower garden that Suchma wants removed is located on an unpaved and unimproved portion of John Street, bordering the

Lasota front yard, and near the Suchma property. A photograph of this garden (see trial exhibit D.1) shows it to consist of a wooden
post and rail fence, small flower-producing plants and 12 decorative flat stones, covering an area of approximately 20 to 40 square
feet. I ordered Lasota to remove the fence, but not the rest of the garden. Suchma wants Lasota to remove the rest of the flower
garden because it allegedly interferes with Suchma’s water line and with their use of the John Street public right-of-way.
John Street is a public street paved with asphalt wide enough for two lanes of vehicular travel to the point where it reaches the

Suchma land, as Crafton Borough left John Street unopened at that point for over 21 years. See 8 Pa. C.S. §1724. Suchma or a prior
owner paved a short portion of the unopened part of John Street approximately one lane in width, and Suchma uses this paved area
for parking cars. The portion of John Street in front of Suchma’s residence otherwise is unpaved.
An owner of land subject to an easement, including an easement for a right-of-way, may make any use of the easement that does

not unreasonably interfere with the use and enjoyment of the easement. Matakitis v. Woodmansee, 446 Pa. Super. 433, 667 A.2d 228
(1995). Encroachment into the easement will be permitted unless there is significant interference with use of the easement.
Big Bass Lake Community Ass’n v. Warren, 950 A.2d 1137, 1145 (Pa. Cmwlth. 2008) citing Moyerman v. Glanzberg, 391 Pa. 387 at
391, 138 A.2d 681 at 683 (1958).
At trial, Suchma’s primary concern with the water line was that a fence post in the flower garden went 3 feet below the surface

and very close to the water line. See Nonjury Transcript dated September 29, 2014 (“T.” hereinafter), pp. 37-38 and 78-79. Since I
ordered Lasota to remove the fence, this no longer can be Suchma’s complaint. While it appears that the line that supplies the
Suchma residence with drinking water runs under the remaining flower garden, there was no testimony at the trial that this flower
garden on the surface of the land unreasonably or significantly interfered with the use of the subsurface water line. In addition,
the temporary nature of the flower garden poses no difficulty if excavation for a repair of the water line is needed in the future.
Hence, assuming an easement exists for the water line, the flower garden does not unreasonably or significantly interfere with it.
Therefore, there is no merit to the Suchma argument that the rest of the flower garden must be removed because it interferes with
the water line.
Suchma also argues that there is no difference between the fence that had to be removed and the rest of flower garden that I

allowed to remain. The difference, however, is that the fence significantly interferes with Suchma’s use of the unpaved part of John
Street for pedestrian ingress and egress, while the flower garden interference is minimal2. Clearly the small plants and flat, deco-
rative rocks that make up the rest of the flower garden will not prevent pedestrian ingress and egress and pose less of an encroach-
ment to the right-of-way than would weeds and underbrush that would otherwise grow there. Since the flower garden does not
encroach on any paved portion of John Street, there is no interference whatsoever with the ingress or egress of cars. Hence,
because the flower garden does not significantly interfere with Suchma’s use of the right-of-way, my decision to allow it to remain
was correct3.
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BY THE COURT:
/s/Hertzberg, J.

1 David Lasota died in March of 2014, which was after Plaintiffs commenced these proceedings but before the trial.
2 Suchma’s expert on municipal code compliance testified that the fence is not permitted in the right-of-way. See T., pp. 134-135.
However, he provided no testimony relative to whether the remaining components of the flower garden also are not permitted.
3 Suchma’s Concise Statement of Errors Complained of on appeal, at paragraph nos. 5 and 8, raises the additional issue that the
flower garden prevents parking in the right-of-way. The amended complaint does not mention the parking issue, and at trial
Suchma’s counsel elected to withdraw a question and an exhibit concerning the topic. See T., pp. 49-50. Suchma has therefore
waived the right to appeal as to the parking issue. Pa. R.C.P. No. 227.1(b)(1). In any event, this area cannot be used for parking
primarily due to large trees planted by Janice Suchma’s father. See T., pp. 46 and 79. The remaining components of the flower
garden do not prevent parking.
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Pittsburgh Commercial Real Estate, Inc. d/b/a Colliers International v.
Baum Boulevard Investors, LP,

Baum Boulevard Investors GP, LLC,
and Warner Pacific Properties, LLC

Real Estate-General—Broker Commission Dispute—Commission Agreement—Condition Precedent—
Submission to Prospect During Listing—Assignment

Broker was entitled to leasing commission for lease transaction entered into after expiration of listing contract.

No. GD 13-3233. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—February 17, 2015.

OPINION
Defendant Warner Pacific Properties, LLC (“Warner” hereinafter), a real estate investor, and Plaintiff Pittsburgh Commercial

Real Estate, Inc. d/b/a Colliers International (“PCRE” hereinafter), a real estate broker, entered into an Exclusive Leasing Agency
Contract1 that contains this provision:

In the event that: (i) at any time during the term of this Agreement a lease of all or any portion of the Premises,
upon any terms acceptable to Owner, shall be made with any tenant who was procured by NAI Pittsburgh; or (ii)
within one hundred and eighty (180) days after the expiration or termination of this Agreement a lease of all or any
portion of the Premises, upon any terms acceptable to Owner, shall be made with any tenant to whom the Premises
were submitted by NAI Pittsburgh; then, and in either such event, Owner agrees to pay to NAI Pittsburgh one (1)
full commission computed and payable in accordance with the Schedule of Commission Rates and Conditions (the
“Schedule”) on page 3 of 5 of this Agreement. Within thirty (30) days following termination or expiration of this
Agreement, NAI Pittsburgh will provide to Owner a list of prospects on which NAI Pittsburgh shall be protected for
its commission. NAI PITTSURGH EARNS A COMMISSION ON THE LEASE OF THE PREMISES DURING THE
LISTING PERIOD AND THEREAFTER, FOR A PERIOD OF ONE HUNDRED EIGHTY (180) DAYS, AS PROVIDED
HEREIN BY WHOMEVER MADE, INCLUDING THE OWNER. These same conditions will apply to those prospects
who are not represented by another broker, and with whom Owner enters into a lease, as a result of Owner’s effort.
The protection period, in this event, shall also be one hundred eighty (180) days.

9/22/2014 Non-jury trial, Exhibit 1, ¶ no. 7. This Exclusive Agency Contract dated February 1, 2011 is referred to hereinafter as
“the Contract.” During the 180 days after the expiration of the Contract, the University of Pittsburgh leased a portion of the prem-
ises, and PCRE sued Warner and its assignees

2
for the scheduled commission. The non-jury trial of the dispute was held before me,

and my verdict was in favor of PCRE in the amount of $338,478. Warner and its assignees appealed my verdict to the Superior
Court of Pennsylvania. This opinion addresses my perceptions of each of the alleged errors set forth in Warner’s concise statement
of matters complained of on appeal. See Pa. R.A. P. No. 1925(a).
Warner first contends that providing it a list of prospects within 30 days after expiration of the Contract is a “condition prece-

dent” to PCRE earning a commission. See concise statement of matters complained of on appeal (“concise statement” hereinafter),
¶ nos. 1 and 5. The Contract between the parties expired on August 1, 2011 and PCRE admits the list of prospects was not provided
to Warner until November 3, 2011. See concise statement, ¶ no. 11. However, under Pennsylvania law, an event mentioned in a
contract will not be construed to be a “condition precedent” unless there is language in the contract expressly making that event
a condition precedent. See Wineburgh v Wineburgh, 2002 PA Super 415, 816 A.2d 1105 at 1109. Hence, providing the prospects list
within 30 days is a condition precedent if the contract has language conditioning Warner’s obligation to pay the commission on
PCRE providing the prospect list within 30 days. However, the Contract simply says that PCRE will provide the list within 30 days
after expiration of the Contract, but does not say that the commission otherwise is forfeited.
In proposed conclusions of law filed by Warner shortly after trial, Warner contends that courts in other states “have determined,

as a matter of law, that compliance with a contractual duty to provide a prospective purchaser list is a condition precedent to
receipt of a commission.” However, in each case cited by Warner, there was language in the contract expressing that the list had
to be provided for the commission to be due3. Since there is no such language in the Contract between Warner and PCRE, my deci-
sion that timely providing the prospect list was not a condition precedent was correct.
Warner next contends I made an error by denying its motion in limine to preclude evidence that defendants entered into leases

with tenants procured by PCRE. See concise statement, ¶ no. 2. Warner’s position is that the December 21, 2011 lease between the
University of Pittsburgh and Baum Boulevard Investors, LP is inadmissible because PCRE did not provide the prospect list within
30 days after the Contract expired. Due to my determination that providing the prospect list within 30 days of contract expiration
is not a condition precedent to PCRE earning a commission, the lease entered into during the 180 day “tail” period is highly
relevant to both liability and damages. Therefore, my denial of Warner’s motion in limine was correct.
Warner next contends that I violated the Pennsylvania Real Estate Licensing and Registration Act (63 P.S. §455.101 et seq.,

“RELRA” hereinafter) by awarding PCRE a commission under a contract with an allegedly indefinite duration. See concise state-
ment, ¶ no. 3. While the “duration of the contract” and “a definite termination date” are required by RELRA (see 63 P.SA.
§455.608a(1) and 455.604(a)(10)), the Contract between PCRE and Warner spells out the duration and termination date in a clear
manner. Paragraph no. 2 of the contract states that the term commences on the date of the contract and continues for 6 months,
while paragraph no. 7, quoted above, adds an additional 180 days for leases with tenants to whom PCRE “submitted” the premises
to during the initial 6 months. 9/22/2014 Non-jury trial Exhibit No. 1. Paragraph no. 7 even contains an extra emphasis on the fact
that PCRE earns a commission during the listing period and the additional 180 day “tail” as it contains an all capital letters notice.
Therefore, the award of a commission to PCRE does not violate RELRA’s requirement that a specific duration be set forth in
the contract.
Warner also argues I made an error by failing to construe RELRA liberally to effect its protective purpose. See concise state-

ment, ¶ no. 4, citing Kalins v. Commonwealth State Real Estate Commission, 92 Pa. Cmwlth. 569, 500 A.2d 200 (1985). The protec-
tion of RELRA is provided to “buyers and sellers of real estate, the most expensive item many persons ever buy or sell, from abuse
by persons engaged in the business.” Id., 92 Pa. Cmwlth. 569, 577, 500 A.2d 200, 203. However, a liberal construction of RELRA to
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protect Warner cannot undo the clarity of the duration and termination date in the contract it signed. In any event, Warner is less
needy of protection than the innocent victim of realtor abuse that the Legislature may have had in mind. Warner is a very sophis-
ticated real estate investor involved in many commercial real estate transactions around the country, including approximately 11
developments involving the Aldi grocery store chain. See 9/22/2014 Non-jury trial transcript (“T.” hereinafter), pp. 116-117 and
134. Warner’s assignee did not close on the purchase of the Premises until September 2, 2011, after which the likelihood of a
tenant signing a lease increased. T., pp 109 and 147-148. Out of a desire to do whatever was necessary to obtain a blue ribbon
tenant, Warner intentionally allowed its building to be shown to the University of Pittsburgh by two different realtors, knowing if
this prospective tenant signed a lease, both realtors would expect the commission. T., pp. 190 and 203-204. Warner then informed
PCRE it was hiring the other realtor thereby removing PCRE from making additional efforts to lease the Premises during the time
period when leasing was more likely because Warner’s assignee had ownership. Thus, while Warner may not be owed a liberal
construction of RELRA, I nevertheless gave it a liberal construction. Since the Contract Warner signed was sufficiently clear to
withstand scrutiny under that standard, I did not make the error that Warner alleges.
Warner next contends that I made an error by not construing the language of the Contract against its drafter, PCRE. See

concise statement, ¶ no. 6. A provision in a contract that is ambiguous will be construed against the drafter. See Cordero v. Potomac
Ins. Co. of Illinois, 794 A.2d 897 at 900 (Pa. Super. 2002). As previously explained, the contract between PCRE and Warner was not
ambiguous. Therefore, I was correct in not construing the Contract against PCRE.
Warner next contends I made an error because the Premises were not “submitted” to the University of Pittsburgh during the

six month term of the contract. See concise statement, ¶ no. 7. The contract between PCRE and Warner does not define “submit-
ted,” but a typical dictionary definition of submit is “to commit (something) to the consideration or judgment of another.” The
American Heritage Dictionary of the English Language (4th ed. 2009). There was abundant, credible, unrebutted evidence
produced during the trial that PCRE committed the Premises to the consideration of the University of Pittsburgh between
February 1 and August 1 of 2011. The University of Pittsburgh first learned of the availability of the Premises from an email
describing them that PCRE sent. See T., pp. 71, 120, 234. On March 4, 2011 PCRE responded to an email from the University of
Pittsburgh asking when the Premises will be available. T., pp. 137-138. PCRE and Warner then spoke over the telephone with the
University Pittsburgh on March 8, 2011. T., p. 139. On April 12, 2011 PCRE invited the University of Pittsburgh to tour the
Premises with Warner on April 14 or 15. The University of Pittsburgh could not tour at that time because a necessary representa-
tive’s home had been hit by a tornado and she was relocating. T., pp. 139-140. On May 3, 2011 PCRE sent the University of
Pittsburgh an email to arrange a viewing of the property with PCRE and a Warner representative who was coming to Pittsburgh.
T., p. 141. On May 18, 2011 PCRE sent the University of Pittsburgh another email proposing a tour of the Premises in the next
week. T., pp. 141-142. PCRE spoke with the University of Pittsburgh over the telephone again on June 9, 2011, but the tour still
could not be given because a necessary University of Pittsburgh representative was away on vacation. T., p. 142. In addition to this
evidence that PCRE “submitted” or committed the Premises to consideration by the University of Pittsburgh during the February
1 to August 1, 2011 term of the contract, here is an exchange between PCRE’s counsel and the University of Pittsburgh’s Director
of Property Management that occurred during the trial:

Q. So in March of 2011 he was submitting the property to you again?

A. Right….

T., p. 235. Thus, the University of Pittsburgh actually acknowledged the Premises were “submitted” to it during the term of the
contract. Therefore, I was correct in finding the Premises were “submitted” to the University of Pittsburgh during the term of the
Contract.

Warner next contends I made an error by not considering that PCRE intentionally withheld the list of prospects beyond 30 days
until after Warner signed a new listing agreement with a new broker. See concise statement, ¶ nos. 8 and 10. While PCRE was aware
that it did not send the prospects list by August 31, 2011, its explanation for not doing so makes good business sense. PCRE felt it
was on good terms with Warner and Warner was likely to sign another contract with PCRE, but delivery of a prospects list at that
time would be interpreted by Warner to mean PCRE did not want another contract. See T., pp. 76 and 102. Once Warner’s unex-
pected decision to hire a new broker was communicated to PCRE, it promptly provided the list of prospects. Warner incorrectly
assumes I failed to consider that PCRE intentionally delayed delivery of the prospects list. I, in fact, did consider it, but found it
of only minor significance since Warner already knew of PCRE’s efforts to obtain the University of Pittsburgh as a tenant and that
it would therefore be on any list of protected prospects provided by PCRE. Therefore, I correctly considered PCRE’s intentional
delay in delivering the prospects list to have only minor significance.
Warner next contends that I made an error by failing to interpret “as provided herein” in paragraph no. 7 of the contract to

refer to PCRE sending the list of prospects within 30 days. See concise statement, ¶ no. 9. The entire sentence which contains “as
provided herein” is in all capital letters and reads as follows: PCRE “EARNS A COMMISSION ON THE LEASE OF THE PREM-
ISES DURING THE LISTING PERIOD AND THEREAFTER, FOR A PERIOD OF ONE HUNDRED EIGHTY (180) DAYS, AS
PROVIDED HEREIN BY WHOMEVER MADE, INCLUDING THE OWNER.” Since the subject of the sentence is how PCRE earns
a commission, “as provided herein” is a reference to the language that obligates Warner to pay a commission if PCRE procures a
tenant during the term of the contract or if a lease is made within 180 days afterwards with a tenant to whom the Premises were
submitted by PCRE. As explained above, the language of the sentence about providing the list of prospects does not say this is
how the commission is earned or that earning a commission is contingent upon it. Thus, I correctly determined that “as provided
herein” is not a reference to providing the prospect list.
Warner next argues that I made an error because my interpretation of the 30 day prospect list provision in paragraph no. 7 of

the Contract makes the provision meaningless. See concise statement, ¶ no. 10. If the tenant that leased the Premises during the
180 day extension period were one Warner did not know PCRE was working with, the fact that the prospect list was not timely
provided would have been meaningful. Since, however, Warner was aware PCRE was working with the University of Pittsburgh,
the failure to provide the list of prospects within 30 days after the term of the contract expired was not a material breach of the
contract. In fact, all five of the factors that guide whether a breach of contract is material favor PCRE. See International Diamond
Importers, Ltd. v. Singularity Clark, L.P., 40 A.3d 1261 at 1271 (Pa. Super. 2012) citing Restatement (Second) of Contracts §241
(1981)4. PCRE would otherwise be deprived of the commission it reasonably expected and could not be adequately compensated
for loss of the commission. While Warner will pay two brokers full commissions, it will not forfeit the seven year lease to the
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University of Pittsburgh and the $5.7 million in rent owed under the lease. T. pp. 67-69. Warner showed no indication it would cure
its failure to perform. Finally, Warner’s behavior does not comport with good faith and fair dealing because it knew PCRE
submitted the Premises to the University of Pittsburgh, then it allowed the Premises to be shown to the University of Pittsburgh
by both PCRE and the new realtor, but it expected to pay a commission to only the new broker. Warner also allowed PCRE to work
to find a tenant before its assignee had ownership, making it challenging for PCRE (T., pp. 109 and 147-148), then afterwards when
obtaining a tenant is easier, handed leasing to the new broker. Hence, my decision that PCRE’s breach of the 30 day tenant prospect
list provision of the Contract was not a material breach of the Contract was correct.
Warner next contends that PCRE’s inconsistent claims in the complaint, PCRE’s November 3, 2012 letter containing the

list of protected prospects and its testimony at trial demonstrate PCRE’s belief that compliance with the 30 day deadline for
delivery of the list was a condition precedent to earning a commission. See concise statement, ¶ no. 12. First, there is no
inconsistency in the claims made by PCRE in the complaint, the letter (which is trial exhibit no. 5) and the trial testimony.
PCRE consistently sets forth its understanding that it should continue expending efforts to obtain a tenant after the expiration
of the 6 month term of the Contract. Warner’s contention that this indicates PCRE believed the 30 day deadline for delivering
the protected prospect list was a condition precedent to earning a commission is perplexing. It makes no sense that PCRE
would not send the list, continue to work to obtain a tenant after expiration of the 6 months but believe sending the list before
the deadline was required for a commission. PCRE clearly expected a commission if its efforts produced a tenant, even if the
list were delivered past the 30 day deadline. Hence, PCRE did not believe compliance with the 30 day deadline was required
for it to earn a commission.
Warner next contends I made an error by awarding PCRE a commission when it did not show the University of Pittsburgh the

Premises until after the expiration of the contract, it showed the University of Pittsburgh the Premises a second time without
Warner’s knowledge and it was not involved in the preparation of the lease between the University of Pittsburgh and Warner. See
concise statement, ¶ no. 13. As set forth above, the Contract language requires Warner to pay a commission if PCRE submitted the
Premises during the contract term to the tenant who ultimately signs a lease, and submit means to commit something to the
consideration of another. I do not interpret this requirement that PCRE submit the Premises to the University of Pittsburgh to
mean PCRE had to take a University of Pittsburgh representative into the Premises (or “show” the Premises) during the term of
the Contract. By contacting the University of Pittsburgh multiple times about leasing the Premises during the term of the Contract
(as described in detail above), PCRE “submitted” or committed the Premises to consideration by the University of Pittsburgh.
While no Pennsylvania caselaw could be located on the subject of what is required for a broker to “submit” a property to a tenant,
courts in other jurisdictions have ruled that a property can be “submitted” without the broker ever showing it to the prospective
tenant or purchaser. See TEC Realtors, Inc. v. D&L Fairway Property Management, L.L.C., 42 So.3d 1116 (La. App. 1 Cir. 2010) and
Gardner v. Blahnik, 832 S.W. 2d 919 (Mo. App. 1992). Similarly, PCRE may not have been able to prepare the lease that the
University of Pittsburgh signed, but the fact that it submitted the property to the University of Pittsburgh during the term of the
Contract is what entitles it to the commission. Finally, the fact that Warner did not know in advance of PCRE’s second showing of
the Premises to the University of Pittsburgh is not significant since PCRE submitted the Premises to it during the Contract term
and it ultimately leased the premises. Therefore, I was correct in awarding PCRE a commission regardless of when it showed the
Premises or whether it prepared the lease.
Warner next contends that I made an error by finding that PCRE enlisted its best efforts as required by Paragraph no. 4 of the

Contract. See concise statement, ¶ nos. 14 and 20. At trial PCRE provided credible testimony that it used its best efforts to lease
the Premises. Warner’s part owner, John Odell, provided no credible testimony at the trial as to PCRE failing to use its best efforts.
His primary complaint was that PCRE’s second showing of the Premises to the University of Pittsburgh, which occurred after the
Contract term expired, “was a negative showing.” T., p. 194. However, what was negative about this showing resulted from
distracting and disruptive construction activity and PCRE’s inability to answer questions. Since Warner was in charge of
construction and had not given PCRE any “ammunition” or information for responding to questions (T., p. 157), I did not find this
second showing an appropriate way to evaluate whether PCRE enlisted its best efforts. The credible evidence being that PCRE did
use its best efforts, my finding was correct.
Warner next argues I made an error by finding Baum Boulevard Investors, LP and Baum Boulevard Investors GP, LLC liable

when they were not parties to the Contract. See concise statement, ¶ no. 15. However, paragraph no. 13 of the Contract states that
it is binding on the parties’ assigns. Since Baum Boulevard Investors, LP was assigned Warner’s right to purchase the property and
acted as Warner’s agent (see Complaint, ¶ no. 21, Answer and T., p. 213), Baum Boulevard Investors, LP became liable for the
commission as did its general partner, Baum Boulevard Investors GP, LLC. Therefore, I was correct in finding those parties
were liable.
Warner’s next contention is that I made an error by “failing to consider the parties’ statements and actions prior and subse-

quent to the execution of the 2011 Leasing Agreement in ascertaining the parties’ intentions.” Concise statement, ¶ no. 16. This
contention is too vague for me to respond to in any way but to say that it is incorrect.
Warner next argues that the Court erred by failing to grant Warner’s Motions for a Directed Verdict and Summary Judgment.

See concise statement, ¶ nos. 17 and 18. All issues raised in those motions have already been addressed above.
Warner next contends that I made an error by failing to find the Contract is null and void because Warner did not acquire the

property. See concise statement, ¶ no. 19. While paragraph no. 14 of the Contract states that it shall become null and void if Warner
does not acquire the property, Warner had always contemplated that an assignee would acquire the property. T., pp. 212-213.
Paragraph no. 14 of the Contract therefore must be interpreted to mean that the contract will be null and void if Warner’s assignee
does not acquire the property. Since that is what happened, I was correct in not finding the Contract was null and void. In any event,
this issue was not raised during pre-trial proceedings or during the trial, therefore pursuant to Pa. R.C.P. No. 227.1(b), the issue
is waived.
Warner next contends that I made an error “in determining that Plaintiff was entitled to interest and attorneys’ fees.” Concise

statement, ¶ no. 21. However, paragraph no. 12 of the Contract clearly mandates 10% per annum interest, reasonable legal fees and
other direct costs incurred by PCRE to collect the commission if Warner fails to pay it. Hence, my decision that PCRE was
entitled to interest and attorney fees was correct.
Warner’s final contention is that I made an error by awarding attorney fees pertaining to the Crazy Mocha lease because I did

not award PCRE any commission from it. At trial, counsel for Warner did not object to PCRE’s attorney invoices being admitted
into evidence as long as he could comment on them in proposed findings of fact and conclusions of law. T., p. 161. Since the
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proposed findings of fact and conclusions of law that Warner thereafter filed did not comment on PCRE’s attorney invoices, Warner
has waived its ability to claim any error in the award. In any event, PCRE’s invoices totaled $47,790.61 but my award was
$44,121.11, a reduction by more than the amount that could be attributed to the Crazy Mocha Lease. Hence, there was no error in
the amount of the attorney fee award.

BY THE COURT:
/s/Hertzberg, J.

1 Warner actually entered into the contract with “Pittsburgh Commercial Real Estate, Inc. d/b/a NAI Pittsburgh Commercial,” but
shortly thereafter Pittsburgh Commercial Real Estate switched its global affiliation with NAI to one with Colliers International.
Hence, in the Contract the broker is referred to as “NAI” Pittsburgh.
2 The premises involved in the subject dispute are known as 5607-5625 and 5624 Baum Boulevard, City of Pittsburgh, which Warner
agreed to purchase. Prior to closing on the purchase, Warner assigned its right to purchase the premises to Defendant Baum
Boulevard Investors, LP. Defendant Baum Boulevard Investors GP, LLC is the general partner of Defendant Baum Boulevard
Investors, LP. In this opinion, I refer to all three defendants as “Warner.”
3 See Glenlakes Realty Company v. Norwood, 721 So. 2d 174 at 176 (Alabama Supreme Court 1998), Love v. Gulyas, 197 P. 2d 405
at 407, 87 Cal. App. 2d 608 at 610-611 (California District Court of Appeal 1948) and Dracopoulas v. Rachal, 411 S.W. 2d 719 at 721
(Texas Supreme Court 1967).
4 Here are the five factors as set forth in section 241 of the Restatement (Second) of Contracts: a) the extent to which the injured
party will be deprived of the benefit which he reasonably expected; b) the extent to which the injured party can be adequately
compensated for that part of the benefit of which he will be deprived; c) the extent to which the party failing to perform or to offer
to perform will suffer forfeiture; d) the likelihood that the party failing to perform or offer to perform will cure his failure, taking
account of all the circumstances including any reasonable assurances; e) the extent to which the behavior of the party failing to
perform or offer to perform comports which standards of good faith and fair dealing.

Paul J. Preisinger v.
Heather Fox and Constance J. Loughner

Oral Contract

Credible evidence of offer, acceptance and consideration supports Court’s determination that money was a loan rather than a gift.

No. AR 13-2323. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 2, 2015.

OPINION
Paul Preisinger, a maintenance worker at Extended Stay America, met Constance Loughner late in 2010 during a nine month

period when Ms. Loughner resided there. Mr. Preisinger “developed a loving, caring relationship” with Ms. Loughner. Transcript
of December 1, 2014 Non-Jury Trial (“T.” hereinafter), p. 4. Around April 30, 2012, Ms. Loughner informed Mr. Preisinger that her
daughter, Heather Fox, was having financial difficulties. Mr. Preisinger offered to lend Ms. Fox $10,000, and he promptly provided
Ms. Loughner a $10,000 check payable to Ms. Fox.
Ms. Loughner then promptly ended her romantic relationship with Mr. Preisinger, and Ms. Fox did not make any of the

scheduled loan payments. In June of 2013 Mr. Preisinger sued Ms. Fox and Ms. Loughner for breach of contract. The dispute
was first heard by a compulsory arbitration panel, and when the award was thereafter appealed, I was assigned to conduct the
non-jury trial. Ms. Loughner died before the trial and Mr. Preisinger then dismissed her as a defendant and proceeded against
only Ms. Fox. My verdict was in favor of Mr. Preisinger in the amount of $10,000. Ms. Fox has appealed this verdict to the
Superior Court of Pennsylvania. This opinion addresses the two issues Ms. Fox indicates will be raised in the appeal. See Pa.
R.C.P. No. 1925(a).
Ms. Fox argues there was not an enforceable contract because no evidence was produced that she accepted the repayment terms

at or before the time she received the $10,000. See Defendant Heather Fox’s Concise Statement of Errors Complained of on Appeal.
A contract is not formed unless the parties to it mutually assent to the same thing or have a meeting of the minds by way of an offer
and an acceptance. See Accu-Weather, Inc. v. Thomas Broadcasting Company, 425 Pa. Super 335 at 340, 625 A.2d 75 at 78 (1993).
Hence, Ms. Fox’s argument is that, because she did not accept the repayment terms at or before the time she received
Mr. Preisinger’s $10,000 check, a mutual assent was not reached. However, there was sufficient credible evidence that she did
accept the repayment terms before she received the $10,000.
Before Ms. Loughner received the $10,000 check, she knew Mr. Preisinger’s loan offer required her daughter, Heather Fox, to

repay Mr. Preisinger $5,000 by the end of 2012 and $1,000 per month thereafter until the $10,000 was repaid. See T., pp. 5-8. Ms.
Loughner “conveyed” this payment schedule to Ms. Fox by the time Mr. Preisinger delivered the check to Ms. Loughner. T., p. 8,
1.5. Ms. Loughner then mailed the check to Ms. Fox. Mr. Preisinger responded to his attorney’s questions about Ms. Fox agreeing
to the loan as follows:

Q. At any point in time did you have a conversation with Heather Fox about this loan?

A. It was days after I forwarded a check because I contacted — You know, I was always in contact with the
mother as much as I could. But, I mean, I went over to her place I guess three, four days afterwards. She said that
Heather would be calling. Actually, she handed me the phone and Heather thanked me for the money. Basically
explained the same thing that the mother conveyed to me and that everything would be — that it would be returned
to me.
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Q. Okay. Did she confirm the same terms that you would receive?

A. Yes, sir.

Q. About five thousand dollars by December and then a thousand dollars thereafter?

A. Yes. Yes.

T., pp. 9-10. Ms. Fox admitted that her Mother, Ms. Loughner, communicated to her in advance that the $10,000 would be coming.
T, p. 29. While Ms. Fox denied being told the $10,000 was a loan, her denial was not credible. Mr. Preisinger’s testimony that
Ms. Loughner had conveyed the repayment terms to Ms. Fox before Ms. Fox received the check, Ms. Fox admitting Ms. Loughner
told her in advance to expect the money and Ms. Fox reciting the repayment terms to Mr. Preisinger shortly after receiving it is
credible evidence that Ms. Fox accepted the repayment terms at or before the time she received the $10,000. I found this to be
credible proof by a preponderance of the evidence that Ms. Fox and Mr. Preisinger, via Ms. Loughner, assented to the terms for
repaying the $10,000 loan. Viewed another way, Ms. Fox’s negotiation of the check was acceptance by conduct (see Accu-Weather,
Inc., supra.) of Mr. Preisinger’s loan offer. Therefore, there is no merit to Ms. Fox’s argument that there was not an enforce-
able contract.
Ms. Fox also argues there was no consideration for the contract because the $10,000 was a gift. However, testimony by

Mr. Preisinger that the $10,000 was not a gift, including the following, was very credible:

Q. At any conversation to this point, did you ever offer this money as a gift?

A. Never.

Q. Did you ever indicate to Ms. Loughner or Ms. Fox that neither would have to repay this money?

A. It was never said. Never said a gift. Never. I gave this woman gifts. I took her – I gave her nice gifts. And
even took her away to Aruba on her birthday. No. They were gifts. This was not a gift.

T., p. 10. On the other hand, Ms. Fox’s testimony that the $10,000 was a gift was not credible. In addition, Ms. Fox had only met
Mr. Preisinger briefly once or twice before and Mr. Preisinger’s modest income meant $10,000 was a substantial amount of money
to him. Hence, even without my credibility determinations, a gift of $10,000 by Mr. Preisinger to an individual he hardly knew
seemed very unlikely. Therefore, the $10,000 provided to Ms. Fox was the consideration for the contract and not a gift.

BY THE COURT:
/s/Hertzberg, J.

Margaret M. Dibish v.
Ameriprise Financial Services, Inc.,
Riversource Life Insurance Company

and Jeffrey C. Suhayda
Insurance Churning

Court correctly provided jury instructions on reducing damages to present value and justifiable reliance and calculated
UTPCPL damages.

No. GD 01-7242. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 23, 2015.

OPINION
I. Background
Defendant Jeffrey Suhayda, a financial advisor and life insurance agent, advised Plaintiff Margaret Dibish to surrender $5,000

and $25,000 Prudential whole life insurance policies and purchase a $50,000 variable universal life insurance policy from IDS Life
Insurance Company. Mr. Suhayda allegedly told Ms. Dibish, if she paid a premium of $715.56 per year for the rest of her life, she
would maintain $50,000 of life insurance for the rest of her life. She was already paying a premium of $701 per year for the two
Prudential policies. Ms. Dibish was fifty four years old at that time. Ms. Dibish followed Mr. Suhayda’s advise and surrendered the
Prudential policies and purchased the IDS variable universal life (“VUL”) policy in August of 2000. However, Ms. Dibish later
found out that IDS Life Insurance Company could only guarantee the coverage until the age of 99 if she continuously paid $1,360.29
per year.
Ms. Dibish sued Mr. Suhayda and IDS in 2001, and in 2014 there was a trial1 on claims of fraudulent misrepresentation, negli-

gent misrepresentation and violation of the Unfair Trade Practices and Consumer Protection Law (“UTPCPL”). A jury found that
Mr. Suhayda’s conduct was not fraudulent but instead constituted negligent misrepresentation, for which it determined Ms. Dibish
was owed $5,000 in damages. The UTPCPL claim was not submitted to the jury, but instead was submitted to me, and I decided
there was a UTPCPL violation and adopted the jury’s $5,000 damage award. I then decided to double those damages and to award
Ms. Dibish attorney fees of $25,000 and costs of $726.37 under the UTPCPL for a total verdict in her favor of $35,726.37.
Contending that both the $10,000 damage award and the $25,000 attorney fees award are inadequate, Ms. Dibish appealed to the
Superior Court of Pennsylvania. Contending that the attorney fees award of $25,000 is excessive, Mr. Suhayda, Ameriprise
Financial Services, Inc. and Riversource Life Insurance Company (see footnote no. 1) also appealed to the Superior Court. This
opinion will address each error Ms. Dibish and Mr. Suhayda, et al. allege I made in their concise statements of the matters
complained of on appeal. See Pa. R.A.P. No. 1925(a).
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II. Jury Instruction on Reducing Future Damages to Present Value
Ms. Dibish first complains that I made an error by giving the jury an instruction on the law which permitted her future

damages to be discounted to present value. See Plaintiff ’s Concise Statement, ¶ nos. 3 and 4 (the Honorable R. Stanton Wettick, Jr.
is addressing ¶ nos. 1 and 2 in a separate opinion). Ms. Dibish’s initial pre-trial statement consisted of an expert report with a
damages calculation. Ms. Dibish subsequently was granted leave to amend her complaint by elimination of the “vanishing premi-
um” type of misrepresentation claim2. Because her expert’s report premised the damages calculation on the vanishing premium
type of misrepresentation, Ms. Dibish decided to go to trial without any expert witness. With evidence the cost to guarantee her
IDS $50,000 life insurance policy would be an additional $644.73 per year for forty-five years, or through age ninety-nine,
Ms. Dibish deducted the amount paid to IDS from surrender of the Prudential policies and argued, without an expert, damages to
her amounted to $24,735.82 (644.73x45=29,012.85 – 4,277.03=24,735.82). IDS and Mr. Suhayda, over the objection of Ms. Dibish,
offered the expert testimony on calculating damages of accountant Anthony Raimondi. Assuming Ms. Dibish would die at age
eighty-three, Mr. Raimondi opined she would have $50,000 at death if damages of $29,926 were paid at date of trial earning inter-
est of 3.35% per year, less the total of each of her scheduled $715.56 per year premium payments reduced by 3.35% per year from
the dates due to date of trial, or $22,795, resulting in net damages of $7,132 (29,926-22,795=7,132). 

Here is the portion of my instruction to the jury on damages that Ms. Dibish contends is erroneous:

When awarding lump sum damages today for payment that will be made in the future, the competing effects of interest
rates and inflation must be considered. If you find that both interest rates and inflation could impact damages, you
must account for both by applying the, quote, Total Offset Method. The Total Offset Method assumes that in the long-
run future inflation and the discount rate will offset each other with damages not discounted to present value to
offset the effect of the future inflation3. However, if future inflation could not impact damages under the method that
you use to calculate the cost of future insurance, you are permitted to discount damages to present value.

Transcript, Jury Trial, May 20, 2014 – May 23, 2014 (“T.” hereinafter), pp. 789-790.

This instruction is not erroneous. With the impact of future inflation having the opposite effect on a future damages award as
the impact of the present value discount, Pennsylvania law assumes the impact of one offsets the other and therefore disallows
either from being considered in future damages awards. See Helpin v Trustees of the University of Pennsylvania, 608 Pa. 45, 10
A.3d 267 (2010). However, in the absence of inflation, it is appropriate to discount a future damages award to present value. Id.,
608 Pa. 45 at 53, 10 A.3d 267 at 272. Counsel for Ms. Dibish acknowledged on the record during trial that inflation is absent from
Ms. Dibish’s damages formula because the fixed $1,316.29 per year “Guideline Level Premium” used in it prevents inflation from
having any impact. T., pp. 37-39. In other words, the premium will remain at $1,316.29 per year regardless of the effect inflation
has on other prices. Inflation also is absent from Mr. Raimondi’s calculation since the fixed premium payment amount that he
utilized is not impacted by inflation. Since the jury therefore could have found inflation would not impact future damages, my
instruction to the jury was not erroneous.

III. Expert Testimony on Damages
Ms. Dibish next complains that I made an error by allowing Mr. Raimondi to give expert testimony on damages that is not

consistent with Pennsylvania law. See Plaintiff ’s concise statement, ¶ no. 4. Ms. Dibish contends that Mr. Raimondi’s damage
calculation methodology is inconsistent with the requirement set forth in Lesoon v. Metropolitan Life that insureds “…at a mini-
mum, … should be compensated for the difference in price between the policy that was promised to them and the policy that was
issued.” 2006 PA Super 67, 898 A.2d 620, 633.
Mr. Raimondi’s future damage calculation, however, is consistent with Lesoon’s requirement. Mr. Raimondi used the difference

between the price of the policy that was promised, $50,000, and the price of the policy that was issued, $715.56 per year. He deter-
mined the difference, which is the restitution or benefit of the contract referenced in Lesoon, is $7,132. Had the Court in Lesoon
wanted the only admissible formula for damages to be the one proposed by Ms. Dibish, it would have said so. Instead, the Court
declined “…to express any opinion on the propriety” of a claim that was based on almost the identical formula proposed by
Ms. Dibish. 898 A.2d 633. Hence, I was correct in permitting Mr. Raimondi’s expert testimony on damages.

IV. Jury Instruction on Justifiable Reliance
Ms. Dibish next complains that I made an error by giving a jury instruction that “created an inference that insureds may have

a duty to read the policy to discover a misrepresentation.” Plaintiff ’s Concise Statement, ¶ no. 5. Here is the instruction that I
provided to the jury that Ms. Dibish contends is erroneous:

In determining whether there is justifiable reliance in a noncommercial insurance transaction, you are instructed
that an insured is not necessarily required to read the insurance policy at the time it is delivered. Instead, you must
consider the positions of the parties, their expertise and experience, and the circumstances of the transaction. If you
find that, under the circumstances of the transaction that is the subject of this litigation, a reasonable person with the
plaintiff ’s background and experience would rely on the agent’s description of the material terms of the insurance
policy, there is justifiable reliance even though the plaintiff did not read the policy when it was delivered.

On the other hand, if the plaintiff ’s background and experience, the relationship of the parties, and the circum-
stances of the transaction make it unreasonable for the plaintiff not to have read the policy when it was delivered, you
must find that the plaintiff did not justifiably rely on the material misrepresentation of the agent.

In summary, policyholders are not always required to read their insurance policies. To the contrary, an insured may,
indeed, rely on the representations of his or her insurance agent unless, under the circumstances, it is unreasonable
for that insured not to read the policy when it is delivered.

T. pp. 781-7834. Ms. Dibish argues I simply should have instructed the jury that an insured has no duty to read the policy and
instead may justifiably rely on the agent’s representations. However, the Superior Court of Pennsylvania has repeatedly held that
justifiable reliance also involves consideration of the relationship of the parties, the nature of the transaction and the circum-
stances to determine if it was unreasonable to not read the policy. See, e.g., Drelles v. Manufacturers Life Ins. Co., 881 A.2d 822 at
840-841 (Pa. Super. 2005) and Dearmitt v. New York Life Insurance Company, 2013 PA Super 161, 73 A.3d 578 at 592-593. Since my
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instruction was in conformity with the Superior Court’s holdings, it was not erroneous. In fact, Ms. Dibish’s Proposed Jury
Instruction No. 3 is not significantly different from the instruction above as it also required the jury to “consider the relationship
of the parties involved and the nature of the transaction….”

V. UTPCPL ACTUAL DAMAGES
Ms. Dibish next complains that I made an error by determining the UTPCPL “actual damages” were $5,000. See Plaintiff ’s

Concise Statement, ¶ no. 6. She argues her actual damages under the UTPCPL are $24,735.82. While I agree that pursuant to 73
P.S.§201-9.2 the amount of the award must be “actual damages,” the $5,000 set by the jury and adopted by me are the actual
damages sustained by Ms. Dibish.
With the VUL type of life insurance policy purchased by Ms. Dibish, calculating actual future damages with precision is diffi-

cult. The policy permits Ms. Dibish to make changes to both the amount of the scheduled premium and the amount of the death
benefit. See T., p. 260. The policy also provides Ms. Dibish with a wide variety of investment options for the policy value, such as
stocks, bonds, the money market and a four percent guaranteed fund. See T., pp. 168, 192-193 and 206. With all of these potentially
“moving parts,” the volatile history of the financial investment market makes the rate of return on the investments Ms. Dibish
chooses for the policy value the toughest prediction in calculating her actual future damages.
Ms. Dibish’s formula for calculating damages is inappropriate. The “Guideline Level Premium” of $1,360.29 per year that is the

basis of her formula would guarantee life insurance of $50,000 until age 99. However, the Guideline Level Premium is the maxi-
mum amount permitted by the Internal Revenue Service and is for individuals who want to maximize the policy’s cash value for
utilization on educational expenses and/or retirement. See T., p. 205. Ms. Dibish’s goal, however, was not to maximize cash value
for education expenses and/or retirement. Her goal was the traditional goal associated with life insurance – financial security for
her beneficiary at the time of her death. Ms. Dibish’s damages formula also makes at least two unrealistic assumptions. First,
the formula assumes Ms. Dibish will live about 15 years longer than the average female life expectancy even though no expert
opinion or other testimony on her long term health was provided. Second, the formula assumes a level of insurer charges at the
maximum rate or “guaranteed expense” level, which the insurer has never charged. See T., pp. 212 and 421. The formula calcu-
lates damages of $24,735.82, an amount significantly greater than Ms. Dibish’s actual damages.
I calculated the damages award using a different methodology than either Mr. Dibish or Mr. Suhayda. The result, actual

damages of $5,000, is “a just and reasonable estimate of the damage based on relevant data….” Penn Elec. Supply Co., Inc. v.
Billows Elec. Supply Co., Inc., 34 Pa. Super 544, 528 A.2d 643, 644 (1987). I assumed, since Ms. Dibish never changed her invest-
ment subaccounts between 2000 and 2014, that her policy value would remain invested in stocks, bonds and mutual funds. See
T., pp. 210, 211 and 235. I estimated that these investments would grow at a rate of 6% per year net of the insurer’s charges other
than cost of insurance. This 6% growth rate is reasonable since the investments were performing at 20% early in the year 2000
and Ms. Dibish’s policy value grew to $10,000 despite poor investment performances during two periods, one that began late in the
year 2000 and another that began in the year 2008. See T., pp. 207 and 572.
I then looked to see if the $5,000 award of the jury, when added to the policy, would provide Ms. Dibish with $50,000 of life insur-

ance until at least age 90. Assuming Ms. Dibish continues paying $715.56 per year, the monthly insurance rates set forth in the
policy5 and 6% growth, I made the necessary calculations and determined that this additional $5,000 will provide coverage of
$50,000 until she is 91. Hence, $5,000 is a just and reasonable estimate of her actual damages and is not erroneous.

VI. UTPCPL TREBLE DAMAGES
Ms. Dibish next complains that I made an error because I doubled her UTPCPL damages instead of tripling them. See

Plaintiff ’s concise statement, ¶ no. 7. The UTPCPL authorizes the court, “in its discretion,” to “award up to three times the actual
damages sustained….” 73 P.S.§201-9.2. In Schwartz v. Rockey the Pennsylvania Supreme Court analyzed this UTPCPL provision.
593 Pa. 536, 932 A.2d 885(2007). The Supreme Court directed trial courts, in exercising discretion to “treble” or triple damage
awards, to “focus on the presence of intentional or reckless, wrongful conduct….” Id., 593 Pa. 557, 932 A.2d 898. Both Ms. Dibish
and Mr. Suhayda testified before the jury, and its verdict specified that Mr. Suhayda did not act fraudulently. This means the jury
found the misrepresentation was not made intentionally or recklessly. See T., pp. 780-781. The jury instead determined that the
misrepresentation was made negligently. Of course Ms. Dibish and Mr. Suhayda also testified before me, and I agree with the jury
that the misrepresentation was made negligently, but not recklessly or intentionally. I decided that the doubling of damages, when
the misrepresentation is negligent, adequately serves the remedial purposes of the UTPCPL. On the other hand, the absence
of intentional or reckless conduct, consistent with the Supreme Court directive in Schwartz v. Rockey, makes treble damages
unnecessary. Since my decision not to treble damages is consistent with Schwartz v. Rockey, it is not erroneous.

VII. UTPCPL ATTORNEY FEES
The UTPCPL states that “the court may award to the plaintiff…costs and reasonable attorney fees” (73 P.S.§201-9.2), and

Ms. Dibish’s final complaint is that my award to her of attorney fees of $25,000 is inadequate. See Plaintiff ’s Concise Statement,
¶ no. 8. Ms. Dibish’s Petition for Award of Counsel fees requests $75,971.25. Ms. Dibish specifies two reasons the $25,000 award
was inadequate, the first being that I set lead counsel’s hourly rate at $350 per hour when another judge of this Court in a “prior
companion case” set it at $400 per hour. Id. She argues that I made an error by not setting the hourly rate of her lead counsel,
Kenneth Behrend, Esquire, at $400 per hour because “[t]rial judges in multi-judge districts are required to follow precedent estab-
lished in the same court on similar facts.” Id.
Rather than having an evidentiary hearing on Ms. Dibish’s Petition for the Award of Counsel Fees and Costs, both parties agreed

to having my decision be based on the Petition, affidavits, briefs and oral argument. Ms. Dibish argues in her Petition that the rate
of $400 per hour awarded by a different judge of this Court to attorney Behrend in Robert J. Boehm and Beverly Lynn Boehm v.
Riversource Life Insurance Company and James Day, II (docket no. GD01-8289) in November of 2013 should be attorney
Behrend’s hourly rate in the subject proceeding. Mr. Suhayda, et. al. argue in their Brief in Opposition to the award of counsel fees
that Mr. Behrend’s $400 hourly rate is too high.
The argument that I am bound to follow a different judge’s decision to set attorney Behrend’s rate at $400 per hour is premised

on the Pennsylvania Supreme Court’s holding that, “absent the most compelling circumstances, a judge should follow the decision
of a colleague on the same court when based on the same set of facts.” Yudacufski v. Commonwealth of Pennsylvania Department
of Transportation, 499 Pa. 605, 612, 454 A.2d 923, 926 (1982). The backdrop for this pronouncement from the Pennsylvania
Supreme Court was the denial of a petition for change of venue by a judge of the court of Common Pleas of Schuylkill County two
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weeks after the President Judge of that County had granted the change in another case with the same facts. Id. The President
Judge, in an opinion described as “well-reasoned” and “thoughtful,” granted a change of venue in a condemnation proceeding
because local bias against coal operators would prevent the jury from awarding just compensation. Id., 499 Pa. 610 and 612, 454
A.2d 925 and 926. Because this opinion established “the law of that judicial district,” the other judge’s denial of the petition for
change of venue was reversed. Id., 400 Pa. 612, 925 A.2d 926. When, however, there is no opinion filed in support of a judge’s opin-
ion, the decision need not be followed by the other Common Pleas judges in that district. See Kapres v. Heller, 417 Pa. Super. 371
at 39-380, 612 A.2d 987, at 991.
While there was an opinion filed in the Boehm proceeding in this judicial district, the opinion provides no details on the basis

for accepting the $400 hourly rate. There also is a factual distinction with Boehm as the UTPCPL damage award was in the larg-
er amount of $125,000. Additionally, the insurer in Boehm has alleged in a pending appeal to the Superior Court of Pennsylvania
that the attorney fee award is erroneous. See No. 1999 WDA 2013 (argued/submitted 9/9/2014). Hence, I do not feel bound to
precisely follow the approval of attorney Behrend’s $400 houly rate in Boehm.
In setting Mr. Behrend’s rate at $350 per hour, I considered all of the materials submitted by the parties. The most objective

document, and therefore what I considered most important in my analysis, was the “United Sates Consumer Law Attorney Fee
Survey Report 2010-2011,” by Ronald L. Burdge. Both parties submitted this document, although the copy submitted by Ms.
Dibish contains the results from only the “Atlantic Region,” while the copy submitted by Mr. Suhayda et al. contains the results
from all twelve regions. Ms. Dibish argued for application of the Atlantic Region, where the rate for consumer law attorneys
surveyed with Mr. Behrend’s experience averaged $389 per hour. Mr. Suhayda argued for application of the Ohio Region, where
the rate for consumer law attorneys surveyed with Mr. Behrend’s experience averaged $247 per hour. The Survey’s Atlantic
Region is comprised of Washington, D.C., Delaware, North Carolina, New Jersey, Pennsylvania, Virginia and West Virginia,
while the Survey’s Ohio Region is comprised of only Ohio. I do not believe the “customary charges of the members of the bar
for similar services” (see Neal v. Bavarian Motors, Inc., 2005 PA Super 305, 882 A.2d 1022, 1030) in Allegheny County are the
same as those throughout either the Survey’s Atlantic or Ohio Regions. There are similarities and differences between the
Allegheny County attorneys rates and the rates of attorneys in both Regions. Therefore, in determining to set Mr. Behrend’s rate
at $350 per hour, I was guided by the average rates in both Regions to set the hourly rate in a range between them. I then adjusted
upward to $350 per hour to account for my perception that rates increased from 2010 to 2014. Hence, the rate of $350 per hour
was correct for Mr. Behrend.

The second reason Ms. Dibish specifies for the inadequacy of the $25,000 counsel fee award is that “using the hourly rates
awarded by the Trial Court, the amount should have been $47,692.50.” Plaintiff ’s Concise Statement, ¶ no. 8. The factors that a
trial judge should consider when assessing the amount that constitutes “reasonable attorney fees” under 73 P.S. §201-9.2 of the
UTPCPL have been clearly enunciated by the Superior Court of Pennsylvania. Those factors are:

(1) The time and labor required, the novelty and difficulty of the questions involved and the skill requisite properly
to conduct the case;

(2) The customary charges of the members of the bar for similar services;

(3) The amount involved in the controversy and the benefits resulting to the clients from the services; and

(4) The contingency or certainty of the compensation.

Neal v. Bavarian Motors, Inc., supra. 882 A.2d at 1030-1031. My December 9, 2014 order awarding counsel fees of $25,000 explains
which factors I considered, but it does not itemize the dollar amount deducted from Ms. Dibish’s $75,971.25 request for each
factor. Here is a partial itemization:

Amount requested in Petition $75,971.25

Deductions:

(1) “lack of support for…attorneys and legal
assistant who did not participate in the trial”
(12/9/2014 order ¶ 2c) 1,436.25

(2) “…motion to amend the complaint and
The UTPCPL trial brief” (12/9/2014 order ¶ 2d) 6,040

(3) “…inadequate descriptions of the work
performed” (12/19/2014 order ¶2e) 12,145

(4) balance of hours remaining with hourly rate
reductions (12/19/2014 order ¶ 2f)   7,565   

Subtotal 27,186.24 (27,186.25)

Net amount after partial itemization $48,785.00

While Ms. Dibish argues that the amount should have been $47,692.50 based on the hourly rate reductions (I also reduced the
rate on her “second chair” attorney), I only deducted $7,565 due to that factor. Because the net amount set forth above is close to
the $47,692.50 Ms. Dibish claims the award should be, it appears her argument is only with the final reduction from $48,785 (or
$47,692.50) to $25,000.
The factor that caused this final reduction is “the amount involved in the controversy and the benefits resulting to the clients

from the services….” Neal v. Bavarian Motors, Inc., supra; 12/9/2014 order ¶ 2a. Ms. Dibish asked the jury and judge to award her
compensatory damages of $24,735.82, but the jury and judge only awarded her $5,000. While Pennsylvania prohibits the reduction
of an attorney fee award to make it proportionate to the damages recovered, the trial court may consider the relationship between
the damages sought and those actually recovered. Ambrose v. Citizens National Bank of Evans City, 2010 PA Super 172, 5 A.3d 413
at 423. Ms. Dibish’s request for treble damages under the UTPCPL placed the amount in controversy at approximately $75,000,
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but she recovered only $10,000. Therefore, counsel achieved only a partial degree of success, or to use a baseball analogy, counsel
did not hit a home run. I made the final reduction in the attorney fee award, from $48,785 to $25,000, to account for Ms. Dibish’s
counsel not achieving a greater degree of success. Since Pennsylvania law clearly permits this, the $25,000 attorney fee award
was correct.
Mr. Suhayda et al. make the final complaint that will be addressed in this opinion, and it is the opposite of the last complaint

made by Ms. Dibish. They complain that the $25,000 attorney fees award is excessive. See Concise Statement of Matters
Complained of on Appeal filed by defendants.
Mr. Suhayda first complains, based on the Superior Court of Pennsylvania opinion in McCauslin v. Reliance Finance Co., 751

A.2d 683 at 658 (2000), that an award of counsel fees in excess of twice the damages raises a question as to whether the fees are
“reasonable.” See defendants’ Concise Statement, ¶ no. 1. The reasonableness question, however, is answered both by the expla-
nation above on how I arrived at the $25,000 award as well as additional factors described in Plaintiff ’s Petition for the Award of
Counsel Fees. The fact that the attorney fees award is 2.5 times the damages award, therefore, is justified.
Mr. Suhayda next complains that I was wrong to award attorney fees for time spent after rejection of a settlement offer that

turned out to be greater than counsel fees at that time plus the $10,000 damages award. See defendants’ Concise Statement,
¶ no. 2. The authority cited for this proposition is Huu Nam Tran v. Metropolitan Life Ins. Co., 2006 WL2623230, at 4 (W.D. Pa.
September 12, 2006). See Defendants’ Motion for Post-Trial Relief Related to the Court’s Award of Attorneys’ Fees Under the
UTPCPL, ¶ no. 4. That federal trial court pronouncement of Pennsylvania law is not binding on me. In Skurnowicz v. Lucci, the
Superior Court of Pennsylvania found a trial judge to have abused his discretion when the only reason stated for a large attorney
fees award was that defendants’ lack of a response to plaintiffs’ settlement attempts forced them to file suit. 2002 PA Super 140,
798 A.2d 788 at 796. Since the Superior Court found this basis for increasing an award “punitive,” the same could then be said
about reducing an attorney fees award because a settlement offer was made. While the Pennsylvania judiciary encourages the
resolution of disputes by out-of-court settlement, parties unable to do so should be entitled to have their “day in court” without
repercussion. Also, I believe it simply is wrong to penalize an attorney for not making a good guess on the amount of damages
the trier of fact will award in the future. Therefore, my decision to award attorney fees for time spent after Mr. Suhayda’s
settlement offer was correct.
Mr. Suhayda next complains that the contingent fee agreement between Ms. Dibish and her attorneys limits their attorney fees

award to forty percent of damages, or $4,000. See defendants’ Concise Statement, ¶ no. 3 citing Post-Trial Motion,¶ no. 5. However,
this argument previously was rejected by both the Superior and Commonwealth Courts of Pennsylvania. See Krebs v. United
Refining Company of Pennsylvania, 2006 PA Super 31, 893 A.2d 776 and Department of Environmental Resources v. PBS Coals,
Inc., 677 A.2d 868 (Pa. Cmwlth. 1996). Therefore, my decision not to limit the attorney fees award to forty percent of damages
was correct.
Finally, Mr. Suhayda complains that “[t]he Court erred to the extent that it awarded counsel fees related to settlement negotia-

tions, fees for updates to Plaintiff, fees for an insurance analyst, and fees related to request for the Prudential settlement agree-
ment.” Defendants’ Concise Statement, ¶ no. 4. Relative to the counsel fees for settlement negotiations, attorneys billing clients on
an hourly basis usually bill for such services, and it would discourage counsel from settlement negotiations if the time spent were
not compensable. Concerning fees for updates to Plaintiff, I already reduced most of this category because the services were
rendered primarily by a legal assistant and an attorney who were unsupported in the Fee Petition. See p. 12 above. Also, because
Rule 1.4 of the Pennsylvania Rules of Professional Responsibility mandates that lawyers keep their clients updated, it would be
improper if the time were not partially compensable. In addition, attorneys billing on an hourly basis usually bill clients for such
services. Regarding the fees for an insurance analyst, Mr. Suhayda argues against including them because Mr. Behrend was more
than qualified to do the analysis himself. See Defendants’ Brief in Opposition to Plaintiff ’s Petition for the Award of Counsel Fees
at p. 19. The attorney fees award would have been larger if Mr. Behrend had done so as the insurance analyst’s rate was only $50
per hour. With regard to Mr. Suhayda’s final argument over fees incurred defending against the request for the Prudential settle-
ment agreement, Ms. Dibish signed a confidentiality agreement that prohibited her from producing the settlement agreement.
Thus, her counsel had to defend her, and in any event, was successful in doing so. See T., pp. 66-77 and 242-243.

BY THE COURT:
/s/Hertzberg, J.

1 The other defendants in 2001 were American Express Financial Corporation and American Express Financial Advisors
Corporation. At the beginning of the trial, counsel agreed, based on changes in the names of the defendants, that, other than
Mr. Suhayda, the other parties’ names became: Ameriprise Financial, Inc., Ameriprise Financial Services, Inc. and Riversource
Life Insurance Company. During the trial I granted the motion for directed verdict of Ameriprise Financial, Inc. leaving as defen-
dants Ameriprise Financial Services, Inc., Riversource Life Insurance Company and Mr. Suhayda.
2 In her initial complaint, Ms. Dibish averred that Mr. Suhayda said, with the proceeds from surrender of her Prudential policies
and eight years of paying the $715.56 per year premium, the policy would be fully paid up (or the premiums would vanish) as a
result of interest, dividends and/or the growth in the value of the policy. Ms. Dibish averred this was a misrepresentation since
declining interest rates and/or dividends were likely and/or expected, which would cause Ms. Dibish to have to pay additional
premiums. See complaint, ¶ nos. 58-86 and 108.
3 Rather than the word “inflation,” the trial transcript has the word “influences.” I believe this to be an error in the transcript, and
I believe the word “inflation” was read to the jury. I hand wrote the instruction before I read it to the jury, and I retained that hand-
written instruction and it uses the word “inflation,” not “influences.”
4 There are some insignificant variations between the instruction above and what appears in the transcript. I retained the instruc-
tion I read to the jury and that is what appears above. In addition, I provided the jury with the written instruction above during
deliberations (See Pa. R.C.P. No. 223.1(c)(4)). T, p. 801. In the last sentence of the instruction I believe the trial transcript contains
an error and the word “insured” was read to the jury, not “insurer.”
5 The rate table appears in Ms. Dibish’s policy, which is trial exhibit 27, on p. 5. The rate goes up every year. The rate is multiplied
by the difference between $50,000 and the policy value to arrive at the monthly cost of insurance. See T., p. 155.
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Highmark Inc. and Keystone Health Plan West, Inc. v.
UPMC, UPMC Bedford d/b/a UPMC Bedford Memorial,

UPMC East, UPMC Horizon, UPMC McKeesport,
UPMC Northwest, UPMC Passavant, UPMC Presbyterian-Shadyside,

UPMC St. Margaret, Magee Womens-Hospital of UPMC,
UPMC Altoona, UPMC Hamot, UPMC Mercy
and Children’s Hospital of Pittsburgh of UPMC

Statutory Arbitration

Lack of global arbitration clause and conflicting provisions in agreements preclude consolidation of multiple disputes in single
binding arbitration.

No. GD-14-018481. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—February 18, 2015.

OPINION
This is a Petition to Stay Arbitration brought pursuant to the Pennsylvania Arbitration Act, 42 Pa.C.S.A. § 7304(b). Plaintiffs,

Highmark Inc. and Keystone Health Plan West, Inc. (hereinafter “Highmark”), seek an order staying an amended demand for
arbitration submitted by Defendants UPMC, UPMC Bedford d/b/a UPMC Bedford Memorial, UPMC East, UPMC Horizon, UPMC
McKeesport, UPMC Northwest, UPMC Passavant, UPMC Presbyterian-Shadyside, UPMC St. Margaret, Magee Womens-Hospital
of UPMC, UPMC Altoona, UPMC Hamot, UPMC Mercy and the Children’s Hospital of Pittsburgh of UPMC (“Children’s”) to the
American Health Lawyers Association (“AHLA”). For the reasons set forth below, the we stay the arbitration.

FACTS
The arbitration provisions upon which the amended demand for arbitration is based are set forth below. In light of the fact the

parties’ intent can be determined based solely upon the contractual terms at issue, the Court did not interpret any extrinsic
evidence, such as the Consent Decree entered into by the parties and the Commonwealth of Pennsylvania.
UPMC, UPMC Altoona, UPMC Hamot and UPMC Mercy each entered into a “Facility Agreement.” with Highmark. The terms

of the arbitration provisions of these agreements do not differ materially from each other. The Facility Agreements first provide
for an informal dispute resolution process. Second, If that informal process fails to resolve the dispute, the Facility Agreements
provide for binding arbitration before the AHLA, pursuant to the AHLA rules and with the use of AHLA arbitrators. Specifically,
Section 10.5.2 provides that: “If the parties fail to resolve a dispute in accordance with the process outlined in Section 10.5.1, then
any or all of the parties may submit the dispute to binding arbitration, such as arbitration to be conducted under the auspices and
rules of the American Health Lawyers Association, before a mutually agreed-upon panel of three (3) arbitrators, such arbitrators
to be chosen in accordance with the rules of the American Health Lawyers Association.” These dispute resolution procedures are
intended to “apply to all disputes” between the parties.
The Facility Agreements further prohibit combining individual disputes among the parties together or combining disputes with

third parties in one proceeding. Specifically, Section 10.5.3 provides that the “arbitrator shall have no power or authority
to….otherwise combine any individual dispute with other disputes between the parties or between a party hereto and one or more
third parties without the prior written consent of all affected parties hereto.”
In addition, Highmark, UPMC and Children’s entered into a Managed Care Hospital Agreement and a Hospital Agreement

(“Children’s Agreements”). The terms of the arbitration provisions of these agreements, and their amendments, do not differ mate-
rially. Specifically, these agreements also provided for binding arbitration before the AHLA of any dispute arising out of the agree-
ment which was not resolved by an informal process. In contrast to the Facilities Agreement, they do not, however, require use of
the AHLA rules or arbitrators. Rather, the contracts have provisions governing arbitration which differ from both the AHLA rules
and the Facility Agreements.
Highmark, UPMC and UPMC Bedford, UPMC East, UPMC Horizon, UPMC McKeesport, UPMC Northwest, UPMC

Passavant, UPMC Presbyterian Shadyside, UPMC St. Margaret, and Magee Women’s Hospital of UPMC also entered into a
series of agreements. These agreements included a Managed Care Hospital Agreement, a Hospital Agreement and a
Medicare Acute Care Provider Agreement. The terms of the arbitration provisions of these agreements do not differ materi-
ally from each other. Pursuant to these terms, if a dispute involves the hospital seeking a interpretation of a specific provi-
sion of the agreement, the hospital and UPMC are required to discuss the matter with the Highmark department involved.
If this does not resolve the matter, UPMC and the hospital are required to request a meeting with a senior representative
of Highmark. If that meeting does not resolve the dispute, then either party may make a demand for non-binding arbitra-
tion. Under the Hospital Agreements, only certain matters are subject to binding arbitration, if agreed to by the parties.
Hospital Agreements, Part IV, § F.4(c) & (d). These agreements do not provide for arbitration before the AHLA nor do they
reference AHLA procedures. Instead the agreements provide that the parties can agree on one arbitrator. If they fail to do
so, the Hospital and Highmark will each select an arbitrator, with the third arbitrator chosen by those two, unless the parties
otherwise agree.
In addition to the agreements above, all Hospitals at issue, with the exception of Children’s, also entered into Medicare Acute

Care Provider Agreements with Highmark. The Medicare Acute Care Provider Agreements only provide for binding arbitration if
the parties agree, in writing, to binding arbitration. The Medicare Agreements do not require arbitration before the AHLA. Rather,
the Medicare Agreements provide that “[a]rbitration will only be binding if the parties agree in writing that the arbitration will be
binding.” Medicare Agreements §§ 18.2 and 18.3.
On June 13, 2014, UPMC and UPMC Altoona, UPMC Hamot, UPMC Mercy, and Children’s Hospital of Pittsburgh of

UPMC filed a Statement of Claims to be Arbitrated with the AHLA requesting a single arbitration proceeding on behalf of
each of the four named hospitals and UPMC. This binding arbitration demand was brought pursuant to Section 10.5.2 of the
Facility Agreements and Part IV, Section F of the Children’s Agreement. Thereafter, on August 8, 2014, UPMC filed an
Amended Demand with the AHLA. The Amended Demand added UPMC Bedford, UPMC East, UPMC Horizon, UPMC



May 15 ,  2015 page 149

McKeesport, UPMC Northwest, UPMC Passavant, UPMC Presbyterian Shadyside, UPMC St. Margaret, and Magee Women’s
Hospital of UPMC as parties. The Amended Claim did not otherwise materially differ from the Statement of Claims, and
requested a single arbitration proceeding on behalf of each of the moving parties. On October 8, 2014, Highmark filed the
Verified Petition to Stay Arbitration which is before the Court. The Court held a hearing on November 3, 2014, and granted
the Petition on November 7, 2014. The Court specifically did not interpret the Consent Decree in reaching its decision to
stay the arbitration.

STATEMENT OF ERRORS ON APPEAL
1. The Court erred in issuing the November 7, 2014 Order without considering the parties’ Consent Decrees. UPMC and

Highmark agreed in the Consent Decrees to arbitrate all of the claims contained in the Amended Demand that was subject of the
November 7, 2014 Order. Through references to, inter alia, the “Highmark” and “UPMC” systems, the parties’ singular “current
arbitration,” and how to implement any “arbitral award,” those agreements tied into one comprehensive arbitration all of the
claims and parties in this action. It was error for the Court to stay an arbitration without considering the terms or scope of the
underlying agreement to arbitrate contained in the Consent Decrees.

2. The Court erred by not deferring to the jurisdiction of the Commonwealth Court. It was undisputed that the Commonwealth
Court, which entered the Consent Decrees, has exclusive jurisdiction to interpret and enforce the terms of those agreements. This
Court thus erred in granting Highmark’s Petition because Highmark was required to file any petition to stay with the
Commonwealth Court.

3. The Court erred by allowing Highmark to circumvent its obligations under the Consent Decrees, which required Highmark
to undertake “best efforts” to conclude “the current arbitration” before 2015. Highmark itself conceded that the Consent Decrees’
reference to “the current arbitration” between the parties encompassed at least those claims in UPMC’s June 13, 2014 Statement
of Claims to the AHLA and at a minimum, it was error to stay that Statement of Claims.

4. The Court erred by granting the Petition without considering the undisputed evidence regarding the parties’ agreements and
the intent of those agreements, and/or without holding an evidentiary hearing to address any disputed issues of fact.

5. The Court erred in granting Highmark’s petition because each of Highmark’s objections to arbitration was procedural in
nature, and not substantive. Procedural objections are not for Pennsylvania courts to decide, but for the arbitrators to decide
themselves.

6. The Court erred in sustaining Highmark’s objections on their merits without considering or interpreting the parties’ Consent
Decrees because Highmark agreed in the Consent Decrees to consolidate multiple claims in a single proceeding before the AHLA,
including claims under the parties’ Medicare contracts, claims under the parties’ Hospital Agreements, Managed Care Hospital
Agreements, and other commercial contracts and – at the very least – claims under the Facility Agreements and other contracts
for the so-called Post 2002 Hospitals.

7. The Court erred in finding that the AHLA was not a proper forum for the parties’ arbitration when the underlying contracts
did not specify that the parties proceed before any specific arbitration service, and Highmark voluntarily went forward with
arbitration before the AHLA.

8. The Court erred in sustaining Highmark’s objections on their merits because Highmark voluntarily went forward with the
selection of an arbitration panel, waiving its objections to the arbitration, the arbitration panel, and the procedures that the
parties had followed.

9. The Court erred in staying arbitration on the Amended Demand in its entirety. It was undisputed that the Consent Decrees’
reference to “the current arbitration” between the parties encompassed at least those claims in UPMC’s June 13, 2014 Statement
of Claim to the AHLA, and that arbitration, at a minimum, should have been allowed to proceed.

10. The Court erred to the extent that it stayed arbitration of the Amended Statement of Claims as a whole without sustaining
each one of Highmark’s objections because to the extent any of UPMC’s claims were arbitrable, the Court should have ordered
Highmark to proceed with arbitration.

JURISDICTION and STANDARD OF REVIEW
Pursuant to 42 Pa. C.S.A. Section 7304(b), “[o]n application to a court to stay an arbitration proceeding threatened or

commenced the court may stay an arbitration on a showing that there is no agreement to arbitrate.” An action under this
section may be commenced by petition. Id. Under such circumstances “judicial inquiry is limited to the question of whether
an agreement to arbitrate was entered into and whether the dispute falls within the scope of the arbitration provision.” Ross
Dev. Co. v. Advanced Bldg. Dev., Inc., 803 A.2d 194, 196-97 (Pa. Super. Ct. 2002). The question of “[w]hether or not the company
is bound to arbitrate, as well as what issues it must arbitrate, is a matter to be determined by the Court on the basis of the
contract entered into by the parties.” AT&T Technologies, Inc. v. Communications Workers of America, 475 U.S. 643, 649
(1986). Further, “if the agreement or contract clearly includes or excludes particular issues or remedies from arbitration
a court may so hold without submitting these matters to arbitration.” PBS Coal. Inc. v. Hardhat Mining, Inc., 632 A.2d 903,
905 (Pa. Super. 1993). When undertaking this analysis, a court may only decide substantive, as opposed to procedural,
matters. Ross, at 196-97.

DISCUSSION
As a threshold matter, the Court must determine whether the parties entered into an agreement to arbitrate and, if so, the

terms of the arbitration. There is no dispute that arbitration is a matter of contract. Thus, the interpretation of an arbitration
agreement is determined by looking at “the rules governing contracts generally.” Smay v. E.R. Stuebner, Inc., 864 A.2d 1266,
1273 (Pa. Super. Ct. 2004). As the Pennsylvania Supreme Court has observed “[i]t is well established that the intent of the
parties to a written contract is to be regarded as being embodied in the language itself, and when the words are clear and unam-
biguous the intent is to be discovered only from the express language of the agreement.” Steuart v. McChesney, 444 A.2d 659,
661 (Pa. 1982). Accordingly, we “must be careful not to extend an arbitration agreement by implication beyond the clear, express
and unequivocal intent of the parties as manifested by the writing itself.” Hazelton Area Sch. Dist. v. Bosak, 671 A.2d 277, 282
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(Pa. Commw. Ct. 1996).
Here, the parties entered into multiple agreements, each with its own provision regarding arbitration. There is, however, no

global arbitration clause which covers the multitude of matters UPMC seeks to combine in a single proceeding before the AHLA.
Rather, there are a number of different arbitration clauses with substantive terms which vary significantly with respect to the
issues subject to arbitration, the combining of issues in arbitration, the binding nature of the arbitration, the arbitral forum and
the selection of arbitrators. Thus, UPMC’s Amended Arbitration Demand violates the substantive arbitration clauses at issue and
must, therefore, be stayed.
As to the issues subject to arbitration, the Facility Agreements specifically prohibit the arbitrators from combining “any indi-

vidual dispute with other disputes between the parties or between a party hereto and one or more third parties without the prior
written consent of all affected parties hereto.” Facilities Agreement, Section 10.5.3. The other arbitration clauses at issue in the
other agreements contain no such prohibition. Accordingly, to allow UPMC to proceed with all its claims in a single, binding arbi-
tration before the AHLA would significantly expand the parties agreement to arbitrate as defined in the arbitration clause of the
Facility Agreements.
Whether a contract submits an issue to binding or non-binding arbitration is also a substantive, not procedural, issue. Brown v.

D. & P. Willow, Inc., 686 A.2d 14, 17 (Pa. Super. Ct. 1996). The Facility Agreements and the Children’s Agreement are the only
agreements wherein the parties agreed to submit their disputes to binding arbitration. The other Agreements only provide for
binding arbitration where the parties have agreed to binding arbitration, in writing. To subject Highmark to binding arbitration
before the AHLA on all the issues contained in the Amended Demand would, effectively, rewrite the arbitration provisions in all
the Agreements.
Further, the issue of whether the arbitrators have been selected as required by the contract is a substantive issue to be decided

by the Court. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Georgiadis, 903 F.2d 109 (2d Cir. 1990). If the parties have agreed to a
method of appointment of arbitrators, that method must be followed by the Court. 42 Pa.C.S.A. § 7305.
The Facility Agreements require the arbitration to be conducted pursuant to AHLA Rules with AHLA arbitrators. Facilities

Agreement Section 10.5.2. In contrast, the Children’s Agreement provides that, although the arbitration will be binding and
conducted in accordance with the AHLA Rules of Procedure for Arbitration, “[e]ach party shall appoint one of such arbitrators,
and the two arbitrators so appointed shall appoint the third arbitrator.” Children’s Agreement Part IV § F.
UPMC appears to contend that the Consent Decree operates as an amendment to the agreements between Highmark and

UPMC. UPMC further argues that the Consent Decrees, in addition to amending the parties written agreements, also divest this
Court of jurisdiction to interpret the agreements. The Consent Decrees, however, do not purport to amend the parties agreements,
nor could they. The Consent Decrees are agreements between UPMC and the Commonwealth of Pennsylvania and Highmark and
the Commonwealth of Pennsylvania, respectively. Accordingly, they do not deprive this Court of jurisdiction. To the extent that
UPMC chooses to proceed before the Commonwealth Court, it is certainly free to do so.

CONCLUSION
For the reasons set forth above, the Amended Demand for Arbitration was stayed.

BY THE COURT:
/s/Ward, J.

Dated: February 18, 2015

Jeffrey Klotz v.
Moon Township Board of Supervisors

Employment—Evidence—Civil Procedure

Rules of Evidence do not apply to local agency hearings; judicial economy warrants nunc pro tunc appeal.

No. SA 13-001299. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—February 23, 2015.

OPINION
This matter comes before the Commonwealth Court on the appeal of Jeffrey Klotz from this Court’s Order of October 2, 2014,

dismissing Klotz’s statutory appeal and the appeal of Moon Township from this Court’s Order of December 9, 2014, granting Klotz
the right to appeal “Nunc Pro Tunc”.

I. BACKROUND
The issues before the Commonwealth Court concern the dismissal of Officer Jeffrey M. Klotz from the Moon Township Police

Department. On July 8, 2013, Jeffrey Klotz (hereinafter “Klotz”) was charged with Simple Assault for an incident that allegedly
took place the previous day.
On July 11, 2013, Klotz appeared before Chief Leo McCarthy and Captain Greg Seaman for a Loudermill hearing. On July 29,

2013, Klotz received a letter from Jeanne Creese, Township Manager, advising him that he had been removed from his position as
police officer for the township. At said time, Klotz delivered a letter requesting a Police Tenure Act hearing.
Said hearing was held on September 30, 2013. On November 20, 2013, the Moon Township Board of Supervisors (hereinafter

“Township”) announced their decision to terminate Klotz. As a result, Klotz then filed a statutory appeal to the Court of Common
Pleas of Allegheny County.

II. PROCEDURAL HISTORY
This matter was initiated by the filing of a Statutory Appeal filed by Jeffrey Klotz on December 18, 2013. Said matter was

assigned to this writer for disposition on January 6, 2014. The parties were then ordered to appear for a status conference on
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February 13, 2014 (Order dated 1/31/14.) After said conference, this writer entered a scheduling order directing that argument
would be heard on April 17, 2014, with briefs by the parties due on or before April 14, 2014.
Klotz, with the consent of the Township, postponed said argument. Thereafter, this writer entered a new scheduling

order, setting the date of argument as June 16, 2014, with briefs filed by June 9, 2014 (Order dated 4/14/14). Again Klotz,
with the consent of the Township, moved this Court to postpone the argument. This writer granted the postponement and
rescheduled argument for July 17, 2014. However, said Order noted that “[t]here shall be no further continuances for any
reason whatsoever.” (Order dated 6/6/14). Following argument and review of the record and briefs of the parties, this Court
dismissed the appeal filed by Klotz, thereby affirming the decision of the Moon Township Board of Supervisors (Order dated
10/2/14).
On November 12, 2014, having missed the appropriate filing date, Klotz filed a Motion for Leave to File a Nunc Pro Tunc appeal.

By Order dated November 20, 2014, this Court scheduled argument on Klotz’s “Motion for Leave” on December 9, 2014. A
Response in opposition to Klotz’s “Motion for Leave” was filed by the Township on December 5, 2014.
Klotz filed a Notice of Appeal to the Commonwealth Court of Pennsylvania on December 2, 2014. On December 9, 2014, this

writer granted Klotz’s request for leave to a file a nunc pro tunc appeal in this matter. On that same day, December 9, 2014, the
Township filed a Notice of Appeal to the Commonwealth Court of Pennsylvania.

On December 17, 2014, this Court issued two (2) Orders directing counsel for both parties to file a Concise Statement of Matters
Complained of on Appeal no later than twenty-one (21) days after entry of said order pursuant to Pa.R.A.P. 1925(b). Said state-
ments were timely filed by both parties on January 6, 2015. 

III. ISSUES RAISED ON APPEAL

Klotz raises the following claims of err:

a. The Court erred in affirming the decision of the Moon Township Board of Supervisors.

b. The Court erred in affirming the Board’s decision; specifically that objected to hearsay, i.e., the recorded statement
of Mrs. Klotz, was admissible before the Board and, on appeal, before the Court to prove the misconduct neces-
sary to sustain a termination.

In this regard, appellant Klotz is referring specifically to the recorded statement of Mrs. Klotz regarding the
alleged incident of July 7, 2013. (The appellant, Jeffrey Klotz, incorporates herein as a more specific explanation
of his Concise Statement of Errors Complained of on Appeal, the Memorandum appellant, Jeffrey Klotz filed in
support of his statutory appeal which is attached hereto and made a part hereof in regard to this issue. (See
Memorandum, specifically in this regard, Jeffrey Klotz incorporates herein pp.4-11, 13 and 16-21 of his
Memorandum.)

c. The Court erred in considering the hearsay evidence of Jennifer Klotz’s statement testified to, over objection, by
Sgt. Jeffrey Smith regarding the June 28-29, 2013 incident in which Jeffrey Klotz allegedly locked Mrs. Klotz out of
the home for a short period.

To the extent that Jeffrey Klotz spoke to Sgt. Jeffrey Smith about this incident and gave his own account as to what
occurred, this incident alone did not establish a sufficient basis to justify a termination of Jeffrey Klotz. To the extent
that the proof offered to prove the alleged assault of July 7, 2013, was entirely hearsay, the admissible evidence of the
June 28-29, 2013 incident, standing alone, was insufficient to justify the termination. (The appellant, Jeffrey Klotz,
incorporates herein as a more specific explanation of his Concise Statement of Errors Complained of on Appeal, the
Memorandum appellant, Jeffrey Klotz filed in support of his statutory appeal at pp.4-11 and 16-21 of the
Memorandum.)

d. Although appellant Klotz contends that objected to hearsay is inadmissible in this proceeding, to the extent that
sufficiently corroborated hearsay would, in some circumstances be admissible, there was insufficient corroboration
of the hearsay statement of Mrs. Klotz to allow for the admissibility of the hearsay. (The appellant, Jeffrey Klotz
directs the reader to the Memorandum at pp. 4-11, 13 and 16-21, see also, “Meaning of Corroboration”, pp. 11-12
of Memorandum.)

As such, the Court erred in affirming the Board’s ruling to the extent that it found the hearsay corroborated.

e. The Court erred in affirming the Board’s decision in that because Jeffrey Klotz has an enforceable expectation
of continued employment, he has both a constitutional and statutory right to a due process hearing. (See p. 13 of
Memorandum.) These due process rights include the right to confrontation under both the Pennsylvania and
United States Constitution which govern against the use of hearsay. (The appellant, Jeffrey Klotz, incorporates
herein as a more specific explanation of his Concise Statement of Errors Complained of on Appeal, the
Memorandum appellant, Jeffrey Klotz filed in support of his statutory appeal at pp.4-11, 13 and 16-21 the
Memorandum.)

f. The Court erred in affirming the Board’s decision to the extent the Board concluded on p.10 of its
Adjudication that it was drawing an inference that because Jennifer Klotz chose not to testify, her testimony
would be unfavorable to Officer Klotz, and also by erroneously concluding – with no evidentiary basis whatso-
ever – that Jeffrey Klotz had exclusive access to her. (The appellant, Jeffrey Klotz, incorporates herein as
a more specific explanation of his Concise Statement of Errors Complained of on Appeal, the Memorandum
appellant, Jeffrey Klotz filed in support of his statutory appeal at pp.4-11, 13 and 16-21 the Memorandum, see
also, pp. 17-19.)

Moon Township Board of Supervisors raises one claim of err, in that:

a. The Court erred in granting Appellant’s Motion for Leave to File Nunc Pro Tunc Appeal. The Court “may not
enlarge the time for filing a notice of appeal.: Pa.R.A.P. 105(b). There can be no extension of time as a matter
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of indulgence of grace, Nixon v. Nixon, 329 Pa. 256, 260, 198 A. 154, 157 (1938), and failure to timely file an
appeal deprives the court of jurisdiction over the matter. Philadelphia v. Tirrill, 906 A.2d 663, 665 (Pa. Cmwth.
2006); Gomory v. PennDOT, 704 A.2d 202, 204 (Pa. Cmwth. Dec. 29, 2011); Duggan v. Envtl. Hearing Bd., 13 Pa.
Cmwth. 339, 321 A.2d 392, 392 (1974). The exception for allowance of an appeal nunc pro tunc in non-negligent
circumstances applies only in “unique and compelling cases in which the appellant has clearly established that
[he] attempted to file an appeal, but unforeseeable and unavoidable events precluded [him] from actually
doing so.”

IV. DISCUSSION
The Pennsylvania Supreme Court has deemed the appropriate standard for appellate review of a statutory appeal as “limited

to determining whether constitutional rights have been violated, an error of law has been committed or findings of fact necessary
to support the adjudication are not supported by substantial evidence” (Lewis v. Civil Svc. Comm’n of Phila., 542 A.2d 519, 522
(Pa. 1988), citing, 2 Pa.C.S.A. §754).
That said, the Common Pleas Court is required to affirm the Board of Supervisor’s adjudication unless it is in violation of the

appellant’s constitutional rights, it is not in accordance with the law, the provisions of the Local Agency Law have not been
complied with, or a necessary finding of fact is unsupported by substantial evidence (Philadelphia v. Wojtusik, 525 A.2d 1255, 1256
(Pa. Cmwlth. 1987).
This writer will not attempt to address each of Klotz’s matters complained of individually as they all focus on the same topic,

the admission of the hearsay testimony of Jennifer Klotz.
This litigation stems from a termination of employment as the result of criminal charges being filed against Klotz subsequent

to an incident on or about July 7, 2013. The township based Klotz’s termination on three (3) charges under the Police Tenure Act
(53 Pa.C.S. § 812). Klotz was accused of Neglect or Violation of any Official Duty (53 Pa.C.S. 812(2)), violation of any law which
provides that such violation constitutes a misdemeanor or felony (53 Pa.C.S. 812(3)), and inefficiency, neglect, intemperance,
disobedience of orders, or conduct unbecoming an officer (53 Pa.C.S. § 812(4)).
Following his removal from duty, Klotz requested a hearing before the Township’s Board of Supervisors pursuant to

Section 814 of the Act (52 Pa.C.S. § 814). The Board held a public hearing on September 30, 2013. After the hearing each
party submitted findings of fact and conclusions of law to the Board. At an executive session held on November 20, 2013,
the Board adopted a written adjudication which affirmed the termination of Klotz and dismissed his appeal. A statutory
appeal was subsequently filed.
The Township points to two (2) separate incidents of abuse toward his wife which required intervention by the Moon

Township Police and subsequently the action of the Board of Supervisors. Chief of Police Leo McCarthy became aware of
both incidents when Jennifer Klotz, accompanied by her parents, arrived at the Police Station on July 8, 2013, to file a
report against Klotz. The wife’s allegations caused an internal affairs investigation to be initiated as well as a criminal
investigation.
Chief McCarthy assigned Detectives Lonkert and Brace to investigate the assertions made by Jennifer Klotz and to determine

whether probable cause existed to charge Klotz with criminal charges. The criminal investigation included an interview with
Jennifer Klotz, conducted by Detective Lonkert, which was recorded with her consent. The investigation also included inspection
and photographs of the alleged injuries. The photographs depicted bruises and scratches consistent with Jennifer’s report of
the assault.
Following the filing of a Petition for Protection From Abuse, on July 22, 2013, the parties entered into a Consent Decree.

One of the terms of said agreement was that Jennifer would not testify against Klotz in a criminal hearing related to the same
incident.
On September 30, 2013, Chief McCarthy, Sergeant Smith, Detective Lonkert, and Township Manager, Jeanne Creese, testified

at the public hearing for the Township. Klotz declined to testify and did not call any witnesses. Klotz further prevented his wife
from testifying by causing her subpoena to be quashed.
Officer Lonkert testified that Jennifer Klotz, Officer Klotz’s wife appeared at the police station on July 8, 2013 at 8:30 a.m. The

remainder of Officer Lonkert’s testimony, as to any hearsay being admitted regarding what Jennifer Klotz told Lonkert or any
officer was and is the crux of Klotz’s objections and matters complained of on appeal.
This hearsay testimony of Officer Lonkert was crucial in any proceeding concerning the events of July 7, 2013 as Mrs. Klotz

was unwilling to testify further and thus willing to drop the criminal case. Counsel for Klotz objected to the testimony of Officer
Lonkert as both hearsay and a violation of the confrontation clause pursuant to both the United States and Pennsylvania
Constitutions.
Despite Klotz’s objection, the hearing officer admitted the tape of Mrs. Klotz’s testimony. Klotz asserts that the admission of

said evidence is contrary not only to the Pennsylvania Rules of Evidence but also the Pennsylvania Civil Spouse Incompetency
Statute (42 Pa.C.S. §5924)
Klotz raises the spousal privilege, thus attempting to prohibit the admission of testimony that his wife Jennifer gave Detective

Lonkert during the course of his investigation. Said privilege is governed by Pa.C.S.A. §§5913 and 5914 in criminal proceedings and
§§5923 and 5924 in civil proceedings. The statutory privilege does not apply in divorce actions, marital or property support actions;
in child custody or abuse actions

in a criminal proceeding a person shall have the privilege, which he or she may waive, not to testify against his or her
then lawful spouse except that there shall be no such privilege:

(1) in proceedings for desertion and maintenance;

(2) in any criminal proceeding against either for bodily injury or violence attempted, done or threatened upon the
other, or upon the minor children of said husband and wife, or the minor children of either of them, or any minor child
in their care or custody, or in the care or custody of either of them;

(3) applicable to proof of the fact of marriage, in support of a criminal charge of bigamy alleged to have been
committed by or with the other; or

4) in any criminal proceeding in which one of the charges pending against the defendant includes murder, involuntary
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deviate sexual intercourse or rape. (5913)

a) General rule.—In a civil matter neither husband nor wife shall be competent or permitted to testify against each
other.

(b) Exception.—Subsection (a) shall not apply in an action or proceeding:

(1) For divorce, including ancillary proceedings for the partition or division of property.

(2) For support or relating to the protection or recovery of marital or separate property.

(3) For custody or care of children, including actions or proceedings relating to visitation rights and similar matters.

(4) Arising under 23 Pa.C.S. Ch. 61 (relating to protection from abuse).

(5) When a statute heretofore or hereafter enacted applicable to the action or proceeding provides either expressly or
by necessary implication that spouses may testify therein against each other.

42 Pa. Cons. Stat. Ann. § 5924 (emphasis added)

Additionally, Local Agency Law prescribes that local agencies, “shall not be bound by the technical rules of evidence at agency
hearings, and all relevant evidence of reasonably probative value may be received” (2 Pa.C.S. §554). Hearsay evidence may be
considered pursuant to the Police Tenure Act, provided that, the agency does not support its decision solely on the basis of hearsay
(See Goodman v. Commonwealth 511 A.2d 274, 277 (Pa.Cmwlth 1986)).
It is the Township’s opinion that Jennifer Klotz’s refusal to testify at hearings related to the incident made her “unavailable”

pursuant to Pa.R.E. 804(3)(a)(5)(B) (see, Order of Court, Quashing Subpoena). Although, Jennifer’s recorded statement’s authen-
ticity has not been challenged, this writer will not deem it authenticated. Nor will this writer consider said recorded statements
subject to cross-examination as they clearly were not. That said; this writer rejects the Townships argument as to this specific
point alone.
In the case sub judice, there was substantial evidence of misconduct absent the contested hearsay testimony of Mrs. Klotz. Klotz

himself offered his explanation of events to Chief McCarthy on July 11, 2013, at his Loudermill hearing. In so doing, he admitted
to physically restraining his wife during a domestic altercation in their home, causing her injury when she fell to the concrete floor.
Klotz also admitted to Chief McCarthy that Jennifer was injured during the altercation of July 7th, and that her clothing was torn
and removed (Tr. 82-3).
Said statements are admissions pursuant to Pa.R.E. 803(25), and thus, admissible as an exception to the hearsay rule.

A discussion as to multiple other exceptions to the hearsay rule is deemed unnecessary by this writer.1

The misconduct witnessed by Sergeant Smith in the early morning hours of June 29, 2013, alone serves as reason for
termination in and of itself based on Klotz’s prior history of disciplinary infractions. On June 24, 2006, the police were
summoned to an apartment building parking lot by a female who had been in a romantic relationship with Klotz. The
female had reported that Klotz had been harassing her and was parked outside of her apartment. When police arrived,
Klotz was inebriated and passed out in his vehicle. Klotz denied harassing the female despite the fact that he had called
and texted her numerous times throughout the night. Klotz could not explain why and how his vehicle was parked outside
of the female’s residents.
As a result of this incident, Klotz was placed on administrative leave pending additional consultation from appropriate profes-

sionals. Following a six (6) month unpaid disciplinary suspension for conduct unbecoming an officer, Klotz returned to work under
the condition that one additional similar negative incident involving behavior consistent with conduct unbecoming an officer
would result in his termination from employment (emphasis added).

There is ample evidence that Klotz violated the Departments rules of conduct, specifically;

2.83 Employees shall maintain a level of moral conduct in their personal and business affairs which is in keeping with
the highest standards of the law enforcement profession.

2.84 Employees shall conduct themselves at all times, both on and off duty, in such a manner as to reflect most
favorably on the Department. Conduct unbecoming an Officer shall include that which tends to bring the
Department into disrepute or reflects discredit upon the Officer as a member of the Department, or that which
tends to impair the operation or efficiency of the Department or Officer.

Conduct unbecoming an officer is any conduct which has a tendency to destroy public respect for municipal employees and
confidences in the operation of municipal services (Philadelphia v. Wojtusik, 525 A.2d 1255, 1257 (Pa. Cmwlth. 1987). Klotz’s
admitted acts of simple assault and unlawful restraint combined with a history of poor judgment show evidence of low character,
well below the high standards deemed necessary by the law enforcement community generally and specifically the Moon Township
Board of Supervisors.

V. CROSS APPEAL DISCUSION
The Moon Township Board of Supervisors raises one claim of err, in that, the Court erred in granting Appellant’s Motion for

Leave to File Nunc Pro Tunc Appeal. The Order dismissing Klotz’s appeal was dated October 2, 2014. Klotz’s Notice of Appeal was
not filed until November 9, 2014. Said notice would have needed to be filed before November 3, 2014 to be deemed timely. The
Pennsylvania Rules of Appellate Procedure expressly provide that a notice of appeal ‘shall be filed within 30 days after the entry
of the order from which the appeal is taken’ (Pa.R.A.P. 903(a)).
The reason for said delay, as expressed by counsel in his Motion for Leave, admittedly sounds in negligence. As correctly stated

by the Township, the negligence of an attorney to file an appeal timely is not justification for additional time to file, rather only
“unforeseeable and unavoidable events” may be cited to for such delay (See, Criss v. Rice, 781 A.2d 1156, 1160 (Pa. 2001)). Nor,
did this writer find a “fraud or some breakdown in the court’s operation” warranting special relief (See, Nixon v. Nixon, 198 A.2d
154 (Pa. 1938)).
At the time of said ruling, this writer was confident that the Township would prevail on the merits. This Court further believes

that judicial economy is best served by allowing an appeal on the merits, otherwise an additional lawsuit for legal malpractice will
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likely follow. This Court prefers issues as serious as a man’s career and livelihood to be resolved on the merits. For those reasons
this writer chose to grant Klotz the right to file an appeal Nunc Pro Tunc.

VI. CONCLUSION
For the reasons set forth above, this writer respectfully requests the Commonwealth Court of Pennsylvania to affirm this Court’s

Orders dated October 2, 2014, and December 9, 2014.

BY THE COURT:
/s/Della Vecchia, J.

Date: February 23, 2015

1 See the Township’s brief for an extensive discussion of the admissibility of said evidence.
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Commonwealth of Pennsylvania v.
Matthew Clark McDonald

Criminal Appeal—Constitutional Issues—Mandatory Minimum Sentence—Alleyne

Mandatory minimum sentence for use of a weapon deemed unconstitutional under Newman.

No. CC 2013-00062, 2013-00182. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—December 22, 2014.

OPINION
PROCEDURAL HISTORY

On February 3, 2014, at CC#2013-00062 and 2013-00182, the Defendant, Matthew Clark McDonald, (“Defendant, McDonald”)
plead guilty to Two (2) Counts of Robbery, 18 Pa. C.S.A. § 3701 §§ A1II; Two (2) Counts of Criminal Conspiracy, 18 Pa. C.S.A. § 903
§§C; and Two (2) Counts of Possession of a Weapon 18 Pa. C.S.A. § 907, §§ B.
On this same date, this Court sentenced the Defendant, McDonald. At the Sentencing Hearing the following occurred: First, the

record reflected that there were three Co-Defendants involved in these Robberies. Defendant, Piatt was represented by Matthew
Becker, Esquire, Defendant, Clark was represented by Manuel Oakes, Esquire and Defendant, McDonald was represented by
Christopher Urbano, Esquire
With regard to the case at hand involving Defendant, McDonald the Commonwealth renewed its notification of the 42 Pa. C.S.A.

§ 9712 Mandatory Sentence request that it previously placed on the record on November 7, 2013. According to the Commonwealth,
Defendant was the gunman and that was why they were seeking the five (5) year mandatory sentence. Sentencing Transcript
(“S.T.”) dated February 3, 2014, at p.p. 3-4.
Counsel for Defendant, McDonald argued against the invocation of the mandatory minimum sentencing. It was Attorney

Urbano’s position that the Commonwealth still had to prove to the finder of fact that Defendant, McDonald clearly brandished a
firearm during these robberies, which did not occur at the guilty plea above. S.T. at p. 18. Mr. Urbano further argued that the
mandatory minimum is unconstitutional. S.T. at p. 21.
The Court then made it clear that but for the fact the mandatory sentence has been requested, this Court would have sentenced

Defendant, McDonald under the standard range. (If he had the prior record score of zero, 40 to 54 months; if prior record score of
one, 48 to 60 months). S.T. at p.p. 25-26. The Court then indicated that it believed that it does not have any discretion in this case
because the Commonwealth had invoked the mandatory sentence of five (5) years. Because of that, the Court indicated it will do
its duty, which it doesn’t necessarily agree with. S.T. at p. 26.
The Court then imposed the following sentence: at CC#2013-00062, as to Count 1, Defendant, McDonald was sentenced to a

period of incarceration of no less than five (5) years, and no more than ten (10) years. The Court also imposed a five (5) year
period of probation to commence at the end of his minimum sentence. With regard to CC#2013-00182, the Court sentenced
Defendant, McDonald at Count 1 to a period of imprisonment of no less than five (5) years and no more than ten (10) years. The
Court also imposed a five (5) year period of Probation to commence at the end of his minimum sentence. The Court then stated
that this sentence would run concurrently with the prior sentence. With regard to the remaining two counts, the Court imposed no
further penalty. S.T. at p.p. 27-28.
On February 13, 2014, Defendant, McDonald, through Counsel, filed an Omnibus Post-Sentence Motion requesting Leave to file

Post Sentence Motion and a Motion for Extension of Time to Decide Motions. The Order granting the request was filed on February
13, 2014. On or about April 14, 2013, Defendant, McDonald, through Counsel, filed a Supplemental Post Sentence Motion request-
ing that the sentence be modified, and a shorter period of incarceration be imposed. On or about August 12, 2014, this Court denied
Defendant, McDonald’s Supplemental Post Sentence Motion.
On or about August 12, 2014, Defendant, McDonald, through Counsel, filed a timely Notice of Appeal to the Pennsylvania

Superior Court.

ERRORS COMPLAINED OF ON APPEAL
This Court believes the key issues on Appeal are as follows:

1. When a mandatory minimum sentence is under consideration based upon judicial fact finding of a sentencing factor, is
that sentencing factor an element of a distinct and aggravated crime, and must it be proven beyond a reasonable doubt?

2. Whether the facts that increase the prescribed range of penalties to which a criminal defendant is exposed must be
established by proof beyond a reasonable doubt?

3. Whether the sentence imposed by the Trial Court violated the Due Process Clause of the Fourteenth Amendment, as
the sentencing factor was not proven beyond a reasonable doubt?

4. Whether the Trial Court erred in denying the Supplemental Post Sentence Motion to Modify the Petitioner Sentence,
and impose a shorter period of incarceration?

ARGUMENT
It is important to first note that Defendant, McDonald was sentenced on February 3, 2014; His timely Post Sentence Motion was

denied on August 12, 2014; His timely Notice of Appeal was filed on August 12, 2014; and his Appeal is still pending. On August
20, 2014, (8 days after Defendant, McDonald’s Appeal was filed) the Superior Court of Pennsylvania decided the case of
Commonwealth v. Newman, 99 A.3d 86 (Pa. Super. 2014). The Newman case is directly on point, and this Court believes controls
the issues in the case at hand. In Newman, the Appellant brought an Appeal challenging the constitutionality of one of
Pennsylvania’s mandatory minimum sentencing statutes, 42 Pa. C.S.A. §9712.1, following the United States Supreme Court’s hold-
ing in Alleyne v. United States, 133 S.Ct. 1251 (2013).
On February 14, 2012, a Jury convicted Appellant/Newman of two (2) Counts of Possession with Intent to Deliver (PWID), two

Counts of Simple Possession, one (1) Count of Possession of Drug Paraphernalia, one (1) Count of Dealing in Proceeds of Unlawful
Activities, one (1) Count of Possessing an Instrument of Crime, and five (5) Counts of Criminal Conspiracy. On February 23, 2012,
the Commonwealth filed a Notice of Intent to Seek mandatory sentence under §9712.1, which enhances the minimum sentence
where a firearm is found on a drug dealer, an accomplice or in the vicinity of the contraband. On June 13, 2012, the Trial Court
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sentenced Appellant/Newman pursuant to §9712.1 to five (5) to fifteen (15) years imprisonment on one of the PWID convictions,
and a concurrent term of three (3) to ten (10) years imprisonment on one (1) Count of the Conspiracy Convictions. On July 3, 2012,
the Trial Court reduced the PWID sentence to five (5) to ten (10) years imprisonment. Id. at 178.
Newman appealed his conviction/sentence to the Superior Court. The Superior Court affirmed the Judgment of Sentence on

June 12, 2013. However, on June 17, 2013, just five (5) days later, the United States Supreme Court issued its Opinion on Alleyne.
On June 25, 2013, Newman filed with the Superior Court an Application for Reconsideration/Reargument, which they GRANTED
for Enbanc reargument.
The Superior Court in Newman found that although it had already rendered its decision in Newman’s Appeal at the time Alleyne

was decided, the Superior Court retained jurisdiction for thirty (30) days thereafter to modify or rescind their holding, or to grant
Reargument as they did, so long as the Appellant did not seek Allowance of Appeal before the Supreme Court. Id. at 179. Therefore,
the Superior Court found that Newman’s case was still pending on direct Appeal when Alleyne was handed down, and that the
decision may be applied to his case retroactively. Id.
The Superior Court further found that Newman did preserve the challenge to his mandatory minimum sentence under §9712.1

in the Court below, and on direct Appeal. The Superior Court further found that although Newman’s issues raised on Appeal were
not based upon Alleyne or a similar theory, he was still entitled to the retroactive application of Alleyne.
In Alleyne the United States Supreme Court found that a defendant has a right pursuant to the sixth amendment to have a

jury determine beyond a reasonable doubt any fact that triggers the mandatory minimum sentence. As in the case at hand, the
defendant in Alleyne asserted that raising his minimum sentence based upon a sentencing Judge’s finding that he brandished a
firearm violated his sixth amendment right to a trial by jury 133 S. Ct. at 2155. After thorough review of the history of cases
predating Alleyne, and of the Pennsylvania case law regarding Mandatory Minimum Sentences, the Superior Court in Newman
found that Alleyne rendered 42 Pa. C.S.A. §9712.1 unconstitutional. The statute was unconstitutional due to the fact that it
allowed the Trial Judge to determine whether the evidence triggered the application of the Mandatory Minimum Sentence,
thereby violating a defendant’s sixth amendment right pursuant to the United States Constitution, and an Appellant’s right to a
Trial by Jury with a determination of guilt beyond a reasonable doubt. The Superior Court then VACATED Newman’s Judgment
of Sentence and REMANDED for the re-imposition of sentence without consideration of any mandatory minimum sentence
provided by §9712.1.
This Court believes Newman controls, which would result in the Defendant’s sentence being VACATED and the case

REMANDED for resenting.
CONCLUSION

The Superior Court should VACATE the Judgment of Sentence, and REMAND for re-sentencing pursuant to Commonwealth v.
Newman.

BY THE COURT:
/s/Ignelzi, J.

Date: December 22, 2014

Commonwealth of Pennsylvania v.
Owen Francis

Criminal Appeal—Sufficiency—Weight of the Evidence—Aggravated Assault—Firearm—Deadly Weapon—Domestic Violence

Failing to establish use of a real firearm precludes Aggravated Assault (use of a deadly weapon) from being proven.

No. 2013-13746. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—December 22, 2014.

OPINION
PROCEDURAL HISTORY

On February 10, 2014, a Non-Jury Trial was held before this Court. At the conclusion of the Trial, this Court rendered a verdict
of guilty on all the offenses charged. The offenses were One Count of Aggravated Assault, 18 Pa. C.S.A. § 2702 (A)(4); One Count
of Terroristic Threats, 18 Pa. C.S.A. § 2706(A)(1); Two Counts of Simple Assault; 18 Pa. C.S.A. § 2701(A)(1); Two Counts of
Recklessly Endangering Another Person 18 Pa. C.S.A. § 2705(A)(1); and One Count of Firearms not be Carried Without License,
18 Pa. C.S.A. § 6106(A)(1).
The Non-Jury Trial/Sentencing Transcript (“N.S.T.”) dated February 10, 2014 at P. 72
In addition, on February 10, 2014, this Court sentenced Defendant, Owen Francis (“Defendant”) to two (2) to four (4) years

incarceration at Count Seven, Firearms Not to be Carried Without License, followed by a five (5) year period of probation, and at
Count One, Aggravated Assault, this Court sentenced the Defendant to the exact same sentence as above, to run concurrently with
Count Seven, and a finding of guilty with no further penalty as to the remaining Counts. N.S.T. at p.p. 76-77.
On February 20, 2014, a timely Post Sentence Motion in Arrest of Judgment was filed on behalf of the Defendant, and it was

denied by Order of Court on February 24, 2014. On March 26, 2014, a timely Notice of Appeal was filed. On April 23, 2014, this
Court ordered the Defendant to file a Concise Statement of Errors Complained of on Appeal, to be filed within forty-five days upon
receipt of all transcripts. The transcripts were received on July 16, 2014. On August 29, 2014, Defendant filed its Concise Statement
of Errors Complained of on Appeal.

FACTUAL BACKGROUND
On February 10, 2014, the alleged victim, Chanel Palmer (“Palmer”) testified on behalf of the Commonwealth. Palmer testified

that she dated Defendant starting approximately April of 2012. She indicated that they were still together in December of 2012.
N.S.T. at p. 8. Palmer further identified the Defendant in the Courtroom on the day of the Non-Jury Trial. Id.
Palmer testified that on December 15, 2012, she was watching television with the Defendant. She then received a text message
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and they began arguing about it. Defendant stated that he was going to leave and he was gathering up his belongings. N.S.T. at p. 9.
When the argument began, Palmer testified that she was holding her one (1) year old daughter, and her two (2) year old daughter

was sitting on the couch. N.S.T. at p. 10.
According to Palmer, the Defendant asked her to clean out the bathtub so he could take a shower and gather his things and leave.

N.S.T. at p. 10-11. She stated that they continued to argue, and then the Defendant head-butted her straight in the middle of her
forehead, while she was holding her one (1) year old child. N.S.T. at p. 11. Palmer further testified that after the Defendant head-
butted her, they continued to argue. Defendant then hit her with a closed fist on the left side of her face. N.S.T. at p. 12. She stated
that she was still holding the baby during this hit. Id. After that, she indicated that she put her daughter down. N.S.T. at p. 13. They
continued to argue, and Defendant went upstairs to the second floor. He then came back down the steps and that is when he
grabbed Palmer by the neck. She stated the Defendant choked her, held her against the wall and she could not breathe. Her one
(1) year old was standing by Defendant’s feet screaming. Id. Palmer stated that she was, at that time, both screaming and crying.
N.S.T. at p.p. 13-14.
She next testified that the Defendant threw her to the floor, still choking her. She could not breathe, and she began to scream,

and he began speaking to her in a different language. By that, Palmer meant he was speaking in Jamaican. N.S.T. at p. 14. Palmer
testified when she was lying on the floor and Defendant was choking her, her head was flat down on the ground and she was lying
on her left side. N.S.T. at p. 15. The Defendant was still hitting her, and then he pulled a gun, and held it to her head. Palmer
testified that she did not see where the Defendant pulled the gun from, but he held it to the right side of her head. She testified
that she was able to see the gun, and that it was a black and silver type of handgun. N.S.T. at p. 16. Palmer further testified that
she saw this gun once before and it was the same color. N.S.T. at p.p. 16-17. According to Palmer, the Defendant told her that if she
did not stop screaming, he would pull the trigger. N.S.T. at p. 17. At this time, her one (1) year old was standing next to Defendant’s
feet screaming and the two (2) year old was still on the couch. Id. After that, Palmer testified that she stopped screaming. N.S.T.
at p. 18. At that point, she indicated that the Defendant let her go. However, he hit her several more times. She took both of her
children and went down to the first floor to the exit door. She indicated that the Defendant took her phone and smashed it to
the floor. The Defendant then went out the door and said that if he saw her and her grandmother again, he would kill them. N.S.T.
at p. 18.
Palmer once again testified that once she stopped screaming and she was able to get up, he hit her several more times with a

closed fist. N.S.T. at p. 19. Palmer then went across the street to her grandmother’s house and she saw the Defendant pull off in his
sister’s blue Land Rover. N.S.T. at p.p. 19-20. Palmer indicated that the Defendant’s sister lives in New York and the vehicle had a
New York license plate. N.S.T. at p. 20.
With regard to her injuries that day, Palmer testified she had a contusion on the left side of her face, her eye was purple and

black, the whole inside of her mouth was purple, due to the cuts she received because she had braces on, she had a bruise behind
her right ear, and her nose was bleeding. N.S.T. at p.p. 21-22. She indicated to the Court that she still had a scar between her eye
and the top of her nose. N.S.T. at p. 22. Palmer testified that she went to UPMC Shadyside due to her injuries, and the Hospital pho-
tographed them while she was in the emergency room. N.S.T. at p. 23. Commonwealth’s exhibits 1-8 were the pictures of her
injuries. Id. Palmer testified that the injuries she sustained took approximately two weeks to heal, and she was unable to start a
new job she had recently obtained until after those two weeks. N.S.T. at p. 29.
On cross-examination, Palmer testified that the Defendant did not strike her with any object at any time. She also testified that

she did not tell the police that she was pistol-whipped. N.S.T. at p. 37. On cross-examination, Palmer further admitted that she
went to visit the Defendant while in jail on two occasions, and that she had a few telephone conversations with him as well. N.S.T.
at p.p. 39-40.
On re-direct examination, Palmer explained why she went to visit the Defendant. She indicated that she wanted to know why

he did what he did to her, especially knowing that her mother was a victim of violence by her father. N.S.T. at p.p. 43-44.
Officer Elvis Duratovic also testified on behalf of the Commonwealth. The Officer testified that he is employed as a City of

Pittsburgh Police Officer, and was so employed on December 15, 2012. N.S.T. at p. 47. He recalled working the evening shift of
December 15 2012. N.S.T. at p. 47. Sometime that evening he got a call to respond to 1028 Blackadore Street. He arrived at the
location and found a young, black female, later identified as Palmer, hysterically crying with severe injures to head, face. He
indicated there was blood coming out of her mouth. He was trying to calm her down and asked her what happened. Id. The Officer
indicated that he probably arrived at the house within 5-8 minutes from the 911 call. He indicated that she was bleeding from
her mouth, and she had very severe injuries to her head and lip. She had a difficult time speaking and he had to calm her down.
N.S.T. at p. 48.
The Officer admitted that he could have easily misinterpreted or mistaken something she explained to him, because she had

such a difficult time speaking and she was bleeding from her mouth. N.S.T. at p. 49. He also indicated her lips were swollen and
she had a very difficult time articulating words. Id. His conclusion from what he was able to gather, was that there was a pistol
whipping, based on all of the circumstances at the scene. Id.
After the Officer was shown the photographs of the injuries taken at the hospital, he indicated that what he saw was probably

worse than what was in those pictures, because he saw her within minutes of the beating. N.S.T. at p. 51. After he called the
paramedics, the Officer started a search for both the Defendant, and his vehicle. Id.
The Officer testified he was notified by Pittsburgh Police Warrant Squad that the Defendant was apprehended and incarcerated

in the Allegheny County Jail which was some nine (9) months later. N.S.T. at p.p. 52-53.
The night of the event December 15, 2012, the Officer testified he did a check to see if the Defendant was licensed to carry a

firearm, and found out that he did not possess a license. N.S.T. at p. 53.
Officer Duratovic admitted that there was no gun recovered on site. However, Palmer was able to describe the gun as black and

silver, and it was put to her head. N.S.T. at p. 54.
On cross-examination, the Officer admitted that he wrote in his report “Francis grabbed black and silver pistol, pistol-whipped

Palmer in her head while she was still holding child, and then put firearm into her head, stating that he would kill her.” N.S.T. at
p. 55. The Officer explained that was what he wrote, and was what he believed she was trying to convey to him. Based on her
injuries, it was very difficult to understand what she was saying, because she was pretty much hysterical. Id.
The Defendant was called on his own behalf to testify. Defendant admitted that he became physical with Palmer. N.S.T. at p. 59.

Defendant admitted he put his hand on her face and moved her head. He also testified that she would not let him leave, and she
was blocking the doorway. After she started getting hysterical, and started fighting back with him, the Defendant said he punched
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her in the face. N.S.T. at p. 60. Defendant further admitted that he punched her with a closed fist, and he did so probably three (3)
times that evening. He denied ever striking her with an object, and he denied ever having a gun involved in the argument. N.S.T.
at p. 61.
Defendant said when he was successful at exiting the apartment; he got in his sister’s car, and went to a friend’s house in the

Pittsburgh area. He left the Pittsburgh area and drove to New York the next day. N.S.T. at p. 63.
The Defendant testified he was arrested in New York for a traffic violation, and ended up doing eight (8) months in New York.

At the end of the eight (8) month term, Defendant was told there was a warrant outstanding in Pittsburgh, and they extradited him
there. N.S.T. at p. 64.
On cross-examination, Defendant admitted that when he was pulled over in New York for the traffic violation, they also found

drugs in his vehicle. He also admitted he did eight (8) months for criminal contempt. N.S.T. at p. 67.
At the end of the Non-Jury Trial, this Court found the Defendant guilty on all seven (7) Counts against him. He chose to be

sentenced on that same day. Thereafter, he timely filed his Post Sentence Motions, which were denied by this Court and this timely
Appeal followed.

DEFENDANT ERRORS COMPLAINED OF ON APPEAL
The Defendant raises the following issues on Appeal;

A. The evidence was insufficient as a matter of law to convict Mr. Francis of Aggravated Assault. The Commonwealth
failed to prove beyond a reasonable doubt that Mr. Francis attempted to cause or intentionally or knowingly caused
bodily injury to another with a deadly weapon.

B. The evidence was insufficient as a matter of law to convict Mr. Francis of Carrying a Firearm without a License.
The Commonwealth failed to prove beyond a reasonable doubt that Mr. Francis carried a firearm in a vehicle or
concealed it on or about his person, except in place of abode or fixed place of business without a valid and lawfully
issued license.

C. The verdict of guilty of Aggravated Assault was contrary to the weight of the evidence and a new trial should be
awarded. The verdict was against the weight of evidence for the following reasons:

1. The record discloses that the Commonwealth never recovered any weapon. As a result of the law enforcement
officers failing to find a gun firearm or projectile expelling weapon of any kind, the Commonwealth did not have any
such item subjected to scientific testing for a determination of operability.

2. The evidence also established that no weapon was issued to strike or “pistol-whip” the Complainant; rather it
established that any contact was made with a hand.

D. The verdict of guilty of Firearms not to be Carried without a License was contrary to the weight of evidence, and
a new Trial should be awarded. The verdict was against the weight of evidence for the following reasons:

1. No scientific analysis of operability was conducted to establish that the alleged firearm was capable of discharging
a projectile.

2. No testimony of record establishes that any weapon was shot or attempted to be shot in this incident, such as could
establish the operability of any alleged firearm.

The Defendant further alleges that even when the evidence is viewed in the light most favorable to the Commonwealth, this
conviction still shocks the conscience. The evidence in this case was weighed in favor of acquittal, as such, the verdict rendered
does shock the conscience and a new Trial should be awarded.

ANALYSIS

A. Was the evidence insufficient as a matter of law to convict Mr. Francis of Aggravated Assault, and did the
Commonwealth fail to prove beyond a reasonable doubt that Mr. Francis attempted to cause, or intentionally or know-
ingly caused bodily injury to another with a deadly weapon?

In reviewing a Sufficiency Challenge, a Court determines whether evidence, viewed in the light most favorable to the
Commonwealth as verdict winner, is sufficient to enable the fact finder to find every element of the crime beyond a reasonable
doubt. Commonwealth v. Williams, 896 A.2d 532, 535 (Pa. 2006). In this sufficiency challenge, we are asked to determine what
constitutes Aggravated Assault under 18 Pa. C.S.A. § 2702(A)(4). The Commonwealth did not charge the Defendant with violating
§§(1) of § 2702.
Count one charged the Defendant with a violation of subsection four (4) of the Aggravated Assault Statute Section 2702. This

subsection states “attempts to cause or intentionally or knowingly causes bodily injury to another with a deadly weapon.” The
definition section §§ 2301 of Chapter 23 defines “deadly weapon as follows:

Any firearm, whether loaded or unloaded, or any device designed as a weapon and capable of producing death or
serious bodily injury, or any other device or instrumentality which, in the manner in which it is used or intended to
be used, is calculated or likely to produce death or serious bodily injury.

18 Pa. C.S.A. §§ 2301.

As is clear by the definition a firearm could be used several ways to produce death or serious bodily injury. The most obvious
use and common usage is to threaten a person with shooting or to actually shoot the person. Another usage would be to pistol whip
or hit the victim with the firearm.
In this case the evidence presented by the Commonwealth establishes after the Defendant physically assaulted the victim,

which included head-butting, a closed fist to the face, choking and throwing the victim to the floor, the Defendant pulled a gun,
held it to the side of the victim’s head and told her if she did not stop screaming, he would pull the trigger. N.S.T. at p.p. 16-18.
After the victim was threatened with the gun she stopped screaming, however, the Defendant hit the victim several more times

with a closed fist. Id. at p.p. 18-19. The victim denied she was pistol whipped or hit with the gun. Id. at p. 37. Although the officer
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who arrived on the scene first issued a report indicating the victim was also pistol whipped he conceded it was difficult to under-
stand the victim because she was hysterical. Id. at p.p. 48-49 & 55. The officer admitted he could have easily misinterpreted or
mistaken something the victim explained to him. Id.
The Court must view the evidence in the light most favorable to the verdict winner the Commonwealth. However, the evidence

establishes the only manner the “gun” was utilized was to threaten the victim she would be shot if she did not stop screaming. Thus,
the Commonwealth must prove the gun was a “firearm” as that term is used in defining the term deadly weapon.
The term “firearm” is not defined in §§ 2301, the definition section applicable to Chapter 27 §§2702 involving Aggravated

Assault. A review of Title 18 Pa. C.S.A. Crimes and Offenses establishes the word “firearm” is defined in Thirteen (13) separate
sections. Those Sections in numerical order are 908(c), 913(f), 2702.1(c), 2707.1(d), 3901, 5122(b)(2), 5515(a), 6102, 6105(i),
6106(e)(i), 6107(c), 6111.2(d) and 6111.4. The word “firearm” is defined in other sections other than Title 18 Pa. C.S.A. Crimes and
Offenses, specifically in Title 23 Pa. C.S.A. §§ 6102. Protection From Abuse Act, Title 34 Pa. C.S.A. §102 Game and Title 42 Pa.
C.S.A. §9712(c).
An analysis of the aforementioned sections leads to the conclusion at a minimum to constitute a firearm the device must be

designed or readily may be converted to expel a projectile by the action of an explosion, expansion of gas or escape of gas. In the
case at hand no evidence was presented, the gun utilized by the Defendant was a “firearm”. The gun the Defendant utilized was
never recovered. Nothing was available to test fire to determine the gun would expel a projectile by the action of an explosion,
expansion of gas or escape of gas. The gun was not fired on the date of the assault. The victim could only state she had seen the
gun once before a couple of weeks prior to the incident and it was the same color. N.S.T. at p.p. 16-17. The victim testified she was
not familiar with guns at all. Id. The victim did not know if the gun was loaded, however she assumed it was. N.S.T. at p. 30. The
victim provided no testimony she saw or heard the gun fire at anytime in the past.
Unequivocally, case law permits the Commonwealth to establish by circumstantial evidence a gun is a firearm. The Court is

aware the Commonwealth may meet its burden even if a gun is not recovered. In Commonwealth v. Ray, 751 A.2d 233 (Pa. Super.
2000) the Superior Court affirmed a conviction under 18 Pa. C.S.A. §§6106(a) for carrying a concealed firearm without a license
notwithstanding the gun was never recovered. However in Ray, the gun was fired during the shooting, and a bullet was recovered
from the deceased, which allowed an expert to opine the bullet was consistent with a nine millimeter cartridge bullet, and consis-
tent with a nine millimeter Ruger automatic load pistol. Id. at p. 236. While it may be argued there was circumstantial evidence as
to barrel length, because the Defendant held the gun in his hand, not a scintilla of evidence was presented the gun would expel a
projectile by the action of an explosion, expansion of gas, or escape of gas.
In the definition of “Deadly Weapon”, in Title 18 Pa. C.S.A. §§ 2301, the wording after the word firearm convinces this Court the

gun must be capable of expelling a projectile by the action of explosion, expansion of gas or escape of gas. The definition states
“Any firearm whether loaded or unloaded ...” Thus, the pointing of an unloaded gun would be a deadly weapon, however, this does
not relieve the Commonwealth of the burden of proving the unloaded firearm must be capable of expelling a projectile by the action
of explosion, expansion of gas, or escape of gas. In other words it must be a real gun, not something that looks like a gun, such as
an airsoft gun, replica and/or model.
In some instances the legislature has allowed criminal liability to attach if the gun or pistol is not a real gun. For example, in

Title 42 Pa. C.S.A. 9712(a) &(c), liability attaches if a replica of a firearm is used. “Replica of a firearm is defined as an item that
can reasonably be perceived to be a firearm.” No such exception exists in the definition of “Deadly weapon”, in the Statute at hand.
Title 18 Pa. C.S.A. §§ 2702 (a)(4). The victim’s perception the Defendant had a gun which in fact engendered legitimate fear is
insufficient to create criminal liability.
It is important to emphasize what this Court is not holding. The Commonwealth does not have to prove operability and/or func-

tionality of the gun. In analyzing the term “firearm” within the Uniform Firearm Act, presently 18 Pa. C.S.A. §§ 6101 through 6187,
our Supreme Court addressed the issue of the intent of the statute and the Commonwealth’s Burden of Proof. Commonwealth v.
Layton, 452 Pa. 495, 307 A.2d 843 (1973) The definition of “firearm” the Court was construing stated “any pistol or revolver with
a barrel less than twelve (12) inches, any shotgun with a barrel less than twenty-four (24) inches or any rifle less than fifteen (15)
inches. Id. at p.p. 498 & 844. The Court held the statute was intended to cover only objects which could cause violence by firing a
shot. Id. Thus, if the object was not capable of firing, inoperable, the statute has not been violated. Id.
The rationale of Layton was adopted by the Superior Court interpreting the definition of firearm as that term is defined in the

mandatory sentencing provisions, 42 Pa. C.S.A. §§ 9712 as defined in §§ 9712(e). Commonwealth v. Bond, 362 Pa. Super. 48, 523
A.2d 768 (1987). In requiring the Commonwealth to prove operability the Court held the fact finder need not be presented with
direct proof of operability, but can infer operability from circumstantial evidence. Id. at p.p. 52 & 770. In other words the
Commonwealth did not have to introduce the weapon itself, evidence that it was fired, or that a witness observed its operating
mechanism. Id.
The issue of operability/functionality as fleshed out in both Layton and Bondwas most recently addressed by the Supreme Court

in Commonwealth v. Zortman, 611 Pa. 22, 23 A.3d 519 (2011). The Court framed the issue stating “the issue in this Appeal is
whether an inoperable handgun maybe considered a “firearm” for purposes of mandatory minimum sentencing under 42 Pa. C.S.A.
§§ 9712.1 (“Sentencing for certain drug offenses committed with firearms”). Id. at p.p. 24 & 519. While not the identical section
analyzed by the Superior Court in Bond, §§ 9712 of Title 42, the Zortman Court was interpreting a companion sentencing enhance-
ment §§ 9712.1 of Title 42. The Court noted §§ 9712.1 the section before the Court expressly adopts the definition of firearm set
forth in §§ 9712, which embraces “any weapon which will or is designed to or may readily be converted to expel a projectile by the
action of an explosive or the expansion of gas therein. Id. at p.p. 27-28 & p. 522.

In addressing the applicability of the Layton and Bond Court’s requirement of operability/functionality as argued by the
Appellant/Defendant, the Court held “Both sides present case law oriented arguments, but we need not look outside the plain lan-
guage at § 9712 and § 9712.1 to decide this matter.” Id. at p.p. 32 & 524-525. The Zortman Court continued stating:

There is no ambiguity or lack of clarity in the statutory provisions at issue here. Section 9712.1 expressly states that the
term firearm “shall have the same meaning as that given to it section 9712.” The definition of “firearm” in Section 9712
is clear and unambiguous: “Any weapon, including a starter gun, which will or is designed to or may readily be convert-
ed to expel a projectile by the action of an explosive or the expansion of gas therein.” This definition requires only that
the weapon be capable of firing a bullet (“will”), easily rendered capable of firing a bullet (“may readily be converted”)
or, pertinent to this case, “designed to” fire a bullet.
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Id. at p.p. 33 & 525.
Prior to the Zortman Courts holding the Superior Court had rejected the argument, pursuant to the Layton holding, the

Commonwealth must establish operability/functionality to sustain a conviction under Title 18 Pa. C.S.A. 6105 persons not possess
a firearm. Commonwealth v. Thomas, 988 A.2d 669. (Pa. Super. 2009). For purposes of the statute being analyzed the Thomas Court
held the operability requirement of Layton has been eliminated. Id. at p.p. 671-672. The Court concluded the issue the
Commonwealth must prove is whether the weapon is designed to expel a projectile by means of an explosive. Id. The operability
requirement articulated in Layton has been eliminated.
The definition of firearm as analyzed by both the Zortman and Thomas Court leads to the conclusion that at a minimum a

firearm most be designed to or may readily be converted to expel a projectile by the action of an explosive or the expansion of gas.
Logic dictates this minimum requirement is applicable to the term firearm as that word is used in defining deadly weapon.
Reiterating the word firearm is not defined in §§ 2301 the definition section applicable to §§ 2702(a)(4) Aggravated Assault. Thus,
the Commonwealth must present sufficient evidence to allow the finder of fact to find the gun as testified to by the victim was a
real gun, a firearm.
When the evidence presented by the Commonwealth is scrutinized no reasonable finder of fact could conclude the

Commonwealth has met its burden. The only evidence presented was the victim’s conclusion it was a gun the Defendant utilized
to threaten her. The only facts in support of this conclusion was utilizing the word “gun,” describing the color as black and silver,
and also stating she saw the gun once before. The Court would have to conclude if a person calls an object a gun, that in and of
itself is sufficient to meet the Commonwealth’s burden.
Using the word “gun” as the sole description does not allow a finder of fact to draw the inference it was a real gun, namely a

firearm, which is designed to expel a projectile by means of an explosion or expansion of gas. Gun as defined in both the New
Oxford American Dictionary, as well as, Webster’s New College Dictionary Third Edition does not limit the definition/usage to a
firearm. Both describe the traditional usage as a firearm, namely, a metal tube which fires or propels a projectile. Both, however,
have alternative definitions. In New Oxford it describes “a device for discharges something (e.g. insecticide, grease, or electrons)
in a required direction .... a starting pistol used in track and field events.” Webster’s states “a device that shoots a projectile
<a dart gun>, a discharge of a gun as a signal or salute.
Two cases were found by this Court involving prosecutions and convictions specifically under the statue in question Title 18 Pa.

C.S.A. 2702(a)(4) in which a gun was used as a deadly weapon. In both cases it was undisputed the gun utilized was a real gun, a
firearm. In Commonwealth v. Sanders, 429 Pa. Super. 362, 627 A.2d 183 (1993) the defendant admitted he “pulled out his gun” to
prevent the victim from advancing. Id. at p.p. 369 & 186. It further appears the prosecution had the gun since the owner of the
tavern where the confrontation occurred took the gun from the defendant. Id. The issue the Appellant raised was whether
pointing a gun at another is in and of itself sufficient to establish specific intent to cause injury to the person of whom the gun is
pointed. Id. at p.p. 371 & 187. The Court held specific intent was established. Id. at p.p. 371-372 & p. 187.
In an earlier case Commonwealth v. Chance, 312 Pa. Super. 435, 458 A.2d 1371 (1983) the defendant challenged his conviction

for Aggravated Assault 18 Pa. C.S.A. § 2702(a)(4). The facts involved the defendant holding a gun to his victims head while threat-
ening to rape her. Id. While the female victim struggled with the defendant, her male friend joined the struggle ultimately wrest-
ing the gun from the defendant. Id. Appellant argued there was insufficient evidence presented to sustain his conviction of two
counts of Aggravated Assault one each for the young man, and young woman in violation of Title 18 Pa. C.S.A. §§ 2702(a)(4). Id. at
p.p. 442-443 & p.p. 1374-1375. The Court rejected this argument. Id. The gun, a 22 caliber pistol was introduced into evidence. Id.
at p.p. 445 & p. 1376. There was not dispute the gun was a real gun.
In every case reviewed by the Court, either the defendant did not contest he had a real gun, or some circumstantial evidence

was presented the gun was a real gun. For example in Commonwealth v. Bond, 362 Pa. Super. 48, 523 A.2d 768 (1987) the gun was
not introduced into evidence. However, the Court noted the Appellant does not deny he possessed a weapon during the two inci-
dents. Id. at p.p. 51 & 769. In discussing the type and quality of evidence, the Commonwealth may introduce to prove that a weapon
is a firearm, the Court noted the parties cited no cases, and the Court’s research revealed none. Id. at p.p. 51 & 769-770. The Court
adopted the rational from Layton, a reasonable fact finder may infer a firearm was used if it looks like, feels like, sounds like or
was like a firearm. Id. at p.p. 51-54 & 770-771. One witness testified the gun looked like the police officer’s gun, the barrel was
silver and it was six or seven inches long. Id. Another witness described the gun as a .45 automatic, which was similar to the one
he was issued in the military. Id. This witness further testified the gun was a heavy object, a metal gun, not a toy, not a plastic gun.
Id. The witness was actually struck with the gun, which caused his head to bleed profusely. Id. The witness looked at the gun for
half an hour. Id.
In the case at hand, the Defendant denied he had a gun. N.S.T. at p. 61. The victim admitted she was not familiar with guns at

all. N.S.T. at p.p. 16-17. Reiterating other than calling it a “gun”, the color as black and silver and seeing the gun once before, no
other testimony or evidence was adduced. The Commonwealth has failed to establish the “gun” as testified to by the victim looked
like, felt like, sounded like or was like a firearm.
Presently, this Court is without jurisdiction and/or authority to either modify or amend the Defendant’s sentence. Counsel for

Defendant requested a County sentence which would have been no less than one (1) year less one (1) day and no more than two
(2) years less one (1) day. N.S.T. at p.p. 74-75. The Court only sentenced the Defendant on Count Seven (7) and Count One (1) of
the information which are the two Counts presently on Appeal. Since it is this Honorable Court’s position the Defendant’s convic-
tions on Counts Seven (7) and Count One (1) are infirm, the Court would have sentenced the Defendant on the remaining Counts
Two (2) through Six (6). As to those remaining Counts, the standard range sentence is Restrictive Sanctions (Probation) to nine (9)
months. The Aggravated range is twelve (12) months. Beyond per adventure this Court would have imposed a county sentence of
no less than one (1) year less one (1) day and no more than two (2) years less one (1) day if the Defendant were found not guilty
on Counts One (1) and Seven (7). At the time of Defendant’s sentencing on February 10, 2014, the Court gave him credit for one
hundred seventy-nine (179) days. Through December 10, 2014 the Defendant has already served approximately sixteen (16)
months incarceration, which is 4 months beyond the minimum had the Defendant received a county sentence.
As United States Supreme Court Justice Felix Frankfarter stated “Wisdom too often never comes and so one ought not to reject

it merely because it comes late.” Following such sage advice, this Court, in an effort to rectify the Court’s error, met with counsel
for both sides to determine if the parties would agree to relinquish jurisdiction to this Court to rectify the Court’s error. The
Commonwealth will not agree to this course of action. The Commonwealth sent the Court on November 21, 2014 a six (6) page
letter outlining the Commonwealth’s position. Defendant’s counsel responded on November 24, 2014 with a two (2) page letter.
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Since neither position letter is of record, the Court will make the Commonwealth’s Position Letter – Court Exhibit “A”,*** and
Defendant’s position letter – Court Exhibit “B”,*** to the Court’s Opinion.
In the Commonwealth’s position letter it cited two (2) cases in support of the position the Defendant’s convictions on Count one

(1) and Seven (7) are valid. The cases are Commonwealth v. Fortune, 68 A. 3d 980, (Pa. Super. 2013) and Commonwealth v. Roy,
751 A.2d, 233 (Pa. Super. 2000). This Court has addressed Roy earlier in the Court’s Opinion. A careful review of the Fortune case
leads to the conclusion it is inapposite.
In Fortune, the Defendant was charged and convicted of Aggravated Assault pursuant to Section 2702(a)(1) not Section

2702(a)(4). Section 2702(a)(1) states: “ (1) attempts to cause serious bodily injury to another, or causes such injury intentionally,
knowingly or recklessly under circumstances manifesting extreme indifference to the value of human life.” There is no use of the
word deadly weapon or any reference to it. Thus, unlike Section 2702(a)(4) the Commonwealth need not prove the item used was
a deadly weapon. In this case, the Commonwealth chose to charge Section 2702(a)(4) not the more general Section 2702(a)(1).
Additionally, there was no dispute in Fortune the Defendant possessed a gun. The Court stated “while Appellant acknowledges that
he threatened the victim while pointing a gun at her he posits that the facts and circumstances of the case show that the threat was
a conditional one ...” Id. at p. 985. To the contrary, Defendant, Francis vehemently denied he had a gun or threatened the victim
with a gun.
Regarding the remaining issues raised by the Defendant on his conviction for Aggravated Assault, which the Court

detailed at C. 1 & 2 in the Section Defendants Errors Complained of on Appeal, these have adequately been addressed in this
Court’s Opinion.

ANALYSIS

B. Whether the evidence was insufficient as a matter of law to convict Defendant of Carrying a Firearm Without a
License or whether the Commonwealth failed to prove Defendant carried the firearm in his vehicle or concealed on
or about his person?

In the case at bar, Defendant was convicted of Carrying a Firearm without a license at Count Seven (7). This crime is set forth
in 18 Pa. C.S. § 6106(a), which states:

... any person who carries a firearm in any vehicle or any person who carries a firearm concealed on or about his
person, except in his place of abode or fixed place of business, without a valid and lawfully issued license under this
Chapter commits a felony of the Third Degree.

18 Pa. C.S. § 6106(a).

In order to convict a Defendant for carrying a firearm without a license, the Commonwealth must prove: “(a) that the weapon
was a firearm; (b) that the firearm was unlicensed; and (c) that where the firearm was concealed on or about the person, it was
outside his home or a place of business.” Commonwealth v. Parker, 847 A.2d 745 (Pa. Super. 2004).

For the purpose of § 6106(a)(1) firearm is defined in § 6106(c)(1) as follows:

“Firearm.” Any pistol or revolver with a barrel length less than 15 inches, any shotgun with a barrel length less than
18 inches or any rifle with a barrel length less than 16 inches, or any pistol, revolver, rifle or shotgun with an overall
length of less than 26 inches. The barrel length of a firearm shall be determined by measuring from the muzzle of the
barrel to the face of the closed action, bolt or cylinder, whichever is applicable.

18 Pa. C.S.A. §6102; Commonwealth v. Gainer, 7 A.3d 291, 296-297 (Pa. Super. 2010).

The terms pistol and revolver are not further defined in § 6102. In fact, the Court was unable to find any definition for pistol
and revolver in the Crimes Case. In Dictionary.com, pistol is defined as “a short firearm intended to be held and fired with one
hand, a short and barreled handgun. The Free Dictionary.com defines revolver as “a handgun having a revolving cylinder with
several cartridge chambers that may be fired in succession. Another definition is a “multi-chambered cylinder that allows
several shots to be discharged without reloading.” When terms such as fired and discharged are used, the clear intent is the
device must expel a projectile by some mechanism. In Gaines, the Court stated “The issue is whether the gun was capable
of being converted into an object that could fire a shot. Id. at p.p. 298-299. Simply stated, the gun must be a real gun capable
of firing a shot.
The Gainer Court acknowledged the Superior Court’s decision in Commonwealth v. Thomas, 988 A.2d 669 (Pa. Super. 2009). As

stated earlier in the first section of this Opinion, Thomas interpreting the definition of firearm for a conviction under 18 Pa. C.S.A.
§ 6105, rejected the requirement the Commonwealth must prove operability/functionality. Id. at p.p. 671-672. The Thomas Court
held the Commonwealth must only prove the gun was designed to expel a projectile by means of an explosive.
In the case at hand, regardless of which element the Commonwealth had to prove, it failed to prove either operability/func-

tionality and/or designed to expel a projectile by means of an explosive. In other words, as previously stated the Commonwealth
failed to prove the gun was a real gun, as opposed to something that looks like a gun such as an airsoft gun, replica and/or model.
Accordingly, the Court should have rendered a verdict of not guilty as to Count Seven (7).

ANALYSIS

C. Whether the guilty verdict of Firearm not be Carried without a License was contrary to the weight of the evidence
and a new Trial should be awarded?

Defendant next argues this verdict is against the weight of the evidence because; (1) no scientific analysis was able to be
performed on the alleged firearm; and (2) no testimony establishes that any weapon was shot or attempted to be shot. For the
reasons stated previously, the Court agrees the guilty verdict at Count Seven (7) is contrary to the weight of the evidence. The Court
should have entered a verdict of Not Guilty on Count Seven (7).

CONCLUSION
Over thirty-five (35) years ago, our Supreme Court held in a gun case, barrel length is an essential element of the offenses in

the predecessor’s statutes to the present day, 18 Pa. C.S.A. § 6105 and § 6106. Commonwealth v. Todd, 477 Pa. 529, 384 A.2d 1215
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(1978). In articulating the Court’s holding, the Court emphasized penal statutes must be strictly construed. Id. at p.p. 533, and 1217.
It is fundamental, the Commonwealth must prove every element of a crime beyond a reasonable doubt. Id. In this case, as to Counts
One (1) and Seven (7), the Commonwealth has not met its burden of proof. Accordingly, Defendant should be granted relief.

BY THE COURT:
/s/Ignelzi, J.

Dated: December 22, 2014

NOTE:
*** Indicates a chart/exhibit/appendix omitted in this publication. Please refer to the Department of Court Records website to
view the complete Opinion including the exhibits, charts, and appendix.

Commonwealth of Pennsylvania v.
Earl Hawkins

Criminal Appeal—Homicide—Sentencing (Discretionary Aspects)—Juvenile—34 Years to Life

After resentencing dictated by Superior Court, juvenile received aggregate sentence of 34 years to life for 2nd degree murder.

No. CC 11151-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 15, 2015.

OPINION
This is a resentencing after a direct appeal wherein the defendant appealed the Judgment of Sentence of June 28, 2011 which

became final on August 27, 2012 when his post-sentence motions were denied. After a jury trial, the defendant was found guilty
of second degree murder, aggravated assault, robbery, firearms not to be carried without a license and conspiracy. This Court,
sitting non-jury, found the defendant guilty of being a person not to possess a firearm. At the time of the commission of the
offenses, the defendant was 17 years old. Defendant was originally sentenced to a mandatory term of life imprisonment relative
to the second degree murder conviction. He was originally sentenced to a term of imprisonment of not less than 72 months nor
more than 144 months relative to the aggravated assault conviction. This Court originally imposed consecutive terms of impris-
onment of not less than 72 months nor more than 144 months relative to the robbery conviction, of not less than 60 months nor
more than 120 months relative to the conspiracy conviction and of not less than 30 months nor more than 60 months relative to
the firearms conviction.
The defendant filed a petition pursuant to the Post-Conviction Relief Act seeking to have his post-sentencing rights restored.

After the Commonwealth of Pennsylvania consented to the requested relief, this Court granted the reinstatement of defendant’s
rights to file post-sentencing motions. The defendant did file such motions and they were denied by operation of law. A timely
appeal followed. In his Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b), the defendant
alleged that the verdicts were against the weight of the evidence, that this Court erred in not suppressing swabs of the defen-
dant’s hands and that this case should be remanded for resentencing due to the fact that the defendant was 17 years old at the
time of the offenses.1

The Superior Court affirmed the judgment in all respects but for the sentencing. Because the defendant was a juvenile at the
time of the murder offense, the Superior Court remanded this case for resentencing in accordance with Commonwealth v. Batts,
66 A.3d 286 (Pa. 2013). In doing so, the Superior Court directed this Court’s attention to the recently codified statute, 18 U.S. C.
§1102.1. Upon resentencing, this Court imposed a sentence of not less than 30 years nor more than life at the second-degree
murder conviction. The defendant was resentenced to a term of imprisonment of not less than 1 year nor more than 2 years
relative to the aggravated assault conviction. This Court imposed consecutive terms of imprisonment of not less than 1 year nor
more than 2 years relative to the robbery conviction, of not less than 1 year nor more than 2 years relative to the conspiracy
conviction and of not less than 1 year nor more than 2 years relative to the firearms conviction. The aggregate sentence imposed
on the defendant was a term of imprisonment of not less than 34 years nor more than life. The defendant’s current appeal claims
that this sentence was manifestly excessive.
The facts relevant to this appeal, which were set forth previously in this Court’s opinion filed relative to the original appeal, are

as follows:
Prior to the trial, this Court convened a suppression hearing. At the suppression hearing, Pittsburgh Police Officer Ronald

Viskovicz testified that he was dispatched to a shooting on Millerton Street in the Brighton Heights section of Pittsburgh on March
1, 2009. When he arrived, he saw two victims laying on the sidewalk Another officer advised him that it had been reported that two
actors had fled between two houses. Office Viskovicz testified that it was not dark when he arrived on the scene. Officer Viskovicz
investigated the scene and he suspected that someone may have run from behind the houses into a wooded area. As part of his
investigation, he entered the wooded area. While in the woods, he could hear someone moving through the woods and he notified
other officers that a potential suspect might exit the woods on Termon Avenue, an area not far from the shooting.
Detective Mark Joyce testified that he heard the police dispatch and he responded to the scene by positioning himself on

Termon Avenue, close to the intersection of California Avenue. While there, he observed the defendant walk out of the woods. He
noted that the defendant was breathing hard and the defendant was not visibly carrying a weapon. He testified that, after he
encountered the defendant, he could see no visible bruises or scrapes on the defendant. Detective Joyce explained that once the
defendant observed him, the defendant began walking away from the detective. He watched the defendant walk to the porch of a
residence and speak with one of the residents. Officer Chris Vendilli, who had also responded to the area, was standing nearby.
Officer Vendilli testified that he heard Samuel Washington, the person with whom the defendant had spoken, speaking loudly

to someone on his cell phone as he stood in front of 1809 Termon Avenue. Officer Vendilli overheard Mr. Washington state that,
“Mister has been shot.”2 Officer Vendilli then saw the defendant. Detective Joyce motioned to Officer Vendilli and Officer Vendilli
then attempted to address the defendant. Officer Vendilli believed that the defendant did not want to speak with him but rather
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was intent on entering the residence quickly without speaking to him. Officer Vendilli did attempt to speak with the defendant. The
defendant told him that he was with friends on Millerton Avenue. He explained that while he was there, a number of individuals
in a four door gray-colored sedan pulled up beside him and fired shots at him. The defendant asked Officer Vendilli whether
“Mister” was dead. The defendant then entered the residence. Officer Vendilli continued to speak with the defendant and he later
transported the defendant to the police station for an interview. At this point, officers believed the defendant may have been a
victim of and/or a witness to the shooting. Per police department protocol, the defendant was handcuffed and placed in the rear of
a marked patrol unit. The defendant vomited in the car and on himself. The defendant told police that he had “walking pneumo-
nia.” A patrol wagon was then summoned to transport the defendant. Shortly thereafter, the defendant’s mother arrived and
advised the defendant, “Don’t you tell them nothing.” Officer Vendilli moved the car forward since defendant’s mother was scream-
ing in his ear. The defendant was moved to the patrol wagon, still handcuffed. At this point, the defendant had not been arrested
and the defendant was advised of this fact. While the defendant was being placed in the handcuffs, he asked if he could leave but
was told that he could not leave. Defendant repeatedly asked about the condition of “Mister.” After arriving at the homicide head-
quarters building, the defendant was still cuffed as he was walked into the building. The defendant never asked to talk to his mother.
He was placed in an interview room and the handcuffs were removed.
Homicide Detective Christine Williams was told that Defendant was a witness/victim of a drive-by shooting. She testified

that the defendant was cooperative, and, despite being free to leave, never expressed a desire to leave the room. She testified
that he never asked to have a relative present. During the interview, the defendant told Detective Williams that he and “Mister”
(James Owens) were on Millerton Avenue talking to Brandon Sheetz. While they were talking, a car drove by and four to five
shots were fired at them from the car. Because he wasn’t a suspect at this time, Miranda warnings were not given to the defen-
dant prior to nor during the interview. Detective Williams learned during a phone call with the defendant’s mother that the
defendant was on juvenile home detention and had removed his ankle bracelet. Detectives placed a call to Shuman Juvenile
Detention Center and someone from that facility advised that if the ankle bracelet was removed, the defendant was in violation
of the terms of his probation. He was then placed in custody and was going to be transported to the Shuman facility. Prior to
leaving for the Shuman facility, the defendant was asked if his hands could be swabbed. Defendant consented, and the swabs
were performed.
Shortly after the suppression hearing, trial commenced. The trial evidence established that Pittsburgh Police Officer Anthony

Charles lived at 3725 Millerton Avenue, near the shooting scene. On the day of the shooting, he was not on duty and was at home.
On that day, he heard four gunshots. He then looked out the front window of his residence and “saw two men running up some steps
in between the houses directly across from” his house. He called 911. During the call with the 911 operator, he relayed that the
men were wearing dark clothing and he relayed the direction in which they ran. He left his house and went to the shooting scene.
There, he saw two individuals lying on the ground, and observed a .22 caliber handgun lying next to one of the victims, James
Owens. The other victim, Brandon Sheetz, was also lying on the ground.
Michael Puhac testified that he lived across the street from where the shooting occurred. He knew Mr. Sheetz because

Mr. Sheetz used to date Mr. Puhac’s daughter. Just prior to the shooting, Mr. Puhac and Mr. Sheetz were in Mr. Puhac’s residence
making pierogies. Minutes after Mr. Sheetz left Mr. Puhac’s residence, Mr. Puhac heard gunshots. He ran to his front door and saw
Mr. Sheetz and another person lying on the ground. Mr. Puhac approached Mr. Sheetz, who stated, “They tried robbing me, they
shot me.” Mr. Puhac observed the other person, James Owens, lying on the ground. He was wearing a “white mask” covering his
face. James Owens told Mr. Puhac that he tried to help prevent Mr. Sheetz from being robbed. Mr. Sheetz told Mr. Puhac that he
didn’t know James Owens.
At trial, the evidence demonstrated that James Owens had been shot in the left side of his back. He later died from respiratory

failure as a direct result of the gunshot wounds.
Detective Joyce and Officer Vendelli both testified at trial and confirmed their testimony from the suppression hearing.
Helen Orhman testified that she resided in Apartment No. 2 at 1815 Termon Avenue. She explained that she had known the

defendant since he was young, and that he was at her apartment with Jamie Glozzer and Brittany Kopps on the day of the shoot-
ing. She explained that the defendant spoke about committing a robbery to obtain money because he was hungry. Ms. Ohrman
testified to these facts despite the fact that she found such a statement to be out of character for the defendant. She further testi-
fied that the defendant and Jaimie Glozzer left her apartment. Immediately after the defendant left, Ms. Orhman looked out her
window and saw the defendant, Mr. Glozzer and James Owens walking quickly up the street. She noticed that the three of them
wore “like white scarves around their necks.” Ms. Orhman showered. After she showered, she heard and saw a lot of police cars
in the area. With the arrival of the police cars, the defendant and Mr. Glozzer returned to her apartment. She testified that one of
them knocked her front door off its hinges. Both the defendant and Mr. Glozzer were breathing heavily. She told them that they had
to leave and they complied. During the course of the investigation, she spoke with police officers and identified the defendant and
Mr. Glozzer from photo arrays. Ms. Orhman provided a taped statement to police. Ms. Orhman testified that she didn’t want to get
involved at all in this case and was concerned about providing any information because she had children and didn’t want any retal-
iation toward her or her family. The evening before trial, she received threatening phone calls regarding her upcoming testimony.
The identity of the caller was blocked and she could not identify the caller.
After James Owens died, the defendant went to James Owens’ mother, Alma Washington, and told her, “Aunt Buffy, I didn’t do

it. I’m sorry. Is Mister okay?” Ms. Washington didn’t respond to Defendant, and they never had any further contact.
Mr. Glozzer testified that he had known the defendant for approximately six years prior to the shooting. He testified that he

entered into a plea agreement with the Commonwealth that in exchange for his plea to third-degree murder (regarding the death
of James Owens), he would testify in the defendant’s trial. Mr. Glozzer testified that he was at Ms. Orhman’s on the day of the shoot-
ing with the defendant, James Colton and Brittany Kopps (who was Mr. Glozzer’s girlfriend at the time) at about 1:00 p.m. The
defendant discussed robbing Mr. Sheetz because the defendant believed that he had money. Mr. Glozzer knew Mr. Sheetz and
Mr. Glozzer testified that there were no bad feelings between them. The defendant and Mr. Glozzer told Brittany Kopps that they
were going to rob Mr. Sheetz and she tried to discourage Mr. Glozzer from participating. Mr. Glozzer testified that he told the defen-
dant that he didn’t want to participate, but the defendant pulled a gun “and he told me that I was going to go.” The defendant called
Mr. Glozzer a “bitch” and Mr. Glozzer then agreed to participate.
Mr. Glozzer testified that the two of them then left for James Owens’ house for the purpose of including him in their plan to

rob Mr. Sheetz. All three of them then returned to Ms. Orhman’s apartment where they discussed the robbery. The three men
then walked to Mr. Sheetz’s house on Millerton Avenue. Mr. Glozzer testified that he believed that the defendant had a gun in
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his waistband, and James Owens had a .22 revolver. Mr. Glozzer didn’t have a gun because his role was to serve as the “look-
out.” All three young men wore dark clothing to be less conspicuous. The defendant and James Owens had white masks over
their faces which were made from white t-shirts. James Owens positioned himself on the left side of Mr. Sheetz’s front door. The
defendant was on the right. Defendant knocked on the door and Mr. Sheetz answered the door. The defendant pulled his gun
from his waistband and pointed it at Mr. Sheetz’s head. Mr. Sheetz reached for the gun in an attempt to knock it out of the defen-
dant’s hand. The defendant and Mr. Sheetz struggled over possession of the gun. All of the men were now down from the porch
area. Brandon Sheetz did not have a weapon. Neighbors were starting to emerge from their houses and Mr. Glozzer turned
toward them. Mr. Glozzer heard two gunshots. He turned toward the shooting and saw James Owens lying on his stomach. Mr.
Sheetz was lying on the ground. Blood was coming from his leg. The defendant was pointing his gun at Mr. Sheetz’s head and
the defendant fired the gun at Mr. Sheetz. Mr. Glozzer just stood there and watched. The defendant turned toward Mr. Glozzer
and told him that Mister (James Owens) had been shot. The defendant then ran from the scene. After a few seconds, Mr. Glozzer
followed the defendant and they ran back to Ms. Ohrman’s apartment building. Defendant kicked the front door off its hinges.
Mr. Glozzer testified that a man named Colton lived on the first floor of the apartments and the defendant gave his gun to Colton
to hold. The defendant and Mr. Glozzer went to Ms. Orhman’s apartment and she told the defendant to leave. He did. Mr. Glozzer
and Ms. Kopps stayed behind.
Mr. Glozzer testified that he revealed the circumstances of James Owens’ death to James Owens’ mother. He was eventually

contacted by the police and he provided a complete statement of the events that led to the shootings. He later provided a taped
statement to the police.
According to Mr. Glozzer, the defendant was aware of Mr. Glozzer’s statements to police. While the two of them were in a hold-

ing cell together before the preliminary hearing, the defendant demanded that Mr. Glozzer lift his shirt to see if Mr. Glozzer was
wearing a wire. After this, the defendant told Mr. Glozzer that he [the defendant] wanted [Glozzer] to take his statement back.
While incarcerated at the Allegheny County Jail, Mr. Glozzer received six “kites.”3 Mr. Glozzer was told by the deliverers of the

kites that the sender of the kites was the defendant. The defendant and Mr. Glozzer had been placed in the same holding cell three
times and each time the defendant asked Glozzer to recant his statements to police. Shortly after these encounters, Mr. Glozzer
received kites. Mr. Glozzer testified that the defendant told him that kites would be forthcoming. The defendant and Mr. Glozzer
spoke to each other through the drainpipes when they were on close levels of the jail According to Mr. Glozzer, the kites were deliv-
ered to him through juveniles, who would receive them from the defendant when he mixed with them at “mandatory school,”
a program offered at the jail. Mr. Glozzer’s name, “Jaimie,” was misspelled “Jamie” on the kites. One of the kites stated that
the sender had a privately retained a lawyer for Mr. Glozzer, and that he wanted Mr. Glozzer to tell the police that James Owens
and Mr. Sheetz shot each other and that the defendant was not at the scene. The kite noted that if Mr. Glozzer told this story, he
(Mr. Glozzer) would not be charged with homicide and the defendant would not be charged with anything. A second kite also asked
Mr. Glozzer to state that James Owens attempted to commit the robbery and he should

blame it all on Mister [Owens]. Say they shot each other and that Mister forced you to do it. That way you don’t get
charged for Mister’s body. Brandon [Sheetz] will get arrested for killing him. Send me a kite after lunch. Love you.

A third kite stated that Mr. Glozzer could not handle life imprisonment and that he should take a plea. This kite also stated that
it was Mr. Glozzer’s fault that the defendant was still incarcerated. Mr. Glozzer was also physically threatened by other inmates in
the jail to retract his statements incriminating the defendant. During one discussion in jail, Mr. Glozzer explained to the defendant
that he had received a plea offer to plead guilty to third degree murder. The defendant indicated that he no problem with
Mr. Glozzer pleading guilty, but the defendant stated to Mr. Glozzer that he didn’t want Mr. Glozzer to testify against him. 
In a fourth kite, the defendant again asked Mr. Glozzer to “Blame it on Brandon. Say him and Mister were wrestling over

Brandon’s gun, Brandon got shot in the leg, then he shot Mister. Real shit. That way we beat the homicide. Write back what you
think and send me a kite after lunch.”
Another kite was addressed to “White Boy, Jamie, worker, 8-D”. That kite stated,

“Look, dawg, I’ve been down here five months waiting for you to take your statement back. This is my second time
down here, and your name never came out of my mouth…. Look, write a letter to my lawyer and say that you lied on
your last statement. Say that James made you do the robbery and that James and Brandon were shooting at each
other…. That way we won’t get charged with the homicide. Are you getting it?.... Bro, the only reason why we got
charged for the homicide is because you told them I shot Brandon. That was the dumbest shit to do. Blame it all on
James so you can take a plea to four to eight.... Write that letter and I’ll give you a lawyer to get you a lower plea….
Write this: James forced you to do the robbery and then James and Brandon start shooting at each other and Brandon
shot James after James shot him…. Get the homicide dropped so we can go home faster. From Lil Bro.”

Another kite stated,

Jamie, I’m happy you changed your mind about testifying. Thanks, I guess. But what are we gonna do about this case?
If Brandon don’t come to court and Brittany don’t come, then they got no case. You gave them their whole case against
us…. Look, write down what you told the cops and take my name out of it and send it to me. It’s your fault I’m down
here, so do the right thing and let me go home….

Mr. Glozzer eventually did write a letter, stating that detectives threatened him and told him what to state to police, and that his
involvement of the defendant in the instant crimes was a lie that was furnished to Mr. Glozzer by the police. He stated that James
Owens forced Mr. Glozzer at gunpoint to participate in the robbery. The letter stated that Mr. Sheetz exited his house and began
shooting at James Owens and shot him in the back after James Owens shot Mr. Sheetz. Mr. Glozzer testified that he wrote the
letter since he had been harassed and threatened by other inmates who called him a “rat.” He had to keep his cell door locked at
all times and he had been stabbed with a knife, he had gotten into several fights, and he could not have recreational time at the
gym since inmates would attempt to physically beat him.
Mr. Glozzer eventually turned the kites over to his lawyer and requested that he be moved, for his safety, from the Allegheny

County Jail. He wasn’t immediately moved. He testified that three men came to his cell and demanded that he sign an affidavit
changing his statement about the defendant. Mr. Glozzer testified that he was forced to sign the pre-prepared affidavit. The
affidavit was accompanied by an envelope addressed to this Court.
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After this incident, Mr. Glozzer wrote a letter to his attorney stating that he was forced to sign the pre-prepared affidavit and
place his thumbprint on it, and that it had been sent to this Court. Several days later, Mr. Glozzer was transferred to another jail.
Mr. Sheetz testified that he received a phone call from the defendant on March 1, 2009 in which the defendant indicated that he

wanted to buy marijuana. He testified that he told the defendant that he didn’t have any to sell. After that call, the doorbell rang.
He opened the door and an African American male pointed a gun at his head. Mr. Sheetz testified that he reached out to grab the
gun and the other person dropped the gun. Mr. Sheetz testified that he punched the other person and a struggle for the gun ensued.
The other person retrieved the gun and Mr. Sheetz then heard gunshots. Mr. Sheetz fled the scene and was shot in the leg. He
continued to hear gunshots and saw another male lying on the ground. Mr. Sheetz testified that the shooter was African American
and wore a mask over his face.
Mr. Sheetz heard the other individual who was shot telling someone that he tried to help Mr. Sheetz. Mr. Sheetz responded by

telling the other person that he wasn’t trying to help him. Mr. Sheetz testified that he did not have a weapon. He testified that he
was shot a second time, this time in the head. The bullet grazed his skull.
Mr. Sheetz testified that he received a letter stating that the defendant had nothing to do with the instant crime. The letter

further asked Mr. Sheetz to tell the defendant’s attorney that the defendant had nothing to do with these crimes. Mr. Sheetz turned
the letter over to homicide detectives.
Brittany Kopps, Mr. Glozzer’s girlfriend, testified that the defendant told her on March 1, 2009 that he and Mr. Glozzer were

going to rob Mr. Sheetz. She told the defendant that she didn’t want Mr. Glozzer to participate. The defendant had a gun and called
Mr. Glozzer a “bitch.” She testified that Mr. Glozzer reluctantly accompanied the defendant. The two men left the apartment and
later returned to Ms. Orhman’s apartment with James Owens. She testified that the defendant and James Owens had guns. She
further testified that, before they left the apartment, the defendant and James Owens cut up white t-shirts to use as masks. The
men tried them on and wore them around their necks when left. When Mr. Glozzer and the defendant returned to the apartment,
they were nervous, panicking and sweating.
Dr. Robert Levine testified that a .45 caliber bullet was removed from Mr. Sheetz’s leg. The bullet found in Mr. Owens’ body

was more similar to one that would be fired from a .45 caliber gun than a .22 caliber gun. The bullet hole found in James Owens’
clothing was more consistent with the opening that a .45 caliber bullet would make as opposed to a .22 caliber bullet.
The swabs of the defendant’s hands were consistent with gunshot residue, but expert Daniel Wolfe could not state definitively

that it was gunshot residue on the defendant’s hands.
While the defendant was housed at the Allegheny County Jail, his counselor called the police and told them that the defendant

wished to speak with them. On October 27, 2009, homicide detectives transported the defendant to homicide headquarters where
he was Mirandized. The defendant told police, in a taped statement, that Mr. Glozzer was the shooter. At no time during his inter-
view did he mention a shooting emanating from a gray sedan and he did not mention being with James Owens before the shooting.
He also never told police that he had been sick and vomiting when arrested and he never explained why he could not identify
Mr. Glozzer as the shooter prior to his interview. He also never mentioned being in Ms. Orhman’s apartment earlier on the day of
the shooting.
Pennsylvania State Police Corporal Sandra Miller, who was qualified as an expert in forensic document examination, testified

that the “kites” allegedly sent through Allegheny County Jail inmates to Mr. Glozzer were written by the defendant. She also
testified that the letter received by Mr. Sheetz was likely written by the defendant.
Detective Evans testified that when police contacted Defendant by telephone after the instant crimes, and requested that he

turn himself in, Defendant allegedly stated, “You know that’s not going to happen.”
The defendant presented an alibi defense in this case. Essentially, the defendant’s alibi consisted of witnesses who allegedly

could account for his whereabouts during the relevant time period on March 1, 2009. Obviously, the jury rejected the alibi defense.
In this appeal, the defendant claims that this Court erred in sentencing the defendant because the sentence was too harsh. The

defendant claims that both the sentence of imprisonment of not less than 30 years nor more than life relative to second degree
murder and the aggregate sentence of not less than 34 years nor more than life was excessive because the defendant showed
remorse for his actions, he was taking steps to rehabilitate himself and it was unreasonable to believe that it would take 28.65 years
for him to reach the point where he would become a productive member of society. These claims are baseless.
A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed

on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).
Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits

a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the char-
acter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal character-
istics, and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence inves-
tigative report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s
character and weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). 
In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that

they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written
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statement setting forth the reasons for the deviation….” Id., 926 A.2d at 963.
A sentencing judge can satisfy the requirement of placing reasons for a particular sentence on the record by indicating that he

or she has been informed by the pre-sentencing report; thus properly considering and weighing all relevant factors. Boyer, supra,
citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996). See also Commonwealth v. Tirado, 870
A.2d 362, 368 (Pa.Super. 2005) (if sentencing court has benefit of pre-sentence investigation, law expects court was aware of rele-
vant information regarding defendant’s character and weighed those considerations along with any mitigating factors). In
Commonwealth v. Moury, 992 A.2d 162, 171 (Pa.Super. 2010), the Superior Court explained that where a sentencing court imposes
a standard-range sentence with the benefit of a pre-sentence report, a reviewing court will not consider a sentence excessive.
Moreover, the imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing

court. Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to
impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already
imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367, 1373
(1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should run
consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005), quot-
ing Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002).
The record in this case supports the sentence imposed by this Court. Due to the timing of the defendant’s conviction and direct

appeal, there were no specific sentencing guidelines in effect governing defendant’s sentence. This Court could have imposed any sen-
tence of imprisonment provided it contained a maximum sentence of life imprisonment. However, as directed by the Superior Court
in its opinion remanding this case for resentencing, this Court considered and was guided by 18 Pa.C.S.A. §1102.1 which provides:

(c) Second degree murder.—A person who has been convicted after June 24, 2012, of a murder of the second degree,
second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was under
the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a
term of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term
of imprisonment the minimum of which shall be at least 20 years to life.

Additionally, this Court had the benefit of a presentence report as evidenced by this Court’s discussion of the defendant’s prior
criminal record at sentencing. This Court considered the egregious nature of the defendant’s conduct in this case both in the actual
homicide and his attempt to execute another person. This Court considered the fact that the defendant attempted to manipulate
the criminal justice system as set forth above. It considered that the defendant was a juvenile at the time of the commission of the
offenses and this Court believed that the defendant appeared to have been taking positive steps in prison and was embracing some
of the programs in prison. The sentencing record further reflects that this Court considered the purposes of sentencing. This Court
considered the defendant’s rehabilitative needs, protection of the public, deterring the defendant from engaging in future similar
conduct, deterring the public from committing such crimes, retribution and the impact on the victim.
Additionally, the sentence relative to the second-degree murder conviction was consistent with 18 Pa.C.S.A. 1102.1(c) in that it

was the specific sentence mandated by that statute which is now in effect in this Commonwealth. The consecutive sentences
imposed relative to the other offenses were far less than the sentences originally imposed and were far below the standard
sentencing guideline range for these offenses. Considering that the Court could have sentenced the defendant to a substantially
lengthier prison term for his crimes, the sentence imposed in this case was not unduly harsh.

BY THE COURT:
/s/Mariani, J.

Date: January 15, 2015

1 This Court acknowledged in its original opinion that remand was proper.
2 “Mister” was the nickname of James Owens, Mr. Washington’s step-son.
3 “Kites” are notes that are passed between inmates in the Allegheny County Jail.

Commonwealth of Pennsylvania v.
Anthony Jefferson

Criminal Appeal—Homicide—Suppression—Miranda—Sufficiency—Weight of the Evidence—Waiver—
Failure to Grant Continuance—Late Production of Discovery—Prejudicial Photograph—Introduction of Taped Statement—
Prior Inconsistent Statement

Multiple claims in homicide case, including admission of witness’s prior inconsistent statement to police after recantation
on witness stand.

No. CC 201212737. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 15, 2015.

OPINION
PROCEDURAL HISTORY
Appellant, Anthony Jefferson, was charged by criminal information (201212737) with one count of criminal homicide,1 two
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counts of conspiracy,2 one count of person not to possess a firearm,3 one count of robbery,4 and one count of carrying a firearm with-
out a license.5

Appellant proceeded to a jury trial on May 13-20, 2013, at the conclusion of which Appellant was found guilty of first degree
murder, robbery, and conspiracy to commit robbery; he was found not guilty of the firearms charge.
On August 5, 2013, Appellant was sentenced by the Trial Court to the following:
Count one: first degree murder – life imprisonment;
Count two: robbery – six to twelve years incarceration to be served consecutive to the period of incarceration imposed at

count one;
Count four: conspiracy to commit robbery – six to twelve years incarceration to be served consecutive to the period of incar-

ceration imposed at count two.
On August 8, 2013, Appellant filed a post sentence motion, which was denied by the Trial Court on November 27, 2013. 
On April 15, 2014, the Trial Court granted Appellant’s PCRA Petition to reinstate his appellate rights nunc pro tunc, and ordered

that the notice of appeal be filed no later than May 29, 2014.
On May 29, 2014, Appellant filed a notice of appeal, and this opinion follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

1) The trial court erred in failing to grant Appellant’s Motion to Suppress his statement on the grounds that the statement was
not voluntarily given and was obtained in violation of his Miranda rights:

a. Appellant’s trial counsel filed a pre-trial motion to suppress Appellant’s statement on the grounds that the statement
was obtained in violation of his Miranda rights.

b. Appellant elicited testimony that he had been transported from the Allegheny County Jail to police headquarters, by
court-order and without his consent, for questioning, and that the police refused to return him to the jail despite his
repeated requests to be returned to the Allegheny County Jail.

c. Appellant was in official custody as he was incarcerated at the time he was questioned, and as such, he did not have
the option of voluntarily leaving the police station if he did not want to answer questions.

d. Appellant avers that over the four (4) hours or so that he was with investigating officers, he repeatedly asked to be
taken back to the Allegheny County Jail as he did not want to provide a statement.

i. This is evidenced by the fact that Appellant refused to give a recorded statement, refused to write out his statement,
and was clearly reluctant to give a statement at all, but did so only because he felt he had no other choice.

2) The trial court erred in failing to grant Appellant’s request to postpone the trial:

a. Appellant’s trial counsel requested a postponement prior to the start of jury selection, and again at the conclusion of
jury selection, on the grounds that the defense was not prepared to proceed to trial.

b. Immediately prior to the start of trial, the Commonwealth provided Appellant’s trial counsel with additional
exculpatory discovery materials, including the names of several previously undisclosed witnesses. (Trial
Transcript, pp. 5-12).

i. Specifically, two (2) witnesses’ names, Ms. Denise Hayden and Mr. Edwin Williams were never previously
mentioned in any of the police reports and defense counsel was not provided these names until a few days
before trial.

ii. Further evidence regarding a previously identified suspect, Mr. Kevin Morgan, was not presented to the defense
until a few days before trial. Additionally, evidence regarding Mr. Morgan’s gunshot residue test was not provided to
defense counsel until the morning trial was scheduled to begin.

c. Appellant contends that a postponement would have been fair and just to allow the Defense additional time to review
the new discovery and interview these new witnesses.

3) The trial court erred in admitting Commonwealth’s Exhibit 1 over Appellant’s objection that it was highly prejudicial and
had no probative value:

a. Commonwealth’s Exhibit 1 was a newspaper photograph, which showed extreme anguish and pain on the witnesses’
faces.

b. The un-redacted newspaper photograph contained no probative value and was extremely prejudicial to Appellant.

4) The trial court erred in admitting Commonwealth’s Exhibit 2 over Appellant’s objection that the audio recorded statement
of Raymond Pendleton should not have been admitted as substantive evidence?

a. Commonwealth’s Exhibit 2 was a seven (7) minute audio recorded statement of Raymond Pendeleton, which the
Commonwealth introduced as substantive evidence.

b. Pursuant to Pa.R.E. 803.1, an audio recording may be admitted as substantive evidence if the recording is inconsistent
with the declarant’s in-court testimony.

c. In the present case, when called upon during trial, Mr. Pendleton stated that he was previously forced to provide a state-
ment to police.

d. Mr. Pendleton’s in-court statement was not inconsistent with the entire audio recorded statement, and thus the
non-Miranda portion of the audio recording should not have been admitted.

5) The jury’s guilty verdict in this matter was against the weight of the evidence.
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6) The evidence in this matter was insufficient to sustain Appellant’s convictions for Murder in the First Degree, Robbery-
Inflict Serious Bodily Injury, and Conspiracy to Commit Robbery-Inflict Serious Bodily Injury.

7) The sentence imposed in this case was excessive.

a. The trial court sentenced Appellant to consecutive sentences for the robbery and conspiracy charges, thereby abusing
its discretion at sentencing.

b. Appellant already received a sentence of life imprisonment without the possibility of parole, and thus any additional
sentence was wholly unnecessary.

8) The trial court erred in denying Appellant’s post-sentence motions without a hearing?

FINDINGS OF FACT
At approximately 1:00 P.M. on November 14, 2011, Joseph Boone arrived in the 2100 block of Bentley Drive, a housing proj-

ect in the Hill District section of the City of Pittsburgh, Allegheny County, and began talking with friends. (T.T. 77, 85, 195-
196).6 Several days prior, Azsion Upshur, Anthony Jefferson (Appellant), and Raymond Pendleton planned to rob Boone. They
targeted Boone because they knew him to sell marijuana, and believed he would have cash on him. (T.T. 127, 192, 257, 259,
262, 302, 338, 463). According to their plan, Pendleton was to lure Boone into the hallway of a building and then call Upshur
and Appellant to complete the robbery. Pursuant to this plan, when Boone arrived in the afternoon of November 14, Pendleton
called Upshur and stayed on the phone with him as he beckoned Boone into the hallway of 2112 Bentley Drive. Once Boone
was in the hallway, Upshur notified Appellant and both immediately headed to the site. (T.T. 141, 143, 196, 198, 203, 262, 264,
268, 303, 318-319).
When Boone saw Appellant and Upshur running towards the hallway in masks he attempted to escape by running up the

interior steps of the building. Appellant instructed Pendleton to leave the area, and Appellant and Upshur pursued Boone up the
steps. Appellant was armed with a revolver even though the use of a firearm was not specifically part of the original plan. (T.T.
264-269, 304-306, 322, 338). Appellant and Upshur fought with Boone as they tried to rob him, dragging him back down the steps
and striking his head several times against the mailboxes inside the hallway on the first floor. The struggle caused Boone to wriggle
out of his several shirts, both shoes, and a sock in his effort to get free. (T.T. 181-182, 225, 235, 238-339). Shirtless and shoeless,
Boone yelled, “take it, take it, you can have it,” as he managed to flee into the courtyard. (T.T. 222-223, 324-325). As Boone ran
away Appellant followed and shot him in the hip, causing Boone to fall to the ground in the courtyard. Appellant caught up to
Boone, stood over him, and shot him a second time. (T.T. 87, 223, 325-327). Appellant and Upshur fled the area together. (T.T. 91,
266, 307, 327).
Several neighbors moved Boone from the courtyard to the curb so that paramedics could more easily reach him. (T.T. 223, 239).

While awaiting the medics, Pendleton approached the area where Boone lay on the sidewalk. Boone pointed at him and said, “your
niggas did this to me.” (T.T. 202, 266, 308). Boone was transported to Mercy Hospital where he underwent emergency surgeries in
an attempt to save his life, but these efforts were to no avail. (T.T. 92, 101-102). Boone suffered multiple blunt force injuries, head
trauma, lacerations to the back of his head and face, a gunshot wound to the right abdomen and a gunshot wound to the right hip.
(T.T. 101-102). Boone died as a result of a perforating gunshot wound of the trunk which lacerated his liver and aorta. (T.T. 107,
116). The medical examiner was able to determine that the muzzle of the firearm was less than three feet away from Boone’s body
when the fatal shot was fired. (T.T. 109-111).
Pendleton called Appellant and Upshur later that day about what occurred. Both Appellant and Upshur admitted they shared

approximately $200 taken from Boone, and Appellant stated, “My bad bro, I didn’t mean for things to go this far.” (T.T. 269, 309-
310). In response Upshur stated, “You know how things go. We got a couple of dollars.” (T.T. 269, 310). Based upon interviews of
Pendleton and several other witnesses, Appellant was interviewed. Appellant told police that he robbed Boone at gunpoint and shot
him twice following a struggle for the gun. (T.T. 338-339). Appellant was charged as noted hereinabove.

DISCUSSION
I.
Appellant alleges in his first claim that the Trial Court erred in denying Appellant’s motion to suppress. This claim is without

merit.
The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress

as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the
factual findings are supported by the record and whether the legal conclusions drawn from those facts are correct
…. [W]e must consider only the evidence of the prosecution and so much of the evidence of the defense as remains
uncontradicted when read in the context of the record as a whole. Those properly supported facts are binding upon
us and we may reverse only if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, Appellant alleged in his
motion to suppress that his statements to police should have been suppressed because the statements were not voluntarily given
and were obtained in violation of his Miranda rights.

The Commonwealth bears the burden during a suppression hearing to establish that a confession made by the defendant
during a custodial interrogation was made after a voluntary and knowing waiver of a defendant’s Miranda rights. Commonwealth
v. Harrell, 65 A.3d 420, 434 (Pa. Super. 2013). The Superior Court has outlined the admissibility of such statements as follows:

A confession obtained during a custodial interrogation is admissible where the accused’s right to remain silent and
right to counsel have been explained and the accused has knowingly and voluntarily waived those rights. The test for
determining the voluntariness of a confession and whether an accused knowingly waived his or her rights looks to the
totality of the circumstances surrounding the giving of the confession. . . . When assessing voluntariness pursuant to
the totality of the circumstances, a court should look at the following factors: the duration and means of the interro-
gation; the physical and psychological state of the accused; the conditions attendant to the detention; the attitude of
the interrogator; and any and all other factors that could drain a person’s ability to withstand suggestion and coercion.



May 29 ,  2015 page 169

Harrell, 65 A.3d at 433-434 (citations and quotations omitted).

Following the suppression hearing, the Trial Court entered findings of fact as follows: (1) Appellant was transported from the
Allegheny County Jail, where he had been lodged on unrelated charges, to the homicide office for questioning on September 20,
2012; (2) Appellant arrived at the homicide office at approximately 11:00 A.M.; (3) Detective Robert Shaw, an officer with 13 years
experience, observed Appellant and found him to be in possession of his faculties, not under the influence of drugs or alcohol, and
not suffering from any mental infirmities; (4) Detectives Shaw and James Smith conducted the formal interview of Appellant
following a briefing by Detective Vonzale Boose; (5) Appellant inquired why he was there, and he was advised that it was in regards
to the investigation of the death of Joseph Boone; (6) at 11:45 A.M. the detectives read Appellant his Miranda rights from a
preprinted form, Appellant acknowledged that he understood and waived each right, and Appellant initialed his affirmative
responses and signed the preprinted Miranda form; (7) a formal interview took place regarding Appellant’s involvement with the
events leading up to and including the shooting of Joseph Boone; (8) Appellant declined to put his statement on audiotape; (9)
Appellant agreed to provide a written statement by dictating his statement to Detective Shaw, and adopting the statement by
initialing each page and signing the last page; (10) Appellant did not request to terminate the interview or to be returned to the
Allegheny County Jail at any point during his interview at the homicide office; (11) Detective Shaw’s initial impression that
Appellant was in possession of his faculties was confirmed by his interaction with Appellant during the interview; and (12)
Appellant was transported back to the Allegheny County Jail at 3:30 P.M. (M.T. 56-59).7

Based on those findings of fact, the Trial Court concluded that Appellant made a voluntary statement after waiving his Miranda
rights. Specifically, the Trial Court held that:

The court listened closely to the testimony, also that of Mr. Jefferson. The court finds in this instance that the
defendant did not ask to be returned to the Allegheny County Jail, crediting the testimony of the officer. Also that
he was in possession of his faculties and he fully understood his Miranda rights, his right to not to speak with the
officers and to stop the interview at any point in time, which he failed to exercise. The duration of the inter-
viewing process was not excessive or coercive. The method of interrogation was standard and was not coerced
or intimidating in any aspect. The conditions of the detention also appeared to be humane and consistent with
today’s society’s expectation.

The Court finds that Mr. Jefferson’s self-determination existed and was exercised in freely and voluntarily giving a
statement. There was no physical or psychological coercion of any sort. Consequently, the court finds under the total-
ity of the circumstances that it was a voluntary statement, the Miranda rights were executed and waived, and the court
finds no infirmity under the Constitution of this Commonwealth nor that of the United States of America.

The motion to suppress is denied.

(M.T. 59-60). The record supports the Trial Court’s findings and conclusions that Appellant voluntarily provided a statement to the
detectives after waiving his Miranda rights, and thus the Trial Court properly denied Appellant’s motion to suppress his statement.
See Commonwealth v. Watkins, 750 A.2d 308, 314 (Pa. Super. 2000) (based on the totality of the circumstances, court properly found
that defendant, who was transported from the jail to police station for questioning, read and waived his Miranda rights, and did
not assert any physical or psychological intimidation by the police, gave a voluntary statement).
Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the Trial Court erred in failing to grant Appellant’s motions for continuance. This

claim is without merit.
The standard of review for the grant or denial of a motion for continuance is well established:

The grant or denial of a motion for a continuance is within the sound discretion of the trial court and will be
reversed only upon a showing of an abuse of discretion. An abuse of discretion is not merely an error of judgment;
rather discretion is abused when the law is overridden or misapplied, or the judgment exercised is manifestly
unreasonable, or the result of partiality, prejudice, bias, or ill will, as shown by the evidence or the record.
Moreover, a bald allegation of an insufficient amount of time to prepare will not provide a basis for reversal of the
denial of a continuance motion. An appellant must be able to show specifically in what manner he was unable to
prepare for his defense or how he would have prepared different had he been given more time. We will not reverse
a denial of a motion for continuance in the absence of prejudice.

Commonwealth v. Antidormi, 84 A.3d 736, 745-746 (Pa. Super. 2014).

Here, Appellant alleges that the Trial Court erred in denying Appellant’s three motions for continuance: (1) before jury selec-
tion for lack of preparation; (2) after jury selection for lack of preparation; and (3) before trial after the Commonwealth and
Appellant provided new evidence to Appellant’s counsel. Appellant’s first two claims are belied by the record. On May 9, 2013,
Appellant’s counsel did request a postponement on Appellant’s behalf when Appellant realized that a plea offer was not being
extended. However, Appellant’s counsel told the Trial Court that she did not need a postponement because she was prepared for
trial. (M.T. 2-3). There were no other postponement requests of record for lack of preparation. As such, the Trial Court did not
abuse its discretion in denying this postponement request. See Commonwealth v. Kubiac, 550 A.2d 219, 225 (Pa. Super. 1988) (court
did not abuse its discretion in denying postponement request where record indicated that counsel had sufficient time to prepare
for trial).
On May 13, 2013, Appellant made a second request for postponement based on new evidence turned over by the Commonwealth,

and by Appellant to his attorney. The new Commonwealth evidence consisted of three witness interviews that had not been turned
over originally: Kevin Morgan’s jitney driver at the time of his arrest and two individuals who helped move Joseph Boone’s body
from the courtyard to the curb.8 The jitney driver did not have any information regarding the homicide of Joseph Boone, and the
two individuals who helped moved Joseph Boone would have only stated that they helped move him. The Commonwealth did not
plan on calling any of these individuals as witnesses. (T.T. 5-23). Counsel for Appellant and Upshur wished to interview the two
individuals who moved Boone in case they heard a dying declaration. Given that both individuals were either under subpoena or
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detained in the county jail, the Court allowed counsel the opportunity to interview those witnesses during a luncheon recess to
determine if they could provide any exculpatory information and whether counsel chose to call them as witnesses.9 (T.T. 25). Thus
the Trial Court did not abuse its discretion in denying this request for postponement. See Commonwealth v. Bozic, 997 A.2d 1211,
1227 (Pa. Super. 2010) (no error in denying a meritless motion for continuance where no indication that the denial prejudiced
Appellant).
Finally, as to Appellant’s request for postponement based on new information that Appellant disclosed to counsel between the

denial of his first postponement request on May 9, 2013, and the trial date of May 13, 2013, the Trial Court denied this postpone-
ment request. Specifically, the Trial Court found:

[I]n this context his disclosure is mere disappointment with my failure [-] that I didn’t grant him a postponement last
week so he came up with something new on Saturday.

(T.T. 26). The Trial Court did not abuse its discretion in denying this request for postponement. See Bozic, 997 A.2d at 1227.
Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that the Trial Court erred in admitting a newspaper photograph based on the argument that

it was highly prejudicial and served no probative value. This claim is without merit.
The admissibility of photographs is within the sound discretion of the trial court, and the trial court’s determination will not be

reversed absent an abuse of discretion. Commonwealth v. Wright, 865 A.2d 894, 916 (Pa. Super. 2004). Pennsylvania law further
provides that:

[p]hotographic evidence of a murder victim is not per se inadmissible; instead the admissibility of photographic
evidence depicting a murder victim involves a two-part analysis. The court must first determine if the photograph
is inflammatory and then, if it is, the court must apply a balancing test to determine whether the photograph is of
such essential evidentiary value that its need clearly outweighs the likelihood of inflaming the minds and passions
of the jury.

Commonwealth v. Ballard, 80 A.3d 380, 392-393 (Pa. 2013) (citations and quotations omitted).
Here, Commonwealth’s Exhibit One was a newspaper photograph that depicted the crowd around Joseph Boone as he lay on

the sidewalk awaiting the arrival of the paramedics. Specifically, Appellant objected to the image of Boone’s sister, Theresa
Thornhill, who appeared to be screaming in anguish while holding her brother. Initially, the Trial Court sustained counsel’s
objection to the publication of this photograph until it was redacted. (T.T. 82-84). The Commonwealth subsequently redacted the
photograph to cover the image of Thornhill without objection from counsel. (T.T. 122). The photograph at this juncture had been
admitted but not published to the jury. (T.T. 82-84).
Once the Commonwealth decided to call Theresa Thornhill to the stand and question her about the crowd and the circumstances

in which she identified Kevin Morgan from the crowd, the Commonwealth sought to publish Exhibit One in its unredacted form.
The Trial Court, at that juncture, found that the original unredacted photograph was admissible and could be published to the jury.
Specifically, the Trial Court found:

Now that she’s testifying, she can identify herself in the photograph and the circumstances. Certainly goes to the jury
should know what her state of mind was. Not necessarily her state of mind but what her demeanor was and what was
going on at that juncture when she undertook to help assist her brother and also her subsequent interpretation of his
gesture. That will be admissible at this juncture.

(T.T. 436-437). During her testimony, Thornhill described exactly what was happening when that photograph was taken, “He told
me when I’m looking up, staring off, he told me, he said, ‘You see that bitch-ass nigga right there? That’s the bitch-ass nigga that
shot me.’ And that’s where you see me staring out.” (T.T. 442). Following the admission and publication of this photograph, the Trial
Court issued the following instruction to the jury:

Ladies and gentlemen, the photograph, of course, was not gruesome or inflammatory to any degree but it depicts
an emotional situation as you saw. It is admitted solely for the purposes of identifying persons present and their
behavior and reaction at the times may reflect on their memories and impressions now that they were given to you
in court.

(T.T. 449). The Trial Court carefully weighed the evidentiary value of the photograph and found that it outweighed the potential of
inflaming the minds of the jurors. Additionally the Trial Court provided an instruction to the jury in conjunction with publishing
the photograph. The Trial Court did not abuse its discretion in admitting the photograph. See Commonwealth v. Spotz, 756 A.2d
139, 1161 (Pa. 2000) (photographs properly admitted into evidence to help the jury understand the crime scene).
Appellant’s claim is without merit.

IV.
Appellant alleges in his fourth claim that the Trial Court erred in admitting the audio recorded statement of Raymond Pendleton

as substantive evidence. This claim is without merit.
The admission of a non-testifying codefendant’s statement that implicates the defendant at a joint trial constitutes a violation

of the Confrontation Clause. However, this aspect of the Confrontation Clause is not implicated in Appellant’s case.
Commonwealth v. Housman, 986 A.2d 822, 835-836 (Pa. 2009) (Bruton rule not implicated where codefendant takes the stand and
is subjected to full and fair cross examination). Pendleton conspired with Appellant and Upshur to rob Boone, but Pendleton was
tried separately and testified at Appellant’s trial as a Commonwealth witness pursuant to a plea agreement.10 However, once
Pendleton took the stand he recanted his previous account of the robbery wherein he had implicated Appellant. The prosecution
requested and the Trial Court granted the request to introduce Pendleton’s recorded statement of events as a prior inconsistent
statement. (T.T. 297). Additionally, the Trial Court permitted the prosecution to treat Pendleton as a hostile witness, and he was
subjected to vigorous examination by the Commonwealth regarding his previously recorded statement of events. (T.T. 258-274,
277-278). While neither counsel for Appellant nor Upshur asked Pendleton any questions, he was available for cross-examina-
tion. (T.T. 278).
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Since the co-defendant (Pendleton) actually testified, the Confrontation Clause was not implicated, and the admission of the
statement is reviewed pursuant to Pa. R.E. 803.1(1) (inconsistent statement of witness). See also Commonwealth v. Brady, 507 A.2d
66 (Pa. 1986) (holding that a prior inconsistent statement of a non-party witness is admissible as substantive evidence as long as it
is made under highly reliable circumstances and the witness is available for cross-examination at trial). Here, the Trial Court
considered Pendleton’s tape recorded statement and the circumstances surrounding it, and found it admissible:

The Court finds in this instance it’s admissible for two purposes: One is not only its content but his demeanor given
his representation that he was under duress or forced to make these statements. It rebuts that notion. Especially if
accurate at the very end of the statement where he states that he hasn’t been threatened or forced to do anything.
Secondly, the Court believes that under the letter and spirit of the prior inconsistent statement, [hearsay excep-
tions] – The prior inconsistent statement is [substantive] evidence, Brady, its progeny, as well as the Rules of
Evidence itself that the jury is entitled and should hear exactly what he said on that prior in the recorded statement.
So over your objection it will be admitted.

(T.T. 297).

Appellant was not unfairly prejudiced by the admission of Pendleton’s statement and the Trial Court did not err in admitting it
as a prior inconsistent statement. See Commonwealth v. Jacobs, 639 A.2d 786, 790-791 (Pa. 1994) (trial court properly admitted
prior inconsistent preliminary hearing testimony and tape recorded statement to police as substantive evidence). See also
Commonwealth v. Sholcosky, 719 A.2d 1039, 1045 (Pa. 1998) (defense counsel choosing to not cross examine the witness does not
render the prior inconsistent statement inadmissible as substantive evidence); Commonwealth v. Wilson, 707 A.2d 1114, 1118 (Pa.
1998) (contemporaneous electronic audio recording satisfies requisite level of reliability such that it may be admitted as substan-
tive evidence as a prior inconsistent statement).
Appellant’s claim is without merit.

V.
Appellant alleges in his fifth claim solely that “[t]he jury’s guilty verdict in this matter was against the weight of the evidence.”

This claim is characterized by a sweeping, non-specific approach which prevents the Trial Court from addressing it. See
Commonwealth v. Seibert, 799 A.2d 54, 62 (Pa. Super. 2002) (defendant’s weight of the evidence claims waived where he merely
asserted in his 1925(b) statement that the jury’s verdict was against the weight of the credible evidence as to all of the charges).
Appellant’s claim is waived.11

VI.
Appellant alleges in his sixth claim that the evidence was insufficient to support the convictions of first degree murder, robbery,

and conspiracy to commit robbery. Appellant does not specify which elements of the three charges he is challenging. Given the
lack of specificity engendered by this claim the Trial Court cannot address it. In this regard the Pennsylvania Superior Court
has stated:

If Appellant wants to preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify
the elements upon which the evidence was insufficient. This Court can then analyze the element or elements on
appeal. The instant 1925(b) statement simply does not specify the allegedly unproven elements. Therefore, the
sufficiency issue is waived.

Commonwealth v. Williams, 959 A.2d 1252, 1258 (Pa. Super. 2008) (citations and quotations omitted). Appellant’s claim is waived.12

VII.
Appellant alleges in his seventh claim that the sentence imposed is excessive because the Trial Court sentenced Appellant

consecutively for robbery and conspiracy, and because Appellant had already received a life sentence such that any additional
sentence was unnecessary. This claim is without merit.
Generally, the decision of whether to run sentences concurrently or consecutively lies in the sound discretion of the sentencing

court. Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). A challenge to the decision to sentence consecutively rather
than concurrently will only raise a substantial question where that decision “raises the aggregate sentence to, what appears upon
its face to be, an excessive level in light of the criminal conduct at issue in the case.” Commonwealth v. Dodge, 77 A.3d 1263, 1269
(Pa. Super. 2013). Here, Appellant was convicted of first degree murder, robbery, and conspiracy to commit robbery, and was
sentenced to an aggregate term of incarceration of life plus twelve to twenty-four years. In so sentencing, the Trial Court
considered several factors, including: (1) sentencing guidelines; (2) pre-sentence report; (3) trial testimony; (4) Appellant’s
employment history; (5) Appellant’s family history; (6) protection of the community; and (7) the impact on the victim’s family.
Sentencing Transcript, August 5, 2013, at 6-10. Appellant has not set forth a plausible argument that his aggregate sentence is
prima facie excessive given the extensive and violent criminal conduct at issue, and thus Appellant has failed to raise a substan-
tial question. See Commonwealth v. Hall, 554 A.2d 919, 923-924 (Pa. Super. 1989) (defendant failed to raise substantial question
that his consecutive sentences of life for murder, four to ten years for kidnapping, and six to fifteen years for robbery were exces-
sive); see also Commonwealth v. Causey, 833 A.2d 165, 177 (Pa. Super. 2003) (conspiracy and completed offense which is the object
of the conspiracy are separate and distinct offenses and do not merge for sentencing purposes).
Appellant’s claim is without merit.

VIII.
Appellant alleges in his final claim that the Trial Court erred in denying his post sentence motions without a hearing. This claim

is without merit.
The Pennsylvania Rules of Criminal Procedure provide that the “judge shall also determine whether a hearing or argument on

the motion is required, and if so, shall schedule a date or dates certain for one or both.” Pa. R. Crim. P. 720(B)(2)(b). There is no
requirement that oral argument be heard on every post sentence motion. Pa. R. Crim. P. 720 cmt. (2007). Appellant raised several
issues in his post sentence motion requesting the trial court to set aside the verdict and grant Appellant a new trial and/or a new
sentencing hearing, based on his allegations that the trial court erred when it: (1) failed to grant Appellant’s request to postpone
the start of trial; (2) failed to grant Appellant’s motion to suppress; (3) failed to grant Appellant’s request for a medical/psychiatric
expert; (4) admitted the newspaper photograph; (5) admitted the audio recorded statement of Raymond Pendleton; (6) sentenced
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Appellant to life in prison without the possibility of parole; (7) sentenced Appellant to consecutive sentences; (8) failed to grant
motion for judgment of acquittal; and (9) failed to set aside the verdict. Most of these claims were raised separately in Appellant’s
Concise Statement and discussed at length above. See supra pp. 9-23. The Trial Court found those claims, and the remaining
claims, to be without merit on the face of the record. It is within the discretion of the court whether to grant an evidentiary hear-
ing on post sentence motions, and the Trial Court did not abuse its discretion in deciding to not hold a hearing in this instance. See
Commonwealth v. Gaffney, 702 A.2d 565, 566 (Pa. Super. 1997) (under prior identical Pa. R. Crim. P. 1410(B)(2)(b), defendant failed
to argue that court abused its discretion in denying defendant’s post sentence motion to reconsider sentence without a hearing and
denial of hearing did not deny defendant of his due process rights); Commonwealth v. Castro, 93 A.3d 818, 827-828 (Pa. 2014) (post
sentence motion hearings are “not meant to function as a fishing expedition for any possible evidence that may support some
speculative claim”).
Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 15, 2015

1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 903(c).
3 18 Pa. C.S. § 6105(a)(1).
4 18 Pa. C.S. § 3701(a)(1)(i).
5 18 Pa. C.S. § 6106(a)(1).
6 The designation “T.T.” followed by numerals refers to Trial Transcript, May 13-20, 2013.
7 The designation “M.T.” followed by numerals refers to Transcript of Suppression Hearing, May 9, 2013.
8 Kevin Morgan was originally a suspect in the shooting death of Joseph Boone but was eventually eliminated as such. (T.T. 381).
9 Counsel chose not to call them as witnesses.
10 Pendleton was charged at criminal information (CC 201212738). Pendleton’s truthful testimony at Appellant’s trial was a condi-
tion of the plea offer from the Commonwealth, scheduled for trial after Appellant’s trial. However, once Pendleton took the stand
and recanted his earlier statement the Commonwealth withdrew the original plea offer. Pendleton pled guilty on November 20,
2013, to third degree murder, conspiracy, and robbery, and was sentenced to an aggregate term of imprisonment of twenty-two
years six months to fifty years.
11 Even if the Superior Court was to address Appellant’s claim, it is clear that the verdict was not against the weight of the evidence,
and Appellant’s claim is without merit. See Commonwealth v. King, 959 A.2d 405, 410-411 (Pa. Super. 2008) (verdicts of first degree
murder and carrying a firearm on public streets of Philadelphia not against the weight of the evidence regardless of lack of phys-
ical evidence where two eyewitnesses observed defendant with firearm and identified defendant as the shooter); Rucci, 670 A.2d
at 1133-1137 (defendant failed to carry burden on weight claim where convictions for burglary, robbery, and first degree murder
were supported by defendant’s confession and corroborated by eyewitness testimony and defendant’s confession to another
inmate).
12 Even if the Superior Court was to address Appellant’s claim, it is clear that the evidence was sufficient to establish the crimes of
first degree murder, robbery and conspiracy, and Appellant’s claim is without merit. Specifically, the evidence included: (1) the
testimony of co-actor Raymond Pendleton; (2) Appellant’s confession; (3) testimony of James Anderson who was able to identify
Appellant and Upshur even though they were masked based upon his familiarity with them, their eyes, height, and that they were
wearing the same clothes from earlier that morning; (4) eyewitness testimony of the victim’s dying words about who robbed and
shot him; and (5) testimony from an eyewitness about the fight during the robbery. (T.T. 199-217, 221-222, 259-266, 298-312, 332-
346). See Commonwealth v. Spencer, 639 A.2d 820, 822-824 (Pa. Super. 1994) (evidence sufficient to sustain convictions of robbery
and criminal conspiracy where eyewitness identified defendant as masked robber, and this identification was corroborated by the
testimony of defendant’s accomplice). See also Commonwealth v. Brown, 52 A.3d 1139, 1171 (Pa. 2012) (evidence sufficient to
sustain murder conviction based on repudiated out-of-court statements).

Commonwealth of Pennsylvania v.
Anthony Scholl, Jr.

Criminal Appeal—Suppression—Homicide (Attempt)—Evidence—Violation of Right to Counsel—
Defendant Questioned by Police while Incompetent to Stand Trial—Invalid Miranda Waiver—
Precluding Defense Witnesses as Irrelevant—Statement Released to Media while Trial in Progress

Only the defendant may invoke his right to counsel; attorney’s statements asking police not question defendant
is not a proper invocation.

No. CC 201304828. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 16, 2015.
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OPINION
PROCEDURAL HISTORY
Appellant, Anthony Scholl, Jr., was charged by criminal information (CC 201304828) with one count of criminal attempt homi-

cide,1 one count of aggravated assault,2 and one count of recklessly endangering another person.3

Appellant proceeded to a jury trial on March 3-5, 2014, at the conclusion of which he was found guilty of criminal attempt homi-
cide, aggravated assault, and recklessly endangering another person.

On July 17, 2014, Appellant was sentenced by the Trial Court to the following:
Count one: criminal attempt homicide – seven to fourteen years’ incarceration to be followed by five years’ probation;
Count two: aggravated assault – no further penalty;
Count three: recklessly endangering another person – two years’ probation to be served consecutive to the period of probation

imposed at count one.
Appellant filed a timely notice of appeal on August 14, 2014.

STATEMENT OF ERRORS ON APPEAL 
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant framed them:

a. The Trial Court erred by denying the omnibus pretrial motion. Specifically, when the police transported the
Defendant, in a police car, from the Allegheny County Jail to the City of Pittsburgh Police Homicide Office, in hand-
cuffs and leg-irons, with absolutely no ability to terminate the encounter and no reasonable belief that he could
terminate the encounter, the Defendant was seized and detained. Further, whether the detention was a custodial
detention or an investigatory detention, no reasonable suspicion or probable cause existed to justify the detention
under either theory. Additionally, any statement(s) made by the Defendant during the illegal detention was illegally
obtained as the fruit of the illegal detention and this Honorable Court erred when it ruled to the contrary in violation
of the Fourth and Fourteenth Amendments to the United States Constitution and Article I §§ 8 and 9 of the
Pennsylvania Constitution.

b. The Trial Court erred by denying the omnibus pretrial motion. Specifically, the Defendant had invoked his right to
counsel and had already hired and retained Attorney Daniel Joyce, who informed the police that he was in fact the
Defendant’s attorney and that he (the Defendant) was not mentally sound and hadn’t yet cleared the behavior clinic,
when the police transported him from the Allegheny county Jail to Pittsburgh Police Homicide headquarters. Further,
his already retained attorney, Daniel Joyce, after learning that the Defendant was in police custody and having been
transported from the jail to the homicide office where the interrogation of the Defendant was about to begin, tele-
phoned the detectives and informed them that: 1) he (Attorney Joyce) represented the Defendant; 2) the Defendant
was in no condition to speak because of his mental health status; 3) he (attorney Joyce) wanted to be present during
any further proceedings; 4) that the Defendant wished to remain silent. The police therefore ignored and disregarded
all of the requests made by Defendant’s counsel. In essence, the police knew the Defendant was represented by counsel
and that counsel communicated –as set forth above- with police about his desire to be present and that the Defendant
was to make no statements with or without his presence given his mental health condition.

As such, for the reasons set forth above, this Court erred when it denied the Defendant’s motion to suppress the
statements made during the above referenced interrogation at the homicide office in violation of the right to counsel
during the custodial interrogation pursuant to the Defendant’s Fifth Amendment United States Constitution and
Article I § 9 of the Pennsylvania Constitution.

c. The Trial Court erred by denying the omnibus pretrial motion. Specifically, the Defendant had invoked his right to
counsel and had already hired and retained Attorney Daniel Joyce, who informed the police that he was in fact the
Defendant’s attorney and that he (the Defendant) was not mentally sound and hadn’t yet cleared the behavior clinic,
when the police transported him, in shackles, from the Allegheny County Jail to Pittsburgh Police Homicide head-
quarters. Further, his already retained attorney, Daniel Joyce, after learning that the Defendant was in police custody
and having been transported from the jail to the homicide office where the interrogation of the Defendant was
about to begin, telephoned the detectives and informed them that: 1) he (Attorney Joyce) represented the Defendant;
2) the Defendant was in no condition to speak because of his mental health status; 3) he (Attorney Joyce) wanted to
be present during any further proceedings; 4) that the Defendant wished to remain silent. The police ignored and
disregarded all of the requests made by Defendant’s counsel and the police knew the Defendant was represented by
counsel and that counsel communicated –as set forth above- with police about his desire to be present and that the
Defendant was to make no statements with or without his presence given his mental health condition. Therefore, the
police effectively denied the Defendant access to his privately retained attorney.

As such, for the reasons set forth above, this Court erred when it denied the Defendant’s motion to suppress the
statements made during the above referenced interrogation at the homicide office in violation of the right to counsel
during the custodial interrogation which essentially was an accusatory critical stage of the criminal prosecution,
which violated the Defendant’s right to counsel pursuant to the Sixth Amendment United States Constitution and
Article I § 9 of the Pennsylvania Constitution.

d. The Trial Court erred by denying the omnibus pretrial motion. Specifically, during the suppression hearing, there
was testimony elicited form the Defendant’s former attorney, Daniel Joyce, and the Defendant’s mother, Patricia
Arlett, along with physical exhibits, namely, psychiatric medical records about the Defendant’s mental health status
prior and subsequent to the custodial detention and interrogation. In fact, the Defendant, at the time Pittsburgh Police
homicide detectives interrogated and extracted a confession out of the him, the Allegheny County Behavior
Assessment Clinic, specifically, Dr. Martone, opined that he was not fit to stand trial and thus had his preliminary
hearing on an entirely separate matter at Magistrate Thomas Torkowsky’s office postponed until he cleared the behavior
assessment. Additionally, it is specifically noted that prior to the interrogation, the Defendant was voluntarily admitted
into the Jefferson Regional Medical Center Psychiatric Unit and immediately following the interrogation, the
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Defendant was involuntarily committed to Torrance State Hospital per order of the Honorable Jeffrey A. Manning of
the Court of Common Pleas of Allegheny County. Therefore, the statement made was not knowingly and voluntarily
made due to the coercive methods used by the police to extract said incriminating statement. Further, the purported
Miranda waiver was not knowingly, intelligently, and voluntarily effectuated.

e. The Trial Court erred by denying the Defendant his Sixth Amendment right at trial to confront witnesses on the
issue of 1) voluntariness of the Defendant’s statement; 2) the issue of the Defendant’s Fifth Amendment right to
silence; 3) and the Defendant’s Sixth Amendment right to counsel. Specifically, during the suppression hearing, testi-
mony was introduced from Attorney Daniel Joyce, Patricia Arlett, and Detectives McGee and Bolin that Attorney
Joyce already was retained by the Defendant and communicated to said detectives the same and told the police that
he not only demanded to be present during any questioning of the Defendant by the police, but in addition, the
Defendant wished to remain silent. Furthermore, Attorney Joyce advised Detective Bolin of the Defendant’s mental
state.

Undersigned counsel argued, after This Court denied suppression, that this same testimony should be admissible at
trial, specifically to the issue of determining voluntariness of a statement, the jury is to consider the attitudes of the
police towards the defendant, the defendant’s mental state, what was said or done by the police, the methods used by
the police, and motives, etc. 

The Trial Court sustained the Commonwealth’s objection to the admissibility of this testimony at trial, concluding
that while relevant in the suppression hearing, it was not relevant for trial. In so ruling, the Trial Court erred
in concluding that this testimony was not relevant for the jury’s consideration in determining the voluntariness of the
Defendant’s statement; especially since the testimony contained factors for the jury’s consideration in making their
determination per the standard jury instructions which were used by the jury who rendered the verdict in the
Defendant’s case.

f. The Trial Court erred by erroneously ruling that Attorney Daniel Joyce, who would have provided relevant testimony
regarding whether the statement was voluntary and whether the Miranda rights waiver was properly effectuated in
light of the fact that he called the City of Pittsburgh Police Homicide Unit Detective Hal Bolin in an attempt to invoke
his client’s right to remain silent and to inform the detective that the Defendant was laboring under mental health
issues and not in any condition to speak or understand his legal rights, prior to the Defendant making the statement,
would not be permitted to testify at trial, when the suppression court relied on said testimony, but would preclude
Attorney Joyce from being called as a witness at trial to testify about the same.

At trial, the Commonwealth introduced testimony from Detective James McGee regarding the Defendant’s Miranda
waiver. During the testimony, Detective McGee testified to the Miranda warnings waiver form and the circumstances
surrounding the waiver. Undersigned counsel objected to this testimony which was overruled. In addition, under-
signed counsel renewed his argument that he should be allowed to examine the detectives about Attorney Daniel Joyce
calling and attempting to speak with his client and stop the interview from taking place. The Honorable Edward J.
Borkowski overruled the objection and also ruled that Judge Manning’s prior ruling on the issue would remain firm.

In so ruling, the Trial Court erred in concluding that this testimony was not relevant for the jury’s consideration
in determining the voluntariness of the Defendant’s statement in light of Miranda, especially since the testimony
contained factors for the jury’s consideration in making their determination per the standard jury instructions
which were used by the jury who rendered the verdict in the Defendant’s case. In so doing, this denied the
Defendant his right to due process.

g. The Trial Court erred by erroneously ruling that Dr. Martone, who would have provided relevant testimony
regarding whether the statement was voluntary and also that she assessed/evaluated the Defendant prior making the
statement, would not be permitted to testify at trial, when the suppression court relied on said diagnosis, but would
preclude her from being called as a witness at trial.

The Trial Court sustained the Commonwealth’s objection to the admissibility of this testimony at trial, concluding
that while relevant in the suppression hearing, it was not relevant for trial. In so ruling, the Trial Court erred
in concluding that this testimony was not relevant for the jury’s consideration in determining the voluntariness of the
Defendant’s statement; especially since the testimony contained factors for the jury’s consideration in making their
determination per the standard jury instructions which were used by the jury who rendered the verdict in the
Defendant’s case. In so doing, this denied the Defendant his rights to due process and a fair trial.

h. The Trial Court erred by not granting undersigned counsel’s motion for a mistrial when the Commonwealth
released to the media the Defendant’s taped confession while the trial was in progress considering the high-profile
nature of the case. The premature releasing of the statement adversely impacted the jury’s impartiality and its
duty to only consider the evidence presented at trial in the confines of the trial setting and not from external
sources. This error was exacerbated by the fact that the Trial Court denied the Defendant’s proposed voir dire
which specifically addressed the pretrial publicity issues. In so doing, this denied the Defendant his rights to due
process and a fair trial.

FACTS
On September 5, 2012, at approximately 10:30 P.M., Colin Albright rode his bicycle from the Squirrel Hill section of the

City of Pittsburgh to the South Side section of the city. As he traveled along Hot Metal Street, Albright exited the bike path
and entered the roadway in front of Appellant’s vehicle. Albright’s actions apparently offended Appellant who was driving
his vehicle on Hot Metal Street. Consequently, Appellant followed Albright as he made his way to a set of city steps which
led from Harcum Way to Josephine Street. Albright began to ascend the steps towards his home, which was on Josephine
Street, carrying his bicycle over his shoulder. Appellant parked his vehicle and ran up the stairs to confront Appellant.
(T.T.(I) 38, 40-41, 43; T.T.(II) 39-40, 42, 174-176).4
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When Albright heard Appellant approaching from behind, Albright moved out of the way to allow Appellant to pass him on the
stairs. Instead, Appellant stopped and began to stab Albright in the back of the head and shoulder. Albright, believing he was being
robbed, told Appellant that he could take the bicycle. Appellant grabbed Albright by the top of the head, and slit Albright’s throat
lengthwise, from ear to ear. At the same time, Albright pushed the bicycle towards Appellant, who took the bicycle, ran down the
steps, threw the bicycle over the railing, and fled in his car. (T.T.(I) 43-46; T.T.(II) 50).
Albright immediately called 911 and wrapped his shirt around his neck in an attempt to stop the bleeding. The 911 dispatcher

was unable to ascertain Albright’s location without a street address, so Albright made his way to the Birmingham Bridge Tavern,
which was approximately four blocks away, to await assistance. (T.T.(I) 46-52; T.T.(II) 31-32, 43). Albright was emergently trans-
ported to the hospital where he remained for approximately five days. Appellant had severed Alrbight’s external jugular vein and
several other arteries in his neck. Albright received twenty-one sutures in his neck and fifteen staples for the stab wounds to his
head. At the time of trial, Albright was still undergoing physical therapy and had significant and permanent scarring to his head,
shoulder, and neck. (T.T.(I) 33, 53-56; T.T.(II) 7, 11, 14, 17).
Albright assisted the police in creating a composite sketch of his attacker. (T.T.(II) 17, 108-112). Upon further investigation and

tips received from the public, Appellant was identified as a suspect. Albright identified Appellant from a photo array as being very
similar to the individual who attacked him, and Appellant confessed to the attack during a subsequent interview. (T.T.(II) 23, 167-
180, 200). Based upon the foregoing, Appellant was charged as noted hereinabove.

DISCUSSION
I.
Appellant alleges in his first four claims that the Honorable Jeffrey A. Manning erred in denying his motion to suppress his

confession. The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to
suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). Specifically, Appellant alleged in his
motion to suppress that his statements to police should be suppressed based on the arguments that:

a. no probable cause or reasonable suspicion existed to justify the detention of the Defendant for the above mentioned 
assault;

b. the police knew that the Defendant was represented by counsel and were specifically told not to speak to the 
Defendant and did in fact speak with the Defendant while his attorney was not present; 

c. the police knew that the Defendant suffered from mental illness and that his will could be easily overcome;

d. the police subjected the Defendant to questioning for five hours until a statement was extracted from him;

e. the statement extracted from the Defendant was given by him against his will and therefore involuntary because
of the coercive tactics of the police and other surrounding circumstances of his interrogation;

f. at no time prior to giving the statement was the Defendant advised of his right of silence under the Pennsylvania
and United States Constitutions nor that his statements and evidence obtained based upon his statements could be 
used against him;

g. the defendant did not intelligently, knowingly and voluntarily waive his Pennsylvania and United States constitu-
tional rights in regard to his interrogation;

h. no other legal basis existed to justify the actions of the police therein.

Omnibus Pre-trial Motion, July 9, 2013. A suppression hearing was held on December 2-3, 2013, at which time Judge Manning
heard the testimony of Detective McGee, along with the defense witnesses Attorney Daniel Joyce, Patricia Arlett, and Detective
Bolin, as well as the argument of both counsel. At the conclusion of the hearing Judge Manning took the motion to suppress under
advisement. (M.T. 114).5

A.
Appellant first argues that his statement should have been suppressed because he was illegally detained. Appellant was

housed in the Allegheny County Jail on unrelated charges. On October 25, 2012, detectives from the homicide office transported
him to their office to be interviewed about the stabbing of Albright. (M.T. 8, 81). However, contrary to Appellant’s argument that
this situation resulted in the arrest of Appellant for the instant offense, the transportation order was merely the procedural
means used to interview an incarcerated suspect. (M.T. 8, 81) Appellant was not arrested for the stabbing of Albright at the time
of his interview, and he was free to request that the interview be terminated and that he be returned to the jail at any time, which
he chose not to do. (M.T. 82-83, 85). Thus while Appellant was in custody on unrelated charges, he was free to terminate the
contact with the homicide detectives on this case. Appellant was not illegally detained under the United States or Pennsylvania
constitutions, and Judge Manning’s decision to deny the suppression is supported by the record. See Commonwealth v. Watkins,
750 A.2d 308, 313-314 (Pa. Super. 2000) (defendant who was transported from jail to police station on unrelated charges was not
arrested as a result of the transportation order, and statement was found to be voluntary where defendant read and waived his
Miranda rights and did not assert any physical or psychological misconduct or intimidation by the police). Appellant’s claim is
without merit.

B.
Second, Appellant alleges that Judge Manning erred in denying his motion to suppress his confession based on the argument

that Appellant invoked his right to counsel. On October 24, 2012, Attorney Joyce called the police and told them that he represented
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Appellant on two unrelated pending criminal cases and he requested that police not speak to Appellant regarding the Alrbight
stabbing. Appellant was transported to the homicide office on October 25, 2012, and prior to Appellant providing a statement,
Appellant’s mother tried unsuccessfully to reach Attorney Joyce. (M.T. 13, 22-23, 29-30, 39, 55-56, 58, 62, 77, 80-81). Regardless of
Attorney Joyce’s communication or Appellant’s mother’s actions, only Appellant could invoke his right to counsel under the Fifth
Amendment. See Commonwealth v. Keaton, 45 A.3d 1050, 1067 (Pa. 2012) (Fifth Amendment right to counsel applies only when
the suspect has expressed his wish for lawyerly assistance in dealing with the custodial interrogation). The suppression hearing
demonstrated that Appellant clearly waived his right to counsel. Specifically, Appellant was aware that he had an attorney, and with
that knowledge, after Detective McGee read him each question on the Miranda rights form, Appellant answered “yes,” waiving
those rights, and added, “fuck the attorney.” (M.T. 10-13). Appellant then read through the questions and answers and signed his
name to the form. (M.T. 12). Appellant waived his right to counsel and Judge Manning properly denied Appellant’s motion to
suppress. See Commonwealth v. Rushing, 71 A.3d 939, 951 (Pa. Super. 2013) (only the accused can invoke right to counsel, and
there was no Miranda violation where attorney was at police station attempting to speak to defendant given that defendant was
aware of his constitutional rights and waived them), rev’d on other grounds, 99 A.3d 416 (Pa. 2014); Commonwealth v. Steward; 775
A.2d 819, 827 (Pa. Super. 2001) (suppression court was in the best position to gauge the credibility of suppression witnesses, and
reviewing court will not disturb suppression court’s conclusion that defendant knowingly and voluntarily waived his Miranda
rights where nothing in the record calls into question that credibility determination). See also Watkins, 750 A.2d at 314. Appellant’s
claim is without merit.

C.
Appellant’s third claim is predominately a word-for-word reproduction of Appellant’s second claim. It appears to the Trial

Court that this claim was perhaps an alternate draft for Appellant’s second claim. Regardless, it is redundant and is therefore
waived. Pa. R. App. P. 1925(b)(4)(iv). See supra Part I.B.

D.
Fourth, Appellant alleges that the court erred in denying his motion to suppress based on the argument that Appellant’s

mental health issues rendered his Miranda waivers unknowing and involuntary. This claim is without merit.
The Commonwealth bears the burden during a suppression hearing to establish that a confession made by the defendant

during a custodial interrogation was made after a voluntary and knowing waiver of a defendant’s Miranda rights. Commonwealth
v. Harrell, 65 A.3d 420, 434 (Pa. Super. 2013). The Superior Court has outlined the admissibility of such statements as follows:

A confession obtained during a custodial interrogation is admissible where the accused’s right to remain silent and right
to counsel have been explained and the accused has knowingly and voluntarily waived those rights. The test for deter-
mining the voluntariness of a confession and whether an accused knowingly waived his or her rights looks to the totality
of the circumstances surrounding the giving of the confession. . . . When assessing voluntariness pursuant to the totality
of the circumstances, a court should look at the following factors: the duration and means of the interrogation; the phys-
ical and psychological state of the accused; the conditions attendant to the detention; the attitude of the interrogator; and
any and all other factors that could drain a person’s ability to withstand suggestion and coercion.

Harrell, 65 A.3d at 433-434 (citations and quotations omitted). As noted above, the suppression hearing established that Appellant
waived his Miranda rights. See supra Part I.B. The record supports Judge Manning’s conclusion that while Appellant suffered from
mental illness, Appellant nonetheless voluntarily provided a statement to the detectives after waiving his Miranda rights, and thus
Judge Manning properly denied Appellant’s motion to suppress his statement. (M.T. 9, 18-19, 33). Opinion and Order of Court,
January 8, 2015, at 14-17. See Commonwealth v. Logan, 549 A.2d 531, 537-538 (Pa. 1988) (defendant waived Miranda rights despite
mental illness where he understood the right he was surrendering and the consequence of that choice).
Appellant’s claim is without merit.

II.
Appellant next alleges that Judge Manning erred in barring admission of certain testimony from Attorney Joyce, Patricia Arlett,

and detectives McGee and Bolin. Specifically, Appellant wanted to call these witnesses in order to establish that Attorney Joyce
was retained by Appellant, Attorney Joyce told police he wanted to be present for any questioning of Appellant and that Appellant
wished to remain silent, and that Attorney Joyce advised Detective Bolin of Appellant’s mental state. The admissibility of evidence
resides in the sound discretion of the trial court and will not be overturned absent a clear abuse of discretion. Commonwealth v.
Gray, 867 A.2d 560, 569-570 (Pa. Super. 2005). Judge Manning granted the Commonwealth’s motion in limine to the extent that
Appellant was not permitted to call Attorney Joyce as a witness, and could not elicit testimony from other witnesses regarding
Attorney Joyce’s attempts to stop the questioning of Appellant. Judge Manning properly ruled that the testimony of Attorney Joyce
and the attempt to stop the interview was irrelevant and did not constitute a legal defense. Pretrial Motion, March 3, 2014, at 6.
See Rushing, 71 A.3d at 951 (only the accused can invoke right to counsel, and there was no Miranda violation where attorney was
at police station attempting to speak to defendant given that defendant was aware of his constitutional rights and waived them),
rev’d on other grounds, 99 A.3d 416 (Pa. 2014); see also supra Part I.B. This claim is without merit.

III.
Appellant next alleges that the Trial Court erred in not overturning Judge Manning’s prior ruling regarding the admissibility

of Attorney Joyce’s testimony on the voluntariness of Appellant’s statement to police. Under the law of the case doctrine, judges
of coordinate jurisdiction should not alter an earlier resolution of a legal question. Commonwealth v. Turner, 73 A.3d 1283, 1286
(Pa. Super. 2013); Commonwealth v. King, 999 A.2d 598, 600 (Pa. Super. 2010). Departure from this rule is admitted only in excep-
tional circumstances where:

[t]here has been an intervening change in the controlling law, a substantial change in the facts or evidence giving rise
to the dispute in the matter, or where the prior holding was clearly erroneous and would create a manifest injustice if
followed.

Commonwealth v. Hernandez, 39 A.3d 406, 412 (Pa. Super. 2012). Here, Appellant has not alleged a change in law, facts or
evidence, nor has he put forth a valid argument that the prior holding was erroneous. As such, the Trial Court properly followed
the coordinate jurisdiction rule in not overturning the prior ruling of Judge Manning. See Hernandez, 39 A.3d at 412 (court prop-
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erly followed coordinate jurisdiction rule where defendant did not allege change in law or facts, and failed to establish that the
prior ruling was clearly erroneous); see also supra Part II.
Appellant’s claim is without merit.

IV.
Appellant next alleges that the Trial Court erred in not allowing Doctor Martone to testify regarding the voluntariness of

Appellant’s statement to police. Prior to trial Judge Manning ruled that Doctor Martone’s testimony was not admissible because
she is part of the court. (Pretrial Motion Transcript, March 3, 2014, at 10). The Trial Court properly respected this prior ruling of
Judge Manning. See Hernandez, 39 A.3d at 412. Appellant’s claim is without merit.

V.
Finally, Appellant alleges that the Trial Court erred when it denied the motion for mistrial following the release of Appellant’s

taped confession to the media during trial. This claim is without merit.
The decision whether to grant a motion for mistrial is a matter left to the discretion of the trial court. A court should only grant

a mistrial when the prejudicial event “may reasonably be said to deprive the defendant of a fair and impartial trial.”
Commonwealth v. Fetter, 770 A.2d 762, 768 (Pa. Super. 2001). Here, Appellant moved for a mistrial on March 4, 2014, following
the release of Appellant’s taped confession to the media. (T.T.(II) 245). Appellant’s taped statement had been admitted into
evidence earlier that day and played for the jury. (T.T.(II) 172-180). Once evidence is admitted at trial, it becomes part of the
public judicial record and media outlets have a right of access to it. See Commonwealth v. Upshur, 924 A.2d 642, 647-648 (Pa.
2007). The Trial Court noted that the jury heard Appellant’s statement that day, and that the jurors were instructed at the begin-
ning of the case that they were not to listen to any news accounts of the case and were to base their decision solely on the
evidence heard within the four corners of the courtroom. (T.T.(I) 5-6, 11-13; T.T.(II) 246). While the Trial Court did not subse-
quently provide a new instruction in that regard, the jurors were instructed at the start of the trial to base their verdict solely on
the evidence received within the courtroom, and to avoid media coverage of the case. (T.T.(I) 5-6, 11-13). Thus, the Trial Court
did not err in denying the motion for mistrial. Commonwealth v. Coon, 26 A.3d 1159, 1166 (Pa. Super. 2011) (it is assumed that
juries follow all jury instructions).
Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 15, 2015
1 18 Pa. C.S. § 901(a).
2 18 Pa. C.S. § 2702(a)(1).
3 18 Pa. C.S. § 2705.
4 The designation “T.T.(I)” followed by numerals refers to Trial Transcript, March 3, 2014. The designation “T.T.(II)” refers to Trial
Transcript, March 3-5, 2014.
5 The designation “M.T.” followed by numerals refers to Suppression Hearing Transcript, December 2-3, 2013. No findings of fact,
conclusions of law, or order denying the suppression motion were filed prior to the filing of this appeal. Apparently Judge Manning
had written an opinion and an order of court dated December 29, 2013, which were inadvertently not filed. On January 8, 2015,
Judge Manning filed Findings of Fact and Conclusions of Law, and the order denying Appellant’s suppression motion.

Commonwealth of Pennsylvania v.
Jayquon Massey

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Justification Defense—
Trial Counsel Did Not Give Voluntary Manslaughter Instruction—Reasonable Basis

Defense counsel’s tactic to secure acquittal and not seek voluntary manslaughter instruction was not ineffective.

No. CC 2008-3771. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—January 21, 2015.

OPINION
The Petitioner appeals from this court’s October 10, 2014 Order dismissing his petition under the Post Conviction Relief Act

(“PCRA”). Petitioner was charged in a three-count criminal information with (1) Criminal Homicide (18 Pa. C.S. §2501), (2)
Firearms Not to be Carried without a License (18 Pa. C.S. §6106(a)(1), and (3) Recklessly Endangering Another Person (“REAP”)
(18 Pa. C.S. §2705). On October 23, 2008, a jury found him guilty of First-Degree Murder and also convicted him of the other two
(2) counts of the information. On December 19, 2008, Petitioner was sentenced to the mandatory sentence of life without parole,
and he was given a concurrent two (2) to four (4) years of imprisonment for the weapons offense. No further penalty was imposed
at the remaining count. The court notes that the Honorable John K. Reilly served as the trial and sentencing judge in this case, and
the matter was transferred to this court following his passing.
Petitioner’s judgment of sentence subsequently was affirmed, and on September 12, 2012, Petitioner filed a pro se petition under

the PCRA. An Amended PCRA Petition was filed following the appointment of counsel, and on October 10, 2014, after considering
the arguments set forth in the Amended Petition, and the Commonwealth’s response thereto, this court dismissed the petition with-
out a hearing. This timely appeal followed.
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On October 21, 2014, Petitioner filed his “Concise Statement of Errors,” raising only one issue for review:

1. THE TRIAL COURT ERRED IN DENYING APPELLANT’S PCRA PETITION SINCE TRIAL COUNSEL WAS
INEFFECTIVE FOR SPECIFICALLY ASKING THE TRIAL COURT NOT TO GIVE A JURY INSTRUCTION ON
VOLUNTARY MANSLAUGHTER, RESULTING IN THE JURY BEING PRECLUDED FROM CONSIDERING
IMPERFECT SELF-DEFENSE.

Concise Statement of Errors, p. 4.

“On appeal from the denial of PCRA relief, an appellate court’s standard of review is whether the ruling of the PCRA court
is free of legal error and supported by the record.” Commonwealth v. Jones, 932 A.2d 179, 181 (Pa. Super. 2007). For the reasons
that follow, this court did not err in denying Petitioner’s request for relief under the PCRA.

I. FACTUAL BACKGROUND
The underlying facts, as set forth in Judge Reilly’s Opinion dated July 30, 2009, are as follows:

The incident in question occurred on November 21, 2007, at approximately 6:15 PM at a bus stop on the north side
area of the city of Pittsburgh. The victim was struck in the neck by a bullet fired by the defendant, while she and her
boyfriend were walking from the bus stop with their Thanksgiving groceries. The defendant had fired at a burgundy
SUV that had driven by. The general facts are as follows: The defendant would visit this north side neighborhood on
a daily basis because his girlfriend at the time had lived there. The defendant knew the victim as well as the victim’s
children, given his testimony that the victim was his cousins’ mom. The defendant on the day prior to the incident had
been in this neighborhood with a friend and was robbed at gunpoint by unidentified persons in a burgundy SUV. The
following evening (November 21, 2007) the defendant was again in this north side neighborhood. The victim’s 14-year-
old son had observed and encountered the defendant prior to the incident. He testified that he had seen the defendant
in the neighborhood every day, and on the night of the incident he observed a burgundy Escalade which he had seen
the last several days in the area. He testified that the driver of the burgundy Escalade at some point got out of the
vehicle and was taunting the defendant. The 14-year-old also testified that after the vehicle had passed, the defendant
was in the middle of the street trying to shoot at the vehicle. The witness testified that the defendant had said his gun
had jammed and did not discharge. At one point, the defendant asked to use his cell phone. The defendant denied the
allegations that he attempted to shoot at the vehicle while standing in the middle of the street or that the gun had
jammed. Subsequently, when the vehicle passed again the defendant fired shots that ultimately struck the innocent
victim across the street. Various witnesses testified that they heard multiple shots fired. Their recollections varied
from four to six shots. The Pittsburgh Police recovered two .38 caliber shell casings from where the defendant was
believed to be standing in a grassy area. The defense contended that the victim’s son had given him the gun, and
the defendant had initially pointed it at the SUV in an attempt to scare them away. When the vehicle returned, the
defendant testified that an arm protruded from the vehicle with a gun pointed at him. At that time the defendant
shot twice. No other witnesses observed the arm with a gun from the Escalade window.

Trial Court Opinion, July 30, 2009, pp. 2-4.

II. DISCUSSION
Petitioner claims that he received ineffective assistance of counsel because his trial counsel chose to forego an instruction on

Voluntary Manslaughter, thereby limiting the jury’s consideration to First-Degree Murder, Third-Degree Murder, and Involuntary
Manslaughter. It is “well-established that counsel is presumed effective, and the defendant bears the burden of proving ineffec-
tiveness.” Commonwealth v. Ligons, 971 A.2d 1125, 1137 (Pa. 2009). In order to “overcome this presumption,” the Petitioner “must
satisfy a three-pronged test” and demonstrate the following:

(1) the underlying substantive claim has arguable merit; (2) counsel whose effectiveness is being challenged did not
have a reasonable basis for his or her actions or failure to act; and (3) the petitioner suffered prejudice as a result of
counsel’s deficient performance. A claim of ineffectiveness will be denied if the petitioner’s evidence fails to meet any
of these prongs.

Ligons, supra, at 1137 (internal citations omitted). In employing this test, the Pennsylvania Supreme Court has offered the
following guidance:

We cannot emphasize strongly enough [] that our inquiry ceases and counsel’s assistance is deemed constitutionally
effective once we are able to conclude that the particular course chosen by counsel had [s]ome reasonable basis
designed to effectuate his client’s interests. The test is [n]ot whether other alternatives were more reasonable,
employing a hindsight evaluation of the record. Although weigh the alternatives we must, the balance tips in favor
of a finding of effective assistance as soon as it is determined that trial counsel’s decisions had any reasonable
basis.

Com. ex rel. Washington v. Maroney, 235 A.2d 349, 353 (Pa. 1967) (overruled on other grounds) (emphasis added). “[C]ounsel’s
strategy does not rise to the level of ineffective assistance unless “‘in light of all the alternatives available to counsel, the
strategy actually employed was so unreasonable that no competent lawyer would have chosen it.’” Commonwealth v. Farmer,
758 A.2d 173, 179 (Pa. Super. 2000) (quoting Commonwealth v. Harrison, 663 A.2d 238, 241 (Pa. Super. 1995)) (emphasis
added).

Petitioner’s request for relief under the PCRA was properly denied because Petitioner is unable to overcome the presumption
that he received effective assistance of counsel. Indeed, even if Petitioner could satisfy the first prong of the test and show that the
issue raised is of arguable merit, he is unable to prove that his counsel’s decision to preclude the jury from considering imperfect
self-defense lacked any reasonable basis designed to effectuate his interests.
After reviewing the record as a whole, it is quite apparent that counsel’s strategy at trial was to secure an outright acquittal

by vigorously pursuing a complete justification defense. From his opening and closing arguments, to his examination of
witnesses, trial counsel was focused on convincing the jury that his client’s fear was legitimate, and that his fear, as well as
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his actions, were objectively reasonable under the circumstances. Petitioner testified on his own behalf, and he claimed that,
on the day before the incident, he had been the victim of an armed robbery, and he believed that the robbers fled the scene in
a “burgundy SUV.” (TT, Vol. III, pp. 464-68, 471-72). Petitioner called witnesses to corroborate his claim that he was held up
at gunpoint and that he was “scared” and “shaken up” by the incident. (TT, Vol. III, pp. 409-10, 435-38). The day after he was
robbed, he returned to the area to visit his girlfriend, and he claimed that he was being followed throughout the day by the
same burgundy SUV that he had seen the day before. (TT, Vol. III, pp. 487-92, 506-08). He explained to the jury how he
attempted to retreat from the area because he feared that the men in the SUV were armed and after him, (TT, Vol. III, pp. 493-
94, 499-503, 509, 512-15, 519), and he tried to convince the jury that he was left with no choice but to defend himself when the
burgundy SUV drove slowly past him, and he saw an “arm come out the window” holding a gun that was pointed “right at”
him. (TT, Vol. III, p. 522).
Thus, the arguments made by his counsel, and the testimony solicited, were all aimed at persuading the jury that Petitioner

“reasonably believed that he was in imminent danger of death or serious bodily injury and that it was necessary to use deadly force
against the victim to prevent such harm,” that he was “was free from fault in provoking the difficulty which culminated in the slay-
ing,” and that he “did not violate any duty to retreat.” Commonwealth v. Mouzon, 53 A.3d 738, 740 (Pa. 2012). The defense strategy
to proceed on the theory of complete justification was even recognized by the assistant district attorney during the charge confer-
ence. (See TT, Vol. III, p. 614).
The decision of “whether to object to the trial court’s charge, to request clarification of the charge, or to request additional

points for charge is one of the tactical decisions ‘within the exclusive province of counsel.’” Commonwealth v. Sullivan, 299 A.2d
608, 610 (Pa. 1973) (quoting Commonwealth v. McGrogan, 297 A.2d 456, 457 (Pa. 1972)). Given that counsel’s objective at trial was
to establish a pure self-defense claim, he specifically requested that the Voluntary Manslaughter instruction not be given, as it may
have frustrated the attempts he made throughout the trial at establishing that his client’s fear was objectively reasonable and that
he was, therefore, justified in his use of deadly force. Counsel may also have believed that an instruction on voluntary manslaughter
could have led to a compromised verdict and subtly communicated to the jury a defense interest in the charge. See Sullivan, supra,
at 610 (noting that “[i]t was the defense preference not to indicate to the court or the jury any defense interest in a manslaughter
charge or verdict” because “as a matter of trial strategy appellant elected to seek an acquittal on the ground of self-defense and
decided to forego consideration by the jury of a verdict of guilty of voluntary manslaughter”). Accordingly, because counsel’s
decision to not pursue the voluntary manslaughter charge was part of a reasonable trial strategy to seek an outright acquittal on
the homicide charge, he cannot be faulted because his strategy ultimately proved unsuccessful. See Sullivan, supra, at 611
(“[W]hen for some reason counsel’s deliberate trial strategy ‘backfires’, the failure of the strategy cannot form the basis for relief
upon review.”).
It must be noted that there is nothing in the record to suggest that the jurors rejected Petitioner’s self-defense claim specif-

ically because they believed that his fear was objectively unreasonable under the circumstances. Rather, the evidence at trial
was such that the jurors may not have found a self-defense claim to be viable based on factual contradictions concerning key
elements of that defense. For example, the Commonwealth presented evidence that Petitioner initially attempted to fire his
weapon at the burgundy SUV shortly after he was given the weapon, but prior to the time that the actual incident occurred.
(TT, Vol. II, pp.152-54).1 The evidence also demonstrated that Petitioner could have safely retreated from the area prior to the
shooting. Petitioner did not reside in the neighborhood where the shooting occurred, and, although Petitioner testified he had
attempted to secure a ride out of the area, the jury could have found that Petitioner had every opportunity to remove himself
from the threatening situation and that he failed to make enough of an effort to leave the neighborhood. (TT, Vol. III, pp. 553).
According to Petitioner’s own version of events, he called Robert Wilds for a ride; however, instead of picking him up, Robert
met with him, provided him with a weapon, and then left in his vehicle. (TT, Vol. III, pp. 500-04, 572-74). When questioned as
to why he did not chase after Robert and demand to leave with him, Petitioner simply responded, “[i]t was too late.” (TT, Vol.
III, p. 573-74).
Thus, the jury could have very well found Petitioner’s claim of self-defense to be without merit because he provoked the attack,

did not make sufficient attempts to retreat from the area, or both. In either scenario, the imperfect self-defense instruction would
not have benefited Petitioner, as it still requires a showing that he was free from fault and that he did not violate a duty to retreat.
See Commonwealth v. Rivera, 983 A.2d 1211, 1224 (Pa. 2009) (“[A] claim of imperfect self-defense must satisfy all the requisites
of justifiable self-defense (including that the defendant was not the aggressor and did not violate a duty to retreat safely), with the
exception that imperfect self-defense involves an unreasonable, rather than a reasonable, belief that deadly force was required to
save the actor’s life.”) (emphasis in original); See also 18 Pa.C.S. § 505(b).
Ultimately, the question boils down to whether counsel’s decision to pursue a pure self-defense claim had any reasonable basis

designed to effectuate his client’s interests. Counsel’s trial strategy could have resulted in an outright acquittal on the homicide
charge, if it had proven successful. Our appellate courts have previously held that “[t]he goal of seeking complete acquittal ... does
not constitute ineffective assistance of counsel.” Farmer, supra, at 179; see also Sullivan, supra, at 611, and McGrogan, supra at
459 (finding that counsel’s trial strategy of limiting jury’s options in attempt to secure outright acquittal was reasonable).
Moreover, it would be difficult to conclude that counsel’s strategy of securing an outright acquittal was “so unreasonable that no
competent lawyer would have chosen it.’” Farmer, supra, at 179. Accordingly, Petitioner’s claim of ineffective assistance lacks
merit, and his request for relief should, therefore, be denied.

III. CONCLUSION
For the foregoing reasons, this court’s denial of Petitioner’s request for relief under the PCRA should be upheld. Trial counsel

had a reasonable basis for his decision to forego a jury instruction on Voluntary Manslaughter, which precludes Petitioner from
overcoming the presumption that he received effective assistance of counsel.

BY THE COURT:
/s/Lazzara, J.

Date: January 21, 2015

1 A witness saw Petitioner standing “in the middle of the street” after the “burgundy Escalade” drove past him for the second time
that day, and he observed Petitioner “pull[] his gun out and tr[y] to shoot” at the vehicle, but the gun failed to discharge, and
Petitioner was heard stating that the firearm had “jammed.” (TT, Vol. II, p. 143, 152-53).
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Commonwealth of Pennsylvania v.
Daniel Penn

Criminal Appeal—POSS/PWID—Suppression—Traffic Stop—Improper Detention—Challenge to Jury Member—
Improper Expert Testimony—Bolstering Witness Credibility—Cautionary Instruction

Several issues in drug delivery case including the claim of “pretext” in initiating a traffic stop.

No. CC 2012-10350. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—January 26, 2015.

OPINION
This is a direct appeal from the Judgment of Sentence entered on August 27, 2014. The Defendant was charged in a five (5)

count criminal information with (1) Possession with the Intent to Distribute a Controlled Substance (35 Pa. C.S. §116(a)(30)), (2)
Possession of a Controlled Substance (35 Pa. C.S. §116(a)(16)), (3) Possession of Marijuana (35 Pa. C.S. §116(a)(31)), (4) Delivery
or Possession with Intent to Deliver Drug Paraphernalia (35 Pa. C.S. §116(a)(33)), and (5) Duties at Stop Sign (75 Pa. C.S. §
3323(b)). Prior to trial, the Defendant filed a motion seeking to suppress the contraband that was seized as a result of a traffic stop
that took place on January 28, 2012. The Defendant’s motion was heard on July 31, 2013, and it was subsequently denied after this
court provided the parties with an opportunity to further brief the matter.
On May 5, 2014, the Defendant proceeded to a jury trial, where he was convicted of Possession with Intent to Deliver a

Controlled Substance and Possession of Controlled Substances.1 On August 27, 2014, the Defendant was sentenced to a period of
seven (7) to fourteen (14) years of imprisonment at count one (1) of the information, and he was given 114 days of credit for time
served. He also was ordered to pay a $25 summary fine for the summary traffic offense. No further penalty was imposed on the
remaining counts.
This timely notice of appeal followed. On October 27, 2014, the Defendant filed his “Rule 1925(b) Concise Statement of Errors

Complained of on Appeal,” (“Concise Statement”), and raised the following issues for review:

1. The Court erred in denying the defendant’s motion to suppress evidence: specifically although the police offered
testimony that Daniel Penn failed to stop at a stop sign at Wylie Avenue and Erin Street, the police stopped Mr. Penn
because it appeared suspicious when he stopped at a stop sign some distance from the initial stop sign. Consequently,
the detention and seizure of Mr. Penn and his vehicle was without probable cause or reasonable suspicion.
Consequently, the drugs seized - the fruits of the illegal detention and seizure - should be suppressed.

2. The Court erred in failing to grant defendant’s cause challenge to prospective juror number 10, R.Z. (See pp. 35-40
of the Jury Selection Transcript.) (See also Court Order entered by the Court regarding court reporter’s description
“nods head” (p. 39) meaning “yes”). This juror answered the jury questionnaire question and the attorney’s question
“yes” in regard to being more likely to believe the testimony of the police. (See also pp. 133-138, Jury Selection
Transcript).

3. During the Commonwealth’s opening to the jury, the District Attorney engaged in improper bolstering or vouching by
telling the jury that “I know that Daniel Penn is a drug dealer and Detective Burgunder knows that Daniel Penn is a drug
dealer.” The Court erred in failing to sustain defendant’s objection and in failing to properly advise the jury accordingly.

4. The Court erred in allowing, over objection, the testimony of the Commonwealth’s expert, Ed Fallert, to testify as
to matters and give “opinions” as to matters that are beyond the scope about which an expert is permitted to testify.
Here, the expert was called to give an expert opinion that the heroin was possessed with an intent to deliver, which is
proper, but he also offered “expert” testimony that suggested or implied Daniel Penn, the defendant, was guilty,
rather than whoever possessed it. The question of who the possessor was, regardless of that person’s intent while
possessing, is for the jury. Further, over objection, the expert gave his opinion on matters that were not beyond the
ken of the jury.

5. The Commonwealth failed to reliably and legally prove the crime itself in that the police testified that 5 bags of
heroin were seized from the console in the car, placed in a sealed evidence bag and taken to the crime lab, yet the
crime lab report, which was stipulated to and read into evidence, revealed that 7 bags of heroin were in the sealed
envelop [sic]. Here, the Commonwealth has offered evidence consistent with two propositions and, as such, ha[s]
failed to prove either.

Concise Statement, pp. 2-3.

The Defendant’s contentions are without merit, and for the reasons that follow, the verdict in this case should be upheld. 

I. FACTUAL BACKGROUND
On the evening of January 28, 2012, detectives Burgunder, Churilla, and Kail of the City of Pittsburgh Police Department were

“taking part in a street level narcotics investigation” called “Clean Sweep,” which was focused on “targeting street level narcotics
users and sellers.” (Suppression Transcript (“S.T.”), July 31, 2013, pp. 5-7). A new YMCA on Centre Avenue was set to open, and
the Clean Sweep initiative was created to “clean up” the area around the Centre Avenue/ Wylie Avenue corridor, which “has
historically been plagued with [] open air drug use and sales.” (S.T. 7). As part of the operation, the detectives were “instituting a
zero tolerance policy.” (S.T. 7, 35, 67-68). They were writing citations and making arrests for “any small infraction,” regardless of
whether the infraction was a “traffic infraction, open container” violation, or “littering” offense. (S.T. 7-8).
On that particular evening, the plain-clothed detectives were monitoring the area in a “99 unit” vehicle, “which is a plainclothes

street impact unit” specifically used to “target[] violent crimes and narcotics.” (S.T. 6-7). Detective Churilla was driving the
vehicle, with Detective Burgunder riding in the front passenger seat and Detective Kail riding in the backseat. (S.T. 8). At approx-
imately 5:00 p.m., the detectives were driving down Wylie Avenue and they observed “a black Pontiac Grand Prix with a PA plate
Hotel Romeo Juliette 8400 approach[] the intersection at Wylie and Erin Street and conduct[] a left-handed turn without stopping
at the clearly posted stop sign.” (S.T. 8, 28-29, 69). At that time, the detectives could not ascertain the identity of the driver of the
vehicle. (S.T. 10, 30-31, 38, 56-57).
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Upon seeing the vehicle fail to come to a complete stop at that stop sign, the detectives “[f]ollowed [the Defendant] to the next
stop sign” in order to initiate a traffic stop. (S.T. 9, 35). The detectives noticed that, as the Defendant made his left-hand turn, an
unknown black female was standing on the left-hand side of the sidewalk, waving to the driver who was eventually identified as
Mr. Penn. (S.T. 9). The woman looked back at the detectives’ vehicle and yelled the word “tazzy,” “a slang term used to describe
task force or undercover police.” (S.T. 9-10). The Defendant came to a total and complete stop at the second stop sign, and the
detectives conducted a traffic stop as his vehicle turned onto Centre Avenue. (S.T. 9).
Detective Burgunder approached the Defendant and asked him to produce his license, insurance and registration information.

(S.T. 10). The Defendant was alone in the vehicle, and, before the officer could finish making his request, the Defendant “imme-
diately began talking over” him, “demanding to know why he had been stopped.” (S.T. 11). Detective Burgunder made a second
request for the pertinent vehicle information, but the Defendant just sat in his seat motionless, staring straight ahead. (S.T. 11).
The detective asked the Defendant once again to produce his information, at which time the Defendant “lifted his rear end off of
the car seat” and made a “very exaggerated motion” towards the center console in a manner that appeared like he was attempting
to “shield[] the center console from the detective’s view.” (S.T. 11).
In response to the Defendant’s suspicious behavior, Detective Burgunder moved towards the front windshield in an attempt to

gain a clearer view of the center console, since the Defendant’s body was obstructing his ability to see into it from the driver’s side
window. (S.T. 14). The detective “took a few steps forward and peered in through the front corner of the windshield,” where he was
able to observe “clear plastic baggies knotted [and] filled with a tan colored substance.” (S.T. 14). It was still light outside and the
detective was able to see that the baggie was approximately the size of “a baseball.” (S.T. 14). Based on his training and experi-
ence and the fact that he has participated in 500-600 arrests for illegal narcotics, he was able to immediately identify the contents
of the baggie as heroin. (S.T. 6, 15-16). Detective Burgunder testified that he had a “very good” view of the narcotics because they
were “right in front of the [console], . . . directly behind the second cup holder.” (S.T. 15).
The Defendant retrieved the documents and returned to a normal driving position. (S.T. 15). Detective Burgunder asked if there

were any narcotics in the car and the Defendant got offended and stated “that this is bullshit, and that he didn’t do anything wrong,
and I only stopped him because he was black.” (S.T. 15). The Defendant became argumentative, and he was asked to step out of
the vehicle. (S.T. 16). At first, he did not respond to the officer’s request to exit the vehicle, but he eventually complied. (S.T. 17).
At this point the Defendant still was not handcuffed, although he was escorted from his vehicle and was passed along to Detective
Kail, who conducted a pat down for weapons. (S.T. 17). Detective Burgunder retrieved the heroin from the console, which had been
in plain view, and then took the necessary steps to obtain a search warrant for the rest of the vehicle. (S.T. 17-18). 
Officers obtained and executed the search warrant for the vehicle that same day. During the search, they located a small amount

of marijuana, approximately $13,000 in United States currency hidden in various locations of the vehicle, and a “press to press
kilos of cocaine and heroin into solid blocks” in the trunk (S.T. 18-20). Authorities executed a search warrant for the Defendant’s
residence approximately three (3) to four (4) days after the incident, and they retrieved approximately $15,000 to $20,000 in U.S.
currency, a firearm, and various forms of indicia. (S.T. 24). 

II. DISCUSSION
First Allegation of Error: It was Error to Deny Defendant’s Suppression Motion
The Defendant argues that this court erred in denying his motion to suppress evidence because his detention and seizure was

without probable cause or reasonable suspicion. (Concise Statement, p.1). Although the Defendant’s failure to stop at a stop sign
was directly observed by the officers, the Defendant contends that the traffic stop was unlawful because the officers were
motivated by “their belief that [the Defendant] might have drugs in his car, not that he drafted through a stop sign.” (S.T. 85). The
Defendant’s contention has no merit.
In addressing a challenge to the denial of a suppression motion, the appellate court’s standard of review “is limited to deter-

mining whether the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from
those facts are correct.” Commonwealth v. McAdoo, 46 A.3d 781, 783-84 (Pa. Super. 2012) (quoting Commonwealth v. Hoppert, 39
A.3d 358, 361–62 (Pa. Super. 2012)). The Superior Court of Pennsylvania has explained that:

[b]ecause the Commonwealth prevailed before the suppression court, we may consider only the evidence of the
Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context of
the record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by
these findings and may reverse only if the court’s legal conclusions are erroneous. Where, as here, the appeal of the
determination of the suppression court turns on allegations of legal error, the suppression court’s legal conclusions
are not binding on an appellate court, whose duty it is to determine if the suppression court properly applied the law
to the facts. Thus, the conclusions of law of the courts below are subject to our plenary review.

McAdoo, 46 A.3d at 783-84.

Accordingly, if the record supports the court’s factual findings, and if the court’s legal conclusions are not erroneous, then this
court’s denial of the Defendant’s motion to suppress evidence may not be reversed.
In Commonwealth v. Feczko, 10 A.3d 1285, 1291 (Pa. Super. 2010), the court explained that, in the context of traffic stops, there

are two different standards that apply.

Traffic stops based on a reasonable suspicion: either of criminal activity or a violation of the Motor Vehicle Code under
the authority of Section 6308(b) must serve a stated investigatory purpose. Commonwealth v. Chase, 960 A.2d 108, 116
(Pa. 2008). In effect, the language of Section 6308(b)—“to secure such other information as the officer may reasonably
believe to be necessary to enforce the provisions of this title”—is conceptually equivalent with the underlying purpose
of a Terry stop. Id. (quoting 75 Pa.C.S. § 6308(b)).2

Mere reasonable suspicion will not justify a vehicle stop when the driver’s detention cannot serve an investigatory
purpose relevant to the suspected violation. In such an instance, “it is encumbent [sic] upon the officer to articulate
specific facts possessed by him, at the time of the questioned stop, which would provide probable cause to believe
that the vehicle or the driver was in violation of some provision of the Code.” Gleason, 785 A.2d at 989 (citation omit-
ted). See also Chase, supra, at 116 (reaffirming Gleason’s probable cause standard for non-investigative detentions of
suspected Vehicle Code violations).
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Feczko, supra, at 1291 (emphasis added).

In this case, the traffic stop was based on the Defendant’s failure to make a complete stop at a stop sign, as required by 75 Pa.
C.S. §3323. The officers directly observed him commit this traffic violation. They had probable cause to believe that a violation of
the Motor Vehicle Code occurred as soon as they directly witnessed him make a left-hand turn without coming to a complete stop
at the sign. Accordingly, regardless of how minor the infraction may have seemed to the Defendant, the officers had a lawful basis
to initiate a traffic stop. See Chase, supra, at 113 (“The Fourth Amendment does not prevent police from stopping and questioning
motorists when they witness or suspect a violation of traffic laws, even if it is a minor offense.”).
At the suppression hearing, the Defendant argued that the stop was unlawful because it was a mere pretext for the officers to

investigate him for suspected narcotics trafficking. (S.T. 57-58). The detectives were familiar with the Defendant because “his
reputation had preceded him,” and Detective Churilla had received information from a confidential informant that “an older black
male with the street name of Penn Man had been selling large amounts of heroin in the Hill District area of the city and that he
lives in Wilkinsburg.” (S.T. 10, 54).
However, the Defendant’s contention fails for two reasons. First, the detectives testified very credibly and confidently that they

did not know who was driving the vehicle that failed to stop for the stop sign at the time that they initiated the traffic stop. They
further testified credibly that they did not observe the license plate of the vehicle initially and had not connected it with the
Defendant prior to the stop. It was only after the detectives approached the vehicle that they realized that the Defendant was the
driver. (S.T. 10, 30-31, 38, 56-57). Second, and most importantly, the Pennsylvania Supreme Court, as recently as 2008, reaffirmed
that the subjective motivation of an officer is irrelevant where the requisite level of suspicion exists to support the seizure.
Specifically, the Court in Chase, supra, explained that:

The United States Supreme Court made clear that case law “foreclose[s] any argument that the constitutional
reasonableness of traffic stops depends on the actual motivations of the individual officers involved.” Whren, at
813. In other words, if police can articulate a reasonable suspicion of a Vehicle Code violation, a constitutional
inquiry into the officer’s motive for stopping the vehicle is unnecessary.

Chase, supra, at 120 (emphasis added).

Accordingly, because the vehicle code violation provided the detectives with probable cause, and thus a lawful basis, to initiate
the traffic stop, the question of pretext is irrelevant under these facts. Because the vehicle was lawfully stopped at the time
Detective Burgunder made the plain view observation of the heroin in the console, the evidence was discovered pursuant to a
lawful traffic stop and is not subject to suppression.

Second Allegation of Error: It was Error to Deny the Cause Challenge to a Juror
The Defendant argues that this court erred in failing to grant his challenge for cause to a prospective juror on the grounds that

the female juror initially stated that she would be more likely to believe the testimony of a police officer. (Jury Selection Transcript
(“J.S.T.”), May 5-6, 2014, p. 36). This argument likewise is without merit.

The standard when reviewing a trial court’s decision to deny a challenge for cause has been explained as follows: 

The test for determining whether a prospective juror should be disqualified is whether he is willing and able to elim-
inate the influence of any scruples and render a verdict according to the evidence, and this is to be determined on
the basis of answers to questions and demeanor…. It must be determined whether any biases or prejudices can be put
aside on proper instruction of the court…. A challenge for cause should be granted when the prospective juror has
such a close relationship, familial, financial, or situational, with the parties, counsel, victims, or witnesses that the
court will presume a likelihood of prejudice or demonstrates a likelihood of prejudice by his or her conduct or answers
to questions…. The decision on whether to disqualify is within the discretion of the trial court and will not be
reversed in the absence of a palpable abuse of discretion….

Commonwealth v. Janda, 14 A.3d 147, 162-63 (Pa. Super. 2011) (emphasis added). “Those [venirepersons] who express an inability
to render a fair and impartial decision are subject to a challenge for cause.” Commonwealth v. Jermyn, 533 A.2d 74, 87 (1987), cert.
denied, 114 S.Ct. 703 (1994).
The prospective juror at issue was employed as a security officer and had spent two (2) years in a police internship. She

also completed a two (2) year apprenticeship with the United States Marshals and was dating a police officer at the time of
jury selection. (J.S.T. 36-38). When the potential juror was first questioned by defense counsel, she indicated that she would
be more likely to believe the testimony of a police officer. (J.S.T. 36-37). However, when questioned by the Commonwealth, the
juror confirmed that she would be able to follow the court’s instructions and not afford the officers’ testimony any more weight
or credibility solely because of their profession. (J.S.T. 37). The juror stated that she would be able to remain fair and impar-
tial during the case. (J.S.T. 38).

When questioned again by defense counsel, the following exchange took place:

Q: Well, when you - - - well, when you say you think so, I mean, basically the entire Commonwealth case is going to be
testimony from the police officers. Would it be difficult for you to just not believe them because of your experience?
I mean, you’ve been a police officer, you’ve worked with police, you’re dating a police officer. I presume you have a
certain attachment to this profession.

A: Correct

Q: I’m not going to offend you in any way if I am - - I apologize, but would it be difficult to not - - kinship to the police to
cause for you not to be able - - 

A: I think it all comes down to evidence, testimony. So as long as I’d - - 

Q: If they got up there and said, we don’t know anything and we didn’t see anything, I would understand, but if they
testify to facts which you believe would be enough to convict, would it be hard for you not to believe them because of your
experience? Would you, as you said before, you would be inclined to believe them?
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A: (Nods head.)

Q: I know it’s based on the evidence.

A: Right. 

Q: But there would be an inclination on your part because of your experience, to be more likely to credit their testimony?

A: I mean - - again, I think it comes down to the evidence though. 

Q: Thank you. 

(J.S.T. 38-40) (emphasis added).

Immediately after the exchange, defense counsel indicated that he wanted to meet with the court in order to challenge the juror
for cause. (J.S.T. 40). The court denied his motion and instructed the parties to continue with their jury selection. (J.S.T. 133). The
following day, the parties were still not finishing picking the jury, and defense counsel requested that the court reconsider its
decision from the day before. (J.S.T. 132-133). The court provided each side with the opportunity to state their position on the
record, and it read the transcript of the exchange between the prospective juror and counsel from the day before. (J.S.T. 132-138).
The court meaningfully considered the concerns raised by defense counsel, but a review of the transcript only confirmed this
court’s belief that the juror in question was capable of setting aside her personal feelings and rendering a fair and impartial verdict.
Specifically, the court noted that, when the juror was asked additional questions about her ability to remain fair and impartial,

she changed her answer and stated that she could, in fact, remain neutral. (J.S.T. 136). The court also was persuaded by the fact
that the juror, without any solicitation, said that she would base her decision on the evidence. The court also noted that she was
unable to complete her answer and/or explanation of basing her decision on the evidence because she was interrupted by defense
counsel. (J.S.T. 136). Ultimately, the court found that the juror would be able to set aside her affiliation with law enforcement,
follow this court’s instructions about remaining fair and neutral during the trial, and base her verdict on the evidence. In denying
the motion, the court explained that:

[The prospective juror] read the question in a vacuum, not having any understanding of what it was or the fact that
there is an instruction from a judge that she can’t give them any more credibility. Then when she understands all of
that, she says, I would not give them any more credibility. I would use the evidence, and I think that I could be fair
and impartial. What more could she say?

(J.S.T. 137).

Thus, this court did not abuse its discretion in denying the Defendant’s motion to challenge the prospective juror for cause.
As set forth above, when the juror was questioned more extensively about her ability to be fair and impartial, the juror indicated
that she could “eliminate the influence of any scruples and render a verdict according to the evidence” and that she would be
able to set aside her affiliation with the police and follow the court’s instructions. (J.S.T. 35-40). Although the juror was dating a
police officer, he was not a witness in the case, and she, therefore, did not have “such a close relationship . . . with the witnesses
that the court will presume a likelihood of prejudice.” Janda, supra, at 162-63. The juror stated, without any prompting, that she
could base her verdict on the evidence, and she did not express an “inability to render a fair and impartial decision.” Jermyn,
supra, at 87. Accordingly, this court’s decision to deny the Defendant’s motion to strike the prospective juror for cause should
be upheld.

Third Allegation of Error: It was Error to Not Sustain an Objection to Bolstering and so Advise the Jury
The Defendant argues that the assistant district attorney “engaged in improper bolstering or vouching by telling the jury that

“I know that Daniel Penn is a drug dealer and Detective Burgunder knows that Daniel Penn is a drug dealer” during his opening
argument. (Trial Transcript (“TT), p. 42). He argues that this court erred by failing to sustain his objection and provide a limiting
instruction to the jury. The court disagrees.
“It is well-settled that a ‘prosecutor must be free to present his or her arguments with logical force and vigor.’” Commonwealth

v. Sneed, 45 A.3d 1096, 1110 (quoting Commonwealth v. Hutchinson, 25 A.3d 277, 306 (Pa. 2011). “A prosecutor is generally given
a reasonable latitude in presenting his or her version of the case to the jury,” and “any remarks that are supported by the evidence
or legitimate inferences therefrom are proper.” Commonwealth v. Moody, 654 A.2d 1120, 1122 (Pa. Super. 1995). “Comments
grounded upon the evidence or reasonable inferences therefrom are not objectionable, nor are comments that constitute ‘oratorical
flair.’” Sneed, supra, at 1110 (quoting Hutchinson, supra, at 307). Importantly, the “allegedly improper remarks” must be viewed
“in the context of the [] argument as a whole.” Id. at 1110 (citing Commonwealth v. LaCava, 666 A.2d 221, 235 (Pa. 1995).
While the Commonwealth is granted wide latitude in presenting its case to the jury, the Commonwealth is not permitted to

improperly bolster or vouch for the credibility of its witnesses. “Improper bolstering or vouching for a government witness occurs
where the prosecutor assures the jury that the witness is credible, and such assurance is based on either the prosecutor’s personal
knowledge or other information not contained in the record.” Commonwealth v. Sanchez, 82 A.3d 943, 970 (Pa. 2013); see also
Commonwealth v. Lam, 684 A.2d 153, 158 (Pa. Super. 1996) (“Improper bolstering of a witness occurs when the Commonwealth
places the prestige of the government behind the witness through personal assurances of his or her veracity, or the Commonwealth
indicates that information which is not before the jury supports the witness’ testimony.”).
In the case at issue, at the very beginning of his opening statement, the assistant district attorney began with the following: 

MR. BALL: Thank you, Your Honor. Mr. Boas, ladies and gentlemen of the jury. Daniel Penn, the individual that is sitting
to the right of defense counsel over there, the man that was sitting next to him during jury selection, is a drug dealer.
I know that, Detective Burgunder knows that, and this is how I’m going to show that to you. (T.T. 42).

The prosecutor then continued his opening statement by outlining the evidence that the Commonwealth would be introducing at
trial. (T.T. 42-46). At the conclusion of his argument, the assistant district attorney said the following:

I would hope that you will listen closely. Take everything that they say in hand, and when I think all of this information
is supplied to you, it will be clear to you as well that Daniel Penn is a drug dealer, and I would ask you to find him guilty.
Thank you. (T.T. 46).



page 184 volume 163  no.  11

The Defendant’s contention that this court erred in not sustaining an objection to the first words of the Commonwealth’s
opening statement is without merit because the assistant district attorney’s comment did not constitute improper bolstering or
vouching by the prosecutor. When viewed in the entire context of his opening argument, the comment was nothing more than a
suggestion of why the evidence would show that the Defendant was a “drug dealer.” The assistant district attorney merely relied
on the evidence that would be presented to the jury to argue the Commonwealth’s position that the Defendant was a drug dealer.
In addition, it must be noted that at the conclusion of his argument, the assistant district attorney made clear that the jurors should
listen closely to and consider all the evidence in the case before coming to their conclusion. (T.T. 46). At no point in his opening
did the prosecutor make any assurances to the jury regarding the credibility of the Commonwealth witnesses, nor did he suggest
in any way that information which was not before the jury supported any of his witnesses’ testimony. See Lam, supra, at 158. Aside
from merely noting the fact that the jury would hear testimony from two (2) police officers, the prosecutor barely even made
reference to the Commonwealth witnesses. (T.T. 46). Had this so-called objectionable comment occurred after a discussion of
the evidence or a discussion of the testimony of a particular police officer or Commonwealth witness, perhaps defense counsel’s
argument would have some merit. However, as it was stated and when it was stated (during the first sentence of the opening),
there was nothing to bolster.
Additionally, the jury was well-instructed by this court, prior to the opening statements of counsel, that the statements,

comments, and argument of counsel were not evidence. This instruction was repeated several times throughout the opening
charge. (See T.T. 15, 27-29, 31, 37). Given that the prosecutor’s comment occurred immediately after this court’s clear instruction,
there could be no harm or error in not re-instructing after the comment was made.

However, contrary to Defendant’s contention, this court did agree to issue an instruction following the prosecutor’s opening
statement and before defense counsel began his opening statement. Indeed, the court, out of an abundance of caution, advised the
jury as follows:

Before we proceed, ladies and gentlemen, it is important for you to understand that it is whether or not you believe that
the defendant is proven guilty at the end of this case that matters. It doesn’t matter what anybody else in this courtroom
believes or what they think. It is going to be your decision at the end of this case. All right. (T.T. 57).

Accordingly, the Defendant’s contention that this court did not address the so-called bolstering with the jury is without merit. The
fact that this court did not use exact language demanded by defense counsel was not error. The jury was well-instructed that the
statements of counsel are not evidence, that the determination of guilt is solely their province, and that the personal beliefs of
anyone in the courtroom are irrelevant and immaterial.

Fourth Allegation of Error: It was Error to Permit the Commonwealth’s Expert to Testify on the Ultimate Issue and Beyond the Scope
The Defendant argues that this court erred by allowing Detective Edward Fallert to “offer expert testimony that suggested or

implied that [the Defendant] was guilty, rather than whoever possessed it.” (Concise Statement, p. 2). In other words, the
Defendant claims as error that this court permitted expert testimony on the ultimate issue in the case, i.e., whether the Defendant
was possessing drugs with the intent to deliver them. This court disagrees that it committed any error with respect to the testi-
mony of the expert, Detective Edward Fallert.
The “standard of review in cases involving the admission of expert testimony is broad. Generally speaking, the admission of

expert testimony is a matter left largely to the discretion of the trial court, and its rulings thereon will not be reversed absent an
abuse of discretion.” Commonwealth v. Watson, 945 A.2d 174, 176 (Pa. Super. 2008) (quoting Commonwealth v. Brown, 596 A.2d
840, 842 (Pa. Super. 1991), appeal denied, 616 A.2d 982 (1992) (internal quotations omitted). Additionally, the Pennsylvania Rules
of Evidence make clear that testimony on the “ultimate issue” is not objectionable. (See Pa.R.E. 704).
In Possession with Intent to Deliver (“PWID”) cases, some of the relevant factors for the jury to consider “are ‘the manner in

which the controlled substance was packaged, the behavior of the defendant, the presence of drug paraphernalia, and large sums
of cash.’” Commonwealth v. Carpenter, 955 A.2d 411, 414 (Pa. Super. 2008) (quoting Commonwealth v. Ratsamy, 934 A.2d 1233,
1237–1238 (Pa. 2007) (quotations omitted). In order to assist the jury, courts have ruled that “expert opinion testimony is admissible
concerning whether the facts surrounding the possession of controlled substances are consistent with an intent to deliver rather
than with an intent to possess it for personal use.’” Commonwealth v. Carpenter, 955 A.2d 411, 414 (Pa. Super. 2008); See also
Commonwealth v. Ariondo, 580 A.2d 341 (Pa. Super. 1990) (same); Brown, supra, at 842 (noting “that a police officer, who had
qualified as an expert witness, could give opinion evidence that a defendant possessed drugs with the intent to deliver”). In find-
ing such testimony to be proper, the appellate courts have explained that:

The opinion of the witness[ ] possessing such knowledge is permitted as an aid to the jury. This is true even when the
expert expresses an opinion on the ultimate issue before the jury.When opinion evidence is properly admitted, as in the
instant [situation], it is then for the jury to determine its credibility. The jury is free to reject it, accept it, or give it some
weight between the two.

Brown, supra, at 842 (quoting Johnson, supra, at 1316) (emphasis added).

While it is clear that a qualified police officer can provide an expert opinion as to whether a defendant possessed drugs with
the intent to deliver, there is a limitation on such testimony if “police officers observe a ‘transaction’ in which the defendant is
observed selling drugs, and there is testimony regarding the observed transaction” — in such cases, “a police expert witness may
not opine that the defendant involved in that transaction possessed [the controlled substances] with intent to deliver.” Brown,
supra, at 844 (citing Commonwealth v. Carter, 589 A.2d 1133, 1134 (Pa. Super. 1991). This type of situation was not the same as the
one before the court in the Defendant’s case.
At trial, the parties stipulated that Detective Edward Fallert of the City of Pittsburgh Police Department qualified as a narcotics

expert. (T.T. 164). Detective Fallert testified that he has been with the police department for approximately twenty-one (21) years, has
been working narcotics for nearly fifteen (15) years, and has previously testified as a narcotics expert. (T.T. 164). Detective Fallert
explained that, when forming his opinion as to whether drugs were possessed with the intent to deliver, he usually takes into account:

All the facts of the case, the items found, the - - how it occurred, the amounts, the amount of currency, cell phones. Items
of use would show personal usage, that a person is using heroin or the exact opposite, items to show that they are actually
selling narcotics. They are very distinct and different. (T.T. 165).
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In forming his opinion in this case, Detective Fallert reviewed the police report and photographs of the seized evidence. (T.T.
165). He also considered the circumstances surrounding the case, as well as evidence that had been retrieved from the Defendant’s
vehicle. (T.T. 166-170). The detective was then asked if he was able to form an opinion as to “whether or not a person would have
possessed the narcotics in this case with the intent to deliver it.” (T.T. 171). Based on his training and experience, Detective Fallert
opined that the narcotics were possessed with the intent to be delivered, and he went on to explain the basis for his opinion. (T.T.
171-178).
Detective Fallert considered the totality of the circumstances and took numerous factors into account, among them being: (1)

the quantity of the heroin retrieved from the vehicle (70.16 grams) (T.T. 171), (2) the total amount of currency seized from the
Defendant and the vehicle ($17,601) (T.T. 169, 174), (3) the fact that the Defendant was unemployed at time of incident and
possessed nearly $2,000 in cash on his person (T.T. 169-170), (4) the absence of personal use paraphernalia (T.T. 176), (5) the fact
that there were multiple cell phones recovered from the Defendant’s person (T.T. 177), (6) the fact that there was a metal press
“re-rock” machine that was located in the trunk of the vehicle (T.T. 171), and (7) the fact that the Defendant did not own the
vehicle, that it was not registered to him, and that it was registered to someone with whom he lived. (T.T. 177). On cross-examina-
tion, Detective Fallert was asked: “so no matter what, you’re . . . you’re saying whoever possessed this possessed it with intent
to deliver?” and he replied, “[y]es, sir.” (T.T. 179). Detective Fallert indicated that he held his opinion to a “reasonable degree of
certainty based on his training and experience.” (T.T. 178).
“Expert opinion testimony will be admitted only if it is based upon facts which are of record. This requirement enables the

factfinder to determine whether to accept or reject the opinion testimony, based upon, inter alia, whether it believes the facts upon
which the opinion is based.” Brown, supra, at 842-43 (internal citations omitted). Here, Detective Fallert’s expert testimony was
proper because it was based on facts of record. His testimony did not invade the province of the jury because the jurors were free
to accept or reject his opinions based on whether they believed the facts upon which his opinion was based. Furthermore, Detective
Fallert did not testify as to the credibility of the Defendant.
As to the allegation that there was no need for expert testimony in the case because the expert’s opinion was on matters not

beyond the “ken” of the jury, there is no credibility to this assertion. First, Pennsylvania courts have permitted expert testimony
on the issue of whether narcotics are possessed for delivery or for personal use for decades. See Ariondo, supra (1990), Brown,
supra (1991), Commonwealth v. Graham, 685 A.2d 132 (Pa. Super. 1996), and Carpenter, supra (2008). Second, the nature of
Detective Fallert’s testimony involved a “subject matter that is beyond the appreciate of the average layperson” because it would
have been difficult for the jury to discern on their own the significance of the multiple cell phones, the metal press machine, the
large amount of currency, and the quantity of product involved in this case. See Brown, supra, at 843-44 (recognizing that “the
expert testimony in the instant case involved subject matter that is beyond the appreciation of the average layperson, who would
not be cognizant of the significance of the quantity and form of the cocaine, the empty vials, the single-edge razor blades and the
quantity of United States currency seized from appellant.”). Accordingly, because this case did not involve a situation where the
Defendant was observed in a narcotic sales transaction, the detective was permitted to provide an expert opinion as to whether the
drugs found in his possession were possessed with the intent to deliver. See Carpenter, supra, at 414.

Fifth Allegation of Error: The Commonwealth Failed to Offer Evidence Sufficient to Prove the Charges
Finally, the Defendant appears to argue that, because there was a discrepancy between the testimony and lab report regarding

the number of heroin bags retrieved from the console, the Commonwealth failed to offer evidence sufficient to prove the delivery
offense. See (T.T. 138-141). Specifically, the Defendant contends that:

[t]he Commonwealth failed to reliably and legally prove the crime itself in that the police testified that 5 bags of heroin
were seize from the console in the car, placed in a sealed evidence bag and taken to the crime lab, yet the crime lab report,
which was stipulated to and read into evidence, revealed that 7 bags of heroin were in the sealed envelop. Here, the
Commonwealth has offered evidence consistent with two propositions and, as such, have failed to prove either.

Concise Statement, pp. 2-3.

This contention, as with the four (4) prior, has no merit. The only proposition that the Commonwealth was required to prove at
trial with respect to the PWID charge was that the Defendant knowingly possessed a quantity of controlled substances with the
intent to distribute it. The evidence that was offered by the Commonwealth was more than sufficient to “reliably and legally” prove
this offense. To recap, a crime lab report, to which the Defendant stipulated, showed that a total of 70.16 grams of heroin was
retrieved from the Defendant’s vehicle, along with other drug-trafficking indicia like the “re-rock” press machine and approxi-
mately $17,000 in cash. (T.T. 169-170). Furthermore, almost $2,000 and three cell phones were found directly on the Defendant’s
person. (T.T. 79-80). Additional facts supporting the intent to deliver, which were proven at trial, were that the Defendant was
unemployed at the time of the incident, that he was driving a car that he did not own, and that there was no personal use para-
phernalia found in the vehicle that he was driving. (T.T. 169 -170). Additionally, the Defendant acted argumentative and defensive
with the officer when he was first pulled over, and he was making suspicious body movements towards the console when he was
asked to retrieve his license and registration. (T.T. 70-74).
The Commonwealth also offered the testimony of a narcotics expert who opined to a reasonable degree of certainty that the

heroin was possessed with the intent to deliver it, and his opinion was based on the number of grams of heroin involved, not the
number of bags retrieved. (T.T. 171). Thus, the evidence retrieved from the Defendant’s vehicle, coupled with the expert testimony
in this case, was more than sufficient to prove beyond a reasonable doubt that the Defendant possessed the heroin with the intent
to deliver it. See Carpenter, supra, at 414 (“The expert testimony of a witness qualified in the field of drug distribution, coupled
with the presence of drug paraphernalia, is sufficient to establish intent to deliver.”).

The discrepancy regarding the number of bags retrieved from the console could have been nothing more than a product of inno-
cent misrecollection, and any discrepancy in the evidence simply went to the question of how much weight it should be afforded.
In this case, any such discrepancy regarding the number of bags of heroin seized did not preclude the Commonwealth from being
able to meet all the elements of the delivery offense, and, as such, there is no error in this regard.

III. Conclusion
This court committed no error in this case. The Defendant’s suppression motion was properly denied in that there was a legal

basis for the stop of the Defendant. The court correctly denied the Defendant’s motion to exclude a juror for cause when that juror
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clearly stated that she would rely upon the evidence, and not any favorable feelings toward the police, to decide the case. This court
correctly handled the alleged “bolstering” of the assistant district attorney, recognizing that the single comment of counsel made
at the very beginning of his opening statement was not bolstering and, if it was, was effectively dealt with by this court’s instruc-
tions both before and after the statement. The expert testimony of Detective Fallert was properly admitted on a subject beyond the
common understanding of lay people. Such testimony was proper even though it addressed the ultimate issue in the case. Lastly,
the Commonwealth provided ample evidence from which the jury could find the Defendant guilty, even if there was some confu-
sion about the number of bags of narcotics submitted to the crime lab. Based on the foregoing, the verdict and sentence of the
Defendant should be upheld in all respects.

BY THE COURT:
/s/Lazzara, J.

Date: January 26, 2015

1 The Drug Paraphernalia charge was nolle prossed at the time of trial, (see J.S.T. 132) and the court found the Defendant guilty
of the remaining charges in August of 2014, following a non-jury trial. 
2 The relevant statutory authority is 75 Pa. C.S. §6308(b) which states:

(b) Authority of police officer.—Whenever a police officer is engaged in a systematic program of checking vehicles or drivers or
has reasonable suspicion that a violation of this title is occurring or has occurred, he may stop a vehicle, upon request or signal,
for the purpose of checking the vehicle’s registration, proof of financial responsibility, vehicle identification number or engine
number or the driver’s license, or to secure such other information as the officer may reasonably believe to be necessary to enforce
the provisions of this title.
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Commonwealth of Pennsylvania v.
Darnell Lamont Kelso

Criminal Appeal—POSS/PWID—VUFA—Sufficiency—Sentencing(Legality)—Mandatory Minimum—Alleyne—Resentencing Required

It was error to impose mandatory minimum sentences in a stipulated non-jury trial; resentencing required.

No. CC 201303349. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 20, 2015.

OPINION
This is an appeal by Defendant, Darnell Lamont Kelso, after a stipulated non-jury trial on November 26, 2013 after which he

was found guilty of Possession of a Firearm Prohibited in violation of 18 Pa.C.S.A. § 6105; Firearms Not to be Carried Without a
License in violation of 18 Pa.C.S.A. § 6106; Manufacture, Delivery, or Possession with Intent to Deliver a Controlled Substance in
violation of 35 P.S. § 780-113(a)(30); and Possession of a Controlled Substance in violation of 35 P.S. § 760-113(a)(16). Defendant
was sentenced on December 17, 2013. On January 16, 2014 Defendant filed a Notice of Appeal. On January 21, 2014 an order was
entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. § 1925(b).
On May 16, 2014 Defendant filed his Concise Statement of which set forth the following:

“A. The evidence was insufficient as a matter of law to support the conviction for Persons Not to Possess a Firearm
insofar as the Commonwealth failed to present any evidence to prove beyond a reasonable doubt that Mr. Kelso
previously had been convicted of a felony under the Controlled Substance, Drug, Device and Cosmetic Act or equiv-
alent statute of any other state;

B. The evidence was insufficient as a matter of law to support the conviction for Carrying a Firearm Without a License
insofar as the Commonwealth failed to present any evidence to prove beyond a reasonable doubt that Mr. Kelso did
not possess a valid license to carry a firearm;

C. The evidence was insufficient as a matter of law to support the conviction of Possession with Intent to Deliver a
Controlled Substance (Heroin) insofar as no evidence was presented with regard to whether the substance found on
Mr. Kelso’s person was heroin, no evidence was presented establishing the amount of heroin allegedly found in
Mr. Kelso’s possession, or the type of packaging it was in, or any other evidence presented that proved beyond a
reasonable doubt that Mr. Kelso intended to deliver a controlled substance;

D. The lower court erred in applying the mandatory minimum sentence pursuant to 42 Pa.C.S. § 9712.1 insofar as the
sentencing statute is violative of the Sixth Amendment of the United States Constitution and Article 1 §§ 6 and 9 of the
Pennsylvania Constitution, where it authorizes the imposition of a mandatory minimum sentence upon a finding, by
a preponderance of the evidence by the sentencing judge at sentencing that the defendant possessed a firearm during
the commission of a violation of Section 13(A)(30) of the Controlled Substance, Drug, Device and Cosmetic Act.”

BACKGROUND
This matter arises out of Defendant’s arrest on January 3, 2013 by Pennsylvania State Police after information was received

that he was selling drugs from a motel room in Monroeville, Pa. During the investigation regarding the sale of the drugs, it was
determined that Defendant has several warrants issued for his arrest. Defendant was then placed under arrest for the warrants
and during the arrest it was discovered that Defendant was in possession of a gun and heroin. Defendant filed a motion to suppress
and a hearing was held on October 29, 2013 at which the Commonwealth presented the testimony of Trooper Jeffrey Brautigam of
the Pennsylvania State Police who testified that on January 2, 2013 information was received from a drug user that an individual
described as a black male using the street name of “Fresh” was selling heroin from a room in a local motel (T., p. 3) As a result of
the information Trooper Brautigam contacted the hotel manager who provided him with Defendant’s name as the person renting
the room. Trooper Brautigam then performed a record checks concerning Defendant, including PennDOT and JNET records which
included Defendant’s driver’s history, driver’s license photo and the FBI criminal history. (T., p. 4) Trooper Brautigam also deter-
mined that there were several active warrants issued by various magistrates against Defendant. (T., p. 14) Trooper Brautigam then
positively identified Defendant as the person whose photographs he observed during his records investigation and arrested him
based on the outstanding warrants. (T., p.p. 16-17) Trooper Brautigam testified: 

“He was detained. I immediately asked him if he had any weapons on him. He told me that he had a gun stuffed down
the front of his pants. So then he was then quickly escorted over to the room that we had been conducting surveillance,
he was handcuffed, searched, and he was found to have a loaded .45 caliber pistol stuffed down the front of his pants
and about eight bundles of heroin.” (T., p. 18)

On cross examination Trooper Brautigam acknowledged that he did not observe Defendant involved in any criminal conduct
and that the arrest was based solely on the basis of the outstanding warrants. (T., p. 38) Defendant argued that Trooper Brautigam
did not have the actual warrants in his possession and did not follow the appropriate procedure for executing a warrant and, there-
fore, any evidence obtained during the arrest should be suppressed. Defendant’s motion was denied as there is no requirement that
the arresting police officer actually have in his possession a warrant that was previously issued and nor was he required to
present the warrant to the arrestee. Commonwealth v. Gladfelter, 324 A.2d 518, 519-20 (1974). In addition, Trooper Brautigam was
not required to follow the procedures set forth in Pa.R.Crim.P. 431 when it was determined that Defendant was in possession of the
gun and the heroin.
At trial the Commonwealth incorporated into the record the testimony from the suppression hearing and offered the following

stipulated evidence:

“On the date in question, which was January 3, 2013, location the Monroeville Days Inn. I think where we left off in
the suppression motion was Trooper Brautigam was putting the defendant under arrest for an arrest warrant and
found what he suspected to be controlled substances and a firearm in his pants pocket. More specifically Trooper
Brautigam approached the defendant, the defendant immediately told Trooper Brautigam he had a gun stuffed down
his pants, that was the front of his pants. Trooper Brautigam removed the firearm from his pants. The firearm was
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loaded with one in the chamber with the hammer pulled back ready to be fired. The clip was also fully loaded with
bullets that would match the firearm in question.

The firearm was submitted to the state police crime lab, which would be marked for identification purposes as
Exhibit 1, in Greensburg and was determined to be operable following lubrication and cleaning of said firearm, would
also satisfy the statutory requirements for barrel length, et cetera, under the Uniform Firearms Act.

Also found inside defendant’s pants pocket was eight bundles of heroin, a small bag of marijuana and $570. The
bundles were submitted to the state police crime lab in Greensburg, again be referenced as Commonwealth’s Exhibit
2. The lab identified the submission as 71 stamped bags determined to be 1.9 grams of heroin. The $570 was in the
following denominations: One one-hundred dollar bill, one fifty-dollar bill, 21 twenty-dollar bills. Two cell phones
were recovered from the defendant, no use – should be noted no use paraphernalia was recovered from the defendant.
The defendant told Trooper Brautigam he was basically homeless and did not have a permanent address; also
indicated unemployed.

The defendant did not have a license to carry a firearm on January 3, 2013. That is established in Exhibit 3.
Defendant was previously convicted of a possession with intent to deliver in federal court in 2008. That is referenced
Exhibit 4.

That ends the factual stipulations by the parties. Also one additional thing is that the Commonwealth would provide
expert testimony, City of Pittsburgh Narcotic Detective Ed Fallert was consulted about the above mentioned admitted
facts; he is willing to give an opinion that the drugs were possessed, namely the 71 stamped bags of heroin were
possessed with the intent to deliver them. Thus defense counsel would stipulate that such testimony would be
admitted before this court on the facts of this case.” (T., pp. 9-11)

After argument and review of all of the evidence, including the testimony from the suppression hearing, Defendant was found
guilty and sentenced on December 17, 2013.

DISCUSSION
In his first three assignments of error, Defendant contends that the evidence was insufficient to support his convictions. When

reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the Commonwealth, as
verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the crime charged
beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder
to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v.
Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined from the evidence presented that all of the
necessary elements of the crime were established, then that evidence will be deemed sufficient to support the verdict.
Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)
Defendant first alleges that the evidence was insufficient to support the conviction for Persons Not to Possess a Firearm as the

Commonwealth failed to present any evidence to prove that Defendant previously had been convicted of a felony under the
Controlled Substance, Drug, Device and Cosmetic Act or equivalent statute of any other state. However, the stipulations at trial
included the stipulation that Defendant was previously convicted of a possession with intent to deliver in federal court in 2008,
which was referenced in Exhibit 4. Therefore, the evidence was sufficient on this element of the offense.
Defendant next alleges that the evidence was insufficient as a matter of law to support the conviction for Carrying a Firearm

Without a License insofar as the Commonwealth failed to present any evidence to prove beyond a reasonable doubt that Mr. Kelso
did not possess a valid license to carry a firearm. This again was also covered in the stipulations that Defendant did not have
a license to carry a firearm on January 3, 2013 as identified in Exhibit 3. The evidence was sufficient to find this element of
the offense.
Defendant next contends that the evidence was insufficient to support the conviction for possession with intent to deliver heroin.

However, the evidence showed Defendant had 71 stamped bags in his possession containing 1.9 grams of heroin. In addition,
although he told Trooper Brautigam that he was unemployed and homeless, he had in his possession $570.00. Defendant also did
not have in his possession any use paraphernalia. Finally, the Commonwealth provided the expert testimony of City of Pittsburgh
Narcotic Detective Ed Fallert that the 71 stamped bags of heroin drugs were possessed with the intent to deliver them. 

In Commonwealth v. Ramstay, 934 A.2d 1233 (2007) the Supreme Court stated the following regarding the proof necessary to
establish possession with intent to deliver:

“We emphasize that, if the quantity of the controlled substance is not dispositive as to the intent, the court may look
to other factors. Other factors to consider when determining whether a defendant intended to deliver a controlled
substance include the manner in which the controlled substance was packaged, the behavior of the defendant, the
presence of drug paraphernalia and large sums of cash found in possession of the defendant. The final factor to be
considered is expert testimony. “Expert opinion testimony is admissible concerning whether the facts surrounding
the possession of controlled substances are consistent with an intent to deliver rather than with an intent to possess
it for personal use.” (citations omitted) Commonwealth v. Ramstay, 934 A.2d 1233, 1237-38 (2007)

In this case the evidence, taken as a whole, clearly established that Defendant possessed the heroin with the intent to deliver. 

Defendant next contends that it was error to apply the mandatory minimum five year sentence related his conviction at Count
3 for possession with intent to deliver pursuant to 42 Pa.C.S. § 9712.1 as the mandatory minimum sentence is unconstitutional
because it authorizes the imposition of a mandatory minimum sentence upon a finding, by a preponderance of the evidence by the
sentencing judge at sentencing, that the defendant possessed a firearm while possessing heroin with intent to deliver. 
Initially it should be noted that there is a clerical error in the sentencing order of December 17, 2013 in that it provides that

the 5 to 10 year sentence was imposed at Count 1 Possession of a Firearm, a felony of the second degree, and not at Count 3,
possession with intent to deliver. A review of the sentencing transcript indicates that the Commonwealth was seeking two manda-
tory sentences under count 3. In response to the question of whether or not the Commonwealth was seeking mandatory sentences,
the ADA stated:
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MR. CREANY: “Yes your Honor. We’re seeking the five-year mandatory for both the – for guns and drugs and a three—
year on the amount of the heroin. He had a prior offense, so that’s why it’s — a prior felony drug conviction. That’s why
it’s three years. (T. pp.3-4)

After further discussion concerning Defendant’s RRRI eligibility and Defendant’s argument concerning sentencing, the following
exchange took place:

THE COURT: Does the Commonwealth have anything? Five to ten’s on count one?

MR. CREANY: Yes, Your Honor.

THE COURT: Three to six is on count three?

MR. CREANY: Well, I think they would both go at the – they’d both be imposed at the felony drug delivery count. It would
be the Court’s discretion as to whether to run them consecutively or concurrently.”

After discussing a five year sentence that Defendant was subject to in federal court, the sentence was imposed as follows:

THE COURT: That’s a long time. Okay. So here’s what I’ll do. I’m going to run the – I’ll run the sentences concurrent. Five
to Ten, you want me to put that on count one? Is that what you said?

MR. CREANY: No, it would have to go at count three.

THE COURT: All right, Five to ten on count three. So—and here’s what I’m going to do. Five to ten, and what I’m going
to do is I’m going to give you a period of five years’ probation, which is going to run consecutive to the five to ten. Let’s
do it that way. So he’ll be in the system for approximately 15 years. All right?

MR. CREANY: And then the three to six, Your Honor can run that –

THE COURT: I’ll run that concurrent.

MR. CREANY: Concurrently at count three.

THE COURT: Okay. That’s what I will do. I’m going to run your sentences concurrent. That will give you a little less time.
Instead of doing eight to sixteen, I’ll give you five to ten and then a five year period of probation. All right? (T. pp.6-7)

It is clear that the sentence of 5 to 10 years was imposed at count 3 as a mandatory minimum sentence, however, as the result of a
clerical error the sentencing order imposed the 5 to 10 years at count 1 which did not implicate a mandatory minimum sentence.

It is well-settled in Pennsylvania that a trial court has the inherent, common-law authority to correct “clear clerical
errors” in its orders. (citations omitted) A trial court maintains this authority even after the expiration of the 30 day
time limitation set forth in 42 Pa.C.S.A. § 5505 for the modification of orders. See 42 Pa.C.S.A. § 5505;1 Commonwealth
v. Cole, 437 Pa. 288, 263 A.2d 339 (1970). Com. v. Borrin, 12 A.3d 466, 471-72 (2011) aff ’d, 80 A.3d 1219 (Pa. 2013)

The Court in Borrin further noted that: 

“…for a trial court to exercise its inherent authority and enter an order correcting a defendant’s written sentence
to conform with the terms of the sentencing hearing, the trial court’s intention to impose a certain sentence must
be obvious on the face of the sentencing transcript. Johnson, 860 A.2d at 153 (citing Kubiac, 550 A.2d at 231)
(“A correction may [occur] ... where the sentencing judge clearly stated the sentence on the record.”). Stated differ-
ently, only when a trial court’s intentions are clearly and unambiguously declared during the sentencing hearing
can there be a “clear clerical error” on the face of the record, and the sentencing order subject to later correction.
See Johnson, 860 A.2d at 153. Commonwealth v. Borrin, 12 A.3d 466, 473 (2011) aff ’d, 80 A.3d 1219 (Pa. 2013)

Defendant was, however, sentenced to a mandatory minimum sentence of three years at count 3 related to his possession with
intent to deliver as a result of his prior conviction for a drug trafficking offense pursuant to 18 Pa.C.S.A. §7508(a)(7)(i) which
provides in pertinent part that:

“A person who is convicted of violating section 13(a)(14), (30) or (37) of The Controlled Substance, Drug, Device and
Cosmetic Act where the controlled substance or a mixture containing it is heroin shall, upon conviction, be sentenced
as set forth in this paragraph:(i) when the aggregate weight of the compound or mixture containing the heroin
involved is at least 1.0 gram but less than 5.0 grams the sentence shall be a mandatory minimum term of two years in
prison and a fine of $5,000 or such larger amount as is sufficient to exhaust the assets utilized in and the proceeds
from the illegal activity; however, if at the time of sentencing the defendant has been convicted of another drug
trafficking offense: a mandatory minimum term of three years in prison and $10,000 or such larger amount as is
sufficient to exhaust the assets utilized in and the proceeds from the illegal activity” 18 Pa.C.S.A. §7508(a)(7)(i).

In Commonwealth v. Cardwell, 2014 WL 6656644 the Superior Court held that the trial court could not impose a three-year manda-
tory minimum sentence under a statute that contained a non-severable, unconstitutional subsection as a result of the decision of
the United States Supreme Court in Alleyne v. United States, U.S. , 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013) In Commonwealth v.
Valentine, 101 A.3d 801, 809 (2014) the Court discussed Alleyne stating:

As noted above, however, the United States Supreme Court in Alleyne v. United States, ––– U.S. ––––, 133 S.Ct. 2151,
2155, 186 L.Ed.2d 314 (2013), held that any facts leading to an increase in a mandatory minimum sentence are
elements of the crime and must be presented to a jury and proven beyond a reasonable doubt. In reliance on Alleyne,
Appellant argues that the application of his mandatory minimum sentence was illegal.

In Watley, we explained that “[t]he Alleyne decision ... renders those Pennsylvania mandatory minimum sentencing
statutes that do not pertain to prior convictions constitutionally infirm insofar as they permit a judge to automatically
increase a defendant’s sentence based on a preponderance of the evidence standard.” Watley, 81 A.3d at 117 (holding
that § 9712(c) and § 9713(c), inter alia, are unconstitutional). See also Commonwealth v. Hanson, ––– Pa. ––––, 82 A.3d
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1023, 1039–1040 (2013) (prior to Alleyne, state legislatures were free to delegate fact-finding authority to sentencing
judges relative to mandatory minimum sentences; however, Alleyne overruled those decisions on this salient point).
Commonwealth v. Valentine, 101 A.3d 801, 809 (2014)

Consequently, while the evidence was sufficient to support Defendant’s convictions and despite the fact that the Defendant
stipulated to the facts that supported the imposition of mandatory minimum sentences, the statutes on which the sentences were
based are unconstitutional and resentencing will be required. At the time of sentencing the error in the sentencing order will be
addressed.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Ryan Sanders

Criminal Appeal—Guilty Plea—VUFA—Withdraw of Plea—No Manifest Injustice

Fact that family members had died or were ill was not a manifest injustice permitting withdrawal of guilty plea.

No. CC 201212103. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 4, 2015.

OPINION
The sole issue presented in the instant appeal is whether or not this Court erred in denying Sanders motion to withdraw his

guilty plea. On March 24, 2014, Sanders entered a plea of guilty to the charges of person not to possess a firearm, possession of a
firearm without a license and the summary offenses of driving under suspension, speeding and failing to obey traffic signals.
Pursuant to a plea agreement, Sanders was sentenced to a period of incarceration of not less than four nor more than eight years,
to be followed by a period of probation of five years and he was to undergo random drug screening. The guidelines in Sanders’ case
indicated that for the charge of person not to possess a firearm, a mitigated range sentence was forty-eight months to ninety-six
months and both the standard and aggravated ranges were sentences of sixty to one hundred twenty months. Sanders filed a timely
post-sentence motion seeking to withdraw his plea, which motion was denied and as a result of the denial of that motion, filed his
timely appeal to the Superior Court raising the one issue of whether or not this Court erred in denying his motion to withdraw his
guilty plea, following the imposition of sentence.
In Commonwealth v. Yeomans, 24 A.3d 1044, 1046-1047 (Pa. Super. 2011), the Court set forth the standard to be used in

determining whether or not to grant a motion to withdraw a guilty plea after the imposition of sentence.

Appellant first challenges the validity of his guilty plea. “[A] defendant who attempts to withdraw a guilty plea after
sentencing must demonstrate prejudice on the order of manifest injustice before withdrawal is justified.” Commonwealth
v. Pantalion, 957 A.2d 1267, 1271 (Pa.Super.2008) (citation omitted). A showing of manifest injustice may be established
if the plea was entered into involuntarily, unknowingly, or unintelligently. Id.

As this Court has summarized:

Pennsylvania has constructed its guilty plea procedures in a way designed to guarantee assurance that guilty pleas are
voluntarily and understandingly tendered. The entry of a guilty plea is a protracted and comprehensive proceeding
wherein the court is obliged to make a specific determination after extensive colloquy on the record that a plea is
voluntarily and understandingly tendered.

Commonwealth v. Fluharty, 429 Pa.Super. 213, 632 A.2d 312, 314 (1993) (citation omitted).

Rule 590 of the Pennsylvania Rules of Criminal Procedure requires that a guilty plea be offered in open court, and
provides a procedure to determine whether the plea is voluntarily, knowingly, and intelligently entered. As noted in the
Comment to Rule 590, at a minimum the trial court should ask questions to elicit the following information:

(1) Does the defendant understand the nature of the charges to which he or she is pleading guilty or nolo contendere?

(2) Is there a factual basis for the plea?

(3) Does the defendant understand that he or she has the right to trial by jury?

(4) Does the defendant understand that he or she is presumed innocent until found guilty?

(5) Is the defendant aware of the permissible range of sentences and/or fines for the offenses charged?

(6) Is the defendant aware that the judge is not bound by the terms of any plea agreement tendered unless the judge
accepts such agreement?

Pa.R.Crim.P. 590, Comment.FN2

FN2. The Comment to Rule 590 includes a seventh proposed question that is only applicable when a defendant pleads
guilty to murder generally.

This Court has further summarized:

In order for a guilty plea to be constitutionally valid, the guilty plea colloquy must affirmatively show that the defendant
understood what the plea connoted and its consequences. This determination is to be made by examining the totality of
the circumstances surrounding the entry of the plea. Thus, even though there is an omission or defect in the guilty plea
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colloquy, a plea of guilty will not be deemed invalid if the circumstances surrounding the entry of the plea disclose that
the defendant had a full understanding of the nature and consequences of his plea and that he knowingly and voluntarily
decided to enter the plea.

Fluharty, 632 A.2d at 314–15 (citations omitted).

Finally, we apply the following when addressing an appellate challenge to the validity of a guilty plea:

Our law presumes that a defendant who enters a guilty plea was aware of what he was doing. He bears the burden of
proving otherwise.

In his motion to withdraw his guilty plea, Sanders attempts to establish manifest injustice by asserting that he attempted to declare
his innocence at the time that he entered his plea of guilty to the charge of the violation of the Uniform Firearms Act. Additionally,
he maintains that he was under emotional distress because of the fact that there was a death in his family and certain relatives
were suffering from various illnesses.
Sanders executed an eleven page explanation of rights form at the time that he entered his guilty plea and was subject to a

colloquy by this Court as to the rights that he was giving up by entering a plea of guilty to these charges and the maximum
penalties that he could face as a result of his admission of guilt. When this Court asked Sanders why he was pleading guilty he
responded as follows:

THE COURT: Why are you pleading guilty?

THE DEFENDANT: I’m guilty of driving under suspension. I had a gun in the vehicle, but if I really knew that
gun was in my vehicle, I would have slowed that car up trying to stop rather than trying to flee and elude police officers.
Just being honest.

Guilty Plea Transcript, page 6, lines 13-19.

As a result of Sanders’ statement, this Court advised Sanders and his counsel that it could not accept his plea and his counsel asked
for a moment to speak with Sanders. After Sanders had consulted with his counsel, he was once again asked why he was pleading
guilty and he stated that he was pleading guilty because he was guilty.1 The Assistant District Attorney then set forth a brief
summary of the facts as they applied to Sanders’ case and when his counsel was asked whether or not there were any additions or
corrections to that summary, his counsel indicated that they had none. Prior to sentencing Sanders, his counsel asked that he be
sentenced in the mitigated range of forty-eight to ninety-six months because he had taken responsibility for the commission of
these crimes.2 When Sanders was asked if he had anything to say prior to the imposition of sentence, he responded that he did not.
It is clear from the record that Sanders knew what the guidelines were in this case and that his sentence of four to eight years

was a mitigated range sentence despite the fact that he had four prior drug convictions in front of this Court. Sanders also knew
that the gun was in his car by his admission initially and acknowledged, after speaking with his counsel, that he was guilty. When
asked if he had anything to say prior to a sentence being imposed, Sanders testified that he had nothing to say. The record is
abundantly clear that he has failed to demonstrate manifest injustice as a result of the circumstances attended to his plea of guilty. 
Similarly, his claim that certain relatives had died and were suffering from illnesses which put him in an emotional state do not

demonstrate manifest injustice. The fact that these individuals had died and were suffering from various illnesses did not in any
way affect the voluntariness of his plea of guilty nor does it change the facts of his case, which clearly indicated that he was guilty
of the crimes charged. Since Sanders has failed to demonstrate that his guilty plea was the product of manifest injustice, this Court
did not error in denying his motion to withdraw his guilty.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 4, 2015

1 Guilty Plea Transcript, page 7, lines 4-5.
2 Guilty Plea Transcript, page 10, lines 7-10.

Commonwealth of Pennsylvania v.
Tory Kelly

Criminal Appeal—Sufficiency—Weight of the Evidence—After-Discovered Evidence—Credibility of Witnesses—
No Proof that Surveillance Tapes Existed

Prison guard alleged his convictions for witness intimidation and other crimes were erroneous because the victim was not credible.

No. CC 201201057. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 11, 2015.

OPINION
On December 21, 2012, following a non-jury trial, the appellant, Tory Kelly, (hereinafter referred to as “Kelly”), was found

guilty of one count of intimidation of a witness or victim, one count of terroristic threats, one count of simple assault and one count
of official oppression as they apply to the victim, Randy Jones. Sentencing occurred on April 2, 2013, at which time Kelly was
sentenced to an aggregate period of probation of ten years, one year of which was to be served through the intermediate punish-
ment program. Kelly was to have no contact with the victim, undergo random drug screening, and have a mental health evaluation
and to enroll and to complete anger management classes. Kelly filed timely post-sentence motion which following a hearing were
denied.
Kelly filed a timely appeal to the Superior Court and was directed to file a concise statement of matters complained of on appeal.
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In his statement, Kelly maintains that this Court erred in finding Kelly guilty of the charges of intimidation of a witness or victim,
terroristic threats, simple assault and official oppression since the evidence was insufficient to support the verdicts and the
verdicts were against the weight of the evidence. These claims are predicated upon his belief that the testimony of the victim was
unreliable and uncorroborated. Kelly has also maintained that he obtained after-discovered evidence which would have been
exculpatory in this matter and that at the time of trial, the investigator for the Department of Corrections, maintained that there
was no videotape evidence available when, in fact, there was video camera surveillance of some portions of SCI Pittsburgh.
Kelly’s non-jury trial commenced on December 17, 2012 and continued until December 21, 2012, when Kelly was found guilty

of the four counts where the victim was Randy Jones. The transcripts in Kelly’s trial were over four hundred-fifty pages; however,
only the preliminary hearing transcript, Volume I of the trial transcript, which ends at page two hundred forty-three and the
sentencing transcript were filed. The significance of this is the testimony of Randy Jones, according to the index prepared by the
Court Reporter, commences on page two hundred thirty-five and ends at page three hundred, which pages have been unavailable
to this Court. In reviewing these claims, this Court has had to rely upon its notes and memory on the testimony with respect to the
counts involving Randy Jones.
In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set out the standard

for assessing a claim that the evidence was insufficient to support the verdict and the verdicts were against the weight of the
evidence as follows:

In order to address this claim [the misstated standard of review for a weight of the evidence claim] we find it
necessary to delineate the distinctions between a claim challenging the sufficiency of the evidence and a claim that
challenges the weight of the evidence. The distinction between these two challenges is critical. A claim challenging the
sufficiency of the evidence, if granted, would preclude retrial under the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and Article I, Section 10 of the Pennsylvania Constitution, Tibbs v. Florida,
457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991). [12] [13] [14] [15] A motion for new trial on the grounds that the verdict is
contrary to the weight of the evidence, concedes that there is sufficient evidence to sustain the verdict. Commonwealth
v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial court is under no obligation to view the evidence in
the light most favorable to the verdict winner. Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict
is against the weight of the evidence is addressed to the discretion of the trial court. Commonwealth v. Brown, 538 Pa.
410, 648 A.2d 1177 (1994). A new trial should not be granted because of a mere conflict in the testimony or because the
judge on the same facts would have arrived at a different conclusion. Thompson, supra. A trial judge must do more than
reassess the credibility of the witnesses and allege that he would not have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is against the weight of the evidence do not sit as the thirteenth juror. Rather,
the role of the trial judge is to determine that “notwithstanding all the facts, certain facts are so clearly of greater weight
that to ignore them or to give them equal weight with all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 1980).

In each of his claims with respect to the charges of which he was convicted, Kelly maintains that the Commonwealth did not prove
the elements of the offense because Randy Jones’ testimony was unreliable and unsupported. Randy Jones was an inmate at SCI
Pittsburgh from December 28, 2010 to January 3, 2011. Jones testified that on December 30, 2010, he was called to the intake
bubble and asked about his charges and then was hit three times by Harry Niccoletti, who was in charge of F Block and was taken
back to his cell where he told his cellmate what had happened. Niccoletti and another correction officer went to his cell and hit
him again. Twenty minutes after this assault, Kelly came into his cell and told him that he heard that Jones liked to fight and then
hit him in the stomach and the forehead. Jones made no report of this incident but after he left SCI Pittsburgh, he wrote a letter
about the abuses and filed a Civil Rights action. In support of Jones’ testimony as well as the testimony of the other alleged
victims, all of whom were sexual offenders, the Commonwealth presented the testimony of Curtis Hoffman1 who was testifying
under a grant of immunity. Hoffman testified that he worked on F Block and he saw Kelly go into the cells where inmates were
quarantined numerous times. He asked Kelly to leave F Block on two separate occasions and Kelly bragged to him that he enjoyed
beating up pedophiles. While he never saw Kelly strike an inmate, he did see Kelly frequently on F Block and he saw him on F
Block in his street clothes. Kelly was not assigned to F Block nor did he have any reason to be on F Block at any time. In review-
ing the testimony in this matter this Court found Jones to be a credible witness and that Hoffman provided testimony that
supported Jones’ claim that he had been assaulted even though Hoffman did not see any of the physical assaults. Hoffman’s
testimony that Kelly was frequently on F Block when he had no business being there was circumstantial evidence of the fact that
Kelly had committed these crimes.
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In Commonwealth v. Brown, 71 A.3d 1009, 1013 (Pa. Super. 2013), the Superior Court set forth the standard in reviewing the
claim that is currently asserted by Kelly:

As his first issue on appeal, Brown asserts that his convictions were against the weight of the evidence presented. Id. at
20. Specifically, he argues that Smith and Meggison, the only witnesses linking him to the crimes, were so incredible, the
trial court abused its discretion by not granting him a new trial. Id. at 21–24. The trial court found that the evidence of
record supported the guilty verdicts, and because they do not “shock one’s sense of justice,” it did not abuse its discre-
tion by denying Brown’s post-sentence motion requesting a new trial on this basis. Trial Court Opinion, 1/18/13, at 10.

We review a weight of the evidence claim according to the following standard:

A claim alleging the verdict was against the weight of the evidence is addressed to the discretion of the trial court.
Accordingly, an appellate court reviews the exercise of the trial court’s discretion; it does not answer for itself whether the
verdict was against the weight of the evidence. It is well settled that the [jury] is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses, and a new trial based on a weight of the evidence claim is only
warranted where the [jury’s] verdict is so contrary to the evidence that it shocks one’s sense of justice. In determining
whether this standard has been met, appellate review is limited to whether the trial judge’s discretion was properly exer-
cised, and relief will only be granted where the facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Karns, 50 A.3d 158, 165 (Pa.Super.2012) (citation omitted).

In addition to the testimony of Jones and Hoffman, this Court had Kelly’s work schedule, a calendar depicting when the various
inmates Kelly was accused of abusing were at SCI Pittsburgh, information as to Kelly’s job as a utility officer, the fact that none of
his responsibilities as a utility officer required him to be on F Block, and the fact that Kelly reported to work early to use the gym
facilities and would be in his street clothes as opposed to his corrections officer uniform. This Court weighed all of those factors
in making an assessment of credibility and found both Jones and Hoffman to be credible, which substantiated the charges that
were filed against him.
Kelly’s last claim of error is that he had after-discovered evidence which would have provided exculpatory evidence to him. A

hearing was held on that motion at which point in time it was determined that there were videotape surveillance cameras at
Western Penitentiary. At the time of trial the Commonwealth maintained that there was no such video evidence, however, a report
was produced and made as an attachment to Kelly’s post-trial motions that indicated that there were surveillance cameras show-
ing infractions by various correction officers and formed the basis for the actions against them. Kelly maintained that since these
cameras were located around the facility, there should have been tapes on the days on which these alleged assaults would have
occurred. As with the trial transcript, Kelly did not provide a transcript of the hearing on his post-sentence motions and this Court
is relying on its memory and notes. There was no evidence presented that there were cameras which would have focused on the
hallways and cells where these assaults were alleged to have occurred. The Commonwealth also indicated that none of these tapes,
if they had in fact ever existed, existed now. Without any representation as to what might have appeared on those tapes, this Court
could not determine whether there was evidence whether exculpatory or inculpatory and, accordingly, his motion was denied.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 11, 2015

1 Hoffman’s testimony is contained in pages 347-413 of the transcript according to the index prepared by the court reporter,
however this testimony like the testimony of Jones is unavailable.

Commonwealth of Pennsylvania v.
Mark Coleman

Criminal Appeal—POSS/PWID—Suppression—Weight of the Evidence—Sufficiency—Warrantless Search by Parole Officer—
Anonymous Tip

A parolee is required to permit parole agents to perform warrantless searches in his residence.

No. CC 201304456. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 12, 2015.

OPINION
The appellant, Mark Coleman, (hereinafter referred to as “Coleman”), has filed the instant appeal as a result of the denial of

his post-sentence motions following his convictions for two counts of possession with intent to deliver a controlled substance, one
count of possession of a controlled substance and one count of possession of drug paraphernalia on March 3, 2014. On June 3, 2014,
Coleman was sentenced to a period of incarceration of not less than five nor more than ten years to be followed by a period of
probation of five years during which he was to undergo random drug screening. Since Coleman was RRRI eligible, he received a
RRRI sentence of fifty to one hundred twenty months with a period of probation of five years and random drug screening. Coleman
filed timely post-sentence motions that were denied on October 6, 2014. He then filed his notice of appeal and was directed to file
a concise statement of matters complained of on appeal.
In that statement, Coleman has raised four claims of error, the initial claim being that this Court erred in denying his suppression

motion since the state parole agents did a warrantless search of his residence in violation of his rights under the Fourth and Fourteenth
Amendments to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution. Coleman next claims that this
Court erred when it allowed two agents from the Pennsylvania Board of Probation and Parole to testify that they were Coleman’s state
parole agents. Coleman has also asserted that the evidence was insufficient to prove that Coleman committed the offenses with which
he was charged because the Commonwealth failed to establish that Coleman ever possessed these drugs. Finally, Coleman maintains
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that this Court erred in denying his post-sentence motions since the verdicts were against the weight of the evidence.
William McKay is a state parole agent who was assigned to supervise Coleman during his period of parole/probation. On

February 24, 2010, Coleman executed a Pennsylvania Board of Probation and Parole Form 237, which is a document, entitled
“Acceptance for State Supervision”. In that document he consented to the search of his person, property and residence without
a warrant. When McKay was told that Coleman was going to reside at Geyer Avenue in the City of Pittsburgh, Pennsylvania,
McKay conducted an investigation to prepare a home plan for Coleman that would permit him to reside at that address. Two
weeks after the completion of this plan, McKay received a phone call saying that Coleman had been in a fight with his uncle and
as a result of that altercation, he was no longer permitted to reside at that address. When Coleman was contacted about the fact
that he had to have a new approved residence, he indicated that he was going to live with his grandmother at 102 Center Avenue
in West View, Pennsylvania. McKay conducted a home inspection and approved that address for Coleman’s residence. When that
address was approved, Coleman executed a Pennsylvania Board of Probation and Parole Form 348 on November 19, 2012, which
acknowledges his change of residence. Coleman indicated that his new residence would be 102 Center Avenue and that
residence was accepted.
On December 17, 2012, Thomas Pekar, another state parole agent who was supervising Coleman, received an anonymous phone

call from a female who informed him that Coleman had received a driving under suspension citation from the police and that he
was involved in the sale of drugs. Pekar did a computer records search and determined that Coleman was cited for driving under
suspension on November 14, 2012. Despite the requirement that Coleman was to report any involvement with the police, as of
December 17, 2012, he had not contacted his parole officer to indicate that he had been cited for driving under suspension. On
December 18, 2012, parole officers McKay and Pekar went to Coleman’s residence to do a compliance check and found that
Coleman was not there. They went to the rental office and received from the manager, keys to Coleman’s apartment and they then
conducted a search of that apartment. During the course of the search, they saw in plain view a digital scale, which appeared to
have white powder on it and then in the living room area, found a bag that appeared to contain drugs. There were also Ziplock
sandwich bags. In addition they found a box of Arm & Hammer baking powder. Also in the apartment they found a Comcast cable
bill addressed to Coleman at the 102 Center Avenue address. The white powdered substance in the plastic bag was field-tested and
it tested positive for cocaine.
Coleman’s initial claim of error is that this Court erred in denying his suppression motion since the state parole agents

conducted a warrantless search of his apartment in violation of his rights under the United States and Pennsylvania Constitutions.
In Commonwealth v. Reese, 31 A.3d 708, 721 (Pa. Super. 2011), the Court set forth the scope and standard of review from the denial
of a suppression motion as follows:

An appellate court’s standard of review in addressing a challenge to a trial court’s denial of a suppression motion is
limited to determining whether the factual findings are supported by the record and whether the legal conclusions
drawn from those facts are correct. [Because] the prosecution prevailed in the suppression court, we may consider only
the evidence of the prosecution and so much of the evidence for the defense as remains uncontradicted when read in
the context of the record as a whole. Where the record supports the factual findings of the trial court, we are bound by
those facts and may reverse only if the legal conclusions drawn therefrom are in error.

Agents McKay and Pekar had received an anonymous tip that Coleman had been arrested for driving under suspension and also
that he was engaged in selling drugs. This tip was confirmed when Pekar was able to determine that a citation had been issued to
Coleman for driving under suspension and he had failed to report that to his probation officer. In Commonwealth v. Smith, 85 A.3rd
530, 534-535, 536 (Pa. Super. 2014), the Court determined that the inspection of a parolee’s residence by an agent of the State Parole
Board was not a search in violation of the parolee’s constitutional rights.

Appellant first argues that the agent’s visit to his residence constituted a search that was not supported by reasonable
suspicion and was therefore unconstitutional. Appellant’s Brief at 13–18.

61 Pa.C.S.A. § 6153, pertaining to the supervisory relationship of State parole agents to offenders, provides, in relevant part:

(b) Searches and seizures authorized.—

(1) Agents may search the person and property of offenders in accordance with the provisions of this section.

* * *
(d)

(2) A property search may be conducted by an agent if there is reasonable suspicion to believe that the real or other
property in the possession of or under the control of the offender contains contraband or other evidence of violations of
the conditions of supervision.
* * *
(6) The existence of reasonable suspicion to search shall be determined in accordance with constitutional search and
seizure provisions as applied by judicial decision. In accordance with such case law, the following factors, where appli-
cable, may be taken into account:

(i) The observations of agents.

(ii) Information provided by others.

(iii) The activities of the offender.

(iv) Information provided by the offender.

(v) The experience of agents with the offender.

(vi) The experience of agents in similar circumstances.

(vii) The prior criminal and supervisory history of the offender.

(viii) The need to verify compliance with the conditions of supervision.
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61 Pa.C.S.A. § 6153 (emphasis added). See also Commonwealth v. Williams, 547 Pa. 577, 692 A.2d 1031, 1035 (1997) (inter-
nal citations omitted) (“A parolee and a probationer have limited Fourth Amendment rights because of a diminished
expectation of privacy.”); Commonwealth v. Colon, 31 A.3d 309, 315 (Pa.Super.2011) quoting Commonwealth v. Hunter,
963 A.2d 545, 551–52 (Pa.Super.2008) (“Because the very assumption of the institution of parole is that the parolee is more
likely than the ordinary citizen to violate the law, the agents need not have probable cause to search a parolee or his
property; instead, reasonable suspicion is sufficient.”) (citations omitted).

At the time of Appellant’s release on parole, the Pennsylvania Board of Probation and Parole issued a parole agreement
signed by Appellant, and a Home Provider Agreement signed by Naadiya Dennis, which distinguished between a
“search” that requires reasonable suspicion to be valid, and a “home visit” which may occur unannounced at any time.
The parole agreement signed by Appellant provides:

I expressly consent to the search of my person, property and residence, without a warrant by agents of the Pennsylvania
Board of Probation and parole. Any items in the possession of which constitutes a violation of parole/reparole shall be
subject to seizure, and may be used as evidence in the parole revocation process. . .

Upon careful review, we agree with the trial court’s decision to deny Appellant’s suppression motion. “[T]he threshold
question … in any Fourth Amendment inquiry is whether the conduct of the police amounted to a search.” Commonwealth
v. Robbins, 436 Pa.Super. 177, 647 A.2d 555, 558 (1994) quoting Katz v. United States, 389 U.S. 347, 360, 88 S.Ct. 507, 516,
19 L.Ed.2d 576 (1967). Here, Appellant was on parole at the time State Parole Agent Scott Peterson arrived at his home.
“[State parole] [a]gents are in a supervisory relationship with their offenders. The purpose of this supervision is to assist
the offenders in their rehabilitation and reassimilation into the community and to protect the public.” 61 Pa.C.S.A. §
6153(a). “Supervision practices shall reflect the balance of enforcement of the conditions of parole and case management
techniques to maximize successful parole completion through effective reentry to society.” Id. As such, “[p]robationers
and parolees are subject to general and individual rules of conduct and supervision described at sentencing and/or in the
parole agreement.” Fross v. County of Allegheny, 610 Pa. 421, 20 A.3d 1193, 1197 (2011). See also 61 Pa.C.S.A. 6102(1)
(“The parole system provides several benefits to the criminal justice system, including the provision of adequate super-
vision of the offender while protecting the public, the opportunity for the offender to become a useful member of society
and the diversion of appropriate offenders from prison.”); Pennsylvania Bd. of Prob. & Parole v. Scott, 524 U.S. 357, 365,
118 S.Ct. 2014, 2020, 141 L.Ed.2d 344 (1998) (“Parole is a variation on imprisonment of convicted criminals, in which
the State accords a limited degree of freedom in return for the parolee’s assurance that he will comply with the often
strict terms and conditions of his release[;] [i]n most cases, the State is willing to extend parole only because it is able to
condition it upon compliance with certain requirements.”) (citations and internal quotations omitted); (“While parole is
a provisional release and an amelioration of punishment, it may be said to be, in legal effect, an imprisonment. It is a
means of keeping a watchful eye on the convict outside the prison walls.”). Com. ex rel. Alexander v. Rundle, 206 Pa.Super.
528, 214 A.2d 304, 306 (1965).

It is clear that the visit by state parole agents McKay and Pekar to Coleman’s residence was identical to what happened in
Commonwealth v. Smith, supra., and accordingly was not violative of Coleman’s constitutional rights under the United States
Constitution and the Pennsylvania Constitution.
Coleman next maintains that this Court erred when it permitted the jury to know that agents McKay, Pekar and Timothy Wolfe

were officers of the Pennsylvania Board of Probation and Parole and charged with the responsibility of supervising Coleman.
By permitting this information to be given to the jury, it violated Pennsylvania Rule of Evidence 4031 and Pennsylvania Rule of
Evidence 404(b2). This Court permitted the Commonwealth to identify the occupations of agents McKay, Pekar and Wolfe as it was
the technical violation of Coleman’s parole that caused the search of his residence, which led to the discovery of the controlled
substances. This information was provided to the jury so that they could understand the dynamics of what had taken place as a
result of Coleman’s failure to report his technical violation of his period of parole/probation. Prior to the testimony commencing,
this Court gave a cautionary instruction to the jury as to the reason they were being permitted to hear that Coleman was on parole
and that several of the witnesses were state parole agents.

THE COURT: Before Mr. Johnson starts, I want to give you a little heads-up. During his opening and during
the course of the testimony he’s going to make reference to the fact that some of these witnesses are state parole
agents. That information is being given to you for the very limited purpose of explaining how there was an inter-
action between these individuals and Mr. Coleman. The mere fact that he was being supervised by the state parole
board is to be considered by you for that one purpose and one purpose only. You cannot infer guilt by virtue of the
fact that somebody’s dealing with a state parole agent. It’s only to explain why these two people or three people
came in contact with each other.

Trial Transcript, page 21, lines 1-17

The jury was fully advised that the only reason that the occupations of the witnesses were identified as state parole agents was to
allow them to understand the interaction between these individuals and Coleman. In Commonwealth v. Hogentogler, 53 A.3rd 866,
882 (Pa. Super. 2012), the Court found no abuse of discretion in the Trial Court’s questioning of a witness and identifying them as
state parole agents.

We find no abuse of discretion in this regard and highlight that the trial judge’s questioning of Parole Agent Smith
was intended to clarify information for the jury, was not unduly protracted, and was conducted in a non-biased manner.
Folino, supra. Additionally, as the trial court noted in its opinion, the fact Appellant was on parole was clearly made well-
known to the jury prior to the trial judge’s questioning of Parole Agent Smith, and therefore, contrary to Appellant’s asser-
tion, the trial judge’s questioning did not improperly emphasize information not otherwise previously presented to the
jury. Finally, information concerning Appellant’s parole status was relevant inasmuch as the crime with which Appellant
was charged under 18 Pa.C.S.A. § 4915 requires registration of a sexual offender’s address upon release from incarcera-
tion, upon parole from a State or county correctional institution or upon the commencement of a sentence of intermediate
punishment or probation. See 18 Pa.C.S.A. § 4915(a)(1), 42 Pa.C.S.A. § 9795.2.
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Coleman next maintains that the evidence was insufficient to establish that Coleman ever possessed any of the drugs.
In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Court outlined the standard for review of a claim that
the evidence was insufficient as follows:

In order to address this claim [the misstated standard of review for a weight of the evidence claim] we find it
necessary to delineate the distinctions between a claim challenging the sufficiency of the evidence and a claim that
challenges the weight of the evidence. The distinction between these two challenges is critical. A claim challenging the
sufficiency of the evidence, if granted, would preclude retrial under the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and Article I, Section 10 of the Pennsylvania Constitution, Tibbs v. Florida,
457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991). [12] [13] [14]

In looking at the evidence in a light most favorable to the Commonwealth and all of the reasonable inferences drawn therefrom, it
is clear that the Commonwealth established the elements of the offenses and that Coleman was the possessor of those drugs. In
November of 2012, Coleman signed a form indicating to the state parole board that he would be staying at 102 Center Avenue with
his grandmother and that residence was approved as part of his home plan. When the state parole agents went to that residence in
December of 2012, they found a Comcast bill addressed to Coleman at that address, they found a bag of men’s clothes, in addition
to the scale and narcotics. When the state parole agents searched Coleman’s residence, it would appear that he was the only
resident since there were no other clothes in that residence nor any other indicia of residence that would suggest that it was some-
body else’s residence. In looking at the evidence in light most favorable to the Commonwealth and the reasonable inferences drawn
there from, it is clear that the Commonwealth had established the offenses charged and that Coleman was the possessor of those
drugs.
Finally, Coleman has suggested that the verdicts rendered in this case were against the weight of the evidence. In

Commonwealth v. Widmer, supra., the Pennsylvania Supreme Court set forth the standard for reviewing a claim that the verdicts
were against the weight of the evidence.

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there is
sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus, the
trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S. at
38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the discre-
tion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different
conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 1980).
Using this standard, it is clear that the verdicts were properly entered and that the Commonwealth had established beyond a
reasonable doubt that Coleman was the possessor of those drugs and that he intended to sell those drugs. The mere fact that
somebody did not see him in the residence or see him use the scale or package the controlled substance is not dispositive of this
claim. The quantity of the drugs was inconsistent with personal use but consistent with the intent to deliver. There was a digital
scale, which had residue of cocaine on it, and there were Ziplock sandwich bags, which are known to be used in the packaging and
delivering of a controlled substance. This claim, as with all of Coleman’s other claims was without merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 12, 2015

1 Rule 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons

The court may exclude relevant evidence if its probative value is outweighed by a danger of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.
2 (b) Crimes, Wrongs or Other Acts.
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(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that
on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake, or lack of accident. In a criminal case this evidence is admissible only if the proba-
tive value of the evidence outweighs its potential for unfair prejudice.

(3) Notice in a Criminal Case. In a criminal case the prosecutor must provide reasonable notice in advance of trial, or during trial
if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence the prosecutor intends to
introduce at trial.

Commonwealth of Pennsylvania v.
Marvin M. Jackson

Criminal Appeal—Sufficiency—Weight of the Evidence—Burglary—Fingerprints

Defendant’s fingerprint on outside of glass door to victim’s home was circumstantial evidence that he committed burglary.

No. CC 201207398. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 13, 2015.

OPINION
The appellant, Marvin Jackson, (hereinafter referred to as “Jackson”), has filed the instant appeal as a result of the imposition

of a sentence of thirty-five to seventy months as a result of his convictions on the charges of burglary, criminal trespass, theft and
criminal mischief, following a non-jury trial on November 20, 2013. In his statement of matters complained of on appeal, Jackson
raises two claims of error, first that the verdict was against the weight of the evidence and, second, that the evidence was insuffi-
cient to sustain these verdicts.
On May 10, 2012, Dawn DePasquale returned to her home located at 2415 Marbury Road in Churchill, Pennsylvania from

Washington, DC and when she went into her bedroom, saw that that room had been ransacked. Ms. DePasquale went to
Washington, DC on April 29, 2012, and no one other than Affordable Maids who had been given a key to her residence, were
permitted to be in her residence. The Affordable Maids made one visit to her house during the period of time she was away and
everything appeared to be in order based upon the reports of the employees of Affordable Maids when they were there.
Ms. DePasquale made an inspection of her bedroom and saw that her jewelry boxes had been emptied out and tossed onto her

bed, her clothes had been ransacked and then she noticed that the screen door attached to her sliding glass door had been cut. In
addition she was able to see several fingerprints on the glass sliding door. Ms. DePasquale called the Churchhill Police and they
came to the scene to investigate what had happened at her residence while she was away. The police in processing the scene, were
able to recover three fingerprints from the glass door, one of which was identified as being the fingerprint of Jackson. An arrest
warrant was issued for Jackson and he was lodged in the Allegheny County Jail. Officer Michael Fabrizi, of the Churchill Police
Department, went to the Allegheny County Jail to talk to Jackson and after giving him his Miranda rights and having Jackson sign
a Miranda rights acknowledgement form, he asked him if he had ever been at Ms. DePasquale’s residence and he said that he had
never been there. At that point Officer Fabrizi indicated to him that his fingerprint was found upon the glass door leading directly
into Ms. DePasquale’s bedroom. Jackson denied that he had been present at her home and stated that if he had done a burglary,
he would have worn gloves so it made no sense that his fingerprint was located on that glass door.
At the time of Jackson’s preliminary Hearing, Jackson told Officer Fabrizi that his memory had been refreshed and that he was

at Ms. DePasquale’s home a number of months prior doing some work for her. Ms. DePasquale confirmed that fact saying that he
and another individual were moving a piece of furniture in her bedroom, however, there was no access to the glass door since there
was other furniture in front of it while Jackson was there.
In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court has set forth the

standards to be reviewed in assessing claims that the evidence was insufficient to support the verdict and that the verdicts were
against the weight of the evidence.

In order to address this claim [the misstated standard of review for a weight of the evidence claim] we find it
necessary to delineate the distinctions between a claim challenging the sufficiency of the evidence and a claim that
challenges the weight of the evidence. The distinction between these two challenges is critical. A claim challenging the
sufficiency of the evidence, if granted, would preclude retrial under the double jeopardy provisions of the Fifth
Amendment to the United States Constitution, and Article I, Section 10 of the Pennsylvania Constitution, Tibbs v. Florida,
457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991). A motion for new trial on the grounds that the verdict is contrary to the
weight of the evidence, concedes that there is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336
Pa.Super. 120, 485 A.2d 459 (1984). Thus, the trial court is under no obligation to view the evidence in the light most favor-
able to the verdict winner. Tibbs, 457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight
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of the evidence is addressed to the discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177
(1994). A new trial should not be granted because of a mere conflict in the testimony or because the judge on the same
facts would have arrived at a different conclusion. Thompson, supra. A trial judge must do more than reassess the
credibility of the witnesses and allege that he would not have assented to the verdict if he were a juror. Trial judges, in
reviewing a claim that the verdict is against the weight of the evidence do not sit as the thirteenth juror. Rather, the role
of the trial judge is to determine that “notwithstanding all the facts, certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 1980).

In reviewing the facts of this case and the reasonable inferences drawn therefrom, it is clear that the Commonwealth met its
burden of establishing that a burglary had been committed at Ms. DePasquale’s home, that her property had been damaged and
her jewelry and cash had been taken. Ms. DePasquale testified that the only people that were permitted to be in her home during
the approximate two weeks that she was in Washington, DC, where employees of the Affordable Maids Company since she had
given them a key to that property. While one might suggest that employees of Affordable Maid might have perpetrated this
burglary and then cut the screen to suggest a forced entry when they had a key to Ms. DePasquale’s house, the problem with that
suggestion is how Jackson’s fingerprint got on the glass door. This, coupled with the fact that when Jackson was asked whether or
not he had ever been to the victim’s home, he denied that he was there and that if he had committed a burglary, he would have
done it with gloves. Jackson’s statement to Officer Fabrizi that he was never there was acknowledged by Jackson to be false when
he told Officer Fabrizi at the preliminary hearing that he had done work for Ms. DePasquale approximately nine months earlier.
When Ms. DePasquale was advised of that information, she did in fact state that Jackson had been in her house and her bedroom
moving furniture for her approximately nine months prior to this burglary. Using all of the reasonable inferences drawn from the
facts in this case, it is clear that the Commonwealth established all of the elements of the offenses and that the perpetrator of these
crimes was in fact the appellant.
Jackson’s second claim of error is that the verdict was against the weight of the evidence. In examining this claim in light of

the instructions given in Commonwealth v. Widmer, supra, it is clear that the verdict is not so contrary to the evidence as to shock
one’s sense of judgment. All of the elements of the offenses charged were proven by the Commonwealth and the only issue that
remained was the identity of the perpetrator. That identity was established by Jackson’s fingerprint and his initial denial that he
had ever been present at Ms. DePasquale’s home when, in fact, he was there a mere nine months before working in her bedroom.
The fact that his fingerprint was found on the exterior glass surface which is exposed to the elements confirmed the information
received from Affordable Maids that when they were there two days before the burglary was reported to the police, that
Ms. DePasquale’s home was in order and not in the disheveled state in which Ms. DePasquale found it when she returned home.
Considering all of these facts, the verdicts entered in this case do not shock one’s sense of justice.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 13, 2015

Commonwealth of Pennsylvania v.
James Mitchell

Criminal Appeal—Sentencing (Legality)—Homicide—Clerical Error in Sentencing Order

Sentencing Order listing the incorrect section of the Sentencing Code mandating a life term did not make sentence illegal.

No. CC 9701924. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 25, 2015.

OPINION
The appellant, James Edward Mitchell, (hereinafter referred to as “Mitchell”), has filed the instant appeal as a result of his

belief that his sentence of life without the possibility of parole for his conviction of first-degree murder is illegal since the original
sentencing Order contained the wrong citation for the imposition of the sentence of life without the possibility of parole and,
accordingly, he was entitled to relief from this illegal sentence, not only pursuant to the Post-Conviction Relief Act, but also, a writ
of habeas corpus. For the purpose of this Opinion, the underlying facts of Mitchell’s case are not required for the disposition
of Mitchell’s claims and, accordingly, this Court incorporates herein by reference thereto, the factual recitation set forth in its
original Opinion filed in connection with Mitchell’s direct appeal.
On May 19, 1998, following a jury trial, Mitchell was convicted of first-degree murder and possession of a firearm without a

license. On July 10, 1998, Mitchell was sentenced to a mandatory sentence of life without the possibility of parole to be followed
by a consecutive sentence of three and one-half to seven years for his conviction of possession of a firearm without a license.
Mitchell filed a timely appeal to the Superior Court, which affirmed the judgment of sentence on April 17, 2002. The Pennsylvania
Supreme Court, on October 4, 2002, denied Mitchell’s request for allowance to file an appeal. Mitchell then filed his first petition
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for post-conviction relief on June 20, 2003, which petition was denied on July 27, 2004, following a hearing on that petition. Mitchell
then filed an appeal to the Superior Court, which affirmed the dismissal of his petition for post-conviction relief on October 17,
2005. The Pennsylvania Supreme Court, on March 15, 2006, denied Mitchell’s request for allowance to file an appeal. 
On May 18, 2012, Mitchell filed his second petition for post-conviction relief, which this Court dismissed as being untimely filed

on February 27, 2013. On February 20, 2014, Mitchell then filed a petition for writ of habeas corpus asserting that he was being
illegally detained since his sentence of life without the possibility of parole was illegal. On March 12, 2014, this Court sent Mitchell
notice of its intention to dismiss his petition and also sent a corrected sentencing Order reflecting the correct section of the
Sentencing Code under which Mitchell received his sentence of life without the possibility of parole. This petition for writ of habeas
corpus was dismissed on July 15, 2014.
On July 28, 2014, the instant petition was filed by Mitchell asserting the illegality of the sentence and requesting that he be

issued a writ of habeas corpus since he was being illegally detained. This Court denied that petition on October 27, 2014 and
Mitchell filed the instant appeal as a result of the dismissal of his petition.
When Mitchell was sentenced on July 10, 1998, the original sentencing Order reflected that he was given a sentence of life

without the possibility of parole for his conviction of first-degree murder pursuant to 42 Pa.C.S.A. §9715.1 This Section requires
that a sentence of life without the possibility of parole be given to any individual who is convicted of third-degree murder who
previously had been convicted of third-degree murder. The Section that should have been reflected on that sentencing Order was
42 Pa.C.S.A. §9711, which requires an individual convicted of first-degree murder to be sentenced to life without the possibility of
parole.
Once an individual has been convicted of first-degree murder, he is required to be sentenced to life without the possibility of

parole pursuant to 18 Pa.C.S.A. §1102(a)(1), which provides as follows:

1102. Sentence for murder, murder of unborn child and murder of law enforcement officer
(a) First degree.--
(1) Except as provided under section 1102.1 (relating to sentence of persons under the age of 18 for murder, murder of
an unborn child and murder of a law enforcement officer), a person who has been convicted of a murder of the first
degree or of murder of a law enforcement officer of the first degree shall be sentenced to death or to a term of life impris-
onment in accordance with 42 Pa.C.S. § 9711 (relating to sentencing procedure for murder of the first degree).

The Court, in Commonwealth v. Yount, 419 Pa. Super. 613, 615 A.2d 1316 (1992), recognized that the proper procedure for impos-
ing a sentence of life without the possibility of parole.
Whoever is convicted of the crime of murder of the first degree is guilty of a felony and shall be sentenced to suffer death in

the manner provided by law, or to undergo imprisonment for life at the discretion of the jury trying the case, which shall, in the
manner hereinafter provided, fix the penalty[.]

18 P.S. § 4701. This statute was repealed and recodified at 18 Pa.C.S.A. § 1102. The statute now reads as follows:

(a) Murder of the first degree.-A person who has been convicted of a murder of the first degree shall be sentenced to death or
to a term of life imprisonment in accordance with section 1311(d) [now 42 Pa.C.S.A. § 9711] of this title (relating to sentencing
procedure for murder of the first degree).

18 Pa.C.S.A. § 1102. Because the death penalty was not in effect at the time of appellant’s sentencing,FN1 the trial court sentenced
appellant to life imprisonment.

FN1. Applying the United States Supreme Court’s holding in Furman v. Georgia, 403 U.S. 952, 91 S.Ct. 2282, 29 L.Ed.2d
863 (1971), the Pennsylvania Supreme Court declared the Act of June 24, 1939, P.L. 872, § 701, as amended, 18 P.S. § 4701
unconstitutional. Commonwealth v. Bradley, 449 Pa. 19, 295 A.2d 842 (1972). Subsequently, in order to meet the require-
ments of Furman, the Pennsylvania Legislature enacted 42 Pa.C.S. § 9711.

Mitchell has maintained that since his original sentencing Order said that his sentence of life without the possibility of parole
was issued pursuant to 42 Pa.C.S.A. §9715, that his sentence was therefore illegal and he was being unlawfully detained. In
Commonwealth v. Foster, 609 Pa. 502, 17 A.3d 332, 342 (2011), the Pennsylvania Supreme Court set forth the basis for determin-
ing when a sentence was illegal:

Consistent, then, with this Court’s jurisprudence in this area of the law throughout the years, legality of sentence
issues occur generally either: (1) when a trial court’s traditional authority to use discretion in the act of sentencing is
somehow affected, see e.g. In re M.W., 725 A.2d at 731 (holding that, when a sentencing issue “centers upon a court’s statu-
tory authority” to impose a sentence, rather than the “court’s exercise of discretion in fashioning” the sentence, the issue
raised implicates the legality of the sentence imposed); and/or (2) when the sentence imposed is patently inconsistent
with the sentencing parameters set forth by the General Assembly. See e.g. Shiffler, 879 A.2d at 188–89 (sentence exceed-
ing the statutory maximum intended by the General Assembly); Aponte, 855 A.2d at 802 n. 1 (same, in the context of an
Apprendi challenge); Andrews, 768 A.2d at 313 (challenge concerning merger or double jeopardy implicates the sentences
contemplated by the General Assembly for violations of the Crimes Code).

The sentence imposed on Mitchell does not violate the Sentencing Code standards nor does it exceed the statutory maximum
since the conviction for first-degree murder requires the imposition of a sentence of life without the possibility of parole. When
Mitchell initially raised this claim that he was sentenced in error, this Court reviewed the sentencing documents and determined
that there was a clerical error with respect to the proper citation of this section under which he was sentenced and filed a new
sentencing Order which correctly identified the appropriate Section of the Sentencing Code for Mitchell’s sentence. In
Commonwealth v. Klein, 566 Pa. 396, 781 A.2d 1133, 1135 (2001), the Supreme Court again recited the law that the Court always
had the power to correct a clerical error in its sentencing orders.

The law is clear that a court may modify or rescind any order within 30 days after its entry, if no appeal has been
taken. 42 Pa.C.S. § 5505; Pa.R.A.P. 1701(a). Thus, where a Notice of Appeal has been filed, the trial court cannot act
further in the matter. However, this rule must be read in conjunction with a court’s inherent powers “to amend its records,
to correct mistakes of the clerk or other officer of the court, inadvertencies of counsel, or supply defects or omissions in
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the record, even after the lapse of the term.” Commonwealth v. Cole, 437 Pa. 288, 263 A.2d 339, 341 (1970); see also
Commonwealth v. Rohrer, 719 A.2d 1078, 1080 (Pa.Super.1998); Commonwealth v. Quinlan, 433 Pa.Super. 111, 639 A.2d
1235, 1239 (1994). For example, in Cole the court held that an order granting both a new trial and a motion in arrest of
judgment was patently erroneous as such relief was irreconcilable. This court concluded that the lower court had an
inherent power to correct such obvious and patent mistakes beyond the expiration of the thirty-day statutory limit. Cole,
263 A.2d at 341. Thus, under limited circumstances, even where the court would normally be divested of jurisdiction, a
court may have the power to correct patent and obvious mistakes.

When this Court filed an amended sentencing Order it was doing only what it had the authority to do and was required to do.
At no time was Mitchell held illegally nor was his liberty being restrained since the error that this Court corrected was a
clerical error.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 25, 2015

1 (a) Mandatory life imprisonment.--Notwithstanding the provisions of section 9712 (relating to sentences for offenses committed
with firearms), 9713 (relating to sentences for offenses committed on public transportation) or 9714 (relating to sentences for
second and subsequent offenses), any person convicted of murder of the third degree in this Commonwealth who has previously
been convicted at any time of murder or voluntary manslaughter in this Commonwealth or of the same or substantially equivalent
crime in any other jurisdiction shall be sentenced to life imprisonment, notwithstanding any other provision of this title or other
statute to the contrary.
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Neil Stepanovich v.
John McGraw and State Farm Insurance Company

Motor Vehicle—Insurance

Court grants new trial for denial of due process where UIM carrier participated at trial as an unnamed and unidentified party.

No. GD 10-16523. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—December 10, 2012.

MEMORANDUM ORDER OF COURT
This matter involves my granting a new trial to Plaintiff, Neil Stepanovich (Stepanovich) in regard to his claim against John

McGraw (McGraw) and State Farm Insurance Company (State Farm).
On December 8, 2011 a defense verdict was entered against Stepanovich and he filed a timely Motion for Post-trial Relief. Briefs

were received which I carefully reviewed and I heard oral argument on May 24, 2012. Thereafter, on July 31, 2012, I entered an
Order granting Stepanovich a new trial and finding: “I believe it to be a denial of due process to deny Plaintiff the right to identify
to the jury, one of the defendants. The methodology of permitting the insurance company defendants to remain a phantom is
ineffective in preserving due process.”
Mr. McGraw and State Farm thereafter appealed to the Superior Court. This Opinion is my explanation of what I did and why

I did it.
The facts are quite simple and involve a vehicle – pedestrian accident between McGraw and Stepanovich. Stepanovich had also

sued McGraw’s Insurance Company, State Farm on claims of Uninsured and Under Insured theories. This arose based on the
ruling of our Supreme Court in Insurance Federation of Pennsylvania v. Dept. of Insurance. Diane Koken Insurance
Commissioner, 889 A.2d 550 (2005). In essence that case rendered null and void mandatory Arbitration provisions in all
Pennsylvania Motor Vehicle Insurance policies in regard to Uninsured and Under Insured coverage. The suit was initiated by a
consortium of auto insurance companies which believed that mandatory arbitration was a denial of due process and our Supreme
Court Agreed. That case then made it possible for a Plaintiff in a motor vehicle to sue both the tort feasor and his insurance
carrier under Uninsured Motorist and Under Insured Motorist theories. Thus the name of the insurance company would be before
the jury – an undesirable circumstance from the perspective of insurance companies and probably the Insurance Federation of
Pennsylvania, but an appropriate application of the Supreme Court holding.
In response to the logical application of the Insurance Federation (supra) case, in cases where the Tort-feasor and the insur-

ance company were both sued, the insurance company defendant asked that it not be named or otherwise identified, yet be accorded
full party status. Our Court here in Allegheny County accommodated the insurance companies and developed an Order which
permitted the insurance company to remain a phantom and directed the trial judge to “structure the trial in such a way as to
accomplish this goal.”
Some of my colleagues have characterized the phantom insurance company as “another interested party” and permitted a “double

teaming” of plaintiff by both counsel for the tort feasor and counsel for the unnamed and undisclosed insurance company. I do
not believe that such a procedure comports with due process. I also do not believe that any Appellate Court has directed this
procedure.
In this case I did not permit the insurance company to be disclosed and I permitted the “double teaming” by both defense counsel.

I could think of no way to not identify the insurance and yet let the jury know why this “double teaming” was going on. Thus I could
not structure the trial to accomplish this goal.
After the Motion for Post-trial Relief was filed, I considered at length the Arguments of counsel. I then concluded that I had

committed error in the way I handled the case and my complicity in denying due process to Stepanovich. Thus I granted a new
trial. In that trial the defendant insurance company should be identified.
In this regard, I’ve often thought the practice of not identifying insurance carriers in motor vehicle cases to be the perpetua-

tion of a myth that has outlived its usefulness. For example, virtually every juror either owns an automobile or drives one and
knows about the necessity in our complex society to have insurance on that vehicle. Indeed, jurors are also charged with knowing
that under Pennsylvania law every automobile owner must have his vehicle insured. Thus it is a denial of reality to pretend that
insurance is not involved in every motor vehicle case.

BY THE COURT:
/s/O’Reilly, J.

Date: December 10, 2012

Vern N. Schalles t/a Circus Bar v.
Pennsylvania Liquor Control Board

Liquor License

PA LCB denial of license renewal reversed where evidence does not prove existence of a “nuisance bar”.

No. SA 13-001147. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—November 10, 2014.

MEMORANDUM ORDER
I. Preliminary Matters
This matter involves the Appeal by Vern M. Schalles t/a T’s Circus Bar (Licensee or the “Bar”) of the action taken by the

Pennsylvania Liquor Control Board (“Board”) in denying renewal of Licensee’s Liquor License on November 6, 2013.
Licensee’s Appeal was filed on November 8, 2013. I conducted a de novo trial on March 26, 2014. At that trial the complete

record of testimony and exhibits were submitted as Respondent Exhibit 4. No other evidence was submitted to me. Thereafter, the
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record of that trial was transcribed and counsel filed excellent and able briefs in support of their contending positions.

The facts show that on November 6, 2013 the Board denied renewal of the Bar’s license and that an Opinion in support of the
renewal would be issued if an appeal was filed. An appeal was filed and a 52 page, undated opinion was issued with Conclusions
of Law wherein the Board said:

1. Licensee received the requisite notice of Licensing’s objections to its renewal application and of the date, time, and
place of the hearing held in this matter.

2. Section 470 of the Liquor Code [47 P.S. § 4-470] vests in the Board the authority to refuse renewal of a restaurant
liquor license.

3. As of the date of the hearing, Licensee had accrued fifteen (15) adjudicated citations.

4. Testimony and police reports were provided for nine (9) police incidents since June 2011, involving fights, drugs,
and disorderly operations.

5. Licensee failed to provide sufficient timely corrective measures to address all its citations and incidents at the hearing.

6. Licensee breached his CLA with the Board.

7. Licensee filed a late renewal application.

8. Licensee has abused the privilege of holding a license.

9. Restaurant Liquor License No. R-9633 was not renewed effective June 1, 2013.

In his brief, Counsel for the Board and the Board in its findings, asserts that there are approximately 14 adjudicated citations,
approximately seven incidents of disturbances at or immediately adjacent to the Bar that warrant the non-renewal. Testimony and
police reports were provided for several of the police incidents involving fights, drugs, and disorderly operations. In addition, the
Board claims that Licensee failed to provide sufficient timely corrective measures to address all of its citations and incidents at
the hearing, breached his CLA with the Board, filed a late renewal application and has abused the privilege of holding a license.
Upon de novo review, the Court of Common Pleas may exercise its statutory discretion to make findings of fact and conclusions

of law, and to sustain, alter, change or modify any action of the PLCB, whether or not it makes findings which are materially
different from those found by the Board. Goodfellas, Inc. v. Pennsylvania Liquor Control Board, 921 A.2d 559 (Pa. Cmwlth. 2007).
A trial court may issue a ruling different from that issued by the PLCB, even if the court’s findings of fact are identical to those
issued by the PLCB, as long as the trial court’s decision is supported by substantial evidence. Pennsylvania Liquor Control Board
v. Bartosh, 730 A.2d 1029 (Pa. Cmwlth. 1999).

II. FACTS
By way of background, the Bar has been owned and operated by Licensee Vern Schalles for about thirty years. He is a life-long

resident of Swissvale, lives two blocks from the bar, and has owned various area businesses. Licensee has been involved in the
community for many years. He takes senior citizens on trips and is involved with local baseball teams. The Licensee caters events
for the senior group in Swissvale, area churches, baby showers and funeral homes. The Bar has been RAMP certified since 2002.
Licensee had a partner in the business for several years but Licensee took over all operations about 12 years ago. Except for the
most recent ones, there have been no citations since 2003. The Bar is located at 7526 Center Street, Swissvale, Pittsburgh
Pennsylvania.
Renewal of a liquor license is not automatic and the Board has the authority to refuse to renew a license for any of the reasons

set forth in 47 P.S. §4-470 (a.l). U.S.A. Deli, Inc. v. Pennsylvania Liquor Control Board, 909 A.2d 24 (Pa. Cmwlth. 2006), appeal
denied, 929 A.2d 647 (Pa. 2007) (TABLE). However, when considering the manner in which the licensed premises is being operated,
and any activity occurring off-premises, the Board may consider “whether any substantial steps were taken to address the activity
occurring on or about the premises.” 47 P.S. §4-470(a.l). Although the licensee is required to take substantial affirmative measures
to prevent misconduct, a licensee is not required to do everything possible to prevent criminal activity on the premises, act as its
own police force or close its business. I.B.P.O.E. of West Mount Vernon Lodge 151 v. Pennsylvania Liquor Control Board, 969 A.2d
642, 651 (Pa. Cmwlth. 2009).
The Board has concluded that the shuttering of the Bar is warranted. However, the evidence does not prove that the Bar is a

nuisance bar or a problem establishment that needs to be closed to protect the community. The following incidents do not warrant
the non-renewal of the Bar’s liquor license.
On June 4, 2011, Officer Justin Keenan of the Swissvale Police Department issued a citation for public intoxication to an intox-

icated individual that he observed exiting the Bar and walking to the municipal parking lot. However, Officer Kennan did not see
this individual enter the Bar or see him consuming alcoholic beverages at the Bar. In fact, the testimony established that the Bar’s
doorman refused to permit the individual to enter the Bar because he was visibly intoxicated.
The incident on March 16, 2011, involved a tip given to the Swissvale Police that an individual with an outstanding warrant for

arrest was at the Bar. After being arrested and searched, an Officer found small amounts of marijuana and cocaine and the indi-
vidual was charged with possession. However, the Officer testified that he had no evidence that the individual obtained the drugs
in the Bar or that he sold drugs in the Bar. The Licensee testified that he did not know the individual and had never seen him in
the Bar. This incident provides no support for the action of the Board in not renewing the license.
On September 20, 2011, a woman reported that she had been hit by a beer bottle in the Bar. The woman presented at the police

station with a bloody nose covered in a substance later determined to be potpourri. After investigating, Lt. Matthew Lisovich deter-
mined that the woman had been struck with a bucket of potpourri at the Bar. However, the police were unable to identify the
assailant and no charges were filed. This incident provides no support for the action of the Board in not renewing the license. What
I also find interesting is that Lt. Lisovich testified that when the victim was at the police station immediately after the incident,
and she received a text on Twitter message from her assailant (N.T. 42).
Given this information, I find it strange that Lt. Lisovich would later say there was no arrest because “they were unable to iden-

tify the actor/assailant” (N.T. 46).
On May 15, 2012, a report was generated for an incident of theft and/or an altercation that allegedly occurred on May 10, 2002
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at the Bar. The Board did not produce the alleged victim at the hearing and the delay in reporting the incident undermines its
reliability. This incident provides no support for the action of the Board in not renewing the license.
On January 6, 2012, an incident occurred involving an alleged assault between the Bar’s doorman and a patron in the municipal

parking lot. The doorman was charged with simple assault but the disposition of the case was not known. This incident provides
no support for the action of the Board in not renewing the license.
Another incident occurred on November 25, 2012 where the Swissvale police had to separate two people who were yelling and

pushing each other in the municipal parking lot next to the Bar. However, no evidence was presented to show that those people had
been patrons of the Bar. I find no evidence that the bar had any connection to this incident.
On December 29, 2012 a woman exited the Bar and began punching the driver’s side of a vehicle. A man exited shortly there-

after and the two began fighting and punching each other. Both were charged with simple assault and disorderly conduct and the
female was also charged with criminal mischief. However, no evidence was presented to prove that the patrons were intoxicated
or that they had been over-served in the Bar. Like the other incidents, this matter does not support the Board’s determination of
non renewal.
The final two incidents occurring on January 21, 2013 and March 4, 2013 were disturbances that had nothing to do with the Bar.

One involved a robbery at another establishment and the other involved a car stolen off of the street. These disturbances referred
to by the Board were incidents where the Swissvale Police asked the Licensee to provide external video footage which had noth-
ing to do with the operation of the Bar and he was unable to do so. As to whether this was a breach of the CLA, the Licensee claims
they were minor and unintentional. I find that this incident has no connection to the Bar and can form no basis for the Board’s
non-renewal.
The Bar has never been cited or charged with sales to minors, sales to visibly intoxicated persons or sales after hours. It has

never been cited for loud music, noisy or disorderly operations or for any violation affecting the public peace or safety.
At the administrative hearing, Licensee testified that the Bar uses security cameras, a scan device to verify the authenticity of

photo IDs and a metal detection wand device in support of his commitment to responsible alcohol service. The Board contends that
Licensee failed to meet with the Chief of Police on a monthly basis as specified by the CLA. However, Licensee testified that he
made every effort to comply. He attempted to contact the Chief by telephone and in person but received no response. Finally, he
resorted to calling 911 to get the Chief to acknowledge his meeting requests. Since June 2013, Licensee has met monthly with the
assistant chief of the Swissvale Police.
At the aforesaid trial the Board offered the transcript of the administrative hearing that was held by a hearing examiner on

August 20, 2013. It offered no additional witnesses or evidence before me. There were Exhibits attached to the hearing transcript
denominated as B-1 through B-9. Exhibit B-4 entitled Opinions and Orders from Office of Administrative Law Judge for the cita-
tion numbers identified in the objection letter (Exhibit B-2). Also attached to that transcript as Exhibits B-6 through B-9, are four
police reports. The Board relied for its determination on the aforesaid documents as well as the case of Two Sophia’s, Inc. v. PLCB,
799 A2d 917 (Pa. Cmwlth. 2002) for the proposition that such transcript is admissible. It also relies on First Ward Republican Club
v. PLCB, 11 A.3d 38 (Pa. Cmwlth. 2010) for the proposition that certain police reports, which are hearsay, may be admitted as busi-
ness records, if properly authenticated. With respect to the latter point, Counsel for the Bar has objected to the admission of such
reports and contends they do not qualify as business records. This is with respect to Board Exhibits 6 through 9. Counsel for the
Bar argues that Police Officer Lt. Lisovich, the proffered “Authenticator” of the reports, did not attest to the official copy or
provide a certificate verifying that he had custody of the originals. Counsel relies on Kinard Entertainment, Inc. v. Pennsylvania
Liquor Control Board, No. 24 C.D. 2012 (Pa. Cmwlth. 2012), where the Court found that police reports are inadmissible under the
business record exception to the hearsay rule if the proffering officer was not the officer who responded to the events described
therein, he was not responsible for preparing or reviewing the information contained in them, and neither he nor a subordinate
was responsible for maintaining them. Lt. Lisovich’s testimony did not establish for certain that he even reviewed the police
reports before testifying. However, in the First Ward Republican Club case, the Commonwealth Court held that a police report may
be authenticated by any witness who can provide sufficient information relating to the preparation and maintenance of the record
to justify the presumption of trustworthiness. Lt. Lisovich did say that he “supervised” the preparers of the reports.
For further consideration is the extent to which Police Reports are really dispassionate, unbiased reports of business activity

worthy of the trustworthiness reposed in records made in the regular course of business. The reports offered herein are advoca-
tive and are written with knowledge that they will be used against an individual who has been arrested or otherwise subject to
government sanction. Finally, that such reports may be “admissible” does nothing with respect to the “Weight” that the fact finder
may assign to such reports.
It is also noteworthy that in First Republican Club the court re-iterated the standard which the Trial Court should apply, to wit,

- “A Trial Court reviewing a decision of the Board not to renew a Liquor License hears the matter de novo, and may sustain, alter,
modify, or amend the Board’s order even when it is based upon the same evidence presented before the Board” citing Philly
International Bar v. Pa. Liquor Control Board, 973 A.2d 1, 3 (Pa. Cmwlth. 2008). The foregoing standard relates back to 1998 when
our Supreme Court, in PLCB v. Richard E. Craft American Legion Home Corporation, 717 A.2d 276 (Pa. Cmwlth. 1998) first artic-
ulated it and opined that the Trial Court, hearing the matter de novo “could sustain, alter change or modify a penalty imposed by
the Board even based on the same evidence”. Such is the holding of Philly International Bar, supra, as well. However, in 2013, the
Commonwealth Court, in Becker’s Cafe Inc. v. PLCB, 67 A.3d 885 (Pa. Cmwlth. 2013) explained the limitations on the Trial Court.
That is, within the scope of its de novo trial, a Trial Court may only affirm or deny the action of the Board and could not alter or
modify. Analysis of Becker’s Cafe Inc. shows that both the Licensee and the Board appealed the Trial Courts imposition of an “early
closing” condition on the renewal of the license. The Board had denied renewal based on various incidents that happened at the
bar, located in the Bottoms of McKees Rocks Borough. The Trial Court ordered renewal of the license but imposed an early clos-
ing condition. On Appeal, the Commonwealth Court sustained the Trial Court’s order of renewal but reversed its imposition of the
early closing condition. The Court based its ruling on the language of the Statute which authorizes the Trial Court at 47 P.S Sec
4.464 “to either sustain or over-rule the action of the Board and either order or deny the issuance of the new license on the renewal
or transfer of the license to the applicant.”
However, even if these 4 reports are received, they are worthy of little weight. First, Exhibit 6 does not even involve this licensee

but rather JR’s Bar nearby. Exhibit 7 involves a stolen set of car keys from a patron of both JR and this Licensee but does not impli-
cate either in the theft. Exhibit 8 involves a shoving match between two females in the nearby municipal lot but does not implicate
the licensee. Finally, Exhibit 9 involves a fight between a woman and a man in the same municipal parking lot. The woman was
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observed to leave the Licensee, walk into the parking lot and punch a parked van as well as the operator thereof. None of this impli-
cates the Licensee.
After analysis, I wonder why these reports were even offered. Their probative value is non-existent.

III. Analysis
After an analysis of the record and testimony I find that the Bar is committed to operating in an orderly manner and to selling

alcoholic beverages in a responsible manner. After consideration of the entire record and arguments of the parties, I found
substantial evidence to warrant the renewal of Licensee’s restaurant liquor license. The Board is directed to renew the license.

SO ORDERED:
/s/O’Reilly, J.

Dated: November 10, 2014

James Mangan v.
Safe Auto Insurance Company

Civil Procedure

Negligence of counsel (failure to enter arbitration date in calendar and appear at hearing) is not a basis for granting a new trial.

No. AR-14-002796. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—February 24, 2015.

OPINION
Defendant has appealed from the entry of judgment against it after its Motion for Post-Trial Relief was denied. A non-jury

verdict was entered against Defendant, who had failed to appear at the scheduled arbitration hearing. On appeal, Defendant’s
counsel gives two excuses for his failure to put the arbitration hearing date in his calendar and his failure to appear: (1) he blames
Plaintiff and (2) he blames the Court. We concluded that his blame was misplaced and that the mistakes, accepted as true, were
not the sort that would have misled any attorney, especially an experienced attorney such as Defendant’s counsel. We also found
that the Defendant’s Motion and its 1925(b) Statement make out its counsel’s own negligence, for which the two proffered excuses
are unsatisfactory.
The supposedly critical error by the Court, according to Defendant’s counsel, is that the date stamp placed on his copy of the

Complaint in Arbitration showed only the hearing date and the portion indicating that the stamped date was the hearing date was
missing or illegible.1 The error by Plaintiff consisted of some typographical errors in the mandatory Hearing Notice that informs
defendants of the significance of there being a complaint filed against them, the need to file an Answer and their duty to appear at
the scheduled Arbitration hearing. We assumed that both those facts were correct. However, alone or together, we concluded that
they did not constitute a valid excuse for Defendant’s failure to appear, as will be discussed later herein.

ISSUES RAISED ON APPEAL

Defendant filed a timely 1925(b) Statement which lists eight matters, fully quoted below:

“1. This Honorable Court erred in rendering a Non-Jury Verdict due to its failure to consider the factors enumerated by
the Superior Court in determining whether an action should be dismissed for failure to appear for an Arbitration hearing.

“2. This Honorable Court erred in not vacating the Verdict and remanding the case for a new Hearing due to the Notice
of Hearing Date failing to comply with Allegheny County Local Rule 1302.

“3. This Honorable Court erred in failing to vacate the Verdict and remand the case for a new Hearing as the Court had
no basis for an award of damages under 42 Pa. C.S §8371.

“4. This Honorable court erred in failing to vacate the Verdict and remanding the case for a new Hearing as the Verdict
is in violation of Allegheny County Local Rule 1303(A)(2)(2) which limits ex parte Non-Jury Verdicts to $25,000. [As to
this item, we admit error and suggest that the judgment be reduced to $25,000, the amount Plaintiff had asked for.]

“5. This Honorable Court erred in failing to vacate the Verdict and remanding the case for a new Hearing on the basis
that the Verdict was rendered in contravention of Pa. R.C.P. 1303.

“6. This Honorable Court erred in failing to vacate the Verdict and remanding the case for a new Hearing on the basis of
fundamental fairness and to promote the interest of justice.

“7. This Honorable Court erred in failing to vacate the Verdict and remanding the case for a new Hearing on the basis
that the Plaintiff would not have been prejudiced by any delay in the Arbitration Hearing.

“8. This Honorable Court erred in failing to vacate the Verdict and remanding the case for a new Hearing on the basis
that the Court gave no consideration to any lesser sanctions.”

We have condensed and re-stated those matters as three issues for discussion:
1. Whether we wrongly conducted the hearing in Defendant’s absence, in violation of Defendant’s right to notice.

2. Whether principles of fundamental fairness and the interest of justice were violated, i.e. whether prejudice (here, to the
Plaintiff) and the consideration of “lesser sanctions” are relevant concepts in the context of Rules 1303 and 218, absent an initial
finding that a satisfactory excuse was indeed proffered.

3. Whether there was clear and convincing evidence to warrant the imposition of bad faith damages, and if so, whether
correcting the maximum judgment amount, which we now admit is $25,000, requires that there be a new hearing or trial.
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DISCUSSION

1. The hearing properly proceeded in Defendant’s absence since the record and Defendant’s Motion demonstrate that its counsel
had sufficient notice of the date and merely failed to note it in his calendar.
We reviewed Defendant’s Motion for Post-Trial Relief and concluded that Counsel’s excuses for his non-appearance were unsat-

isfactory and did not warrant granting Defendant a new arbitration hearing. We properly concluded that it was counsel’s own
negligence that caused him not to note the date. It is well settled that negligence of counsel is not a basis for granting a new trial.
To the extent that this is a matter for the Court’s discretion, there has been no abuse of that discretion.
According to Defendant’s Motion, the law firm representing Defendant has a well-established local practice. It is clearly not a

new practice nor an out-of-town practice, which might be unaware of our Local Rules and custom. Counsel states he has been in
practice here for a long time and has never before missed a hearing. In addition, Defendant itself is not an unsophisticated private
individual encountering our legal system or the Arbitration Section for the first time.

There were several indicators which should have alerted counsel of the hearing date:

(1) The Local Rules as well as local custom provide that the hearing date is assigned when an arbitration complaint is
filed; a simple glance at the Defendant’s copy of the cover sheet reveals a clearly stamped date; if that glance did not
convey the fact that it was probably the hearing date, a search of the easily accessible electronic docket for the “missing”
date would have disclosed the date.

(2) The electronic docket itself contains the hearing date, so any perusal of it for other reasons would have revealed the
hearing date.

(3) Defendant had filed its Answer to the complaint, an indication that it was aware that there would be a hearing before
a Board of Arbitrators at some time and was on notice that it should find out what hearing date had been assigned;

(4) The hearing date was advertised in the Pittsburgh Legal Journal, which has always been regarded as adequate notice
to attorneys of an upcoming hearing or trial.

Despite all the above indicators, Defendant places the blame for the failure to attend on Plaintiff ’s counsel and the Court, assert-
ing, in effect, that the Local Rules, policies and customs of the Civil Division of the Court of Common Pleas for the Fifth Judicial
District improperly ignore the factors set forth by our appellate courts.

2. Prejudice to the Plaintiff and the “consideration of lesser sanctions” only apply if there is first a satisfactory excuse for the
Defendant’s failure to appear at the Arbitration hearing.
If Defendant had had a satisfactory excuse for not appearing, we would then have to look at the prejudice to the Plaintiff caused

by requiring him to attend a new hearing or trial. However, to give meaning to Local Rule 1303, we should not consider such
prejudice if the non-appearing party’s excuse is unsatisfactory, as here. As for the “consideration of lesser sanctions,” that, too,
logically can only make sense if a satisfactory excuse is first proffered. We do not view conducting a trial after due notice to the
absent party as a “sanction.” Rather, it is an inevitable consequence of non-appearance or non-responsiveness that attorneys must
take care to avoid and which even pro se litigants are subject to.
In accordance with Local Rule 1303 and local custom, the case at issue was assigned to the Motions Court Judge sitting on

the day of the arbitration hearing. Defendant’s counsel complains that neither the judge nor opposing counsel gave him the
courtesy of a call to remind him he had not appeared. This is all said to violate principles of fundamental fairness and the
interest of justice.
Defendant relies on Williams v. School District of Philadelphia, 870 A.2d 414 (Pa. Cmwth. 2005) which was based on a case in

the Pennsylvania Superior Court, Shin v. Brenan, 764 A.2d 6009 (Pa. Super. 2000). Neither Williams nor Shin nor any Rule of Court
requires that a non-appearing party be given a telephone reminder in the circumstances here. The applicable concept is notice,
not a courtesy call. Furthermore, requiring that the Court make courtesy calls, which would then have to be made to all parties
who do not show up for an arbitration hearing, would put an undue burden on the clerks who run the Arbitration Section.
The 1981 Explanatory Comment to Rule 1303 makes it clear that it is up to opposing counsel to decide whether or not to ask the

court to continue the matter. There is no mandate at all for a courtesy call. Furthermore, in light of the 1998 Explanatory Comment
regarding the addition of sub-paragraph (a)(2), encouraging such an extension of professional courtesy might very well undermine
the purpose of that provision. That Comment is fully quoted below:

EXPLANATORY COMMENT -- 1998

If at a hearing before a board of arbitrators one party was ready and the other was not, Rule of Civil Procedure 1303
previously provided for the arbitration to proceed and an award to be made unless the court ordered a continuance.
Under this rule, some courts experienced the problem of a party failing to appear for the arbitration hearing and then
appealing for a trial de novo before the court.

Rule 1303 has been amended to provide an additional alternative in such a circumstance and allow a court of
common pleas by local rule to provide that the court may hear the case if the notice of hearing so advised the parties and
all parties present agree. If the court hears the matter, then the parties will have had their trial in the court of common
pleas. Relief from the decision of the court will be by motion for post-trial relief following the entry of a nonsuit or a
decision of the court or by petition to open a judgment of non pros. Relief from the action of the trial court will be by
appeal to an appellate court. As the new notice advises, there will be “no right to a de novo trial on appeal from a
decision entered by a judge.

Rule 218 governs the instance when a party is not ready when a case is called for trial. The note to subdivision (c)
prior to its amendment referred to the right of a plaintiff to seek relief from the entry of a nonsuit or a judgment of non
pros but omitted any reference to a defendant seeking relief from the decision of the court following a trial. A new para-
graph has been added to the note calling attention to the defendant’s right to file a motion for post-trial relief “on the
ground of a satisfactory excuse for the defendant’s failure to appear.” [That new paragraph is Rule 218(c): “A party who
fails to appear for trial shall be deemed to be not ready without satisfactory excuse.”]
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A post-trial motion based on an excuse for the defendant’s failure to appear must first allege facts that, if true, make
out a satisfactory excuse, so as to rebut the presumption created by 218(c). Here the only excuse, negligence, is not
satisfactory, especially given the law involving published notice in the Legal Journal.

3. We confess error as to the maximum amount awardable in the circumstances here; however the imposition of the correct but
lower maximum was supported by clear and convincing evidence.
Counsel for both parties agree that our Local Rule 1303 (a)(2)(2) limits a non-jury award to $25,000. We agree that this aspect

of Defendant’s Post-Trial Motion should have been granted and the judgment amount should have been reduced to $25,000.
However, making this correction does not require a new trial.
As for the contention that the evidence doesn’t support the verdict, especially as to bad faith damages, we note that the non-jury

trial held before the undersigned pursuant to Pa.R.C.P. 1303 is of record in an 8-page Transcript. Defendant contends that the trial
was only one minute long, apparently because the time noted in the transcript at the start of the trial is the same noted eight pages
later at the end, 10:45 a.m. We cannot account for the time notations but we highly doubt that all present spoke fast enough to
produce eight pages in one minute.
The transcript reveals clear and convincing evidence of Defendant’s bad faith conduct regarding Plaintiff ’s insurance claim.

The Plaintiff met his burden. It must be kept in mind that the evidence was uncontroverted and was found by the undersigned, as
fact finder, to be credible and compelling. We were impressed not only by the summary of Defendant’s conduct but also by
Plaintiff ’s demeanor and statements during and after the summary. No one needs the kind of aggravation Defendant put Plaintiff
through.

CONCLUSION
We did not abuse our discretion by finding that simple steps could have and should have revealed the date of the impending

arbitration hearing to defense counsel at any time, and that in any case counsel had sufficient notice when the hearing date was
published in the Legal Journal. The ruling here does not “shock the conscience” or violate principles of justice. Rather, it was based
on well-settled principles regarding when a party’s failure to appear does or does not warrant entry of a verdict against it. Those
principles should not be violated and our court’s usual practices and policies ignored simply for the purpose of benefiting one attorney
or one client merely because they are usually diligent.
Neither the Court’s procedures nor Plaintiff ’s counsel’s typographical errors in the Hearing Notice were of such magnitude

that we should have ruled they were the cause of Defendant’s failure to attend the hearing. We applied Rules 1303 and 218 appro-
priately and this appeal is without merit. The judgment amount should be modified to $25,000 and otherwise affirmed.

BY THE COURT:
/s/Friedman, J.

Date: February 24, 2015

1 The original in the Court papers has a complete and legible stamped date of hearing. However, we assumed the stamp on
Defendant’s copy was indeed incomplete and contained only an undescribed, but clearly printed, date.

PNC Bank, N.A., Successor to National City Bank v.
Rita M. Starceski

Debt Collection

Creditor’s New Mexico judgment against one joint debtor, in full amount of joint debt, precludes the entry of a second judgment
in Pennsylvania against another joint debtor.

No. GD-12-15805. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—February 12, 2015.

OPINION
INTRODUCTION
Plaintiff appeals from our order dated October 8, 2014, by which we sustained Defendant’s Preliminary Objections to Plaintiff ’s

Complaint, and dismissed the complaint with prejudice. Plaintiff ’s claim was based on a revolving line of credit which Defendant
and her then-husband allegedly applied for and Plaintiff allegedly granted. We accepted all facts pled in the Complaint as true
before making our ruling and issuing the order.
The order is fully quoted below as the electronic docket copy and photocopies are a little unclear in parts due to a pen that started

running out of ink:

AND NOW, on this 8th day of October, 2014, upon consideration of Defendant’s Preliminary Objections, it is hereby
ORDERED, ADJUDGED AND DECREED that the Preliminary Objections are SUSTAINED and the Complaint is
dismissed with prejudice, Plaintiff having offered no amendment which would deal with the admitted fact that it sued one
joint debtor (Defendant’s ex-husband) in another state (believed to be New Mexico) and obtained a judgment there in the
full amount of the joint debt, against him only. Plaintiff now seeks to get a judgment in the same full amount, against
instant Defendant, thereby having two different judgments of $200,000 each ($400,000 total) rather than the one judgment
that might be warranted against the joint debtors in the amount of $200,000. (Emphasis in original.)

ISSUES RAISED ON APPEAL

Plaintiff raises three issues in its 1925(b) Statement; they are fully quoted below:

“1. Whether the trial court erred in dismissing the Plaintiff ’s complaint with prejudice by finding that the affirmative
defense of res judicata was an appropriate basis for dismissal when deciding preliminary objections pursuant to Pa.R.C.P.
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1028, where res judicata is an enumerated affirmative defense that should be plead as New Matter pursuant to Pa.R.C.P.
1030.

“2. Whether the trail court erred by dismissing with prejudice Plaintiff ’s complaint seeking recovery of the unpaid
contractual obligation against only one of two joint and several obligors, because in another jurisdiction a law suit was
filed only against the other obligor, and judgment entered. This ruling is contrary to the Restatement of the Law, Second,
Contracts § 291.

“3. Whether the trial court erred in dismissing the Plaintiff ’s complaint with prejudice without providing the Plaintiff an
opportunity to file an amended complaint, pursuant to Pa.R.C.P. 1033.”

DISCUSSION
Defendant’s Preliminary Objections contained a Notice to Plead and Plaintiff filed a timely response to those objections. We did

take some of those additional and admitted facts into account during the course of the argument (largely for purposes of consid-
ering whether leave to file an Amended Complaint should be granted). We do not recall there being any objection by Plaintiff at
the time. Certainly no objection was made by Plaintiff to Defendant’s Notice to Plead nor to the date upon which Defendant filed
its objections.1

Defendant’s objections raised four questions for the argument on October 8: first, that a prior judgment against Defendant’s
ex-husband extinguished Plaintiff ’s right to bring this case and warrants dismissal with prejudice; second that the four-year
statute of limitations barred the claim; third, that the failure to attach a “Statement of Account” (which is referred to in the original
Complaint as being attached as Exhibit 2, but is not, in fact, attached) is a defect warranting dismissal; fourth, that other defects,
including the failure to attach anything except the 2004 credit agreement and the failure to allege how Defendant was given notice
of her supposed default, also warranted dismissal.
We concluded, after argument, that although some defects could be corrected by filing an amended complaint, there was no

point in granting leave to amend and allowing those corrections. We concluded that principles of justice and judicial economy
would, in any case, eventually bar plaintiff from receiving a second duplicative judgment here in Pennsylvania when it already had
a judgment in the full amount in New Mexico. We therefore dismissed the complaint with prejudice, implicitly denying leave to file
a futile amendment.

1. The facts regarding the prior judgment in New Mexico, were admitted by Plaintiff in its Response to Defendant’s
Preliminary Objections and demonstrated that permitting an Amended Complaint would be a futile exercise of form over
substance.

Paragraph 3 of Defendant’s Preliminary Objections refers to Exhibits A and B thereto, which are copies of a docket printout
from New Mexico and a “Stipulated Judgment” between PNC and the other joint debtor, instant Defendant’s ex-husband, Kenneth
Yaw, for the same debt ($200,311.02) that Plaintiff now seeks to recover from Ms. Starceski.
Although Plaintiff ’s Response to the Preliminary Objections contained several pertinent admissions, its brief in support of its

response to the objections is of little use. It is essentially a “canned brief,” replete with boilerplate regarding general principles
governing amendment but containing nothing related to the actual objections that were pending. In particular, Plaintiff ’s brief
contains no law concerning the prior judgment for the full amount even though it had already admitted its existence and this was
an issue properly before the court prior to argument and crucial to the success of Plaintiff ’s claim.2

2. Plaintiff has waived the argument that the Restatement of the Law, Second, Contracts Sec. 291, permits the recovery of
two judgments for one debt in two different jurisdictions. Even if not waived, it is without merit.

This issue was not mentioned in Plaintiff ’s Response to the Objections nor discussed in Plaintiff ’s brief and we have no
indication from our notes of the argument that any section of the Restatement was ever raised. Furthermore, Plaintiff did not bring
§ 291 to our attention by filing a Motion for Reconsideration. The first mention in the court file appears in the 1925(b) Statement.
Under the usual waiver principles, it is too late to raise this now.

However, even if it is not waived, it is without merit. The full text of § 291 is fully quoted below:

§ 291 Judgment in an Action Against Co-promisors

In an action against promisors of the same performance, whether their duties are joint, several, or joint and several, judg-
ment can properly be entered for or against one even though no judgment or a different judgment is entered with respect
to another, except that judgment for one and against another is improper where there has been a determination on the
merits and the liability of one cannot exist without the liability of the other.

In this case “judgment for one” refers to the New Mexico judgment against Ms. Starceski’s ex-husband; “against another” refers
to P’s instant complaint seeking judgment against Ms. Starceski. There has already been “a determination on the merits” pled and
admitted by Plaintiff. Plaintiff also has pled that the liability of either spouse is based on the agreement it had with both spouses.
Section 291 supports the Court’s ruling, not the Plaintiff ’s position.

3. It would have been an abuse of discretion and against principles of justice and judicial economy to have allowed
Plaintiff an opportunity to amend its complaint after it had admitted a fact fatal to its claim.

We agree with the statement in Plaintiff ’s brief that “our Supreme Court authorizes the amendment of a pleading.” However,
whether or not an amendment should be allowed is left to the sound discretion of the trial court, with the caveat that a first request
to amend should be liberally granted. The most liberal view of the question of amendment here shows that one crucial fact is not
in dispute and is fatal to Plaintiff ’s claim: Plaintiff has already obtained a judgment for the full amount claimed here. That judg-
ment bars the instant action and for all practical purposes satisfies Plaintiff ’s claim here.

CONCLUSION
Our order was properly entered and should be affirmed.

BY THE COURT:
/s/Friedman, J.
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Date: February 12, 2015

1 It appears that Plaintiff first filed this action on August 29, 2012, a few months after it filed its complaint against the ex-husband
in New Mexico on May 5, 2012. The Complaint was not served in 2012 and was eventually reinstated on May 23, 2014, and served
by certified mail received on June 3, 2014, at an address in Las Cruces, New Mexico.
2 We note that the brief also does not discuss the correctable defects, such as the failure to attach the Statement of Account to which
Plaintiff had referred in para. 4 of it Complaint and the failure to specify when a demand was made upon Ms. Starceski and where
such demand was sent. This could be important because demand upon her husband during their marriage might be considered a
demand upon them both; a demand upon him after their divorce would not be a demand upon her. The brief does, however, refer
to the irrelevant pleading requirements for a tort, in particular to someone’s failure to repair damage to property caused by that
person’s negligence.
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Commonwealth of Pennsylvania v.
Andre Lamar Davis

Criminal Appeal—Homicide—Sufficiency—Evidence—Hearsay—Confrontation Clause—Witness Statements

Despite alleged amnesia of witness, the evidence is sufficient to support a first-degree murder conviction.

No. CC 2012-3840. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—February 3, 2015.

OPINION
This is a direct appeal from the Judgment of Sentence entered on June 4, 2014. The Defendant was charged in a seven (7) count

criminal information with two (2) counts of Criminal Homicide (18 Pa. C.S. § 2501(a)), Criminal Attempt – Homicide (18 Pa. C.S.
§ 901(a)(1)), Aggravated Assault – Serious Bodily Injury (18 Pa. C.S. § 2702(a)(1)), Robbery – Serious Bodily Injury (18 Pa. C.S. §
3701(a)(1)), Possession of a Firearm with an Altered Manufacturer’s Number (Pa. C.S. § 6110.2(a)), and Persons Not to Possess a
Firearm (18 Pa. C.S. § 6105(a)(1)).

On February 26, 2014, the Defendant proceeded to a jury trial, where he was convicted of two (2) counts of Criminal Homicide,
Criminal Attempt- Homicide, and Aggravated Assault.1 On June 4, 2014, the Defendant was sentenced to an aggregate sentence of
life imprisonment plus twenty (20) to forty (40) years of incarceration, and he was given 813 days of credit for time served. No
further penalty was imposed on the Aggravated Assault count.

This timely notice of appeal followed. On November 4, 2014, the Defendant filed his “Statement of Errors Complained of upon
Appeal,” (“Concise Statement”), and raised the following issues for review:

1. The evidence was insufficient to support the first degree murder convictions for the deaths of Angela Proctor and
Manning Proctor. Malice was not proven, as testimony showed that both decedents were charging at Mr. Davis after the
initial shots in the living room, and the evidence was not contrary to Mr. Davis’s claim of self-defense. These convictions
must be overturned.

2. The court erred in permitting the statement of Andre Frazier to be read into evidence at trial, as it was inadmissible
hearsay. The statement was not offered as evidence until after Mr. Frazier had been dismissed from testifying. He was
therefore not subject to cross examination on the document. The evidence of Frazier adopting the statement is scant and
because Frazier had been released from court, he could not state under oath whether the statement was accurate or not.
Frazier denied that the statement refreshed his recollection. The reading of this statement into evidence violates both the
Hearsay rules and Mr. Davis’s right to confrontation of his witnesses, guaranteed under both the U.S. and Pennsylvania
Constitutions.

3. The court erred in playing the taped statement of Valdez Lanauze for the jury. The statement was played long after
Mr. Lanauze testified and after he was excused from the trial. Mr. Lanauze thus could not be cross examined, under oath,
about the statement. Accordingly, Mr. Davis was denied the right to confront his accuser as guaranteed by the U.S. and
Pennsylvania Constitutions.

(Concise Statement, p. 2). The Defendant’s contentions are without merit, and, for the reasons that follow, the verdict in this case
should be upheld.

I. FACTUAL BACKGROUND
On March 12, 2012, the Defendant spent the day hanging out with friends that he had known for years, Andre Frazier and Valdez

Lanauze. (Trial Transcript (“T.T.”) 2/26/14-3/4/14, pp. 146-47, 195-97). At some point during that afternoon, the men called Valdez’s
mother, Karen Lanauze, for a ride to the “Quick Cash” store because Andre Frazier needed to cash a check. (T.T. 143, 146-48, 195-
97). Ms. Lanauze drove them to the store, and afterwards the group drove to Giant Eagle because Ms. Lanauze needed to pick up
a few groceries. (T.T. 197-98).

On their way to Giant Eagle, the Defendant, also known as “Big Dre” got into a very loud, heated argument with Andre Frazier,
who is also known as “Little Dre.” (T.T. 145, 148-50, 196, 198). They were arguing because the Defendant wanted Mr. Frazier to
help him commit a robbery, and Mr. Frazier did not want to get involved. (T.T. 149-51, 274). Although they were told to calm down,
they were still fighting in the car when Ms. Lanauze finished her grocery trip. (T.T. 199). When she returned to her vehicle, the
Defendant was standing “outside of the car on the driver’s seat side” screaming at Andre Frazier as he was “hitting and beating
his chest.” (T.T. 199). Ms. Lanauze told the Defendant to get back in the car, and she dropped the three men off at the BP gas
station down the street. (T.T. 151, 199-200).

Upon being dropped off at the gas station, Andre Frazier separated from the group and went his own way. (T.T. 151-52). The
Defendant and Mr. Lanauze went to another friend’s house, where they remained until the late evening. (T.T. 152). After they left
the house, the two men walked home together and then separated when Mr. Lanauze arrived at his house. (T.T 153-54). However,
as he was walking up to his porch, Mr. Lanauze reached into his pocket and realized that he had enough money to buy a small quan-
tity of marijuana for a nightcap. (T.T. 153). He called his friend Manning Proctor and told him that he was coming over to buy some
weed. (T.T. 153). He then caught up with the Defendant, and the two men walked over to Manning Proctor’s house together. (T.T.
154-56).

The Defendant and Mr. Lanauze arrived at Manning’s house at approximately 12:30 a.m., and they found Andre Frazier, aka
“Little Dre,” laying on the couch in the living room. (T.T. 157, 275). Mr. Frazier often stays with Manning Proctor, and his mother,
Angela Proctor, so his presence at their residence was not surprising. (T.T. 187). Mr. Lanauze walked into the apartment, gave
Mr. Frazier a handshake, then walked back to Manning Proctor’s bedroom to make his purchase. (T.T. 157). Mr. Lanauze was in
the back bedroom with Manning Proctor when they heard two gunshots. (T.T. 159-60). The men ran into the living room, where
they were confronted with a gunshot fired in their direction. (T.T. 167). Mr. Lanauze ducked and ran out of the house as soon as he
saw the light from the muzzle. (T.T. 160, 166). Before he ran away, Valdez Lanauze saw the Defendant holding a gun, standing over
Andre Frazier; he also saw the Defendant swing the gun over and point it at Manning Proctor. (T.T. 174). Mr. Lanauze ran down
the street and called his mother to come pick him up. (T.T. 162, 168).

When authorities responded to the scene, they found Manning Proctor lying on the floor, with a gunshot wound to his left chest.
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(T.T. 133). Although he was seriously injured, he was coherent enough to tell the officer, three separate times, that “Dre” shot him.
(T.T. 134-135). Manning Proctor was transported to the hospital, where he was pronounced dead later that morning. (T.T. 136).
Authorities found his mother, Angela Proctor, lying dead on the floor of a bedroom, and they discovered Andre Frazier wounded,
lying on a bed in the same bedroom where Angela Proctor’s body was found. (T.T. 137-39). Although he was shot three (3) times
from close range, Mr. Frazier survived the shooting and had even managed to call 911 after being shot. (T.T. 241, 474-75).

The Defendant was questioned by the authorities on March 14, 2012, after his mother called the police to inform them of his
involvement in the shootings. (T.T. 297-98). He was arrested and charged with the murders of Manning and Angela Proctor, as well
as the shooting of Andre Frazier. The arrest was made after Mr. Lanauze told the police that the Defendant was the shooter. (T.T.
310, 357, 362). After he was confronted with Mr. Lanauze’s statement and the other evidence against him, the Defendant told the
officers that he wanted to “tell the truth about what happened.” (T.T. 311). In a recorded statement, the Defendant confessed to the
shootings. He said that he was enraged after an argument with Mr. Frazier, that he “snapped,” and that he shot the victims because
they were charging at him. (T.T. 311-14, 458-59, 467-68). He told the officers that he had hid the firearm behind an abandoned
house. He was able to direct investigators to the specific location of the gun, where it was successfully retrieved. (T.T. 315-318).

II. DISCUSSION
A. Sufficiency of Evidence
The Defendant first argues that the Commonwealth failed to present sufficient evidence at trial to support his convictions for

first-degree murder. This contention is wholly without merit.
The standard of review for evaluating challenges made to the sufficiency of evidence is well-settled. The reviewing court must

“assess the evidence and all reasonable inferences drawn therefrom in the light most favorable to the verdict-winner” and “deter-
mine whether there is sufficient evidence to enable the fact finder to have found every element of the crime beyond a reasonable
doubt.” Commonwealth v. Evans, 901 A.2d 528, 532 (Pa. Super. 2006). As one appellate court has explained:

[W]e may not weigh the evidence and substitute our judgment for the fact-finder. In addition, we note that the facts
and circumstances established by the Commonwealth need not preclude every possibility of innocence. Any doubts
regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive that
as a matter of law no probability of fact may be drawn from the combined circumstances. The Commonwealth may
sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial
evidence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually received
must be considered. Finally, the finder of fact while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Estepp, 17 A.3d 939, 943-44 (Pa. Super. 2011). “Although a conviction must be based on more than mere suspi-
cion or conjecture, the Commonwealth need not establish guilt to a mathematical certainty.” Commonwealth v. Gainer, 7 A.3d 291,
292 (Pa.Super. 2010) (internal quotations omitted).

With respect to first-degree murder cases, the Pennsylvania Supreme Court has explained that:

a person is guilty when the Commonwealth proves that: (1) a human being was unlawfully killed; (2) the person accused
is responsible for the killing; and (3) the accused acted with specific intent to kill. An intentional killing is a killing by
means of poison, or by lying in wait, or by any other kind of willful, deliberate and premeditated killing. The
Commonwealth may prove that a killing was intentional solely through circumstantial evidence. The finder of fact may
infer that the defendant had the specific intent to kill the victim based on the defendant’s use of a deadly weapon upon a
vital part of the victim’s body.

Commonwealth v. Baumhammers, 960 A.2d 59, 68 (Pa. 2008).

The evidence presented at trial was more than sufficient to prove beyond a reasonable doubt that the Defendant had the
specific intent to kill Angela and Manning Proctor. The Commonwealth’s theory at trial was simple — Andre Frazier was the
Defendant’s intended murder victim, and Angela and Proctor Manning were killed because they were witnesses to the attempted
murder. (T.T. 98, 453, 476).

In support of its theory, the Commonwealth introduced the testimony of Karen Lanauze, who directly observed the Defendant
get into a very loud and heated argument with Andre Frazier on the afternoon of the shootings. Ms. Lanauze observed the
Defendant “hitting and beating his chest” as he screamed at Frazier, and she testified that she had never before seen the Defendant
that angry despite her knowing the Defendant for the last several years. (T.T. 195, 199). The Commonwealth also introduced the
statements and testimony of Valdez Lanauze and Andre Frazier, the two (2) eyewitnesses to the murders. Mr. Lanauze and
Mr. Frazier both told the police just days after the incident that the Defendant was responsible for the shootings, and Frazier’s
statement in particular dispels any notion that the Defendant was provoked and justified in his use of deadly force. (T.T. 171, 173-
74, 243, 276). Although these witnesses both attempted to feign amnesia and backtrack on their earlier statements when it came
time for them to testify at trial, they made it clear that they were incredibly reluctant to testify against the Defendant because he
was their friend, and they feared being called “snitches.” (T.T. 143, 170, 174, 226, 235, 239). Mr. Lanauze even testified that the
Defendant was like a “brother” to him. (T.T. 143). In any event, the jury certainly was free to find that their original statements to
the police were more credible in light of the circumstances. Their original statements directly incriminated the Defendant, and
these statements were corroborated by other evidence in the case, like the dying declaration of Manning Proctor, who told the
police three (3) separate times that he was shot by “Dre.” (T.T. 134-35).

Perhaps the most damning evidence came from the Defendant himself. Indeed, the day after the shooting, the Defendant admitted
to his cousin, Jade Metz, that he “killed some people,” and he wrote jailhouse letters to Mr. Frazier and Mr. Lanauze trying to
persuade them to change their testimony at trial in order to protect him. (T.T. 172-74, 215-218, 263, 399-408, 412-416). These
letters, coupled with his admission to his cousin, serve to demonstrate his consciousness of guilt. Furthermore, although the
Defendant denied any and all involvement to the police at first, he immediately admitted to the shootings after he was confronted
with the evidence against him. Additionally, he told the police exactly where to locate the firearm he had used. (T.T. 310-311, 314-320).

Although the Defendant claimed some sort of justification for his actions, the jury clearly did not believe his version of events.
The jurors were specifically instructed on imperfect self-defense, but they returned a verdict for first-degree murder instead.
Ultimately, the Defendant’s argument seeks to attack the credibility determinations made by the fact-finder, and it is well-estab-
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lished that such attacks warrant no relief on appeal. See Commonwealth v. Johnson, 910 A.2d 60, 65 (Pa. Super. 2006) (“The law
is well-settled that a sufficiency argument that is founded upon a mere disagreement with the credibility determinations made by
the fact finder, or discrepancies in the accounts of the witnesses, does not warrant the grant of appellate relief, for it is within the
province of the fact finder to determine the weight to be accorded each witness’s testimony and to believe all, part, or none of the
evidence introduced at trial”.) (internal quotations omitted).

Accordingly, because the evidence presented at trial, when viewed in the light most favorable to the Commonwealth as verdict
winner, was more than sufficient to establish the Defendant’s guilt beyond a reasonable doubt, the Defendant’s contention is
meritless, and the verdict as to the first-degree murder convictions should be upheld.

B. Evidentiary Rulings
The Defendant’s second and third arguments on appeal both seek to attack this court’s admission of certain evidence under Pa.

R. Evid. 803.1. It is well-established that “the admissibility of evidence is a matter addressed to the sound discretion of the trial
court and ... an appellate court may only reverse upon a showing that the trial court abused its discretion.” Commonwealth v. Weiss,
776 A.2d 958, 967 (Pa. 2001) (citations omitted). “An abuse of discretion is not a mere error in judgment but, rather, involves bias,
ill will, partiality, prejudice, manifest unreasonableness, or misapplication of law.” Commonwealth v. Hoover, 16 A.3d 1148, 1150
(Pa. Super. 2011).

The Defendant argues that this court erred when it allowed the out-of-court statement of Andre Frazier to be read into evidence.
He claims that this statement constituted inadmissible hearsay and that its admission violated his rights under the confrontation
clause of the United States and Pennsylvania Constitutions. The Defendant further argues that this court erred when it allowed the
recorded statement of Valdez Lanauze to be played at trial on the grounds that the recording violated his rights under the
confrontation clause. Neither of these arguments have merit.

Rule 803.1 of the Pennsylvania Rules of Evidence provides as follows:
Rule 803.1. Hearsay exceptions; testimony of declarant necessary

The following statements, as hereinafter defined, are not excluded by the hearsay rule if the declarant testifies at the trial
or hearing and is subject to cross-examination concerning the statement:

(1) Inconsistent statement of witness. A statement by a declarant that is inconsistent with the declarant’s testimony, and
(a) was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or
(b) is a writing signed and adopted by the declarant, or (c) is a verbatim contemporaneous recording of an oral statement.

Pa.R.E. Rule 803.1(1). “[P]ursuant to this rule, inconsistent statements made by a witness prior to the proceeding at which he is
then testifying are admissible as substantive evidence of the matters they assert so long as those statements, when given, were
adopted by the witness in a signed writing or were verbatim contemporaneous recordings of oral statements.” Commonwealth v.
Stays, 70 A.3d 1256, 1262 (Pa. Super. 2013).

Statement of Andre Frazier
With these principles in mind, it should be clear that this court did not commit error when it allowed the out-of-court statement

of Andre Frazier to be read into evidence following his testimony. As noted earlier, Mr. Frazier immediately provided a statement
to the police within two (2) days of the incident; Detective Miller and his partner interviewed Mr. Frazier on March 15, 2012, while
he was still at the hospital recovering from his injuries. (T.T. 269). Mr. Frazier was “very cooperative” with the police at that time
because he was motivated to “do what was right by the Proctor Family.” (T.T. 269-270). Based on Mr. Frazier’s report of the inci-
dent, the officers put together a police report and asked him if he would be willing to record his statement. (T.T. 270-271).
Mr. Frazier declined to have his statement recorded, so the officers memorialized his oral statement into a written document and
asked him to read it in order to ensure that the facts contained therein were accurate. (T.T. 271-272). Mr. Frazier reviewed the
statement, and he signed it in the presence of Detective Miller after he confirmed that it was factually accurate. (T.T. 271-272).
Mr. Frazier’s statement, in essence, confirmed that the Defendant was angry with him because he had refused to help the
Defendant commit a robbery and that the Defendant began shooting at him, and everyone else at the Proctor residence, without
any provocation. (T.T. 273-77).

Although Mr. Frazier was very cooperative at the time of the incident, he had changed his tone dramatically by the time of trial.
Mr. Frazier took the stand and claimed to not remember anything, including the length of time that he had been friends with the
Defendant. (T.T. 226- 248). While it is true that Mr. Frazier repeatedly testified that he did not recall any details from the incident,
there were several instances where he outright denied his previous statements. For example, when asked whether he told the
police that he had an “uneasy feeling about the defendant being in the [Proctor] house” on the night of the incident, Mr. Frazier
replied “no.” (TT. 232-33). The prosecutor then asked: “you are saying you never told [the police] that?” and Mr. Frazier responded
“nope . . . I ain’t told them nothing.” (T.T. 232-33). When asked whether he observed the Defendant shoot at him, Mr. Frazier
initially replied that he did not remember, but when the prosecutor said “so [the Defendant] may have [shot at you], you are not
sure about it,” Mr. Frazier firmly responded “No, he didn’t.” (T.T. 233). Later in his testimony, he was directly asked whether he
had told the officers that the Defendant was the person responsible for shooting him and the Proctor family, and Mr. Frazier stated
“no.” (T.T. 243-44).

Mr. Frazier directly contradicted the statements that he had made to police at the hospital on March 15, 2012, and his contra-
dictory testimony opened the door for the introduction of his out-of-court statement as a prior inconsistent statement under Pa. R.
Evid. 803.1. Although Mr. Frazier denied that it was his signature on the statement (T.T. 244), the witness is not required to adopt
the statement at trial. See Commonwealth v. Hanible, 30 A.3d 426, 446-47 (Pa. 2011) (“Appellant’s position that Wiley’s statement
was not “adopted” by him because he repudiated it at trial is untenable . . . as the Commonwealth recognizes, adoption of the state-
ment by the witness at trial is unnecessary as it would obviate the need to incorporate the evidentiary rules for prior inconsistent
statements.”). Given Detective Miller’s testimony that the statement was adopted by Mr. Frazier at the time of the incident and
that it was signed by Mr. Frazier in his presence, there is no question that the statement was adopted by Mr. Frazier at the time it
was made. (T.T. 271-72).

Furthermore, the fact that Mr. Frazier’s statement was not admitted into evidence until after his testimony was complete is of
no consequence. The record clearly indicates that the defense had “full knowledge” of Mr. Frazier’s witness statement prior to the
time of trial. (See T.T. 44-45). Because the defense was fully aware of the nature of Mr. Frazier’s statement, there was ample oppor-
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tunity to question Mr. Frazier about his statement while he was still subject to cross-examination. (T.T. 44-45). The fact that defense
counsel chose to forego cross-examination of Mr. Frazier does not change the analysis because the question of admissibility does
not center on whether the declarant is actually cross-examined on the statement, but whether an opportunity for cross-examina-
tion existed. See Stays, supra, at 1262 (“Significantly, it is not imperative that the defendant actually cross-examine the witness; if
the defendant had an adequate opportunity to do so with full knowledge of the inconsistent statement, the mandate of Rule 803.1
is satisfied.”). Such an opportunity existed in this case as Mr. Frazier was present at trial and was available for cross-examination,
and his statement was thus properly admitted under Rule 803.1. Because Mr. Frazier’s statement was properly admitted as a prior
inconsistent statement, the Defendant’s confrontation clause argument must fail. See Hanible, supra, at 444 (“It is well-settled that
admitting a declarant’s prior inconsistent statement does not violate the Confrontation Clause of the Sixth Amendment when the
declarant, himself, testifies as a witness at trial and is subject to cross-examination.”).

Statement of Valdez Lanauze
Similarly without merit is the Defendant’s claim that his confrontation clause rights were violated when this court allowed the

recorded statement of Mr. Lanauze to be played after he was dismissed from testifying. The recorded statement fell directly within
the parameters of Rule 803.1 as a “verbatim contemporaneous recording of an oral statement.” Pa. R. Evid. 803.1(1)(c). The state-
ment was recorded during Mr. Lanauze’s second interview with police on March 14, 2012, after Jade Metz informed the police that
he was someone worth talking to. (T.T. 356-59). At this second interview, Mr. Lanauze identified the Defendant as the shooter, and
he agreed to have his statement tape-recorded. (T.T. 357-58).

Mr. Lanauze opened the door to the introduction of his recorded statement when he provided testimony at trial that squarely
contradicted statements he previously made to the police. For example, although he told the police that the Defendant was the
shooter at his second interview, he testified at trial that he “didn’t see nobody holding the gun.” (T.T. 161, 357). When asked whether
he told the police something different, Mr. Lanauze replied, “I mean, I’m not going to . . . come up here and say that I saw [the
Defendant] holding a gun because I didn’t.” (T.T. 164). Mr. Lanauze was directly questioned about his statement, but he maintained
that he did not see the Defendant shoot anyone. (T.T. 171). At one point, Mr. Lanauze acknowledged that he first told the police that
the Defendant was the shooter, but he was adamant that the only reason he said that was because the police were “threatening”
him. (T.T. 164, 171).

Although the recording was not officially played until after he had testified, Mr. Lanauze was questioned about his statement
throughout his entire direct examination. (T.T. 143-174). Moreover, the defense had full knowledge of the content of the recording
and had every opportunity to cross-examine him as to his statement while he was still on the stand. Indeed, at one point, the defense
did ask Mr. Frazier about whether he gave the police “a different story” during his second interview, to which he answered “yes.”
(T.T. 190). The fact that defense counsel chose not to delve further into the particulars of the second interview does not mean that
the Defendant was deprived of an opportunity to confront Mr. Lanauze about his recorded statement. Accordingly, because the
tape-recorded statement was properly admitted as a prior inconsistent statement under Rule 803.1, his confrontation clause claim
is without merit. See Hanible, supra, at 444.

III. Conclusion
For the foregoing reasons, the Defendant’s contentions are without merit. The Commonwealth presented more than sufficient

evidence at trial to support the first-degree murder convictions, and the jury was free to disbelieve the Defendant’s version of
events. Additionally, this court did not err when it admitted the statements of Andre Frazier and Valdez Lanauze because the state-
ments were admissible as prior inconsistent statements under Pa. R. Evid. 803.1. Because the statements were properly admitted
pursuant to Rule 803.1, the Defendant’s rights under the Confrontation Clause were not violated. Accordingly, the verdict should
be upheld in all respects.

BY THE COURT:
/s/Lazzara, J.

Date: February 3, 2015

1 The Commonwealth withdrew the charges of Robbery and Altered Manufacturer’s Number at the time of trial, and the Person
Not to Possess charge was severed and heard as a non-jury at the same time as the jury trial. See (Trial Transcript (“TT”),
February 26, 2014 to March 4, 2014, pp. 3-4).

Commonwealth of Pennsylvania v.
Kenneth J. Tolman

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Prosecutorial Misconduct—Closing Argument—
Disclosure of Material Evidence—Entrapment

Multiple allegations of ineffectiveness relating to objectionable comments made by the prosecutor during closing arguments.

No. CC 200707007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—February 3, 2015.

OPINION
On June 12, 2009, Kenneth J. Tolman (hereinafter Appellant) was found guilty by a jury of his peers of the following offenses:

18 Pa.C.S. §6318(a)(4), Unlawful Contact with a Minor- (Two Counts); 18 Pa.C.S. §7512(a), Criminal Use of Communication Facility
(Three Counts); 18 Pa.C.S. §901(a), Criminal Attempt-Unlawful Contact with a Minor (Three Counts).1 Appellant was sentenced on
September 14, 2009 to twelve to twenty-four months incarceration with an additional four years of probation to follow. Appellant
filed a post sentence motion, seeking modification of sentence, which was denied on September 29, 2009. A Notice of Appeal fol-
lowed on October 21, 2009. This Court filed its Opinion on March 4, 2010. Judgment of sentence was affirmed on April 21, 2011
and the Petition for Allowance of Appeal was denied on December 15, 2011.
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Appellant filed a pro se PCRA petition on December 4, 2012, counsel amended on June 16, 2014 and this Court dismissed with-
out a hearing on August 27, 2014. On September 26, 2014, Appellant filed a Notice of Appeal and on October 24, 2014, filed his
Statement of Errors Alleged on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges that counsel was ineffective for failing to preserve and raise issues of alleged prosecutorial misconduct.

(Concise Statement of Matters Complained of on Appeal, p. 4) Appellant next alleges ineffective assistance for counsel's failure to
object during closing arguments to the prosecutor’s reference to evidence which was not admitted. Id. at 4-5. Further, Appellant
alleges counsel was ineffective for failing to object during closing argument to the prosecutor asking the jury to “send a message”
with its verdict. Id. at 5. Next, counsel is alleged to have been ineffective for failing to object to the prosecutor’s ridiculing of the
defense. Id. In addition, Appellant alleges counsel was ineffective for failing to argue the case of Kyles v. Whitley, 519 U.S. 419
(1995) regarding mandatory disclosure of material evidence. Id. at 6. Finally, Appellant alleges the Court erred in denying a hear-
ing on the PCRA petition. Id.

HISTORY OF THE CASE
For a detailed history of the case, see Opinion, March 4, 2010.

DISCUSSION
Appellant alleges that he was provided ineffective assistance of counsel. The test for ineffective assistance of counsel is whether

the underlying claim is of arguable merit; counsel’s performance lacked a reasonable basis; and the ineffectiveness of counsel
caused him prejudice. Commonwealth v. Williams, 899 A.2d 1060, 1063 (Pa. 2006). Prejudice is established if “there is a reason-
able probability that the outcome of the proceedings would have been different but for counsel’s ineffectiveness.” Commonwealth
v. Chmiel, 30 A.3d 1111, 1127-1128 (Pa. 2011). Each of Appellant’s claims fails at least one prong of the ineffectiveness test.

Appellant alleges ineffective assistance of counsel in that counsel failed to object to numerous instances of prosecutorial
misconduct during the prosecutor’s closing argument. The relevant standard is whether the prosecutor’s statements violated a
constitutionally or statutorily protected right, such that Appellant did not receive a fair trial. See Commonwealth v. Elliot, 80 A.3d
415 (Pa. 2013). The focus of inquiry is on the fairness of the trial and not the culpability of the prosecutor. Commonwealth v. Spotz,
47 A.3d 63 (Pa. 2012).

Not every unwise remark made by an attorney amounts to misconduct or warrants the grant of a new trial.”
Commonwealth v. Carson [590 Pa. 501], 913 A.2d 220, 242 (Pa.2006). “Comments by a prosecutor do not constitute
reversible error unless the unavoidable effect of such comments would be to prejudice the jury, forming in their minds
fixed bias and hostility toward the defendant so they could not weigh the evidence objectively and render a true verdict.”
Commonwealth v. Stokes [576 Pa. 299], 839 A.2d 226, 230 (Pa.2003), quoting Commonwealth v. Fisher [572 Pa. 105], 813
A.2d 761, 768 (Pa.2002).

Commonwealth v. Collins, 70 A.3d 1245, 1252-53 (Pa. Super. 203), appeal denied, 80 A.3d 774 (Pa. 2013). Furthermore,

A prosecutor may make fair comment on the admitted evidence and may provide fair rebuttal to defense arguments. Even
an otherwise improper comment may be appropriate if it is in fair response to defense counsel’s remarks. Any challenge
to a prosecutor’s comment must be evaluated in the context in which the comment was made.

Elliot, supra, at 443. Also, the prosecutor is given reasonable latitude to present an argument with logical force and vigor, and
comments representing oratorical flair are permissible. Commonwealth v. Thomas, 54 A.3d 332 (Pa. 2012).

Specifically, Appellant objects to the reference by the prosecutor that the jury was not shown all of the streaming video sent to
the agent posing as a thirteen year old girl which video showed Appellant masturbating. However, Appellant’s counsel, in his
closing argument, asked the jury why the video was played and suggested that the Commonwealth had only shown the video to
enflame the passions of the jury. In response, the prosecutor argued that had he wanted to enflame passions, he would have show
the videos in their entirety. In this context, the statement was proper and counsel was not ineffective for failing to raise a merit-
less objection.

Next, Appellant alleges the prosecutor improperly asked the jury to “send a message” by convicting Appellant. To be clear, the
prosecutor never said the words “send a message” but rather Appellant argues that other statements, taken together, amount to
that. Appellant objects to three statements made by the prosecutor during closing: “you are the Commonwealth’s safe haven and
none of you are children;” “special agents with the Office of the Attorney General protecting and serving our community and
representing our community;” and Appellant “loves giving live nude shows in the camera.” (TT 572, 575 and 578) Appellant is
incorrect that these statement improperly ask the jury to send a message. The first statement, “you are the Commonwealth’s safe
haven and none of you are children,” was in direct response to Appellant’s counsel’s closing wherein counsel alleged that “use of
the word children is the Commonwealth’s safe harbor.” The prosecutor, appropriately, countered that the jury was the
Commonwealth’s safe haven. The remaining two statements are nothing more than accurate restatements and summaries of testi-
mony in evidence. As such, an objection would have been meritless and counsel cannot be held ineffective for failing to raise a
meritless claim.

Appellant next alleges prosecutorial misconduct through inappropriate comments during closing ridiculing the defense. The
first statement in which the prosecutor is alleged to have ridiculed the defense is the following:

You’re going to have to come to the conclusion this is a very real case. All of our cases are real. They involve real people
and special agents Rege Kelly and Lisa Ceh, that’s who they were when they took the stand and that’s who they’re going
to be tomorrow Special Agents with the Office of Attorney General protecting and serving our community.

(TT 575) This statement counters Appellant’s attempt to minimize the seriousness of Appellant’s conduct. While the prosecutor
challenges the characterization of the conduct by Appellant as harmless fantasy, he does not denigrate or ridicule Appellant or
his counsel.

Appellant next alleges that counsel was ineffective for failing to challenge the following statement:
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I remember back in my opening statement, I indicated to you that we had two issues in the case. Well, I stand corrected.
The alpha dog came up and said no, ladies and gentlemen, we have one issue in this case. Our issue got to have that issue,
take that ball and run with that issue, don’t believe that for a moment.

The issue in this case was the charges that we presented to you, not the defense charges that haven’t even been alleged
in this case. It doesn’t matter that he didn’t have the intent to go meet with some child or some office to conduct an ice
cream reception party at Subway. That is easy to say something after the fact. I then say to you would Ben Roethlisberger
kind of “wish I had done that or that?” That changes nothing, absolutely nothing. To their credit, they didn’t buy that crap.
How dare he instruct you about that. That’s your role. Don’t let them get that ball. Hold on to your role as jurors, to find
the facts based upon the competent evidence and the creditability evidence.

(TT 579-590) The prosecutor’s statement is a response to Appellant’s closing argument and correctly states that the jury should
follow the Court’s instruction on the law and not be instructed by Appellant’s counsel. Neither the correct statement of the law nor
the oratorical flair of the prosecutor constitutes prejudice to Appellant. Therefore, Appellant’s counsel was not ineffective assis-
tance for failing to object.

Next, Appellant alleges error in this statement: “She didn’t come into the room but she came in the form of a stipulation because
they couldn’t discredit her. Why even bother, why even argue their defense?” (TT 582) This comment refers to the stipulation
regarding the internet service provider that was entered into by the parties, and does not represent ridiculing the defense. Since
Appellant did not deny having an internet chat with an agent from the Attorney General’s Office, and, in fact, stipulated that
Appellant had an internet connection, the prosecutor simply pointed out that Appellant did not contest that element of the charges.
Once again, the comment by the prosecutor is not improper.

Lastly, as it relates to this issue, Appellant alleges the statement “An entrapment? Don’t talk about entrapment…Buzz-buzz, I’m
not going to take any more time folks because this case was open and shut...” (TT 586) should have been objected to, and counsel’s
failure to do so rendered Appellant ineffective assistance of counsel. Appellant is unable to establish prejudice by the confidence
the prosecutor expresses in his own case and the oratorical flair he employs in expressing that Appellant has not established an
entrapment defense. Again, counsel was not ineffective for failing to make a meritless objection.

In addition, Appellant alleges counsel was ineffective for failing to argue the case of Kyles v. Whitley, 519 U.S. 419 (1995),
regarding mandatory disclosure of material evidence. This issue was resolved by the Superior Court of Pennsylvania, which deter-
mined that the testimony of agent Kelly was a summary of his interpretation of statements made by Appellant and not an explicit
confession. Given that the Superior Court did not find the testimony improper, the Kyles case is not relevant and counsel’s failure
to argue the case does not render counsel ineffective.

Appellant, in his final allegation of error, asserts that this Court erred in failing to hold an evidentiary hearing on the PCRA
petition. Appellant is not automatically entitled to a hearing on his PCRA petition. “[I]t is well settled that the right to an eviden-
tiary hearing on a PCRA petition is not absolute, and the PCRA court may decline to hold a hearing if the petitioner’s claims are
patently frivolous with no support in either the record or other evidence.” See Commonwealth v. Walls, 993 A.2d 289 (Pa.Super.
2010). As this Court determined these issues were patently frivolous, as stated above, this Court did not err in failing to hold an
evidentiary hearing.

CONCLUSION
For all of the above reasons, no abuse of discretion occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 A prior trial resulted in a hung jury being granted by the Honorable Jeffrey A. Manning on January 25, 2008.

Commonwealth of Pennsylvania v.
Clayton W. Flowers

Criminal Appeal—Sufficiency—Bad Checks—Accomplice Liability—Conspiracy

Circumstantial evidence can be used in an accomplice liability case to support convictions for bad checks and conspiracy.

No. CC 2014-03709. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—February 11, 2015.

OPINION
A probationary sentence of 2 years was imposed on Mr. Flowers following a non-jury verdict of guilt on a charge of bad checks

and conspiracy. His post-sentence motion was denied on August 14, 2014, and an appeal was filed. A Concise Statement was not
served upon this Court which led to a November 13, 2014 order finding waiver of all claims. The Superior Court then issued an
order, allowing Mr. Flowers to file a Concise Statement which was served upon this Court on December 16, 2014. His Concise
Statement raises a sufficiency challenge to both counts of conviction.1 Concise Statement, 8(a).

The case facts are rather straight forward. Steel City Mower and Plow is a business in Castle Shannon, Pennsylvania. It sells
lawn mowers and snow plows and things of that nature and has been doing so for 12 years. The last week of January, 2014, the
owner took a phone call from someone purporting to be from Michigan and making inquiry about snow plows. Large snow plows.
The price for 3 would be about $16,654.30. TT, 13. The caller also inquired about Saturday hours and was informed the store would
close at 3 p.m. on Saturday, February 1st. The owner was immediately suspicious. Why would a Michigan company need to come
to Pittsburgh for an item that would be more popular in Michigan than here in Allegheny County? Nevertheless, the owner decided
to work that Saturday which is not the norm. During the day he received numerous calls about the Michigan crew coming to buy
the snow plows. About 10 minutes before closing, a U-Haul truck pulls up. There are 2 people inside. The passenger gets out and
comes into the store. TT, 15. He tells the owner he is here to buy the snow plows. He presents a check. The owner’s suspicion level
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rises to a new level. The check has no address for the bank. The check had no watermark. The check was all one color. TT, 10.
Outside of the presence of the check presenter, the owner calls his local police. Soon thereafter, an officer arrives. Upon his appear-
ance, the check presenter jumps into the truck. The truck then “took off” towards his escape route but not before hitting the build-
ing twice and causing sparks. TT, 12, 18. The chase is not long. Maybe a block down the road, it stops but as the truck passes the
officer, the driver’s hand (Flowers) shields his face from view. TT, 18, 26. Upon approach, the officer speaks to both inside the
truck. He asked about the “check”. “Both of them said there was no check and that they were not attempting to pass any checks.”
TT, 19, 26.2 (emphasis added).

Bad Checks
He directs our attention to the assertion that Flowers did not “exercise control over” the check or have “some knowledge of the

check.” Id. He also highlights that “Mr. Flowers was not observed with the check” and his “fingerprints” “were [not] found on the
check.” Id. While those assertions maybe accurate, our review needs to take us to the elements of the crime and theories of impos-
ing criminal responsibility. Pennsylvania’s bad checks crime is defined as follows:

18 Pa.C.S. § 4105 Bad checks

(a) Offense defined.— (1) A person commits an offense if he issues or passes a check or similar sight order for the
payment of money, knowing that it will not be honored by the drawee.

(2) A person commits an offense if he, knowing that it will not be honored by the drawee, issues or passes a check or
similar sight order for the payment of money when the drawee is located within this Commonwealth. A violation of this
paragraph shall occur without regard to whether the location of the issuance or passing of the check or similar sight order
is within or outside of this Commonwealth. It shall be no defense to a violation of this section that some or all of the acts
constituting the offense occurred outside of this Commonwealth.

There is no question that this particular prosecution is not the “normal” bad check case. As highlighted by Flowers’ Concise
Statement, the government’s evidence creates a certain distance between Flowers and the bogus check. However, the government’s
case was premised upon a theory that Flowers was an accomplice with the person who actually possessed the check and presented
it to the local business for payment of snow plows. “[T]he general rule is that a person is an accomplice of another in the commis-
sion of an offense if, acting with the intent to promote or facilitate the commission of the offense, he solicits the other person to
commit it or aids, agrees, or attempts to aid the other person in planning or committing it.” 18 Pa.C.S. § 306(c). The government’s
evidence, heavily influenced by Flowers driving away upon the other person jumping into the truck and then attempting to shield
his face from detection and his admission at the traffic stop, was sufficient to prove Flowers was an accomplice to the bad
check charge.

Conspiracy
Flowers says the evidence was “insufficient”. Concise Statement, 8(a). He claims there was “no evidence of any agreement

between Mr. Flowers” and any other person. Id. The essence of the crime of conspiracy is the agreement. That conspiratorial agree-
ment can be to do a lawful act by unlawful means or do an unlawful act by lawful means. This prosecution was more of the former
– purchase snow plows by using a bad check. As with most conspiracy prosecutions, direct evidence of a conspiratorial agreement
is not present. The government must rely - and successfully did here - upon circumstantial evidence. The key piece of evidence
was Flowers’ own words upon being confronted by law enforcement. He was asked about the check and his response showed a
certain level of knowledge. This knowledge allowed for a fair inference that he knew about the global plan to rip off this business
with a bogus check. His own actions then provided the sufficient evidence of his overt acts. Combined the evidence allowed for the
conspiracy conviction to be entered.

BY THE COURT:
/s/Williams, J.

1 Flowers was also found guilty of careless driving. This summary conviction is not being challenged on appeal. Concise Statement,
8(a); (“As Mr. Flowers was the driver and he was observed travelling in the wrong direction at one point, careless driving was
established and is not challenged on this appeal.”)
2 The Court is only left to wonder why the defense would broach this admission second time on cross-examination.

Commonwealth of Pennsylvania v.
Jeffrey Stetter

Criminal Appeal—PCRA—Sufficiency—Waiver—Mandatory Sentence—Proof of First Strike Necessary to Impose Second Strike—
After Discovered Evidence—Recantation Testimony

Multiple claims raised by pro se defendant after court denies his PCRA petition without a hearing and
permits PCRA counsel to withdraw.

No. CC 2006-02814. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—February 11, 2015.

OPINION
In November, 2014, my colleague Donald Machen began his retirement. The case was reassigned to this jurist on November 18,

2014.
The present matter is an appeal from the denial of a petition for post-conviction relief. Given the procedural history, the Court

feels some context will be quite beneficial to understanding why Judge Machen denied PCRA relief without a hearing. The
following is a factual summary about the underlying trial taken right from the Superior Court’s opinion of May 13, 2011.
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Appellant was arrested, and represented by counsel, he proceeded to a bench trial with George Maxwell. At the trial,
sixty-five-year-old Richard Sharp testified that, on September 18, 2005, he was camping at 14 Zimmerman Avenue in
Overbrook with Stacey Bulford, who was a known prostitute. N.T. 11/2/09 at 9-10, 18. At approximately 8:00p.m., he left
the camping trailer; however, Ms. Bulford remained inside of the trailer. N.T. 11/2/09 at 11. At approximately 9:30p.m.,
Mr. Sharp returned to the camping trailer, and he testified as follows regarding what transpired upon his return:

Q: And what did you do upon returning to the trailer?

A: I opened the door.

Q: Which door?

A: There is only one door. It’s a side door.

Q: Okay. Was the door locked or unlocked when you arrived?

A: It was unlocked.

Q: Now, tell the Judge in your own words what you experienced.

A: Okay. I walked into the camper, walked up like one step, two steps. I got [sic] hit over the head with I don’t know 
what; and I fell [on] to the ground; and I continually got [sic] hit on the head and kicked. I fought back as best I could.

Q: At what location were you inside of the trailer when this occurred?

A: It’s a room that’s called the kitchen. It’s like – I fell right like under the table, kitchen table.

Q: You were knocked on the floor?

A: Yes.

Q: Were you able to see anybody in and around you when you were knocked on the floor?

A: There was [sic] two male sil[h]ouettes.

Q: Two male sil[h]ouettes?

A: Yes.

Q: Were you able to see faces associated with those?

A: No.

Q: What was the lighting condition in that particular room where this occurred?

A: It was dark, because when I left, the battery that powered the lights in the camper trailer was [sic] almost dead. 
When I came back, it was dead, and there were no lights in the camper trailer.

Q: Now, other than being struck and kicked, was there anything else done to you when you were on the floor?

A: They stole the waist pack that I had that had pepper spray in it and what’s called a Myotron, looks like a super 
stun gun.

Q: That was attached to what part of your body?

A: Around my waist.

N.T. 11/2/09 at 11-13.

Mr. Sharp testified that Ms. Bulford was in the trailer during the attack and the men fled the scene after the attack. N.T.
11/2/09 at 13, 19. Mr. Sharp called 911, resulting in the police’s arrival upon the scene, and due to the severity of his
injuries, Mr. Sharp was taken to a nearby hospital where he received treatment for multiple cuts. N.T. 11/2/09 at 13-14.
Mr. Sharp admitted that he brought Ms. Bulford to the trailer and paid her for sex, and he had done so with other women,
including Mary Laurence. N.T. 11/2/09 at 21-22, 24. Mr. Sharp testified that, after the police had identified Mr. Maxwell
and Appellant as the men who had assaulted Mr. Sharp. N.T. 11/2/09 at 25-26.

Ms. Bulford confirmed that she was at Mr. Sharp’s camping trailer on the day in question, and at some point, he left the
trailer while she stayed behind sleeping in the bedroom. N.T. 11/2/09 at 28. After Mr. Sharp left, Ms. Laurence came into
the trailer, awoke Ms. Bulford, and told her “not to worry about what [she was] about to see.” N.T. 11/2/09 at 29.
Ms. Laurence then left the trailer and Ms. Bulford went back to sleep. N.T. 11/2/09 at 29-30. Shortly thereafter, she heard
Mr. Sharp screaming and she testified the following transpired:

Q: And when you heard that screaming, what did you do?

A: I jumped up and asked, yelled, what was going on to [Mr. Sharp], and flicked on the light.

Q: And when you did that, what, if anything, did you observe?

A: I had seen [Mr. Sharp] on the floor, bloody, and two males running out of the trailer.

Q: And did you recognize the two males?

A: Yes.

Q: And who were they?

A: George Maxwell and [appellant] Jeff Stetter.
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N.T. 11/2/09 at 30.

Ms. Bulford then positively pointed out Mr. Maxwell and Appellant in court as the men she had observed running out of
the trailer on the night in question. N.T. 11/2/09 at 31-32. Ms. Bulford admitted that she has prior convictions for forgery,
receiving stolen property, and theft by unlawful taking. N.T. 11/2/09 at 32-33, 35. She further admitted that she uses aliases,
was a heroin addict, and received money from Mr. Sharp in exchange for sex. N.T. 11/2/09 at 39.

Detective William Friburger testified that, on September 18, 2005, at approximately 9:30p.m., he responded to a 911
call at a trailer park on Zimmerman Street. N.T. 11/2/09 at 41. Upon arrival, Mr. Sharp, who was bleeding, reported he
had been robbed. N.T. 11/2/09 at 41. Referring to his report, Detective Friburger testified that, on the night of the inci-
dent, Ms. Bulford reported that she “did not see anything” and was in a back room when the assault occurred. N.T.
11/2/09 at 44.

Ms. Laurence testified that, on September 18, 2005, she, Mr. Maxwell, Appellant, and a woman were together smoking
crack cocaine in a car. N.T. 11/2/09 at 48. Needing more money, Ms. Laurence indicated she would ask Mr. Sharp for
money. N.T. 11/2/09 at 49. The group went to Mr. Sharp’s trailer; however, he was not at home, and therefore, they left.
N.T. 11/2/09 at 49. A short time later, the group returned to the trailer, and Mr. Maxwell and Appellant went inside to talk
to Ms. Bulford while Ms. Laurence and the woman stayed inside of the car. N.T. 11/2/09 at 50. Approximately half an hour
later, Mr. Maxwell and Appellant returned to the car. N.T. 11/2/09 at 51. Ms. Laurence noticed Appellant’s arm “looked
wet” and he threw something in the woods before entering the car. N.T. 11/2/09 at 51. She also noticed that Mr. Maxwell
was carrying a “belly bag”. N.T. 11/2/09 at 52. The men informed Ms. Laurence that Ms. Bulford had invited them into
the trailer and they had a couple of beers. N.T. 11/2/09 at 53. The men further indicated that, at some point, Ms. Bulford
said, “Here comes Rich,” she shut off the lights, and she directed the men where to stand in anticipation of Mr. Sharp’s
arrival. N.T. 11/2/09 at 53.

Ms. Laurence admitted that the Commonwealth charged her as a co-defendant and offered her leniency in exchange for
her testimony. N.T. 11/2/09 at 53-54. Ms. Laurence admitted that she uses illegal drugs, Mr. Sharp paid her for sex, she
uses aliases, and she has several criminal convictions. N.T. 11/2/09 at 54-55.

Superior Court Opinion, pgs. 1-6 (May 13, 2011).

On appeal, Stetter raised various sufficiency challenges. His main argument was that he was not the person who beat and
robbed Mr. Sharp in his trailer in September, 2005. Stetter also challenged the evidence’s weight and he raised an objection about
the consecutive aspect of his sentence. On May 13, 2011, the Superior Court affirmed. On March 1, 2013, our Supreme Court of
Pennsylvania denied his request for additional review.

On June 5, 2014, our Clerk of Courts docketed a pro se Petition for Post-Conviction Relief.1 Counsel was appointed and on August
27, 2014, counsel filed a “No-Merit” letter and sought permission to withdraw. The “No-Merit” letter reviewed the following asser-
tions: (A) a challenge to his sentence; (B) after discovered evidence; and (C) an ineffective assistance of counsel claim surrounding
the failure to impeach a government witness. On September 2, 2014, Judge Machen issued a Rule 907 Notice which advised
Mr. Stetter that the Court was inclined to dismiss the matter without conducting any further proceedings. As allowed for in the
Notice, Stetter drafted a pro se response. He made several arguments. His initial argument concerns his sentence. He claims the
trial court “erred in granting the Commonwealth’s request because: (a) the burglary conviction upon which [the mandatory was
based] occurred AFTER the acts giving rise to the instant case; and (b) the court failed to require the government to provide proof
of the “first strike conviction”. Mr. Stetter’s next area of focus is on what he describes as “after-discovered” evidence. The claim
is centered upon the supposed recantation testimony of Mary Laurence and the testimony of two other witnesses – John Stenger
and Donny Ukalettie. His third claim centers upon the evidentiary value of whether the lights in the trailer were off or on. Stetter’s
final push back to the Notice was the failure to litigate the sufficiency of the evidence on direct appeal.

1. Sentence
Stetter was found guilty of burglary, robbery and conspiracy on November 2, 2009. The offense conduct was September 18, 2005.

As revealed at the sentencing hearing, Stetter had a prior conviction for robbery graded as a felony of the first degree. Transcript,
pg. 70 (Nov. 2, 2009). It was this previous conviction that the government used as its foundation for seeking the mandatory
minimum of 10 years pursuant to Pennsylvania’s “second strike” sentencing provision.

That sentencing provision provides as follows:

§ 9714. Sentences for second and subsequent offenses (a) Mandatory Sentence.—(1) Any person who is convicted in any
court of this Commonwealth of a crime of violence shall, if at the time of the commission of the current offense the
person had previously been convicted of a crime of violence, be sentenced to a minimum sentence of at least ten years of
total confinement, notwithstanding any other provision of this title or other statute to the contrary.

42 Pa.C.S. Section 9714(a)(1).

The statutory language sets up the necessary events which must occur before this recidivist provision can apply. The initial
inquiry is the present crime. It must be a crime of violence. Section 9714(g) includes burglary under Section 3502(a)(1) as satis-
fying that definition. The Information did not make reference to a specific sub-section but contained sufficient facts to put Stetter
on notice that someone was present when the burglary happened. The facts at trial also showed a person was present when Stetter
entered the trailer. The present crime was a crime of violence under Section 9714(g).

The next area of inquiry is date driven as there is a connection between the present crime and one’s criminal past. The present
crime of violence was committed on September 18, 2005. So, this date is the cut-off date for any prior convictions. The Court has
reviewed the entire record and, unfortunately, the sentencing guideline form is not part of the court papers. Despite its absence,
the record still shows, by circumstantial evidence, that his prior crime of violence happened before September 18, 2005. At
sentencing, the prosecutor told the Court that defense counsel knew that upon conviction the 10 year mandatory would be sought.
Transcript, pg. 70. The post-sentence motion filed after sentencing referenced the 10 year mandatory but its focus was on the
Court’s exercise of discretion and not some infirmity associated with the mandatory. The absence of argument informs this Court
that Stetter was adjudicated guilty of his prior crime of violence before Sept. 18, 2005.
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A clear inference from reading the sentencing transcript is that Judge Machen received information about the prior matter.
However, those documents are not part of the Clerk of Courts file. However, this Court will take judicial notice of the contents of
case #CP-02-CR-10828-1991. See, Pa.R.E. 201(f)(“[j]udicial notice may be taken at any stage of the proceeding.”); Commonwealth
v. Tau Kappa Epsilon, 609 A.2d 791 (Pa. 1992). On April 6, 1992, Stetter entered a guilty plea to a felony-one robbery wherein he
received a sentence of 2 to 5 years. By every indication, this 1991 matter is the prior, predicate crime of violence that triggered the
application of the 10 year mandatory.

So with this discussion behind us, Stetter’s two, specific arguments can be resolved rather quickly. He first complains that “the
burglary conviction upon which the request was based occurred AFTER the acts giving rise to the instant case”. Defendant’s
Response/Objections to 907 Notice, pg. 1-2. Stetter has his facts wrong. The prior conviction was a robbery and he was sentenced
on that case many years before the present September, 2005 conduct. Transcript, pg. 71 (“So because of a prior robbery, the
burglary now, you’re invoking the mandatory?”). His other complaint is that the Court did not require the government to provide
proof of the “first strike conviction”. The factual record tells a totally different story. Defense counsel knew about the prior
conviction and how it would serve as a predicate to the imposition of the mandatory. The trial court received the guidelines from
the prosecutor. Transcript, pg. 69. A short time later, the Court reviewed what precisely the government was asking for. “So
because of a prior robbery, the burglary now, you’re invoking the mandatory? Transcript, pg. 71. The record also shows there was
no objection from defense counsel about the prior. The absence is supportive of the Court’s conclusion that the government did, in
fact, discharge its burden of proof regarding the prior conviction.

As such, the trial court did not need to conduct a fact finding hearing because the record facts showed Mr. Stetter was not
entitled to relief as a matter of law.

2. After Discovered Evidence
This claim of Stetter’s really has two parts. The parts are identified by witness: (A) Mary Laurence and (B) Stacy Bulford. both

parts fail in their effort to undo the verdict.
His PCRA petition pushes a claim based upon the recantation testimony of Mary Laurence. Attached to his initial pro se PCRA

petition was a letter, purportedly written by Ms. Laurence. She states, in essence, that she lied at the trial and she was pressured
to lie by her lawyer. The law in this area is well-established.

When seeking a new trial based on alleged after-discovered evidence in the form of recantation testimony, the petitioner
must establish that: (1) the evidence has been discovered after trial and it could not have been obtained at or prior to trial
through reasonable diligence; (2) the evidence is not cumulative; (3) it is not being used solely to impeach credibility; and
(4) it would likely compel a different verdict.

Commonwealth v. Washington, 927 A.2d 586, 595-96 (Pa. 2007).

PCRA counsel walked through these elements in his “no-merit” letter. This Court has reviewed that document and finds no fault,
which would justify Judge Machen’s dismissal order. The Court highlights the death of the supposed author of this recantation
statement. Knowing how suspect such testimony is and how trial court’s are obligated to make credibility determinations in PCRA
proceedings, this Court would not be in a position to discharge its obligation. In addition, the untimely death of the witness would
deprive the government the opportunity to start the engine of truth seeking – that being cross-examination.

The Stacy Bulford matter consists of two witnesses – John Stenger and Donny Ukalettie. In his original PCRA petition, Stetter
claims that Ms. Bulford confessed to participating in the robbery and lying about her identification of Stetter as the culprit. The
recipient of this “confession” was Mr. Stenger and Mr. Ukalettie who then relayed the contents of the “confession” to Stetter’s
brother. Assuming the “confession” is accurate, Stetter has failed to show how this is nothing more than an attack on credibility.
He has advanced no additional reasons. The “no-merit” letter of PCRA counsel adequately addressed the matter and is supportive
of Judge Machen’s dismissal order.

3. Lights: On or Off ?
Stetter’s 3rd argument in his pro se response to the dismissal Notice is not persuasive. He goes to great pains to make sure this

Court knows what precisely his claim is. The first part of his argument is that trial counsel was ineffective because he failed to
“establish what the FACTS were as to the lights”. Defendant’s Response/ Objections to 907 Notice, pg. 5. He feels had his trial
lawyer done some more work, there would have been no question whatsoever that the lights did not work. Establishment of this
fact - lights unequivocally did not work - would have contributed to a different result. The evidence at trial showed differing
recollections on this point. The victim told the Court the lights were dead. The witness, Ms. Bulford, said she “flicked on the light”
and saw Stetter and co-defendant, Maxwell, running out of the trailer. In the context of an IAC claim, the Court does not see Stetter
satisfying any of the 3 prongs. First, the lighting issue was explored by trial counsel. Second, the Court is not convinced that
further questioning would have lead to different ammunition than that what was already used in support of his request for a not
guilty determination. Third, the Court fails to see the necessary prejudice.

4. Sufficiency of the Evidence
Stetter claims his trial counsel and his direct appeal counsel “w[ere] ineffective in failing to properly preserve Defendant’s

claim that the evidence presented at trial was insufficient as a matter of law.” Defendant’s Response/Objections to 907 Notice, pg.
5 (Sept. 30, 2014). The record dispatches this argument rather quickly. On direct appeal, the argument was made “that the
evidence was insufficient to demonstrate [Stetter] participated in the assault and robbery … since the Commonwealth’s witnesses’
testimony was so fraught with inconsistencies as to be totally unreliable.” Superior Court Opinion, pg. 6, (May 13, 2011). The
Superior Court then reviewed the claim and ultimately concluded there was sufficient evidence to sustain the convictions. A PCRA
proceeding is not the place for litigants to have a court take a second look at an issue that has already been fully briefed, argued
and decided. Consistent with the requirements of Pa.R.Crim.P. 907, there are no material issues of fact involved and the law
prohibits this claim from being reviewed a second time. See, 42 Pa.C.S.Section 9544. Considering sufficiency claims can be
addressed for the first time on appeal, Pa.R.Crim.P. 606(A)(7), Stetter’s accusation of error on behalf of trial counsel not preserv-
ing a sufficiency claim is misplaced.

For the reasons stated herein, the facts show a sufficiency claim was advanced on direct appeal and based upon Pennsylvania
law, Stetter is not entitled to a second review of his sufficiency claim in the post-conviction arena. Judge Machen’s action in
dismissing the PCRA petition without a hearing was consistent with Pennsylvania law.
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Current Appeal
Soon after being assigned this case, the Court recognized the procedural posture of the case (a Notice of Appeal was filed on

November 12, 2014) and issued an order seeking a Concise Statement of Matters Complained of on Appeal. Stetter complied with
the Court’s order through a December 17th filed Concise Statement. The Court will address each of the assertions Stetter makes.

His first assertion returns us to the mandatory sentence. He repeats his argument about counsel’s ineffectiveness which was
addressed earlier in this opinion. He adds an assertion about the vindictiveness of the trial court’s sentence and how counsel failed
to object to that point. Concise Statement, paragraph 1. This vindictive claim has been waived.

His second argument concerns the after-discovered evidence and the witnesses who testified at trial. This matter has been
addressed in this opinion. Concise Statement, paragraph 2.

His third argument revolves around the lights being on or off and the establishment of pro-defendant facts on that finite topic.
Concise Statement, paragraph 3. This has already been discussed earlier and need not be repeated.

His fourth argument regarding witness Mary Laurence is subsumed within his second issue regarding after - discovered
evidence. Concise Statement, paragraph 4. This opinion already reviewed that matter.

His 5th assertion is merely a request for discovery. He asks for a complete copy of all the discovery associated with this case.
Concise Statement, paragraph 5. This request is misplaced in that a Concise Statement is the place where the losing party sets forth
the issues which he may choose to litigate on appeal. Nevertheless, his request is denied. Pa.R.Crim.P. 902(E)(1)(“[N]o discovery
shall be permitted at any stage of the proceedings, except upon leave of court after a showing of exceptional circumstances.”).

His 6th and final assertion returns us to his sentence. Stetter attempts – for the first time – to raise an IAC claim concerning all
of his prior lawyers and their efforts at not attacking certain tasks which were not done by the sentencing judge. Concise Statement,
paragraph 6. This claim has been waived.

This opinion concludes this PCRA matter and our Department of Court Records should forward the entire certified record to
the Superior Court of Pennsylvania at its first opportunity. 

BY THE COURT:
/s/Williams, J.

1 The Court concludes the pro se petition was timely filed. By rule, U.S. Supreme Court review could have been sought within 90
days of March 1, 2013. Day 90 would have been May 30, 2013. Attached to the pro se filing is a Certificate of Service from Stetter
that he placed his petition in the prison mail system on May 22, 2014. The Clerk of Courts docketed the pro se pleading on June 5,
2014. Using a June 5th filing date would be untimely. However, the mailbox rule has application. Commonwealth v. Jones, 700 A.2d
423 (Pa. 1997) established a rule for incarcerated litigants who are acting in a pro se capacity in our appellate courts to satisfy the
timing requirements set forth in our Rules of Appellate Procedure. The Court did not establish an iron clad list. Instead, it
suggested our courts “accept any reasonably verifiable evidence of the date the prisoner deposits the appeal with the prison
authorities.” Id., at 426. The necessary quantum of evidence is before this Court to rule that Stetter’s PCRA was timely filed based
upon his Certificate of Service.

Commonwealth of Pennsylvania v.
Charles Volk

Criminal Appeal—PCRA—Eligibility

Even if the delay in resolution of the petition is caused by the Court, a PCRA petitioner must be serving a sentence to be eligible
for relief under the Act.

No. CC 2008-17708. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—February 23, 2015.

OPINION
This is a post-conviction matter that has not been on the Court’s radar screen since the second of two hearings took place in

March 2013. That delay is inexcusable and has lead to internal corrections in how PCRA matters are tracked in chambers. The
Court apologizes to both parties, their lawyers and strives to not have any future cases fall through the cracks.1 Despite the mea
culpa, the Court remains powerless to effectuate any relief. This is not because of anything Mr. Volk did or did not do. It is the
direct result of our Legislature circumscribing when this Court can act in such matters.

This case carries a docket number of 2008. It is now 2015. So, the immediate question that needs answered is whether this Court
still has jurisdiction. On August, 19, 2009, Mr. Volk was sentenced. His punishment was 1-2 years at Count 1 (terroristic threats)
and a consecutive 1-2 years in jail at Count Two (REAP) followed by 3 years of consecutive probation imposed at Count 1. The
Court wanted him supervised for a period of 7 years. Mr. Volk’s 7th year of supervision would have expired in August, 2016. The
Court purposefully emphasized the future tense because subsequent events changed the future.

On March 12, 2014, Mr. Volk was sentenced for a probation violation. His punishment was 6 to 18 months at the county jail. The
sentencing order specifically noted he was entitled to credit for 465 days or roughly a year, 3 months and 10 days. There was no
probation to follow. So, taking the maximum 18 months and subtracting his time credit, Mr. Volk had approximately 4 months and
20 days left to serve. Stated differently, his sentence expired 4 months and 20 days after March 12, 2014, his PV sentence date. That
expiration date would have been August 1, 2014. So, as of August 2, 2014, Mr. Volk was no longer serving his sentence.

The PCRA statute and precedent doom Mr. Volk’s chance of getting PCRA relief. Section 9543 of Title 42 provides as follows: 

(a) General rule.—To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:
(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is: 

(i) currently serving a sentence of imprisonment, probation or parole for the crime; 
(ii) awaiting execution of a sentence of death for the crime; or
(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.
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42 Pa.C.S. Section 9543. Case law interpreting sub-section (a)(1)(i) is opposed to Volk’s position and has been for over 15 years now.
In Commonwealth v. Ahlborn, 6999 A.2d 718 (Pa. 1999), our Supreme Court was confronted with the issue of “whether one who has
filed a PCRA petition while serving a sentence of imprisonment remains eligible for relief in the event that, prior to any final adju-
dication of the petition, he is released from custody.” Id., at 719. In concluding that the petitioner was not entitled to relief, the
Court reviewed the statutory language and found it be “clear and unambiguous”. From that conclusion, the Court had no difficulty
in ruling that “[t]o be eligible for relief a petitioner must be currently serving a sentence of imprisonment, probation or parole.”
Id., at 720.

In closing, the Court emphasizes with those in Mr. Volk’s position. Our federal system of post-conviction relief is different. Its
jurisdictional focus turns on the date the petition was filed not on the date the Court gets around to its decision. The Court sees
virtue in the federal focus. However, I am sworn to uphold the law of this Commonwealth and, at present, the law of this
Commonwealth mandates the dismissal of Mr. Volk’s PCRA petition because he is no longer serving his sentence.

An order consistent with the conclusions expressed here will be separately docketed.

BY THE COURT:
/s/Williams, J.

1 Our Clerk of Courts also failed. Pa.R.Crim.P. 909(B)(3), (4), (5) and (6) provide a mechanism for tracking and notification to the
trial court about pending PCRA matters, especially for matters like this that had a hearing. By no means is the Court deflecting
blame to another entity as it has the ultimate authority to make sure cases gets processed in a timely fashion.

Commonwealth of Pennsylvania v.
Lester Jamal Johnson

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Identification Testimony—Brady Violation—
Failure to Call Witnesses—Recusal—After Discovered Evidence

Pro se petitioner alleges ineffectiveness of trial counsel for failing to call witnesses despite their refusal to cooperate.

No. CC200411740/200412721, CC200412723/200414023. In the Court of Common Pleas of Allegheny County, Pa., Criminal Division.
Sasinoski, J.—February 17, 2015.

OPINION
Defendant was charged at CC200411740 with Criminal Homicide1 in the death of Shawntee Betts and at No. 200412723 with the

death of James Jones. At Nos. 200412723 and 200412721 the Defendant was charged with one (1) count of Kidnapping,2 one (1)
count of Unlawful Restraint3 and one (1) count of Conspiracy4 with respect to each victim.

The defendant was convicted on all charges, and sentenced to mandatory life imprisonment, plus 35-70 years on the other
counts, as the jury could not reach a unanimous death verdict on the first-degree murder case. Defendant appealed at 136 WDA
2010 and the judgment of sentence was affirmed. A Petition for Allowance of Appeal was filed with the Supreme Court at 214 WAL
2012 and was denied. Defendant filed a pro-se PCRA, which was amended twice by court-appointed counsel, Scott Coffey, Esquire.
Testimony was taken and argument was made at hearings on 9/10/13 and 10/8/13, and on November 6, 2013, the PCRA Court granted
relief by vacating the sentences on the Unlawful Restraint counts at CC Nos. 200412721 and 200412723. All other allegations in the
PCRA as amended were dismissed.

A timely Notice of Appeal was filed from the denial of PCRA relief at No. 1881 WDA 2013. Mr. Coffey was appointed to repre-
sent the defendant on appeal. Defendant separately filed a pro se “Application to Proceed Pro se” on 9/18/14.

On 9/19/14, the Superior Court at No. 1881 of 2013 entered an order directing the trial court to conduct a colloquy of defendant
pursuant to Commonwealth v. Grazier, 713 A.2d 81 (Pa. 1998) to determine if defendant’s request to proceed pro se is being
made knowingly, voluntarily, and intelligently. A hearing was held on 10/9/14 and defendant was granted leave to represent
himself on appeal. Mr. Coffey was granted leave to withdraw as counsel, and he was directed to turn over a copy of the entire
case file to defendant.

Defendant filed a pro se Concise Statement of Errors pursuant to Pa. R.A. P 1924(b) and alleges the following issues:

1. Due Process demands suppression of unduly suggestive and unreliable identification evidence. Here, the witnesses —
Peoples and Walter – described the suspect as a light-skinned black male. Thereafter, Johnson was the only light-skinned
black male in the photo array shown to the witnesses.

a. Direct-review counsel was ineffective for not challenging Judge Sasinoski’s denial of Johnson’s pretrial motion to
suppress the identification evidence.

b. The PCRA Court erred when it denied this claims.

2. The PCRA Court abused its discretion when I denied Johnson’s claim that trial counsel was ineffective for not calling
Dale Jones, Jeffrey Davis and Ernest Tolliver as witnesses at his trial.

3. Recusal is required whenever there is substantial doubt as to a jurist’s ability to preside impartially. Here, Judge
Sasinoski cut James Jones off of house arrest so that Jones would work as a DEA informant. Jones was murdered. Later,
Johnson was prosecuted for Jones’ murder, and Judge Sasinoski presided over Johnson’s trial.

a. Trial Counsel was ineffective for not requesting that Judge Sasinoski recuse himself.

b. The PCRA Court abused its discretion when it denied this claim.

4. The Commonwealth commits a Brady violation when it withholds exculpatory evidence. In this case, the DEA investi-
gated Jones’ murder. A report was made.
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The report reveals that Snead, Black Mack and N.O. may have kidnapped and murdered Jones because he was a 
snitch. Plus N.O. said that he didn’t care if Black Mack got caught . . . .

a. The Commonwealth violated Brady by withholding the DEA report from Johnson.

b. The PCRA Court erred when it denied this claim.

5. To prove newly-discovered evidence a defendant must show, among other things that the new evidence is verdict
changing.

Here, Johnson received the DEA report after he was convicted. The report reveals the following:

a. Jones was in debt to Snead.

b. Jones was concerned about Snead and Black Mack.

c. Jones’ cover was blown.

d. N.O. didn’t care if Black Mack got caught for murdering Jones.

The Trial Court considered the pre-trial identification of the eyewitnesses and subsequent in-court identification of the
defendant. The Court did not find the pretrial identification procedure to be unduly suggestive, and did not preclude the in-court
identification of eyewitnesses Peoples and Walter. Both witnesses had an opportunity to observe the defendant and were able to
independently make an in-court identification. The reliability of the eyewitnesses’ identification was subjected to cross-exami-
nation and the court did not err in refusing to suppress their identification of the defendant. Appellate Counsel did not err in
failing to raise this issue.

Next, defendant alleges the PCRA Court abused its discretion by denying defendant’s claim that trial counsel, Wendy Williams,
Esquire, was ineffective for not calling Dale Jones, Jasmine Reeves, Jeffrey Davis and Ernest Tolliver as witnesses at trial. Trial
counsel, Ms. Williams, testified at an evidentiary hearing on 10/8/2013 in which she acknowledged the existence of potential
witnesses Dale Jones, Jeffrey Davies, Jasmine Reeves and Ernest Tolliver. She acknowledged seeing discovery reports and that “a
few of them were favorable” and that “some . . . didn’t recognize the perpetrators, and they failed to identify Mr. Johnson as the
perpetrator.” (N.T. p. 6)5 No specifics were otherwise offered about which specific witness(es) would testify as such, nor were any
particulars about the purported testimony offered by Ms. Williams. (N.T. Pp. 6-9) Trial counsel acknowledged the trial court directed
the Commonwealth to make these witnesses available to be interviewed by the defense, and Ms. Williams testified that “Nobody
really wanted to be interviewed. The people that showed didn’t want to talk. . . They wouldn’t talk to us. There were no meaningful
interviews or information gleaned about, you know – “ (N.T. p. 10)

Ms. Williams did not identify who she was referring to by name in her testimony. Ms. Williams further testified that an alleged
witness, Ernest Tolliver, was interviewed and a report was prepared for the co-defendant, Jaurvon Hopkins’ attorney, William
Brennan, Esquire. The report alleged that Mr. Tolliver stated “the man put the victim in the car was definitely not Lester Johnson.”
(N.T. p. 11) Ms. Williams also testified that Mr. Tolliver stated “he was not eager to get involved.” (N.T. p. 12) Ms. Williams
confirmed that she wasn’t certain when she received the “Tolliver” report but that it was prior to the defendant’s trial. (N.T. p. 13)
When asked directly whether she tried to secure Mr. Tolliver’s appearance, she testified:

Q: You couldn’t locate him? (N.T. p. 15)

A: No, I asked him to find him and the defendant was insistent on finding him. In the report, it said he had given 
Marshall Globicki his phone number, but he refused to give anybody his address.

She testified further:

Q: So you didn’t have an address for him?

A: No, in the report he actually - - I kept questioning that. And it is – the report said he wouldn’t give an address . . . 
(N.T. p. 16)

In order to establish that counsel was ineffective for failing to call witnesses, a petitioner must show that: (1) the witnesses existed;
(2) such witnesses were available to testify for the defense; (3) counsel knew of, or should have known of, the existence of the
witnesses; (4) the witnesses were willing to testify for the defense; and (5) the absence of the testimony of such witnesses were so
prejudicial as to have denied the petitioner a fair trial. See Commonwealth v. Fletcher, 750 A.2d 261, 292 (Pa. 2000). The prejudice
prong requires that there be a reasonable probability that, but for counsel’s error, the outcome of the proceeding would have been
different. Commonwealth v. Kimball, 724 A.2d 326 (Pa. 1999)

Based on Ms. Williams’ testimony, the witnesses were neither available nor willing to testify for the defendant at trial. Even
Mr. Tolliver expressed a desire not to get involved and refused to provide the defense with an address. In any event, it is not appar-
ent, based on Ms. Williams testimony, that the outcome of the proceedings would have been different had these witnesses testified.
This claim is without merit.

The defendant next alleges trial counsel’s ineffectiveness for failing to ask for recusal where there is a doubt as to a jurists’ ability
to preside impartially. This claim is meritless. The trial court, in a prior matter unrelated to the defendant’s case, granted a
petition by the victim, Mr. Jones, to be released from house arrest in that unrelated matter. Defendant alleges by inference the
court “harbored ill-will or feelings towards [Petitioner}.”6 The defendant failed to set forth any specific evidence of bias, prejudice
or unfairness. Commonwealth v. Stafford, 749 A.2d 489 (Pa. Super. 2000) Additionally, defendant fails to show how he was preju-
diced by trial counsel’s failure to ask for recusal there was no basis to do so.

Defendant next alleges a Brady violation for the Commonwealth’s failure to disclose exculpatory evidence to the defense, namely
a DEA report which allegedly investigated James Jones’ murder. Defendant alleges the report “reveals that Sneed, Black Mark
and N.O. may have kidnapped and murdered Jones because he was a snitch.” This report is attached to the “Amended Petition
Pursuant to a Post-Conviction Relief Act” as Exhibit #3 at pp. 43-49, inclusive, of the amended PCRA petition. In paragraphs 59
through 63 of Exhibit 3, the kidnap and murder of James Jones and Shawntee Betts is outlined in detail, naming the Defendant,
Lester Johnson, and co-defendant, Jaurvon Hopkins as the assailants. The last sentence of Exhibit 3, p. 44 states “At this time, there
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does not appear to be any relationship between Johnson and Hopkins and the instant investigation.” The report went on to note
that one of the informants (CS3), stated that “she did not believe that Snead or Thomas was involved in this abduction and murder
of (CS1(Jones))”. Exhibit 3, p. 66. This evidence is not exculpatory in the least. While the exhibit outlines an apparent drug oper-
ation implicating “Snead”, “Black Mark”, and “N.O.”, the report does not state or conclude that they may have kidnapped and
murdered Jones because he was a snitch. In fact, only the defendant and co-defendant, Hopkins, were implicated in the report as
those responsible for the kidnapping and shooting of Jones. Further, the defendant has not shown that the Commonwealth had actual
knowledge of the existence or possession of this “report” at the time of defendant’s trial. The report purports to be a DEA report,
yet is incomplete and has not been authenticated by the defense. The defendant testified that he obtained the report from another
inmate whose name he did not remember. (N.T. p. 36) The PCRA court concluded that under these circumstances, no Brady
violation occurred.

Defendant also alleges that the Court erred when it denied his after discovered evidence claim, which was the “DEA” report
purportedly received after his trial concluded. The defendant outlines Jones’ alleged participation in a drug ring, and the partial
“DEA” report outlining his participation. As noted above, the report is not exculpatory, nor does it identify anyone other than defen-
dant as being the perpetrator. To warrant relief on the basis of after-discovered evidence, the following must be established: 1) the
evidence could not have been reasonably obtained before the conclusion of the trial; 2) the evidence is not cumulative or corrobo-
rative; 3) the evidence will not be used solely for purposes of impeachment; and 4) that the evidence is of such a nature and
character that a different outcome is likely. Commonwealth v. Dennis, 715 A.2d 404 (415 (Pa. 1998) The PCRA Court determined
that the newly discovered evidence would primarily be used for impeachment purposes and that it is unlikely that a different
outcome would result. The “newly discovered evidence” in fact detailed the defendant’s involved as the perpetrator and concluded
no other suspects other than the Defendant and co-defendant were implicated. For these reasons, the PCRA Court denied relief
based on this claim.

Based on the foregoing, the PCRA Court decision denying relief should be affirmed.

1 18 Pa.C.S. §2501 or §2502
2 18 Pa.C.S. §2901
3 18 Pa. C.S.A. §2902
4 18 Pa. C.S.A. §903
5 N.T. refers to Evidentiary Hearing dated 10/8/13
6 Pro se letter docketed January 14, 2013 p. 15.
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Bower Hill at Mt. Lebanon Co., a Cooperative Association v.
DBC Real Estate Management, LLC,

a Limited Liability Company,
and IHP/Bower Hill, LLC, a Limited Liability Company

Contract Termination—Unjust Enrichment—Quantum Meruit following Contract Termination

Court determined property manager entitled to recover fees after providing limited services after contract terminated based
upon unjust enrichment/quantum meruit.

No. GD 12-003721. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—August 28, 2014.

OPINION
Plaintiff Bower Hill at Mt. Lebanon Co., a Cooperative Association (“BH”), initiated this suit against Defendant DBC Real

Estate Management, LLC and IHP/Bower Hill, LLC (“IHP”) based upon the termination of an agreement known as the
Compromise Agreement of 1986. BH seeks Declaratory Judgment, money damages and equitable relief.

The facts of this case are set forth in my Memorandum Order dated February 21, 2014 and attached hereto as Exhibit A.
After a non-jury trial on September 18-19, 2013, I found that IHP properly terminated the contract and I entered a Declaratory

Judgment to that effect. Regarding the claims for unjust enrichment/quantum meruit, I entered an award in favor of BH in the
amount of $78,103.00 plus interest at the rate of 6% from January 1, 2012 to December 31, 2012 and interest at the rate of 6% from
January 2013 on $39,419.00, and thereafter plus record costs. Finally, I dismissed IHP’s counterclaim. IHP requests a Motion for
Judgment Notwithstanding the Verdict and asserts in its Motion for Post-Trial Relief three allegations of error. Each allegation of
error is ultimately grounded in IHP’s contention that the Court may not, given the facts of this case, find that BH is entitled to
recover under the theory of unjust enrichment/quantum meruit.

During this non-jury trial, Gregory Hand, Victor Son, Vivian M. Weiner, Edward F. Zehfuss and Patrick W. Wisman presented
testimony.

Gregory Hand is the CEO of the Management Company for IHP’s Apartment Building. He testified on behalf of IHP. He stated
that although IHP no longer wants the Gatehouse services (Tr. 73), IHP advertises the Apartment Building as a community with
a gated entrance on their website to attract new residents. (Tr. 27). He also explained that once the Compromise Agreement was
terminated, the guards ceased to provide most of the services to Apartment visitors. Specifically, he stated that the guards no
longer maintain a log of visitors (Tr. 232), do not accept packages for Apartment residents (Tr. 130), and do not provide assistance
to emergency vehicles travelling to the Apartments (Tr. 59).

IHP also presented testimony of Victor Son, the CFO of the Management Company. Mr. Son testified that every vehicle that
enters the Property from Bower Hill Road is greeted with a sign that directs them to stop at the gatehouse. (Tr. 207).

Vivian M. Weiner, the site manager for BH, testified that there is a sign on the Gatehouse that reads, “Private Residence.
Visitors Please Stop”. She explained that in her experience, as a result of that sign, each visitor is required to stop at the guard
shack unless they are known to the guard. (Tr. 222). Ms. Weiner testified that even though IHP stopped paying for services to
benefit the Apartment, she instructed the guards that they must still intervene in the case of an emergency. (Tr. 244).

Edward F. Zehfuss is the president of Arnheim & Neely and has been directly involved with BH for 35 years. He testified that
the gatehouse “absolutely” provides a security benefit to the residents. (Tr. 297).

Patrick Wisman, a resident of and President and Treasurer of the Board of Directors of Bower Hill, also testified in support of
BH’s unjust enrichment claim. Mr. Wisman explained that the mere presence of the guardhouse with a security guard on duty is
a major deterrent to anyone seeking unauthorized entry. (Tr. 315)

On March 7, 2014, IHP filed a Motion for Post-Trial Relief and on June 11, 2014 this Court heard arguments. IHP seeks a
Judgment Notwithstanding the Verdict.

A JNOV can be entered upon either of two bases: (1) where the movant is entitled to judgment as a matter of law; and/or
(2) where the evidence was such that no two reasonable minds could disagree that the verdict should have been rendered for the
movant. Parker v. Freilich, 803 A.2d 738, 744 (Pa. Super. 2002).

IHP claims that unjust enrichment is not available because the parties’ relationship is founded on the post-termination provi-
sions of the Compromise Agreement. IHP cites Wilson Area School District v. Skepton, 895 A.2d 1250, 1254 (Pa. 2006), which states
that “a person who has been unjustly enriched at the expense of another must make restitution to the other.” However, that case
also limits unjust enrichment claims and says that the doctrine is inapplicable where the relationship between the parties is founded
on a contract. Id. at 1254.

BH cites Sevast v. Kakouras, 915 A.2d 1147 (Pa. 2007) in which the Supreme Court of Pennsylvania holds that the statute of
limitations on an unjust enrichment claim begins to run when a trial court terminates the underlying agreement. In the instant
case, IHP properly terminated the Compromise Agreement and therefore the relationship between the parties is no longer subject
to the written agreement and the limitation in the Wilson Area School District case does not apply.

In order to recover under a claim for unjust enrichment, one must establish the following: (1) benefits conferred on defendants
by plaintiffs; (2) appreciation of such benefits by the defendants; (3) and acceptance and retention of such benefits under such
circumstances that it would be inequitable for defendants to retain the benefit without payment of value. Wiernik v. PHH U.S.
Mortgage Corp., 736 A.2d 616, 622 (Pa. Super. 1999).

IHP also claims that BH failed to establish that IHP’s retention of a benefit was unjust. IHP claims that it would be unfair for
them to be responsible for the costs associated with a benefit that they no longer want. However, the testimony established that
IHP advertises a community with a gated entrance on their website. (Tr. p. 27). Furthermore, Mr. Hand answered “absolutely” in
response to whether the residents received a benefit from the guard services. (Tr. P. 58).

Finally, IHP alleges that BH failed to present evidence of damages from the alleged unjust enrichment. The Superior Court has
found that when unjust enrichment is found, the law implies a contract, which requires the Defendant to pay the Plaintiff the value
of the benefit conferred. Schenck v. K.E. David, Ltd., 666 A.2d 327, 328-329 (Pa. Super. 1995). The damages in the instant case are
based on the actual budgets for 2012 and 2013.

Accordingly, for the reasons set forth above, IHP’s Motion for Post-Trial Relief is denied and the Court’s ruling will stand.
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ORDER OF COURT
AND NOW, this 5th day of September, 2014, based upon the foregoing Opinion, the Defendants’ Motion for Post-Trial Relief is

denied and the Court’s ruling will stand.

BY THE COURT:
/s/O’Reilly, J.

MEMORANDUM ORDER
I. Preliminary Statement

This matter involves a dispute between two (2) adjoining multi-family real estate developments. By way of background, the first
development involved three (3) high rise residential multi-family buildings built on a twenty-five acre site in Mt. Lebanon
Township. This entity is known as Bower Hill at Mt. Lebanon Co., a Cooperative Association (Bower Hill or BH). In or about 1986,
the owners of Bower Hill sold to Bower Hill Associates one of the three buildings. Thereafter, IHP/Bower Hill, LLC, a Limited
Liability Company (IHP) acquired that building. Another named defendant, DBC Real Estate Management LLC, a limited liability
company, was dismissed from the case on Preliminary Objections and is to be removed from the caption and it has been on the
attached verdict forms.

It is not exactly clear when the division of this site occurred but it is clear that there were some differences between those two
entities, and it seemed to involve a Security Gatehouse erected at the entrance to the entire site, that is, all three buildings. The
parties attempted to resolve that dispute by a Compromise Agreement entered on September 22, 1986. This Agreement was
received as BH Exhibit 3. It is the parsing of this agreement that forms the basis of this dispute.

BH initiated this suit seeking Declaratory Judgment, money damages and equitable relief. IHP filed an Answer, New Matter
and a Counter Claim. The counter claim seeks damages in excess of $25,000 with respect to claimed overcharges for water.

II. The Security Gatehouse
As noted, a Security Gatehouse is located at the entrance to both facilities. As gatehouses go, it is an imposing structure made

of white brick with large tinted glass windows on the front and part of the sides which face the public road and permit viewing of
all who enter. There are also high wrought iron gates which permit entry of only one automobile at a time. Pictures of the
Gatehouse were received as Exhibits JJ, KK–L.T. 221 et seq.

The Gatehouse has twenty-four hour a day, seven day a week staffing provided by U.S. Security, at the time of the trial. (N.T.
246) The cost of maintaining the gatehouse is shared by the two parties on a 67.23% by BH and 32.77% by IHP. The agreement
provided a protocol for the operation of the Gatehouse and its cost whereby IHP is advised of the next year’s budget, given an
opportunity to review the costs and seek other bids for the service to be provided to BH. The Compromise Agreement, at para-
graph 3, has multiple paragraphs and sub paragraphs and covers four legal size pages, and addresses this cost sharing as well as
duties and obligations

The most significant section, however, is Number 8, Termination of Agreement. It provides that either party may terminate the
agreement on thirty days written notice.

That Section 8 is set out, in toto, below.

8. TERMINATION OF AGREEMENT: This Agreement may be terminated by either BHA or the Cooperative pursuant to
this Paragraph 8. The Cooperative may elect to terminate this Agreement by giving BHA written notice of such if the
Cooperative determines to relocate the Gatehouse or to discontinue the use thereof. BHA may elect to terminate this
Agreement by giving the Cooperative written notice of such election not later than thirty (30) days after BHA receives
any Annual Gatehouse Budget.

Notwithstanding any termination of this Agreement, BHA shall remain liable for the payment of its proportionate
share of the real estate taxes attributable to the Gatehouse area (but not the Gatehouse Building) and the BHA Area and
for its obligations pursuant to paragraph 4 of this Agreement. If this Agreement is terminated by the Cooperative for any
reason other than non-payment of amounts due from BHA, the Cooperative shall pay to BHA the unamortized portion of
any BHA contributions to Gatehouse Expenses attributable to capital improvements, including, without limitation, land-
scaping. Such amortization shall be based upon a five year period for landscaping and, for other capital improvements,
shall be determined in accordance with generally accepted accounting principles as consistently applied in the real estate
industry. No termination of this Agreement shall affect or impair in any way the rights and obligations of any party to the
Third Amendment.

III. The Termination
On May 10, 2011, IHP by its Chief Executive Officer, Gregory Hand, advised Bower Hill that it was terminating the Settlement

Agreement as of January 1, 2012, with respect to the Guardhouse and would pay no more towards it. Thereafter, it was billed by
Bower Hill for the 2012 and 2013 costs and refused to pay. (Defense Exhibit G., L.T. 178)

Hand asserted that his and IHP’s action was motivated by dissatisfaction with the level of security provided by the Gatehouse
and likened it to a “concierge service”. In a letter to its tenants, however, IHP made no reference to lessened security but advised
the tenants that the termination of the gatehouse benefit was a cost saving reason. Hand also asserted that a card reader and a
camera installed along its access road, after visitors had passed the Gatehouse, would provide better security.

It was thereafter debated whether IHP could indeed install the reader and camera since it did not own its access road in fee,
but only had a right of access easement. Implicit in this is that it could not use its access way, or the property adjacent to it for a
gate, a card reader, a camera, and the electric lines necessary to operate them. Further, such a configuration could permit people
at the card reader to get out of their cars and travel overland to any of the three buildings since there was no fence at the card
reader to prevent such entry.

After the termination, IHP instructed its tenants that it had withdrawn from the Gatehouse Security Agreement, but the guards
at the Gatehouse have continued to provide such service as they could to IHP tenants. IHP has stopped providing log sheets to the
guards for its tenants, so they cannot report who comes and goes. It was repeatedly noted that the Security Service could not be
afforded on a discriminatory basis, and BH has not done so.
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IV. The Unjust Enrichment
BH offered evidence from Patrick Wisman, a resident at BH and President and Treasurer of the Board of Directors of BH. He

is semi-retired and has spent his entire professional life of forty-two years in the banking industry. He offered a number of opin-
ions as to the security provided by the Guardhouse, and the inadequacy and impossibility of a card reader system proposed by IHP.
He has observed that the mere presence of the Guardhouse with a security guard on duty is a major deterrent to anyone seeking
unauthorized entry. As such IHP, whether it pays or not, continues to receive the security benefit. It is on this basis that BH bases
its claim for unjust enrichment against IHP.

V. The Counter Claim
IHP has mounted a counter claim based on water charges imposed on it by BH. It seems that the IHP apartment building does

not have direct water service from the public water company serving the site. Rather water is provided to BH which then supplies
water to IHP. This probably goes back to when the three buildings had one owner, and only one large diameter line served all three
buildings.

The gravamen of this counter claim is that BH charges IHP a $40 a month service fee for providing water to it. IHP Chief
Financial Officer, Victor Son, testified to this charge, and BH Site Manager, Vivian M. Weiner, acknowledged the charge and
produced a document dated September 29, 1986 (Plaintiff Exhibit 30, L.T. 224) wherein IHP’s predecessor in the title, Bower Hill
Associates agreed to pay this $40 a month and said fee was characterized as compensation for handling the water and sewer
accounts.

Mr. Son also testified that IHP was being charged a premium for the first 16,000 gallons used each month. He contended the
water company charges a higher rate for the first 16,000 gallons used and BH has been charging all of the higher rate to IHP. He
said this difference amounted to a two cents per gallon higher charge. It offered no better calculation, and did not indicate whether
the extra two cents was on the first 16,000 gallons or on the total water bill. Ms. Weiner was not asked to provide any detail for
their overcharge, and her testimony was simply that she was following thirty years of past practice.

ANALYSIS
Initially the parties disputed whether the agreement had been terminated, or whether it could or could not be terminated. Early

in the trial disputes as to nomenclature arose as to what word should be used to decide the posture of the case. Given the wording
of Section 8, it is clear to me that IHP has indeed terminated the agreement within the scope of Section 8. Obviously, the parties
contemplated the possibility that IHP might want to withdraw from the contracted duty to pay for operating the gatehouse. This
was the purpose of the forwarding of the budget, and giving IHP opportunity to find gatehouse services at lower costs If it did not
choose to do so, then it may elect to terminate the contract consistent with Section 8. It could NOT, however, withdraw from its
other duties, set in Section 8, to pay its fair share of taxes on the gatehouse.

IHP has asserted that the form of action here, Complaint for Declaratory Judgment, forbids consideration of the claim for
Unjust Enrichment or Quantum Meruit. It contends that any damage claim must be by a supplemental proceeding – another trial.
It cites Juban v. Schemer, 751 A.2d 1190 (Pa.Super. 2010) for that proposition.

IHP also contends that Quantum Meruit cannot apply when a written contract is in place. BH argues that this correct statement
of the law does not apply when the contract has been terminated. I agree. In this regard, I have considered IHP’s reliance on Wilson
Area School District v. Skepton, 895 A.2d 1250, 1254 (2006) for the proposition that unjust enrichment is inapplicable when the rela-
tionship between the parties is founded upon written contracts. I find this case inapposite when the contract has been terminated.
The relationship in 2012 and 2013 is not founded on a written contract but rather on the fact that IHP is receiving a security
benefit for which it refuses to pay – the manned gatehouse is still there and IHP’s tenants are receiving the benefit. Other case
citations to Common Pleas opinions dealing with preliminary objections have no relevance.

Apparently, IHP is also contending that I cannot consider the Quantum Meruit claim in the proceeding but that a second,
supplemental trial needs to be held, relying on Juban, supra. The pleadings in this case did not limit the relief sought to be only
Declaratory Judgment. Rather, additional counts in Unjust Enrichment / Quantum Meruit and injunctive relief were plead. Such
was not the posture of the pleadings in Juban. Further, pleading in the alternative is always appropriate. See Rule of Civil
Procedure 1020(a). Finally, judicial economy militates in favor of resolving the issues between the parties in one proceeding.
Hence, I believe the Unjust Enrichment / Quantum Meruit count can be properly considered by me. I would also note the seldom
used provisions of Rule 1020 (d) which basically require all causes of action to be set out in the initial pleading. Were BH to have
cast its pleading in the way urged by IHP it would be faced with objections under Rule 1020(d) and assertions that it had waived
the other causes.

Given the facts of this case, including the imposing gatehouse and all the deterrent effect it has, IHP continues to receive a secu-
rity benefit from it. Further, the alternative security measures proposed by IHP are an impossibility. IHP has no ownership interest
in its access to permit the proposed installation of a gate and card reader. Further, such a procedure would compromise the security
of BH. As to value of the benefit conferred by the presence of the gatehouse, with staff inside, I am satisfied that the values for
2012 and 2013 are fair and reasonable. They are $38,684.00 and $39,419.00 and total $78,103.00.

The presence of staff inside the gatehouse is part and parcel of the security function. An empty gatehouse would soon have no
deterrent effect. Thus, I believe that is the benefit conferred on IHP whether they want to pay or not, or whether they want to
provide log sheets for their tenants for use by the guards.

CONCLUSION
As set forth above, I am satisfied that IHP may terminate and has terminated the contract. Therefore, a Declaratory

Judgment is entered to that effect, that is the contract within the limited scope of Section 8 is terminated. However, on the
claims for Unjust Enrichment / Quantum Meruit, I will enter an award of damages in favor of BH in the amount of $78,103.00
plus interest at the rate of 6% from January 1, 2012 to December 31, 2012, and interest at the rate of 6% from January 2013
on $39,419.00, and thereafter plus record costs. The counter-claim of IHP is dismissed. Appropriate Non-Jury Verdict forms
are attached.

SO ORDERED
BY THE COURT:
/s/O’Reilly, J.

Dated: February 21, 2014
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MEMORANDUM ORDER
I have received a Motion for Post Trial Relief in the above matter from Counsel for Defendant / Counterclaimant. The brief

accompanying said Motion is comprehensive and I do not believe further briefing from defendant is necessary. As to the Plaintiff,
any brief which it wishes to file must be filed on or before April 17, 2014. Should Defendant / Counterclaimant wish to respond to
said brief, it may do so within ten days after Plaintiff ’s brief is received.

Argument on said motion will be scheduled by way of additional Order of Court.

BY THE COURT:
/s/O’Reilly, J.

Dated: March 17, 2014

Cameron Bobbett and Dena Bobbett v.
Alfonso A. Fosco and Judith L. Fosco

Seller of Real Estate Failure to Disclose Defects—Statute of Limitations—Discovery Rule—Causation

Judgment on pleadings granted for Defendant/Seller in failure to disclose defective sewer case where Plaintiff failed to establish
causation and statute of limitations.

No. GD 12-021868. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—February 27, 2014.

RULE 1925(a) STATEMENT
Notice has been received that an appeal was filed from my order of January 22, 1014. I having previously authored a

Memorandum Order, and it is attached hereto as Exhibit A, no additional or supplemental opinion will be filed.

BY THE COURT:
/s/O’Reilly, J.

Dated: February 27, 2014

EXHIBIT A
MEMORANDUM ORDER

In this case Defendants, Alfonso A. Fosco and Judith L. Fosco (Fosco), seek Judgment on the Pleadings against Plaintiffs,
Cameron Bobbett and Dena Bobbett (Bobbett), on the basis of the running of the statute of limitation.

The issue arises in a context in which plaintiffs bought a residential dwelling from defendants. The defendant in the required
real estate sale disclosure form said that there were no problems with the sewer system. The sale then closed on July 11, 2005.
Plaintiffs suffered sewer back ups in December 2005 and July 2009. Bobbett characterizes these back ups as “isolated”, a careful
lawyer-like way of pleading. Whether “isolated” or not, such an occurrence should have given cause for them to check further.

Indeed, no further back ups occurred and Bobbett brought this suit only after a plumber, in September 2011, told them that
defendants, while owning the property, had experienced back ups between July 2004 and March 2005. It is on this basis that
Bobbett filed suit on November 19, 2012.

Part of the claim includes a demand for $19,400 for repair of the alleged blockage. Interestingly, included is the installation of
a new 3/4" copper water line. I see nothing in the complaint or the disclosure form that warrants any water line repair. While it
may be cost effective to use the same trench for sewer and water, the same has not been disclosed or the appropriate reduction
made.

Fosco has filed an Answer and New Matter to the Complaint quoting exculpatory language in the sales agreement, to wit, Section
1-02 with regard to Representation and Release, Para. 55 through 58. Fosco has also raised the two year statute of limitations
applicable to Real Estate Disclosures. (Para 62 through 66)

At Argument, Bobbett asserted that the two year statute of limitations has been tolled by the “discovery rule”. In essence they
discovered the non-disclosure only in September 2011 when a plumber told them he had serviced the sewer line on multiple
occasions in 2004 and 2005. Therefore, they filed timely with the two year statute.

In support of their argument Bobbett cites Fine v. Checcio, 870 A.2d 850 at 861 for the proposition that a Statute of Limitations
tolled by Fraud “…begins to run when the injured party knows or reasonably should know of his injury and its cause”.

ANALYSIS
The above cited case law references knowledge of the injury and its cause. Bobbett first had knowledge in December 2005 that

there was something in the sewer line that caused it to back up. That cause was never explored. Similarly, In July 2009, three and
a half years later there was a back up. But no cause determined, and no investigation. Two years later a plumber told them of a
history of back ups in 2004 and 2005, but they were experiencing no back up then. He, the plumber, was there for installation of a
sink disposal. There was no back up at that time. Thereafter, Bobbett made no investigation of the cause of the back up in July 2009
or in September 2011. He merely assumed it was the same cause that had brought the plumber there in 2004 and 2005.

While counsel has tried to avoid the implications of the 2005 and 2009 back ups, they cannot be written off as “isolated”. What
could be less isolated than backed up sewage in your basement? What also is unanswered is what is the present cause, if any. The
plumber who disclosed the history is NOT the entity seeking to install the new sewer and water line. Further, based on the plead-
ings, the sewer line continues to run free.

I believe the failure to show the cause of the back up is fatal to Bobbett’s claim. The sewer problem last occurred in July 2009
and we do not know the cause. Is it a cracked or collapsed line, or one filled with tree roots, or clogged due to diapers, a child’s
toys, excess paper or the like? I do not believe Bobbett has alleged enough to meet the discovery standard. Thus, the Motion for
Judgment on the Pleadings for Fosco is granted.
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SO ORDERED
BY THE COURT:
/s/O’Reilly, J.

Dated: January 22, 2014

Commonwealth of Pennsylvania v.
James Cubbins

Criminal Appeal—Evidence—Rape—Opening Statements—Closing Argument—Mistrial—Prosecutorial Misconduct—Curative Instruction

Various errors alleged in very contentious rape case.

No. CC 201303993. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—January 26, 2015.

OPINION
On March 26, 2014, Appellant, James Cubbins, was convicted by a jury of one count each of Rape by Forcible Compulsion,

Unlawful Contact with a Minor-Sexual Offenses, and Corruption of Minors.1 This Court sentenced Appellant on June 24, 2014 to 20
to 40 years on the Rape count, three years probation on the Unlawful Contact count, and no further penalty on the Corruption of
Minors. Appellant filed a Notice of Appeal on July 3, 2014 and his Statement of Errors Complained of on Appeal on September 24,
2014.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges that this Court erred in denying counsel’s objections to the Commonwealth’s opening statement. (Statement

of Errors to be Raised on Appeal, p. 3-4) Next, Appellant asserts that the Court erred by admitting evidence and testimony regard-
ing Appellant’s drinking habits as it was unduly prejudicial and not relevant. Id. at 4-6. Appellant further alleges that this Court
erred by denying Appellant’s motion for a mistrial. Id. at 6-8. Lastly, Appellant asserts this Court erred by denying Appellant’s
objections during closing arguments. Id. at 8-10.

HISTORY OF THE CASE
At Appellant’s jury trial, the victim (“Minor Victim”) testified that she had known Appellant since July, 2010, as he was a

contractor who worked with her father. (TT 80) In 2012, while she was fifteen years old, due to family circumstances, Minor Victim
was residing with her father and Appellant in an apartment. (TT 90) Minor Victim stated that one day in July, after she returned
home from her summer job, she was watching TV in her room when Appellant entered the room. (TT 94) She stated that he was
“drunk as usual,” sat down on her bed, and asked her if she wanted to have sex. Id. She declined. Id. Minor Victim testified that
he got on top of her, forced her legs open, took off her pants and underwear and raped her. Id. She disclosed to her boyfriend, on
February 13, 2013 at a point when Appellant was not residing in the apartment, and he encouraged her to tell her father what had
happened. (TT 217) She disclosed to her father the following day, and he promptly took her to the police and arranged alternate
accommodation. (TT 292-296)

DISCUSSION
Appellant alleges this Court erred in denying specific objections to the Commonwealth’s opening statement. The rules regarding

opening statements have been stated many times.

It has long been the rule in Pennsylvania that “[t]he opening statement of the prosecution should be limited to a state-
ment of the facts which it intends to prove and the legitimate inferences deduced therefrom.” Commonwealth v. Duffey,
519 Pa. 348, 361, 548 A.2d 1178, 1184 (1988); Commonwealth v. Martin, 461 Pa. 289, 336 A.2d 290 (1975). “The opening
statement serves to inform the jury how the case will develop, its background, and what will be attempted to be proven
at trial.” Commonwealth v. Nolen, 390 Pa. Super. 346, 358, 568 A.2d 686, 693 (1989) (citation omitted), appeal granted 525
Pa. 644, 581 A.2d 570 (1990).

Commonwealth v. Ritter, 615 A.2d 442, 447 (Pa. Super.1992).

Remarks in a prosecutor’s opening statement must be fair deductions from the evidence that he or she in good faith
plans to introduce and not mere assertions designed to inflame the passions of the jury. Commonwealth v. Brown, 551 Pa.
465, 711 A.2d 444, 456 (Pa. 1998); Commonwealth v. Jones, 530 Pa. 591, 610 A.2d 931 (1992). The prosecutor is not
required conclusively to prove all statements made during the opening argument. Brown, 711 A.2d at 456. If the prose-
cutor has a good faith and reasonable basis to believe that a certain fact will be established, he or she may properly refer
to it during the opening argument. Id. Even if an opening statement is somehow improper, relief will be granted only
where the unavoidable effect is so to prejudice the finders of fact as to render them incapable of objective judgment. Id.

Commonwealth v. Pursell, 724 A.2d 293, 309 (Pa. 1999).

Appellant alleges this Court abused its discretion by allowing the Commonwealth in its opening statement to argue generally
that victims of child abuse often know and trust their offenders. Objections to opening statements are rare as parties are generally
permitted some leeway as to how to preview the evidence to the jury. See, e.g. Commonwealth v. Jones, 610 A.2d 931 (Pa. 1992).
In fact, Appellant’s counsel, in his opening statement, referenced a case of a bus driver wrongly accused of molesting a girl and
the collateral consequences of that (TT 50), as well as Oscar Pistorius’ trial for the purpose of extolling the virtues of the jury
system (TT 56), the Boston Massacre for the concept that a jury must decide a case fairly and without regard to outside influences
(TT 61), and the career choices of his own children for unknown reasons (his daughter a psychologist and his son a diplomat). (TT
53) While Appellant objected to the generalities in the Commonwealth’s opening, he liberally used generalities in its own opening
statement. “In determining whether statements in a prosecutor’s opening address are prejudicial, ‘(t)he important question is
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whether the prosecuting officer’s remarks are merely assertions intended to inflame the passions of the jury, or statements that
are fair deductions from evidence to be presented.’” Commonwealth v. Hoffman, 266 A.2d 726, 730 (Pa. 1970); citing
Commonwealth v. Meyers, 139 A. 374 (Pa. 1927); Commonwealth v. Cannon, 123 A.2d 675 (Pa. 1956), cert. denied, 352 U.S. 898
(1957). This prosecutor’s statement was neutral to Appellant and in no way rendered the jury incapable of determining the facts
of this case. As such, the Court did not err in overruling the objection.

Appellant next objected to the Commonwealth’s characterization in its opening statement of the victim witness. The
Commonwealth described the witness as nervous and that her testimony was unrehearsed. (TT 49) A prosecutor’s declaration’s
during an opening or closing statement constitutes reversible error only if the prosecutor deliberately attempts to destroy the
objectivity of the jury and the unavoidable effect of the remark is to create such a bias and hostility toward the defendant that the
jury would be unable to render a true verdict. Commonwealth v. Laird, 988 A.2d 618, 644 (Pa.2010); Commonwealth v. Ragland,
991 A.2d 336 (Pa.Super.2010). The appropriate standard of review is whether the trial court committed an abuse of discretion. Id.
While Appellant correctly stated the jury must hear the testimony from the witness and not from the assistant district attorney,2 in
opening statements, it is proper for the Commonwealth to summarize the evidence it intends to present. The Court then instructs
the jury on its obligation to determine witness credibility and on some of the factors jurors may consider in judging credibility. (TT
522-523) The jury subsequently determines whether the Commonwealth has accurately represented its case. Once again, this Court
did not err in overruling the objection of Appellant.

Next, Appellant alleges this Court erred numerous times in admitting testimony that Appellant was intoxicated or habitually
intoxicated.

Rulings on the admissibility of evidence are within the discretion of the trial judge, and such rulings form no basis for a
grant of appellate relief absent an abuse of discretion. Commonwealth v. Reid, 571 Pa. 1, 811 A.2d 530, 550 (2002). While
it is true that evidence of prior crimes and bad acts is generally inadmissible if offered for the sole purpose of demon-
strating the defendant’s bad character or criminal propensity, the same evidence may be admissible where relevant for
another purpose. Pa.R.E. 404(b)(2); Kemp, 753 A.2d at 1284. Examples of other such relevant purposes include showing
the defendant’s motive in committing the crime on trial, the absence of mistake or accident, a common scheme or design,
or to establish identity. Relevant to the instant case, the evidence may also be admitted where the acts were part of a chain
or sequence of events that formed the history of the case and were part of its natural development. Kemp, 753 A.2d at
1284. Of course, in addition to the relevance requirement, any ruling on the admissibility of evidence is subject to the
probative value/ prejudicial effect balancing that attends all evidentiary rulings. See Pa.R.E. 403; Commonwealth v.
Dollman, 518 Pa. 86, 541 A.2d 319, 321–22 (1988).

Commonwealth. v. Powell, 956 A.2d 406, 419 (Pa. 2008) (Court did not err in admitting statement that appellant “put his hands
on her” when he was drunk or high as the statement was offered not to show appellant’s propensity to crime, but in the
context of establishing the family environment and relationships.). The victim testified that Appellant was “drunk as usual”
when he raped her. The statement, like the statement in Powell, was offered not to show Appellant’s general bad character or
propensity to commit a crime, but in the context of establishing her living environment and relationship to Appellant as well
as her observations during the relevant time frame. Id. This comment provides context for later testimony that she was afraid
of Appellant when he was drunk and for her explanation as to why she delayed reporting until she was certain she was free
from him.

The victim’s seventeen year old ex-boyfriend (“Minor Victim’s Ex-Boyfriend”), testified that Minor Victim eventually confided
in him regarding what had happened between her and Appellant the previous summer. He stated that he encouraged her to talk to
her father about what had happened and said that he was present the next day when she did so. (TT 233-234) On direct examina-
tion, as part of the foundation laid regarding the witness’s knowledge of the alleged victim, Appellant, and the living arrangement
in the home, Minor Victim’s Ex-Boyfriend testified that he had met Appellant only one time, at a New Year’s Eve party the night
he started dating Minor Victim. Appellant had a beer in his hand and appeared to Minor Victim’s Ex-Boyfriend to be drunk, have
an angry tone to his voice, and act possessively toward Minor Victim. Specifically, Minor Victim’s Ex-Boyfriend indicated that
Appellant did not want Minor Victim’s Ex-Boyfriend and Minor Victim to date. (TT 252-253) This testimony, observing Appellant
intoxicated, angry, and possessive of Minor Victim, adds credibility to the victim’s testimony. As neither drinking nor being intox-
icated at a party is a crime, the prejudice to Appellant of a witness observing his intoxication (on New Year’s Eve) is indeed slight.
See Powell, supra, at 420.

The victim’s father (“Minor Victim’s Father”), testified regarding the living arrangements between himself, his daughter, and
Appellant. Minor Victim’s Father testified that that he had known Appellant in a professional capacity for several years as he was
general contractor and Appellant was a subcontractor specializing in flooring. The professional relationship became a friendship
and eventually Appellant and the Minor Victim and Minor Victim’s Father moved in together while Minor Victim’s Father attempted
to close his business in Pennsylvania and move with the rest of his family to North Carolina. (TT 288) On Valentine’s Day of 2013
the three of them lived together in an apartment in Bradford Woods leased by Appellant. Appellant was out of the residence on a
temporary basis and, through his sister, had notified the Minor Victim and Minor Victim’s Father to vacate the residence. Minor
Victim’s Father described Minor Victim’s demeanor when she disclosed to him as inconsolable, crying while she spoke. Minor
Victim’s Father took Minor Victim to the police the next day. (TT 294) Minor Victim’s Father and Minor Victim moved out of the
apartment and Minor Victim had no further contact with Appellant.

On cross-examination, counsel for Appellant attempted to impeach Minor Victim’s Father by eliciting testimony that Appellant
had told Minor Victim’s Father at a golf outing in September 2012 that he and his daughter had to move out of the apartment. (TT
317) Counsel attempted to offer this earlier verbal eviction notice as motive for Minor Victim to fabricate a rape allegation in
February 2013. The Commonwealth, on redirect, inquired as to why the Minor Victim’s Father and Minor Victim had not moved
out after the golf outing. Minor Victim’s Father testified that Appellant was drunk at the golf outing and started a fight. Appellant
threw multiple golf bags and told Minor Victim’s Father he had 24 hours to get out the house. Minor Victim’s Father’s testimony
and his knowledge of Appellant’s demeanor while intoxicated not only explains why Minor Victim’s Father did not take seriously
this eviction, but also adds credibility to the victim’s statement that she was afraid of Appellant when he drank. As above,
Appellant’s conduct was not criminal, and was not elicited to suggest a propensity for criminal behavior, but rather rebutted
Appellant’s defense of motive to fabricate the allegation. The testimony was relevant, not unduly prejudicial or cumulative and this
Court did not err in permitting its introduction into evidence.3
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Appellant, in his next issue, alleges that this Court erred in denying Appellant’s numerous motions for a mistrial. Our standard
of review in assessing the denial of a mistrial is as follows:

The trial court is in the best position to assess the effect of an allegedly prejudicial statement on the jury, and as such, the
grant or denial of a mistrial will not be overturned absent an abuse of discretion. A mistrial may be granted only where
the incident upon which the motion is based is of such a nature that its unavoidable effect is to deprive the defendant of
a fair trial by preventing the jury from weighing and rendering a true verdict. Likewise, a mistrial is not necessary where
cautionary instructions are adequate to overcome any possible prejudice.

Commonwealth v. Rega, 933 A.2d 997, 1016 (Pa. 2007) (citation omitted).

Appellant moved for a mistrial four times. The first request was made following the testimony of Minor Victim’s Ex-Boyfriend
regarding his having observed Appellant intoxicated six to seven months prior to the rape, on the first and only occasion when the
witness actually met Appellant. As this Court, indicated, supra, this testimony was properly admitted. As such, the motion for
mistrial was without merit.

Appellant next sought a mistrial following Minor Victim’s Ex-Boyfriend’s statement that Minor Victim told him that Appellant
raped her. When Minor Victim’s Ex-Boyfriend so testified, Appellant’s objection was sustained and the answer was stricken from
the record. The Court further gave a cautionary instruction to the jury not to consider that answer for any purpose at all. Under
similar circumstances (a hearsay statement of a crime having been committed), the Superior Court of Pennsylvania stated:

Appellant’s bald claims of prejudice do not afford him relief. The court not only sustained Appellant’s objection to Ms.
Jones’ hearsay testimony, the court also unequivocally told the jury to disregard it. We can presume the jury followed the
court’s instructions and Appellant is unable to show otherwise. See Commonwealth v. Mollett, 5 A.3d 291 (Pa.Super.2010),
appeal denied, 609 Pa. 686, 14 A.3d 826 (2011) (stating jury is presumed to follow court’s instructions).

Com. v. Bedford, 50 A.3d 707, 713 (Pa. Super. 2012).

Appellant’s third request for a mistrial occurred during the testimony of Detective Scott Rick, when the witness disclosed that
Appellant and the victim no longer resided together at the time of the disclosure because Appellant was in the Allegheny County
Jail. In this instance, despite being warned by this Court at sidebar (TT 349), Appellant’s counsel asked several questions relating
to why at the time the victim disclosed did the victim suddenly feel safe enough to come forward and report the rape to the police.
Having pushed the issue, Appellant must accept the consequences of the testimony he elicited, particularly since he was well aware
of the actual answer. Commonwealth v. Williams, 368 A.2d 249, 252 (Pa. 1977).

Appellant’s fourth and final motion for a mistrial was made following an alleged improper comment by the prosecutor. At the
end of her cross-examination of a defense witness, Appellant’s sister, Assistant District Attorney Lisa Carey sat down, and while
facing away from the jury, in the direction of defense counsel, said something under her breath, inaudible to this Court and to the
court reporter. Defense counsel asked Ms. Carey in open court to repeat what she said and Ms. Carey replied with the single word,
“unbelievable.”

Not every unwise remark made by an attorney amounts to misconduct or warrants the grant of a new trial.”
Commonwealth v. Carson [590 Pa. 501], 913 A.2d 220, 242 (Pa.2006). “Comments by a prosecutor do not constitute
reversible error unless the unavoidable effect of such comments would be to prejudice the jury, forming in their minds
fixed bias and hostility toward the defendant so they could not weigh the evidence objectively and render a true verdict.”
Commonwealth v. Stokes [576 Pa. 299], 839 A.2d 226, 230 (Pa.2003), quoting Commonwealth v. Fisher [572 Pa. 105], 813
A.2d 761, 768 (Pa.2002).

Commonwealth v. Collins, 70 A.3d 1245, 1252-53 (Pa. Super. 203), appeal denied, 80 A.3d 774 (Pa. 2013).

While the comment may have been inappropriate, it was inaudible until Appellant’s counsel asked the Assistant District
Attorney to repeat it on the record. Had he not asked for it to be repeated, or had he asked for a sidebar to inquire, the jury would
not have heard it. This Court issued a curative instruction to the jury to disregard the comment and to determine the credibility
of the witnesses without regard to any expressions or comments the jury may have heard. (TT 449-450) The prosecutor’s one
word response, particularly taken in the context of the entire contentious trial and especially this Court’s curative instruction,
failed to prejudice the jury so that it could not objectively weigh the evidence. As such, Appellant’s request for mistrial was
properly denied.

Lastly, Appellant alleges this Court erred in denying Appellant’s objections during closing arguments.

“A prosecutor has great discretion during closing argument; indeed, closing ‘argument’ is just that: argument.”
Commonwealth v. Brown, 911 A.2d 576, 580 (Pa.Super.2006). “[T]he prosecutor must limit his argument to the facts in
evidence and legitimate inferences therefrom.” Commonwealth v. Gilman, 470 Pa. 179, 368 A.2d 253, 257 (Pa.1977) (cita-
tion omitted). However, the prosecutor “must have reasonable latitude in [fairly] presenting [a] case [to the jury,] and
must be free [to present] his [or her closing] arguments with logical force and vigor.” Commonwealth v. Johnson, 516 Pa.
527, 533 A.2d 994, 996 (Pa.1987) (citation omitted) (internal quotations omitted). Therefore, “[c]omments by a prosecutor
constitute reversible error only where their unavoidable effect is to prejudice the jury, forming in the jurors’ minds a
fixed bias and hostility toward the defendant such that they could not weigh the evidence objectively and render a fair
verdict.” Commonwealth v. Bryant, 620 Pa. 218, 67 A.3d 716, 727 (internal markings and citations omitted).

Com. v. Eichinger, No. 657 CAP, 2014 WL 7404546, at *10 (Pa. Dec. 31, 2014).

Appellant alleges three instances in the Commonwealth’s closing argument where this Court erred in overruling objections.4

None of these instances, individually or collectively, exceeded the bounds of proper closing or created a fixed bias or hostility
toward Appellant. First, Appellant alleges this Court erred in permitting the Assistant District Attorney to argue that Appellant’s
counsel would have made a different argument had the facts been different. Specifically, the Assistant District Attorney proposed
a hypothetical in which the victim would have behaved in a different manner, and how counsel for Appellant may have responded.
Argument by a prosecutor relating to defense counsel strategy is not improper. Commonwealth v. Sneed, 45 A.3d 1096, 1110 (Pa.
2012). Furthermore, this argument would not prevent a jury from weighing the evidence which was actually presented.
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Appellant next alleges this Court erred by permitting counsel to reference generally famous cases where child victims come
forward years later to report abuse. As with Appellant’s objections to the Commonwealth’s opening statement, this argument seems
disingenuous and frankly, hypocritical considering that, in Appellant’s closing argument, counsel for Appellant specifically refer-
enced the Amanda Knox case (TT 455-456) in addition to remarks about the German legal system (TT 455), the Boston Massacre
(TT 473), and counsel’s blue-collar background. (TT 460) The Commonwealth, in its general reference, did not analogize the under-
lying facts of this case to any other case. Instead, the statement to which Appellant objected referenced a relevant legal principle
on which this Court had already agreed to give the standard jury charge5. The statement related back to testimony elicited by the
Commonwealth from the Detective regarding minor victim’s failure to timely report (TT 337) and also related forward to this
Court’s charge regarding failure to promptly report. (TT 531) “A prosecutor does not engage in misconduct when his statements
are based on the evidence or made with oratorical flair.” Commonwealth v. Carson, 913 A.2d 220, 237 (Pa.2006) (citing
Commonwealth v. Marsall, 633 A.2d 1100, 1110 (Pa.1993)).

Appellant’s last allegation of error is that this Court erred in permitting the Commonwealth to reference Pittsburgh Action
Against Rape (PAAR) in its closing. This Court notes that Appellant’s counsel first referenced PAAR in his closing argument. In
their closing arguments, both Appellant and the Commonwealth referred to organizations or made references to matters of general
knowledge outside of the record. The Commonwealth’s reference to PAAR was in response to defense counsel’s and again related
to the issue of failure to promptly report. The Commonwealth is permitted to respond to Appellant’s argument. Commonwealth v.
Chmiel, 689 A.2d 501, 544 (Pa. 2005). Overall, the Commonwealth correctly limited its closing argument to the facts of the case and
legitimate inferences therefrom, and did nothing to prevent the jury from fairly weighing the evidence. Therefore, this Court did
not err in overruling this objection or Appellant’s other objections to the Commonwealth’s closing.

Not every unwise, intemperate, or improper remark made by a prosecutor mandates the grant of a new trial[.] Reversible
error occurs only when the unavoidable effect of the challenged comments would prejudice the jurors and form in their
minds a fixed bias and hostility toward the defendant such that the jurors could not weigh the evidence and render a true
verdict.

Commonwealth v. Cox, 983 A.2d 666, 685 (Pa.2009) (quoting Commonwealth v. Tedford, 960 A.2d 1, 29 (Pa.2008)).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Date: January 26, 2015

1 18 Pa.C.S. §§ 3121(a)(1), 6318(a0(1), and 6301(a)(1)(i), respectively.
2 Minor Victim did, in fact, testify that she was nervous about reporting the rape to the police because she was afraid to testify. (TT 119)
3 Appellant also alleges the question regarding Appellant being “drunk as usual” was asked and answered numerous times. Any
repetition appears to be the product of Appellant counsel’s trial tactic of objecting whenever possible to interrupt the flow of the
Commonwealth’s direct examination, thus requiring the examination to start and stop several times.
4 Counsel for Appellant objected to the Commonwealth’s closing argument on seven occasions, again indicative of a strategy to
distract and confuse the jury and interrupt the flow of the Commonwealth’s argument.
5 2012 Standard Jury Instructions 4.13, Failure to Make Prompt Complaint.

Commonwealth of Pennsylvania v.
Todd H. Brooks

Criminal Appeal—DUI—Sentencing (Discretionary Aspects)—Sentencing (Legality)—Merger—Lesser Included Offenses

Court asks for a new sentencing hearing because DUI and Aggravated Assault by vehicle sentences should have merged.

No. CC 201311854. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 6, 2015.

OPINION
PROCEDURAL HISTORY

On August 15, 2013, Appellant was charged by criminal information (CC 201311854) with one count of aggravated assault by
vehicle while driving under the influence,1 one count of accidents involving death or personal injury,2 one count of accident involving
damage to attended vehicle,3 one count of driving under the influence .16% or above,4 two counts of driving under the influence,5

and two summary counts.
On April 2, 2014, Appellant entered a guilty plea to aggravated assault by vehicle while driving under the influence, driving

under the influence .16% or above, and two counts of driving under the influence. As part of the negotiated guilty plea the remaining
counts were withdrawn.

On August 6, 2014, Appellant was sentenced by the Trial Court as follows:
Count one: aggravated assault by vehicle while driving under the influence – four to eight years incarceration followed by one

year probation;
Count four: driving under the influence .16% or above – ninety to one hundred eighty days incarceration to be served concurrent

with the period of incarceration imposed at count one, followed by four years probation to be served consecutive to the period of
probation imposed at count one, and a fine of $1500;
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The aggregate sentence imposed was four to eight years incarceration followed by five years probation and a fine of $1500.
On August 8, 2014, Appellant filed a motion for reconsideration of sentence, which the Trial Court denied on August 13,

2014.This timely appeal follows.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises the following errors on appeal set forth exactly as Appellant stated them:

a. The sentence is illegal where Mr. Brooks was sentenced on DUI: Highest Rate of Alcohol as well as Aggravated Assault
by Vehicle While DUI when the DUI is a lesser included offense of Aggravated Assault by DUI and the sentences should
have merged. Commonwealth v. Tanner, 61 A.3d 1043 (Pa. Super. 2013); Commonwealth v. Schmohl, 975 A.2d 1144 (Pa.
Super. 2009); 42 Pa.C.S. §9765.

b. The sentence imposed was not consistent with the norms underlying the sentencing code and failed to consider all
relevant factors including the nature and characteristics of the defendant, and his rehabilitative needs. The Court focused
exclusively on the seriousness of the offense and the injuries to the victim to the exclusion of other pertinent factors. The
mere fact that the sentence is a guideline based sentence, albeit the high end of the standard range, is irrelevant as the
guidelines are not the predominate factor, but rather the issue is whether the sentence imposed is reasonable, and the
sentence was not reasonable for the following reasons:

i) The Trial Court failed to give due consideration to Mr. Brooks need to seek treatment for his alcoholism, and with
that treatment, his ability to contribute to society as a productive, law-abiding member.
ii) The Court focused on the severity of the offense and the injuries to the victim when those factors are already
incorporated into the guidelines.

FACTS
During the guilty plea hearing the Commonwealth presented the following recitation of the evidence it would have presented

at trial:

[O]n August 3, 2013, Officer Kalina responded to a two-vehicle accident in the City of Monroeville in which a vehicle
driven by Mr. Brooks who is standing over to my right struck another vehicle drive[n] by Mr. Mariani striking his
driver’s side door.

When officers arrived Mr. Brooks showed signs of intoxication. He was given a battery of field sobriety tests, which
he did not perform to the officer’s satisfaction.

Blood was drawn from Mr. Brooks, taken to the Allegheny County Crime Lab, assigned Lab No, 13LAB07393 which
did show a blood BAC of .304.

During the accident Mr. Mariani was injured, suffering a fracture to his left arm. He did lose the use of his arm for a
period of several months. He does still have a metal rod in his arm as a result of surgery to his arm following the fracture.

(P.T. 6-7).6

DISCUSSION
I.
Appellant alleges in his first claim that his sentence is illegal because driving under the influence .16% or above should have

merged with aggravated assault by vehicle while driving under the influence for sentencing purposes. The Trial Court acknowl-
edges that it erroneously sentenced Appellant at both of those counts. Because driving under the influence .16% or above merges
with aggravated assault by vehicle while driving under the influence, Appellant’s entire sentence should be vacated and remanded
for a new sentencing hearing. Commonwealth v. Tanner, 61 A.3d 1043, 1047-1048 (Pa. Super. 2013) (statutory elements of driving
under the influence are completely subsumed within the crime of aggravated assault by vehicle while driving under the influence,
and defendant’s sentence must be vacated and remanded for a new sentencing hearing as the trial court had sentenced defendant
consecutively on the merged counts).

II.
Appellant alleges in his second claim that the Trial Court abused its discretion by failing to consider all relevant sentencing

factors, including Appellant’s rehabilitative needs, and instead focused on the severity of the offense and the injuries to the victim.
The Trial Court notes that because Appellant’s entire sentence should be vacated and remanded, that resolution of this claim is
moot. See Tanner, 61 A.3d at 1046 n.3 (discretionary sentencing claims rendered moot by sentence being vacated and remanded).

CONCLUSION
For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be vacated and remanded for

a new sentencing hearing.
BY THE COURT:
/s/Borkowski, J.

Date: February 6, 2015

1 75 Pa. C.S. § 3735.1(a).
2 75 Pa. C.S. § 3742(a) and (b)(2).
3 75 Pa. C.S. § 3743.
4 75 Pa. C.S. § 3802(c). This was amended at the time of Appellant’s guilty plea to a driving under the influence .16% or above
second offense.
5 75. Pa. C.S. § 3802(a).
6 The designation “P.T.” followed by numerals refers to Plea Transcript, April 2, 2014.
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Commonwealth of Pennsylvania v.
Joel Adcock

Criminal Appeal—Guilty Plea—Ineffective Assistance of Counsel—Sentencing (Legality)—Coerced Into Plea—Alleyne Issue

Mandatory sentencing provision related to elderly victim was not a factor in standard range sentence following negotiated plea.

No. CC 201305846, 201401197. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—March 5, 2015.

OPINION
PROCEDURAL HISTORY

At CC 201305846, Appellant was charged with one count of criminal attempt homicide,1 two counts of aggravated assault,2 one
count of terroristic threats,3 and one count of recklessly endangering another person.4 At CC 201401197, Appellant was charged
with one count of aggravated assault, one count of simple assault,5 and one summary count of harassment.6

On August 4, 2014, Appellant pled guilty at CC 201305846 to one count of aggravated assault, one count of simple assault, and
one count of terroristic threats, and at CC201401197 to one count of simple assault. The remaining charges were withdrawn
pursuant to the negotiated plea agreement.

On October 28, 2014, Appellant was sentenced by the Trial Court to the following:
Count two (CC 201305846) – aggravated assault: five to ten years incarceration; 
Count three (CC 201305846) – simple assault: six to twelve months incarceration to be served consecutive to the period of

incarceration imposed at count two;
Count four (CC 201305846) – terroristic threats: six to twelve months incarceration to be served consecutive to the period of

incarceration imposed at count three;
Count two (CC 201401197) – simple assault: six to twelve months incarceration to be served consecutive to the periods of

incarceration imposed at CC 201305846.
Thus, Appellant’s aggregate sentence was six and one half years to thirteen years incarceration.
On October 31, 2014, Appellant filed a motion to withdraw his guilty plea, which was denied by the Trial Court on November 5, 2014.

This timely appeal follows.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises the following errors on appeal set forth exactly as Appellant stated them in his Notice of Appeal and First

Supplement to Concise Statement of Matters Complained of on Appeal:

I) Whether Defendant’s plea is involuntary, unintelligent, and/or unknowing and entered as the result of ineffective assis-
tance of counsel - -  in violation of Article I, Section 9 of the Pennsylvania Constitution and/or the Sixth and Fourteenth
Amendments to the United States constitution - -  where Defendant was, at all times, uncomfortable pleading guilty and
wished to proceed to trial, but, nonetheless, pled guilty due to continued and sustained pressure and coercion by/from
Attorney Narvin?

II) Whether Defendant’s sentence is illegal where - - in violation of his right to jury trial under Article I, Section 9 of the
Pennsylvania Constitution and/or the Sixth and Fourteenth Amendments to the United States Constitution - - the manda-
tory minimum sentence provision of 42 Pa.C.S. § 9717 was applied at Count 2 at CP-02-CR-005846-2013 irrespective of
any stipulation to a factual predicate triggering application of said provision? - - See Alleyne v. United States, - - - U.S.
- - - , 133 S.Ct. 2151 (2013) ; Commonwealth v. Fennell, - - - A.3d - - - , 2014 WL 6656644, *4-*5 (Pa. Super. Nov. 25, 2014)
(citations omitted) (18 Pa.C.S. §7508 was unconstitutional under Alleyne and stipulation and specific factual findings in
non-jury trial regarding the weight of the controlled substance could not be used to apply/trigger mandatory minimum
sentence provision).

FACTS
The Commonwealth provided the following recitation of evidence at Appellant’s plea hearing:

Had the Commonwealth proceeded to trial on Case No. 201305846, the Commonwealth would have called Detective Rich
Usner, U-s-n-e-r, Detective Scott Holzwarth, H-o-l-z-w-a-r-t-h, both from the Allegheny County Police Department, as
well as Linda Seals, S-e-a-l-s, and Jill Adamson, A-d-a-m-s-o-n, who would have testified that on March 28, 2013, the
victim, Linda Seals, who was 62 at the time, was in her apartment. It should be noted that the defendant and his girlfriend
lived above the victim, Your Honor.

Miss Seals had her friend, Jill Adamson, visiting her from California. While Jill Adamson was staying with Linda
Seals, Linda Seals told the police that on the morning of March 27, 2013, she complained to her landlord that the neigh-
bors were making too much noise at odd hours. Linda Seals also told Joel Adcock’s girlfriend, and the girlfriend had told
Miss Seals that she would talk to Mr. Adcock and that everything would be okay.

On the evening of March 27, 2013, Miss Seals would have testified that she heard a loud knock on her door, opened
the door and that Mr. Adcock came in and grabbed her by her throat, choked her and pulled her hair out, telling her that
he was angry and was going to kill her for telling on him.

Jill Adamson would have testified that she tried to help her friend and was struck several times and fell to the floor
by Mr. Adcock. Jill Adamson was able to call 911 for help, and the police did arrive, but Mr. Adcock was gone at that time.
Linda Seals was treated at UPMC Mercy Hospital, which she did suffer significant injuries, which we would have
provided the hospital records from Mercy Hospital.

[. . .] As to Case No. 201401197, we would again have called Detective Holzwarth and Detective Usner from the
Allegheny Police Department as well as Officer Price and Officer Kidder from the McKees Rocks police department and
Vicky Luzell, L-u-z-e-l-l, who would have testified that on January 10 of 2014, Joel Adcock was staying with Vicky Luzell
while he was on electronic monitoring awaiting his cases on the 201305846 case. They had been longtime friends.
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While Mr. Adcock was staying with Vicky Luzell, he was angered by one of her three children that had shot him with
a toy dart. He became angry and screamed at her child. When Vicky Luzell confronted Joel Adcock about yelling at her
child, she told police he became enraged, yelled, “Don’t talk to me like that,” picked her up, choked her and threw her
down on a wooden floor in the dining room.

Vicky Luzell then was able to call 911, and Joel Adcock left during this time. Vicky Luzell would have testified that
she did get medical treatment and did suffer minor injuries, Your Honor.

(G.T. 5-9).7

DISCUSSION
I.
Appellant alleges in his first claim that Appellant’s plea was involuntary and that Appellant only pled guilty due to pressure and

coercion from his trial counsel. This claim is without merit.
The court may grant a motion to withdraw a guilty plea after sentencing if the defendant proves “manifest injustice” through

an involuntary, unknowing, or unintelligent guilty plea. Commonwealth v. Pollard, 832 A.2d 517, 522 (Pa. Super. 2003).
Pennsylvania law assumes a defendant entering a guilty plea is aware of the consequences of that plea, and any disappointment in
those consequences is insufficient to invalidate the plea. Pollard, 832 A.2d at 523-524; see also Commonwealth v. Rush, 909 A.2d
805, 810 (Pa. Super. 2006) (completion of written and oral colloquy by the defendant indicated a voluntary guilty plea).

To avoid manifest injustice, the trial court conducts a written and/or oral colloquy to ensure the defendant understands the
consequences of the plea, including the range of possible sentences, the presumption of innocence, and the right to trial. Pollard,
832 A.2d at 522-523. A defendant cannot prove an involuntary, unintelligent, or unknowing guilty plea based on the claim that he
lied under oath in the colloquy. Pollard, 832 A.2d at 523. Similarly, the voluntary nature of a plea can be inferred from the defen-
dant’s benefit in accepting a plea bargain. Pollard, A.2d at 524; see also Commonwealth v. Shekerko, 639 A.2d 810, 814 (Pa. Super.
1994) (voluntary nature of guilty plea must be determined based on totality of circumstances). If a defendant is represented by
counsel and enters a plea agreement, it is reasonable to assume he is aware of the range of possible sentences unless there is some
evidence to the contrary on the record. Shekerko, 639 A.2d at 618-619.

Here, the Trial Court determined that the totality of the circumstances demonstrated that Appellant’s guilty plea was know-
ingly, intelligently, and voluntarily entered into, to wit: (1) Appellant completed a written and oral guilty plea colloquy; (2)
Appellant benefited from the plea agreement by the withdrawal of the criminal attempt homicide charge, the amendment of aggra-
vated assault to simple assault, and the withdrawal of the harassment charge at CC 201305846; (3) Appellant benefited from the
plea agreement by the withdrawal of the aggravated assault and harassment charges at CC 201401197; (4) Appellant stated that he
was clear-headed, had enough time to speak with his attorney regarding the cases, and that he was not threatened or promised
anything to force him to plead guilty; (5) the Commonwealth placed the negotiated plea agreements on the record and Appellant
acknowledged that that was his understanding of the agreement; (6) Appellant stated that he read and understood each question
in the written colloquy, and that he answered each question honestly; (7) Appellant stated that he was pleading guilty because he
was guilty; (8) and Appellant was sentenced approximately ninety days later. (G.T. 2-5, 7, 9). It was only after sentencing that
Appellant sought to withdraw his plea. Appellant’s disappointment with the sentence does not amount to manifest injustice, and
Appellant cannot now say that he lied under oath during the written and oral colloquy. Given the totality of the circumstances, the
Trial Court properly found that Appellant entered into a voluntary, knowing, and intelligent plea. See Commonwealth v.
Muhammad, 794 A.2d 378, 385 (Pa. Super. 2002) (affirming denial of motion to withdraw guilty plea because plea was voluntary
and knowing based on the totality of the circumstances).

There is no evidence of record that Appellant wished to proceed to a trial or that his plea was the result of continued and
sustained pressure/coercion by his trial counsel. The evidence of record is to the contrary. (G.T. 2-9). See Commonwealth v. Muntz,
630 A.2d 51, 53 (Pa. Super. 1993) (defendant must sustain higher burden when attempting to withdraw a plea post-sentencing
because otherwise a plea withdrawal could be used as a “sentence-testing device”).

This claim is without merit.

II.
Appellant alleges in his second claim that his sentence of five to ten years incarceration for aggravated assault is illegal due to

a mandatory minimum sentence of two years. This claim is without merit.
Initially it must be noted that Appellant’s sentencing guidelines for the aggravated assault conviction were as follows: 36

months in the mitigated range, 48-66 months in the standard range, and 78 months in the aggravated range. Thus Appellant
received a standard range sentence for that charge, and even a mitigated range sentence called for a sentence in excess of the
mandatory two year sentencing provision Appellant now calls into question. Thus while the constitutionality of 42 Pa. C.S. §
9717 may technically be ripe for discussion, Appellant was not prejudiced by its application here because its effect was entirely
subsumed by Appellant’s prior record score and the offense gravity score of the aggravated assault charge. Simply put, the
mandatory provision had no impact as a determinative sentencing factor. Consequently, the discussion that follows is largely
an academic one.

Pursuant to Alleyne,8 “those Pennsylvania mandatory minimum sentencing statutes that do not pertain to prior convictions [are]
constitutionally infirm insofar as they permit a judge to automatically increase a defendant’s sentence based on a preponderance
of the evidence standard.” Commonwealth v. Watley, 81 A.3d 108, 117 (Pa. Super. 2013).9 A claim that a defendant was sentenced
under a mandatory minimum statute in violation of Alleyne implicates the legality of the sentence, and the standard of review is
de novo. Watley, 81 A.3d at 118; Commonwealth v. Nero, 58 A.3d 802, 806 (Pa. Super. 2012). Where the appellate court evaluates a
trial court’s application of a statute, the appellate court is limited to determining whether the trial court committed an error of law.
Nero, 58 A.3d at 806.

Here, Appellant is challenging the imposition of the two year mandatory minimum sentence for his conviction of aggravated
assault that states as follows:

A person under 60 years of age convicted of the following offenses when the victim is over 60 years of age and not a police
officer shall be sentenced to a mandatory term of imprisonment as follows: 18 Pa. C.S. § 2702(a)(1) and (4) (relating to
aggravated assault)—not less than two years.
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42 Pa. C.S. § 9717. Unlike the other statutes that have been found unconstitutional, Section 9717 does not contain language refer-
ring to the degree of proof necessary at sentencing. Commonwealth v. Wolfe, 2014 WL 7331915, at *6 (Pa. Super. Dec. 24, 2014)
(found 42 Pa. C.S. § 9718 void in its entirety because it is indistinguishable from 42 Pa. C.S. §§ 9712.1 and 9713, all of which include
language referring to “proof at sentencing”).

Appellant relies on two Superior Court cases, Cardwell and Fennell,10 as the basis for his argument. However, unlike the defen-
dants in those cases, Appellant pled guilty. During Appellant’s guilty plea, the evidence presented included that the victim of
Appellant’s assault was sixty two years old at the time of the offense. (G.T. 6). Given that 42 Pa. C.S. § 9717 is distinguishable from
those mandatory minimum sentencing statutes that have been found unconstitutional following Alleyne, and that Appellant pled
guilty to assaulting an individual over the age of sixty while Appellant was under the age of sixty, Alleyne is not implicated here.
See Commonwealth v. Tobin, 89 A.3d 663, 665 n.1 (Pa. Super. 2014) (“We add that since Appellant pled guilty and admitted to
possession of twenty marijuana plants there is no Alleyne [. . .] concern”).

As noted earlier, even if 42 Pa. C.S. § 9717 should not have been applied, Appellant’s standard range sentence is not illegal
because the mandatory sentencing provision was not a determinative factor in Appellant’s sentence. The Trial Court considered
the sentencing guidelines, the presentence report, a letter from Appellant detailing remorse and accountability for his actions,
Appellant’s childhood, Appellant’s mental health diagnosis and necessity for treatment, testimony from the victim, photographs of
the victim taken at the emergency room immediately following the assault, the victim’s inability to defend herself against the
unprovoked attack, the victim’s long-standing significant injuries, the similarities to an attack by Appellant against his girlfriend
in 2007, and Appellant’s failure to rehabilitate himself after being sentenced on the 2007 assault. (S.T. 3, 7, 10-16, 18-22).11 After
reviewing these factors, The Trial Court imposed a sentence of five to ten years because “the Court believes that he is a danger to
the community and especially women in the community who he has contact with, whether under the influence of alcohol or not.”
(S.T. 22).

Appellant’s claim is without merit.
CONCLUSION

For the aforementioned reasons, the judgment of the sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: March 5, 2015

1 18 Pa. C.S. § 901(a).
2 18 Pa. C.S. § 2702(a)(1).
3 18 Pa. C.S. § 2706(a)(1).
4 18 Pa. C.S. § 2705.
5 18 Pa. C.S. § 2701(a)(1).
6 18 Pa. C.S. § 2709(a).
7 The designation “G.T.” followed by numerals refers to Guilty Plea Transcript, August 4, 2014.
8 Alleyne v. United States, 133 S.Ct. 2151 (2013) (any facts that increase a mandatory minimum sentence are elements of the crime
and must be presented to the jury and proven beyond a reasonable doubt).
9 The following sentencing statutes have been found unconstitutional following Alleyne: 

- 42 Pa. C.S. § 9712 (held unconstitutional by Commonwealth v. Valentine, 101 A.3d 801 (Pa. Super. 2014);

- 42 Pa. C.S. § 9712.1 (held unconstitutional by Commonwealth v. Newman, 99 A.3d 86 (Pa. Super. 2014);

- 42 Pa. C.S. § 9713 (held unconstitutional by Valentine, 101 A.3d 801;

- 42 Pa. C.S. § 9718 (held unconstitutional by Commonwealth v. Wolfe, 2014 Pa. Super. 288 (Dec. 24, 2014);

- 42 Pa. C.S. § 9719 (held unconstitutional by Watley, 81 A.3d 108;

- 18 Pa. C.S. § 6317 (held unconstitutional by Watley, 81 A.3d 108;

- 18 Pa. C.S. § 7508 (held unconstitutional by Commonwealth v. Cardwell, 2014 WL 6656644 (Pa. Super. Nov. 25, 2014).
10 Commonwealth v. Cardwell, 2014 WL 6656644 (Pa. Super. Nov. 25, 2014); Commonwealth v. Fennell, 105 A.3d 13 (Pa. Super. 2014).
11 The designation “S.T.” followed by numerals refers to Sentencing Transcript, October 28, 2014.



VOL.  163  NO.  16 august 7 ,  2015

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Commonwealth of Pennsylvania v. Ricky Lee Olds, Cashman, A.J. ................................................................................................................Page 235
Criminal Appeal—PCRA—Miller v. Alabama—Untimely

PCRA petition is untimely because PA courts have held that Miller v. Alabama is not applied retroactively to juvenile defendants
with no appeal pending.

Commonwealth of Pennsylvania v. Kashamara Green, Cashman, A.J. ...........................................................................................................Page 239
Criminal Appeal—Theft—Surveillance Tapes—Best Evidence

Bank investigator testified about what she observed, after the fact, on surveillance tapes; this violates the Best Evidence rule
and new trial is requested.

Commonwealth of Pennsylvania v. Frank Booker, Cashman, A.J. ...................................................................................................................Page 241
Criminal Appeal—Homicide—Justification—Voluntary Manslaughter—Failure to Give Jury Instructions

A non-testifying defendant was unable to show evidence that another passenger in the car had a gun, thus precluding a
justification defense.

Commonwealth of Pennsylvania v. Kenneth John Konias, Jr., Cashman, A.J. ...............................................................................................Page 244
Criminal Appeal—Homicide—Sufficiency—Evidence—Weight of the Evidence—Self-Defense—Funds for Expert—
Circumstantial Evidence of Justification as Defendant did not Testify

Conviction for armored truck robbery and shooting of truck driver should be affirmed

Stephen J. Byers v. Ernest E. Liggett and Marilyn Kostik Ligget, Hertzberg, J. .........................................................................................Page 251
Mortgage Foreclosure—Deficiency Judgment—Statute of Limitations—Execution & Delivery of Sheriff ’s Deed

Court determined date for “execution and delivery” of deed for purposes of tolling time for deficiency judgment filing
commenced on original date deed was issued not date actually recorded.



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2015
Circulation 6,164

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a
specific practice area. An opinion may also be published
upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or community
status of the litigant. All opinions submitted to the Pittsburgh
Legal Journal (PLJ) are printed as they are received and will
only be disqualified or altered by Order of Court, except it is
the express policy of the Pittsburgh Legal Journal (PLJ) not
to publish the names of juveniles in cases involving sexual or
physical abuse and names of sexual assault victims.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
Christopher Channel
Cecelia Dickson
Joseph Froetschel
John Gisleson

Erin Hamilton
Austin Henry
William Labovitz
Scott Leah

Civil Litigation: Craig L. Fishman
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Mark Reardon
Real Property: Ken Yarsky

Criminal litigation opinions committee
Jesse Chen Anne Marie Mancuso
Marc Daffner Patrick Nightingale
Sharon Dougherty James Paulick
Mark Fiorilli Melissa Shenkel
Deputy D.A. Dan Fitzsimmons Dan Spanovich
William Kaczynski Victoria Vidt

family law opinions committee
Reid B. Roberts, Chair Sophia P. Paul
Mark Alberts David S. Pollock
Christine Gale Sharon M. Profeta
Mark Greenblatt Hilary A. Spatz
Margaret P. Joy Mike Steger
Patricia G. Miller William L. Steiner
Sally R. Miller



august 7 ,  2015 page 235

Commonwealth of Pennsylvania v.
Ricky Lee Olds

Criminal Appeal—PCRA—Miller v. Alabama—Untimely

PCRA petition is untimely because PA courts have held that Miller v. Alabama is not applied retroactively to juvenile defendants
with no appeal pending.

No. CC 197906857, 197907090. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—February 18, 2015.

OPINION
The appellant, Richard Lee Olds, (hereinafter referred to as “Olds”), has filed the instant appeal as a result of the denial of his

third petition for post-conviction relief without a hearing. Olds was directed, pursuant to Pennsylvania Rule of Appellate Procedure
1925(b), to file a concise statement of matters complained of on appeal and in complying with that directive, has asserted five
claims of error, all predicated on Olds’ interpretation of the United States Supreme Court’s decision in the case of Miller v.
Alabama, 132 Supreme Court 2455, 183 L.Ed.2d 407 (2012).

On April 2, 1980, Olds, following a jury trial, was convicted of the crimes of second-degree murder, robbery and criminal
conspiracy. On April 28, 1981, Olds was sentenced to the mandatory sentence of life without the possibility of parole for his
conviction of second-degree murder and sentence was suspended with respect to the convictions for the crimes of robbery and
criminal conspiracy. Olds filed a direct appeal with the Superior Court and that Court affirmed the judgment of sentence on
November 25, 1983. Olds then filed a petition for allocatur with the Pennsylvania Supreme Court, which petition was denied on
July 24, 1984. 

On August 24, 1984, Olds filed his first petition for post-conviction relief, which was denied on March 9, 1990. On January 23,
1991, the Superior Court vacated the order denying Olds’ petition for post-conviction relief and remanded his case to the Trial
Court for the purpose of conducting a hearing. On May 15, 1992, the Pennsylvania Supreme Court reversed the order of the
Superior Court and affirmed Olds’ convictions for the crimes of second-degree murder, robbery and criminal conspiracy. Olds’
second petition for post-conviction relief was filed on July 13, 2010, and this Court entered an Order dismissing that petition without
a hearing on October 15, 2010. The Superior Court affirmed the dismissal of this petition on August 26, 2011 and the Supreme Court
denied allocatur on December 20, 2011. His third petition was filed on August 20, 2012.

In his statement of matters complained of on appeal, Olds maintains that this Court violated Pennsylvania Rule of Criminal
Procedure 905(a) by failing to grant him the right to amend his post-conviction relief petition. Olds also maintains that his rights
under the Eighth Amendment of the United States Constitution have been violated since he is serving a life sentence without the
possibility of parole, which was imposed upon him while he was a juvenile. Olds also claims that his rights under Article I, Section
13 of the Pennsylvania Constitution were violated and claims that Pennsylvania law permits the application of Miller v. Alabama,
supra., retroactively. Finally, Olds maintains that he is entitled to a writ of habeas corpus since he is being held on a life sentence
without the possibility of parole, which was imposed upon him while he was a juvenile.

Section 9545(b) of the Post-Conviction Relief Act sets forth the time requirements that have to be met for the filing of a petition
for post-conviction relief.

§ 9545. Jurisdiction and proceedings

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:
(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;
(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or
(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.
(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.
(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.
(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or
retained.

These time limitations are jurisdictional in nature. Commonwealth v. Fahy, 558 Pa. 313, 737 A.2d 214 (1999). Since these time
limitations are jurisdictional in nature, they are to be strictly construed and the Courts have no ability to ignore this mandatory
requirement in an effort to resolve the underlying claims. Commonwealth v. Gamboa-Taylor, 562 Pa. 70, 753 A.2d 780 (2000). It is
only when the petitioner meets one of the statutory exceptions to these limitations that the merits of his claim may be addressed.
Commonwealth v. Murray, 562 Pa. 1, 753 A.2d 201 (2000).

There are three enumerated exceptions to the mandatory filing requirement and they are: the interference by government
officials with the presentation of any claim for post-conviction relief; discovery of facts that could not previously been ascertained
by the exercise of due diligence; and, the assertion of a constitutional right now recognized by either the Supreme Court of the
United States or the Supreme Court of the Commonwealth of Pennsylvania. Since it is apparent on its face that Olds’ petition was
untimely filed, it was incumbent upon him not only to plead but also to demonstrate that his petition falls within one of these three
enumerated exceptions. Commonwealth v. Crews, 581 Pa. 45, 863 A.2d 498 (2004). Even a cursory review of Olds’ petition demon-
strates that none of these exceptions are applicable to Olds’ petition so as to allow any Court to review his claims.

Olds’ petition was not filed until August 20, 2012 and it is clear that like his second petition for post-conviction relief, his third
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petition was untimely filed. 42 Pa.C.S.A. §9545(b)(1). Olds’ judgment of sentence became final on July 24, 1984 and, accordingly,
he had until July 24, 1985 to file the instant petition; however, this petition was not filed until August 20, 2012, almost twenty-seven
years later. It is abundantly clear that his third petition for post-conviction relief was untimely filed and, accordingly, this Court
did not have jurisdiction to entertain that petition. It is also abundantly clear that Olds has failed to plead or to prove that his
petition falls within one of the three enumerated exceptions to that time-barring provision. Since this Court did not have jurisdic-
tion to entertain his petition, it did what it was required to do and, that is, to dismiss his petition without a hearing. Commonwealth
v. Peterkin, 554 Pa. 547, 722 A.2d 638 (1998).

Olds maintains that his petition is not time-barred since he meets one of the three exceptions to the time for filing his petition
for post-conviction relief. Olds maintains that the United States Supreme Court in the case of Miller v. Alabama, supra., recognized
the right of a juvenile not to be sentenced to life without the possibility of parole. Olds maintains that the decision in Miller v.
Alabama, supra., is a constitutional right that was recognized by the Supreme Court of the United States and that it has been held
by that Court to apply retroactively. Olds’ contention that the decision in Miller v. Alabama, supra. would provide him relief under
the Post-Conviction Relief Act is incorrect for at least two reasons. First, the decision in Miller v. Alabama, supra., did not prohibit
the imposition of a life sentence upon a juvenile for the commission of a homicide but rather mandated that a penalty hearing be
held at which time a juvenile could present mitigating factors which would militate against the imposition of a life sentence without
the possibility of parole. Olds is also incorrect that the decision in Miller v. Alabama, supra., has been declared to be retroactive
by the Supreme Court of the United States or the Supreme Court of the Commonwealth of Pennsylvania.

In Commonwealth v. Cunningham, 81 A.3d 1, 3-4 (2013), the Court was confronted with the claim that Miller v. Alabama, supra.,
was deemed to apply retroactively and reviewed that claim in light of the law of the Commonwealth of Pennsylvania and the holding
of the United States Supreme Court:

Based on these lines of authority, the Miller majority announced that mandatory life-without-parole sentences, as
applied to those under the age of eighteen, offend the Eighth Amendment by preventing sentencing authorities from
considering juveniles’ “diminished culpability and heightened capacity for change.” Id. at ––––, 132 S.Ct. at 2469; see also
id. at ––––, 132 S.Ct. at 2466 (opining that the “imposition of a State’s most severe penalties on juvenile offenders cannot
proceed as though they were not children”); id. at ––––, 132 S.Ct. at 2467 (observing that “[s]uch mandatory penalties, by
their nature, preclude a sentencer from taking account of an offender’s age and the wealth of characteristics and
circumstances attendant to it”). See generally Cara H. Drinan, Graham on the Ground, 87 WASH. L. REVV. 51, 62 (2012)
(observing that the line of decisions including Miller reflect what legal scholars have termed a developing “youth is
different” jurisprudence). The majority also remarked that its decision requires only that a sentencing authority “follow
a certain process” before imposing this harshest possible penalty on a juvenile offender—entailing consideration of the
offender’s youth and attendant characteristics. Miller, ––– U.S. at ––––, 132 S.Ct. at 2471.FN4

FN4. The Miller decision subsumes three separate dissenting opinions supported, to various measures, by four
Justices, demonstrating, at the very least, that the evolving norms discerned by the majority Justices are not univer-
sally shared. See, e.g., Miller, ––– U.S. at ––––, 132 S.Ct. at 2477 (Roberts, C.J., joined by Scalia, Thomas, and Alito, JJ.,
dissenting) (“Put simply, if a 17-year-old is convicted of deliberately murdering an innocent victim, it is not ‘unusual’
for the murderer to receive a mandatory sentence of life without parole. That reality should preclude finding that
mandatory life imprisonment for juvenile killers violates the Eighth Amendment.”).

In a joining concurrence, Justice Breyer, joined by Justice Sotomayor, took the position that the federal
constitution requires a determination that the defendant “killed or intended to kill” the victim before the 
State may seek even discretionary imposition of a life-without-parole sentence. See Miller, ––– U.S. at –––, 
132 S.Ct. at 2475–77 (Breyer, J., concurring). The opinion reflects a concern that strict application of felony-
murder and transferred-intent theories may produce an untenable mismatch between culpability and
punishment as applied to individuals under the age of eighteen. See id.
]

Significantly, for present purposes, the Miller majority did not specifically address the question of whether its hold-
ing applies to judgments of sentence for prisoners, such as Appellant, which already were final as of the time of the Miller
decision. As such, the opinion does not set out the principles governing the High Court’s retroactivity jurisprudence.

Briefly, Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989) (plurality), delineated a general rule
of non-retroactivity for new procedural, constitutional rules announced by the Court, WAYNE R. LAFAVE, JEROLD
H. ISRAEL, NANCY J. KING & ORIN S. KERR, 1 CRIM. PROC. § 2.11(e) (3d ed.2012) (relating that Teague has been
described as establishing a “law at the time” principle),FN5 subject to two narrow exceptions. This construct was solid-
ified by the majority decision in Penry v. Lynaugh, 492 U.S. 302, 329–30, 109 S.Ct. 2934, 2952–53, 106 L.Ed.2d 256
(1989). As relevant here, the exceptions extend to “rules prohibiting a certain category of punishment for a class of
defendants because of their status or offense,” Penry, 492 U.S. at 330, 109 S.Ct. at 2953,FN6 and “watershed rules of
criminal procedure implicating the fundamental fairness and accuracy of the criminal proceeding.” Horn v. Banks,
536 U.S. 266, 271 n. 5, 122 S.Ct. 2147, 2150 n. 5, 153 L.Ed.2d 301 (2002) (quoting Saffle, 494 U.S. at 495, 110 S.Ct. at
1264 (internal quotations omitted)). More recently, in Schriro v. Summerlin, 542 U.S. 348, 124 S.Ct. 2519, 159 L.Ed.2d
442 (2004), the High Court appears to have merged the first Teague exception with the principle that new substantive
rules generally apply retroactively. See id. at 351–52 & n. 4, 124 S.Ct. at 2522–23 & n. 4. See generally Drinan, Graham
on the Ground, 87 WASH. L.REV. at 66 (explaining that “the Court has shifted its terminology somewhat and has
described new rules as ‘substantive’ when they ‘alter[ ] the range of conduct or the class of persons that the law
punishes,’ rather than describing them as falling within the first of the two non-retroactivity exceptions.” (footnotes
omitted)).FN7

FN5. There is no dispute in the present appeal that Miller embodies a new constitutional rule. See Teague 489
U.S. at 301, 109 S.Ct. at 1070 (“In general ... a case announces a new rule when it breaks new ground or imposes a new
obligation on the States or the Federal Government” or “was not dictated by precedent existing at the time the defen-
dant’s conviction became final” (emphasis in original)); see also Graham v. Collins, 506 U.S. 461, 467, 113 S.Ct. 892,
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898, 122 L.Ed.2d 260 (1993) (explaining that “unless reasonable jurists hearing [a] petitioner’s claim at the time his
conviction became final ‘would have felt compelled by existing precedent’ to rule in his favor, we are barred from
doing so now” (quoting Saffle v. Parks, 494 U.S. 484, 488, 110 S.Ct. 1257, 1260, 108 L.Ed.2d 415 (1990))). See generally
LAFAVE, 1 CRIM. PROC. § 2.11(e) (“Under a long line of Teague progeny, any reading of Supreme Court precedent
that is more expansive than what was ‘dictated’ by that precedent— i.e., any reading beyond the narrowest reasonable
reading of that precedent—can readily be viewed as a ‘new rule.’ ” (footnote omitted)).

As developed below, however, the litigants differ concerning whether Miller’s effect is substantive versus 
procedural.

FN6. The first Teague exception also extends to new rules placing certain primary conduct beyond the State’s power
to punish at all. See Penry, 492 U.S. at 330, 109 S.Ct. at 2953.

FN7. One effect of this merger is to solidify, and narrow, the range of matters which may be denominated as substan-
tive. Such limitation may be salutary in terms of enhancing the accessibility and certainty of retroactivity doctrine,
see generally Laudenberger v. Port Auth., 496 Pa. 52, 56, 436 A.2d 147, 150 (1981) (remarking, albeit in a different
context, that the “attempt to devise a universal principle for determining whether a rule is inherently procedural or
substantive in nature has met with little success in the history of our jurisprudence”). It seems problematic, to this
author at least, to the degree that it excludes matters which otherwise appear to have a potent substantive dynamic
(under the more conventional understanding of the word “substantive”).

That Court went on to make a determination that under Pennsylvania law, Miller v. Alabama, supra., was not retroactive.

Here, we find the application of this analysis to be fairly straightforward. Initially, we reject Appellant’s position that
the Miller Court’s reversal of the state appellate court decision affirming the denial of post-conviction relief in the
Jackson case compels the conclusion that Miller is retroactive. In the first instance, it is not clear that the issue was even
placed before the Court, and, as the Commonwealth observes, the Supreme Court need not entertain questions of retroac-
tive application where the government has not raised it. See Goeke, 514 U.S. at 117, 115 S.Ct. at 1276; cf. Carp, 828 N.W.2d
at 713 (“In Jackson, because the State did not raise the issue of retroactivity, the necessary predicate for the Court to
resolve the question of retroactivity was waived.”). Whether the matter was waived or, as the Commonwealth contends,
remained available to be asserted on remand is of no moment here, since the United States Supreme Court has made clear
enough that Teague determinations are not inherently implicit in all new constitutional rulings implemented by that
Court. But see Williams, 367 Ill.Dec. 503, 982 N.E.2d at 197 (deriving support for the holding that Miller’s holding is
retroactive from its disposition of the Jackson case); Morfin, 367 Ill.Dec. 282, 981 N.E.2d at 1023 (same). Rather, in the
absence of a specific, principled retroactivity analysis by the United States Supreme Court (or a functional equivalent),
we do not believe that a Teague assessment by subordinate state courts is foreclosed.

We also agree with the Commonwealth that the first Teague exception does not apply to the Miller rule. Since, by its own
terms, the Miller holding “does not categorically bar a penalty for a class of offenders,” Miller, ––– U.S. at ––––, 132 S.Ct.
at 2471, (and because it does not place any conduct beyond the State’s power to punish at all, see supra note 6), it is
procedural and not substantive for purposes of Teague. Accord, e.g., Craig v. Cain, No. 12–30035, slip op., 2013 WL 69128,
at *2 (“ Miller does not satisfy the test ... because it does not categorically bar all sentences of life imprisonment for juve-
niles; Miller bars only those sentences made mandatory by a sentencing scheme.”).

Commonwealth v. Cunningham, supra., 81 A.3d 9-10.

This issue of the retroactivity of Miller v. Alabama, supra. was recently addressed in the case of the Commonwealth v. Reed,
A.3d , 2014 W.L. 7227713 (Pa. Super. 2014) when the Court rejected the appellant’s claim that his time-barred petition met one of
the three exceptions since Miller v. Alabama, supra. presented a new constitutional right which has been held to be retroactive.

When a petition is otherwise untimely, to obtain PCRA relief under the exception for a newly recognized constitu-
tional right, a petitioner has the burden to plead and prove that “the right asserted is a constitutional right that was
recognized by the Supreme Court of the United States or the Supreme Court of Pennsylvania after the time period
provided in this section and has been held by that court to apply retroactively.” 42 Pa.C.S.A. § 9545(b)(1)(iii) (emphasis
added).

Consequently, the only substantive issue for our review is whether Appellant can claim an exception to the statutory
PCRA time-bar on the grounds that Miller, supra, (or Batts, supra ) can be applied retroactively to him.FN7 (See “Anders”
Brief, at 3).

Appellant cannot do so. The United States Supreme Court has not ruled that Miller is retroactive. Furthermore, our
Supreme Court, in Commonwealth v. Cunningham, ––– Pa. ––––, 81 A.3d 1 (Pa.2013), cert. denied, ––– U.S. ––––, 134 S.Ct.
2724, 189 L.Ed.2d 763 (2014), has decided that Miller is not:

Here, applying settled principles of appellate review, nothing in Appellant’s arguments persuades us that Miller’s
proscription of the imposition of mandatory life-without-parole sentences upon offenders under the age of eighteen at the
time their crimes were committed must be extended to those whose judgments of sentence were final as of the time of
Miller’s announcement.

Similarly, in Commonwealth v. Lawson, 90 A.3d 1, 6 (Pa. Super. 2014), the Superior Court once again rejected the claim of
retroactivity in Miller v. Alabama, supra.:

As an initial matter, we note that the exception set forth in section 9545(b)(1)(iii) applies only where “the right asserted
is a constitutional right that was recognized by the Supreme Court of the United States or the Supreme Court of
Pennsylvania after the time period provided in this section and has been held by that court to apply retroactively.” 42
Pa.C.S.A. § 9545(b)(1)(iii) (emphasis added). The United States Supreme Court has not held that Miller applies retroac-
tively on collateral review. To the contrary, the Pennsylvania Supreme Court has held that the holding in Miller does not
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apply retroactively to an inmate, convicted as a juvenile, who is serving a sentence of life imprisonment without the
possibility of parole, and who has exhausted his direct appeal rights and is proceeding under the PCRA. See
Commonwealth v. Cunningham, ––– Pa. ––––, 81 A.3d 1 (2013). Therefore, Appellant’s claim fails on this basis.

In Commonwealth v. Seskey, 86 A.3d 237, 243-244 (Pa. Super. 2014), the Court again rejected the claim of the retroactivity of
Miller v. Alabama, supra.:

As noted above, the facial untimeliness of Appellant’s petition renders this Court (indeed, any court) without juris-
diction to review the substantive claims that Appellant raises in issues I–III and V unless one of the three exceptions to
the PCRA’s time-bar applies. The only potentially applicable exception is subsection 9545(b)(1)(iii), the newly-recog-
nized, and retroactively-applied, constitutional right exception predicated upon the Supreme Court’s decision in Miller.

Subsection (iii) of Section 9545[ (b)(1) ] has two requirements. First, it provides that the right asserted is a constitu-
tional right that was recognized by the Supreme Court of the United States or [the Supreme Court of Pennsylvania]
after the time provided in this section. Second, it provides that the right “has been held” by “that court” to apply
retroactively. Thus, a petitioner must prove that there is a “new” constitutional right and that the right “has been held”
by that court to apply retroactively. The language “has been held” is in the past tense. These words mean that the
action has already occurred, i.e., “that court” has already held the new constitutional right to be retroactive to cases
on collateral review. By employing the past tense in writing this provision, the legislature clearly intended that the
right was already recognized at the time the petition was filed.

Commonwealth v. Copenhefer, 596 Pa. 104, 941 A.2d 646, 649–50 (2007) (quoting Commonwealth v. Abdul–Salaam, 571
Pa. 219, 812 A.2d 497, 501 (2002)).

Recently, in Cunningham, our Supreme Court held that the constitutional right announced by the United States
Supreme Court in Miller does not apply retroactively. 81 A.3d at 10. Consequently, Appellant cannot rely upon Miller or
subsection 9545(b)(iii) to establish jurisdiction over his untimely PCRA petition in any Pennsylvania court. Hence, we
lack jurisdiction to review the merits of Appellant’s issues I–III and V.

Throughout his brief, Appellant attempts to circumvent the effect that Cunningham has upon our jurisdiction by
arguing, inter alia: that he is entitled to relief under Article 1, § 13 of the Pennsylvania Constitution (“Excessive bail shall
not be required, nor excessive fines imposed, nor cruel punishments inflicted.”), independently of the Eighth
Amendment, Brief for Appellant 10–13; that Miller should be applied retroactively based upon Pennsylvania’s broader
retroactivity principles, Brief for Appellant at 19–26; and that the inequitable result that Miller created violates
Pennsylvania’s due process and equal protection principles. Brief for Appellant at 27–30. While these arguments some-
day may require consideration by our courts, today cannot be that day. Before a court may address Appellant’s argu-
ments, or similar contentions, that court must have jurisdiction. We cannot manufacture jurisdiction based upon the
substantive claims raised by the parties. Presently, we are confined by the express terms of subsection 9545(b)(1)(iii) and
our Supreme Court’s decision in Cunningham. Combined, those two elements require us to conclude that we lack juris-
diction. No substantive claim can overcome this conclusion.

Issue IV requires a somewhat different analysis, but meets a similar fate as the rest of Appellant’s issues. In his concur-
ring opinion in Cunningham, Chief Justice Castille expressed concern over the “seeming inequity” that “arises from the
fact that the prospect of an individualized, discretionary judicial determination of whether a juvenile murderer should
ever be afforded parole eligibility depends solely upon the happenstance of the moment that the defendant’s conviction
became final.” Cunningham, 81 A.3d at 11 (Castille, C.J., concurring). The Chief Justice offered several “thoughts upon
the prospects of other methods of remedying the seeming inequity arising in the post- Miller landscape.” Id. at 14. One
such thought included a suggestion that the post- Miller inequity might be pursued through a petition under
Pennsylvania’s habeas corpus statute, 42 Pa.C.S. § 6501 (“The privilege of the writ of habeas corpus shall not be
suspended, unless when in the case of rebellion or invasion the public safety may require it.”).

Appellant seeks to avoid the jurisdictional bar by asserting that the habeas corpus statute, when combined with
various provisions of the Pennsylvania Constitution, provides this Court with authority to review his claims. However,
Appellant does not develop this argument in any meaningful way. Appellant cites Chief Justice Castille’s reference to the
possibility of the habeas corpus statute forming a potential avenue for relief, and then lists five constitutional provisions
that he believes should be read in conjunction with that statute so as to establish our jurisdiction. See Brief for Appellant
at 31.FN2 Then, Appellant’s argument abruptly ends.

FN2. The constitutional provisions cited by Appellant include Article 1, §§ 1 (recognizing the right to life and liberty),
9 (recognizing the right to effective assistance of counsel), 11 (recognizing the right of access to open courts), 14
(recognizing the right to seek habeas corpus ), and 25 (recognizing that all of the rights listed in Article 1 are “excepted
out of the general powers of government and shall forever remain inviolate.”). See Brief for Appellant at 31.

Appellant does not address certain critical issues that must be resolved in tandem with his claim. For instance, Appellant
does not address how and why this claim should be considered under the habeas corpus statute instead of under the
PCRA (a concern that Chief Justice Castille did not resolve definitively, see Cunningham, 81 A.3d at 18). Moreover,
Appellant does not even attempt to apply the principles set forth in his brief to the circumstances of his case. His argu-
ment in this regard consists of a laundry list of legal authorities, with no specific discussion or application of those author-
ities to this case. Consequently, we will not resolve the question of whether the habeas corpus statute provides a viable
mechanism to establish jurisdiction in this situation; rather, we find Appellant’s argument to be waived. See
Commonwealth v. Delvalle, 74 A.3d 1081, 1087 (Pa.Super.2013) (finding undeveloped claim to be waived).

It is clear from a review of all of these cases that not only the United States Supreme Court but, also, the Pennsylvania Supreme
Court has rejected the claim that the decision in Miller v. Alabama, supra. should be applied retroactively. Since Olds third
petition for post-conviction relief does not meet the third exception to the time limitation, it is clear that his petition is fatally defective.
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Olds’ claims that his rights under Article I, Section 13 of the Pennsylvania Constitution had been violated and that he is entitled
to a writ of habeas corpus had previously been decided in the above-cited cases have been rejected. Parenthetically it should be
noted that the enactment of the Post Conviction Relief Act has subsumed the right of habeas corpus. Olds’ remaining claim is that
this Court violated Pennsylvania Rule of Criminal Procedure 905(a) when it failed to grant him permission to amend his petition.
That Rule provides as follows:

Rule 905. Amendment and Withdrawal of Petition for Post-Conviction Collateral Relief

(A) The judge may grant leave to amend or withdraw a petition for post-conviction collateral relief at any time.
Amendment shall be freely allowed to achieve substantial justice.

The problem with this assertion of error is that Olds’ petiton was fatally defective and this Court had no jurisdiction to entertain
that petition. In Commonwealth v. Flanagan, 578 Pa. 587, 854 A.3d 489, 499-500 (2004), 

Preliminarily, we agree with the Superior Court that the PCHA court properly declined to treat Flanagan’s amended peti-
tion as a serial, post-conviction petition which would be independently subject to the PCRA’s one-year time limitation.
Accord Commonwealth v. Williams, 573 Pa. 613, 628-30, 828 A.2d 981. 573 Pa. 613, 828 A.2d 981, 990-91 (2003).FN7 PCRA
courts are invested with discretion to permit the amendment of a pending, timely-filed post-conviction petition, and this
Court has not endorsed the Commonwealth’s position that the content of amendments must substantively align with the
initial filing. Accord id. Rather, the prevailing rule remains simply that amendment is to be freely allowed to achieve
substantial justice. See Pa.R.Crim.P. 905(A). The Court has recognized that adherence to such rules governing post-
conviction procedure is particularly appropriate since, in view of the PCRA’s time limitations, the pending PCRA
proceeding will most likely comprise the petitioner’s sole opportunity to pursue collateral relief in state court. See
generally Commonwealth v. Williams, 566 Pa. 553, 565, 782 A.2d 517, 524 (2001).

FN7. This matter is factually distinguishable from the Court’s recent decision in Commonwealth v. Rienzi, 573 Pa. 503,
827 A.2d 369 (2003), in which the Court found a second petition for collateral relief to be untimely. In Rienzi, the first
petition for collateral relief had been withdrawn prior to the filing of the second, and thus, there was nothing pending
before the PCRA court that the petitioner could amend. Here, as noted, Flanagan’s original petition for collateral relief
was never withdrawn or dismissed.

As previously noted, Olds’ petition was untimely filed since it was filed almost twenty-seven years after his judgment of sentence
had become final. Since Olds’ petition was untimely filed, this Court did not have jurisdiction to allow him to amend a fatally defec-
tive petition and, accordingly, his petition was denied without a hearing.

BY THE COURT:
/s/Cashman, A.J.

Dated: February 18, 2015

Commonwealth of Pennsylvania v.
Kashamara Green

Criminal Appeal—Theft—Surveillance Tapes—Best Evidence

Bank investigator testified about what she observed, after the fact, on surveillance tapes; this violates the Best Evidence rule
and new trial is requested.

No. CC 201201078. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—March 2, 2015.

OPINION
The appellant, Kashamara Green, (hereinafter referred to as “Green”), was originally charged with four counts of theft by fail-

ure to make required disposition and one count of forgery. Green proceeded with a jury trial on March 17, 2014, and following the
conclusion of the Commonwealth’s case, this Court granted his motion for judgment of acquittal on the charge of forgery. On March
18, 2014, the jury returned a verdict of guilty with respect to one count of theft by failure to make required disposition and found
Green not guilty on the remaining three counts of theft by failure to make required disposition. Green was sentenced to three years
probation, required to undergo random drug screening and was required to pay restitution in the amount of $2,900.38. 

Green filed timely post-sentence motions and following a hearing on those motions, this Court denied his post-sentence motions.
After the denial of his post-sentence motions, Green filed a timely appeal and was directed to file a concise statement of matters
complained of on appeal. In complying with that directive, Green maintains three claims of error. Initially Green maintains that
the Court erred in allowing testimony from a bank administrator concerning what she viewed on surveillance videotapes when
those tapes were not introduced into evidence. Green also maintains that the evidence was insufficient to support the verdict of
guilty and, in the alternative, that the weight of the evidence does not support the verdict in this case. 

Green was employed as the manager of a Family Dollar Store located in Penn Hills, Pennsylvania. Among his numerous respon-
sibilities was to make daily deposits of the cash generated at that business. During a routine audit of the business, it was deter-
mined that there were four deposits that were missing during the month of June 2013. In reviewing the records in this case, it was
determined that Green would have been responsible for making all four of those deposits During the course of trial, the
Commonwealth presented the testimony of Colleen Doheny, who was employed by PNC Bank in their internal frauds investigation.
As part of her testimony, she described what she viewed on the surveillance tapes, which were maintained by PNC at the bank
where Green should have made his deposits. In that testimony, she stated that she never viewed Green on those surveillance tapes.
Prior to her testimony about the surveillance tapes, Green’s counsel made an objection on the basis that her testimony would
violate the best evidence since the tapes had not been introduced into evidence and, in fact, that the tapes no longer existed. 



page 240 volume 163  no.  16

Green maintains that the testimony of Doheny should have been restricted so as not to let her testify as to what she viewed
on the videotapes since it violated the best evidence rule. Pennsylvania Rule of Evidence 102 sets forth the best evidence rule
as follows:

Rule 102. Purpose

These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay,
and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination.

In Commonwealth v. Lewis, 424 Pa. Super. 531, 623 A.2d 355, 358-359 (1993), the Court was confronted with the question of whether
or not a witness could testify to what he observed on a videotape when that videotape was not introduced into evidence.

Anderson v. Commonwealth, 121 Pa.Cmwlth. 521, 550 A.2d 1049 (1988) is the only case involving the application of
the best evidence rule to a videotape. In Anderson, the owner of a bookstore appealed the trial court’s finding that he had
violated a township pornography ordinance. At trial, the township elicited the testimony of the Township Zoning Officer
and an interested citizen concerning the allegedly pornographic contents of reading material and videotapes which were
available at the bookstore. The township did not produce any of the material alleged to be pornographic. On appeal, the
Commonwealth Court held that without the production of the alleged pornographic material, it was an error of law for the
trial court to admit the testimony of the two witnesses. The court stated:

Clearly, the best evidence concerning the alleged pornographic material was the material itself ... Since the witnesses
did not actually read the written material or view the film in its entirety the best evidence rule precludes their testimony
to establish the contents.

Id. at 523, 550 A.2d at 1050.

The rationale for the best evidence rule was discussed in Hamill–Quinlan, Inc. v. Fisher, 404 Pa.Super. 482, 591 A.2d
309 (1991):

The rationale for the rule is readily apparent: in light of the added importance that the fact-finder may attach to the
written word, it is better to have available the exact words of a writing, to prevent ‘the mistransmitting [of] critical
facts which accompanies the use of written copies or recollection,’ and to prevent fraud. See L. Packel & A. Poulin,
Pennsylvania Evidence, § 1001 at 694 (1987 & Suppl.1990), (quoting McCormick, Evidence, § 231 (3d ed. 1984)).

Hamill–Quinlan, Inc. at 489, 591 A.2d at 313.

We find that the facts in the instant case present the same type of circumstances which the best evidence rule
was designed to guard against: a witness is attempting to testify regarding the contents of a videotape when the tape
itself has not been admitted into evidence. The need to secure the original evidence itself, in order to insure that the
contents of the evidence be given the proper weight, is apparent in this case. Thus, the best evidence rule should
apply, in order to prevent any mistransmission of the facts surrounding Appellant’s acts in the Sears store which
might mislead the jury.

Furthermore, the contents of the tape i.e., Appellant’s alleged act of retail theft, were very much at issue in the present
case, since Appellant had been charged with retail theft. The interpretation of exactly what occurred between Appellant
and his companion in the Sears store was crucial to a determination of whether Appellant had intended to remove the
radio from the store without paying for it, and whether he had in fact known what his companion was doing when Lohnes
exited the store with the radio in his jacket. Therefore, because Officer Barclay attempted to testify regarding the
contents of the videotape, the best evidence rule bars the admission of his testimony. Unlike the witnesses in Anderson,
Officer Barclay had viewed the tape; nevertheless, he did not have first-hand knowledge of Appellant’s alleged act of
theft; rather, whatever knowledge he possessed was gained from his viewing of the videotape. Thus, the original tape
should have been produced. Security guard Stephen Fee testified at trial that he was unable to locate the videotape of
Appellant’s actions, as such tapes were stored in the basement *538 of the Sears store, and the system whereby they are
classified for storage is imprecise. Because this explanation concerning the unavailability of the tape was unsatisfactory,
application of the rule to the instant case renders the testimony of Officer Barclay inadmissible as secondary evidence.
Therefore, the trial court erred in admitting Barclay’s testimony.

Furthermore, the admission of Officer Barclay’s testimony concerning the content of the video tape does not consti-
tute harmless error. The general harmless error standard is set forth in Commonwealth v. Norris, 498 Pa. 308, 446 A.2d
246 (1982):

Under the test adopted by this court, evidence improperly admitted can be treated as harmless on any one of three
grounds, namely, that the evidence of guilt, without regard to the tainted evidence, is so overwhelming that conviction
would have followed beyond a reasonable doubt without regard to it, that the tainted evidence is merely cumulative of
other proper persuasive evidence on the issue for which it is offered, or that it is so slight or tangential in its effect that
its influence on the jury can be determined to have been de minimis.

Id. at 317, 446 A.2d at 250.

In viewing Green’s case in light of the holding Commonwealth v. Lewis, supra., it is clear that it was error for this Court to allow
the representative from PNC to testify to what she had observed on the surveillance videotapes when they no longer existed. It is
also clear that it was not a harmless error and, accordingly, Green’s conviction for theft should be vacated and the case should be
remanded for the purpose of a new trial. In light of the disposition of this claim of error, it is unnecessary to consider Green’s
remaining claims of error.

BY THE COURT:
/s/Cashman, A.J.

Dated: March 2, 2015
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Commonwealth of Pennsylvania v.
Frank Booker

Criminal Appeal—Homicide—Justification—Voluntary Manslaughter—Failure to Give Jury Instructions

A non-testifying defendant was unable to show evidence that another passenger in the car had a gun, thus precluding a
justification defense.

No. CC 201208338. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—March 2, 2015.

OPINION
On August 22, 2013, following a jury trial, the appellant, Frank Booker, (hereinafter referred to as “Booker”), was found

guilty of third degree murder, possession of a firearm without a license and three counts of recklessly endangering another
person. Initially Booker was also charged with the crime of person not to possess a firearm; however, that case was severed
and heard by this Court in a non-jury trial done in conjunction with the jury trial. Following the conclusion of the jury trial,
Booker was also found guilty of the charge of person not to possess a firearm. A presentence report was ordered and on
November 26, 2013, Booker was sentenced to a two hundred twenty-five to four hundred fifty months for his conviction of
third-degree murder to be followed by a period of probation of seven years for his conviction on possession of a firearm with-
out a license. He was also given three concurrent periods of probation of two years for his convictions of the charges of reck-
lessly endangering another person. With respect to his conviction for person not to possess a firearm, he was sentenced to a
period of incarceration of not less than sixty nor more than one hundred twenty months to run consecutive to the sentence
imposed upon him for his conviction of third degree murder. Booker filed post-sentence motions, which were denied on May
6, 2014, from which he has filed the instant appeal.

Booker was directed to file a concise statement of matters complained of on appeal and in reviewing that statement, it
appears that he has raised the following claims of error. Initially Booker maintains that this Court erred in refusing to charge
on the defense of justification since Booker established the right of self-defense and the right to use deadly force. Booker also
maintains that he was entitled to a charge on voluntary manslaughter as a lesser-included offense of the charge of criminal
homicide.

On May 11, 2012, the victim, Calvonne Rollins, (hereinafter referred to as “Rollins”), picked up his girlfriend, Tamira
Scheuermann, at work and drove to the Get Go gas station located in Penn Hills where they were to meet some other people. Rollins
was driving and Scheuermann was the front seat passenger and the one-year-old son that she had with Rollins was in a car seat in
the middle of the back seat. At the Get Go station they met up with James Ingram whom they knew and Frank Booker, whom they
had never met before. Ingram asked Rollins to give him a ride back to his house so that he could get his phone charger and he got
into Rollins’ vehicle. Since they did not know Booker, they left him at the Get Go gas station.

Rollins drove Ingram to his house and they agreed to meet a little while later so all of them could smoke some marijuana.
Later that day they met up with Gerald Brown and they smoked the marijuana. Rollins decided to go back to the Get Go station
and was traveling along Coal Hollow Road when they ran into Ingram who was leaving his girlfriend’s house who asked them
to give Booker a ride and he would pay for it. They met up with Booker a short time later and he agreed to pay for the ride to
go to Blackadore Street. Booker was seated directly behind Rollins in the left rear passenger seat. When they approached the
intersection of Blackadore and Ravina, Rollins stopped the car. Scheuermann, who was on the phone, thought that Booker was
going to pay Rollins for the jitney ride since he was fiddling with something inside of his hoodie. Booker then pulled a silver
gun and put it to Rollins’ head and told him to “give it up”. When Brown saw the gun, he opened the right rear passenger door
and ran from the car. Rollins attempted to swat the gun away from Booker and Scheuermann grabbed his wrist in an effort to
get it away from Booker. Rollins then attempted to push Booker toward the open right rear door when Booker started to fire
anywhere between five and six shots at Rollins. Booker then fled from the scene. The Escalade started to drift back down
Blackadore until it hit another car and came to rest. Rollins then opened the driver’s door and rolled out of the car and was lying
on the ground. Scheuermann called 911 and requested the police and paramedics who arrived within ten minutes of that call. It
is obvious that Rollins was in critical condition as a result of the life-threatening wounds that he received. When he was trans-
ported by the paramedics to Presbyterian-University Hospital, he had no pulse and was subsequently declared dead by the
physicians who initially treated him at the hospital. No weapon was found on Rollins by the paramedics or the emergency room
personnel who attempted to treat Rollins.

In processing the Escalade, two bullet fragments were found, one in the driver’s door and the other one in the driver’s footwell.
It was determined that the bullet fragments were the same caliber and although they had similar markings, the criminalist who
examined these fragments was unable to determine if they had been fired from the same weapon because one of the fragments was
so small.

Brown and Scheuermann were interviewed that evening and told the Allegheny County Police that Booker was the shooter.
The police prepared photo arrays for both Brown and Scheuermann and both of these individuals identified Booker as the indi-
vidual who shot Rollins. An arrest warrant was issued for Booker and several weeks later, he was arrested in Williamsport,
Pennsylvania. 

In his first claim of error, Booker maintains that when this Court refused to charge the jury on justifiable self-defense, it
deprived him of a fair trial. In Commonwealth v. Antidormi, 84 A.3d 736, 754 (Pa. Super. 2014), the Court set forth the standard in
reviewing a claim that the charge given to a jury was in error.

[W]hen evaluating the propriety of jury instructions, this Court will look to the instructions as a whole, and not simply
isolated portions, to determine if the instructions were improper. We further note that, it is an unquestionable maxim of
law in this Commonwealth that a trial court has broad discretion in phrasing its instructions, and may choose its own
wording so long as the law is clearly, adequately, and accurately presented to the jury for its consideration. Only where
there is an abuse of discretion or an inaccurate statement of the law is there reversible error.

Booker’s claim of error is not with respect to the charge that was given to the jury but the failure to give a specific charge on
justifiable self-defense. In Commonwealth v. Hairston, Pa. , 84 A.3d 657, 668 (2014), the Court set forth the principle that would
apply in examining a jury instruction.



page 242 volume 163  no.  16

Defendants are generally entitled to instructions that they have requested and that are supported by the evidence.
Commonwealth v. Markman, 591 Pa. 249, 916 A.2d 586, 607 (2007); Commonwealth v. DeMarco, 570 Pa. 263, 809
A.2d 256, 261 (2002) (“Where a defendant requests a jury instruction on a defense, the trial court may not refuse
to instruct the jury regarding the defense if it is supported by evidence in the record.”); Commonwealth v.
Browdie, 543 Pa. 337, 671 A.2d 668, 673–74 (1996) (“[W]e hold that a trial court shall only instruct on an offense
where the offense has been made an issue in the case and where the trial evidence reasonably would support such
a verdict.”). We have explained that the reason for this rule is that “instructing the jury on legal principles that
cannot rationally be applied to the facts presented at trial may confuse them and place obstacles in the path of a
just verdict.” Commonwealth v. Taylor, 583 Pa. 170, 876 A.2d 916, 925–26 (2005) (quoting Commonwealth v. White,
490 Pa. 179, 415 A.2d 399, 400 (1980)). A criminal defendant must, therefore, “establish that the trial evidence
would ‘reasonably support’ a verdict based on the desired charge and may not claim entitlement to an instruction
that has no basis in the evidence presented during trial.” Id. (citing Commonwealth v. Carter, 502 Pa. 433, 466 A.2d
1328, 1332–33 (1983)).

At the time of trial, the Commonwealth and Booker presented a total of fourteen witnesses who established that Rollins was the
driver of the Escalade, Scheuermann was the front seat passenger, Brown was the right rear passenger and Booker was the left
rear passenger seated directly behind Rollins. In between Brown and Booker was Rollins’ and Scheuermann’s one year old son
who was in a car seat. Not one of these witnesses testified that Rollins had a gun and the only testimony with respect to anybody
in the car other than Booker having a gun, was that Scheuermann had a gun a week after the shooting when she believed she was
being stalked by Booker and pulled a gun from her purse. The investigating officers from Penn Hills Police Department and the
Allegheny County Homicide Detectives believed that they may have patted down Scheuermann and Brown but could not be
certain of that fact.

In order to sustain a claim for justifiable self-defense, the evidence must establish three elements. First, that the defendant
reasonably believed that he was in imminent danger of death or serious bodily injury and that it was necessary then and there to
use deadly force against the victim to prevent such harm to himself. Second, that the defendant was free from fault in provoking
the difficulty which ultimately resulted in the killing of another individual and, third, that the defendant did not violate a duty to
retreat. Commonwealth v. Samuel, 527 Pa. 298, 590 A.2d 1245 (1991). The defense of justifiable self-defense has been codified in
the Crimes Code, Section 505, which provides as follows:

§ 505. Use of force in self-protection

(a) Use of force justifiable for protection of the person.--The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of
unlawful force by such other person on the present occasion.

(b) Limitations on justifying necessity for use of force.--

(1) The use of force is not justifiable under this section:

(i) to resist an arrest which the actor knows is being made by a peace officer, although the arrest is unlawful; or

(ii) to resist force used by the occupier or possessor of property or by another person on his behalf, where the actor knows
that the person using the force is doing so under a claim of right to protect the property, except that this limitation shall
not apply if:

(A) the actor is a public officer acting in the performance of his duties or a person lawfully assisting him therein or a
person making or assisting in a lawful arrest;

(B) the actor has been unlawfully dispossessed of the property and is making a reentry or recaption justified by section
507 of this title (relating to use of force for the protection of property); or

(C) the actor believes that such force is necessary to protect himself against death or serious bodily injury.

(2) The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary to
protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat; nor is
it justifiable if:

(i) the actor, with the intent of causing death or serious bodily injury, provoked the use of force against himself in the same
encounter; or

(ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating, except the actor
is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place
of work by another person whose place of work the actor knows it to be.

(2.1) Except as otherwise provided in paragraph (2.2), an actor is presumed to have a reasonable belief that deadly force
is immediately necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse
compelled by force or threat if both of the following conditions exist:

(i) The person against whom the force is used is in the process of unlawfully and forcefully entering, or has unlawfully
and forcefully entered and is present within, a dwelling, residence or occupied vehicle; or the person against whom the
force is used is or is attempting to unlawfully and forcefully remove another against that other’s will from the dwelling,
residence or occupied vehicle.

(ii) The actor knows or has reason to believe that the unlawful and forceful entry or act is occurring or has occurred.

(2.2) The presumption set forth in paragraph (2.1) does not apply if:

(i) the person against whom the force is used has the right to be in or is a lawful resident of the dwelling, residence or
vehicle, such as an owner or lessee;
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(ii) the person sought to be removed is a child or grandchild or is otherwise in the lawful custody or under the lawful
guardianship of the person against whom the protective force is used;

(iii) the actor is engaged in a criminal activity or is using the dwelling, residence or occupied vehicle to further a criminal
activity; or

(iv) the person against whom the force is used is a peace officer acting in the performance of his official duties and the
actor using force knew or reasonably should have known that the person was a peace officer.

(2.3) An actor who is not engaged in a criminal activity, who is not in illegal possession of a firearm and who is attacked
in any place where the actor would have a duty to retreat under paragraph (2)(ii) has no duty to retreat and has the right
to stand his ground and use force, including deadly force, if:

(i) the actor has a right to be in the place where he was attacked;

(ii) the actor believes it is immediately necessary to do so to protect himself against death, serious bodily injury, kidnap-
ping or sexual intercourse by force or threat; and

(iii) the person against whom the force is used displays or otherwise uses:

(A) a firearm or replica of a firearm as defined in 42 Pa.C.S. § 9712 (relating to sentences for offenses committed with
firearms); or

(B) any other weapon readily or apparently capable of lethal use.

(2.4) The exception to the duty to retreat set forth under paragraph (2.3) does not apply if the person against whom the
force is used is a peace officer acting in the performance of his official duties and the actor using force knew or reason-
ably should have known that the person was a peace officer.

(2.5) Unless one of the exceptions under paragraph (2.2) applies, a person who unlawfully and by force enters or attempts
to enter an actor’s dwelling, residence or occupied vehicle or removes or attempts to remove another against that other’s
will from the actor’s dwelling, residence or occupied vehicle is presumed to be doing so with the intent to commit:

(i) an act resulting in death or serious bodily injury; or

(ii) kidnapping or sexual intercourse by force or threat.

(2.6) A public officer justified in using force in the performance of his duties or a person justified in using force in his
assistance or a person justified in using force in making an arrest or preventing an escape is not obliged to desist from
efforts to perform such duty, effect such arrest or prevent such escape because of resistance or threatened resistance by
or on behalf of the person against whom such action is directed.

(3) Except as otherwise required by this subsection, a person employing protective force may estimate the necessity
thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering
possession, doing any other act which he has no legal duty to do or abstaining from any lawful action.

(c) Use of confinement as protective force.--The justification afforded by this section extends to the use of confinement
as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that
he safely can, unless the person confined has been arrested on a charge of crime.

(d) Definition.--As used in this section, the term “criminal activity” means conduct which is a misdemeanor or felony, is not
justifiable under this chapter and is related to the confrontation between an actor and the person against whom force is used.

Booker did not testify and, accordingly, his state of mind would have to be established by circumstantial evidence. Initially
Booker maintains that the evidence presented by the Commonwealth would establish that two guns were in that vehicle since there
were two bullet fragments that were found in the vehicle, one in the driver’s door and one in the driver’s footwell. Booker main-
tains that the Commonwealth’s expert, Deborah Tator, who examined the bullet fragments testified that they came from two
different guns. A review of her testimony clearly indicates that she never offered an opinion that these bullets were fired from two
different weapons. She testified that she examined both bullet fragments and was able to make the determination that they were
of the same caliber and also suggested that they came from two different manufacturers; however, they had markings on both of
them, which were consistent with each other. When asked whether or not these bullets were fired from the same gun, she could
not offer an opinion on that because the second bullet was such a small sample. The location of the bullet fragments also militates
against two guns since they were both found in the driver’s area. Dr. Shakir, who performed the autopsy, indicated that Rollins had
been shot three times from behind since the entry wounds were in his back and the exit wounds were in his chest.

As previously noted, the only testimony, which would establish that somebody else had another gun, was that Scheuermann
possessed a firearm a week after the shooting, for which she had a valid license. If she in fact had a firearm, it is inexplicable why
Rollins would have been shoot since he did not possess that firearm and there was no testimony that Booker shot at either
Scheuermann or Brown.

Booker has suggested that Rollins must have had a firearm since a month prior to this homicide, the back window of his
Escalade was shot out. In an attempt to explain why no one saw him with a gun, Booker has suggested that Scheuermann must
have taken the gun off of him along with his personal belongings, since he did not have any when he was examined by the para-
medics and she hid them in an effort to hide what really took place in the Cadillac Escalade. The proposed defense of justifi-
able self-defense was premised not upon facts of record but, rather, was supposition and the inferences to be drawn from those
suppositions. 

In Commonwealth v. Mouzon, 617 Pa. 527, 53 A.3d 738, 740-741 (2012), the Court was presented with a similar situation when
the Trial Court rejected Mouzon’s claim of self-defense because he had not established the basis for that defense. Like Booker,
Mouzon did not testify and, accordingly, the evidence that would be the predicate for justifiable defense, would have been prima-
rily based upon the Commonwealth’s evidence and the circumstantial evidence drawn therefrom.
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By way of background, a claim of self-defense (or justification, to use the term employed in the Crimes Code)
requires evidence establishing three elements: “(a) [that the defendant] reasonably believed that he was in imminent
danger of death or serious bodily injury and that it was necessary to use deadly force against the victim to prevent such
harm; (b) that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that
the [defendant] did not violate any duty to retreat.” Commonwealth v. Samuel, 527 Pa. 298, 590 A.2d 1245, 1247–48 (1991).
See also Commonwealth v. Harris, 550 Pa. 92, 703 A.2d 441, 449 (1997); 18 Pa.C.S. § 505.FN2 Although the defendant has
no burden to prove self-defense, see discussion below, before the defense is properly in issue, “there must be some
evidence, from whatever source, to justify such a finding.” Once the question is properly raised, “the burden is upon the
Commonwealth to prove beyond a reasonable doubt that the defendant was not acting in self-defense.” Commonwealth v.
Black, 474 Pa. 47, 376 A.2d 627, 630 (1977). The Commonwealth sustains that burden of negation “if it proves any of the
following: that the slayer was not free from fault in provoking or continuing the difficulty which resulted in the slaying;
that the slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm, and that it was
necessary to kill in order to save [him]self therefrom; or that the slayer violated a duty to retreat or avoid the danger.”
Commonwealth v. Burns, 490 Pa. 352, 416 A.2d 506, 507 (1980).

There was no evidence presented as to the defendant’s state of mind or what an individual’s state of mind would have been had
they been in the position that Booker found himself. There was no evidence to conclude that anyone in the Cadillac Escalade, other
than Booker, had a weapon. There was no evidence of a fight or altercation between Booker and Rollins nor was there any evidence
which one could reasonably infer that it was then and there necessary for Booker to use deadly force to repel an attack being
perpetrated against him by his victim. In light of Booker’s failure to point to evidence from which one could reasonably conclude
that he was in fear of serious bodily injury or death, the claim of justifiable defense was rejected and this Court properly refused
to charge on that purported defense.

Booker next maintains that this Court erred when it failed to charge on a lesser-included offense of voluntary manslaughter.
Voluntary manslaughter1 is defined in the Pennsylvania Crimes Code as follows:

§ 2503. Voluntary manslaughter
(a) General rule.--A person who kills an individual without lawful justification commits voluntary manslaughter if at the
time of the killing he is acting under a sudden and intense passion resulting from serious provocation by:
(1) the individual killed; or
(2) another whom the actor endeavors to kill, but he negligently or accidentally causes the death of the individual killed.
(b) Unreasonable belief killing justifiable.--A person who intentionally or knowingly kills an individual commits voluntary
manslaughter if at the time of the killing he believes the circumstances to be such that, if they existed, would justify the
killing under Chapter 5 of this title (relating to general principles of justification), but his belief is unreasonable.

When reviewing the record in the instant case, it is clear that there was no basis upon which the charge of voluntary manslaughter
should have been submitted to the jury. As previously noted, Booker’s actions were not as a result of justifiable self-defense but,
rather, an intentional killing occurred during the commission of an attempted robbery. There is nothing in the record, which would
establish that Booker was acting under a sudden and intense passion resulting from serious provocation or that negligence or an
accident caused the death of Rollins. In Commonwealth v. Scott, 73 A.3d 599, 602 (Pa. Super. 2013), the Court noted that a Court is
not required to give every instruction requested but, rather, should only instruct the jury on the issues that have been joined
between the Commonwealth and the defense.

In reviewing a jury charge, we are to determine “whether the trial court committed a clear abuse of discretion or an
error of law which controlled the outcome of the case.” Commonwealth v. Brown, 911 A.2d 576, 582–83 (Pa.Super.2006).
In so doing, we must view the charge as a whole, recognizing that the trial court is free to use its own form of expression
in creating the charge. Commonwealth v. Hamilton, 766 A.2d 874, 878 (Pa.Super.2001). “[Our] key inquiry is whether the
instruction on a particular issue adequately, accurately and clearly presents the law to the jury, and is sufficient to guide
the jury in its deliberations.” Id. It is well-settled that “the trial court has wide discretion in fashioning jury instructions.
The trial court is not required to give every charge that is requested by the parties and its refusal to give a requested
charge does not require reversal unless the appellant was prejudiced by that refusal.” Brown, 911 A.2d at 583.

The issue of voluntary manslaughter never arose since there was insufficient factual basis to establish that Booker killed Rollins
in a heated passion or did so with the unjustifiable belief of a right of self-defense. This Court charged the jury based upon the facts
of record and limited those issues for its consideration to first-degree murder, second-degree murder and third-degree murder.
As with Booker’s first claim of error, this current contention had no merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: March 2, 2015
1 18 Pa.C.S.A. §2503(a) and (b).

Commonwealth of Pennsylvania v.
Kenneth John Konias, Jr.

Criminal Appeal—Homicide—Sufficiency—Evidence—Weight of the Evidence—Self-Defense—Funds for Expert—
Circumstantial Evidence of Justification as Defendant did not Testify

Conviction for armored truck robbery and shooting of truck driver should be affirmed

No. CC 201207539. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—April 1, 2015.
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OPINION
On November 19, 2013, following a non-jury trial, the appellant, Kenneth Konias, (hereinafter referred to as “Konias”), was

found guilty of first-degree murder, robbery and theft. A presentence report was ordered and on February 18, 2014, Konias was
sentenced to life without the possibility of parole for first-degree murder and to a consecutive sentence of ten to twenty years for
his conviction of the crime of robbery. No further penalty was imposed with respect to his conviction of the charge of theft. Konias
filed timely post-sentence motions which, following a hearing, were denied.

Konias filed a timely appeal to the Superior Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure
1925(b) to file a concise statement of matters complained of on appeal. In complying with that directive, Konias has raised five
claims of error although some have numerous subparts. Initially, Konias maintains that the evidence was insufficient to support a
conviction for first-degree murder since the Commonwealth did not disprove his claim of self-defense. Konias next maintains that
this Court erred in failing to provide him with funds to hire expert witnesses to testify on his behalf. Konias has raised two claims
of error with respect to evidentiary rulings, the first of which pertains to the testimony of Detective Margaret Sherwood with
respect to her observations of the Guardia armored truck. The second evidentiary ruling concerns the testimony of FBI Agent
Gerard Starkey, who testified as to his observations of Konias when he was interviewing him at the time of Konias’ arrest and that
he did not detect any signs of mental illness. Finally, Konias maintains that the verdicts rendered in this case were against the
weight of the evidence.

Konias was employed by Guardia Security as an armored car truck driver despite the fact that several months prior to the homi-
cide which resulted in Konias’ conviction, he told his then girlfriend, Jasmine Underwood, that he was a manager at Guardia. This
statement came after he and Underwood had watched a movie about a robbery of an armored car truck and Konias told her that
he could easily take the money that was entrusted to Guardia. On February 28, 2012, Konias reported to work and was assigned to
work with Michael Haines, an individual he had never met prior to that day. Konias’ regular partner was on vacation and Konias
was responsible for detailing the trip to Haines since Haines had never been on that route before. The armored truck that Konias
was driving had three separate compartments, the first being the driver’s area which could only be accessed from the exterior left
driver’s door. This area had only one seat, that being the driver’s seat and next to the driver’s seat was a flat area which would
have been about waist high which extended over to the right-hand side of the truck. There was a wall directly behind the driver
that separated the driver’s area from the rest of the truck. That wall had a sliding door that connected to an area known as the
hopper area of the truck. When this door was opened, it slid behind the driver, however, it did not fully seat since there was a
portion of the door that extended approximately four inches. In the hopper area there was also one chair, however, it was located
on the right-hand side of the vehicle and next to that chair was another flat area, which would have been approximately waist high.
To obtain access to the hopper area, one had to use the exterior right-hand door. A metal fence separated the hopper area from the
back of the truck that was primarily used to storage. That area could only be accessed from the rear doors on the Guardia truck.

Konias and Haines left Guardia to make the pickups that they were required to make that day, although they were arriving at
these locations earlier than normal. Konias arrived before noon at the Rivers Casino location where he picked up the money and
placed it in the hopper area of the truck. Konias scanned the bags that were given to him with the handheld scanner, which was in
the truck and then provided a receipt to the manager of the Rivers Casino, indicating that bags had been delivered to Guardia and
indicating the amount of money that had been given to Guardia. This scanner was used at all of the other stops that Konias made
and each customer was given a receipt for the goods that were delivered to Guardia. After making a stop at the Ross Park Mall,
Konias drove the truck to the far end of the parking lot where he parked the car for several minutes. In Konias’ statement to the
police when he was arrested in Florida, he maintained that Haines had become upset with the fact that the scanner was not prop-
erly working and became more agitated to the point where he threw the scanner at Konias and hit him in the back of the head.
Konias then engage in a brief scuffle and when he saw Haines pull his gun, he pulled his gun and shot Haines in the back of the
head from approximately six inches away. Konias then drove the truck back towards Guardia’s headquarters, however, he parked
it on Thirty-First Street, a block away from the Guardia headquarters. He then left the truck, ran to the Guardia parking lot, got
in his personal vehicle and then sped away. Konias returned to the location where the truck was parked and then took approxi-
mately two point three million dollars of the monies that had been deposited in that truck earlier in the day. The truck was still
running when he locked the truck and left.

Konias then drove to his home in Dravosburg, went inside and changed his clothes, leaving his Guardia jacket hanging on a
hook. That jacket had in one of its pockets a shell casing that was ejected from Konias’ gun when he killed Haines. In addition, the
jacket was blood-splattered from the fatal wound that Haines has sustained. Konias then put a quarter of a million dollars in a bag
and placed it underneath his father’s car and then drove to the cemetery where his grandmother had been buried and put another
bag at her grave, which bag contained twenty-five thousand dollars. He then called his mother and told his mother to visit his
grandmother’s grave.

Konias drove to Century III Mall where he stole a license plate and put that plate on his vehicle and then headed off to Florida.
Konias called two of his friends and asked them if they wanted to go with him since he had more money that they would ever need
and they would never have to work again. When they both declined, he asked if they knew what the extradition laws were in Canada
and Mexico.

Konias, while maintaining that he drove straight through to Florida, would in fact stop and make a purchase of several bullet-
proof pieces of luggage that he put all of the money in that he had taken from the Guardia truck. Konias met up with a taxi driver
by the name of Roger Beauchamp, who took him to various bars and strip clubs and also introduced him to a number of escorts
who Konias paid two thousand dollars a day to party with him. At Konias’ request, Beauchamp got rid of Konias’ SUV and
Beauchamp then became the principal means of travel for Konias. In addition to providing taxi service for Konias, Beauchamp was
also making arrangements for Konias to take a boat to Haiti. For his services, Konias gave Beauchamp one hundred thousand
dollars that was contained in one of the suitcases that he had purchased on his way to Florida. Konias also rented a storage facility
that contained another suitcase, which had almost one point three million dollars in it. Emily Polino was one of the escorts that he
would party with and one night when they were both smoking crack cocaine, he told her that another escort by the name of Summer
had stolen ninety-two thousand dollars from him and he was looking for her and when he found her, he was going to kill her.

On April 24, 2012, the FBI in Florida received a tip that Konias was staying at a house in Pompano Beach and they went to that
house and arrested Konias. At the time of his arrest, Konias had his weapon and also Michael Haines’ weapon. In addition, Konias
had five cell phones, four fake Florida driver’s licenses and one fake credit card. Konias was advised of his Miranda rights and
after acknowledging those rights, agreed to speak to the FBI and maintained that he had shot Haines in justifiable self-defense.
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In his first two claims of error, Konias maintains that the evidence was insufficient to support the verdict of first-degree
murder since he believed that the Commonwealth did not disprove his claim of justifiable self-defense and he also maintains that
the verdicts were against the weight of the evidence. The standards to be employed in reviewing these two types of claim of error
are set forth in Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745 (2000):

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the sufficiency
of the evidence and a claim that challenges the weight of the evidence. The distinction between these two challenges is
critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the double jeopardy
provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the Pennsylvania
Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel, 501 Pa. 314, 461
A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence offered
to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws of
nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there is
sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus, the
trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S. at
38 n. 11, 102 S.Ct. 2211. .FN3 An allegation that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different
conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

In order to sustain a claim for justifiable self-defense, the evidence must establish three elements. First, that the defendant
reasonably believed that he was in imminent danger of death or serious bodily injury and that it was necessary then and there to
use deadly force against the victim to prevent such harm to himself. Second, that the defendant was free from fault in provoking
the difficulty which ultimately resulted in the killing of another individual and, third, that the defendant did not violate a duty to
retreat. Commonwealth v. Samuel, 527 Pa. 298, 590 A.2d 1245 (1991). The defense of justifiable self-defense has been codified in
the Crimes Code, Section 505, which provides as follows:

§ 505. Use of force in self-protection

(a) Use of force justifiable for protection of the person.--The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of
unlawful force by such other person on the present occasion.

(b) Limitations on justifying necessity for use of force.--

(1) The use of force is not justifiable under this section:

(i) to resist an arrest which the actor knows is being made by a peace officer, although the arrest is unlawful; or

(ii) to resist force used by the occupier or possessor of property or by another person on his behalf, where the actor knows
that the person using the force is doing so under a claim of right to protect the property, except that this limitation shall
not apply if:

(A) the actor is a public officer acting in the performance of his duties or a person lawfully assisting him therein or a
person making or assisting in a lawful arrest;

(B) the actor has been unlawfully dispossessed of the property and is making a reentry or recaption justified by section
507 of this title (relating to use of force for the protection of property); or
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(C) the actor believes that such force is necessary to protect himself against death or serious bodily injury.

(2) The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary to
protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat; nor is
it justifiable if:

(i) the actor, with the intent of causing death or serious bodily injury, provoked the use of force against himself in the same
encounter; or

(ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating, except the actor
is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is assailed in his place
of work by another person whose place of work the actor knows it to be.

(2.1) Except as otherwise provided in paragraph (2.2), an actor is presumed to have a reasonable belief that deadly force
is immediately necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse
compelled by force or threat if both of the following conditions exist:

(i) The person against whom the force is used is in the process of unlawfully and forcefully entering, or has unlawfully
and forcefully entered and is present within, a dwelling, residence or occupied vehicle; or the person against whom the
force is used is or is attempting to unlawfully and forcefully remove another against that other’s will from the dwelling,
residence or occupied vehicle.

(ii) The actor knows or has reason to believe that the unlawful and forceful entry or act is occurring or has occurred.

(2.2) The presumption set forth in paragraph (2.1) does not apply if:

(i) the person against whom the force is used has the right to be in or is a lawful resident of the dwelling, residence or
vehicle, such as an owner or lessee;

(ii) the person sought to be removed is a child or grandchild or is otherwise in the lawful custody or under the lawful
guardianship of the person against whom the protective force is used;

(iii) the actor is engaged in a criminal activity or is using the dwelling, residence or occupied vehicle to further a
criminal activity; or

(iv) the person against whom the force is used is a peace officer acting in the performance of his official duties and the
actor using force knew or reasonably should have known that the person was a peace officer.

(2.3) An actor who is not engaged in a criminal activity, who is not in illegal possession of a firearm and who is attacked
in any place where the actor would have a duty to retreat under paragraph (2)(ii) has no duty to retreat and has the right
to stand his ground and use force, including deadly force, if:

(i) the actor has a right to be in the place where he was attacked;

(ii) the actor believes it is immediately necessary to do so to protect himself against death, serious bodily injury, kidnap-
ping or sexual intercourse by force or threat; and

(iii) the person against whom the force is used displays or otherwise uses:

(A) a firearm or replica of a firearm as defined in 42 Pa.C.S. § 9712 (relating to sentences for offenses committed with
firearms); or

(B) any other weapon readily or apparently capable of lethal use.

(2.4) The exception to the duty to retreat set forth under paragraph (2.3) does not apply if the person against whom the
force is used is a peace officer acting in the performance of his official duties and the actor using force knew or reason-
ably should have known that the person was a peace officer.

(2.5) Unless one of the exceptions under paragraph (2.2) applies, a person who unlawfully and by force enters or
attempts to enter an actor’s dwelling, residence or occupied vehicle or removes or attempts to remove another against
that other’s will from the actor’s dwelling, residence or occupied vehicle is presumed to be doing so with the intent
to commit:

(i) an act resulting in death or serious bodily injury; or
(ii) kidnapping or sexual intercourse by force or threat

(2.6) A public officer justified in using force in the performance of his duties or a person justified in using force in his
assistance or a person justified in using force in making an arrest or preventing an escape is not obliged to desist from
efforts to perform such duty, effect such arrest or prevent such escape because of resistance or threatened resistance by
or on behalf of the person against whom such action is directed.

(3) Except as otherwise required by this subsection, a person employing protective force may estimate the necessity
thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering
possession, doing any other act which he has no legal duty to do or abstaining from any lawful action.

(c) Use of confinement as protective force.--The justification afforded by this section extends to the use of confinement
as protective force only if the actor takes all reasonable measures to terminate the confinement as soon as he knows that
he safely can, unless the person confined has been arrested on a charge of crime.

(d) Definition.--As used in this section, the term “criminal activity” means conduct which is a misdemeanor or felony, is
not justifiable under this chapter and is related to the confrontation between an actor and the person against whom force
is used.
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Konias did not testify and, accordingly, his state of mind would have to be established by circumstantial evidence. Konias main-
tains that in addition to the evidence presented by the Commonwealth, that his statement given to the FBI at the time of his arrest,
established the basis for his claim of self-defense and the necessity for the Commonwealth to disprove that defense. In this regard,
Konias maintains that Haines had become frustrated and annoyed at the fact that the scanner did not work and attempted to take
out his frustration against Konias by throwing the scanner at Konias and hitting him in the back of the head. Konias then pushed
him away and after a brief scuffle, Haines was attempting to reach for his gun when Konias pulled his gun first and then shot
Haines in the back of the head from less than six inches.

In Commonwealth v. Mouzon, 617 Pa. 527, 53 A.3d 738, 740-741 (2012), the Court was presented with a similar situation when
the Trial Court rejected Mouzon’s claim of self-defense because he had not established the basis for that defense. Like Konias,
Mouzon did not testify and, accordingly, the evidence that would be the predicate for justifiable self-defense, would have been
primarily based upon the Commonwealth’s evidence and the circumstantial evidence drawn therefrom.

By way of background, a claim of self-defense (or justification, to use the term employed in the Crimes Code)
requires evidence establishing three elements: “(a) [that the defendant] reasonably believed that he was in imminent
danger of death or serious bodily injury and that it was necessary to use deadly force against the victim to prevent such
harm; (b) that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that
the [defendant] did not violate any duty to retreat.” Commonwealth v. Samuel, 527 Pa. 298, 590 A.2d 1245, 1247–48 (1991).
See also Commonwealth v. Harris, 550 Pa. 92, 703 A.2d 441, 449 (1997); 18 Pa.C.S. § 505.FN2 Although the defendant has
no burden to prove self-defense, see discussion below, before the defense is properly in issue, “there must be some
evidence, from whatever source, to justify such a finding.” Once the question is properly raised, “the burden is upon the
Commonwealth to prove beyond a reasonable doubt that the defendant was not acting in self-defense.” Commonwealth v.
Black, 474 Pa. 47, 376 A.2d 627, 630 (1977). The Commonwealth sustains that burden of negation “if it proves any of the
following: that the slayer was not free from fault in provoking or continuing the difficulty which resulted in the slaying;
that the slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm, and that it was
necessary to kill in order to save [him]self therefrom; or that the slayer violated a duty to retreat or avoid the danger.”
Commonwealth v. Burns, 490 Pa. 352, 416 A.2d 506, 507 (1980).

There was no evidence presented as to the defendant’s state of mind or what an individual’s state of mind would have been had
they been in the position that Konias found himself. There was no evidence of a fight or altercation between Konias and Haines
nor was there any evidence which one could reasonably infer that it was then and there necessary for Konias to use deadly force
to repel an attack being perpetrated against him by his victim. In light of Konias’ failure to point to evidence from which one could
reasonably conclude that he was in fear of serious bodily injury or death, the claim of justifiable defense was rejected since the
evidence clearly and unequivocally suggested that this was not an act of self-defense but rather, a premeditated execution.

Konias also maintains that the verdicts were against the weight of the evidence and has suggested that there were ten differ-
ent reasons that would demonstrate that these verdicts were improper. Initially, Konias maintains that when the Guardia man-
agement personnel went to Thirty-First Street to examine the truck and noticed the blood seeping from the vehicle, they opened
the door and they could not for certain establish that the interior scene had not been changed. This contention conveniently
ignores the fact that by Konias’ own admission, Haines’ death had occurred in the parking lot of Ross Park Mall miles from where
Konias had driven and parked that truck. Haines was lying inside the truck, bleeding from a fatal head wound, however, his iden-
tification cards which was on a lanyard that was designed to come part when someone attempted to pull on the lanyard, was
intact, his shirt was tucked into his pants and none of his clothing showed any type of struggle which would have taken place
between he and Konias. Most interesting, however, is the fact that the scanner, which was the supposed source of annoyance for
Haines, was not on the floor in the driver’s area where it supposedly struck Konias in the head but rather was in the holder in
the hopper area where it would normally be placed. Konias also maintains that when the police moved the truck from the Thirty-
First Street location to a police garage, it could have disturbed the interior of the truck and destroyed exculpatory evidence.
Again, this contention ignores the fact that the killing of Haines occurred in Ross Park Mall, miles away from the location where
the truck was found.

Konias’ next maintains that the scanner had not been working several times in the months preceding this homicide and that this
evidence was sufficient to demonstrate that it was the source of annoyance for Haines which caused him to attack Konias. The
problem with this contention is that the Commonwealth established that each customer that Konias and Haines visited on that date,
had their goods scanned and received a receipt for those goods which was printed out by the scanner that Konias alleged to have
been defective. Once the police took the truck into possession, the scanner was then used to determine how much money Konias
had taken. While it is true that certain employees had problems with the scanner in the past, there is nothing to demonstrate that
on the date that Haines was killed, that the scanner had malfunctioned in any way, shape or form.

In setting forth this Court’s findings of fact, it referred to the scanner as a McGuffin since Konias was using the scanner as a
ploy to attempt to have the fact-finder believe that something else occurred in that armored truck other than the planned execu-
tion of Haines. There was no damage to the scanner, it was fully functional and operational throughout the day when Konias and
Haines were making their pickups, the customers of Guardia all received a receipt for the goods that they delivered to Guardia,
and the scanner was ultimately used by the police in making a determination as to how much money Konias had stolen. It is diffi-
cult to believe that someone who had been attacked by an individual that he had met for the first time only hours before and who
became so enraged after being struck in the head by the scanner, believed that it was necessary to use deadly force to repel his
attacker, would take the time to retrieve the shell casing from his gun, take the victim’s gun and the place the charger which could
have been in the driver’s area of the truck in the holder/charger in the hopper area of the truck.

Konias maintains that the length of time that the Guardia truck was in the Ross Park Mall parking lot establishes that a fight
ensued between Konias and Haines. Konias suggested what he told the police about this fight that he was relieved to have his
version of what happened in this truck put forward and that this evidence was more than sufficient to establish this claim of self-
defense. This Court had the ability to inspect the truck and view all of the compartments of that truck, including the driver’s area
and hopper area. In examining the driver’s area, this Court noted that there was very limited headroom, which would make it
extremely difficult if not impossible for someone to be hit on the top of the head with the scanner device. It is also noted that the
sliding doors separating the driver’s area and the hopper area did not fully seat behind the driver but rather extended out into the
open for approximately four inches which again would make it difficult for Haines who was right-handed, as witnessed by the
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photographs taken of him, in particular his belt buckle, his holster and his watch all indicating that he was right-handed, for him
to throw the scanner from the right side of the truck and hit somebody who was seated in the driver’s seat of the left-hand side.
More telling, however, is that when Konias gave his story to FBI Agent Starkey, he told him that he was hit in the back of the head
and yet showed them a scab on the top of the head, which was photographed and placed into evidence. This scab apparently was
from where he was hit by the scanner and existed more than two months after he was purportedly hit.

Konias also maintains that it was of no moment that the police did not observe any scars or marks or bruising on his head at the
time that he spoke with him when he was arrested. This claim is patently false since Konias pointed out to FBI Agent Starkey that
he had a scab on the top of his head and a photograph was taken of that scab which Konias maintained resulted from being hit in
the head by the scanner. Additionally, Konias maintains that there was no DNA evidence which would demonstrate that Konias’
DNA was on the holster of Haines’ gun. This claim is of no merit since Konias took Haines’ gun and could very easily have removed
it from his holster without leaving any trace of his DNA.

Konias next maintains that the testimony of Jasmine Underwood did not establish a plan designed by him to steal money
from Guardia. Her testimony was that several months prior to this robbery, that they had watched a movie about a robbery of
an armored car and that Konias had told her that he was a manager at Guardia and not a driver, and that he could steal money
from Guardia at any time. This information, while interesting, played no part in the ultimate decision of this case since the phys-
ical facts were more than sufficient to establish the elements of the crimes of first-degree murder, robbery and theft. This Court
never stated that the plan originated with the movie that Konias and Underwood saw, but rather, determined that when Konias
was told that Haines was his partner, he believed that he then had the opportunity to rob Guardia of a substantial amount of
money.

Konias next maintains that the calling of his friends following Haines’ death did not establish a deliberate, premeditated and
planned killing. These calls in and of themselves, would be insufficient to establish the elements for first degree murder but, rather,
they were more cumulative evidence in making a determination that Konias had established a plan to rob Guardia and in order to
effectuate that plan, had to kill an individual whom he had never met. Again, these calls were nothing more than cumulative
evidence with respect to all of the evidence that was presented against Konias. Konias also maintains that putting the money inside
the hopper was not unusual and had it been unusual, the people who witnessed this would have said something at the time. The
whole day was unusual in light of the fact that Konias started his trip earlier than normal, he arrived at the River’s Casino earlier
than normal, and the placement of the money in the hopper was to enable Konias to have easier access to that money. It should be
noted that the people at the River’s Casino thought it was unusual that Konias made the stop at the time that he did and the fact
that he had placed the money in the hopper area. Again, these were all cumulative pieces of evidence that went to establish his
plan to rob Guardia of the money that he had picked up.

Konias finally maintains that the two phone calls that he made to his friends demonstrate that he was upset, depressed,
hysterical and different. Again, these phone calls had to be viewed in the context of all of the evidence. Konias tried to recruit these
individuals to leave with him since he had stolen enough money that they would not ever have to work again. These phone calls
have to be viewed in the context of all of the evidence and the import of these phone calls does not establish that he did not have
the specific intent to kill Haines.

Konias next two claims of error deal with the introduction of evidence through the testimony of Margaret Sherwood and Gerald
Starkey. With regard to Detective Sherwood, Konias maintains it was error for her to be permitted to testify as to whether or not
there was a struggle in the Guardia truck or whether or not anybody had been in and altered the scene. Konias also maintains it
was error for FBI Agent Starkey to testify as to whether or not Konias exhibited any signs of mental illness. Detective Sherwood
was one of the first police officers on the scene and made a visual inspection of the scene to determine how the homicide occurred.
Her statements did not go to the ultimate issue in this case but rather, only clarified her observations as to what she perceived at
the time that she viewed the truck. With respect to FBI Agent Starkey, he was asked a series of questions as to what he observed
of Konias at the time that he was interviewing him when Konias gave his statement. FBI Agent Starkey indicated that Konias wanted
to talk to him and after he was given his Miranda rights, Starkey was asked whether or not it appeared that Konias was under the
influence of alcohol or narcotics or whether he exhibited any signs which would demonstrate a mental illness and Starkey indi-
cated to each of these questions that he did not observe those signs.

In Commonwealth v. Kubiac, 379 Pa. Super. 402, 550 A.2d 219, 223 (1998), the Court reaffirmed the position that the introduc-
tion of evidence is within the sound discretion of the Trial Court:

The admission or exclusion of evidence is within the sound discretion of the trial court; we will not overturn that deter-
mination absent an abuse of discretion. Commonwealth v. Underwood, 347 Pa.Super. 256, 262, 500 A.2d 820, 823
(1985). An abuse of discretion is not merely an error of judgment, but is rather the overriding or misapplication of the
law, or the exercise of judgment that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality,
as shown by the evidence or the record. Id.; Commonwealth v. Niemetz, 282 Pa.Super. 431, 445 n. 12, 422 A.2d 1369,
1376 n. 12 (1980).

This Court allowed the introduction of those statements by Detective Sherwood and FBI Agent Starkey in light of the fact that
they provided information concerning the commission of this homicide. It is unquestioned that Konias was the one who killed
Haines, the only issue that would have been resolved that might have been affected by Detective Sherwood’s testimony is
whether or not there was in fact a scuffle that ensued inside of the armored car. All of the other testimony was introduced and
supported by Detective Sherwood’s observation that there was in fact no scuffle. With respect to FBI Agent Starkey’s testimony,
his statement that he did not observe any mental illness at the time he interviewed Konias was only an observation on his part
as to the condition of the individual that he was interviewing. It should also be noted that Konias’ defense of justifiable self-
defense would have been impaired had FBI Agent Starkey said he did observe a mental illness since the defense of justification
requires a specific intent to use force and in this case, deadly force, in an effort to prevent an aggressor from inflicting harm
on that individual.

Konias’ final claim of error is that this Court should have granted his request for expert witness fees so that he could retain
witnesses to challenge the ballistic evidence presented by the Commonwealth and to provide for funds to present psychiatric
testimony on his behalf. In Commonwealth v. Wholaver, 605 Pa. 325, 989 A.2d 883, 894-895 (2010), the Court discussed the
standard for reviewing a claim that the Court erred in failing to provide a defendant with public funds to assist them in present-
ing expert testimony.
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Appointment of expert witnesses and the provision of public funds to hire them to assist in the defense against crim-
inal charges are decisions within the trial court’s sound discretion and will not be reversed absent an abuse thereof.
Commonwealth v. Albrecht, 554 Pa. 31, 720 A.2d 693, 707 (1998); Commonwealth v. Carter, 537 Pa. 233, 643 A.2d 61, 73
(1994). Although the Commonwealth is not obligated to pay for an expert’s services, a capital defendant is entitled to the
assistance of experts necessary to prepare a defense. Id.

Appellant relies on Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985), which held:

[W]hen a defendant demonstrates to the trial judge that his sanity at the time of the offense is to be a significant
factor at trial, the State must, at a minimum, assure the defendant access to a competent psychiatrist who will
conduct an appropriate examination and assist in evaluation, preparation, and presentation of the defense. This is not
to say, of course, that the indigent defendant has a constitutional right to choose a psychiatrist of his personal liking
or to receive funds to hire his own.

Id., at 83, 105 S.Ct. 1087.

Here, appellant made no showing his mental condition was in question; he had not filed notices of insanity or
mental infirmity defenses, nor was his competency to stand trial at issue. See Trial Court Opinion, 9/11/07, at 26. This
contrasts sharply with Ake, where the defendant behaved so bizarrely at arraignment that the trial court, sua sponte,
ordered him to have a psychiatric examination, but he was subsequently denied a psychiatrist to assist with his insanity
defense. Ake, at 71–72, 105 S.Ct. 1087. In Commonwealth v. Fisher, 572 Pa. 105, 813 A.2d 761 (2002), we held, based on
Ake, indigent defendants are entitled to funding for psychiatric experts only in the very limited circumstance where the
defendant’s sanity at the time of the offense is a significant issue at trial. Id., at 765; see also Commonwealth v. Serge, 586
Pa. 671, 896 A.2d 1170, 1184–85 (2006). Here, appellant’s sanity was not at issue.

Futhermore, the Commonwealth’s answer to his petition for appointment of experts stated it had no intention of
presenting psychiatric testimony regarding future dangerousness unless appellant raised the issue. See Trial Court
Opinion, 5/28/04, at 6 (citing Commonwealth v. Miller, 560 Pa. 500, 746 A.2d 592, 600 (2000) (holding capital defendant
entitled to state-paid psychiatric assistance only where needed to rebut prosecution’s assertion of future dangerousness,
not to prove mitigating circumstances)).FN6 The trial court noted its order did not preclude appointment of a psychiatrist,
should the psychological evaluation reveal the need for one. Trial Court Opinion, 5/28/04, at 6. As appellant demonstrated
no manifest need for a psychiatrist, the trial court did not abuse its discretion in appointing a psychologist.

FN6. While the United States Supreme Court and this Court have since held “capital counsel has an obligation to
pursue all reasonable avenues for developing mitigating evidence[,]” see Commonwealth v. Williams, 597 Pa. 109, 950
A.2d 294, 303 (2008) (citing Wiggins v. Smith, 539 U.S. 510, 521, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003), and Williams
v. Taylor, 529 U.S. 362, 396, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000)), nothing in these decisions requires the defendant
be afforded a psychiatrist as opposed to a psychologist, and appellant does not challenge counsel’s stewardship in
investigation of mitigating evidence.

In Commonwealth v. Serge, 586 Pa. 671, 896 A.2d 1170, 1184-1185 (2006), the Court rejected a claim that the defendant
had the right to have public funds given to them to pay for an expert when he failed to identify a particular need for such
assistance:

Precedent exists concerning the admission of expert testimony that is beyond the means of an indigent defendant.
This Court recently addressed the rights of an indigent defendant when the prohibitively expensive expert was a
psychiatrist. Specifically, in Commonwealth v. Fisher, 572 Pa. 105, 813 A.2d 761, (2002), this Court opined that in
Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985), the U.S. Supreme Court held “that when a capital
defendant’s mental health is at issue, ‘the Constitution requires that an indigent defendant have access to the
psychiatric examination and assistance necessary to prepare an effective defense.’ ”. Fisher, 813 A.2d at 765 (quoting
Ake, 470 U.S. at 70, 105 S.Ct. 1087). However, this Court limited access to those funds to circumstances where the
defendant’s sanity at the time of the offense was a significant factor at trial. “The Court in Ake held that indigent
defendants are entitled to cost-free access to psychiatric experts only in very limited circumstances where the
defendant’s sanity at the time of the offense was a significant factor at trial. In Ake, there was a defense of insanity,
not ... questions of mitigation relevant to a sentencing determination.” Fisher, 813 A.2d at 765.

This Court in Commonwealth v. Bardo, 551 Pa. 140, 709 A.2d 871 (1998), cert. denied, 525 U.S. 936, 119 S.Ct. 350, 142
L.Ed.2d 289 (1998), held that a defendant does not have an absolute right to a court appointed investigator based on Ake,
supra. “ ‘[T]raditionally’ the appointment of an investigator has been a matter vested in the discretion of the court.” Id.
at 875. See also Commonwealth v. Howard, 553 Pa. 266, 719 A.2d 233 (1998) (holding that a request for professional assis-
tance need not be granted where the defendant, appellant, or postconviction petitioner fails to identify particularized
need for such assistance related to a colorable issue presented in his defense, appeal, or petition, or where an adequate
alternative to the requested form of professional assistance is available). In Commonwealth v. Carter, 537 Pa. 233, 643
A.2d 61 (1994), cert. denied, 514 U.S. 1005, 115 S.Ct. 1317, 131 L.Ed.2d 198 (1995), this Court upheld the denial of
Commonwealth funds to assist an indigent defendant in hiring experts in the fields of toxicology, neurology, statistics, jury
selection, hand writing analysis, and sociology/criminology. This Court opined that:

The decision to appoint an expert witness is within the sound discretion of the trial court and will not be disturbed
except for a clear abuse of that discretion. United States ex rel Dessus v. Pennsylvania, 316 F.Supp. 411 (E.D.Pa.1970),
affirmed, 452 F.2d 557 (3rd Cir.1971), cert. denied, 409 U.S. 853, 93 S.Ct. 184, 34 L.Ed.2d 96 (1972); Commonwealth v.
Gelormo, 327 Pa.Super. 219, 475 A.2d 765 (1984). There is no obligation on the part of the Commonwealth to pay for
the services of an expert. Commonwealth v. Williams, 522 Pa. 287, 561 A.2d 714, 718 (1989) (citing Commonwealth v.
Box, 481 Pa. 62, 391 A.2d 1316 (1978)); Commonwealth v. Rochester, 305 Pa.Super. 364, 451 A.2d 690 (1982). However,
in a capital case, an accused is entitled to the assistance of experts necessary to prepare a defense. United States ex
rel. Dessus, 316 F.Supp. at 418.
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Carter, 643 A.2d at 73 (citations modified); see also Commonwealth v. Howard, 553 Pa. 266, 719 A.2d 233 (1998) (stating
that, in a capital case, “it is clear that a request for professional assistance need not be granted where the defendant ...
fails to identify a particularized need for such assistance related to a colorable issue presented in his defense ... or where
an adequate alternative to the requested form of professional assistance is available.”). Similarly, there can be no obliga-
tion to provide the defendant the finances necessary to create a CGA of his or her own.FN11 Chief Justice Cappy’s concur-
ring Opinion accurately summarizes the ultimate concerns regarding the economic disparity between the Commonwealth
and an indigent defendant. See Concurring Opinion (Cappy, C.J.), at 700, 896 A.2d at 1188 (“In many cases this will
require the trial court to give money to the defense to procure a CGA. This monetary disparity between the
Commonwealth and defense in obtaining a CGA is a relevant factor when considering the prejudice to the defense.”)
Thus, we ultimately conclude that the relative monetary positions of the parties are relevant for the trial court to consider
when ruling on whether or not to admit a CGA into evidence. Such a question and determination are within the province
of the trial court and should not be overturned absent an abuse of discretion. In particular, the trial court sitting with all
facts before it, including the monetary disparity of the parties, must determine if the potentially powerful effect of the
CGA and the inability of a defendant to counter with his or her own CGA should lead to its preclusion. Nevertheless, as
noted above, this specific argument is waived in the instant matter.

Konias filed two petitions requesting this Court allocate public funds so that he could hire certain expert witnesses. In filing
those petitions, Konias made the bald assertion that he was indigent and he had exhausted all of his resources and his family had
no money to help pay for his defense despite the fact that Konias was represented by private counsel. In reviewing both of those
petitions, there is nothing more than a bald assertion that Konias was indigent and did not have the resources to pay for his defense.
In Commonwealth v. Cannon, 954 A.2d 1222, 1226 (Pa. Super. 2008), the Court recognized that a mere allegation of indigency is
insufficient to establish a basis upon which a Court should award public funds to pay for the defense of a defendant.

Cannon nevertheless claims he should not be required to exhaust his assets prior to obtaining a court-appointed
expert. After a review of the record, we find no error in the trial court’s determination in this matter. Our standard of
review, as it relates to the appointment of a defense expert in a criminal matter, is as follows:

The provision of public funds to hire experts to assist in the defense against criminal charges is a decision vested in
the sound discretion of the court and a denial thereof will not be reversed absent an abuse of that discretion.

Commonwealth v. Albrecht, 554 Pa. 31, 58, 720 A.2d 693, 707 (1998), citing Commonwealth v. Carter, 537 Pa. 233, 643 A.2d
61 (1994).

Cannon does not cite and we have not found any appellate case law discussing the factors a trial court must consider
in exercising its discretion when making a determination of indigency for the purpose of appointing an expert. As such,
this Court relies upon principles in analogous contexts for guidance. We are assisted by the established processes for
assessing indigency in determining whether a party: (1) may proceed in forma pauperis, or (2) is entitled to the appoint-
ment of counsel.

“A party who is without financial resources to pay the costs of litigation is entitled to proceed in forma pauperis.”
Pa.R.C.P. 240(b). That party is required to file a petition and an affidavit describing in detail the inability to pay the costs
of litigation. Pa.R.C.P. 240(c). The Rule expressly prescribes the form of the affidavit requiring, inter alia, the following
information from the applicant: present or past salary and wages, other types of income within the preceding year, other
contributions for household support, property owned, available assets, debts and obligations, and persons dependent for
support. Pa.R.C.P. 240(h).

Konias failed to comply with these requirements and never filed an affidavit, which outlined the basis of his claim of indigency.
It should also be noted that at the time of trial, more than a million dollars of two point three million dollars that was taken in this
robbery was unaccounted for. As with all of Konias’ other claims of error, this claim is without merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: April 1, 2015

Stephen J. Byers v.
Ernest E. Liggett and Marilyn Kostik Ligget

Mortgage Foreclosure—Deficiency Judgment—Statute of Limitations—Execution & Delivery of Sheriff ’s Deed

Court determined date for “execution and delivery” of deed for purposes of tolling time for deficiency judgment filing
commenced on original date deed was issued not date actually recorded.

No. GD 09-013539. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—May 4, 2015.

OPINION
I write this Opinion in support of my February 5, 2015 Order of Court, which Plaintiff Stephen J. Byers (“Byers”) has appealed

to the Superior Court of Pennsylvania. This case involves a long embroiled dispute that culminated in the purchase of Ernest &
Marilyn Liggett’s (“The Liggetts”) property at the January 6, 2014 Sherriff ’s sale by Byers. On November 10, 2014 The Liggetts
filed a Motion to Satisfy, Release and Discharge Judgment. Subsequently, Byers filed a Response in Opposition, and a Petition to
Fix Fair Market Value and for Deficiency Judgment with Supplement. On February 5, 2015 the undersigned heard argument on
the above mentioned filings. On February 5, 2015 I issued an Order of Court that decreed Byers should file Satisfactions of
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Judgment with the Department of Court Records, thus granting The Liggetts’ Motion. My Order also denied Byers’ Petition to Fix
Fair Market Value on the basis that it was moot in light of the Satisfaction of Judgment Order. On March 3, 2015 Byers filed a Notice
of Appeal and on March 5, 2015 I ordered him to file a Concise Statement of Errors Complained of on Appeal (“Concise
Statement”).

Byers filed a timely Concise Statement, in which he essentially asserts his desire to “preserve his rights” to a deficiency claim.
Byers summarizes his argument essentially as such: after numerous appeals and litigation about the Sherriff ’s sale, the Allegheny
County Sherriff sent the deed to the property at issue to the Allegheny County Department of Real Estate for recording reflecting
Byers’ purchase of the property. The deed was returned to the Sherriff ’s office for certain errors on the deed. The errors were
corrected and the Sherriff ’s office once again sent the deed to the Department of Real Estate for recording; however, Byers asserts
that he has not yet received delivery of the deed.

In beginning the discussion of my decision, it is important to note that deficiency judgment statutes are to be construed
liberally in favor of the debtor. Fidelity Bank, N.A. v. Bourger, 444 Pa.Super. 213, 663 A.2d 215, 215 (1995). 42 Pa.C.S.
5522(b)(2) provides that a Petition to establish a deficiency judgment “following execution and delivery of the sheriff ’s deed” is
to be commenced within six months. The current 5522 statute was enacted in 2005, and the term “delivery” is not defined in the
statute. Neither does any caselaw exist to define the term “delivery.” Prior to the enactment of the 2005 statute, case law provided
that the six month statute of limitations for filing a petition to establish a deficiency judgment “begins from the date the sheriff ’s
deed is executed and delivered to the successful bidder.” Id at 216. If the legislature intended only for the six month statute of
limitation to begin running from the time of delivery to the successful bidder, it would have been spelled out specifically in the
5522 statute. Here, the Sheriff sale was on January 6, 2014 and the Allegheny County Sheriff delivered the deed to the Allegheny
County Department of Court Records on February 12, 2014. In keeping with the spirit of liberally construing the deficiency judg-
ment statute in favor of the debtor, it is reasonable to determine that the delivery of the deed for recordation begins the running
of the six month statute of limitations for establishing a deficiency judgment. Indeed, the concept of constructive delivery in
Pennsylvania stands for the proposition that “…a Sheriff ’s transmittal of a deed for recordation constitutes constructive delivery
sufficient to pass legal title….” U.S. v. Capobianco, 836 F.2d 808, 813 (3rd Cir.1988). Byers did not file his petition until December
2, 2014, almost ten months after Sheriff ’s delivery of the deed in this case.

In addition, the reason the deed was not accepted for recording was Byers failure to pay transfer tax. Byers was aware of the
transfer tax problem before April 21, 2014, when he filed a motion for exemption from transfer tax. Allowing a creditor potential
control over the running of the statute of limitations with an unsuccessful challenge of the deed transfer tax is contrary to the
liberal construction of the statue of limitations mentioned previously. Therefore, I committed no error by granting The Liggetts’
Motion and denying Byers’ Petition.

BY THE COURT:
/s/Hertzberg, J.

Date Filed: May 4, 2015
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National Rifle Association v.
City of Pittsburgh, William Peduto, and Pittsburgh City Council

Civil Procedure

Stay properly granted where dispositive issue is pending before appellate court in another case.

No. GD-15-000715. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—April 8, 2015.

OPINION
Plaintiff has appealed an order dated March 2, 2015 granting a stay of its captioned action for a declaratory judgment until

a decision is rendered in a case now pending in Commonwealth Court which will be dispositive of this case in whole or in part.
Our order is fully quoted below:

AND NOW, to wit, this 2nd day of March, 2015 upon consideration of the Defendants Motion to Stay Proceedings, it
is hereby ORDERED, ADJUDGED and DECREED, the motion is granted and this matter shall be stayed until such time
as the Commonwealth Court issues its decision in Leach v. Comm., No. 585 MD 2014 (Pa. Commw.), on the constitution-
ality of Act 192. At that time, the parties may file a Motion with this Court to lift this stay.

ISSUES RAISED ON APPEAL
Pursuant to our order under Pa.R.App.Proc. 1925(b), Plaintiff raises the following issues in its Statement of Matters Complained

of on Appeal:

1. The Trial Court erred and abused its discretion - as well as denied Plaintiff due process – by impermissible [sic] shift-
ing the burden of proof onto the Plaintiff, by requiring Plaintiff to prove why Defendants’ Motion to Stay was not
warranted without first requiring Defendants, the moving party, to prove that it was warranted, as required by
Pennsylvania case law and judicial precedent. The Court applied no discernible legal standard in rendering its decision.
It did not take evidence on any of the elements of a Stay and if it had, the Court would have found that Defendants could
not meet their burden for obtaining the stay they sought.

2. The Judge who decided this matter, called into court only hours before the hearing and sitting as an emergency
substitute for another judge, admitted in open court (without a court reporter present) to not having read Plaintiff ’s Brief
in Opposition before making her decision. The Trial Judge therefore erred and abused her discretion – as well as denied
Plaintiff due process – by not properly familiarizing herself with even the minimum elements of the matter before her or
the Defendant’s Motion to Stay or Plaintiffs arguments in opposition, before rendering a decision.

3. The Trial Court erred and abused its discretion – as well as denied Plaintiff due process – by granting Defendants’
Motion to Stay, which is in realty a motion for injunctive relief, as the effect of the Court’s ruling is a prohibition on the
enforcement of 18 Pa. C. S. A. §6120, a currently valid and enforceable law, without applying the correct standard to grant
a motion for injunctive relief.

4. The Trial Court erred and abused its discretion, by failing to provide a court reporter to transcribe the hearing, despite
a request by Plaintiff.

We will first discuss items 2 and 4, then items 1 and 3.

DISCUSSION
A. Issues 2 and 4 are a consequence of our local rules, practice, and custom. Adhering to them is not, ipso facto, an abuse of

discretion nor is it a denial of due process.
The Defendant’s Motion was a “walk-in” motion in our Civil Division’s General Motions Court. Walk-in motions are scheduled

by the movant, not the Court, for presentation and argument on a specified day at either 9:30 a.m. or 1:30 p.m., the designated times
for such motions. The Local Rules provide guidance as to what are “walk-ins” and what must be scheduled with the Chief Motions
Clerk. “Walk-ins” are not scheduled with the Court in advance although on occasion counsel will provide us with advance notice.
It is the habit of the undersigned to let counsel know if anything filed in advance has or has not been reviewed prior to argu-

ment. The purpose of this is so that the litigants (and attorneys in particular) can decide how much of the details of a motion should
be repeated during the argument and how much background will be helpful.
The standards for granting or denying a stay are not obscure or difficult, so there is rarely, if ever, the need for extensive brief-

ing. It is usually fact-intensive and, more often than not, the facts are of record. In this case all the relevant facts were of record
and were not disputed. Plaintiff seems to believe that its Brief in Opposition was so compelling it should have been studied even
after the argument, despite the fact that Plaintiffs counsel had ample time to present its legal arguments against the Motion. A later
reading of the Brief did not reveal anything that changes the usual approach to a motion for a stay.
The lack of a court reporter to make a record was also a result of our Civil Division’s custom not to provide one routinely for

arguments in Motions Court but only if a lawyer or a self-represented party feels a record is necessary and so informs the Court
in a timely manner. Despite this well-known and longstanding custom in Motions Court, Plaintiff did not ask for a court reporter
until the argument was over and the stay had been granted.
The Court then explained that it was our personal preference to always have a reporter in Motions Court but this policy does

not exist. We offered to meet with counsel for both sides, upon request, to try to re-create a record in lieu of transcript. Plaintiff
made no such request. Furthermore, both the Motion and Plaintiffs Answer to the Motion contained the legal arguments made by
the parties and the material facts pertinent to the issue of a stay. A transcript in this case would reveal little more than what was
already of record in the court file.

B. The Defendants proved that a stay was warranted in this case.
One of the reasons for granting a stay is that a decision in an already pending action or appeal will render moot some or all of

the issues in the case for which a stay is sought. The constitutionality of Act 192 is now before Commonwealth Court, in Leach v.
Commonwealth, 585 MD 2014. That constitutional question is exactly what is raised in this case by Defendant’s Preliminary
Objections. There is no good purpose served by having this Court of Common Pleas decide a threshold question of constitutionality
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when the same issue is pending in a higher court, here, Commonwealth Court. It would constitute a waste of judicial resources and
taxpayer money to do anything other than await the outcome of the Leach case.

C. The grant of the instant stay is not the legal equivalent of preliminary injunctive relief regarding a state statute.
Our order does not explicitly or implicitly “enjoin” anything; it merely postpones further action by this court in this case until

the crucial constitutional question, now pending, is decided by Commonwealth Court.
The statute we supposedly enjoined by staying this action is 18 Pa.S.C.A §6120. Section 6120 is one of many provisions contained

in Act 192 (“the Act”) and the Commonwealth Court has been asked to declare that Act unconstitutional. Our review of the
Complaint in the Leach case suggests that the eventual decision there will be based on the same facts and legal arguments raised
by the Defendants’ Preliminary Objections here.
Only if a ruling is made by the Commonwealth Court that the Act is indeed constitutional will a lower court, such as ours, be in

a position to decide whether or not the Defendants’ ordinances complained of do or do not violate §6120. Conversely, if the
Commonwealth Court decides the Act was passed in a manner violative of the Constitution of this Commonwealth, then Plaintiff
will have no basis for bringing this action at all and the instant action will be moot.

CONCLUSION
There is no reason to treat this Plaintiff any differently from any other litigant with a crucial issue that is pending in one of

our higher courts, especially where the question is constitutional in scope. We properly granted a stay in the interest of judicial
economy. Plaintiff will have its day in court if the legislation upon which it relies is ultimately found to be constitutionally valid.
The appeal should be denied and the stay should remain in place until Leach is finally decided.

BY THE COURT:
/s/Friedman, J.

Date: April 8, 2015

Greater Pittsburgh Social Club v.
Pennsylvania Liquor Control Board

Miscellaneous—PLCB Appeal

Club failed to remedy deficiencies which caused denial of Liquor License renewal

No. SA 14-000400. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—March 3, 2015.

OPINION
Petitioner, Greater Pittsburgh Social Club (licensee), filed a timely appeal from the Pennsylvania Liquor Control Board’s

(PLCB) decision not to renew its Catering Club Liquor License No. CC-1978. A hearing was held before me on July 18, 2014. The
PLCB rested after submitting the record of its administrative proceedings. Licensee presented the testimony of Jerald Robinson,
club member and “hybrid” manager (part manager and part security) of licensee; Michael J. Hudock, III, Esq., former board
member and secretary; and Angelo Weeden, club member, former manager and head of security. A letter from Assistant District
Attorney Kevin F. McCarthy was also introduced.1 On December 19, 2014, I entered an Order denying licensee’s appeal and affirm-
ing the decision of the PLCB. On January 7, 2015, licensee appealed my Order denying its appeal. In response to my January 13,
2015 Order, licensee filed a Concise Statement of Errors Complained of on Appeal.

FINDINGS OF FACT
1. I adopt Findings of Fact 1 through 64 as set forth in the Opinion of the PLCB.2 (HT3 - 4,5)
2. The letter from ADA McCarthy recommended renewal of the license.4

3. The hearing examiner recommended the renewal of the license subject to the following conditions:

a. Applicant must immediately implement a policy of making certain all persons admitted to the club are members of
the club. Failure to abide by this provision should result in the revocation of the license.

b. All persons admitted to the club on any occasion must be members of the club. That is without regard to whether
or not an event is catered.

c. Applicant must immediately purchase and utilize an ID scanner upon all patrons who seek admission to the club.

d. Applicant must complete RAMP5 training, including all employees, within ninety (90) days of the renewal of the
license.

e. Applicant must at all times the club is open have an employee monitoring the thirty (30) surveillance cameras in
real time. This person must be in a position to relay information to security personnel regarding issues both inside
and outside the club.6

4. The PLCB concurred with the recommendation of the hearing examiner that the license should only be renewed if licensee
agreed to the operational changes through a conditional licensing agreement (CLA), but the parties were not able to enter into a
CLA, resulting in the PLCB’s refusal to renew the license.7

5. As of the date of the hearing before me licensee had not purchased an ID scanner. (HT – 32, 41)
6. As of the date of the hearing before me the tapes from the surveillance cameras were only being reviewed weekly. (HT – 37)
7. At the time of the hearing before the hearing examiner it was stipulated that not all employees of licensee were RAMP

certified.
8. As of the date of the hearing before me Robinson was not sure if licensee was RAMP certified. (HT – 20)
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DISCUSSION
Upon de novo review, the court of common pleas may exercise its statutory discretion to make findings of fact and conclusions

of law, and to sustain, alter, change or modify any action of the PLCB, whether or not it makes findings which are materially
different from those found by the Board. Goodfellas, Inc. v. Pennsylvania Liquor Control Board, 921 A. 2d 559 (Pa. Cmwlth. 2007),
appeal denied, 934 A. 2d 1279 (Pa. 2007) (TABLE). A trial court may issue a ruling different from that issued by the PLCB, even
if the court’s findings of fact are identical to those issued by the PLCB, as long as the trial court’s decision is supported by
substantial evidence. Pennsylvania Liquor Control Board v. Bartosh, 730 A.2d 1029 (Pa. Cmwlth. 1999).
Renewal of a liquor license is not automatic and the Board has the authority to refuse to renew a license for any of the reasons

set forth in 47 P.S. §4-470 (a.1). U.S.A. Deli, Inc. v. Pennsylvania Liquor Control Board, 909 A.2d 24 (Pa.Cmwlth. 2006), appeal
denied, 929 A.2d 647 (Pa. 2007) (TABLE). However, when considering the manner in which the licensed premises is being operated,
and any activity occurring off-premises, the Board may consider “whether any substantial steps were taken to address the activity
occurring on or about the premises.” 47 P.S. §4-470 (a.1)(4). Although the licensee is required to take substantial affirmative meas-
ures to prevent misconduct, a licensee is not required to do everything possible to prevent criminal activity on the premises, act
as its own police force or close its business. I.B.P.O.E. of West Mount Vernon Lodge 151 v. Pennsylvania Liquor Control Board, 969
A.2d 642, 651 (Pa.Cmwlth. 2009). Even one past citation or violation, however, may be sufficient to support a decision denying
renewal. Hyland Enterprises, Inc. v. Pennsylvania Liquor Control Board, 631 A.2d 789 (Pa. Cmwlth. 1983).
Licensee’s Concise Statement of Errors Complained of on Appeal reads as follows:

1. The decision of the Trial Court to affirm the Board’s nonrenewal of the liquor license was not based upon substantial
evidence of record. The incidents of record in this matter do not constitute a pattern of illegal activity at the licensed
premises, nor do any of them alone (or together) rise to the level of supporting the nonrenewal of a liquor license. The
Trial Court has provided no explanation for disregarding the substantial evidence of record.

2. The Trial Court erred in failing to consider the substantial remedial measures defense presented by Licensee. The Trial
Court has provided no explanation for disregarding these measures or as to why they were not substantial.

A licensee with a club license is only permitted to serve members. With a catering club license, a licensee may also serve
non-members during a catered event. 47 P.S. §§ 4-401(b) and 4-406(a)(1). A “club” is “any reputable group of individuals associ-
ated together not for profit for legitimate purposes of mutual benefit, entertainment, fellowship or lawful convenience, having
some primary interest and activity to which the sale of liquor or malt and brewed beverages shall be only secondary… The club
shall hold regular meetings, conduct its business through officers regularly elected, admit members by written application, inves-
tigation and ballot, and charge and collect dues from elected members, and maintain such records as the board shall from time to
time prescribe…” 47 P.S. §1-102.
As defined in 47 P.S. §1-102, a “catered function” involves “the furnishing of food prepared on the premises or brought onto the

premises already prepared in conjunction with alcoholic beverages for the accommodation of a person or an identifiable group of
people, not the general public, who made arrangements for the function at least thirty days in advance.” Emphasis added. 40 Pa.
Code § 5.83, “Catering,” provides:

(a) Catering, for the purpose of this section, means the furnishing of liquor or malt or brewed beverages, or both, to be
served with food prepared on the premises or brought onto the premises already prepared, for the accommodation of
groups of nonmembers who are using the facilities of the club by prior arrangement, made at least 24 hours in advance
of the time for private meetings or functions, such as dances, card parties, banquets and the like; and which is paid for
by the nonmembers.

(b) A record shall be maintained showing the date and time catering arrangements were made, the name of the person or
organization making the arrangements and the approximate number of persons to be accommodated.

Emphasis added. Both shooting victim Asa Thompkins and assault victim India Hamm were non-members who were served
alcohol.8 After the shooting, licensee was cited for selling alcohol to nonmembers on four separate occasions. Yet licensee produced
no records establishing that these nonmembers were served while attending a catered event or even that a catered event occurred
on the dates in question.
On September 18, 2011, Brandon Massie left the club and struck his girlfriend in front of police officers. Massie resisted arrest

and kicked the door of the police vehicle. (BH - 39)9 Charges were dropped because his girlfriend failed to testify. (BH – 40)
On March 17, 2012, Hamm was attacked inside the bar, resulting in injury to her eye. Security escorted her outside and the

police walked her to her car. The attacker pled guilty and was sentenced to probation. Hamm testified she was not a club member
and frequented the club approximately four times a month, despite being under twenty-one. (BH – 24, 25) On the evening in ques-
tion Hamm paid $20.00 to gain entry to the club and was served alcohol. (BH – 24, 25, 29, 30)
In the early morning hours of May 6, 2012, police were dispatched to the club in response to a report of shots fired. The inci-

dent involved two victims. The body of Dante Hawkins, deceased, was found within 300 feet of the licensed premises, surrounded
by shell casings. Hawkins had been in the club prior to the shooting and was underage. (BH - 22, 23) Thompkins, the other victim,
was shot inside the club, rendering him paralyzed. (HT-38) While Thompkins lay on the floor, he heard someone attempting to
direct people to move him outside. That did not occur because his brother objected. Although Thompkins was not a member of the
club, he had been admitted, upon the payment of $40.00, and served alcohol.
After the shooting licensee received a citation for selling alcohol to non-members on June 9, July 14, September 8 and

November 17, 2012, and selling alcohol after hours. Licensee admitted the charges and paid the fine imposed. (BH – 5) Licensee
did not produce any evidence the club was hosting a catered event on the dates in question.
I agree with the Board’s position that one would expect to see evidence of substantial changes in response to the shooting in

order to insure the safety of licensee’s patrons. Practices such as age verification and metal detection had been in place in the
club for several years and were not taken in response to the shooting. Licensee neglected to take some basic measures to prevent
further problems. Weeden took over security after the shooting. (HT-25-27) He attempted to establish that licensee had taken
substantial steps to address the club’s problems. But a review of his testimony reflects that little has changed since the shooting.
Weeden testified that although there was a metal detector in use before the shooting, personnel who operated it did not know how
to use it. Nor was it calibrated or checked to see if it was properly working, even though a constable certified under Act 235 checked
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it before the shooting. Before the shooting licensee employed seven to ten inside security guards, two to three certified outside
guards, and five off-duty police officers outside. (HT - 30, 31) After the shooting there were ten in-house guards, three certifieds
outside and no more than five off-duty police officers in uniform. (HT - 30, 34, 35) Weeden’s testimony failed to support an increase
in security personnel following the shooting.
Despite the recommendation that surveillance footage be monitored in real time, the tapes were reviewed only weekly. (HT -

37) Licensee continues to use metal wands, but not an ID scanner, which shows whether the ID card is valid and also whether the
holder is the subject of an outstanding warrant. (HT- 45-46) Knowing whether a person possesses a valid license and/or has an
outstanding arrest warrant, however, would be important information to have in determining whether to admit him/her to the club.
Weeden detailed the process for entering the club. While security was being more vigilant after the shooting, by patting entrants

down and having them empty their pockets as they went through the metal detector, entrants also had to go through the metal
detector before the shooting. Detective Wright testified he had not seen licensee’s staff use a membership list “in a while,” or use
a transaction device scan, although they inspected IDs. (BH - 55,56)
Licensee failed to explain why its employees were not RAMP certified, surveillance footage was not monitored in real time or

why it failed to purchase an ID scanner. There was no testimony as to detailed procedures or records for scheduling catered events,
even though Robinson testified they have catered events most Fridays and Saturdays. There was no surveillance footage intro-
duced of people entering the club and producing membership cards, or showing that security consulted a membership list.
The PLCB’s findings of fact as to licensee’s citation and incident history were clearly supported by the evidence. Based on the

foregoing, there was clearly substantial evidence to support my finding of operational deficiencies in running the club as well as
licensee’s failure to take timely and substantial measures to remedy them, warranting my decision to deny licensee’s appeal and
affirm the PLCB.

BY THE COURT:
/s/O’Brien, J.

Dated: March 4, 2015

1 The letter was admitted provisionally at the July 18, 2014, hearing. In my Order of December 19, 2014, I overruled the PLCB’s
objection to the introduction of the letter.
2 Although Findings of Fact 1(b), 3(b), and the PLCB’s Opinion, at page 19, refer to nine disturbances at the club, the PLCB’s
Opinion goes on to state that evidence of only three was presented to the hearing examiner. At the hearing before me, the parties
stipulated that evidence of only three incidents was presented, but the homicide incident involved two victims. (HT – 3,4)
3 “HT” refers to the transcript of the hearing before me.
4 It should be noted that the second paragraph of the letter initially refers to the “Serenity Club.” However, the last sentence of that
paragraph refers to the “Greater Pittsburgh Social Club.”
5 Responsible Alcohol Management Program, 47 P.S. §4-471.1.
6 See Proposed Conclusions of Law 4-8 of the Recommendation of the hearing examiner.
7 See the PLCB’s Opinion, Discussion section, at page 25.
8 The incidents involving Thomkins and Hamm are described on page 5-6 herein.
9 “BH” refers to the transcript of the hearing before the PLCB.

Commonwealth of Pennsylvania v.
Jon Lee

Criminal Appeal—Homicide—Suppression—Sufficiency—Weight of the Evidence—Decertification—Production of a Witness—
Jury Instructions—Miranda Warnings—Custodial Interrogation

17 year-old convicted of third degree murder and other offenses challenges, among other things, the decertification process.

No. CC 0010514-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—February 26, 2015.

OPINION
PROCEDURAL HISTORY
By Criminal Information filed at No. CC2012-10514 on August 24, 2012, Mr. Jon Lee, “Defendant” was charged with Criminal

Homicide 18 Pa.C.S. §2501(a); Robbery-Serious Bodily Injury 18 Pa.C.S. §3701(a)(l)(i)or(ii); and Criminal Conspiracy 18 Pa.C.S.
§903(a)(l).
On March 7, 2013, Defendant filed a Petition to Transfer Jurisdiction from Criminal to Juvenile Court. On April 15, 2013, counsel

for Defendant filed an Amended Omnibus Pretrial Motion that included a formal motion for discovery requesting information on
a potential witness to be called at the hearing on the Petition to Transfer. On April 22, 2013, a hearing was held on the Petition to
Transfer. On April 22, 2013, a hearing was held on the motion before the Honorable Jeffrey A. Manning. Motion Hearing
Transcript, “MHT”.
On May 28 and 30, 2013, Judge Manning presided over a hearing on the Petition to Transfer Jurisdiction to Juvenile Court.

Decertification Hearing Transcript, “DHT”. By Order of Court dated June 27, 2013, filed on July 1, 2013, Judge Manning denied
the Petition to Transfer Jurisdiction.
Pursuant to a motion by the Commonwealth, this case was joined for trial with the cases of co-defendants, Devele Reid and

Brandon Lind. Another co-defendant, Dmetrei McCann, entered into an agreement with the Commonwealth in which his case was
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transferred to juvenile court. He pleaded guilty to Third Degree Murder, Robbery, and Criminal Conspiracy, in exchange for
testifying against his co-defendants.
On July 17, 2013, an Amended Omnibus Pretrial Motion was filed by counsel for Defendant. On November 25, 2013, a hearing

was held on the Omnibus Pretrial Motions before the Honorable Jeffrey A. Manning. Pretrial Motions Hearing Transcript, “PHT”.
At the conclusion of the hearing, Judge Manning denied the Motion to Suppress. PHT at p. 63.
On December 5, 2013, Defendant proceeded to a jury trial while his co-defendants proceeded to a non-jury trial before this

Court. Defendant was represented by Assistant Public Defender Aaron Sontz, Esquire. At the conclusion of the trial on December
13, 2013, the jury adjudged Defendant guilty of Third Degree Murder, Robbery and Criminal Conspiracy. Jury Trial Transcript,
“TT” at p.p. 983-987.
This Court found co-defendant, Devele Reid, guilty of Second Degree Murder, Robbery, Criminal Conspiracy and Carrying a

Firearm Without a License. TT at p. 987. This Court found Mr. Lind guilty of Third Degree Murder, Robbery, and Criminal
Conspiracy. TT at p. 988.
On March 3, 2014, counsel for Defendant filed a Motion for an Evidentiary Hearing.
After a hearing on March 13, 2014, this Court sentenced Defendant as follows: At Count 1, Murder of the Third Degree - a period

of 14 to 30 years imprisonment; at Count 2, Robbery - a concurrent period of 5 to 10 years imprisonment; at Count 3, Conspiracy-
a concurrent period of 4 to 8 years imprisonment. In addition, Defendant was ordered to comply with DNA registration and
complete a GED program. Sentencing Transcript, “ST”.
On March 17, 2014, counsel for Defendant filed Post Sentence Motions which included a Motion to Reconsider Sentence, a

Motion for Judgment of Acquittal, and a Motion for a New Trial.
On June 11, 2014, an evidentiary hearing was held on the issue of the Commonwealth’s failure to subpoena a potential witness,

Michael Shearn, on behalf of the defense, pursuant to an order by Judge Manning. Evidentiary Hearing Transcript, “EHT”.
By Order of Court dated July 2, 2014, the defense Post Sentence Motions were denied.
On August 1, 2014, Defendant filed a Notice of Appeal in the Superior Court of Pennsylvania. By Order dated August 6, 2014,

this Court ordered Defendant to file a Statement of Errors Complained of on Appeal pursuant to Pa. R.A.P. 1925(b). Defendant filed
a Concise Statement of Matters Complained of on Appeal October 27, 2014.

STATEMENT OF ERRORS ON APPEAL
Defendant’s Concise Statement lists the following issues (abbreviated herein) for appellate review:

1. The Court erred when it declined to transfer his [Jon Lee’s] case from the Criminal Division of the Allegheny County
Court of Common Pleas to the Juvenile Section of the Family Division of the Allegheny Court of Common Pleas.

2. The Court erred in denying suppression of Mr. Lee’s statements that the police gained illegally.

3. The Court denied Mr. Lee of his Constitutional right to compel the presence of a witness at his Decertification Hearing
by denying Mr. Lee’s request for Michael Shearn’s home address and failing to enforce the Commonwealth to serve
Mr. Shearn a subpoena.

4. The Court violated Mr. Lee’s rights to Due Process and a Fair Trial guaranteed to him under both the United States and
Pennsylvania Constitutions, as co-defendant, Dmetrei McCann and the Commonwealth memorialized an agreement for
him to plead guilty to third degree murder, robbery, and criminal conspiracy and testify in exchange for the government’s
agreement to transfer jurisdiction of his case to Juvenile Court.

5. This Court erred in not granting defense counsel’s objection to the jury instruction on third degree murder, as the
evidence presented did not support the charge.

6. The evidence presented by the Commonwealth was insufficient, by law, to convict Mr. Lee of third degree murder
through accomplice liability.

7. The Commonwealth failed to present sufficient evidence that Mr. Lee conspired to commit robbery.

8. This Court erred in accepting the verdict, as it was against the weight of the evidence.

FINDINGS OF FACT
On June 18, 2012, Michael Shearn, his brother, co-defendant Brandon Lind, and Defendant were driving around in Lind’s car.

TT at p.p. 80 & 137. Lind was driving, Defendant was in the front passenger seat, and Shearn was sitting in the back. TT at p. 87.
While they were driving, Defendant received a phone call. TT at p. 81. Defendant told the other occupants of the car that Devele
Reid wanted to “hit a lick” or commit a robbery. TT at p.p. 88 & 137. Shearn, Defendant, and Lind then picked up Dmetrei McCann
on the way to Edgewood. TT at p.p. 90 & 331-332. McCann was sitting behind the driver’s seat. TT at p. 90. According to Shearn,
Defendant told McCann what Reid wanted to do and McCann agreed to it. TT at p.p. 90, 138, & 334.1

Reid called Defendant again and told Defendant where to pick him up. TT at p. 139. The group then drove to the Swissvale
Police Station and parked, waiting for Reid. When Reid arrived, he asked if the others knew of anyone they could hit. TT at p. 92.
Lind suggested a number of people, including victim, Jordan Coyner. TT at p. 93. Lind and Coyner went to school together. TT at
p. 127. Shearn testified that he didn’t know Coyner, but he knew of him, that he had “good marijuana” and made good money. TT
at p. 123. He was chosen as the target because he was a “drug kingpin.” TT at p.p. 123 & 125.
The group then drove to Homewood. TT at p.p. 93 & 336. Reid got out of the car, entered a house, and returned with a firearm.

TT at p.p. 94 & 141. McCann identified the weapon as a semi-automatic. TT at p. 337. Shearn, Defendant, and McCann were in the
back seat. TT at p.p. 94 & 140. Reid passed the gun to Shearn, Defendant, and McCann in the back seat. TT at p. 94. Shearn refused
to accept the gun. TT at p.p. 95 & 144. Defendant took the gun and pulled down the back of the seat to put the gun in the trunk. TT
at p.p. 95, 144, & 339. Meanwhile, Shearn and Lind texted Mr. Coyner from Shearn’s phone. TT at p. 97. The pair used his phone
because Defendant’s phone was dead, McCann’s was frozen, and Lind’s and Reid’s were traceable. TT at p. 131. Shearn admitted
that he sent the first text, although he had not previously acknowledged texting Coyner at all. TT at p.p. 131-133. The first text to
Coyner claimed to be from Defendant, asking for marijuana. TT at p. 160. Shearn admitted that he didn’t want the call to be traced
to him. TT at p. 162. As they drove, Reid told the group about “old licks” to make them more comfortable. TT at p.p. 146 & 366.
According to McCann, Defendant knew that they were going to commit a robbery. TT at p. 370.
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They drove to a cul-de-sac in an area near Robinson Township. TT at p. 96, 14 7 & 448.2 Lind pointed out Coyner’s house. TT at
p. 148. Reid, Defendant, and McCann got out of the car while Shearn and Lind remained inside. TT at p.p. 96, & 148. Defendant
removed the gun from the trunk and gave it to Reid. TT at p. 100. McCann was given an Air Soft pellet gun from the glove box in
the middle console. TT at p.p. 100, 149 & 350.3 Defendant had no weapon at all. TT at p. 100. McCann testified that Lind dropped
them off in front of Coyner’s house and drove further down the street. TT at p. 340. Defendant and McCann stood at the top of the
driveway by the bushes, and Reid went behind the house. TT at p. 340. Neither Defendant nor McCann ever entered the house. TT
at p.p. 357 & 449. They were acting as lookouts. TT at p. 370.
Defendant and McCann heard a gunshot and saw Reid running toward them from the back of the house. TT at p.p. 449, 340,

355. All three started running toward the car. TT at p. 340. McCann and Defendant climbed into the back seat and Reid got into
the front. TT at p. 99. Reid handed the gun to Defendant, who put it back into the trunk. TT at p.p. 99 & 342. When the others asked
what had happened, Reid told them that Coyner’s father had stepped out and that Reid had shot him in the shoulder. TT at p.p. 101,
152, & 340-41. (In reality, Reid shot and killed the robbery victim, Jordan Coyner.) Reid had taken three grams of marijuana and
a firearm from the house. TT at p. 153. Shearn deleted the messages on his cell phone and Lind smashed the phone, throwing it
from the car. TT at p.p. 105, 108, 154, & 381. Shearn admitted that he was afraid of the police tracing it. TT at p. 155. They drove
back to Homewood where Reid dropped off the gun. TT at p.p. 102 & 342. They then dropped off Reid in Swissvale and returned
to Shearn’s father’s house. TT at p.p. 342 & 103. McCann walked home from there. TT at p. 343.
David Zacchia, an officer with the Swissvale Police Department, was working on the 7 to 3 shift on June 18, 2012. TT at p. 387.

He got the call from county dispatch that a homicide in Kennedy Township might be connected to suspects in Swissvale. TT at p.
388. He was told to be on the lookout for a maroon Chevy Malibu or Impala. TT at p. 388; SHT at p.p. 6-7. At about 10:00 p.m. he
found the vehicle on Monroe Street, and was advised to watch it. TT at p.p. 388; SHT at p. 8. When the car began to move, Officer
Zacchia made a traffic stop. TT at p.p. 389; SHT at p. 9. The driver, Brandon Lind, was alone in the car. TT at p. 389; SHT at p. 9.
Lind’s stepfather and brother (Shearn) came out of the house. TT 390; SHT at p.p. 9-10. Then Defendant came out of the house. TT
at p. 390; SHT at p. 10. Defendant spoke with Lind and Shearn’s stepfather, but did not contact his own parents. TT at p. 400. Officer
Zacchia was told to detain Lind, Defendant and Shearn at the Swissvale police station until the county police arrived to take them
into custody. SHT at p.10.
Another officer transported Defendant, Lind, and Shearn to the Swissvale police station. TT at p. 391; SHT at p. 11. Before plac-

ing Defendant in the police vehicle, Defendant was frisked and placed in handcuffs. TT at p. 392; SHT at p. 12-13. Officer Zacchia
acknowledged that they were not free to leave at that point. SHT at p. 13. The officer agreed that this was functionally equivalent
to an arrest. TT at p. 394. Officer Zacchia conceded that he did not read Defendant his Miranda rights. TT at p. 396. Officer Zacchia
said that when there is an incident happening, the practice is to handcuff people until the incident is sorted out. TT at p. 398. He
said he had just received a call to detain a car and anyone in it. TT at p. 399. Further, he claimed that it is department policy to
handcuff anyone being transported in a police vehicle for the sake of officers’ safety. TT at p.p. 399- 400.
Defendant, Shearn and Lind were later taken to the Allegheny Police Homicide Unit offices. TT at p.p. 104 & 198; SHT at p. 37.

When Defendant was placed in the interview room at 1:00 a.m. to speak to the Allegheny County police, Defendant was not in hand-
cuffs and the door was not locked. TT at p. 511; SHT at p.p. 24, 27, & 40. Defendant was offered food and water, and was allowed
to use the restroom. SHT at p. 47. There were numerous breaks during the interview. SHT at p.p. 43 & 47. Detective Langan and
Detective Mayer testified that, at the time, Defendant was considered to be a potential witness rather than a suspect. TT at p.p.
444, 512; SHT at p. 24. Defendant was asked to give an accounting of where he was the previous evening. SHT at p.p. 25 & 42. The
detectives knew that Defendant was 16 years old. SHT at p. 42. Because of his status as a witness, Defendant was not given Miranda
warnings. TT at p. 513; SHT at p. 25. Further, since Defendant was neither in custody, nor being interrogated, the police did not
require a parent to be present. TT at p. 518. Detective Mayer recalled that he told both Defendant and Mr. Stevens, who was
Shearn’s and Lind’s stepfather, all three boys were free to leave. SHT at p. 39. In fact, Defendant never asked to call a parent. TT
at p. 542. According to Detective Mayer, Defendant agreed to provide a recorded statement. SHT at p. 33. After he finished giving
his statement at 4:00 a.m., he was released. SHT at p.p. 33, 41, & 43-44.
In his recorded statement, Defendant said that he made contact with a person identified in his statement only as a “black male.”

TT at p.p. 446-447. Defendant said that the person told him that he “was trying to hit a lick on someone.” TT at p. 448. Along with
Shearn and McCann, they went to see a local…drug dealer” known as “Stump.” TT at p. 448. Defendant said that he and McCann
got out of the car and walked to Stump’s house. TT at p. 449. He and McCann remained outside while the other man went inside.
TT at p. 449. After a few minutes, Defendant heard a gunshot, and the other man came running toward them. TT at p. 449. Back
in the car, the man said that he had shot someone’s father in the shoulder. TT at p. 450.
Kenya Allen, Defendant’s mother, said that she discovered that her son was in custody around 10:30 or 11 on the night of June

18, 2012. TT at p.p. 752-753. Allen followed Joe Stevens, Lind and Shearn’s stepfather, to the police station. TT at p. 753. According
to Allen’s testimony, she remained there until 5 in the morning, but no one spoke to her. TT at p. 756.
On June 21, 2012, the police came to Ms. Allen’s house and asked to speak with Defendant. TT at p. 757. Allen drove Defendant

to Allegheny County Homicide and was present while a detective read Defendant’s previous statement back to him. TT at p. 758.
Allen said that one of the detectives told Defendant that Lind had blamed the incident on Defendant. TT at p. 759. Both Allen and
Defendant had signed a waiver of Miranda warnings at that point. TT p. 759. Defendant was then arrested. TT at p. 760.
According to Detective Louis Ferguson, the district attorney’s office makes the decision about filing charges in homicide cases.

TT at p. 634. Detective Ferguson testified that while it is practice to give Miranda forms to all witnesses, it’s not department policy.
TT at p. 643.
Shearn also was interrogated by the police for at least three hours at the Allegheny Police Homicide Unit office. TT at p. 120.

At some point, he was read his Miranda rights. TT at p. 128. His stepfather, Joseph Stevens, was present. TT at p. 129. Shearn told
one of the detectives that he didn’t know that Reid had a gun and that they just wanted to buy marijuana. TT at p. 104. He later
acknowledged that was a lie. TT at p.p. 104-105. Shearn denied that he was threatened by the detectives. He also asserted that they
never specifically asked for information against Reid or the Defendant. He further denied that they told him that his freedom
hinged on incriminating Defendant. TT at p.p. 171-172. Shearn testified that he didn’t recall Defendant’s parents being there when
he was questioned. TT at p.p. 209-210.
Shearn was released after his initial interview, but he decided to return two days later. TT at p. 106. At that point, he said he

told the truth about what had really happened. TT at p. 106. Shearn claimed that he had lied in his first statement to police to
protect his brother, Lind. TT at p.p. 132 & 135. In that second statement to police, when Shearn was asked whose idea it was to “hit
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a lick,” he said that Defendant first mentioned it to him after talking with Reid. Shearn attributed the original idea to Reid. TT at
p.p. 185 & 211. However, Shearn heard only Defendant’s side of the conversation and didn’t know what Reid said. TT at p. 213.
Shearn was not arrested or charged with any crimes relating to the incident. TT at p. 108.
Shearn left the Swissvale area about a week after giving his second statement to police. TT at p. 109. He moved first to Arkansas,

and later to and undisclosed location. TT at p. 109. While he was away, he had a Facebook conversation with someone identified as
William McCann, Dmetrei McCann’s cousin. TT at p. 110. Shearn told William McCann that he hadn’t been arrested because his
father knew someone in the homicide office. TT at p. 111. Shearn testified that was a lie, but be said it to avoid ridicule. TT at p.p.
111-208. Shearn averred that he hadn’t been charged because he told the truth. TT at p. 16.
McCann was also brought in and questioned by police on June 19, 2012. TT at p. 343. His mother and stepfather were present.

TT at p. 343. In his initial statement, he told police only that they were going to buy weed from Coyner. TT at p. 359. He omitted
the plan to commit a robbery. TT at p. 359. He returned on June 27, 2012, to give another statement, with his lawyer present. TT
at p. 344. He testified that at that time he was offered a deal - pleading guilty to third degree murder in the juvenile system in
exchange for his testimony. TT at p. p. 344 & 347. He entered into the agreement on March 25, 2013. TT at p. 381.

DISCUSSION
I.
Defendant contends that this court erred in denying his request for decertification. The Juvenile Act, 42 Pa.C.S. §6301

et. seq., vests original jurisdiction for murder and other specified offenses with the criminal courts. When a case goes directly
to criminal court, the juvenile may request treatment within the juvenile system through a transfer process of “decertification.”
Commonwealth v. Aziz, 724 A.2d 371, 373 (Pa. Super. 1999). Discretion in the decertification is vested in the trial judge, and the
burden of proof to justify transfer is placed on the juvenile. Commonwealth v. Cotto, 753 A.2d 217 (Pa.2000). In order to meet
the burden of proof, “the child shall be required to establish by preponderance of the evidence that the transfer will serve the
public interest.” 42 Pa.C.S. §6322(a); Commonwealth v. Sanders, 814 A.2d 1248 (Pa. Super. 2003), appeal denied, 827 A.2d 430
(Pa. 2003).
In determining whether to transfer a case to the juvenile system, the court is to consider the following statutorily set factors:

A) the impact of the offense on the victim or victims;
B) the impact of the offense on the community;
C) the threat to the safety of the public or any individual posed by the child;
D) the nature and circumstances of the offense allegedly committed by the child;
E) the degree of the child’s culpability;
F) the adequacy and duration of the dispositional alternatives available under this chapter and in the adult criminal
justice system; and
G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following factors:
I) age;
II) mental capacity;
III) maturity;
IV) the degree of criminal sophistication exhibited by the child;
V) previous records, if any;
VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts by the
juvenile court to rehabilitate the child;
VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;
VIII) probation or institutional reports, if any;
IX) any other relevant factors; ...

42 Pa.C.S. §6355(a)(4)(iii).

Instantly, the decertification hearing record establishes that Judge Manning heard and was persuaded by a number of signifi-
cant and relevant factors in finding that Defendant did not belong in a juvenile setting. Both the defense and prosecution expert
witnesses testified as to Defendant’s below average IQ of 88, his immaturity, his drug abuse (marijuana), and his assaultive and
disruptive behavior problems at home and at school. DHT at p.p. 12, 15, 22, 24, 30, 43, 47-49, 114-115, 123, & 173-177. His mother
had thrown him out of the house when he was just 16 years old. DHT at p.p. 24-25, 45, & 118. Dr. Wright, expert witness for the
prosecution, testified that Defendant refused to respond, or gave equivocal answers to questions regarding his background and the
nature and degree of his involvement in the crimes. DHT at p.p. 115-116, 121-122, & 143. Defendant related inconsistent versions
of incidents of fighting with family members and classmates, and minimalized his role in those incidents. DHT at p.p. 42-43, 115-
117, 132, & 136-137.
Dr. Wright opined that Defendant’s uncooperative conduct showed a lack of insight as to his culpability and need for rehabil-

itation. DHT at p.p. 122, 177. Dr. Applegate, expert witness for the defense, also said that Defendant lacked insight into his
aggressive behavior. DHT at p. 14. While Defendant did attend a court-ordered anger management class, he never sought or
received any other treatment for his behavior problems. DHT at p.p. 116-117. Although it does appear that Defendant had only
one juvenile adjudication arising out of an argument with his mother, and did not exhibit a high level of criminal sophistication,
evidence was presented that he participated in the planning and commission of the robbery. DHT at p.p. 17-18, 31, 53-55, 62-64,
120, 123-124, 129, 131, 148-149, 155-158, & 162-170. According to Dr. Wright, all of these factors, combined with the fact that he
lacked a stable and supportive home environment, made him less amenable to treatment in the juvenile system. DHT at p.p. 21-22,
24, 113-114,117-118,121-124, & 138.
At the time of the offense, on June 18, 2012, Defendant was 16 years, 4 months old. At the time his case was disposed of in

December of 2013, he was 17 years, 10 months old. Based on Defendant’s age, his aggressive and maladaptive behavior issues,
unsupportive family structure, substance abuse, and Defendant’s involvement in the crimes charged, none of the dispositional
alternatives available under the Juvenile Act were adequate to provide secure supervision, and to effectively rehabilitate him to
deter further unlawful conduct. DHT at p.p. 121-124, 175-177. The court properly exercised its discretion in determining that the
less than four years of supervision that Defendant would have had in the juvenile system would have been insufficient to address
the factors that caused Defendant to be involved in a robbery and murder of a drug dealer at such a young age.
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II.
Defendant avers that the court erred in denying the motion to suppress his statements to the police. Specifically, he claims that

the failure to provide him with Miranda warnings violated his Fifth Amendment right against self-incrimination. See Miranda v.
Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966). This claim focuses on the circumstances surrounding his interview by detectives, after
he was picked up by the police, and ultimately taken to the Allegheny County Police Homicide Unit offices for questioning.
If a person is not advised of his Miranda rights prior to custodial interrogation by law enforcement officers, evidence resulting

from such interrogation cannot be used against him. K.Q.M, 873 A.2d 752, 755 (Pa. Super. 2005), citing In Re R.H., 791 A.2d 331,
333 (Pa. 2002). Juveniles, as well as adults, are entitled to be apprised of their constitutional rights pursuant to Miranda. Id. A person
is deemed to be in custody for Miranda purposes when “[he] is physically denied of his freedom of action in any significant way
or is placed in a situation in which he reasonably believes that his freedom of action or movement is restricted by the interroga-
tion.” Id. “Interrogation is defined as police conduct calculated to, expected to, or likely to evoke [an] admission.” Commonwealth
v. Heggins, 809 A.2d 908,914 (Pa. Super. 2002).
The standard to be applied to juvenile confessions is as follows:

The requirements of due process are satisfied, and the protection against the use of involuntary confessions which law
and reasons demand is met by application of the totality of the circumstances analysis to all questions involving the waiver
of rights and the voluntariness of confessions made by juveniles. All of the attending facts and circumstances must be
considered and weighed in determining whether a juveniles’ confession was knowingly and freely given. Among those
factors are the juvenile’s youth, experience, comprehension, and the presence or absence of an interested adult.

Commonwealth v. Williams, 504 Pa. 511, 475 A.2d 1283, 1288 (1984).

The testimony in this case establishes that Defendant was not a suspect during his detainment by the Swissvale Police, or his
interview with Allegheny County detectives. Officer David Zacchia acknowledged that, when he detained Defendant, he patted him
down and put him in handcuffs. TT at p. 392. He also conceded that he did not read Defendant his Miranda rights at this time. TT
at p. 396. This detention, however, did not trigger the need to administer a Miranda warning since Defendant was not under arrest,
but was believed to be an eyewitness. SHT at p. 24. Officer Zacchia was directed to detain a car and anyone in it. TT at p. 399.
Further, Officer Zacchia explained that it is department policy to handcuff anyone being transported in a police vehicle for the sake
of officers’ safety. TT at p.p. 399-400. By the time Defendant was interviewed by the Allegheny County detectives, he was no longer
handcuffed and would have been free to leave at any time. Commonwealth v. Davis, 331 A.2d 406, 407 (Pa. 1975) (Miranda is not
triggered by questioning that is not part of a custodial interrogation).
Likewise, the treatment that Defendant received during his interview with Allegheny County detectives was consistent with his

status as a possible eyewitness. Defendant was not in handcuffs, the interview room was not locked, he was given numerous breaks,
provided with food and drink, and told that he was free to leave. TT at p.p. 511; SHT at p.p. 24, 27, 39, 40, 43, & 47. Detective Langan
confirmed that, at the time, Defendant was considered to be a potential witness rather than a suspect. TT at 444 & 512. Because of
his status as a witness, Officer Langan did not give Defendant Miranda warnings. TT at p. 513. For the same reason, there was no
reason for a parent to be present during the interview. TT at p. 518. Defendant was released after giving a recorded statement.
SHT at p.p. 33, 41, & 43-44. He was not charged until two days later when his mother drove him to the police station, at which time
he signed a waiver of Miranda warnings. TT at p.p.758-759. Based on a totality of the circumstances, Defendant was not subject to
a custodial interrogation requiring Miranda warnings. In re V.H, 788 A.2d 976 (Pa. Super. 2001).

III.
Defendant next asserts that he was denied his Constitutional right to compel the presence of a witness at his Decertification

Hearing. Under the Pennsylvania Constitution, an accused’s rights of confrontation and compulsory process attach pre-trial. Const.
Art. 1, §9. See also, Commonwealth v. Mejia-Arias, 734 A.2d 870 (Pa. Super. 1999). A criminal defendant’s constitutional right to
compel the attendance of witnesses, while fundamental, is not absolute. Commonwealth v. Banks, 946 A.2d 721, 724 (Pa. Super.
2008). In order to be entitled to compulsory process for obtaining witnesses, a defendant must establish that the person to be
produced has relevant or material testimony of the issues in question. Commonwealth v. Bruner, 564 A.2d 1277 (Pa. Super. 1989).
Defendant requested contact information for eyewitness Michael Shearn in order to interview him and subpoena him for the

Decertification Hearing. At a hearing on Defendant’s discovery motion, Judge Manning ruled that the Commonwealth did not have
to provide the contact information to the defense. Instead, the court ruled that defense counsel should give the subpoena to the
prosecutor to serve on Mr. Shearn. MHT at p.p. 2 &. 7.
At the Decertification Hearing, the prosecutor conceded that although defense counsel had submitted a subpoena, the

Commonwealth had not served it on Mr. Shearn, nor had the Commonwealth moved to quash it. DHT at p. 92. In fact, Mr. Shearn
was in Arkansas at the time of the hearing. DHT at p. 183. The Commonwealth requested that the defense make an offer of proof
as to why Mr. Shearn’s testimony would be relevant in the decertification proceedings. DHT at p. 183. Defense counsel argued that
Mr. Shearn’s testimony would establish that his involvement and the involvement of others in the incident in question showed a
much greater degree of criminal sophistication than Defendant. DHT at p. 183. Defense counsel also sought to establish that
despite Mr. Shearn’s involvement in the incident, he was not charged with any crimes because of a family contact with the police.
SHT at p. 185. It is apparent that it is the position of the defense that Defendant was no more culpable than Mr. Shearn, and there-
fore, the public interest would be served by decertifying Defendant to Juvenile Court. SHT at p. 186. Judge Manning sustained the
Commonwealth’s objection to Mr. Shearn’s presence upon finding that his testimony was irrelevant for purposes of the decertifi-
cation proceedings. DHT at p. 186. Pursuant to the Defendant’s motion, this court allowed defense counsel to further develop his
offer of proof with regard to the relevance of Mr. Shearn’s testimony to his petition to transfer from criminal to juvenile proceed-
ings. The prosecutor confirmed that she stipulated to Michael Shearn’s testimony at the preliminary hearing. EHT at p. 6. She also
conceded that the Commonwealth did not serve or move to quash the defense subpoena to compel Mr. Shearn’s presence at the
decertification hearing. EHT at p.p. 7, 17-18. Defense counsel reiterated the arguments he made at the decertification hearing.
EHT at p.p. 12, 15, & 21.
A defendant fails to demonstrate a violation of his constitutional right to compel the attendance of witnesses merely by showing

he was deprived of their testimony. United States v. Valenzuela-Bernal, 458 U.S. 858, 867, 102 S.Ct. 3440, 346 (1982). To the
contrary, the defendant “must make some plausible showing of how [the witnesses’] testimony would have been both material and
favorable to the defense.” Id.Here, Defendant was unable to demonstrate that the proposed testimony was either material or favor-
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able to his petition to transfer proceedings to juvenile court. The extent of Mr. Shearn’s involvement in the incident, and his degree
of criminal sophistication, were not probative of Defendant’s culpability, criminal sophistication, and amenability to treatment as
a juvenile. The connection that counsel sought to make was logically unsound.
In any case, Defendant was not deprived of any arguable benefit of Mr. Shearn’s testimony. Mr. Shearn’s testimony at the

preliminary hearing was submitted by the Commonwealth and used extensively by the defense in cross-examining the
Commonwealth’s expert witness. DHT at p.p. 130, 151-152, 154-157, & 184-185. Defense counsel was able to make the point that
Dr. Wright’s analysis was based upon the co-defendants’ statements, which indicated Defendant initiated, planned and actively
participated in the crimes, rather than on Mr. Shearn’s and others’ statements which indicated that Defendant played only a minor,
passive role. Counsel also was able to show that Mr. Shearn, who was not charged, appeared to display an equal if not greater level
of criminal sophistication than Defendant. The only matter that the defense was precluded from developing was the reason why
Mr. Shearn was not charged with any crimes arising from the incident. However, as Judge Manning astutely asserted, although that
point was relevant to impeaching Mr. Shearn’s credibility, it had nothing to do with the decertification proceedings. DHT at p. 185.

IV.
Defendant also complains that he was denied due process and a fair trial as a result of the Commonwealth’s entering into an

agreement with co-defendant Dmetrei McCann whereby, Mr. McCann’s case would be transferred to the jurisdiction of the juve-
nile court. As part of the agreement, Mr. McCann would plead guilty to Third Degree Murder, Robbery, and Criminal Conspiracy
in exchange for his testimony against Defendant and the other codefendants. Defendant specifically claims that because of the plea
agreement, Mr. McCann’s testimony against Defendant was illegally gained, and that it was unfair that Mr. McCann’s case was in
effect automatically transferred to Juvenile Court, whereas Defendant was subjected to the decertification process.
Evidence that a witness has entered into a plea agreement in exchange for his or her testimony implicating a defendant is

relevant to show a witness’s bias, interest and motive to fabricate testimony. Commonwealth v. Evans, 512 A.2d 626 (Pa. 1986).
However, this court has found no authority to support Defendant claim that such an agreement with one co-defendant renders his
testimony against the other co-defendants unlawful. Notably, the Commonwealth made an offer of a general plea to Third Degree
Murder, Robbery, and Criminal Conspiracy as an adult in exchange for his testimony against Brandon Lind and Devele Reid, but
Defendant turned it down. DHT at p. 2-5.
In addition, this court has found no authority limiting the Commonwealth’s actions with regard to constructing, negotiating and

extending plea offers. “In Pennsylvania, the disposition of criminal charges by agreement between the prosecutor and the accused,
…is an essential component of the administration of justice. Properly administered, it is to be encouraged.” Commonwealth v.
Parsons, 969 A.2d 1259 (Pa. Super. 2009) (en banc). The plea process is governed by Pennsylvania Rule of Criminal Procedure 590.
Pursuant to Rule 590, the Commonwealth and a criminal defendant are free to enter into an arrangement that the parties deem
fitting. The parties can enter into an ‘open’ plea agreement in which there is no negotiated sentence, or the parties may agree on
a specific sentence or on a sentencing recommendation from the Commonwealth. Commonwealth v. Parsons, supra. As a result,
the Commonwealth is free to remove, modify, and reduce charges, as well as propose general or specific sentencing terms.
Notably, although the imposition of a particular sentence is also within the sole discretion of the trial judge, the Commonwealth

may offer specific terms of probation and/or imprisonment, or sentencing alternatives as part of a plea agreement. The trial judge
then has the discretion to reject the terms of the plea offer. Commonwealth v. White, 787 A.2d 1088 (Pa. Super. 2001). By this means,
the trial judge retains legal authority over jurisdictional and sentencing matters. Even if the Commonwealth did lack the authority
to effectuate the transfer of Mr. McCann’s case to Juvenile Court, the fact that it did so has no bearing whatsoever on Defendant’s
rights to due process and a fair trial. The defense position is logically untenable.

V.
Defendant further contends that this court erred in not granting defense counsel’s objection to the jury instruction on Third

Degree Murder. During discussions regarding the proposed jury instructions, counsel for Defendant asserted that if the court gave
an instruction on Third Degree Murder with respect to Defendant, it should state that the Commonwealth had to prove that
Defendant acted with malice. TT at p. 668. After this court charged the jury, defense counsel renewed the objections he made
during the charging conference. TT at p. 899.
A conviction for murder of the third degree is supportable under complicity theory where the Commonwealth proves the accom-

plice acted with the culpable mental state required of a principal actor, namely, malice. Commonwealth v. Roebuck, 32 A.3d 613,
660 (Pa. 2011). This court gave the standard jury instructions for both Third Degree Murder and Accomplice Liability. TT at p.p.
864-868. As part of the Third Degree Murder instruction, this court charged that “third degree murder is defined as any killing
with malice that is not second degree murder.” TT at p. 864. The court charged the jury that“malice” was an element of the crime
of Third Degree Murder that the Commonwealth was required to prove beyond a reasonable doubt, and defined a killing with
“malice” for purposes of Third Degree Murder. TT at p.p. 864-866. This court also correctly instructed the jury with respect to
Accomplice Liability that Defendant “may not be found liable unless it is shown as to each crime that [he] had the intent of
promoting the specific crime and then solicited, commanded, encouraged, and/or aided, and/or agreed to aid the other person in
planning or committing it.” TT at p. 867.
The instruction on Accomplice Liability initially included only the elements of Robbery with respect to Defendant. TT at p. 866-

868. During deliberations, the jury asked to see a description of the charges in writing. TT at p.935. At that point, defense counsel
asked that the Accomplice Liability instruction to be amended to include the elements of Third Degree Murder with respect to
Defendant. TT at p.p. 937, 940-943. This court thereupon added the following language to the written instructions provided to the
jury: “As to the Defendant, the Commonwealth’s theory is based upon accomplice liability as to all charges.” TT at p. 946.

The jury subsequently submitted the following question: “May we have a definition of Accomplice Liability as it pertains to
Third Degree Murder?” TT at p. 961. This court engaged in a lengthy discussion with the parties as to how best respond to the
jury’s inquiry. TT at p.p. 961-974. The jury then was instructed as follows:

Members of the jury, you have been given the charge on accomplice liability, which is found at the last two pages of the
packet the Court provided you earlier. That charge is applicable to the third degree murder charge found at pages 10 and
11. If you find the three elements of…third degree murder have been proven beyond a reasonable doubt and you find that
the Commonwealth has proven beyond a reasonable doubt the Defendant was Devele Reid’s accomplice, then the
Commonwealth has met its burden of proof as to third degree murder. However, if you find that the Commonwealth has



page 262 volume 163  no.  17

not proven beyond a reasonable doubt that Defendant acted as an accomplice of Devele Reid, you must find him not guilty
of third degree murder ....

TT at p. 976.

Defense counsel did not request that this court include any language in the charge that stated in order to convict Defendant of
Third Degree Murder as an accomplice, the Commonwealth had to prove that he acted with malice.
Furthermore, counsel did not object to the charge which incorporated his proposed language after it was given to the jury. As

such, he did not properly preserve his instant challenge to the jury instructions. See Commonwealth v. Parker, 104 A.3d 17 (Pa.
Super. 2014. Counsel failed to preserve appellate review of his claim of erroneous jury charge where counsel objected at the charg-
ing conference, but did not make a specific objection following the charge. Commonwealth v. Hazel, 822 A.2d 747 (Pa. Super. 2003).
Counsel failed to preserve for appellate review the claim that the court gave an erroneous supplemental jury instruction where
counsel did not object to it.

Even if Defendant did not waive his challenge to the jury charge, his claim fails. Third Degree Murder is a malicious killing
without proof that the specific result intended from the actions of the killer was the death of the victim. Commonwealth v. Roebuck,
supra., 32 A.3d at 624. An accomplice to Third Degree Murder intends to aid a malicious act, which results in a killing. Id., at p.625.
“The same logic that enables a murder charge against the principal binds the accomplice as well - both committed an. intentional
malicious act that resulted in the death of another.” Id. This court’s instructions fully, accurately, and properly directed the jury
that in order to find Defendant guilty of Third Degree Murder as an accomplice, the Commonwealth must prove that he had the
mental state required for the commission of the crime, while intentionally aiding another.

VI.
Next, Defendant asserts that there is insufficient evidence to sustain a conviction for Third Degree Murder, Robbery, and

Criminal Conspiracy. These contentions are without merit. The Superior Court has articulated the standard of review when an
appeal questions the sufficiency of the evidence. The Court must view all evidence admitted at trial in the light most favorable to
the Commonwealth as the verdict winner, and must determine if the evidence is sufficient to allow the fact-finder to conclude that
every element of the crime has been established beyond a reasonable doubt. Commonwealth v. Harte, 894 A.2d 800, 803-04 (Pa.
Super. 2006).

Defendant argues there was not enough evidence to sustain a conviction for Third Degree Murder based on accomplice liability
since he lacked the requisite malice to be held as an accomplice for third degree murder. The Pennsylvania Crimes Code sets forth
accomplice liability as follows:

(a) General Rule ... A person is guilty of an offense if it is committed by his own conduct or by the conduct of another
person for which he is legally accountable, or both.

(b) Conduct of Another ... A person is legally accountable for the conduct of another when: ...

(3) he is an accomplice of such other person in the commission of the offense.

(c) Accomplice Defined ... A person is an accomplice of another person in the commission of an offense if:

(1.) with intent of promoting or facilitating the commission of the offense, he:

(i) solicits such other person to commit it; or

(H) aids or agrees or attempts to aid such other person in planning or committing it.

18 Pa.C.S. § 306.

To find a defendant guilty as an accomplice, a two-prong test must be satisfied. Commonwealth v. Kimbrough, 872 A.2d 1244,
1251 (Pa. Super. 2005) citing Commonwealth v. Murphy, 844 A.2d 1228, 1234 (Pa. 2004). First, evidence must show that the defen-
dant intended to facilitate or promote the underlying offense. Id. Second, there must be evidence that he “actively participated in
the crime or crimes by soliciting, aiding, or agreeing to aid the principal.” Id. Both requirements may be established wholly by
circumstantial evidence. Id. Only “the least degree of concert or collusion in the commission of the offense is sufficient to sustain
a finding of responsibility as an accomplice.” Id. citing Commonwealth v. Coccioletti, 425 A.2d 387, 390 (Pa. 1981). No agreement
is required, only aid. Commonwealth v. Graves, 463 A.2d 467, 470 (Pa. Super. 1983).

A conviction for Third Degree Murder is supportable under a complicity theory where the Commonwealth proves the accom-
plice acted with the culpable mental state required of the principal actor. Commonwealth v. Roebuck, 32 A.3d 613 (Pa. 2011),
citing Kimbrough. The mens rea for Third Degree Murder is malice. Commonwealth v. Santos, 876 A.2d 360, 363 (Pa. 2005). Malice
has been defined as:

…wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind regardless of social
duty, although a particular person may not be intended to be injured .... Malice may be found where the defendant
consciously disregarded an unjustified and extremely high risk that his actions might cause serious bodily injury.

Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa. Super. 2001).

Here, Defendant “consciously disregarded an unjustified and extremely high risk that his actions might cause serious bodily
injury.” Id. There is no question that Defendant promoted and facilitated the underlying crime. He took an active role in planning
and attempting to carry out the robbery that led to Mr. Coyner’s shooting. He initially contacted the shooter, Devele Reid and, at
the very least, relayed the plan to “hit a lick” to his friends. He also acted as lookout for Mr. Reid during the commission of the
crime. He was part of the group that drove Mr. Reid to a location where he retrieved a weapon. Mr. Reid handed Defendant the
gun that was eventually used in the shooting, and Defendant secured it in the trunk of the car. He also gave the gun to Mr. Reid
before Reid entered the victim’s home. In other words, he knew that Reid was walking into Coyner’s home with a semi-automatic
weapon, and that the presence of the gun and the circumstances created an “extremely high risk that his actions might cause
serious bodily injury.”
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Finally, Defendant concealed the gun in the car’s trunk after the shooting, after Mr. Reid admitted that he had shot someone.
Even if Mr. Reid lied about the identity of the victim and the severity of the injury, Defendant acted to protect Mr. Reid after he
knew a crime had been committed. Thus, the evidence supported Defendant’s conviction of Third Degree Murder as an accom-
plice beyond a reasonable doubt. See Kimbrough, 872 A.2d at 1252 (because the defendant, acting with the requisite malice, had
put in motion the events that led to the victim’s killing, he was legally responsible for the actions of the individual who actually
fired the gun and killed the victim).

VII.
Defendant’s contention that there was insufficient evidence to convict him of conspiring to commit a robbery is likewise with-

out merit. Robbery as charged herein is defined as follows: “A person is guilty of robbery if, in the course of committing a theft he:
(i) inflicts serious bodily injury upon another.” 18 Pa.C.S. §3701(a)(l)(i). A person is guilty of conspiracy with another person or
persons to commit a crime if, with the intent of promoting or facilitating its commission, he:

(1) agrees with such other person or persons that they or one or more of them will engage in conduct which constitutes
such crime or an attempt or solicitation to commit such crime; or

(2) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or solicita-
tion to commit such crime.

18 Pa.C.S. § 903(a)(l), (2).

The Pennsylvania Superior Court has stated,

To sustain a conviction for criminal conspiracy, the Commonwealth must establish that the defendant (1) entered into an
agreement to commit or aid in an unlawful act with another person or persons, (2) with a shared criminal intent and (3)
an overt act was done in furtherance of the conspiracy. This overt act need not be committed by the defendant; it need
only be committed by a co-conspirator.

Commonwealth v. Murphy, 795 A.2d 1025, 1037-1038 (Pa. Super. 2002).
Criminal conspiracy depends on the existence of a shared criminal objective. Commonwealth v. Johnson, 719 A.2d at 778, 784

(Pa. Super. 1998). However, it is difficult to establish the existence of an explicit or formal agreement to commit crimes. Typically,
then, proof of criminal conspiracy emerges from the circumstances surrounding its activities. “[A] conspiracy may be inferred
where it is demonstrated that the relation, conduct, or circumstances of the parties, and the overt acts of the co-conspirators
sufficiently prove the formation of a criminal confederation.” Johnson, 719 A.2d at p. 784-785.
In the instant case, we have something more than an inference. There was ample testimony that Defendant conveyed the orig-

inal plan to commit a robbery, whether or not it was his idea. Further, Defendant participated in several overt acts that were meant
to lead to a robbery. Defendant was part of the group that drove Mr. Reid to the location where he picked up the gun used in the
robbery, and he served as a look out for Mr. Reid. Defendant need not have entered the house himself to have intended the ulti-
mate goal of robbery. Thus, the evidence supported Defendant’s conviction of Robbery as conspirator beyond a reasonable doubt.
Commonwealth v. Spencer, 639 A.2d 820 (Pa. Super. 1994).

VIII.
Defendant urges one final argument. He asserts that the verdict was against the weight of the evidence. However, this asser-

tion offers Defendant no greater refuge than any of his other claims. The determination of whether a verdict is against the weight
of the evidence is governed by the following standard:

The weight of the evidence is exclusively for the finder of fact who is free to believe all, part, or none of the evidence
and to determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that of the finder
of fact. Thus, we may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense
of justice.

Commonwealth v. Champney, 832 A.2d 403, 408 (Pa. 2003).
Further, a challenge to the weight of the evidence concedes that sufficient evidence exists to sustain the verdict, but questions

which evidence is to be believed. Commonwealth v. Charlton, 902 A.2d 554, 561 (Pa. Super. 2006), appeal denied, 590 Pa. 655, 911
A.2d 933 (Pa. 2006). A new trial should not be granted because of a mere conflict in the testimony or because the judge on the same
facts would have arrived at a different conclusion. Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000). When a defendant claims
that a verdict is against the weight of the evidence, the role of the trial judge is to determine that notwithstanding all the facts,
certain facts are so clearly of greater weight that to ignore them, or to give them equal weight with all the facts, is to deny justice.
Commonwealth v. Fisher, 47 A.3d 155, 158 (Pa. Super. 2012) appeal denied, 62 A.3d 378 (Pa. 2013).
Defendant contends that two of the Commonwealth’s witnesses were “incredible [and] unreliable” because one of them was not

charged, despite his own involvement with the crime, and the other had his case transferred to juvenile court. However, there is
remarkably little dispute about the facts of the crime itself, at least as those facts relate to Defendant. All of the testimony in this
case, including the taped statement by Defendant himself, establishes that Defendant was in the car with Shearn, McCann and
Lind. All of the testimony establishes that Defendant told the others that Reid wanted to “hit a lick.” All of the testimony estab-
lishes that Defendant was present when Reid retrieved a gun from a house in Homewood and brought it into the car. All of the
testimony shows that Defendant got out of the car and went to Coyner’s house, where he remained outside as lookout while Reid
went inside. It is indisputable that Defendant knew Reid took the gun with him inside the house. All of the testimony establishes
that Defendant was aware that Reid had shot someone and that he fled the scene along with Reid. Defendant doesn’t claim that he
didn’t do the things of which he has been accused and convicted, but rather that others did the same things. Given the uniformity
of the testimony about the crimes committed, it is unclear which facts Defendant would accord greater weight. Accordingly, the
Defendant has not been denied justice.
Defendant indicates, however, that it is not the facts adduced at trial that should be weighed more carefully, but rather that this

court should consider matters not in evidence. He suggests that the District Attorney acted improperly by not bringing charges
against Shearn, and by adjudicating McCann as a juvenile. On this point, the Pennsylvania Supreme Court provides a useful
summary of the relevant law:
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It is well established that district attorneys, in their investigative and prosecutorial roles, have broad discretion over
whether charges should be brought in any given case. A District Attorney has a general and widely recognized power to
conduct criminal litigation and prosecutions on behalf of the Commonwealth, and to decide whether and when to prose-
cute, and whether and when to continue or discontinue a case.

Commonwealth v. DiPasquale, 431 Pa. 536, 540-541, 246 A.2d 430, 432 (1968).

In the case hand, the District Attorney made the decision about filing charges and had wide discretion in doing so. TT at p. 45
634. The fact that the District Attorney did not file the same charges against all of the potential defendants is not a basis upon which
this court can grant relief.

CONCLUSION
Based on the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Ignelzi, J.

Dated: February 26, 2015

1 According to Shearn, Lee asked McCann, “Do you want to hit a lick?” TT at p. 138. McCann testified that Lind told him they were
going to pick up Reid to commit a robbery. TT at p. 334.
2 Coyner’s home was in Kennedy Township, as McCann testified. TT at p. 338.
3 Shearn said that it was Lind’s gun and that he gave it to McCann. TT at p.p. 100 & 149. McCann testified that Reid handed him
the pellet gun. TT at p. 350.

Commonwealth of Pennsylvania v.
Sean McKinley

Criminal Appeal—Suppression—Weight of the Evidence—Inventory Search—Firearm Possession—Witness Credibility

Firearm found under back seat of lawfully stopped car was properly seized during an inventory search of car.

No. CC 201308514. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 20, 2015.

OPINION
On May 10, 2013, Appellant, Sean McKinley, was arrested and charged with nine offenses, eight of which proceeded to trial.

Appellant filed a Pre-Trial Motion to Suppress which this Court denied on December 14, 2013. On May 14, 2014, following a jury
trial, Appellant was convicted of one count each of Person not to Possess, Use, Manufacture, Control, Sell or Transfer Firearms,
Escape, Possession of a Controlled Substance, Possession of Marijuana, Possession of Drug Paraphernalia and two Summary
offenses. This Court sentenced Appellant to 54 to 108 months of incarceration on the Person not to Possess count, with no further
penalty on the remaining counts. Appellant’s Post Sentence Motion was denied on August 6, 2014 and Appellant filed a Notice of
Appeal on September 5, 2014. Appellant filed a Statement of Errors Complained of on Appeal on January 15, 2015.

MATTERS COMPLAINED OF ON APPEAL
Appellant, in his Concise Statement raised the following two issues on appeal. Appellant alleges this Court erred in denying

Appellant’s Motion to Suppress as the officer conducted a warrantless inventory search while the vehicle was on the side of the
road, and lifting up the back folding seat did not serve any purpose but investigation. (Concise Statement of Errors Complained of
on Appeal at 4) Appellant further alleges that the Court erred in denying a Post-Sentence Motion challenging the weight of the
evidence on the Person not to Possess a Firearm count. Id.

DISCUSSION
This Court held a hearing on Appellant’s suppression motion on December 18, 2013. Officer Steve Kondrosky of the McKeesport

Police Department testified that on May 10, 2013, at approximately 1:00 a.m., he observed a black Jeep Grand Cherokee with
several rear lighting malfunctions. (Transcript of Suppression Motion of December 13, 2013, hereinafter ST, at 4-5) The officer
conducted a traffic stop and the driver (who was also the only occupant of the car) identified himself as Appellant. Id. at 5. Officer
Kondrosky smelled an overwhelming odor of burnt marijuana coming from the vehicle. Id. at 6. The officer testified that he
requested Appellant to step out of the vehicle to be searched for any weapons or contraband, and Appellant agreed. Id. Appellant
said he had a bag of weed but it was only a small one. Id. Officer Kondrosky recovered marijuana and cocaine from Appellant’s
pockets and the officer informed Appellant that he was under arrest for possession of a controlled substance. Id. at 7.
Officer Kondrosky testified that McKeesport Police Department has a policy with respect to situations where no one is imme-

diately available to drive a vehicle following a traffic stop. Id. The officer testified if the driver is arrested or if a vehicle cannot
lawfully be driven, and the vehicle is on a roadway, the city tows the vehicle and conducts an inventory search prior to towing. Id.
Officer Kondrosky and another officer conducted the inventory search, which produced a burnt marijuana cigar in the ashtray and
a digital scale in the center console. Id. at 8-9. Appellant during this time attempted to flee the scene but was quickly apprehended.
Id at 8. As the officers continued the inventory search, they recovered a 12-gauge shotgun wrapped in a t-shirt under a folding rear
seat.1 Id. at 9.
The standard of review in determining whether the trial court appropriately denied the suppression motion is whether the

record supports the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v.
Stevenson, 894 A.2d 759, 769 (Pa.Super. 2006). The reasonableness of an inventory search has been guided by the following
requirements:
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The hearing judge must be convinced that the police intrusion into the automobile was for the purpose of taking an
inventory of the car and not for the purpose of gathering incriminating evidence. Those facts and circumstances which
the hearing judge must consider include the scope of the search, the procedure utilized in the search, whether any items
of value were in plain view, the reasons for and nature of the custody, the anticipated length of the custody, and any other
facts which the court deems important in its determination. If, after weighing all the facts and circumstances, the court
is of the opinion that it was an inventory search of an automobile lawfully in police custody, then any evidence seized as
a result of this ‘reasonable’ inventory search is admissible. If, on the other hand, the hearing judge determines that the
Commonwealth has not shown that the search was part of the police caretaking function rather than their investigative
function, the probable cause-warrant standard must be used for determining reasonableness.

Commonwealth v. Hennigan, 753 A.2d 245, 255-256 (Pa. Super. 2000), quoting Commonwealth v. Brandt, 366 A.2d 1238, 1241 (Pa.
Super. 1976).
Officer Kondrosky testified that Appellant was under arrest and the car he was driving was partially on the roadway and would

have to be towed. The Officers followed a municipal policy with regard to inventory searches and did not exceed the scope of the
search. In conducting the inventory search, the Officers observed that the rear seat was dislodged and appeared to be blocked by
something underneath. (ST 30) Upon inspection, the Officers found a shotgun that had been wrapped in a t-shirt underneath the
seat and blocking the seat’s ability to return to an upright position. Id. This Court found that the weapon was discovered as part of
the police’s caretaking function and not its investigative function. As such, this Court did not err in denying the motion to suppress.
Appellant’s next issue, that the verdict was against the weight of the evidence on the Person not to Possess a Firearm count, is

also without merit. The standard for a “weight of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to
the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse
of discretion.... The test is not whether the court would have decided the case in the same way but whether the verdict is
so contrary to the evidence as to make the award of a new trial imperative so that right may be given another opportunity
to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).
Appellant alleges that the weight of the evidence is against a finding that Appellant possessed the firearm. Appellant argues

that the firearm was found in the back seat “well” of the vehicle. He further states that no fingerprints or DNA evidence linked
Appellant to the firearm. He asserts that the Commonwealth presented no evidence regarding Appellant’s knowledge or intent to
possess the firearm. Lastly, Appellant contends his own credible testimony should have tipped the scales against a finding that
Appellant possessed the firearm.
Appellant’s argument is similar to Commonwealth v. Cruz, 21 A.3d 1247, 1252-53 (Pa. Super 2011), which defines and illustrates

the doctrine of constructive possession.

Illegal possession of a firearm may be shown by constructive possession. Commonwealth v. Parker, 847 A.2d 745, 750
(Pa.Super.2004).

Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforce-
ment. Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely
than not. We have defined constructive possession as “conscious dominion.” (citation omitted). We subsequently defined
“conscious dominion” as “the power to control the contraband and the intent to exercise that control.” (citation omitted).
To aid application, we have held that constructive possession may be established by the totality of the circumstances. Id.,
quoting Commonwealth v. Thompson, 779 A.2d 1195, 1199 (Pa.Super.2001), appeal denied, 567 Pa. 760, 790 A.2d 1016
(2001).

Appellant was the only person found in the vehicle. The gun in question was found in a compartment on the passenger
side of the vehicle. Officer Doyle testified that appellant was observed moving sideways toward the passenger side of the
vehicle immediately after Officer Doyle turned on his lights and siren. During questioning, appellant gave Officer Doyle
five or six different names and multiple birthdates, thus exhibiting a consciousness of guilt. Under these circumstances,
we think the trial court was justified in concluding that appellant had knowledge of the gun, had the power and intent to
exercise control of the gun, and, therefore, had constructive possession of the gun.

Commonwealth v. Cruz, 21 A.3d 1247, 1252-53 (Pa. Super 2011).
Appellant, like the defendant in Cruz, was the owner of and only person found in the vehicle. The rear seat of his vehicle was

clearly dislodged, a fact that would have been obvious to anyone, including Appellant. Appellant’s explanation of a jitney passenger
somehow smuggling a rifle into his car and dislodging the back seat to hide the rifle lacks credulity, as does the notion that this
unknown individual would then forget the rifle in the car and make no subsequent effort to track down and retrieve it. (ST 14) The
jury was free to find Appellant’s self-serving testimony not credible, particularly in the context of his robbery conviction from
2010, a crimen falsi charge. “[T]he jury is free to believe all, part, or none of the evidence presented at trial.” Commonwealth v.
Gonzalez, __A.3d__, 2015 WL 252446 (Pa.Super. 2015). Furthermore, Appellant demonstrated consciousness of guilt by attempting
to flee the scene. Under the totality of these circumstances, the jury was within its discretion to conclude that Appellant had the
power and intent to control the gun. As such, Appellant’s claim, that the Person not to Possess a Firearm count was against the
evidence, is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Dated: March 20, 2015

1 Officer Kondrosky subsequently testified similarly at trial.
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Commonwealth of Pennsylvania v.
Shaquille Edward West

Criminal Appeal—Sentencing (Legality)—Use of Deadly Weapon Enhancement—Alleyne

Alleyne does not apply to sentencing enhancement matrices.

No. CC 2014-4300. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—March 27, 2015.

OPINION
This is a direct appeal from the judgment of sentence entered on December 18, 2014, following a jury trial that took place

between September 24, 2014 and September 26, 2014. The Defendant was convicted of the following offenses: (1) Robbery – Serious
Bodily Injury (18 Pa. C.S. § 3701(a)(1)(ii)); (2) Intimidation of Witness/Victim – Refrain from Report (18 Pa C.S. §4952(a)(1)); and
(3) Conspiracy to Commit Robbery – Serious Bodily Injury (18 Pa. C.S. §903(c)). On December 18, 2014, the Defendant was
sentenced at Count Two (2) to a period of incarceration ranging from sixty (60) to one-hundred-and-twenty (120) months, to be
followed by one (1) year of probation. A no contact order with the victim and his family was also imposed. The Defendant received
287 days of credit for time served, and no further penalty was imposed on the remaining counts.

This timely appeal followed. On January 26, 2015, the Defendant filed his Concise Statement of Errors Complained of on Appeal,
raising only one (1) issue for review:

I. Appellant was not charged with a firearms offense, and the jury made no finding that he either possessed, or used a
firearm. Under these circumstances, did the lower court violate Appellant’s jury-trial right – secured by both federal and
state constitutions – where it imposed sentence using the Deadly Weapon Enhancement matrices?

(Concise Statement of Errors, p. 1). For the reasons that follow, the Defendant’s contention is wholly without merit, and this court’s
sentence should be upheld.

I. FACTUAL BACKGROUND
On January 13, 2014, Keyshawn Alford, an eleventh grader at Westinghouse High School, was trying to walk home from school

with his good friend and fellow football player Jamier Lane. (Trial Transcript (“TT”), 9/24/14, at pp. 92-94, 148). As the two (2)
young men exited the front door of the school, Jamier noticed a suspicious group of four (4) men standing across the street. (TT,
pp. 94,115, 148-51). The group caught his attention because they were not dressed in school uniforms and did not look like they
belonged in the area. (TT, pp. 94, 115). The group’s presence made Jamier nervous, and he told Keyshawn that they should wait a
few minutes to see if the group would leave. (TT, pp. 95, 98). The two (2) young men waited for the group to walk down Murtland
Avenue and up Hermitage street before they started walking quickly down the same route. (TT, pp. 95, 202). Although the group
was initially walking in front of them, Keyshawn and Jamier caught up with the group and passed them when they got to Hermitage
street. (TT, pp. 95, 100).
By the time the two (2) men got to Kedron Street, Keyshawn and Jamier had separated a little bit, and Keyshawn was walking

a couple of yards ahead of Jamier. (TT, pp. 102-03, 157-58, 202). Keyshawn began to feel as though he was in danger because “it
was too quiet.” (TT, p. 158). He turned around and saw the Defendant and Taymar Young, the co-Defendant, standing behind him.
(TT, pp. 158, 202-03). Although he did not know his name at the time, Keyshawn recognized the Defendant as someone who had
dated one of his friends. (TT, pp. 173-74). The co-Defendant proceeded to push Keyshawn, asking Keyshawn “what do you got.”
(TT, pp. 158-59). Keyshawn said he “did not have anything,” pointed to something in the street to try to distract the men, and began
to run away. (TT, pp. 160-161, 203).
The Defendant chased Keyshawn down the street and ultimately tackled him. (TT, pp. 161, 203-05). Keyshawn was able to get

to his feet, but the Defendant dragged him over to the bushes and grabbed hold of him. (TT, pp. 205-07). The co-Defendant then
reappeared and began hitting Keyshawn in the head and face. (TT, pp. 161-62, 206-07). As Keyshawn was trying to defend himself,
he heard the co-Defendant say “give me a joint,” which Keyshawn understood to mean that he wanted a gun. (TT, p. 163). The
co-Defendant took possession of a black firearm and pointed it at Keyshawn’s stomach, confirming to Keyshawn that the gun was,
in fact, loaded. (TT, pp. 163-64). At that point, Keyshawn believed that a police cruiser happened by the area because the Defendant
turned to the co-Defendant and said “come on, hurry up.” (TT, p. 164). The co-Defendant put the gun away and started walking
away with the Defendant. (TT, p. 165).
As the perpetrators were leaving, the co-Defendant handed the firearm to the Defendant. (TT, p. 165). The Defendant turned

around, waved the gun at Keyshawn, and said, “if you tell anybody, I got something for you.” (TT, pp. 165-66). Keyshawn waited
until the Defendant and co-Defendant walked away before he and Jamier went to his grandmother’s house. (TT, pp. 166, 170).
Keyshawn later was treated at UPMC Children’s Hospital of Pittsburgh for a mild concussion and some minor scrapes and bruises.
(TT, pp. 171-72). Upon seeing the Defendant’s pictures on Facebook, Keyshawn immediately recognized him as one of the people
that robbed him and pointed a gun at him. (TT, p. 175). He was able to recognize the Defendant because they shared mutual friends.
(TT, pp. 174-175).

II. DISCUSSION
The crux of the issue presented in this appeal is whether the landmark ruling in Alleyne v. United States, 133 S.Ct. 2151

(U.S.2013), precludes a sentencing court from applying an enhancement under the sentencing guidelines. (Sentencing
Transcript, 12/18/14, pp. 6-13). The Defendant contends that this court’s application of the Deadly Weapon Enhancement under
204 Pa. Code. 303.10(a) violated his constitutional rights to a jury trial because he “was not charged with a firearms offense, and
the jury made no finding that he either possessed or used a firearm.” (Concise Statement, p. 1). The Defendant’s contention is
misplaced.
On March 5, 2015, the Superior Court of Pennsylvania directly confronted this issue and held that the application of guideline

sentencing enhancements did not create an Alleyne issue. See Commonwealth v. Ali, — A.3d ——, 2015 WL 926952, at *13-14 (Pa.
Super. 2015). At issue in Ali was the Youth/School Enhancement set forth in 204 Pa. Code §303.10(b)(2). In finding that the
sentencing court’s application of the enhancement did not violate the Defendant’s constitutional rights to trial by jury, the Superior
Court offered the following guidance on the issue:
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Alleyne has no application to the sentencing enhancements at issue in this case. The parameters of Alleyne are limited
to the imposition of mandatory minimum sentences, i.e., where a legislature has prescribed a mandatory baseline
sentence that a trial court must apply if certain conditions are met. The sentencing enhancements at issue impose no such
floor. Rather, the enhancements only direct a sentencing court to consider a different range of potential minimum
sentences, while preserving a trial court’s discretion to fashion an individual sentence. By their very character,
sentencing enhancements do not share the attributes of a mandatory minimum sentence that the Supreme Court held to
be elements of the offense that must be submitted to a jury. The enhancements do not bind a trial court to any particular
sentencing floor, nor do they compel a trial court in any given case to impose a sentence higher than the court believes is
warranted. They require only that a court consider a higher range of possible minimum sentences. Even then, the trial
court need not sentence within that range; the court only must consider it. Thus, even though the triggering facts must
be found by the judge and not the jury—which is one of the elements of an Apprendi or Alleyne analysis—the enhance-
ments that the trial court applied in this case are not unconstitutional under Alleyne.

Ali maintains that, because both of the enhancements contain the word “shall,” the enhancements are mandatory in
nature, and must fall within Alleyne’s holding. However, the enhancements only require the trial court to consider a
certain range of sentences. The enhancements do not bind the trial court to impose any particular sentence, nor do they
compel the court to sentence within the specified range. Indeed, it is well-settled that the sentencing guidelines
ultimately are only advisory. Commonwealth v. Griffin, 804 A.2d 1, 8 (Pa. Super. 2002). Thus, Alleyne has no application
to the enhancements.

Ali, supra, at *14-15 (emphasis added).1

Thus, pursuant to Ali, it is clear that the application of any sentencing enhancements under 204 Pa Code §303.10 (a)-(f) does not
implicate Alleyne or its progeny. Accordingly, this court did not violate the Defendant’s rights when it applied the Deadly Weapon
Enhancement upon finding, by a preponderance of the evidence, that the Defendant possessed “a deadly weapon during the
commission of the current conviction offense.” 204 Pa Code §303.10(a); see also Commonwealth v. Stokes, 38 A.3d 846, 865 (Pa.
Super. 2011) (noting that preponderance of evidence standard was properly applied in determining whether to impose the deadly
weapon enhancement).

III. CONCLUSION
The Defendant’s allegation of error is without merit because Alleyne does not apply to the sentencing enhancements found in

204 Pa. Code §303.10. This court properly applied the Deadly Weapons Enhancement under §303.10(a) and, based on Ali, supra,
the Defendant’s sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: March 27, 2015

11 Although the case in Ali was remanded for re-sentencing, the remand was not based on the sentencing enhancement issue, but
rather an unrelated issue involving the trial court’s admission of certain victim impact testimony. Id. at *8.

Commonwealth of Pennsylvania v.
Barbara Jean Davis

Criminal Appeal—Sufficiency—Waiver—Access Device Fraud—Vague Claims

Claim of insufficient evidence is waived without explanation of what elements of the crime are lacking.

No. CC 201312544. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 13, 2015.

OPINION
PROCEDURAL HISTORY
Appellant was charged by criminal information (CC 201312544) with one count of theft by unlawful taking,1 two counts of

forgery,2 two counts of access device fraud,3 two counts of insurance fraud,4 two counts of theft by deception,5 two counts of insur-
ance fraud,6 two counts of tampering with records,7 two counts of securing execution of documents by deception,8 and one count of
theft by failure to make required disposition of funds received.9

Appellant proceeded to a nonjury trial on March 3, 2014, and May 5, 2014, at the conclusion of which Appellant was found guilty
of one count of theft by unlawful taking and one count of access device fraud; she was found not guilty of the remaining counts. 
Appellant filed a motion in arrest of judgment on August 1, 2014, which was denied by the Trial Court on August 6, 2014.
On August 6, 2014, Appellant was sentenced by the Trial Court to the following:
Count one: theft by unlawful taking – four years probation;
Count four: access device fraud – four years probation to be served consecutive to the period of probation imposed at count one.
Appellant was ordered to pay restitution in the amount of $25,738.00.
On August 18, 2014, Appellant filed a motion to reduce restitution, a hearing was held on October 20, 2014, and the motion was

partially granted on October 23, 2014, reducing the amount of restitution owed to $20,621.00. This appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

1. The evidence is insufficient to support her conviction of Theft by Unlawful Taking (18 Pa. C.S. § 3921(a)).

2. The evidence is insufficient to support her conviction of Access Device Fraud (18 Pa. C.S. § 4106).
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FINDINGS OF FACT
Appellant was employed from 2007 until 2013 as the caregiver of Geno Bussler and Lois Bussler. (T.T. 16, 24, 37; T.T.(II) 24).10

The Busslers hired their first caretaker after Geno Bussler broke his hip in a serious vehicle accident in September 2004. Geno
Bussler was confined to a motorchair and required assistance with showering and dressing. Lois Bussler required assistance due
to blindness, tremors, and bipolar disorder. Appellant also prepared meals for the Busslers. (T.T. 15, 38, 54).
As part of her caregiving duties with the Busslers, Appellant had authority to use the Bussler’s bank card to purchase groceries

and do other shopping for the Busslers. (T.T. 25, 34, 39). On occasion the Busslers lent money to Appellant and she was expected
to repay the borrowed amount into their bank account. Appellant did not have authorization to withdraw funds from the Bussler’s
account without their prior approval. (T.T. 17-18, 33, 40-42, 71-72; T.T.(II) 26).
Appellant took Lois Bussler to the Rivers Casino twice. While there Appellant called Geno Bussler for permission to withdraw

$500 for Lois to use for gambling. Geno authorized Appellant to withdraw $500 on both of those occasions for Lois’s use. Appellant
called Geno Bussler on a third occasion requesting to borrow $500 for her personal gambling use at a casino, which Geno author-
ized. On a fourth occasion, Geno Bussler called Appellant while she was at a casino, and she told Geno that she had already with-
drawn $500 from his account without first asking permission. The Busslers never gave Appellant unlimited permission to with-
draw money from their bank accounts; they only authorized withdrawals for gambling at a casino on those three occasions, and did
not challenge her withdrawal on the fourth occasion. (T.T. 19, 23, 44-45, 67, 85).
In January 2013, the Busslers contacted Detective Alan Ballo of the Allegheny County District Attorney’s Office when they

noticed that their bank accounts were significantly lower than they should have been, noting that they suspected Appellant of with-
drawing money from their accounts for gambling. (T.T. 100-102). Investigators examined the Bussler’s bank accounts from
December 2009-January 2013, and found dozens of withdrawals from five different casinos totaling $34,591.11 (T.T. 104-107).12

Detective Ballo cross-referenced the withdrawal dates with dates when Appellant used her player’s card at each casino. (T.T. 106).
From January 1, 2009-January 31, 2013, Appellant had losses of $56,000 at Rivers Casino and $26,000 at Meadows Casino. (T.T. 92-
93). Appellant was arrested and charged as noted hereinabove.

DISCUSSION
Appellant alleges that the evidence is insufficient to support her convictions of theft by unlawful taking and access device fraud.

Appellant does not specify which elements of the two charges she is challenging. Given the lack of specificity engendered by these
claims the Trial Court cannot address them. In this regard the Pennsylvania Superior Court has stated:

If Appellant wants to preserve a claim that the evidence was insufficient, then the 1925(b) statement needs to specify the
elements upon which the evidence was insufficient. This Court can then analyze the element or elements on appeal. The
instant 1925(b) statement simply does not specify the allegedly unproven elements. Therefore, the sufficiency issue is
waived. 

Commonwealth v. Williams, 959 A.2d 1252, 1258 (Pa. Super. 2008) (citations and quotations omitted).
Appellant’s claims are waived.13

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 13, 2015

1 18 Pa. C.S. § 3921(a).
2 18 Pa. C.S. § 4101(a)(3).
3 18 Pa. C.S. § 4106(a)(1).
4 18 Pa. C.S. § 4117(a)(2). These charges were withdrawn prior to trial.
5 18 Pa. C.S. § 3922(a)(1). 
6 18 Pa. C.S. § 4117(b)(4). 
7 18 Pa. C.S. 6 4104(a). 
8 18 Pa. C.S. § 4114. These charges were withdrawn prior to trial.
9 18 Pa. C.S. § 3927(a). This charge was not held for court.
10 The designation “T.T.” followed by numerals refers to Trial Transcript, March 3, 2014. The designation “T.T.(II)” followed by
numerals refers to Trial Transcript (cont.), May 5, 2014. 
11 Appellant withdrew money from the Bussler’s account at Rivers Casino, Mountaineer Casino, The Meadows, Wheeling Island,
and Atlantic City, New Jersey. Commonwealth Exhibits 5, 6.
12 The amount of possible cash deposit withdrawals and authorized casino withdrawals was deducted from this amount in deter-
mining restitution. (T.T. 104-107). See also Commonwealth Post-Sentence Motion Exhibit 1. 
13 Even if the Superior Court was to address Appellant’s claims, it is clear that the evidence was sufficient to establish the crimes
of theft by unlawful taking and access device fraud. See supra pp. 4-5. See also Commonwealth v. Thomas, 684 A.2d 1085, 1086-
1088 (Pa. Super. 1996) (evidence sufficient to support conviction for theft by unlawful taking where defendant was permitted to
withdraw money from account for certain business expenditures, but instead withdrew money for personal expenditures); 18 Pa.
C.S. § 4106(a)(1)(ii) (“A person commits an offense if he: uses an access device to obtain […] property or services with knowledge
that: the access device was issued to another person who has not authorized its use”).
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Larisa Geskin v.
Gennady Geskin

Child Support

1. The parties, both highly compensated physicians, entered into a Settlement Agreement that included a provision for the
husband to pay alimony and child support to the wife. His support obligation included his contribution for private school tuition
for the parties’ child.

2. The father’s income then decreased through no fault of his own, while the mother’s income significantly increased when she
accepted a position in New York City. The father agreed to pay for the child to attend a particular private school in New York City,
with the tuition for this schooling being only slightly more than the cost of the prior private schooling in Pennsylvania.

3. Without consulting the father, the mother enrolled the child in a much more expensive private school that was closer to her
home and, therefore, more convenient to the mother. The court did not require the father to pay the increased amount of tuition
since he was not consulted and did not agree to the child attending the much more expensive school.

4. The trial court also did not include the father’s bonus income in calculating the net income for support purposes, but rather
determined that this bonus be addressed separately in the support order. The court reasoned that the father’s bonuses had been
consistently decreasing and it was not fair to conclude that the father’s future bonus would be similar to his bonus from the prior
year.

5. The mother’s perquisite of a housing allowance that she received as part of her employment compensation package was
included in the calculating of her net income for support purposes.

(Christine Gale)

Margie Hammer, Esquire for Plaintiff/Wife
Gary G. Gentile, Esquire for Defendant/Husband

No. FD 09-005811-006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court #1563 WDA 2014
Kim D. Eaton, J., December 9, 2014

Katie E. Ryan v.
Christopher Masiewicz

Child Support Jurisdiction

1. The mother and father lived together in Illinois with the father ending the relationship with the mother while the mother was
pregnant with the parties’ child. The father filed a parentage action in Illinois, with the mother shortly thereafter moving to
Pennsylvania where the child was born. The mother filed for child support in Pennsylvania and argued that Pennsylvania had juris-
diction as she moved to Pennsylvania as a result of the “acts or directives” of the father.

2. The trial court disagreed and determined that the mother’s relocation was of her own volition and that the father’s ending of
the relationship with the mother did not force her to move to Pennsylvania. The mother did not claim physical violence as a basis
for her fleeing Illinois for Pennsylvania. Rather, she chose to move to Pennsylvania to be near her parents with the father taking
no steps to initiate the mother’s move.

3. The father’s coming to Pennsylvania for the birth of the child and later to attend a deposition did not constitute minimum
contacts for the purpose of establishing jurisdiction. The mother’s Complaint for Child Support could not be pursued, therefore,
in Pennsylvania.

(Christine Gale)

Brad Korinski, Esquire for Plaintiff/Mother
Joseph Williams, Esquire for Defendant/Father

No. FD 14-007200-017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court #1804 WDA 2014
Jennifer Satler, J., December 29, 2014

OPINION
This appeal stems from the ruling on Father’s Preliminary Objections based on jurisdiction. Plaintiff, Katie E. Ryan, and

Defendant, Christopher Masiewicz, are the parents of minor child, Samuel Ryan, born on March 23, 2014. Mother currently resides
in Allegheny County, Pennsylvania, with the minor child while Father lives in Cook County, Illinois.

Mother and Father lived together in Illinois until Father ended his relationship with Mother while Mother was pregnant with
minor child. Father filed a parentage action at case number 2013 D 279046 in Cook County, Illinois, on September 10, 2013,
pertaining to custody, visitation, and child support of the minor child. On September 15, 2013, Mother moved to Pennsylvania with
the unborn child to be near her parents. The child was then born in Pennsylvania on March 23, 2014. On August 4, 2014, Mother
filed a Complaint for Support in Allegheny County. Father filed Preliminary Objections contesting jurisdiction to Mother’s
Complaint for Support, which were granted by this Court. Mother’s appeal followed.

23 Pa. C.S.A. §7201 provides the following bases for jurisdiction over a nonresident:
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In a proceeding to establish, enforce or modify a support order or to determine parentage, a tribunal of this State may
exercise personal jurisdiction over a nonresident individual or the individual’s guardian or conservator if any of the
following apply:

(1) The individual is personally served with a writ of summons, complaint or other appropriate pleading within this
State.

(2) The individual submits to the jurisdiction of this State by consent, by entering a general appearance or by filing a
responsive document having the effect of waiving any contest to personal jurisdiction.

(3) The individual resided with the child in this State.

(4) The individual resided in this State and provided prenatal expenses or support for the child.

(5) The child resides in this State as a result of the acts or directives of the individual.

(6) The individual engaged in sexual intercourse in this State and the child may have been conceived by that act of
intercourse.

(7) The individual acknowledged parentage of the child on a form filed with the department under section 5103 (relating
to acknowledgment and claim of paternity).

(8) There is any other basis consistent with the constitutions of this State and the United States for the exercise of
personal jurisdiction.

Mother claimed jurisdiction over Father was appropriate under subsection 5, that Mother moved to Pennsylvania as a result of
the “acts or directives” of Father and/or subsection 8, under Pennsylvania’s long-arm statute.1 Pet’r’s Br. in Opp’n 7. The inappli-
cability of the remaining subsections was uncontested by Mother.2

Mother’s move to Pennsylvania was not the result of Father’s acts or directives. Pennsylvania has a dearth of case law govern-
ing what constitutes acts or directives sufficient for jurisdiction in a support action. The statute itself lacks a definition as to what
constitutes “acts or directives.” As such, this Court turned to the plain language of the statute as well as interpretations of similar
statutes in our sister states. Courts are tasked with the objective of interpreting and constructing statutes so as to “ascertain and
effectuate the intention of the General Assembly” when the words of the statute are not explicit. Koken v. Reliance Ins. Co., 893
A.2d 70, 81-82 (Pa. 2006). The best indication of legislative intent “is the plain language of the statute.” Id. at 81. The words and/or
phrases of the statute are to be “construed according to rules of grammar and according to their common and approved usage.”
Id.

The Merriam Webster Dictionary defines act as, “(1) to perform by action; (2) to take action; (3) to conduct oneself; (4) to
perform a specified function; (5) to produce an effect.” The Merriam Webster Dictionary 1985. Directive is defined as, “Something
that directs and usually impels toward an action or goal; an order issued by a high-level body or official.” The Merriam Webster
Dictionary 1985. By Mother’s own admission, she moved to Pennsylvania because:

Chris broke up with me. I was left without a place to live. I was left without a place to work, since I work from home. I
was pregnant, faced with the future of being a single parent. In financial straits. And I had no support. So I wanted to
make sure I came to a place where I had support.

Pet’r’s Dep. p. 62, lines 13-20.

Mother’s relocation was of her own volition. Father never told Mother to move to Pennsylvania nor did Father order Mother to leave
Illinois. Mother “concedes Father did not issue a specific directive that she came to Pennsylvania to give birth to their son.” Pet’r’s
Br. in Opp’n 8. Instead, Mother argued that Father’s act of ending their relationship drove her to relocate to Pennsylvania. Pet’r’s
Br. in Opp’n 8. To find that merely ending a relationship between two parents with a child is sufficient to constitute jurisdiction
over the nonresident parent in any state in which that child ultimately resides would render the “act or directive” restriction on
personal jurisdiction a nullity.

Under the Statutory Construction Act, “statutes uniform with those of other states shall be interpreted and construed to effect
their general purpose to make uniform the laws of those states which enact them.” Id. at 83. The Pennsylvania Supreme Court has
noted, however, that “although commentary and decisions of our sister states are certainly not binding on this Court, it is impor-
tant in construing a uniform act to recognize how those states have interpreted similar provisions.” Id. In addition to the plain
language of the statute, this Court looked to our sister states’ interpretations of what constitutes acts or directives for jurisdiction.
There are two types of fact patterns that our sister states have continuously recognized as constituting acts or directives sufficient
to enforce jurisdiction over a nonresident.

First, Courts traditionally find that the child is in the jurisdiction seeking state as a result of the acts or directives of the non-
resident individual in cases of abuse.3 For instance in In re Marriage of Malwitz, the Supreme Court of Colorado concluded that
jurisdiction over nonresident father was proper as his acts or directives caused pregnant mother to move to Colorado. In re
Marriage of Malwitz, 99 P.3d 56, 59 (Colo. 2004). Father had a history of violent physical abuse against mother, both mentally and
physically. Id. at 58. When mother attempted to leave father, he had a friend step on mother’s head while father kicked her in the
face. Id. Father threatened to kill mother when she approached him with evidence that father was abusing her child from a previous
relationship. Id. Mother eventually moved into a friend’s trailer in their home state. Id. Father continued to harass mother. Id.
Ultimately, mother moved to Colorado to live with a relative and subsequently gave birth to father’s child. Id. The court explained
that jurisdiction was proper as mother honestly feared for her own safety and the safety of her children based on father’s actual
abuse and threats of abuse. Id.

In this case, Mother never claimed physical violence as her basis for fleeing Illinois for Pennsylvania. As previously noted,
Mother stated that she moved to Pennsylvania because:

Chris broke up with me. I was left without a place to live. I was left without a place to work, since I work from home.
I was pregnant, faced with the future of being a single parent. In financial straits. And I had no support. So I wanted to
make sure I came to a place where I had support.
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Pet’r’s·Dep. p. 62, lines 13-20.

Mother further testified in her deposition that she is “intentionally not returning to Illinois, because it’s not a safe place.” Pet’r’s
Dep. p. 73, lines 16-17. She went on to explain that Illinois is not safe because she “has concerns about Chris’ stability and ability
to provide and be a good father, until he proves otherwise.” Pet’r’s Dep. p. 73, lines 21-23. Mother alleged that Father had a
“history of violence.” Pet’r’s Dep. p. 74, lines 15. When asked to explain, Mother stated, “There was one incident, that I wouldn’t
call a history of violence, but it was a red flag.” Pet’r’s Dep. p. 74, lines 19-21. Mother was referencing an argument in the car
between the parties where Father “grabbed” Mother’s arm while Father was driving. Pet’r’s Dep. p. 74, lines 24-25. This was the
only incident offered by Mother.

Mother relied upon Franklin v. Commwealth, Department of Social Services, Division of Child Support Enforcement ex rel.
Franklin, 497 S.E.2d 881 (Va. Ct. App. 1998) when arguing that “acts or directives” are not limited to mere orders from a payor
spouse to a payee spouse directing the latter to relocate to a specific forum. The Court in Franklin held that the children resided
in Virginia due to the acts of father where father, after several physical altercations, ordered wife and children from their home
in Africa. Franklin v. Commw., Dept. of Soc. Servs., Div. of Child Support Enforcement ex rel. Franklin, 497 S.E.2d 881 (Va. Ct. App.
1998). Franklin involves entirely different facts from those before us in this case. In Franklin, mother and children accompanied
father to Africa for father’s employment. Id. at 886. Then after multiple occasions of physical violence between the parties, father
ordered them to leave. Id. The Court noted that mother and the children had to go somewhere. Id.Mother and the children decided
to return to the United States where they lived in the same home that the family resided in immediately prior to their departure
for Africa. Id.

In this case, though Mother and Father’s relationship ended, there was no physical abuse between the parties unlike the family
in Franklin. Along with the end of their relationship came the need for Mother or Father to move out of their shared residence.
Instead of staying in Illinois, Mother chose to move Pennsylvania, not because Pennsylvania was the family’s original home base,
but rather, to be near her parents. This is insufficient to constitute an “act” for the purpose of establishing jurisdiction over Father
in Pennsylvania.

Mother also cited Sneed v. Sneed, 842 N.E.2d 1095, 1101 (Ohio Ct. App. 2005) for the proposition that if a payee party flees to
a forum to escape the abuse inflicted by a payor spouse, the payor spouse has engaged in “acts or directives” sufficient for juris-
diction. This is a correct citation of the holding in Sneed. The Court stated:

[W]hen there is a pattern of abuse or harassment, the resident parent will be considered to have fled as a result of the
‘acts and directives’ of the nonresident parent and, therefore, personal jurisdiction is appropriate. Additionally, it seems
clear that when there is a single incident of abuse or when there is no testimony of specific facts of such abuse, personal
jurisdiction is not appropriate.”

Id. at 503.

Unlike the fact patter in Sneed, however, Mother in this case relies on a single argument between the parties in the car where
Father “grabbed” her arm while he was driving to constitute abuse sufficient to support her fleeing Illinois. Mother stated in her
deposition that the car argument was the only episode and Father does not have a history of violence. Pet’r’s Dep. p. 74, lines
15-25. As such, this incident is insufficient to support personal jurisdiction over Father.

The second type of fact pattern where courts generally find personal jurisdiction over a nonresident through his or her acts
or directives involves situations where the parties agree to relocate to the jurisdiction seeking state.4 For instance in Butler v.
Butler, the Court of Appeals of North Carolina upheld jurisdiction over nonresident father because the children were in North
Carolina due to father’s acts or directives. Butler v. Butler, 566 S.E.2d 707, 708 (N.C. Ct. App. 2002). Mother and father lived
together in the Bahamas during the first four to five years of their marriage along with their two children. Id. Eventually, mother
and the two children moved to North Carolina where they resided in a house purchased by mother and father together. Id.
Father’s name appeared on the deed and the mortgage to the house. Id. Father was “convinced that North Carolina was the best
place for education for the girls.” Id. at 709. Father stated that he took no part in mother’s decision to take the girls to North
Carolina, but that he agreed to purchase the house and let the girls stay in school there. Id. By contrast, mother testified that the
parties purchased the house with the intention of moving there the following year. Id. Father had made preparations to sell his
business in the Bahamas. Id. The trial court ultimately concluded that father purchased the house in North Carolina partially to
allow the children to attend school there, and this was sufficient to find that the children were there because of the acts or direc-
tives of father. Id. at. 711.

Here, Father never made an agreement with Mother to move to Pennsylvania. There were no steps taken by Father to initiate
Mother’s move to Pennsylvania. In contrast to the holding in Butler, the Colorado Court of Appeals found that a mother’s acquies-
cence to her child living with the father in Colorado was not sufficient to constitute “acts or directives.” In re Marriage of Zinke,
967 P.2d 210, 212-14 (Colo. App. 1998). In this case, Father did not merely acquiesce to the move; Father filed a parentage action
in Illinois when he learned of Mother’s plan to move to Pennsylvania.

As for Mother’s second argument for jurisdiction over Father, this Court finds that Pennsylvania’s long-arm statute under 23
Pa. C.S.A. §7201 (8) is inapplicable. The Due Process Clause permits a state “to exercise in personam jurisdiction over a non-
resident defendant when there exist certain minimum contacts between the defendant, the forum state, and the litigation.”
Skinner v. Flymo, Inc., 505 A.2d 616, 620 (Pa. Super. Ct. 1986). In order to determine whether sufficient minimum contacts exist,
the “facts of each case must be weighed” as there is no “jurisdictional formula.” Id. The Supreme Court, however, has provided
some guidelines for courts to use in order to determine whether the defendant has sufficient minimum contacts. Id. The
Supreme Court has determined that “jurisdiction is only proper ‘where the contacts proximately result from actions by the
defendant himself which create a substantial connection with the forum state.”’ Id. (quoting Burger King Corp. v. Rudzewicz,
471 U.S. 462 (1985). It has also been determined that “unilateral activity in the forum state by others having a relationship with
a nonresident defendant cannot satisfy the requirement that a defendant have minimum contacts with the forum state.” Id.
(internal citations omitted).

The Pennsylvania Superior in Skinner cited Kulko v. California Superior Court, 436 U.S. 84 (1978) as an example of a case where
personal jurisdiction was not proper. In Kulko, a divorced husband was sued for child support in a jurisdiction where his only
connection was created by his former spouse’s decision to settle there. Kulko, 436 U.S. at 94. The court in Kulko explained:
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We cannot accept the proposition that appellant’s acquiescence in [child’s] desire to live with her mother conferred juris-
diction over appellant in the California courts in this action. A father who agrees, in the interests of family harmony and
his children’s preferences, to allow them to spend more time in California than was required under a separation agree-
ment can hardly be said to have “purposefully availed himself” of the “benefits and protections” of California’s laws.

Kulko, 436 U.S. at 94.

Similarly, Mother’s move to Pennsylvania in this case was a unilateral decision in which Father took no part. Merely ending the
relationship with Mother does not constitute purposefully establishing contacts in Pennsylvania following Mother’s move. Father
did travel to Pennsylvania twice since Mother’s move to this state. First, Father came to Pennsylvania for the birth of the subject
child. Second, Father traveled to Pennsylvania to be present for Mother’s deposition. Neither of these occasions, nor both of the
visits taken together, are sufficient to constitute minimum contacts for the purpose of jurisdiction. Father would not have been in
Pennsylvania on either occasion if Mother had not unilaterally moved to Pennsylvania. Father’s presence at the birth of his child
was nothing more than a mere acquiescence to Mother’s actions. As for the deposition, Father was in Pennsylvania for Mother’s
deposition relevant to contesting custody through the Illinois court system. Father lacks sufficient minimum contacts with
Pennsylvania to uphold the notions of fair play and substantial justice.

Mother incorrectly argued that when determining whether jurisdiction in Pennsylvania would comport with fair play and
substantial justice, the court must first consider the burden on the defendant, the forum state’s interest in adjudicating the dispute,
and the plaintiffs interest in obtaining convenient and effective relief. Pet’r’s Br. in Opp’n 10; Skinner, 505 A.2d at 621. Rather, it
must first be shown that the defendant “purposefully established minimum contacts with the forum state.” Skinner, 505 A.2d at
621. Then the court must look at those contacts and the factors together to determine whether jurisdiction is proper. Id. As Father
failed to have sufficient minimum contacts in Pennsylvania, this Court did not consider the factors.

Jurisdiction in Pennsylvania is improper in this case.5 The Child is not in Pennsylvania due to the acts or directives of Father.
Further, Father does not have sufficient minimum contacts in Pennsylvania to satisfy the long-arm statute.

BY THE COURT:
/s/Satler, J.

1 Mother argued that Father has sufficient minimum contacts under Pennsylvania’s long-arm statute to exercise jurisdiction. Pet’r’s
Br. in Opp’n 10. This argument was not preserved in Mother’s Concise Statement of Matters Complained of on Appeal as requested
by this Court under Pa. R.A.P. 1925(b). Mother stated, “The court erred when it failed to properly apply and interpret the statutory
provisions of 23 Pa. C.S. §7201(5). Under 23 Pa. C.S. §7201(5), Pennsylvania can have jurisdiction over Defendant/Father.” Pet’r’s
Concise Stmt.
2 Father was not personally served with Mother’s Complaint for Support in Pennsylvania. Father did not submit to jurisdiction
in Pennsylvania by consent. Father never resided with the child in Pennsylvania. Similarly, Father never resided in
Pennsylvania while providing prenatal expenses or support for the child. Father never engaged in sexual intercourse in this
state, nor was the child conceived in Pennsylvania. Father did not acknowledge parentage on a form filed with the department
under section 5103.
3 See also Franklin v. Commw., Dept. of Soc. Servs., Div. of Child Support Enforcement ex rel. Franklin, 497 S.E.2d 881 (Va Ct. App.
1998) (holding that the children resided in Virginia due to the acts of father where father, after several physical altercations,
ordered wife and children from their home in Africa); Matter of Chautauqua Cnty. Dept. of Soc. Servs. v. Rita M.S., 94 A.D.3d 1509
(N.Y. App. Div. 2012)(finding that personal jurisdiction over the nonresident parents was proper in New York when the children
resided with an aunt in New York as a result of parents being arrested and charged with felony child abuse against the children
and were ordered to have no contact with the children); Sneed v. Sneed, 842 N.E.2d 1095, 1101 (Ohio Ct. App. 2005)(stating
“[W]hen there is a pattern of abuse or harassment, the resident parent will be considered to have fled as a result of the “acts
and directives” of the nonresident parent and, therefore, personal jurisdiction is appropriate. Additionally, it seems clear that
when there is a single incident of abuse or when there is no testimony of specific facts of such abuse, personal jurisdiction is
not appropriate.”)
4 See also Daknis v. Burns, 278 A.D.2d 641, 641-42 (N.Y. App. Div. 2000) (upholding personal jurisdiction over mother for support
as children resided in New York due to mother’s acts and directives when mother signed an in-court stipulation transferring
physical custody to father following a divorce complaint so that the children could attend school in New York).
5 Under the Uniform Interstate Family Support Act, Mother will not be burdened by this decision as Mother can seek enforcement
and/or modification of a support order from a different tribunal in this state by registering the order in Pennsylvania. See 23 Pa.
C.S. § 7101 et seq.

Janna L. Mahoney v.
James P. Mahoney

Protection from Abuse

1. The mother filed a Petition for Protection from Abuse with a Temporary Order being entered. Before the final hearing, the
parties entered into a Consent Agreement which provided that the father would have no contact with the mother other than as was
necessary to provide for the care of their child. The consent order also indicated that the mother could re-petition the court after
showing sufficient cause as a result of any violation of the order.

2. The father then hired a private investigator to tail the mother and report to the father as to the mother’s whereabouts and
activities. The father argued that he was not stalking or harassing the mother personally and, therefore, he did not violate the order.
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3. The trial court disagreed and found that the father’s behavior of hiring a private investigator was pursued so as to enable the
father to know the whereabouts and activities of the mother so that he could stalk and harass the mother and incite fear in the
mother. The protection from abuse order was therefore granted against the father.

(Christine Gale)

Elisabeth Bennington, Esquire for Plaintiff/Wife
Joseph R. Williams, Esquire for Defendant/Husband

No. FD 13-002076-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kathryn Hens-Greco, J., January 5, 2015

OPINION
In this matter, James Mahoney (“Father”) appeals from this Court’s Order, dated October 7, 2014, granting the Protection From

Abuse petition filed by Janna Mahoney (“Mother”) on behalf of herself and on behalf of the parties’ two-year-old child, M.M.,
(hereinafter “the Child.”) The Court’s decision followed a hearing, spanning two days, in which both parties were represented by
counsel. See Transcripts of Testimony (“T.T.”), dated September 25, 2014 and October 7, 2014. On October 15, 2014, this Court
modified the final PFA to reflect an agreed upon child custody schedule.

In his Concise Statement of Matters Complained of on Appeal (“Concise Statement”), Father argues that this Court erred in
entering a three-year Protection From Abuse Order (PFA) on behalf of Mother and on behalf of child. See Concise Statement,
at ¶1a;¶1b. The issues were properly preserved by way of objection and Father’s Memorandum of Law filed on September
25, 2014.

Specifically, Father objected to the PFA as it relates to the child because of a perceived lack of testimony or evidence that Father
is “unable to serve as caregiver for his child.” See T.T., dated October 7, 2014, at 134-135. His Memorandum of Law provides that
the facts of the case do not rise to the level of abuse as defined by the Protection From Abuse Act. SeeMemorandum, at “II. ARGU-
MENT,” filed September 25, 2014; see also 23 Pa.C.S.A. §6102(1)-(5).

“When a claim is presented on appeal that the evidence is not sufficient to support an order of Protection From Abuse (PFA),
the reviewing court must view the evidence in the light most favorable to the verdict winner, granting her the benefit of all rea-
sonable inferences.” Mescanti v. Mescanti, 956 A.2d. 1017 (Pa. Super. 2008). “A Court reviewing whether evidence was sufficient
to support a [PFA] determines whether the evidence was sufficient to sustain the trial court’s conclusions by a preponderance of
the evidence.” Id. “[The Superior] Court defers to the credibility determinations of the trial court as to witnesses who appeared
before it.” Karch v. Karch, 885 A.2d. 535, 537 (Pa.Super. 2005) (citations omitted).

The parties’ case became active only last year, but since then they have been in court frequently. Litigation began with a
Temporary Protection From Abuse Order, which was obtained by Mother. Before a final hearing, the parties entered into a consent
agreement, which provided that Father shall have no contact with Mother other than what is necessary to provide care for their
child. See Mother’s Exhibit 2: Consent Agreement and Order to Vacate Temporary P.F.A., dated December 18, 2013.

Father might consider the language of the consent agreement mere boilerplate, but the fact of the matter is he agreed that
Mother may re-petition the court after a showing of sufficient cause. See Id., at ¶3. Violations of the consent agreement as they
related to, among other things, stalking and harassment, may give rise to a new PFA action. Id. And that is precisely what
happened in this case.

The crux of Father’s appeal seems to suggest that, at least as it pertains to Mother, when Father hired a private investigator to
tail Mother, he was not stalking or harassing Mother. His legal argument is that the following of Mother was (a) not conducted
“without proper authority” per the definition language in §6102(a)(5), nor was it improper because b) Mother did not realize she
was being followed. What is more, Father seems to suggest that the consent order from December 2013 is to wipe from the court’s
memory any context or alleged history of abuse between the parties.

As a factual matter, the following is essentially uncontested. Father hired a firm, Empire Investigations, to conduct surveillance
of Mother. See Transcript of Testimony, dated September 25, 2014, at 7. Father paid the firm between $8,000 to $9,000 to follow
Mother over the course of 35 to 45 days in the summer of 2014. Id., at 9, 11; see also Mother’s Exhibit 9. Empire Investigations
followed Mother by, among other things, a global positioning system or “GPS.” Id., at 10. Father testified that he paid and author-
ized Empire Investigations to follow Mother, but suggested that he did so under the guise that he hired them to follow the car which
Mother drives - an automobile that is in Father’s name. Id. The investigators created reports and sent them to Father. Id., at 13.
Such reports detailed the amount of time per day that the investigators followed Mother. On some days, they tracked her all day.
Id. The reports, by indicating where and when Mother was at certain times, also made it clear that Mother had a routine. The inves-
tigators employed a “geo-fence,” which is apparently a device that alerts the agents that Mother is on the move, as indicated by
the GPS. Id., at 12; 14. They also used night vision. Id., at 14. The agents took photos of Mother, her mother and her daughter from
a previous relationship. Id., at 15. Eventually Mother discovered the GPS and discovered that Father had been following her. Here,
the parties’ accounts differ.

For a while prior to the August 2, 2014 incident, neither parent attended the custody exchanges; they were facilitated by
the respective Grandmothers. But on that day in question, Father requested that Mother attended the exchange because he
allegedly wanted to introduce his girlfriend to the child for the first time and wanted to do so in Mother’s presence. Id., at
28-29. Mother agreed. After the exchange, as Mother was returning to her vehicle, Father asked how Mother’s daughter was
doing; Mother testified credibly that the question along with the tone was meant to “incite [Mother] or create some sort of
anger.” Id., at 30. Father then noted to Mother that she had been spending time in Ohio, which was one of the locations where
the investigators tracked Mother. Id. Mother did not respond at the exchange, but when she returned to her car she immedi-
ately perceived that she was being stalked. See Id., at 31. She credibly testified that she was shaking and felt sick. Id., at 31.
Mother was left speculating the extent of the surveillance and whether Father went to far as to tap her phone. Id., at 31-32.
Soon thereafter she discovered the GPS on her car. Mother testified that “it’s terrifying to think that somebody is sitting next
to you, a strange man…while you are eating lunch with your children, recording your conversation. See T.T., dated October
7, 2014, at 55.

Father can hardly articulate why he hired private investigators. Father claims he hired them “all in efforts for [the
parties’] son” and “at the advice of [his prior] counsel.” See T.T., dated September 25, 2014, at 13; 7. See also T.T., dated
October 7, 2014, at 110-111. Father felt it necessary to hire people to follow Mother because of “the simple fact that [Mother]
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has been seen out by friends and relatives during the time in which she had custody of [the child.]” See T.T., dated October
7, 2014, at 110. Father testified that he “felt it was necessary to really show the Court over this last year that [he’s] not such
a bad person.” Id., at 110-111. How he sought to accomplish this by monitoring his estranged spouse is anyone’s guess.
Father stated he was afraid of Mother’s drug and alcohol intake during times in which she was supposed to be with the child.
Id., at 111. But Father offered absolutely no testimony or evidence of Mother’s alleged misconduct. This Court does not find
Father’s reasoning to be credible.

Testimony revealed that Father had Mother watched for five hours after her custody time ended. See T.T., dated October 7,
2014, at 32. It is clear that wanted to insight fear in Mother, and that he wanted to do so by use of the cryptic reference to Ohio.
But Father needed an opportunity to talk with her in person, as he was forbidden from communicating with her about any
matter other than their son. And so Father used alleged first introduction of his girlfriend to their son as an excuse to have an
opportunity to speak directly to Mother. Father chose this opportunity to convey to Mother that he knew exactly where she had
been. This is clear to the Court for two pointed reasons. First, it was apparent from Mother’s testimony, that Father’s girlfriend
had already met the child. Therefore, the entire purpose of the meeting was unnecessary other than the fact that it created a
condition where Father and Mother would be face to face; Father could then convey the surveillance information in a manner
which he could later deny. See T.T., dated September 25, 2014, at 29-30. Second, the custody exchange was not the first time
Father sought to make his presence known to Mother. He indicated that he knew Mother was at the beach with child. See
Testimony of Transcript, dated October 7, 2014, at 34-35. In another instance, he emailed Mother about a haircut for the child.
Mother said that she could not physically get the child to the barber in time. Id., at 35-36. Father pointedly told her that she
could make it because she was in South Fayette; thereby indicating that he knew where she was. Id. Mother testified that she
wondered how Father knew she was in that area. Id. Finally, one day when Mother dropped her daughter off at gymnastics
camp, she saw Father parked nearby staring and laughing at Mother, trying to get her attention. Id., at 37-38. There was no
reason for Father to be in that area at all, let alone in the middle of the day. Id. Mother later learned that her route to the
gymnastics camp was documented in a report by the investigators and given to Father. This caused Mother to be in fear for
her safety. Id., at 38. Father claimed that he does not personally follow Mother. Id., at 125. Father’s testimony is highly suspect.
For instance, he claimed that it was sheer coincidence that he got in line right behind Mother at a Rite Aid. Id., at 125-126. The
pharmacy in question is right down the street from Mother; Father lives in the neighboring town. Id., at 126-127. It is clear
that Father, in hiring the investigators, used the information they provided so he could more efficiently stalk and harass
Mother, placing her in fear of bodily injury.

Indeed this case comes with a history of abusive conduct. In September 2013, prior to the filing of the first PFA, Mother testi-
fied credibly that Father had told Mother that he was going to kill her. See Testimony of Transcript, dated September 25, 2014, at
33. He had smashed a glass over his head, as well as a commemorative copy of the parties’ wedding vows. Id. Mother was forced
to hide in the bathroom as Father held their child, telling the baby how much he hated Mother. Id. In fact, Father has shown a
history of using Mother’s children as tool against mother.

In one instance, he stomped on Mother’s foot, effectively moving her out of the way so that Father could take the baby
and change his diaper. Id., at 34. Father then took the soiled diaper and threw it at Mother’s head. Id. When Mother left with
the children, he followed her in his car to harass her about a stroller. Id., at 36. Blowing through red lights, Father demon-
strated a willingness to put himself and others in mortal danger when in the throes of rage. Id. In another instance, Father
had thrown the child’s booster seat at Mother’s car, grabbed their child by the back of the child’s jacket, and destroyed
Mother’s phone to prevent her from calling for help. Id., at 42. Father admitted that he threw the phone and acknowledged
that it was “a bad mistake.” Id., at 117; see also Mother’s Exhibit 8. Mother had to resort to telling her daughter to run into
the club for safety.

In still another incident, after Father punched out the windshield of his company car in an apparent drunken act of aggression,
Mother called her parents to the house because she was afraid on behalf of herself and her children to be alone with Father. See
Testimony of Transcript, dated October 7, 2014, at 18-22; 113; see also Mother’s Exhibit 11. After her parents left, Father
proceeded to scream expletives at Mother, who was in bed with their son. Id., at 22. When Mother attempted to leave the house
with the children, Father proceeded to yank the child’s car seat in an effort to remove him from the car. Id., at 23. Mother had to
let go of the child for fear that he would get hurt in a “tug of war.” Id. Father locked himself in the room with the child and ripped
the baby monitor off the wall. Id., at 25.

Simply put, there is very clear evidence that Father’s hiring of the investigators was done so that he might stalk and
harass Mother. His implausible argument that he hired professionals to monitor Mother because he was concerned about
his property or his child is beyond feeble. To this end, this Court makes another critical note: Mother’s testimony was highly
believable. As credible a witness as Mother was while on the stand, Father was the exact opposite. Any time a PFA filing is
coupled with a custody battle, respondents urge the Court to resist being duped, advising it of the petitioners’ bad faith
motivations. That is not what is going on here. Father’s history of abusive conduct in this case and his actions revolving
around the decision to hire investigators is illustrative of his desire to continuously place Mother in fear of bodily injury.
His animosity toward Mother is apparent. What is also apparent is that said animosity toward Mother has put his child at
serious risk, be it Father’s racing after them in a car, or creating physical and verbal altercations where the child is liter-
ally put in the middle.

Despite what Father may think, a consent order does not whitewash a history of abusive conduct. This Court cannot take the
2013 consent order for anything other than a consent order; otherwise, this Court would be licensed to make gross speculations in
either party’s favor. Rather, the consent order explicitly noted, and Father explicitly agreed, that Mother may re-petition for a PFA
upon a showing of sufficient cause. Father has demonstrated such cause by virtue of his continual stalking and harassment of
Mother matched with his prior history of putting his child at substantial risk.

After a careful review of the admitted evidence and after testimony spanning two days, this Court found by a preponderance of
the evidence that Mother’s petition for Protection from Abuse, of behalf of herself and minor child, should be granted. This Court’s
determination should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.
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John Rehak v.
Latoi Thompson

Contempt Regarding Custody

1. The father’s efforts to hold the mother in contempt of a custody order was denied. While the Hearing Officer had determined
that the mother was technically in contempt regarding the custody orders, her contempt was de-minimus. The father filed timely
exceptions, but did not follow the proper court procedures regarding exceptions.

2. The father filed a forty six page brief with the page limit for briefs being ten pages. The trial court instructed the father that
it would consider the first ten pages of the brief. At argument, the father attempted to read his entire forty six page brief to the
court. This was not permitted and when the court attempted to narrow the father’s arguments, the father could not refer to exam-
ples in the transcript or make any case to support his cause.

3. On appeal, the father raised vague and general complaints for appeal, thus constituting a waiver as the court was prevented
from identifying the issues actually raised on appeal.

4. The father also appeared to be using the contempt process to exact punishment on the mother, with the court reminding us
that civil contempt powers are to enforce compliance, but not to inflict punishment. None of the mother’s alleged contemptuous
behavior harmed the child and the father did not allege that he was harmed either.

(Christine Gale)

John Rehak, Sr., Pro Se.
Latoi Thompson, Pro Se.

No. FD 07-003697-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kathryn Hens-Greco, J., May 29, 2015.
Superior Court #494 WDA 2015

OPINION
In this matter, John Rehak, (“Father”), pro se, appeals this Court’s Order of March 19, 2015, which dismissed his exceptions

to the Recommendations of Hearing Officer Laura Valles. The Hearing Officer largely determined that Latoi Thompson
(“Mother”) was not in contempt of either the February 5, 2014 custody order, or the September 4, 2014 Order relating to counsel
fees. See Hearing Officer’s Report and Recommendation and Proposed Order of Court, dated November 14, 2014. While the
Hearing Officer determined that Mother was technically in contempt of certain elements of these orders, her contempt was
de minimus and that Mother could purge this contempt by stricter compliance.1 See Id., at Proposed Order of Court, paragraphs
1; 8; 10; 13.

A. PROCEDURAL HISTORY
Although Father filed timely exceptions to the Hearing Officer’s Report and Recommendation, he neglected to follow the local

rule regarding the length of his brief Local Rule 1910.12 (i) provides in relevant part: “No brief for either part shall exceed 10
pages.” Father’s brief was 46 pages. At the exceptions hearing, this Court informed Father that he could still make an oral argu-
ment as to why the Court should grant his exceptions, but that the Court could not consider Father’s brief beyond the ten allotted
pages. Unfortunately for Father, he wasted the first ten pages of his brief on an “introduction to a narrative summary of the case”
and the different ways (1 thru 39) that Mother was in contempt of court.

Father was clearly taken aback by the existence of the page limit. But when he was encouraged to explain for the Court the ways
he thought the Hearing Officer made an error, Father only sought to read the entire document to the Court. The Court did not allow
him to proceed in this way, as Father seemingly misunderstood the exceptions hearing as an opportunity to re-litigate the entire
case. The Court attempted to narrow Father’s arguments to only those specific instances where he thought the Hearing Officer
might have erred. Still, he could not refer to examples in the transcript or really make any kind of case for his cause. And after the
Court assured him that although it could not consider his brief beyond the page limit, the Court would still review the transcript
and the evidence, Father was content to leave it at that. Upon said review, and after an argument and briefing entirely devoid of
substance, the Court was constrained to find that the Hearing Officer did not abuse her discretion. The Court subsequently
dismissed Father’s exceptions.

B. DISCUSSION
Father now appeals. Verbatim, he contends:

1. The Honorable Tr[ia]l Court erred in dismissing [Father’s] Exceptions to the Hearing Officer’s
Recommendations.

2. The Honorable Tr[ia]l Court erred in dismissing [Father’s] Exceptions to the Hearing Officer’s Recommendations
without providing an explanation of her decision.

3. The Honorable Tr[ia]l Court erred by explaining on the afternoon of March 19, 2015 that she would read the entire
transcript of the Hearing addressed in the Exception, a 227 page document, prior to making her decision, yet signed
the Order the same day.

See Father’s “Concise Statement of Errors Complained of on Appeal, at 3.

Working backwards, the Court begins with Father’s third Concise Statement. Here, Father floats a generic innuendo of the
Court’s dereliction of duty. But the issue is benign and stems from a misunderstanding. When the Court told Father that it “would
review the transcript,” it meant that it would still review the transcript for any apparent abuses of discretion while entertaining
Father’s exceptions even though his exceptions brief does not abide by the local rule. Father apparently misunderstood this to mean
that the Court would review the transcript after the exceptions hearing and then issue a ruling. He finds it highly suspect that the
order of court was issued the same date as the exceptions argument. Words per minute aside, this Court conducted a thorough
review and issued its decision.
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Next, Father contends that this Court erred in dismissing his exceptions without explanation. See Concise Statement, at
Paragraph 2. This is the sort of concise statement which one might expect in an appeal of a custody award. In those situations,
“the Court shall delineate the reasons for its decision in open court or in a written opinion or order.” See 23 Pa.C.S.A. §5323(d).
But as far as the Court can surmise, an exceptant is not owed such an explanation.2 Indeed the reasons for the dismissal of the
exceptions are rather self-evident. That is, the hearing officer did not err or abuse her discretion when arriving at a decision.
What is left is Father’s first Concise Statement, which provides that the Court “erred in dismissing [Father’s] Exceptions to the
Hearing Officer’s Recommendations.” In other words, Father appeals quite everything. The exceptions in question are these,
verbatim:

1. The Hearing Officer erred in recommending that [Mother] be found to have not willfully violated the Consent Order
of Court dated February 5, 2014.

2. The Hearing Officer erred in recommending that [Mother] not be found to be in contempt for violating the Consent
Order of Court dated February 5, 2014.

3. The Hearing Officer erred in recommending that [Mother] not be required to pay attorney’s fees related to the
Petitions for Contempt and the hearing on the Petitions for Contempt.

4. The Hearing Officer erred in being dismissive and derisive regarding the content and terms of the aforementioned
Consent Order of Court.

5. The Hearing Officer erred in failing and refusing to enforce the Consent Order of Court.

6. The Hearing Officer erred in failing and refusing to consider the evidence, including the exhibits, present at the
hearing.

7. The Hearing Officer erred in failing to properly apply the law and the Consent Order of this Court to the facts of
this case.

See Father’s “Exceptions to the Hearing Officer’s Recommendations, at 3-4.

Failure to comply with a Rule 1925(b) order “may be considered by the appellate court as a waiver of all objections to the
order, ruling or other matter complained of” Lineberger v. Wyeth, 894 A.2d. 141, 148 (Pa. Super. 2006). The Superior Court
has held that vague or overly broad statements in a Concise Statement of Matters Complained of on Appeal may constitute a
waiver.

“When a court has to guess what issues an appellant is appealing, that is not enough for meaningful review. When an
appellant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the trial court is
impeded in its preparation of a legal analysis which is pertinent to this issues. In other words, a Concise Statement
which is too vague to allow the court to identify the issues raised on appeal is the functional equivalent of no Concise
Statement at all.”

Commonwealth v. Dowling, 778 A.2d 683, 686-87 (Pa. Super. 2001). See also In re Estate of Daubert, 757 A.2d 962, 963 (Pa. Super.
2000) (citation omitted). In addition to situations where the appellant completely fails to mention an issue in his Concise Statement,
the Superior Court has ruled that when Concise Statements are so vague as to prevent the court from identifying the issue to be
raised on appeal, such issues are waived as well. Dowling, at 686-87. See also Commonwealth v. Lord, 553 Pa. 412, 719 A.2d 306
(1998).

In the instant case, Father argues that this Court erred in dismissing his exceptions. This statement might not be overly
vague on its face, but it refers to seven exceptions which are. This Court cannot reasonably provide a legal analysis to
Father’s allegation that the Hearing Officer was dismissive and derisive (Exception #4), or that the Hearing Officer refused
to enforce the [February 5, 2014] Order of Court (Exception #5). Similarly, Father seems to contest one or some of the
Hearing Officer’s evidentiary rulings, but this Court cannot reasonably address the matter given the overly broad
Exception #6: the Hearing Officer erred in failing and refusing to consider the evidence….” In Exception #7, Father argues
that the Hearing Officer failed to “properly apply the law to the facts of this case.” That statement serves as nothing but a
catchall in an already vague list of Exceptions. It is true, per Pa. R.A.P. 1925(b)(4), that Father need not provide citation to
the authorities, but Father shall still “concisely identify each ruling or error that the appellant intends to challenge with
sufficient detail to identify all pertinent issues for the judge.” Pa.R.A.P. 1925(b)(4)(ii). And lest the rules seem draconian,
it must be reiterated that this Court afforded Father an opportunity to make the oral argument he was entitled to make. But
at the exceptions hearing, he chose instead to let the transcript, the evidence, and the Report and Recommendation speak
for themselves. While this Court must liberally construe the rules to secure a just result and while it may disregard pro se
litigants’ procedural defects (see Pa.R.C.P. 126), the Court can only cut so much slack. “[A]ny layperson choosing to repre-
sent himself in a legal proceeding must, to some reasonable extent, assume the risk that his lack of expertise and legal train-
ing will prove his undoing.” Rich v. Acrivos, 815 A.2d. 1106, 1108 (Pa. Super. 2003) (citations omitted). These issues should
be deemed waived.

Quite frankly, the remaining Exceptions (1 thru 3) probably warrant a similar fate. Unlike Exceptions 4 thru 7, however, the
crux of the matter can at least be generally identified. First, the Court addresses together Exceptions 1 and 2 by consolidating
them. A clearer way for Father to have addressed these two issues was to state that Mother should have been found in contempt
for willfully violating the February 5, 2014 Order of Court.

“Each court is the exclusive judge of contempts against its process. The contempt power is essential to the preservation of the
court’s authority and prevents the administration of justice from falling into disrepute. When reviewing an appeal from a contempt
order, the appellant court must place great reliance upon the discretion of the trial judge.” Garr v. Peters, 773 A.2d 183, 189 (Pa.
Super. 2001) (citations omitted). It is well-settled that “a court may exercise its civil contempt power to enforce compliance with
its orders for the benefit of the party in whose favor the order runs but not to inflict punishment.” Id. (citation omitted) (emphasis
added).

In the instant case, it was apparent that Father’s principle ambition was to punish Mother for not following the rules to the very



september 4 ,  2015 page 277

letter. Father testified: “[Mother] needs some sort of punishment that will prevent her or make her think twice.” See Transcript of
Testimony, dated November 5, 2014 (hereinafter “T.T.”), at 80. Father acknowledges that if he cannot have Mother incarcerated
then he would settle for cash. He continued: “If you [the Hearing Officer] can’t [give Mother] jail time I want $4,000, $2,000.” Id.
See also, T.T., at 156. None of Mother’s “contemptuous behavior” harmed the child. See e.g., 118-120. None of Mother’s contemp-
tuous behavior infringed on Father’s custody rights in any other way but a superficial one. Out of all the malfeasances that Mother
allegedly inflicted, the only thing that could even remotely be understood as an obstruction of Father’s custody rights was the
instance where Mother returned the child late to Father’s care. See generally Hearing Officer’s Report and Recommendation, at
paragraph 13.

Finally, this leaves Exception 3, wherein Father argues that Mother should have been ordered to pay attorney’s fees relating
to the cost for bringing the contempt action. “Attorney fees may be assessed as a sanction for the contemnor’s refusal to
comply with a court order, causing the innocent party to incur fees in an effort to obtain what was rightfully his.” Hopkins v.
Byes, 954 A.2d 654, 656 (Pa. Super. 2008) (citations omitted). See also 42 Pa. C.S.A. §2503. Naturally, sanctions for contempt are
not warranted in situations where no contempt is committed. As for the Hearing Officer’s other findings of minor transgres-
sions, she determined that, to the extent that Mother failed to follow the custody order to the very letter, no sanctions were
warranted at this time. See generally Hearing Officer’s Report and Recommendation and Proposed Order of Court, dated
November 14, 2014, at paragraphs 8; 10; 13.

For example, although Father’s prior counsel was awarded counsel fees, Mother did not make immediate payment. See T.T.,
at 6-9. The Hearing Officer found that Mother was in violation of the Court’s September 4, 2014 Order, but that in this instance
the harm was de minimus. See Hearing Officer’s Report and Recommendation, at paragraph 1. Critical to this finding is the
fact that Mother owed these fees to Father’s prior counsel and not to Father. See Order of Court, dated September 4, 2014. For
his part, Father did not allege any harm by Mother’s tardiness. His position was that she lied and presumably that she should
be punished. See T.T., at 7. The Hearing Officer found that Mother was in contempt when she did not communicate to Father
that the child’s doctor was also going to examine a bump on the child’s head in addition to examining the child’s eyes. See
Report and Recommendation, at paragraph 8. See T.T., at 51. The Hearing Officer found that Mother’s lack of fidelity to the
Our Family Wizard program warranted a finding of contempt. See Hearing Officer’s Report and Recommendation, at para-
graph 10. See generally T.T., at 54-63. However, the Hearing Officer noted that the parents communicate routinely about the
child and the child’s schedule. See generally Report and Recommendation, at 3. For example, Father employs an app on his
phone that dials Mother’s phone repeatedly until she answers. See T.T., at 137. In at least one instance of such harassment,
Father called Mother 20 times in a single day. Id. He regularly calls, texts and emails in addition to the use of Our Family
Wizard. Id. Sometimes the emails are copied and pasted into an Our Family Wizard message. Id., at 108. Though Mother’s failure
to regularly use Our Family Wizard constituted a technical violation of the consent order, the evidence is clear that the parties
are in regular communication regarding the child’s schedule.

The Hearing Officer found contempt when Mother did not immediately return the child to Father’s care after the Summer
Learning Academy. Id., at paragraph 13. See generally T.T., at 75-78. Of all the allegations, only these had what could be described
as merit-based. But the Hearing Officer considered the degree of malfeasance and determined that Mother could purge her
contempt by better adherence to the court-ordered custody arrangement. Upon its review after Exceptions, this Court determined
that the Hearing Officer was well within her discretion to arrive at this decision.

C. CONCLUSION
For the aforementioned reasons, this Court’s Order of March 19, 2015 dismissing Father’s Exceptions to the Hearing Officer’s

Report and Recommendation, dated November 14, 2014, should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.

1 Mother did not file exceptions.
2 Or at least, not until the requirements of Pa.RAP. 1925(a) come into play.

John Rehak v.
Latoi Thompson

Headnote #1

Protective Order and Counsel Fees

1. In anticipation of a custody trial, the father subpoenaed approximately two dozen institutions in pursuit of documents relat-
ing to the mother. Mother sought a protective order that the court granted after the father filed a response, but failed to appear at
the motions argument. Counsel fees were also awarded to the mother. At the first day of the custody trial, the father did not address
this protective order, but revealed on the second day of trial that he had appealed this order. His notice of appeal, however, was
filed two days later.

2. The protective order and order for counsel fees were interlocutory in nature, but as the father filed an appeal to the ultimate
custody order, the issue of the protective order and order for counsel fees would now be able to be heard.

3. Concerning the granting of the protective order and order for counsel fees, the court first noted that the father chose not to
appear at the motions argument as opposed to not being able to appear. The mother had no choice but to bring the motions on the
date scheduled as it was the last motions date before the parties’ custody trial.

4. Further, the court noted that the father had ignored Pa. R.C.P. 4009.21 by failing to provide the mother with notice of his
intention to file a subpoena, thus preventing the mother an opportunity to object. Discovery had not been granted in the custody
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matter. As he had not followed the court’s procedures that were designed to prevent this type of improper discovery, a protective
order was valid. Counsel fees were therefore warranted in order to cover the expenses the mother incurred in order to address
these issues.

(Christine Gale)

John Rehak, Sr., Pro Se.
Latoi Thompson, Pro Se.

No. FD 07-003697-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kathryn Hens-Greco, J., May 29, 2015.
Superior Court #391 WDA 2015

John Rehak v.
Latoi Thompson

Headnote #2

Custody

1. The parties are the parents of an eight year old child who has been the subject of extensive and contentious litigation. This
matter is the fifth appeal. The parties share custody on an alternate week basis and after the father’s petition for special relief and
the mother’s cross complaint for modification, this Honorable Court elected to maintain the status quo of an alternate week
custody arrangement. Certain unilateral decision making abilities were granted to the respective parents.

2. The father appealed this court’s decision to allow the mother to have sole legal custody regarding educational and medical
decision making. The father was granted sole legal custody regarding dental, orthodontic, and optical decisions. The court deter-
mined that both parents were fit and both parents desired continuing involvement with the child, but the parents are unable to
communicate and cooperate and have a level of animosity that the court described as palpable. As a result, co-parenting was not
possible. The father’s alleged desires to be involved in the child’s routines that occur during the time that the child is with the
mother has been seen as more of harassment of the mother rather than providing care for the child. The hostility from the father
directed to the mother has caused the child to become upset and ask the father to leave various events.

3. The court’s decision was entered in order to separate the parents’ lives in the least restrictive manner possible. Concerning
the educational decisions, testimony revealed that the father was aggressive during school meetings and tried to goad the mother
into an argument. This hostility caused disruption and inconvenience for the school. While the father is interested in the child’s
progress, the level of conflict was so great and the father’s behavior so suspicious that in order to serve the best interests of the
child, the mother was entrusted with the educational issues. Since the child’s medical issues were directly connected to his
educational issues, the mother was awarded sole legal custody regarding medical decisions as well.

4. In order to eliminate tension and conflict that is harmful to the child, this court also directed that each parent did not need
to notify the other of travel plans.

5. The father’s remaining allegations of abuse were vague in nature, thus rendering it impossible for this court to address such
complaints and, therefore, such complaints were deemed to be waived for purposes of appeal.

(Christine Gale)

John Rehak, Sr., Pro Se.
Latoi Thompson, Pro Se.

No. FD 07-003697-004. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kathryn Hens-Greco, J., May 29, 2015.
Superior Court #495 WDA 2015

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
FAMILY DIVISION

John Rehak v. Latoi Thompson
No.: FD-07-003697-004
391 WDA 2015
495 WDA 2015

OPINION
In these two related matters, both contained in one document, Plaintiff (“Father”) John Rehak, pro se, appeals this Court’s

Order of February 13, 2015, which granted Defendant (“Mother”) Latoi Thompson’s motion for a protective order and attorney
fees. This appeal is identified as 391 WDA 2015, and it is addressed first. Father also appeals this Court’s custody order of March
24, 2015, which modified the parties’ legal custody arrangement with respect to their minor son, J.R. (“child”), and which denied
Father’s petition for contempt. This appeal is identified as 495 WDA 2015, and it is addressed second.

I. 391 WDA 2015
A. Relevant History: 391 WDA 2015

The Court first addresses Father’s 391 WDA 2015 appeal (relating to the protective order and corresponding attorney’s fees).
In anticipation to the parties’ custody trial, which was set for February 18, 2015, Father subpoenaed close to two dozen institutions –
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most of them colleges – demanding the production of documents relating to Mother. Mother objected to all of them, per Pa.R.C.P.
4009.24, and brought a motion for a protective order to prevent Father from continuing in this manner. On the motions day, Mother
argued that Father’s conduct equated abuse of process as the purpose of his subpoenas had less to do with the custody of their child
and more to do with his own investigation into Mother’s personal life. Counsel noted that Father did not seek, nor did this Court
grant, discovery in the impending custody trial, per Pa.R.C.P. 1915.5(c) and Pa.R.C.P. 1930.5. Father filed a response, but he did
not appear for the motion. After a 35 minute wait, this Court granted Mother’s motion for a protective order and also awarded her
attorney fees. See Order of Court, dated February 13, 2015.

The custody trial began the following week. At the start of the trial, the Court began with a discussion of preliminary matters,
specifically the need for two potential witnesses. See generally Transcript of Testimony, dated February 18, 2015, (“T1”), at 1-34.
But Father did not address the protective order or attorney’s fees. It was only on the second day of trial did this Court learn that
Father appealed the February 13, 2015 protective order. See Transcript of Testimony, dated March 3, 2015, (“T2”), at 96-97. His
Notice of Appeal was filed two days later on March 5, 2015.

In his Concise Statement of Errors Complained of On Appeal (hereinafter “391 Concise Statement”), Father alleges the follow-
ing, verbatim.

1. The Honorable Tr[ia]l Court erred and denied [Father] due process in it’s [sic] decision to grant [Mother] a
protective order forbidding [Father] from serving any subpoenas of any sort in the above captioned matter without
leave from this Court.

2. The Honorable Tr[ia]l Court erred and denied [Father] due process in it’s [sic] decision to instruct the Department
of Court Records not to issue any subpoena of any nature in this matter to [Father] without specific authority and leave
from this Court.

3. The Honorable Tr[ia]l Court erred and denied [Father] due process in its decision to require [Father] to pay
[Mother’s] counsel fees in the amount of $2,290.75.

4. The Honorable Tr[ia]l Court erred and denied [Father] due process in describing [Father’s] as obdurate and vexa-
tious as well as in bad faith.

5. The Honorable Tr[ia]l Court erred and denied [Father] due process in its consideration of all of the above
mention[ed] decisions based on the notation that the Order was handed down “After a 35 minute wait, no one appeared
to oppose this motion,” when in fact on February 11, 2015 [Father] served notice, submitted and filed a Response to
Motion for Protective Order and a letter to the Honorable Tr[ia]l Court specifying his inability to appear on February
13, 2015 after receiving notification on February 9, 2015, to which no consideration was given.

See 391 Concise Statements, at Paragraphs 1-5.

B. Discussion: 391 WDA 2015
Boiled down, Father appeals this Court’s granting of the protective order and its award of counsel fees. Initially this Court notes

the potential interlocutory nature of Father’s appeal and the fact that Father did not argue that the denial of these subpoenaed
documents would prevent Father from being able to proceed with the custody trial. The Court was not even aware that Father was
appealing until the second day of a three-day trial, which was spread out over the course of a month. In any event, “interlocutory
orders that are not subject to immediate appeal as of right may be reviewed in a subsequent timely appeal of a final appealable
order or judgment.” See Quinn v. Bupp 955 A.2d 1014, 1020 (Pa.Super. 2008)(citations omitted). Father appealed this Court’s ulti-
mate determination on custody. It follows that if Father’s appeal from the decision to grant the protective order was interlocutory,
it should now be allowable by virtue of Father’s appeal of the custody award.1 In any event, this Court discusses now the substance
of that appeal and finds that the appeal is meritless nevertheless.

To his great detriment, Father did not appear to respond to Mother’s motions. Father provided to the Court responses to
Mother’s motions2, but this Court cannot verify that it received a supposed letter notifying the Court that he would be out of town
on the motions day. In preparing this opinion, the Court noted that Father filed this letter on February 18, 2015, five days after the
motion was heard. In his letter, Father states that he would not be appearing as he was going out of town for a friend’s wedding and
that Mother has known this for some time. Father seemingly expected that this Court should have given consideration to Father’s
prior plans. He also seemed to imply that Mother chose this motions date knowing that Father could not show.

The Court notes two things. First, Father chose not to appear, as opposed to could not appear. He received proper notice per the
local Family Court rules that these motions would be presented. He weighed his conflicting obligations and made a choice. Second,
any allegation that Mother waited to bring the motions until Father was scheduled to be out of town appears quite unfounded.
February 13, 2015 was the last motions date before the parties’ custody trial. What’s more, the alleged conduct that necessitated
the protective order occurred between the February 13 motions date and the Court’s previous motions date of January 30, 2015.
Mother had no choice but to bring this motion on the motions date in question. The problem for Father was not that this Court
violated his due process. The problem for Father was that he wanted to be in two places at the same time. That he chose to keep
his prior engagement instead of spending the morning in a motions court room with Mother’s attorney does not mean that his
constitutional rights had been violated.

As for this Court’s decision to grant the motion, the Court found that Father blatantly ignored Pa.R.C.P. 4009.21 by failing to
provide Mother with notice of his intention to file a subpoena, thereby preventing Mother an opportunity to object. Father’s actions
are all the more egregious because this Court never granted him leave to conduct discovery in this child custody case, per Pa.R.C.P.
1930.5. Instead, Father unilaterally sought to collect information about Mother without her knowledge and without giving her the
ability to stop him. He did not comply with this Court’s procedures, which are designed to prevent this very situation from occur-
ring. As such, a protective order was valid.

The Court also agreed with Mother’s counsel that attorney’s fees were warranted. This Court’s awarded only those expenses
which Mother incurred in her attempt to undo the harm. See Motion and Order, dated February 13, 2015. That is, this Court’s award
was not meant to be punitive in nature. Father takes exception to the fact that this Court’s Order described his behavior as obdu-
rate, vexatious and in bad faith. But this only mirrors the terms of art utilized in 23 Pa.C.S.A. §5339. In any event, Father’s conduct
was in bad faith and the amount of attorney’s fees is reasonable.
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C. Conclusion
For the aforementioned reasons, Father’s blatant disregard of the Pennsylvania Rules of Civil Procedure warranted a both a

protective order and counsel fees for his bad faith. This Court’s Order of February 13, 2015 should be affirmed.

II. 495 WDA 2015
The Court next turns to Father’s appeal of this Court’s Final Custody Order, dated March 24, 2015, which modified the parents’

legal custody arrangement and denied Father’s petition to find Mother in Contempt.

A. Relevant History: 495 WDA 2015
The parties are the parents of J.R., born April 16, 2007 (hereinafter “the child”). The Court has been involved since soon after

the child’s birth, though litigation did not start in earnest until 2010. Since that time, however, there has been a high degree of
conflict, and at that a steady pace. Since 2011, the parties have had custody trial or a trial on contempt of a custody order at least
once per calendar year. Recent history starts in February 2014, when the parties were able to reach a consent agreement, outlin-
ing the custody arrangement. The parents agreed that they would share physical custody on a week-on week-off basis. See Order
of Court, dated February 5, 2014. The parents further agreed that legal custody would be largely shared, though Mother had the
sole legal right to choose schools for the child. Id. But this consent agreement did very little to stem the influx of litigation. The
parties routinely returned to motions court. The conflict again culminated in two trials: one on contempt before Hearing Officer
Valles in November 2014 and one on custody, which is the subject of this instant appeal.3 The February/March 2015 custody trial –
the subject of this appeal – is their fifth.

The latest custody trial comes by way of Father’s Petition for Special Relief – Custody (which this Court deemed a request for
custody modification), dated July 10, 2014, and by Mother’s Cross-Complaint for Modification of Custody Order, dated August 26,
2014. Father later brought forth new matters of contempt and new requests regarding custody. See Orders of Court, dated
December 4, 2014 and January 30, 2015. This Court consolidated those matters with the already-scheduled February 2015 custody
trial. The trial lasted two and a half days, over the course of three dates: February 18, March 3, and March 18, 2015. On March 24,
the parties appeared, and this Court made findings of fact on the record and issued its order.

The Court largely kept the physical custody of the child status quo on a week-on, week-off arrangement. See Order of Court,
dated March 24, 2015, at Paragraphs 1-3. However, this Court deviated from past arrangements by granting the respective parents
certain unilateral decision making abilities in some areas of the child’s life. Father appeals.4

B. Discussion: 495 WDA 2015
In his Concise Statement of Errors Complained of on Appeal (hereinafter “495 Concise Statement”), Father alleges the follow-

ing, verbatim:

1. The Honorable Tr[ia]l Court erred [in her] discretion [as] to what was in the best interest of the minor child.

2. The Honorable Tr[ia]l Court erred in forbidding the non-custodial parent the right to be present at any non-public
events or areas, including such places as locker-rooms.

3. The Honorable Tr[ia]l Court erred in removing [Father’s] shared legal right to educational custody/decision
making of the minor child.

4. The Honorable Tr[ia]l Court erred in removing [Father’s] shared legal right to make medical decisions, including
authorizing services, and attending medical appointments of the minor child.

5. The Honorable Tr[ia]l Court erred in not requiring any advanced notice on travel itineraries outside of Allegheny
County.

6. The Honorable Tr[ia]l Court erred in the denial of New Matters and Petition for Special Relief Custody January 30,
2015.5

7. The Honorable Tr[ia]l Court erred in [its] review of the evidence provided by [Father).

8. The Honorable Tr[ia]l Court erred in allowing [Mother’s] testimony without supporting evidence.

9. The Honorable Tr[ia]l Court erred in allowing [Mother’s] testimony and evidence of items/circumstances that [the
Court] previously ruled the [Father] could not testify to or provide related evidence.

See 495 Concise Statement, at paragraphs 1-9.

1. Record of Animosity
Statements 3-4, which address the crux of Father’s appeal, go to the very heart of this Court’s decision to award exclusive deci-

sion-making power – that is, sole custody – to the respective parents in certain situations. Mother shall be the sole custodian with
respect to educational and medical decision making. See Order of Court, dated March 24, 2015, at Paragraph 4. To the extent that
the parents cannot agree about the child’s Individualized Educational Plan (“IEP”), Mother will have the final authority to make
the decision. Id. Father will be the sole legal custodian regarding all dental, orthodontic and optical decisions. Id. Both parents,
however, will continue to have full access to educational and doctor’s records. Id.

Granting one parent sole legal custody is something of a rarity in child custody cases. Indeed, case law provides that such an
award is likely improper when:

“1) both parents are ‘fit’; 2) both desire continuing involvement with their child; 3) both parents are seen by the child
as sources of security and love; 4) both parents are able to communicate and cooperate in promoting the child’s best
interests.”

See Bernard v. Green, 602 A.2d 1380, 1381 (Pa. Super. 1990) (quoting In re Wesley J.K. 445 A.2d 1243, 1249 (Pa. Super. 1982).
“The absence in the record of animosity of one parent toward the other strengthens the case for shared custody.” In re Wesley J.K.,
445 A.2d 1243, 1249.

The Court begins by noting that it is clear that both parents are fit, and both desire continuing involvement with the
child. Both parties requested that this Court not conduct an in camera interview with the boy, who was seven years old at
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the time of the trial. However, it was clear by the testimony and evidence that the child likely sees both parents as a source
of security and love. It is the fourth factor, though, that ultimately warrants a finding of sole custody in this case. The
parents are unable to communicate and cooperate to promote the best interests of the child. And the level of animosity in
this case is palpable.

In addition to the extensive docket, there are other examples of Father’s hostility and his inability to communicate or cooper-
ate with Mother. For example, Father employs an app on his phone which is programmed to call Mother’s cell phone repeatedly
until she picks up. See T1, at 98-100. He has also planted devices on her car to track her whereabouts. See T1, at 97. Father stalks
Mothering, letting her know that he knows where she travels by leaving trademark smiley faces on her car. See also Transcript of
Testimony, dated March 3, 2015 (“T2”), at 84-92. See also Exhibit O (relating to Father’s communication regarding his knowledge
of her locations). Mother testified that co-parenting is almost impossible, because Father’s main concern is to attack Mother. See
T2, at 92. The Court agrees.

Father inserts himself into so many of the child’s routines that occur on Mother’s time, that the Court has to wonder whether
Father’s aim is to harass Mother or to provide care and support for his son. Father likely does one with the added bonus of having
accomplished the other.

For example, Father regularly attends the child’s hockey practices and rehearsals at the Pittsburgh CLO even when they fall on
Mother’s time. See T1, at 102. Father testified that he brings the child vitamins, clothes, popcorn, and other sundries during the
child’s two-minute long break. Id. He said he does this because Mother will forget. Id. He waits for the child at the Children’s
Institute, where the child receives speech therapy, where he purportedly gives the child snacks and vitamins. Id., at 103. But Father
revealed perhaps the true nature of the visit when he noted that Mother is usually late. Id. On days where Mother has custody of
the child and the child has hockey practice, Father will still insist on going into the locker room to dress the child himself. When
Mother acquiesces and leaves the room to avoid an inevitable conflict, Father will refuse to dress the child because it is her week.
See T2, at 48. When looking at these examples in isolation, one might think that Father’s actions are merely those of an involved
parent of an active child. The rub here is that the child is so active that he only has two free nights per week. Id., at 44. Given the
high level of conflict between the parents, it is unreasonable that Father checks in on Mother and child five of her seven custodial
days; because when they are together, an argument will break out to the detriment of the child. For example, Father was so deni-
grating toward Mother at a birthday party that the child became upset and asked Father to leave. Id., at 80. See also T1, at
322-323.

All of this is to say nothing of the phone calls Father makes to Mother asking to speak with the child, regardless of whether the
child had just seen Father. Father or Father’s wife will regularly go to the child’s school to inspect the lunch that Mother packed
for the child apparently so he can hassle Mother about it later. See Transcript of Testimony, at March 18, 2014 (“T3”), at 131. See
also T2, at 62. Parents who have the ability to communicate and cooperate might be able to handle a shared legal custody arrange-
ment. However, Father and Mother cannot.

What this Court’s March 24, 2015 Custody Order sought to accomplish is to separate Father’s life from Mother’s life in the least
restrictive manner possible. For example, Father is still entitled to all medical and educational records, and the child will continue
his week-on week-off physical custody schedule. To be sure, nearly every set of parties to a custody trial has an inability to
communicate at least to some extent. But what sets this case from the rest, and the reason the case law provides this type of relief,
is that when the parents’ hostility reaches a certain level, the well-being of the child is adversely affected. With these examples of
conflict in mind, the Court now addresses Father’s contentions with this Court’s modifications of the parties’ legal and physical
custody arrangement and its corresponding reasoning.

2. Education and Medical Decisions
Testimony and evidence at the trial revealed that Father’s hostility toward Mother threatens the well-being of the child. Critical

to the boy’s growth is his education and medical health. Early in this case, the child was diagnosed as being on the autism spec-
trum. Since the child was in pre-school, he has been working with school psychologist Megan Edwards.6 See T1, at 236-237. It was
clear to this Court that Ms. Edwards has been a tremendous positive force in the child’s life. She followed the child from when he
was enrolled in a pre-school program at Carnegie Mellon University to his elementary school in Fox Chapel. Id. She helped the
child become acclimated to these environments. Id., at 237. The child has an IEP, which proscribes a special education teacher,
additional reading support, and other verbal skill building programs. Id., at 238. The child was advancing so well that Mother had
him re-evaluated and his autism diagnosis was changed to “no diagnosis.” Id., at 240. At the time of the trial, this diagnosis change
did not affect the child’s IEP, as the school wanted to wait until just a bit longer to conduct its own evaluation regarding the need
for more services.

According to Ms. Edwards, special needs children at the child’s school have an IEP meeting once per year with an addi-
tional check-in meeting. Id. But for the parties’ child, these meetings have become problematic. Ms. Edwards testified that
Father has been extremely aggressive at these school meetings. Id., at 239. Father tries to goad Mother into an argument.
According to Ms. Edwards, while Father is motivated to help his son, he is also very interested in catching Mother in any sort
of lie. Id. The result of this conflict means, among other things, the school cannot resolve simple issues (e.g. an instance of a
behavioral issue) with a normal email or phone call, but rather must conduct a full-blown meeting where both parents are
present. Id. Ms. Edwards’ testified that this has worn on the resources of the school district. Id. For example, Father insists on
gathering the child’s school records. He has done this so much that the school district has resorted to charging Father for addi-
tional copies. Id., at 239-240.

In one such IEP meeting, Father decided to put on hold the multiple school professionals – therapists, counselors and teachers,
all of whom are tasked with aiding the child – while he leveled an inquisition into Mother’s personal life. Id., 244-248. Ms. Edwards’
testified that Father has emailed the school’s staff alleging that Mother was fired and evicted. Id., at 239. Ms. Edwards’ testimony
was highly credible and extremely helpful to the Court. The Court hardly had to imagine Father’s antagonism toward Mother and
the school. Indeed, Father demonstrated his temper when he twice vowed to Ms. Edwards that he would “handle [her] at the school
board.” See e.g., Id., at 250.

To be sure, the issue is not whether Father neglects his son. Maria Kohan, a service provider, testified that she had
good relations with the parents and testified to Father’s attentiveness. Id., at 270-276. The issue is whether the parents’
inability to communicate is to the child’s detriment. The answer to that question is in the affirmative. From this Court’s
perspective, Father’s involvement with the school district has more to do with scouring through the child’s records,
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hoping to discover a pretext for bringing Mother to Court, and less to do with the medical and educational needs of the
child. Father is highly suspicious of the school district. He does not believe that the school district has his child’s best
interests at heart.

In other contexts, this might be a perfectly legitimate concern of a parent. But Father repeatedly questioned school psycholo-
gist as to whether she had a personal relationship with Mother. In other words, it was not the impression of the Court that Father
felt that the school district was failing his son’s needs. Rather, it appeared to the Court that Father’s poor opinion of them had to
do with the fact that they supposedly sided with the enemy in a custody battle. For example, Father alleged that it is in Fox Chapel
School District’s best financial interests to remove a child from an IEP, thereby saving itself from the extra costs of therapists and
special aids. Id., at 248. His testimony revealed that he is wary of any recommendation of theirs which would walk back services.
Meanwhile, Ms. Kohan testified that Father agreed that her organization’s services for the child should end, given the child’s
progress. Id., at 275-276. As far as the Court could tell, the difference could be that Father had a better relationship with Ms. Kohan
than with Ms. Edwards, the school psychologist. A better explanation is that since this Court initially identified Mother as the
ultimate education decider, per its Order dated September 2, 2011, Father has set out to antagonize Mother on this very issue in
preparation for contempt and custody trials.

Because of the child’s initial special needs diagnoses, how those diagnoses are specifically addressed in a school setting, and
given his recent progress, the child’s education and medical decisions are made hand in hand. As such, the sole legal custodian
should be the custodian of both matters. And because of Father’s animosity toward Mother, he is unable to communicate and work
effectively with Mother in the realm of the child’s life. For the reasons set forth above, it is in the child’s best interests to award
Mother sole custody of the child’s medical and educational decisions, per the custody order.

3. Parental Restrictions and Travel Plans
This is atypical behavior and unfortunately it warrants an atypical custody arrangement. As alluded to above, this Court also

made slight modifications to the physical custody arrangements. Specifically, Father appeals this Court’s decision to restrict his
presence in certain situations when he is the non-custodial parent. See 495 Concise Statement, at Paragraph 2. He also appeals this
Court’s decision to remove the irrelevant travel notice requirement. Id., at Paragraph 5. The child would be better served if
contact between the parents remained at a minimum. Per the custody order, this Court determined that the non-custodial parent
in no longer entitled to attend the child’s routine practices and appointments. This eliminates the tension and conflict that the child
must endure when his parents attempt to co-parent in front of him. For Father, it eliminates an opportunity to badger Mother.
Similarly, the Court sought to restrict other unnecessary contact between the parents. This is why the Court ruled that a parent
need not provide the other with advanced notice of his or her travel with the child, especially since all travel must occur on the
parent’s own custodial time. Both parents are capable and fit enough to travel with the child without the added burden of includ-
ing the other. Father appeals this ruling, but had no argument as to why the removal of this caveat in the custody order would be
problematic for the parents or their child. It only eliminates one more clause which Father would employ to haul Mother before a
contempt court. It is unnecessary.

4. Contempt Issue
Prior to the February 18, 2015 custody trial, Father presented motions on January 30, 2015. He sought to be the primary legal

custodian regarding the child’s orthodontic needs; and he sought to hold Mother in contempt. This Court consolidated those issues
with the impending custody trial. When Father contends, as he does in 495 Concise Statement, at Paragraph 6, that the Court erred
in denying his new matters, he must mean this Court’s denial of his contempt petition.7

On this matter, Father simply failed to make any case for contempt, and the Court was constrained to deny his petition. His peti-
tion for contempt was largely incoherent, merely reiterating certain provisions of the February 5, 2014 consent custody order.
Presumably, Father was highlighting the specific clauses of which Mother was in contempt. But much of the discussion about
contempt involved a previous contempt trial before Hearing Officer Laura Valles. That hearing occurred on November 5, 2014,
which is the subject of a related appeal before the Superior Court. See 494 WDA 2015. In other words, Mother’s alleged contemp-
tuous acts had already been adjudicated, and Father was attempting to re-litigate the matter before this Court. This Court allowed
Father to present evidence of contempt between the November 2014 trial and the January 30, 2015 petition, but he could not do so.
See T1, at 258 – 259.

Father alleged incidences of Mother’s tardiness in returning his messages, but this transgression is at best de minimus and did
not rise to the level of contempt. The only other decipherable allegation of contempt was that Mother did not answer Father’s phone
calls to the child. But this Court is hesitant to find contempt, as Father essentially utilized this clause to harass Mother. Mother did
not see a reason to make the child available to answer Father’s calls on her custodial days when Father had already seen the child.
As discussed above, Father would show up at most all of the child’s appointments and practices even when they were on Mother’s
time. After everybody went back home, Father would then call Mother until she picked up. All of this was under the guise of a
phone call which Father felt he was entitled to have with his son.

The Court has a duty to liberally construe the Pennsylvania Rules of Civil Procedure, but this Court cannot liberally construe
Father’s evidence and arguments. He expected a great deal of his testimony and his evidence to speak for itself. Unfortunately, not
everything was as obvious for the Court as it was for Father.

5. Waived Issues
Per Pa.R.A.P. 1925(b)(4)(ii), an appellant shall “concisely identify each ruling or error that the appellant intends to challenge

with sufficient detail to identify all pertinent issues for the judge.” Failure to comply with a Rule 1925(b) order “may be consid-
ered by the appellate court as a waiver of all objections to the order, ruling or other matter complained of.” Lineberger v. Wyeth,
894 A.2d. 141, 148 (Pa. Super. 2006). The Superior Court has held that vague or overly broad statements in a Concise Statement of
Matters Complained of on Appeal may constitute a waiver.

“When a court has to guess what issues an appellant is appealing, that is not enough for meaningful review. When an
appellant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the trial court is
impeded in its preparation of a legal analysis which is pertinent to this issues. In other words, a Concise Statement
which is too vague to allow the court to identify the issues raised on appeal is the functional equivalent of no Concise
Statement at all.”
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Commonwealth v. Dowling, 778 A.2d 683, 686-87 (Pa. Super. 2001). See also In re Estate of Daubert, 757 A.2d 962, 963 (Pa. Super.
2000) (citation omitted). In addition to situations where the appellant completely fails to mention an issue in his Concise Statement,
the Superior Court has ruled that when Concise Statements are so vague as to prevent the court from identifying the issue to be
raised on appeal, such issues are waived as well. Dowling, at 686-87. See also Commonwealth v. Lord, 553 Pa. 412, 719 A.2d 306
(1998).

Father’s 495 Concise Statement, at Paragraphs 1 and 7-9 are of this nature and should be deemed waived. Father alleges this
Court erred in determining what was in the best interest of the minor child. As nearly every move this Court makes is to be done
so in accordance with the best interests of the child, this Court cannot intelligently identify or address Father’s grievance. The
Court notes that it read its decision and its reasoning in open court on March 24, 2015. See Transcript of Testimony, dated March
24, 2015 (hereinafter “T4”), at 1-24. And Father does not appeal any specific element of the 23 Pa.C.S.A. §5328(a) custody factors.
In any event, since this Court discussed those factors then, it need not address them here. See M.J.M. v. M.L.G. 63 A.3d 331, 336
(Pa. Super. 2013); see also 23 Pa.C.S.A. §5323(d).

Statements 7, 8 and 9 presumably concern the Pennsylvania Rules of Evidence, but the Court cannot discern exactly what
Father contests. Father argues that this Court erred in its review of his evidence. See 495 Concise Statement, at Paragraph 7. But
this Court admitted 28 of Father’s exhibits, some of which are packets. The combined length of the trial transcript is nearly 650
pages in length. This Court is prevented from articulating its reasoning when Father fails to identified its alleged errors.

Father argues in Statement 8 that this Court erred in allowing Mother’s testimony “without supporting evidence.” Perhaps
Father’s contention is a foundation issue from Mother’s direct testimony, or perhaps Father means to contend one of the Court’s
P.R.E. 104(b) rulings, though this Court could not find an obvious candidate. It could be that Father’s contention is with the weight
with which Court allotted Mother’s evidence or testimony. But to this end, weight and credibility determinations are squarely within
this Court’s purview, and said determinations were properly rooted in evidence and testimony. Beyond that, this Court cannot
further address this matter.

Finally, Father argues in Statement 9 that this Court erred by allowing some of Mother’s testimony regarding certain issues,
but did not allow Father to testify about similar issues. Due to the lack of specificity in the Concise Statement, this Court cannot
intelligently speak to this issue except to say that this Court allowed Father to proceed with a great deal of freedom from the
procedural strictures of litigation.

But to that end, the Court can only go so far. Father believed that he should be given a break, because he chose to forgo counsel
to represent himself. See e.g., T1, at 98 (“I’m pro se. Take it easy.”); at 108 (“I’m pro se, Your Honor.”); at 124 (“Remember, I’m
pro se. It’s kind of tough.”). This Court cautioned Father that he is still held to the same standard as an attorney. The Court notes:
“[A]ny layperson choosing to represent himself in a legal proceeding must, to some reasonable extent, assume the risk that his
lack of expertise and legal training will prove his undoing.” Rich v. Acrivos, 815 A.2d. 1106, 1108 (Pa. Super. 2003) (citations
omitted).

C. Conclusion
This Court’s Final Custody Order of March 24, 2015 substantially modified the parents’ legal custody arrangements. This is

the crux of Father’s appeal, and his grievances are properly identified in Statements 2 – 5. Father will have an opportunity to
make his case before the higher court. Statement 6 relates to his contempt petition, which this Court denied after Father failed
to make his case. Father’s overly broad Concise Statement 1, as well as the ultra vague Concise Statements 7 – 9 should be deemed
waived.

Ultimately, this Court found that Father’s animosity toward Mother was so high, creating a conflict so great, that the parties
were unable to communicate or cooperate. This adversely affects their ability to co-parent. As such, a finding of sole legal custody
in certain situations is not only warranted, but it is the best, least restrictive way for the parents to provide care for their child. For
the aforementioned reasons, this Court’s Order of March 24, 2015 should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.

1 It is worth noting, however, that Father does not allege that the Court’s decision to grant a protective order prevented him from
obtaining necessary documents vital to making his custody case. He simply appeals that the protective order should not have been
granted. In the second appeal included in this document, 495 WDA 2015, he alleges that the Court custody decision was erroneous,
but not because of his inability to conduct discovery.
2 In addition to her motion for a protective order, Mother also motioned for the Court’s permission to allow one of her witnesses to
appear by telephone. Father filed a response to the motion regarding the telephone testimony, which indicated that he did not
contest Mother’s request.
3 See also 494 WDA 2015 and this Court’s corresponding Trial Court Opinion.
4 The Court notes that Father failed to comply with Pa.R.A.P. 1925(a)(2). Father filed his Notice of Appeal (in 495 WDA 2015) on
March 26, 2015, but he did not file his Concise Statement in the matter until April 6, 2015.
5 The Court notes here that this issue is timely. On January 30, 2015, by way of motions court, this Court consolidated Father’s new
matters into the custody trial. These new matters were adjudicated and noted in the March 24, 2015 final custody order of court.
The final custody order was not docketed until March 27, 2015. However, this Court handed copies of the final custody order on
March 24, 2015, when the parties appeared to hear this Court’s findings of fact. On March 26, after he was handed a copy of the
custody order, but before that order appeared on the docket, Father appealed.
6 At the time of trial, J.R. was in first grade and nearly 8 years old.
7 The only other “new matter” on January 30 was Father’s request for sole decision making authority related to the child’s ortho-
dontic needs. After the custody trial, this Court awarded said sole custody. See Order of Court, dated March 24, at paragraph 4(f).
Thus, the only remaining issue is contempt.
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Dina A. Dicenzo v.
Andrew D. Heary

Child Support Deviations

1. The parties equally share custody of their two minor children. The mother has significant income while the father is unem-
ployed and collecting Social Security Disability. The parties’ divorce is finalized with the alimony that was paid by the wife to the
husband now having ended. The father seeks a significant deviation in child support due to his limited income and extensive
expenses.

2. The court did not grant the father his requested deviation in spite of his minimal income as his extensive expenses did not
relate to the children and were largely the result of his prior marriage and prior alimony obligation to his prior wife. The trial court
did not believe that it was appropriate to deviate from the child support guidelines in order for the father to maintain a lifestyle
that he cannot afford. The difference in the parties’ assets and liabilities was handled in equitable distribution with their divorce
and, therefore, was not the basis for a deviation in child support.

(Christine Gale)

Cory Siri, Esquire for Plaintiff/Father.
William P. Bercik, Esquire for Defendant/Mother.

No. FD 07-008810-006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Kim D. Eaton, J.—June 1, 2015.
Superior Court #442 WDA 2015

OPINION
Defendant Andrew D. Heary (Father) appeals from this Court’s Order of February 23, 2015 dismissing his exceptions to the

child support Recommendation of the Special Master.
The parties were married on April 8, 2000, separated on October 2, 2007 and divorced by decree entered June 24, 2010.

They are the parents of two children, Grace Heary born July 11, 2004 and Claire Heary, born November 13, 2005. Father has
two adult children from a previous marriage. The parties share custody of the children equally on a 2/2/5/5 schedule. Mother
is a high earning physician. Father is unemployed and collecting Social Security Disability benefits. The parties executed two
agreements to settle their claims. On July 13, 2009, a consent order was entered regarding economic claims in which Mother
paid Father cash of $87,887, 50% of her Fidelity 467B account, 50% of her Fidelity 403B account, 50% of her West Penn
Allegheny Health System (WPAHS) defined benefit retirement plan and 50% of her IRA. Wife agreed to pay alimony to Father
until Father reached 59½, and child support of $3000 per month. Following an appeal filed by Father docketed at 1859 WDA
2010, the parties entered into a second agreement dated March 29, 2011 in which Mother agreed to pay $4100 per month in
alimony and child support through December 2013 and $400 a month to defray his medical expenses until the younger daughter
graduated from high school.

On March 19, 2014, Father filed a petition to modify child support seeking an additional $3,200 per month. At his request, the
matter was designated complex. Written discovery was exchanged, Mother was deposed and a hearing was held before Special
Master Ferber on November 20, 2014.

Mother is an obstetrician/gynecologist with WPAHS with gross annual earnings in 2014 of $422,555. Father’s social security
disability monthly benefit is $2,468, from which $1,086 is taken to satisfy alimony obligation to his first wife. He receives a deriv-
ative of $617 for each of the girls and $30 a month from a pension benefit. Based upon the income of the parties, the guideline
amount for support for two children is $2463.

Father contends that he is unable to pay his expenses with the income and child support he currently receives. The money
he received in equitable distribution was spent to retire his debt and buy a car. Having reached 59½, he is no longer getting
alimony. Father seeks an upward modification to $6,200, an amount, which he claims, would enable him to continue to live the
lifestyle he deems appropriate without filing for bankruptcy. Father’s debt is staggering. In addition to the $1086 alimony
payment, he pays his first wife $1,165 a month towards child support arrears of $44,750. He owes over $100,000 in legal fees
to three different attorneys. He has 17 credit cards all with outstanding balances. None of his debt is related to the children at
issue in this support matter. Father presented a budget at the hearing showing monthly expenses of $20,496 per month. The
only expenses that he was able to attribute even partial to the children was $300 per month for clothing and $877 for high quality
food. (Ex. T).

On November 20, 2014, the Special Master recommended a guideline order of $2,463 based on net monthly income for Father
of $2900 and net monthly income for Mother of $24,939. Father’s exceptions were dismissed by Order dated February 23, 2015.
Father timely appealed, and, in response to an Order issued pursuant to Pa.R.A.P. 1925(b) filed a Statement of Matters Complained
of on Appeal raising the following assignments of error:

1. The Master failed to consider the relative assets and liabilities of the parties.

2. The Master failed to permit evidence or testimony concerning the relative assets and liabilities of the parties.

3. The Master failed to consider the standard of living of the parties and the children.

4. The Master failed to take into consideration Father’s expenses for the children’s activities.

5. The Master failed to take into consideration Father’s extraordinary expenses.

6. The Master filed to take into consideration Father’s additional expenses incurred as a result of one child’s medical
condition.

7. The Master failed to consider Father’s request for an upward deviation from the guideline support amount even
though he had a reasonable basis for his request based on the factors listed in Pa.R.C.P. 1910.16-1.

Support actions are governed by Pennsylvania Rules of Civil Procedure 1910.1 through 1910.50. Initially, Pa.R.C.P.1910.16–1(d)
provides as follows:
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(d) Rebuttable Presumption. If it has been determined that there is an obligation to pay support, there shall be a rebut-
table presumption that the amount of the award determined from the guidelines is the correct amount of support to be
awarded. The support guidelines are a rebuttable presumption and must be applied taking into consideration the special
needs and obligations of the parties. The trier of fact must consider the factors set forth in Rule 1910.16-5. The
presumption shall be rebutted if the trier of fact makes a written finding or a specific finding on the record, that an award
in the amount determined from the guidelines would be unjust or inappropriate.

Pa.R.C.P. 1910.16-5(b); Arbet v. Arbet, 863 A.2d 34 (Pa. Super. 2004). Rule 1910.16-5 provides as follows:

(a) Deviation. If the amount of support deviates from the amount of support determined by the guidelines, the trier of fact
shall specify, in writing, the guideline amount of support, and the reasons for, and findings of fact justifying, the amount
of the deviation.

(b) Factors. In deciding whether to deviate from the amount of support determined by the guidelines, the trier of fact shall
consider:

(1) Unusual needs and unusual fixed obligations;

(2) Other support obligations of the parties;

(3) Other income in the household;

(4) Ages of the children;

(5) Assets of the parties;

(6) Medical expenses not covered by insurance;

(7) Standard of living of the parties and their children;

(8) In a spousal support or alimony pendente lite case, the period of time during which the parties lived together from
the date of marriage to the date of final separation; and

9) Other relevant and appropriate factors, including the best interests of the child or children.

Pa.R.C.P. 1910.16-5(b).

In determining whether to deviate from the amount of child support mandated by the guidelines set forth in the rules of civil
procedure, the trier of fact is required to consider all relevant factors. Suzanne D. V. Stephen W., 65 A.3d 965, 973 (Pa. Super 2013).
No one factor alone will necessarily dictate that the amount of support should be other than guideline figure. Rather the trier of
fact must carefully consider all relevant factors and make a reasoned decision as to whether consideration thereof indicates that
there are special needs and/or circumstances, which render deviation necessary. Elias v. Spencer, 673 A.2d 982, 986 (Pa Super.
1996). The party seeking modification of child support bears the burden of proving that the modification is warranted. Sirio v. Sirio,
951 a.2d 1188 (Pa. Super. 2008). At the conclusion of the hearing, after considering all relevant factors, the Master decided that
Father failed to produce sufficient evidence warranting upward modification. The Master determined that the guideline amount
was just and appropriate.

Father’s first two matters relate to the Court’s alleged failure to consider the parties’ relative assets and liabilities. Father
testified at length about his outstanding debt. Father claims that he needs the increase in child support to avert filing for personal
bankruptcy. The vast majority of his debt is from obligations to his former wife and children, and to the parade of attorneys, he
retained to litigate against Mother. Father conceded at the hearing that none of his outstanding financial obligations is related to
expenses for the children. (Tr. 24-34, 68-72). There was extensive evidence offered regarding Father’s assets, which include a new
house, two cars, a motorcycle, a camper and a boat. Mother lives in a 7,000 square foot home, has an au pair and takes the girls on
lavish vacations. Unquestionably, Mother has more assets and fewer liabilities at present than Father. The difference in the
parties’ relative assets and liabilities was appropriately and adequately handled during the equitable distribution proceedings, and
in light of the evidence presented, was not sufficient in and of itself to justify a deviation in child support.

Father’s third matter asserts that the Master failed to take into consideration the parties’ standard of living. This is a factor to
be considered, and the Master permitted Father to introduce evidence of this. Father testified that Mother takes lavish, expensive
vacations while he travels by modest camper. That is the sum total of evidence offered regarding her standard of living. Father
continues to maintain a high standard of living. Father testified about the considerable expenses he incurs for his home and the
upkeep of his two cars. (Tr. 27-28, 31, 35, 37, 73). He paid $279,000 for a house in 2008. He recently purchased a new car. He
employs a handyman, and takes the children on vacations to Disney.

Father’s fourth, fifth and sixth matters relate to his extraordinary expenses for the children’s extra-curricular activities. Father
presented no evidence that he was incurring extraordinary expenses for the children’s activities. The activities in which the
children are engaged are typical of children their age. The only costs to which Father testified are $25 for piano lessons, $90 a
month for Claire’s guitar lessons and $40 a month to rent a cello. Father can easily pay these costs with the guideline amount.
Father contends that Grace’s medical condition is causing him to incur additional expenses. Grace’s medical condition is that she
is overweight. She has been going to UPMC weight management since she was three years old. Mother pays for health insurance,
which covers all costs of Grace’s medical condition. There is no expense to Father for this other than an occasional co-pay of $40.
Doctors have recommended five servings of fruits and vegetables daily and an hour of aerobic exercise daily. According to
Mother, any aerobic activity, which they enjoy, is sufficient. While in her custody, Grace participates in swimming and horseback
riding for which Mother pays. Father does not approve of swimming. Father has both girls enrolled in ballet, Irish dance, and
hip-hop dancing and tumbling. Father wants Mother to pay for these activities.

According to the parties’ agreement, they are to share expenses of extra-curricular activities to which they both agreed. They
do not agree on many. Father contends that activities must be instructed by professionals and be measurable, definable and repeat-
able. Mother contends that they need aerobic activities. On March 26, 2014, Father filed a Motion for Contempt, seeking to compel
Mother of pay her share of these activities. A hearing on Father’s motion was scheduled at the time of this complex support hear-
ing. Since Mother’s obligation to pay for the expenses of the activities for which Father sought an upward deviation was being
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litigated separately, the Special Master appropriately deferred this. The Master noted in her Hearing Summary that “any money
owed from one parent to the other for mutually agreed upon extra-curricular activities both in the past and for the future, “will be
addressed in that hearing. If it is determined that Wife should be paying for these activities under their agreement, Father would
be reimbursed at that time. This was not a factor militating in favor of a deviation.

In his seventh matter, Father generally complains that the Court erred in denying his request for an upward deviation. Father
failed to come forward with sufficient factual evidence from which the Court could justify a deviation under Rule 1910.16. The
children do not have unusual needs or high medical expenses, which Father is required to pay. Mother is already paying for
Father’s medical expenses. The fact that Mother has a significantly higher income from Father is not a sufficient basis to
deviate from the guidelines. The Special Master assigned to the complex support hearing also presided over the equitable distri-
bution proceedings. She was very familiar with the parties and their financial situation. Father’s admittedly unfortunate financial
situation is of his own doing and wholly unrelated to unusual expenses for the children. The expenses, which he is unable to pay
on his current income, are legal fees, upkeep of his house and upkeep of his two cars. While Father argued that, he needs to
maintain a certain lifestyle for the benefit of the children. Father’s fixed expenses are unrelated to the children. The guideline
amount, coupled with the derivative benefit, is more than sufficient to provide for the children for the 50% of the time they are
in his custody. Mother is not legally responsible to pay more in child support than the guidelines provide so that Father may
maintain a lifestyle, which he can no longer afford.

For the foregoing reasons, the Court dismissed Father’s exceptions.

BY THE COURT:
/s/Eaton, J.
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South High Development, LP,
Gregory Development and Management, Inc.
and Carlisle Historic Tax Credit Fund 1 LP v.

Estate of James A. Morgan,
Margaret A. Morgan, Administratrix,

James A. Morgan, Inc., David J. Morgan d/b/a Morgan Associates/Architects,
James A. Morgan d/b/a Morgan Associates/Architects,

Delattre Corp., Charles Uhl d/b/a Historic Preservation Services, Inc.
and Morgan Architecture + Design, LLC

Contract—Motion to Stay Arbitration—Architect Agreement

Parties absent from architect agreement not bound by arbitration clause; stay of arbitration granted

No. GD 14-015368. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—July 6, 2015.

OPINION

I. BACKROUND
This litigation arises out of the design and historic renovation of the former South Side High School in Pittsburgh, Pennsylvania.

The South Side High School was originally built in 1897, with additions completed in 1923 and 1935. The South Side High School
operated as such from 1897 until 2002. The complex is located in the South Side of the City of Pittsburgh in a Registered Historic
District and is listed on the National Register of Historic Places.

In 2008, the Plaintiff, South High Development, L.P., hereinafter “South High” acquired the South Side High School building.
In 2008, Gregory Development and Management, Inc., acting on behalf of South High, retained James A. Morgan, David J.
Morgan and/or James A. Morgan, Inc. (“JMI”) to prepare preliminary drawings and specifications for conversion of the former
high school.

On June 29, 2009, South High entered into an architect agreement with Morgan Associates/Architects (hereinafter “Morgan”).
The project was intended to convert the historic high school building complex into no less than seventy-two (72) apartment units
(the parties differ as to whether the original plan encompassed 72 or 76 units).

Due to the historic nature of the building, South High expected to receive Historic Tax Credits in order to finance the project.
The Architect Agreement expressly stated; “[i]t is intended that the building will be altered in a manner that [South High] can
receive Historic Tax Credits.” In order to finance the project South High sold its future Historic Tax Credits to Carlisle Historic
Tax Credit Fund 1 LP.

At the completion of the project, Carlisle failed to receive the Historic Tax Credits. By letter dated May 15, 2013, the National
Park Service denied the Plaintiffs’ Part 3 Application and determined that the project was not eligible for the investment tax credits
for historic preservation. The National Park Service specifically pointed out the “intrusive installation of the exposed HVAC ducts
and other building systems throughout the building” did not meet the standards required to achieve a Historic Preservation
Certification of Completed Work. The Plaintiffs appealed the denial letter but the National Park Service’s certification denial was
upheld on January 26, 2014.

The Plaintiffs assert that as a consequence of the denial in certification they have suffered costs associated with loan extension
fees, the potential loss of tax investment credits and additional design and construction costs to remediate design errors in the
HVAC system.

South High and Carlisle pursued legal action against Morgan Associates through two distinctly different avenues, an AAA
Arbitration, as well as a civil action in the Allegheny County Court of Common Pleas. 

On August 29, 2014, South High and one of its investor entities, the Carlisle Historic Tax Credit Fund 1 LP, filed a demand for
arbitration against Morgan with the American Arbitration Association. On April 14, 2015, South High filed a Complaint in Civil
Action against Morgan Associates and a host of other defendants.

Although the Architect Agreement contained an Arbitration Provision, Morgan Associates requested the Court to Stay the
Arbitration due to the fact that Carlisle was not a party to the Owner/Architect Agreement or its arbitration provision. Morgan
Associates claim that it is Carlisle, not South High that is the real party in interest as it relates to a claim for damages and that a
civil action would include parties not included in the AAA Arbitration yet germane to the litigation. For instance, Morgan
Associates asserts that named defendant, Delattre Corporation, designed and constructed the HVAC systems under contracts with
Gregory Coyle and/or New Belle Construction, or one of the Plaintiffs and that any liability is directly attributable to Delattre, if
not then by and through indemnification.

II. PROCEDURAL HISTORY
A Praecipe for Writ of Summons was filed by the Plaintiffs on September 2, 2014. Following months of service related issues

concerning notice, a Complaint was filed on April 14, 2015.
While this writer was serving as judge in the Allegheny County Civil Division’s Motions Court, the parties appeared to argue

the Defendants’ Motion to Stay Arbitration, filed on April 27, 2015. The Plaintiffs’ filed a Brief in Opposition to said Motion with a
Cross-Motion to Stay the civil litigation pending conclusion of the Arbitration process.

Following said argument as to same, this writer granted the Defendants Motion to Stay Arbitration. On May 13, 2015, the
Plaintiffs filed a Motion for Reconsideration of Order Staying Arbitration.

This writer denied said request by Order dated May 20, 2015. On May 26, 2015, the Plaintiffs filed a Notice of Appeal to the
Superior Court of Pennsylvania. On June 2, 2015, this writer directed the Plaintiffs to file a Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.C.P. 1925(b). Said statement was timely filed on June 22, 2015, the foregoing Opinion is
this Court’s response thereto.
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III. ISSUES RAISED ON APPEAL

1) The Court’s order staying the AAA arbitration proceedings was in error because: (i) a valid and commercially
bargained for arbitration agreement existed between South High Development, L.P. (“South High”) and Morgan
Associates; (ii) the disputes that are the subject of the AAA arbitration proceedings fell within the scope of the
arbitration agreement and Pennsylvania law requires the enforcement of the parties’ commercially bargained for
arbitration agreement. 42 Pa.C.S.A. §§ 7304, 7342; Fastuca v. L.W. Molnar & Associates, 950 A.2d 980, 989 (Pa.Super.
2008) (reversing order terminating arbitration, and holding a court’s power to stay arbitration us limited solely to
the determination of whether the parties agreed to arbitrate); Muhlenberg Township Sch. Dist. Auth. v.
Pennsylvania Fortunato Constr. Co., 333 A.2d 184, 186 (Pa. 1975) (affirming order to arbitrate and denying school
district’s request to enjoin construction company from seeking arbitration); Ross Development Co. v. Advanced
Bldg. Development, Inc., 803 A.2d 194, 199 (Pa.Super. 2002) (reversing trial court’s order issuing stay of arbitra-
tion); Lincoln Univ. v. Lincoln Univ. Chapter of the Am. Assoc. of Univ. Professors, 354 A.2d 576, 581-82 (Pa. 1976)
(reversing order to enjoin arbitration); Sanitary Sewer Authority of Shickshinny v. Dial Associates Const. Group,
Inc., 532 A.2d 862, 863 (Pa.Super 1987) (a court should not stay an arbitration unless it can say “with positive assur-
ance” that the underlying arbitration provision cannot be interpreted to cover the dispute in question).

2) The Court’s order staying the AAA arbitration proceedings was in error because the Federal Arbitration Act
requires the enforcement of the parties’ arbitration agreement, and is applicable to the construction project at issue
which involved the rehabilitation of a federally-certified historic building utilizing federal tax credits. 9 U.S.C. § 2;
Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 271 (1995) (the FAA was intended to force courts to “enforce”
Arbitration agreements into which parties had entered” and to “place such agreements upon the same footing as other
contracts”); AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740, 1747-1748 (2001) (the FAA preempts all state laws and
rules that conflict with its provisions or its objective of enforcing arbitration agreements); Dean Witter Reynolds Inc.
v. Byrd, 470 U.S. 213, 221 (1985) (“[t]he preeminent concern of Congress in passing the Act was to enforce private
agreements into which parties had entered, and that concern requires that we rigorously enforce agreements to
arbitrate, even if the result is ‘piecemeal’ litigation”).

3) Finally, the Court’s order staying the AAA arbitration proceedings was in error because Morgan Associates waived
any right to move for a stay of arbitration by participating in the AAA arbitration proceedings for more than eight (8)
months. See White v. Concord Mut. Ins. Co., 442 A.2d 713, 717 (Pa.Super. 1982), aff ’d on other grounds, 454 A.2d 982
(Pa. 1983)

IV. DISCUSSION
Despite this appeal being interlocutory in nature, the parties are granted leave to appeal pursuant to Pa.R.A.P. § 311, entitled,

Interlocutory Appeals as of Right, specifically, (a)(8), entitled Other Cases. This subsection allows for the appeal of an order by
statute or general rule. 42 Pa.C.S.A. §7320(a)(2) specifically allows for the appeal of an order granting an application to stay
arbitration made under section 7304(b).

Morgan Associates presented a Motion to Stay Arbitration before this writer asserting that Carlisle, a named Plaintiff in the
civil action, was not a party to the Owner/Architect Agreement or its arbitration provision; that Carlisle, not South High
Development, is the real party in interest relative to the claim of damages; and that the civil action involves parties not privy to
the Architect Agreement and that will not be present during the arbitration.

The trial court’s power to stay the arbitration, or in the alternative, to stay the judicial proceedings is authorized and governed
by 42 Pa. C. S. A. §7304, the applicable sections state:

(b) Stay of arbitration.--On application of a party to a court to stay an arbitration proceeding threatened or commenced
the court may stay an arbitration on a showing that there is no agreement to arbitrate. When in substantial and bona
fide dispute, such an issue shall be forthwith and summarily tried and determined and a stay of the arbitration
proceedings shall be ordered if the court finds for the moving party. If the court finds for the opposing party, the court
shall order the parties to proceed with arbitration.

(d) Stay of judicial proceedings.--An action or proceeding, allegedly involving an issue subject to arbitration, shall be
stayed if a court order to proceed with arbitration has been made or an application for such an order has been made
under this section. If the issue allegedly subject to arbitration is severable, the stay of the court action or proceeding
may be made with respect to the severable issue only. If the application for an order to proceed with arbitration is
made in such action or proceeding and is granted, the court order to proceed with arbitration shall include a stay of
the action or proceeding.

(e) No examination of merits.--An application for a court order to proceed with arbitration shall not be refused, nor
shall an application to stay arbitration be granted, by the court on the ground that the controversy lacks merit or bona
fides or on the ground that no fault or basis for the controversy sought to be arbitrated has been shown.

In making the threshold determination of whether a matter should proceed to arbitration, the trial court must first look to the
scope of the parties’ agreement to arbitrate. (Ross Dev. Co. v. Advanced Bldg. Dev., Inc., 803 A.2d 194, 197 (Pa. Super. 2002)

The Arbitration Agreement was executed on June 29, 2009 between the owner listed as South High Development, LP., and the
architect Morgan Associates/Architects (Exhibit C, Motion to Stay Arbitration). Article 7 of said document is entitled Resolution
of Claims, Disputed or Other Matters. Section 7.1, is entitled Arbitration, with 7.1.1 stating, “[c]laims, disputes or other matters in
question between the parties to this Agreement or the breach thereof…” (Agreement, 7.1.1, emphasis added).

Additionally, section 7.1.2 states, “[n]o arbitration arising out of or relating to this Agreement shall include, by consolidation,
joinder or in any other manner, an additional person or entity not a party to this Agreement, except by written consent contain-
ing a specific reference to this agreement signed by the Owner, Architect, and any other person or entity sought to be joined
(Agreement, 7.1.2, emphasis added).

This writer agrees with the Defendants in that, “the efficiency gained by proceeding to arbitration is lost if the parties must
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continue to fight their battles on two fronts at once”, however this writer was asked to choose whether Defendants’ preferred front
was in fact the appropriate venue.

What this writer finds uncontested is that enforcing the Arbitration Agreement provision against Morgan Associates would do
nothing to resolve the complaint in civil action in which Carlisle Historic Tax Credit Fund 1 LP, Delattre Corp. and the Historic
Preservation Services, Inc. are named parties yet absent from the Arbitration Agreement.

To have the parties subject to two separate and distinct proceedings, all centered on the same claims and events, appears to this
writer as the exact scenario contemplated by the aforementioned rules. This writer finds that any resolution through arbitration
would only lead to additional litigation through indemnification or subrogation claims.

V. CONCLUSION
Pursuant to the above stated Rules of Civil Procedure and in the interest of judicial economy, this writer respectfully requests

the Superior Court of Pennsylvania to affirm its Order dated April 27, 2015.

BY THE COURT:
/s/Della Vecchia, J.

D.C. and P.T., as parents and natural guardians of S.C. and E.C. v.
David Higginbotham, Erica Higginbotham

and Kathy Higginbotham
Negligence—Preliminary Objections—Sexual Abuse

Defendants’ POs overruled; case to proceed on whether Defendants owed a duty of reasonable care to protect minor children
from sexual abuse by a third party.

No. GD-15-001659. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—July 8, 2015.

OPINION
PROCEDURAL HISTORY

On 1/29/2015, the Plaintiffs, D.C. and P.T., as guardians and natural parents of E.C. and S.C., filed a civil complaint against
Defendants David, Kathy, and Erica Higginbotham. In their complaint the Plaintiffs allege that the minor children where
sexually abused by the Defendant David Higginbotham for approximately five years, from 2008 to 2013, primarily in the home
of David and Kathy Higginbotham. The complaint further alleges that the children were routinely taken to the Defendants
home by, Erica Higginbotham, their daughter-in-law and while at the Higginbotham home the children were babysat by Erica
and/or Kathy Higginbotham and abused by David Higginbotham. It alleges that David Higginbotham exhibited characteristics
of a sexual predator and as a result, Erica and Kathy Higginbotham knew or should have known that David Higginbotham
posed a danger to the children. After five years, the children disclosed the sexual abuse and David Higginbotham was even-
tually convicted by an Allegheny County jury of multiple crimes arising out of his abuse of the children and sentenced to
20-40 years in prison.

On January 30, 2015, the plaintiffs moved for an Emergency Injunction to prevent Defendants David and Kathy Higginbotham
from dissipating their assets in anticipation of civil liability for E.C. and S.C. On 2/27/2015 the Honorable Alan D. Hertzberg granted
the Plaintiffs requested injunctive relief.

On March 27, 2015, Erica Higginbotham and Kathy Higginbotham filed Preliminary Objections alleging that the Plaintiffs’
Complaint is legally insufficient as a matter of law under Pa.R.C.P. 1028(a) (4). In the alternative if the court finds the claims legally
sufficient as a matter of law, both Defendants request that the Plaintiff ’s complaint be dismissed for insufficient specificity with
prejudice.

On April 27, 2015, Erica Higginbotham filed an additional Preliminary Objection incorporating her previous P.O.‘s filed in the
nature of a Demurrer to the negligence cause of action at Count III of the complaint , a Motion to Strike Count III and in the alter-
native, a Motion for A More Specific Pleading . In addition Erica Higginbotham also requests that the claim for punitive damages
against her be dismissed as legally insufficient as a matter of law under Rule 1028(a) (4)

On May 12, 2015, David Higginbotham filed Preliminary Objections to the Plaintiffs’ Response To New Matter claiming that the
plaintiffs failed to attach verification to their Response to New Matter. Plaintiffs provided verifications at or before oral arguments
on June 4, 2015 and are now moot.

DISCUSSION
Defendants, Kelly Higginbotham’s and Erica Higginbotham’s Preliminary Objections filed in the Nature of Demurrer to the

negligence cause of action at Count III of the complaint is overruled without prejudice to raise the issue at summary judgment
after the completion of discovery.

The standard that the count must adhere to when determining whether to grant or deny preliminary objections in the nature of
a demurrer was stated succinctly by our Supreme Court.

“All material facts set forth in the Complaint as well as all inferences reasonably deducible therefrom are admitted as
true for [the purpose of this review]. The question presented by the demurrer is whether on the facts averred the law
says with certainty that no recovery is possible. Where a doubt exists as to whether a demurrer should be sustained,
this doubt should be resolved in favor of overruling it.”

Sherk v. County of Dauphin 614 A2d. 226, 227 (1992) citing Martin v. Lancaster Battery Co., 606 A2d 444, 446(1992) citing Kyle v.
McNamara & Criste, 487 A2d 814, 816, (1985).
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The Defendants in this case relied on T.A. v. Allen, 669 A2d 360, to support their position that the defendants did not owe a
duty of reasonable care to protect the minor children from sexual abuse by the third party, co-defendant husband/father in law.
In the Allen case, the children were allegedly abused by their grandfather, while visiting him as his guests and who assumed
responsibility for their care. The defendant Step-grandmother in Allen did not acquire a duty to protect the step-grandchildren
from their grandfather’s criminal misconduct merely because she was a tenant by the entities with grandfather of the home in
which the visits occurred. The alleged facts are distinguishable from Allen in that here the averments are that the children were
brought to the home by the defendants, Kathy Higginbotham and Erica Higginbotham for the specific purpose of being the care-
taker for them. All parties also agree that the issue of a special duty owed by a babysitter has never been determined by any
appellate court in Pennsylvania. The Plaintiff ’s legal argument for a special duty is that Pennsylvania has long recognized a
cause of action for negligent Performance of an Undertaking pursuant to Restatement (Second) of Torts § 324A. See Cantwell
v. Allegheny County, 483 Ad.2nd 1350 (Pa. 1984). Our Supreme Court in Cantwell held that “in order for a plaintiff to state a
cause of action under §324, the complaint must contain allegations sufficient to establish the legal requirement that the defen-
dant has undertaken to render services to which he should recognize as necessary for the protection of the third person from
harm, which is essentially a requirement of foreseeability.” Section 324 is predicated upon and in no way alter, the traditional
requirement of foreseeability. See Cantwell at 1354, 1355. While Cantwell is not a babysitter/caregiver case, it states the
general principal of law in Pennsylvania that recognizes that if defendant undertakes to render services to a third person, then
there is a duty to protect the third person from foreseeable harm. Based on oral argument and briefs of all parties, this court
has doubts as to whether the demurrer should be sustained and is therefore overruled at this time, without prejudice to the
defendants to raise this issue at a later date.

Defendants Kathy Higginbotham’s and Erica Higginbotham’s Motion to Strike for Insufficient Specificity is sustained with
leave for the plaintiffs to amend within 60 days. This court is highly cognizant of the trauma the children have experienced, but
believes that the record and evidence in the underlying criminal proceeding can be utilized to provide and prepare a more specific
pleading as to when the defendants were providing care and supervision for the children on the occasions they were abused by the
defendant, David Higginbotham. Therefore, the court grants the plaintiffs leave for the 60 days to amend their complaint.

The defendant, Erica Higginbotham’s preliminary objection to dismiss the count for punitive damages is overruled without
prejudice to raise this issue at summary judgment, after discovery. The plaintiffs have alleged that the defendant, Erica
Higginbotham, knew or should have known that the defendant, David Higginbotham was sexually abusing the children. “the ques-
tion of punitive damages is usually determined by the trier of fact, the court can decide the issue only when no reasonable infer-
ence from facts alleged supports an award of punitive damages” Eagle Traffic Control v. Addco, 889 F. Supp. 200, 201, (1995). If the
plaintiffs can prove that the defendant, Erica Higginbotham had prior knowledge about the defendants, David Higginbotham’s
pedophilic tendencies, this could support a finding by the trier of fact that punitive damages would be appropriate. Therefore, the
defendant’s request to dismiss the claim for punitive damages is premature.

BY THE COURT:
/s/McVay, Jr., J.

Sherry L. Niggel, Michael J. Niggel, Deborah A. Mock,
and Sandra L. Niggel, Executrix of the Estate of the late Michel Niggel v.

Thomas M. Tiernan, Frank J. Niggel, Jr.,
and Pitt Auto Electric Company,

a Corporation Organized Under the Laws
of the Commonwealth of Pennsylvania

Contract

Shareholder Agreement language precluded option to purchase outstanding stock for transfers to a child.

No. GD 13-14598. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—July 13, 2015.

OPINION
This Opinion supports my April 15, 2015 Order of Court that granted Plaintiffs’ Motion for Partial Judgment on the Pleadings

and denied Defendants’ Motion for Partial Judgment on the Pleadings.
On March 4th, 1981, Frank Niggel, Richard Miller, Lawrence Tiernan, then all the shareholders of Defendant Pitt Auto Electric

Company entered into a Shareholder Agreement that dictated how shares in the company may be alienated. By 1983, all shares of
Pitt Auto Electric Company were transferred to or inherited by Defendant Thomas Tiernan, Defendant Frank Niggel, Jr., and
Michel Niggel. On March 5, 2013 Michel Niggel died. The last Will and Testament of the late Michel Niggel left all of his shares in
Pitt Auto Electric to his wife, Plaintiff Sandra Niggel, in trust for his living children (Plaintiffs Deborah Mock, Michael Niggel, and
Sherry Niggel). The shares in the trust were to be distributed to each child upon reaching the age of 25. Plaintiffs Michael Niggel
and Deborah Mock had obtained 25 years at the time of the late Michel Niggel’s death and Plaintiff Sherry Niggel turned 25 on
January 29, 2014. Letters of Testamentary were granted to Plaintiff Sandra Niggel on April 2, 2013.

Defendants Tiernan and Niggel, Jr. own two-thirds of the outstanding stock in Pitt Auto Electric, thus making them the majority
shareholders and in managerial control of the company. Around April 3, 2013, Defendant Thomas Tiernan notified Plaintiff Sandra
Niggel of Pitt Auto Electric’s intent to exercise its purported option to purchase all outstanding stock owned by the late Michel
Niggel. This purported option allegedly is established in Paragraph 2(b) of the 1981 Shareholder Agreement. On May 8, 2013, counsel
for Pitt Auto Electric sent Plaintiff Sandra Niggel a document entitled “Pitt Auto Electric Company Stock Redemption Agreement.”
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Plaintiffs notified the Majority Shareholders that they believed the terms in Paragraph 2(b) to be inapplicable to their inheritance
of the late Michel Niggel’s shares of stock, and further that they found the terms of the Pitt Auto Electric Redemption Agreement
unacceptable, but that they would be willing to negotiate different terms for the sale of their inherited shares back to Pitt Auto
Electric. In response, the Majority Shareholders told Plaintiffs that they cannot exercise rights as shareholders and have refused
such rights to Plaintiffs.

On August 8, 2013, Plaintiffs initiated this proceeding with a Complaint seeking a declaration that Paragraph 2(b) of the
Shareholder Agreement is inapplicable to Plaintiffs’ inheritance of the stock, and that they are the true and lawful owners of the
shares of stock owned by the late Michel Niggel, in equal shares among Plaintiffs Deborah Mock, Michael Niggel, and Sherry
Niggel. On January 21, 2015, Plaintiffs filed a Motion for Partial Judgment on the Pleadings and on March 20, 2015, Defendants
filed a Cross-Motion for Partial Judgment on the Pleadings. I heard argument on both Motions on April 13, 2015. On April 15, 2015,
I issued an Order granting Plaintiffs’ Motion and denying Defendants’ Motion. Defendants filed a Notice of Appeal from my Order
on May 14, 2015 and filed a timely Concise Statement of Errors Complained of on Appeal (“Concise Statement”) on June 5, 20151.
Defendants allege 4 errors, which will be addressed in this Opinion.

Defendants first allege that I “committed an error of law” by determining that the shares of stock devised to Plaintiffs Deborah
Mock, Michael Niggel, and Sherry Niggel are not subject to an option to purchase pursuant to Paragraph 2(b) of the Shareholder
Agreement. Paragraph 2(a) of the Shareholder Agreement provides that:

Any shareholder may make a voluntary transfer of Pitt Auto shares directly to or in trust for the benefit of his or her
spouse, issue, parent, brother or sister, without restriction.

(emphasis added)

Paragraph 2(b) of the Shareholder Agreement provides that:

No other transfer of shares of stock of Pitt Auto shall be effective for any purpose unless and until written notice
of the proposed inter vivos transfer or the death of the shareholder is given to Pitt Auto. Pitt Auto shall have for
a period of thirty (30) days following receipt of that notice….the option to purchase at a price determined as here-
inafter provided….”

(emphasis added)

As his children or his issue, transfer of the stock formerly owned by the late Michel Niggel to Plaintiffs would fall under Paragraph
2(a) of the Shareholder Agreement. Judgment on the Pleadings may be entered where admissions in the pleadings leave no
disputed issues of material fact. See Gallo v. J.C. Penney Casualty Insurance Co., 476 A.2d 1322 (Pa.Super. 1984). When deter-
mining whether there are any material facts in dispute, the court must confine its consideration to the pleadings and relevant
documents. See Kaleco v. Davis and McKean General Partnership, 734 A.2d 525 (Pa.Super. 1999). Shareholder Agreements impos-
ing restrictions on alienation are subject to contract interpretation. See Seven Springs Farm, Inc. v. Crocker, 801 A.2d 1212 (Pa.
2002). When interpreting contract language, it is the court’s duty to “ascertain the intent of the parties as manifested by the terms
used….” and to “give effect to any language…which is clear and unambiguous.” Travelers Property Casualty Co. of America v.
Chubb Custom Insurance Company, 864 F.Supp.2d 301 (E.D.Pa. 2012). This case turns on the written language of the Shareholder
Agreement. When interpreting contracts, it is best to read the document as a “harmonious whole.” Second Restatement of
Contracts §202. When I read Paragraph 2(a) stating that transfers to issue may be made “without restriction,” together with
Paragraph 2(b) that any “other” transfers are subject to an option to purchase, it is implicit that the parties to the Shareholder
Agreement did not intend for Pitt Auto Electric and its shareholders to possess an option to purchase outstanding stock for trans-
fers to a child. Therefore, I did not err by determining that the transfer of the shares of stock owned by the late Michel Niggel to
his issue are not subject to the terms in Paragraph 2(b) of the Shareholders Agreement.

Defendants next allege that I committed an error of law when I determined that “Pitt Auto did not validly exercise its option in
2013 to acquire the Shares pursuant to the terms of Section 2(b) of the Shareholder Agreement.” As explained above, Pitt Auto had
not option to acquire the shares, as the transfer of shares was not subject to Paragraph 2(b) of the Shareholder Agreement, because
the transfer was to the issue of the shareholder, which is specifically provided for to be made “without restriction” in Paragraph
2(a) of the Shareholder Agreement. Therefore, I made no error.

Defendants next allege that I committed an error in determining that Plaintiffs Deborah Mock, Michael Niggel, and Sherry
Niggle are the rightful owners when “material issues of fact exist regarding whether the shares had been tendered to Pitt Auto and
a request for reissuance…had been made.” The Shareholder Agreement does not require that in order to transfer shares “without
restriction,” they must first be tendered to Pitt Auto for the purpose of reissuance, therefore, I committed no error.

Finally, Defendants allege that I erred when I determined that Shares were to be acquired “free and clear of any other claim
upon the Shares by Pitt Auto…” because the Shareholder Agreement provides that “any future shareholder…shall be subject to
the following restrictions…with the same force and effect as though the transferee had been a signing party hereto.” Indeed, the
late Michel Niggel was subject to the Shareholder Agreement as if he had signed it himself, and should he have attempted to make
any “other” transfer than to those provided for in Paragraph 2(a) of the Shareholder Agreement, Pitt Auto would possess an option
to purchase exactly as outlined in Paragraph 2(b) of the Shareholder Agreement. Likewise, should Plaintiffs choose to alienate
their stock to any “other” than provided for in Paragraph 2(a) of the Shareholder Agreement, they will be so bound as expressed
in Paragraph 2(b) of the Shareholder Agreement. The Shareholder Agreement was applied as if the late Michel Niggel had been a
signing party and therefore, I committed no error.

BY THE COURT:
/s/Hertzberg, J.

1 The Defendants’ appeal to the Superior Court of Pennsylvania may be from a non-final or interlocutory order. My April 15, 2015
Order that Defendants appealed specifically directed the parties to proceed to trial on the claims and defenses that were not part
of the Motions for Partial Judgment on the Pleadings. Plaintiffs claims of money damages for Defendants’ breach of fiduciary duty
and conversion were not part of the Motions. It appears the Superior Court, on July 2, 2015, denied the Plaintiffs’ Application to
Quash Appeal on this basis, but without prejudice to the Plaintiffs raising the issue again before the panel that determines the
merits of the appeal.
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Christian C. Zernich v.
Financial Industry Regulatory Authority, Inc.

Consumer Protection—Regulatory Value—Expungement

Denial of financial advisor customer complaint expungement from Central Registration Depository, applying regulatory value
standard.

No. GD 14-022704. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—August 5, 2015.

MEMORANDUM
Plaintiff, a financial advisor, here seeks expungement of a 2005 customer complaint from the Central Registration Depository

(CRD) maintained by Defendant. After consideration of Plaintiff ’s Complaint, party briefs, and arguments, we find that
Defendant’s proposed standard for expungement is unsupportable, and that a regulatory value standard must be applied. We
further find that the 2005 complaint retains regulatory value, and expungement is denied.

Factual Background
Plaintiff Christian C. Zernich (Zernich) is a financial advisor who, in 2005, was working with a broker-dealer called CUNA

Brokerage Services, Inc. (CUNA). At that time, a customer brought a complaint against Zernich for recommending a financial
instrument that was alleged to be inappropriate to the customer’s needs and for failing to sufficiently describe the features of that
instrument.

CUNA investigated this complaint, and decided that it was without merit. The complainant did not apparently pursue it any
further. Why she declined to take her claim to arbitration or move it forward in any other way is unknown to us. The complainant
did not submit an affidavit, appear in court, or in any other way participate in the expungement proceedings.

In the nearly ten years following, Zernich continued to ply his trade. His customers are, now as then, almost entirely institu-
tional. Specifically, Zernich advises credit unions. When soliciting business, Zernich provides his CRD report. His belief is that the
2005 complaint significantly, and negatively, impacts his ability to recruit customers. He did not present testimony or any other
evidence from credit unions that declined his business to support this belief.

The report produced from CRD and provided to prospective customers is called “BrokerCheck.” It includes three types of
entry: “Regulatory Event,” “Customer Dispute,” and “Financial.” Zernich’s BrokerCheck report has entries in all three of these
areas, but only the “Customer Dispute” section is of interest to us here. This includes only the 2005 complaint, first as reported by
CUNA and then as reported by Zernich. BrokerCheck allows for explanation of the complaint by both the broker and the firm, and
both indicate that they believe the complaint to be without merit. Zernich does so at great length.

Zernich now seeks to expunge the 2005 complaint. Defendant Financial Industry Regulatory Authority, Inc. (FINRA) opposes
expungement.

The Standard for Expungement
CRN expungement is governed by FINRA Rule 2080, which allows “members or associated persons” to seek expungement by

obtaining “an order of a court of competent jurisdiction directing such expungement or confirming an arbitration award containing
expungement relief.” FINRA rule 2080 (a). We are aware that in the past FINRA has removed similar actions to the Federal District
Courts, but all parties here agree that the Court of Common Pleas of Allegheny County is a court of competent jurisdiction.

Rule 2080 goes on to require that FINRA be named as a party in every such action, but that FINRA may waive that obligation
in certain circumstances. FINRA may waive upon “affirmative judicial or arbitral findings.” FINRA Rule 2080 (b)(1). There are
no arbitral findings of any kind here: the complainant did not choose to proceed to arbitration. There were also no judicial find-
ings related to the 2005 complaint until now.1 So, FINRA would have no basis to waive their participation under 2080 (b)(1).

FINRA can also waive “in its sole discretion and under extraordinary circumstances” if first “the expungement relief and
accompanying findings on which it is based are meritorious; and,” second, “the expungement would have no material adverse
effect on investor protection, the integrity of the CRD system, or regulatory requirements.” FINRA Rule 2080 (b)(2)(A) and (B).

What on earth, a reasonable person might ask, does this all have to do with the price of tea in China? After all, FINRA clearly
did not choose to waive the Plaintiff ’s obligation to name them in this action: they are right there on the caption. Now it is neces-
sary to determine whether expungement is merited here, not who gets to be in the room for the argument.2 Fair enough.

Sadly, Rule 2080 gives us no direct guidance on what standard to use when determining whether expungement is warranted.
We must infer from the standards for waiver when it might be appropriate to grant expungement. First, it appears clear that, when
the waiver requirements are met, expungement is appropriate. So far, we believe FINRA is in agreement. We may also assume that
there are some set of cases where FINRA does not waive, but expungement is nonetheless warranted. Otherwise, the Rule 2080 (a)
right to seek expungement from a court of competent jurisdiction would be purposeless: Rule 2080 could instead simply direct
FINRA to grant expungement directly in those cases, saving court time and resources.

None of the Rule 2080 (b)(1) factors help us in the present case. Those allow FINRA waiver when a court finds that “(A) the
claim, allegation, or information is factually impossible or clearly erroneous; (B) the registered person was not involved in the
alleged investment-related sales practice violation, forgery, theft, misappropriation, or conversion of funds;3 (C) the claim, allega-
tion, or information is false.” FINRA Rule 2080 (b)(1)(A)-(C). We can assume that FINRA’s option to waive here would make each
of these grounds for expungement, if so found by a court, but we do not find any of these things.

It is not factually impossible for a broker to sell a customer an inappropriate financial instrument and to then fail to explain
that instrument in detail. Indeed, that happens regularly. We cannot find that Zernich was uninvolved in the alleged violation,
because Zernich admits to selling the instrument at issue, although not to the alleged violations. Similarly, we cannot say that the
allegation is false. That is not to say that the allegation is true: we lack sufficient evidence to make an affirmative finding. This is
where FINRA would have us end our analysis. We cannot, as there is more to Rule 2080.

Rule 2080 (b)(2) forsees a situation where, to shorten the language a bit, there is a meritorious claim for expungement, and that
claim would have no material adverse regulatory effect. The first part of this test is hard to apply to the merits of expungement,
as it creates a tautology. Used as a merits test, it essentially says that a claim for expungement has merit if it is a meritorious claim
for expungement.
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The second half of the 2080 (b)(2) conjunctive test is a better fit to the merits. It implies that expungement might be
warranted when it “would have no material adverse effect on investor protection, the integrity of the CRD system, or regulatory
requirements.” We can call this test “regulatory value,” a name we have lifted from the Securities and Exchange Commission
(SEC)’s response to comments when Rule 2080 was originally proposed.4 “The Commission [referring to the SEC] believes that
the proposal strikes the appropriate balance between permitting members and associated persons to remove information from
the CRD system that holds no regulatory value, while at the same time preserving information on the CRD system that is valu-
able to investors and regulators.” 68 Fed. Reg. 247, 74672 (Dec. 24, 2003). Further, “the Commission believes [Rule 2080] will
strengthen the expungement process, by ensuring that only information that is not valuable to regulators and investors is
expunged from the CRD system.” Id.

Of course, it is possible that the first part of the 2080 (b)(2) test refers back to 2080 (b)(1), and that “meritorious” claims for
expungement are only those that seek to expunge claims that are factually impossible, clearly erroneous, with which the Plaintiff
is clearly not involved, or that are false. Given the failure of 2080 (b)(2) to explicitly refer back to 2080 (b)(1) and the SEC’s focus
on regulatory value, however, we find this explanation unconvincing. So, complaints that are not provably false but lack regulatory
value must be the area in which FINRA might not waive the obligation to join (although they may, if they find the circumstances
“extraordinary”), yet a court might find expungement warranted.

Addressing a similar issue, the United States District Court for the Western District of Texas found that “the correct guiding
standard should be whether the disputed record has any regulatory value.” Reinking v. FINRA, No. A-11-CA-813-SS (2011). While
this decision does not have precedential value for our purposes, we find it convincing, and for that reason, and for the reasons
forgoing, we find that expungement of complaints from the CRD, when FINRA does not waive involvement in the proceedings,
should be governed by a regulatory value standard.

This leaves only the question of whether the 2005 complaint against Zernich has any regulatory value.

Regulatory Value of the 2005 Complaint
It is clear from the SEC comments on Rule 2080 that “regulatory value” is defined by usefulness both to regulators and to

investors. It is Zernich’s position that the 2005 complaint as recorded on the CRD is used by investors, as he alleges that he has
lost significant business because of the presence of the complaint on his record. This, in itself, indicates at least perceived regula-
tory value from the point of view of those investors.

It is easy to see why investors would value this kind of information. There is much uncertainty in the investing of money, and
any material information can provide an edge. Admittedly, the particular information in the 2005 complaint is not of the highest
quality: we know essentially nothing about its merits. The complainant did not pursue it, but that could have been for any number
of reasons unrelated to the merits of the complaint. For instance, she might have calculated that the costs, in her time as well as
monetarily, of pursuing FINRA arbitration did not justify the likely return. She might have valued her employer’s relationship with
CUNA above the money at stake. She might have come down with mononucleosis and, in her illness, lost track of the complaint.
She might simply have been lazy. Her failure to follow up on the complaint is not the slam-dunk evidence Plaintiff believes.

Similarly, CUNA’s determination that the claim was without merit is less than entirely convincing. CUNA was, at the time of
Zernich’s actions relevant to the complaint, Zernich’s employer. It would not have been remotely in their interest to have found
that one of their employees was engaged in any kind of bad behavior.

Perhaps it could be seen another way. Perhaps the failure to follow up and CUNA’s investigation are strongly indicative that the
complaint was without merit. If so, that information is available in big, capital letters on the BrokerCheck report. Every one of
Zernich’s prospective customers has the same exculpatory information that this court has seen immediately available to it. Indeed,
the CRD system allows Zernich to explain at length the circumstances surrounding the complaint, and he does. 

We are told that 99% of Zernich’s customers are sophisticated, institutional investors. This is, in fact, given as a reason for expunge-
ment. Surely, the argument assumes, such savvy investors can care for themselves without the need for this historic complaint.5

If so, however, what is the purpose of expungement? If these investors are so well-educated and capable as to have no need for
this valueless complaint, surely they would also be sufficiently capable to recognize a complaint that had no value, and address it
accordingly. Zernich’s customers cannot be timid mice, scattering at every hint of danger, no matter how small, and at the same
time be mighty lions of finance, their grand roars and ferocious teeth obviating any need for the petty protections of the CRD.

On the record before us, we see little indication that the credit unions Zernich solicits are as frightened by the 2005 complaint
as he imagines. By his own estimates, Zernich has 8-10 direct competitors for the kind of services he provides. He gets 20% of the
business he solicits. This is somewhere between exactly what one would expect, if the business is evenly distributed among his
competitors, and twice as much as one would expect in that situation.

Zernich further argues that he no longer sells the products that led to the complaint. Well, fine. That will presumably be
comforting to his customers when deciding how much weight to give to the complaint. It is hard, however, to see how it merits
expungement. After all, Zernich could start selling those products again at any time. And, indeed, he could start representing
significant numbers of individuals again at any time. If these factors go to regulatory value, and they would be incomprehensible
as arguments for expungement if they did not, then his ability to return to that business at any time transforms these into argu-
ments against expungement, not for it.

The 2005 complaint has not been followed by any other customer complaints. This is wonderful for Zernich and for his
customers, and creates context within which to understand the 2005 complaint. At the same time, the 2005 complaint creates
the context in which we understand the following nine (nearly ten) years of clean living. It will also provide context for any
future complaints, should those arise. If we grant expungment now, that context will be irretrievably lost.

The 2005 complaint retains regulatory value. All of its failings – the unsubstantiated nature, the age, the lack of further
complaints – are obvious on its face, allowing the investors who the CRD and BrokerCheck are designed to protect to give the
complaint appropriate weight when weighing the risks of hiring a particular investment advisor. Expungement is not
warranted on these facts.

Conclusion
It is clear to this court, a court of competent jurisdiction for FINRA Rule 2080 purposes, that the proper test for expungement

is not factual impossibility, clear error, provable non-involvement, or falsity, as claimed by FINRA.6 Instead, the test must be
regulatory value, both to regulators and to investors. Applying that test to the present facts, especially as regards the value to
investors, we find that expungement is unwarranted, and issue the attached order.
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BY THE COURT:
/s/Ward, J.

Dated: August 5, 2015

1 That is to say, insofar as there are judicial findings, you are reading them.
2 FINRA appears to believe that the standard for waiver and the standard for expungement are precisely the same. This is
certainly an appealing idea from FINRA’s point of view: if true, they would win simply by showing up. This reading would,
however, make expungement proceedings under Rule 2080 into pointless courtroom theater, and we decline to assume that Rule
2080 was designed to waste our time.
3 This is included for completeness only: Zernich has never, to our knowledge, been accused of forgery, theft, misappropriation, or
conversion.
4 At the time the rule was known as NASD Rule 2130, and applied to FINRA’s predecessor organization. FINRA has since adopted
the rule in toto, and, like the NASD before it, is subject to SEC approval of rule changes under the Securities Exchange Act of 1934
as a Self-Regulatory Organization. 15 U.S.C. 78s (b) (2015).
5 “Historic” is a term of art for FINRA as regards the CRD. It refers to complaints that are over 2 years old and have not been
settled or adjudicated. FINRA Rule 8312.
6 That is not to say that a showing of any of these would not merit expungement. Presumably any complaint with one or more of
these features would be entirely lacking in regulatory value; but even if, by some possibility, a demonstrably false or factually
impossible claim nonetheless retained regulatory value, Rule 2080 (b)(1) would provide a basis for expungement independent of
a Rule 2080 (b)(2) regulatory value test.

ORDER OF COURT
AND NOW, this 5th of August, 2015, upon consideration of filings, briefs, and arguments, and for the reasons contained in the

accompanying Memorandum, it is ORDERED, ADJUDGED, and DECREED that Plaintiff ’s demand for expungement of the 2005
Complaint in his Central Registration Depository entry is DENIED.

BY THE COURT:
/s/Ward, J.



VOL.  163  NO.  20 october 2 ,  2015

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Commonwealth of Pennsylvania v. Andre Branch Samuels, Lazzara, J. ........................................................................................................Page 295
Criminal Appeal—Suppression—VUFA—POSS/PWID—Sufficiency—Reasonable Suspicion—Terry Frisk—Warrantless Arrest—
Evasive Behavior—Flight—Strict Liability Crime

Police officers’ knowledge of defendant, high crime area, and flight creates a reasonable suspicion for an investigative detention.

Commonwealth of Pennsylvania v. Keith L. Sanders, Lazzara, J. ....................................................................................................................Page 300
Criminal Appeal—Sufficiency—Obstructing a Highway—Tow Truck Parked Next to Accident Scene

A tow truck driver has no privilege to ignore directions from police to move his truck when creating unsafe conditions.

Commonwealth of Pennsylvania v. Brandon Palmer, Ignelzi, J. ......................................................................................................................Page 304
Criminal Appeal—Homicide—Suppression—Weight of the Evidence—Suggestive Photo Array—Prior Bad Acts

When Commonwealth was surprised by witness’s testimony that defendant had shot at him, suppression of testimony was not warranted
under Pa.R.E. 403.

Commonwealth of Pennsylvania v. Isiah Joshua Smith, Manning, P.J. ...........................................................................................................Page 309
Criminal Appeal—Homicide—Voluntary Manslaughter—Unreasonable Belief Self Defense—Credibility of Witnesses—Video Testimony

The defendant’s self-defense claim was objectively unreasonable and, therefore, voluntary manslaughter verdict was appropriate.

Commonwealth of Pennsylvania v. Shawn Wilmer, Manning, P.J. ...................................................................................................................Page 312
Criminal Appeal—PCRA—False Statement from Jail Captain Regarding Jailhouse Informant—No Evidence Prosecution knew it was False

PCRA relief is denied when DA had no knowledge of false testimony from witness and the outcome of trial would not have been different.

Commonwealth of Pennsylvania v. Steven Karpinski, Rangos, J. ....................................................................................................................Page 313
Criminal Appeal—Suppression—Failure to Get a Warrant—Child Pornography—Expectation of Privacy

Court finds that tenant had no expectation of privacy in vestibule of commercial building; thus, suppression is denied.



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2015
Circulation 6,219

PLJ EDITORIAL STAFF
Hal D. Coffey ..........................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
David A. Blaner ..........................................Supervising Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a
specific practice area. An opinion may also be published
upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or community
status of the litigant. All opinions submitted to the Pittsburgh
Legal Journal (PLJ) are printed as they are received and will
only be disqualified or altered by Order of Court, except it is
the express policy of the Pittsburgh Legal Journal (PLJ) not
to publish the names of juveniles in cases involving sexual or
physical abuse and names of sexual assault victims.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
Christopher Channel
Cecelia Dickson
Joseph Froetschel
John Gisleson

Erin Hamilton
Austin Henry
William Labovitz
Scott Leah

Civil Litigation: Craig L. Fishman
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Mark Reardon
Real Property: Ken Yarsky

Criminal litigation opinions committee
Jesse Chen Anne Marie Mancuso
Marc Daffner Patrick Nightingale
Sharon Dougherty James Paulick
Mark Fiorilli Melissa Shenkel
Deputy D.A. Dan Fitzsimmons Dan Spanovich
William Kaczynski Victoria Vidt

family law opinions committee
Reid B. Roberts, Chair Sophia P. Paul
Mark Alberts David S. Pollock
Christine Gale Sharon M. Profeta
Mark Greenblatt Hilary A. Spatz
Margaret P. Joy Mike Steger
Patricia G. Miller William L. Steiner
Sally R. Miller



october 2 ,  2015 page 295

Commonwealth of Pennsylvania v.
Andre Branch Samuels

Criminal Appeal—Suppression—VUFA—POSS/PWID—Sufficiency—Reasonable Suspicion—Terry Frisk—Warrantless Arrest—
Evasive Behavior—Flight—Strict Liability Crime

Police officers’ knowledge of defendant, high crime area, and flight creates a reasonable suspicion for an investigative detention.

No. CC 2013-17274. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—February 27, 2015.

OPINION
This is a direct appeal from the judgment of sentence entered on July 30, 2014 following a stipulated non-jury trial, after which

the Defendant was convicted of Possession of Firearm With Altered Manufacturer’s Number (18 Pa. C.S. §6110.2(a)), Firearms Not
to be Carried Without a License (18 Pa. C.S. §6106(a)(1)), and Persons Not to Possess Firearms (18 Pa. C.S. §6105(a)(1)). The
Defendant was sentenced at Count 1 to a period of incarceration of eighteen (18) to thirty-six (36) months, with credit for time
already served and a boot camp recommendation, to be followed by a consecutive two (2) year period of probation and the
imposition of court costs. No further penalty was imposed at the remaining counts.
On October 28, 2013, the Defendant was charged in an eight-count information with the following crimes: (1) Possession of

Firearm With Altered Manufacturer’s Number (18 Pa. C.S. §6110.2(a)); (2) Firearms Not to be Carried Without a License (18 Pa.
C.S. §6106(a)(1)); (3) Persons Not to Possess Firearms (18 Pa. C.S. §6105(a)(1)); (4) Contraband (18 Pa. C.S. §5123(a)); (5)
Unknown Statute; (6) Burglary (18 Pa. C.S. §3502(a)(1)); (7) Escape (18 Pa. C.S. § 5121(a)); and (8) Possession of a Controlled
Substance (35 P.S. §780-113(a)(16)). Counts 4 through 8 of the information were withdrawn at the preliminary hearing held on
December 5, 2013.
Prior to trial, the Defendant filed a motion seeking to suppress all physical evidence. An evidentiary hearing on the Defendant’s

motion was conducted on April 22, 2014, and, at the conclusion of the hearing, this court provided the parties with an opportunity
to brief the issues presented therein. On July 24, 2014, after considering the evidence presented at the hearing, as well as the argu-
ments set forth by the parties, this court denied the Defendant’s motion, refusing to suppress the evidence. On July 30, 2014, the
Defendant proceeded to a stipulated non-jury trial on Counts 1 through 3 of the information, after which he was convicted of all
three (3) counts. The Defendant waived his right to a Presentence Investigation Report, and this court immediately imposed the
sentence set forth above.

A timely Notice of Appeal followed. On December 1, 2014, the Defendant filed a Concise Statement of Errors Complained of on
Appeal, raising the following six (6) issues for review:

I. The Trial Court erred in failing to grant Mr. Samuels’ Omnibus Pre-Trial Motion, seeking to suppress the firearm and
drugs found by the police officers on Mr. Samuels’ person on October 28, 2013. As soon as Officer Messer and Officer
Coleman pursued Mr. Samuels, he was seized as a matter of Pennsylvania law. However, at the precise moment of seizure,
the police officers did not have reasonable suspicion, based on specific and articulable facts, to believe that Mr. Samuels
was engaged in criminal activity. Under these circumstances, Mr. Samuels’ rights under the United States and
Pennsylvania Constitutions were violated, and the “fruit of the poisonous tree” doctrine required that the firearm and
drugs be suppressed.

II. The Trial Court erred in failing to grant Mr. Samuels’ Omnibus Pre-Trial Motion, seeking to suppress the firearm and
drugs found by the police officers on Mr. Samuels’ person on October 28, 2013. Assuming arguendo, that Mr. Samuels
was not seized as soon as Officer Messer and Officer Coleman pursued him, Mr. Samuels was seized when the police
officers entered the building and Officer Messer immediately told him to stop. However, at the precise moment of
seizure, the police did not have reasonable suspicion, based on specific and articulable facts, to believe that Mr. Samuels
was engaged in criminal activity. Under these circumstances, Mr. Samuels’ rights under the United States and
Pennsylvania Constitutions were violated, and the “fruit of the poisonous tree” doctrine required that the firearm and
drugs be suppressed.

III. The Trial Court erred in failing to grant Mr. Samuels’ Omnibus Pre-Trial Motion, seeking to suppress the firearm and
drugs found by the police officers on Mr. Samuels’ person on October 28, 2013. Because Detective Coleman did not have
reasonable belief, based on specific and articulable facts, for suspecting that Mr. Samuels was in possession of a weapon,
the firearm was not recovered pursuant to a lawful Terry frisk. Under these circumstances, Mr. Samuels’ rights under the
United States and Pennsylvania Constitutions were violated, and the “fruit of the poisonous tree” doctrine required that
the firearm and drugs be suppressed.

IV. The Trial Court erred in failing to grant Mr. Samuels’ Omnibus Pre-Trial Motion, seeking to suppress the firearm and
drugs found by the police officers on Mr. Samuels’ person on October 28, 2013. Because Detective Coleman did not have
probable cause to make a warrantless arrest of Mr. Samuels, the firearm and drugs were not recovered pursuant to a
lawful search incident to arrest. Under these circumstances, Mr. Samuels’ rights under the United States and
Pennsylvania Constitutions were violated, and the “fruit of the poisonous tree” doctrine required that the firearm and
drugs be suppressed.

V. The evidence was insufficient to convict Mr. Samuels at Count 1-Possession of Firearm With Altered Manufacturer’s
Number. The crime of Possession of Firearm With Altered Manufacturer’s Number is not a strict-liability crime; on the
contrary, it does have a mens rea requirement, but the Commonwealth failed to prove, beyond a reasonable doubt, that
Mr. Samuels acted with the requisite guilty knowledge or criminal intent.

VI. The evidence was insufficient to convict Mr. Samuels at Count 1-Possession of Firearm With Altered Manufacturer’s
Number. The Commonwealth failed to prove, beyond a reasonable doubt, that the manufacturer’s number of the firearm
had been altered, changed, removed, or obli[terated].

Concise Statement of Errors Complained of on Appeal, pp. 5-7, ¶16.
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The Defendant’s contentions are without merit. For the reasons that follow, this court’s suppression ruling, verdict and sentence
should all be upheld.

I. FACTUAL BACKGROUND
On the evening of October 28, 2013, Officers Messer, Coleman, and Achille of the City of Pittsburgh Police Department were

patrolling Sandusky Court, a housing development located on the North Side of the City of Pittsburgh. (Suppression Transcript
(“S.T.”), 4/22/14, pp. 4-5, 31). The officers were targeting this particular area because they had received, within the ten (10) days
previous, “numerous citizen complaints from residents concerning large amounts of open air drug trafficking” taking place there,
specifically around building 1634. (S.T. 4-5, 22). Sandusky Court was considered to be an “extremely high crime area,” and Officer
Messer had made nearly fifty (50) arrests there for firearm and narcotics offenses within the last year alone. (S.T. 19-20).
At approximately 8:00 p.m. that evening, the officers entered Sandusky Court and drove towards building 1634. (S.T. 5). The

officers were in an undercover vehicle and wore plain-clothes instead of uniforms, but they had their badges displayed on their
chests. (S.T. 4-5, 13). As they pulled into the circle on which building 1634 is located, they observed a group of five (5) to seven (7)
men standing in front of that building. (S.T. 5). Officer Messer, who was in the front passenger seat, recognized the Defendant within
the group. (S.T. 5, 30). Officer Messer knew the Defendant from a previous gun arrest that the Defendant had within six (6) months
to one (1) year prior. (S.T. 5, 26). He also knew that the Defendant did not reside in Sandusky Court, and he knew that the Defendant
lived in an area that was a five (5) minute drive away. (S.T. 37, 50-51).
The officers drove into the circle, towards the group of men, but they did not stop or attempt to initiate any contact with

anyone in the group. (S.T. 5-8, 27-28). Upon seeing their vehicle approach, the Defendant “appeared to quickly look side to side”
and then “separated from the group.” (S.T. 5-6). As the vehicle crested the turn around of the circle, the Defendant ran or quickly
moved into building 1634. (S.T. 6-7, 29). Officer Messer then observed the Defendant turn around and take both hands to pull the
door closed behind him. (S.T. 6-7). The officers were still in their vehicles when the Defendant left the group and fled into the build-
ing. (S.T. 8-9, 30). After they had turned around in the circle and were again in front of building 1634, Officer Messer observed the
Defendant peering out through a window on the second landing of building 1634. (S.T. 8-9, 36). Although the Defendant could only
be seen from his neck up, Officer Messer was able to observe the Defendant moving from “left to right repeatedly in a frantic
manner,” at least three (3) to four (4) times within a five (5) to ten (10) second span. (S.T. 11-12). Upon seeing this behavior, Officers
Messer and Coleman exited their vehicle to investigate the situation because the Defendant “just [] took off for no reason” and then
appeared to be “trying the doors” of the apartments, a fact that the officers were able to surmise because they knew that there
were units on the left and right side of the building and they didn’t know what else he could have been doing. (S.T. 11-12, 37).
Officers Messer and Coleman exited their vehicles and jogged into the building with their badges displayed. (S.T. 12). As the

officers entered building 1634, they heard the Defendant running up the stairs to the third floor. (S.T. 12). The officers also were
able to see the Defendant running as they approached the second floor landing. (S.T. 12, 39). The officers identified themselves as
Pittsburgh Police and ordered the Defendant to stop, which he failed to do. (S.T. 12-13). As Officer Messer continued running up
the stairs, he observed the Defendant enter Apartment 209 on the third floor and close the door behind him. (S.T. 13, 40). When
Officer Messer reached the third floor landing, he heard the door to that apartment lock. (S.T. 13). Officer Messer did not hear the
Defendant knock, bang or request that he be let into the apartment prior to his entry. (S.T. 40). The officers then heard arguing,
yelling and screaming coming from inside of the apartment, at which time they knocked on the door repeatedly, identifying them-
selves as Pittsburgh police. (S.T. 13, 52). Within a few seconds, Marie Murrell, the resident of the apartment, answered the door
while still yelling and arguing with someone in her apartment. (S.T. 13-15). She told the officers that a man she did not know had
forced his way into her apartment and that she wanted him out. (S.T. 15-16, 42-43, 47-48). Ms. Murrell quite clearly conveyed to
the officers that the Defendant was not wanted in her apartment and that she wanted him removed from her residence. (S.T.
15-16, 18, 19, 42-43, 44, 45-46, 47-48).
As Ms. Murrell opened the door wider, Officer Messer was able to see the Defendant standing in her apartment. (S.T. 14-16, 43).

Officer Messer immediately noticed a “bulge” in the Defendant’s front jeans pocket. (S.T. 16-18, 45). Based on Ms. Murrell’s state-
ments that the Defendant was not authorized to be in her home, the Defendant was then detained and handcuffed by Officer
Coleman. (S.T. 18, 56-58). Officer Coleman conducted a pat-down of the Defendant’s outer clothing and immediately recognized
what he felt to be a firearm in the Defendant’s right pocket. (S.T. 57). Officer Coleman retrieved a firearm from the Defendant’s
front right jeans pocket. (S.T. 57-58).

DISCUSSION
A. The Defendant’s Motion to Suppress Evidence was Properly Denied.

The first four (4) issues raised by the Defendant all challenge this court’s denial of his motion to suppress evidence. It is
well-established that, in addressing a challenge to the denial of a suppression motion, the appellate court’s standard of review “is
limited to determining whether the suppression court’s factual findings are supported by the record and whether the legal
conclusions drawn from those facts are correct.” Commonwealth v. McAdoo, 46 A.3d 781, 783-84 (Pa. Super. 2012) (quoting
Commonwealth v. Hoppert, 39 A.3d 358, 361–62 (Pa. Super. 2012)). In applying this standard, the Superior Court of Pennsylvania
has offered the following guidance:

Because the Commonwealth prevailed before the suppression court, we may consider only the evidence of the
Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context of the
record as a whole. Where the suppression court’s factual findings are supported by the record, we are bound by these
findings and may reverse only if the court’s legal conclusions are erroneous. Where, as here, the appeal of the determi-
nation of the suppression court turns on allegations of legal error, the suppression court’s legal conclusions are not bind-
ing on an appellate court, whose duty it is to determine if the suppression court properly applied the law to the facts. Thus,
the conclusions of law of the courts below are subject to our plenary review.

McAdoo, supra, at 783-84.

Accordingly, if the record supports this court’s factual findings, and if the court’s legal conclusions are not erroneous, then this
court’s denial of the Defendant’s motion to suppress evidence may not be reversed.
Both the Fourth Amendment of the United States Constitution and Article 1, Section 8 of the Pennsylvania Constitution protect

citizens from unreasonable searches and seizures.” Commonwealth v. Cook, 735 A.2d 673, 675 (Pa. 1999). “To secure the right of
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citizens to be free from such intrusions, courts in Pennsylvania require law enforcement officers to demonstrate ascending levels
of suspicion to justify their interactions with citizens as those interactions become more intrusive.” Commonwealth v. Beasley, 761
A.2d 621, 624 (Pa. Super. 2000). As one court explained,

[t]he first of these [interactions] is a “mere encounter” (or request for information) which need not be supported by any
level of suspicion, but carries no official compulsion to stop or respond. The second, an “investigative detention” must
be supported by reasonable suspicion; it subjects a suspect to a stop and period of detention, but does not involve such
coercive conditions as to constitute the functional equivalent of arrest. Finally, an arrest or “custodial detention” must be
supported by probable cause.

Commonwealth v. Phinn, 761 A.2d 176, 181 (Pa. Super. 2000).

Whether reasonable suspicion existed to support an investigative detention is determined by an examination of the totality of
the circumstances. As the appellate courts of this Commonwealth have explained, the question of whether reasonable suspicion
existed at the time of the detention

must be answered by examining the totality of the circumstances to determine whether there was a particularized and
objective basis for suspecting the individual stopped of criminal activity. Thus, to establish grounds for reasonable
suspicion, the officer whose impressions formed the basis for the stop must articulate specific facts which, in conjunction
with reasonable inferences derived from those facts, led him reasonably to conclude, in light of his experience, that
criminal activity was afoot.

Beasley, supra, at 624 (citations and quotations omitted).

In applying the totality of the circumstances test, it is critical to remember that the test “does not limit [the] inquiry to an exam-
ination of only those facts that clearly indicate criminal conduct. Rather, even a combination of innocent facts, when taken together,
may warrant further investigation by the police officer.” Commonwealth v. Rogers, 849 A.2d 1185, 1189 (Pa. 2004) (internal quota-
tion and alteration omitted) (emphasis added). To that end, courts have found that

[e]vasive behavior [] is relevant in the reasonable-suspicion mix. Wardlow, supra; accord Commonwealth v. Freeman, 757
A.2d 903, 908 (2000) (“nervous, evasive behavior such as flight is a pertinent factor in determining reasonable suspi-
cion”). Moreover, whether the defendant was located in a high crime area similarly supports the existence of reasonable
suspicion. Wardlow, supra.

Commonwealth v. Foglia, 979 A.2d 357, 361 (Pa. Super. 2009); see also Commonwealth v. Brown, 904 A.2d 925, 930 (Pa. Super. 2006)
(“[I]t is clear that unprovoked flight in a high crime area establish a reasonable suspicion to believe that criminal activity is afoot
to allow for a Terry stop.”); Brown, supra, at 930 (“Police officers may find reasonable suspicion to suspect criminal activity is
afoot in a high crime area where an unprovoked citizen flees upon noticing the police.”). In determining whether an officer acted
reasonably, appellate courts have explained that “due weight must be given . . . to the specific reasonable inferences which [the
officers are] entitled to draw from the facts in light of [their] experience.” Brown, supra, at 930; see also Commonwealth v. Hayes,
898 A.2d 1089, 1093-94 (Pa. Super. 2006).
The Defendant first contends that he was illegally seized at the point at which Officers Messer and Coleman first pursued him.

(See Concise Statement of Errors Complained of on Appeal, ¶16 I.). This court notes that there is absolutely no evidence in the
record to support a finding that the Defendant was seized at any moment prior to the time that the officers ordered him to stop in
the stairwell of building 1634. As detailed above, the officers remained in their vehicle and never attempted to initiate any contact
with any of the members of the group prior to the Defendant’s flight into building 1634. (S.T. 6-9, 29-30). The officers did not even
exit their vehicle until the Defendant was observed behaving suspiciously in the window of the second landing of the building. (S.T.
11-12, 37). Aside from looking at each other, there was absolutely no interaction between the Defendant and the officers until the
moment Officers Messer and Coleman entered the building and yelled “Pittsburgh Police, stop” in the stairwell. (S.T. 5-12).
Accordingly, the Defendant’s first contention that he was “pursued” at any point prior to the stairwell is completely devoid
of merit.1

The second issue raised by the Defendant, namely that he was unlawfully seized when the officers commanded him to stop
because they had no justification to do so, is similarly without merit. Under the totality of the circumstances, the officers had
reasonable suspicion to justify their seizure of the Defendant in the stairwell. In this case, there were a number of factors that,
when taken together, created reasonable suspicion of criminal activity. As noted, the Defendant was present in an “extremely high
crime area” (S.T. 19-20), and he was standing in front of the very building that was the subject of numerous, recent drug traffick-
ing complaints from residents of the housing development. (S.T. 4-5). Officer Messer immediately recognized the Defendant as
someone with a recent gun arrest (S.T. 5, 26), and he knew that the Defendant did not reside in Sandusky Court. (S.T. 37).
Furthermore, the Defendant was the only person among the group who displayed nervous and evasive behavior upon seeing the

officers’ vehicle by quickly looking “side to side”. (S.T. 5-6). He was also the only member of the group to separate himself from
the group as the unmarked police vehicle approached. (S.T. 5-6). The Defendant displayed additional suspicious behavior when he
ran or quickly moved into the suspect building, in which he did not reside, as the officers pulled away from the group and crested
the turn around of the circle. (S.T. 6-7, 29, 44). The Defendant’s actions were entirely unprovoked by the officers, who at that point
had only slowly driven into the circle, begun a turn around and had not communicated with any member of the group standing in
front of building 1634. (S.T. 6, 8-9, 44). The officers remained in their vehicles and did not pursue the Defendant at the sight of his
unprovoked flight. (S.T. 8-9).
It was not until after the officers saw the Defendant making the “frantic” movements from the window on the second landing

of the building that they decided to investigate his suspicious behavior.2 (S.T. 11-12, 37). Even as they jogged toward the building
and entered it, the officers had no communication with the Defendant. It was not until the officers heard and saw the Defendant
running up the stairwell as they approached him, again exhibiting suspicious behavior, which when coupled with all of the behavior
previously mentioned created reasonable suspicion that crime might be afoot, that they first ordered him to stop. (S.T. 12-13, 39).
The court notes that, while there may not have been direct evidence that the Defendant recognized the undercover vehicle as

a police vehicle, the totality of the circumstances, as well as the reasonable inferences drawn from the evidence, strongly demon-
strate that the Defendant was aware that the vehicle and its occupants were police. For example, the Defendant was an individual
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who had previous encounters3 with the police, and he began behaving evasively and suspiciously as soon as the officers pulled their
vehicle into the circle. Furthermore, the evidence at the hearing showed that the unmarked police vehicle, also known as the “99
car,” is known to many members of the community as an undercover police vehicle. (S.T. 21, 24-25). Moreover, the windows of the
vehicle are not heavily tinted so people are able “to see in[to] the windows,” and the vehicle is equipped with lights and sirens that
also could be visible through the windshield. (S.T. 28). Additionally, the officers had their badges displayed on their chests, which
anyone looking into the vehicle could have seen. (S.T. 13).
Against this backdrop, it is clear that the officers had more than just an “unparticularized hunch” that criminal activity was

afoot. This is not a situation where the Defendant was merely present in a high crime area and simply walked away upon noticing
the police, (See Commonwealth v. Key, 789 A.2d 282, 289-90 (Pa. Super. 2001)), nor do the facts suggest that the stop was prompted
by the Defendant’s flight alone. (See Commonwealth v. Taggart, 997 A.2d 1189, 1196 (Pa. Super. 2010)). To the contrary, the
combination of factors outlined above created “specific and articulable” facts which led the officers to reasonably suspect the
Defendant of criminal activity. Accordingly, because the officers had reasonable suspicion to justify their command in the stair-
well, the evidence that was retrieved following their pursuit of the Defendant was lawfully obtained and was not subject
to suppression.
The Defendant, in his third allegation of error, contends that the evidence of the firearm and narcotics was unlawfully seized

because he was subjected to an unlawful Terry frisk. The Defendant’s contention is without merit, as officers are permitted to
conduct a pat-down of a suspect’s outer clothing if they have reason to believe that he is “armed and presently dangerous.” See
Commonwealth v. Guess, 53 A.3d 895, 901 (Pa.Super. 2012). Officer Messer clearly and credibly testified that he saw the outline of
a bulge in the Defendant’s front jeans pocket, and he believed, based on his training and experience, that the outline was of a firearm.
(S.T. 16-18, 46). Furthermore, given their knowledge that the Defendant had recently possessed a firearm in the past, and given the
Defendant’s evasive and suspicious behavior, it was reasonable for the officers to believe that the Defendant was armed and presently
dangerous. (S.T. 62-63). Officer Coleman also testified that he immediately recognized the bulge to be a firearm as soon as he patted
the Defendant’s pocket. (S.T. 57, 65). Accordingly, the officers were justified in conducting a Terry frisk and in retrieving the firearm
from the Defendant’s person, and the evidence was not seized in violation of the Defendant’s constitutional rights.
However, even assuming, for the sake of argument, that the Defendant was subjected to an unlawful Terry frisk, at the point

when the Defendant was frisked and the firearm recovered, the officers had probable cause to arrest the Defendant for criminal
trespass, if not burglary, and the gun inevitably would have been discovered pursuant to a lawful search incident to arrest. (See
S.T. 19).
The Pennsylvania Supreme Court has explained that, with respect to the warrant requirement

law enforcement authorities must have a warrant to arrest an individual in a public place unless they have probable cause
to believe that 1) a felony has been committed; and 2) the person to be arrested is the felon. A warrant is also required to
make an arrest for a misdemeanor, unless the misdemeanor is committed in the presence of the police officer.

Commonwealth v. Martin, 101 A.3d 706, 721 (Pa. 2014) (quoting Commonwealth v. Clark, 735 A.2d 1248, 1251 (Pa. 1999). The Court
has explained that “[p]robable cause exists where the facts and circumstances within the officer’s knowledge are sufficient to
warrant a person of reasonable caution in the belief that an offense has been or is being committed,” and must be “viewed from
the vantage point of a prudent, reasonable, cautious police officer on the scene at the time of the arrest guided by his experience
and training.” Clark, supra at 1252.
In this case, Officer Messer personally observed the Defendant enter an apartment in which he did not reside and, moments

later, he and Officer Coleman heard the door lock and “yelling and screaming” coming from inside of that apartment. Because
the officers were in lawful pursuit of the Defendant, they lawfully obtained first-hand information from the resident of the
apartment and confirmed their suspicions that the Defendant had forced his way in to the unit and that he was not welcome
there. At that point, the Defendant had, at the very least, committed the offense of criminal trespass under 18 Pa. C.S. § 3503(a),
which provides that:

(1) A person commits an offense if, knowing that he is not licensed or privileged to do so, he:

(i) enters, gains entry by subterfuge or surreptitiously remains in any building or occupied structure or separately
secured or occupied portion thereof; or

(ii) breaks into any building or occupied structure or separately secured or occupied portion thereof.

(2) An offense under paragraph (1)(i) is a felony of the third degree, and an offense under paragraph (1)(ii) is a
felony of the second degree.

(3) As used in this subsection:

“Breaks into.” To gain entry by force, breaking, intimidation, unauthorized opening of locks, or through an opening
not designed for human access.

18 Pa. C.S. § 3503 (a).

Against this backdrop, it is clear that the officers had probable cause to make a warrantless arrest for the Defendant’s
unauthorized and forceful entry into Ms. Murrell’s apartment and to conduct a search of the Defendant’s person incident to that
arrest regardless of whether the officers saw the outline of the gun first. They did not require a warrant for the arrest because the
offense was committed in their presence, and, in any event, the criminal trespass could have been graded as a felony of the
second degree, thereby removing the warrant requirement altogether. See Martin, supra, at 721. Accordingly, the Defendant’s
fourth contention that he was subjected to an unlawful arrest must also fail. Because the officers had probable cause to effectuate
a lawful warrantless arrest, the evidence was properly discovered pursuant to a lawful search incident to arrest and the evidence
was not subject to suppression.

B. The Evidence was Sufficient to Establish that the Defendant Possessed a Firearm with an Altered Manufacturer’s Number.
The Defendant alleges in his Concise Statement that the evidence was insufficient to prove beyond a reasonable doubt that he

“acted with the requisite guilty knowledge or criminal intent” in possessing the firearm with the altered manufacturer’s number.
(See Concise Statement of Errors Complained of on Appeal, ¶16 V.). It is well-settled that, in reviewing challenges to the sufficiency
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of the evidence, the appellate court must “assess the evidence and all reasonable inferences drawn therefrom in the light most
favorable to the verdict-winner.” Commonwealth v. Evans, 901 A.2d 528, 532 (2006). The court “must determine whether there is
sufficient evidence to enable the fact finder to have found every element of the crime beyond a reasonable doubt.” Id. at 532. As
one court has explained,

In applying the above test, we may not weigh the evidence and substitute our judgment for that of the fact-finder. In addi-
tion, we note that the facts and circumstances established by the Commonwealth need not preclude every possibility of
innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak
and inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances. The
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of
wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be evaluated and all
evidence actually received must be considered. Finally, the trier of fact while passing upon the credibility of witnesses
and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Evans, supra, at 532-33.

The statute governing this offense, set forth in 18 Pa. C.S. §6110.2(a), provides as follows:

(a) General rule.—No person shall possess a firearm which has had the manufacturer’s number integral to the frame or
receiver altered, changed, removed or obliterated.

(b) Penalty.—A person who violates this section commits a felony of the second degree.

The plain language of the statute clearly shows that there is no intent requirement. Rather, the only elements required to prove
the offense are the (1) possession of the firearm and (2) the alteration of the number, both of which were satisfied in this case.
At the non-jury trial held on July 30, 2014, a lab report entered into evidence as Exhibit 1 showed that the firearm was in “good
operating condition” and that the “serial number had been obliterated from the pistol’s frame.” (“Non-Jury Trial Transcript”
(“N.J.T.”) 7/30/14, p. 9). The fact that the firearm was recovered from the Defendant’s right front jeans pocket clearly proves
actual possession. As both elements of the offense were proven beyond a reasonable doubt, the Defendant’s conviction of this
offense was proper.

However, even if the offense were not a strict liability crime, the evidence was sufficient to prove beyond a reasonable doubt
that the Defendant at least consciously disregarded a substantial and unjustifiable risk that the firearm he possessed had an altered
manufacturer’s number. He was a person not to possess a firearm, so he clearly did not acquire this gun through lawful means.
Because the Defendant could not have purchased the firearm through the legal market, he faced a high likelihood that he would
find himself in possession of an altered firearm. This court also notes that this is not a situation where the officers only observed
the Defendant in fleeting possession of the firearm. The gun was concealed in his front pocket, and the circumstantial evidence
was sufficient to prove that the Defendant was at least reckless in possessing a firearm with an altered manufacturer’s number.

C. The Evidence was Sufficient to Prove that the Manufacturer’s Number of the Firearm had been Altered.
The Defendant’s final allegation of error is that the evidence was insufficient to prove, beyond a reasonable doubt, that the

manufacturer’s number had been altered, changed, removed or obliterated. (See Concise Statement of Errors Complained of on
Appeal, ¶16 VI.). As noted above, the Commonwealth introduced a lab report at the Defendant’s non-jury trial which established
that the serial number had been obliterated from the pistol’s frame. (N.J.T. 9). The lab report, entitled “13 LAB 10080,” was
admitted into evidence as Commonwealth’s Exhibit 1, and the Defendant did not contest the validity of the report or lodge any sort
of objection to that evidence at the time of trial. (N.J.T. 9-10). In fact, the evidence was submitted as part of a stipulated non-jury
trial, meaning that the Defendant stipulated to the report and its contents. (N.J.T. 2-3). Defense counsel made clear that he had
explained to the Defendant what was meant by a “stipulated non-jury trial”, that the Defendant understood the concept and wished
to proceed with such a trial. (N.J.T. 2-3). This stipulated piece of evidence establishes, beyond a reasonable doubt, that the
Defendant possessed a firearm which had the “manufacturer’s number integral to the frame or receiver altered, changed, removed
or obliterated” as required by the statute. See 18 Pa. C.S. §6110.2(a). Accordingly, the Defendant’s final argument must also fail.

III. CONCLUSION
Contrary to the Defendant’s allegations of error, this court did not commit error by failing to suppress the evidence in this case.

The officers had reasonable suspicion to support their pursuit and seizure of the Defendant, and the evidence seized as a result of
that interaction was obtained pursuant to both a lawful Terry frisk and a lawful search incident to arrest. Furthermore, sufficient
evidence was presented at trial to establish that the serial number of the firearm found in the Defendant’s possession had been
altered, thereby satisfying both elements of the offense charges. In the alternative, the Defendant consciously disregarded a
substantial risk that the firearm he possessed contained an altered serial number. Accordingly, this court did not err in denying
the Defendant’s suppression motion, and that decision, as well as this court’s non-jury verdict and sentence, should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: February 27, 2015

1 The court notes that, in the Defendant’s “Brief in Support of Motion to Suppress Physical Evidence,” the Defendant appears to
agree that he was not seized until the time the officers “entered the building and pursued the Defendant up the stairwell, ordering
him to stop.” Defendant’s Brief (6/10/14, p. 9).
2 At the hearing, much was made of the size of the window and how much the officers were able to observe through it. (S.T. 33-36).
This court notes that, although it was getting “somewhat dark out,” the evidence indicated that the area around the building was
well-lit with streetlights, and Officer Messer testified very confidently and credibly about his ability to observe the Defendant’s
behavior through the window. (S.T. 9-12, 20).
3 The evidence presented at the non-jury trial established that, in addition to his recent gun arrest, the Defendant had two prior
convictions for possession of controlled substances under 35 P.S. 780-113(a)(16). (N.J.T. 10).
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Commonwealth of Pennsylvania v.
Keith L. Sanders

Criminal Appeal—Sufficiency—Obstructing a Highway—Tow Truck Parked Next to Accident Scene

A tow truck driver has no privilege to ignore directions from police to move his truck when creating unsafe conditions.

No. CC 2012-13981. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—March 20, 2015.

OPINION
This is a direct appeal from the judgment of sentence entered on October 20, 2014, following a non-jury trial that took place

before Judge Machen on February 26, 2014, and June 11, 2014. On October 20, 2014, Judge Machen found the Defendant guilty of
committing the summary offense of obstructing a highway under 18 Pa. C.S. §5507(a). No further penalty was imposed. (Motions
Transcript (“MT”), 10/20/14, pp. 3-4).
A Notice of Appeal was filed on November 19, 2014. On November 24, 2014, the Defendant’s case was transferred to this court,

and a 1925(b) Order subsequently was issued. On December 23, 2014, the Defendant filed a timely Concise Statement of Errors
Complained of on Appeal, raising the following issues for review:

I. The trial court erred and abused its discretion in finding Defendant guilty of obstructing a highway, 18 Pa.C.S. §
5507(a), because the evidence presented by the Commonwealth was not sufficient to establish a prima facie case of
Defendant’s guilt.

II. The trial court erred and abused its discretion in finding Defendant guilty under Section 5507(a) because
Defendant was privileged to park his tow truck near the accident scene. 67 Pa. Code §§ 15.2-15.3.

III. The trial court erred and abused its discretion in finding Defendant guilty under Section 5507(a) for disobeying a
police officer’s order, as he was not legally required to follow the officer’s order in this case.

Concise Statement of Errors Complained of on Appeal, pp. 1-2.

The issues raised by the Defendant are without merit, and, for the reasons that follow, the court’s verdict should be upheld.

I. FACTUAL BACKGROUND
On February 17, 2012, Officer Elvis Duratovic of the City of Pittsburgh Police Department received notice through dispatch that

an accident had occurred at the intersection of Odessa Place and Lincoln Avenue. (Non-Jury Trial Transcript (“TT”), 2/26/14, p.
10). He quickly responded to the scene and observed an overturned vehicle with a semi-unconscious driver trapped inside of it.
(TT 2/26/14, p. 11). The vehicle was approximately fifty (50) to sixty (60) feet away from the intersection of Odessa Place and
Lincoln Avenue, so Officer Duratovic blocked off Lincoln Avenue from both directions and began efforts to rescue the occupant of
the vehicle. (TT 2/26/14, p. 11).
While he was waiting for first responders to arrive, Officer Duratovic heard the sound of blaring car horns. (TT 2/26/14, p. 11).

He looked up to see two (2) vehicles nearly collide with one another while trying to navigate around a large red tow truck that was
parked at the corner of the four-way intersection. (TT 2/26/14, pp. 12, 18-19, 27). He then saw a fire truck travelling at a great
speed towards the intersection, and he noticed that it had to “swerve” and make “a sharp turn” around that same truck in order to
avoid a collision. (TT 2/26/14, pp. 11, 24, 27).
Based on these observations, Officer Duratovic determined that the tow truck was “illegally parked, blocking the intersec-

tion,” and “creating a very hazardous condition for the motorists.” (TT 2/26/14, pp. 12, 19). Not all of the first responders had
arrived at the scene, and Officer Duratovic was concerned that subsequent responders might also have difficulties navigating
around the tow truck. (TT 2/26/14, pp. 24-28). Officer Duratovic was so concerned about the safety risk that the truck was
posing that he “dropped everything” that he was doing to address the situation before the truck caused any additional accidents.
(TT 2/26/14, pp. 27-28).
Officer Duratovic, who was in full uniform, approached the Defendant and ordered him to move his vehicle immediately. (TT

2/26/14, pp. 12-13, 15). He ascertained that the Defendant was the driver of the truck because he had “keys to the vehicle and he
operated that truck.” (TT 2/26/14, p. 15). The officer tried to explain to the Defendant that his truck was “creating a hazardous
condition for first responders,” but the Defendant refused to move his vehicle. (TT 2/26/14, pp. 13, 15). Officer Duratovic asked
the Defendant to move his vehicle “more than five times” before the Defendant finally complied. (TT 2/26/14, p. 13; TT 6/11/14,
pp. 19, 49). Officer Duratovic began to write the Defendant a parking violation citation, but he did not have time to complete the
citation because he was called back to the accident scene. (TT 6/11/14, p. 49).
Officer Duratovic returned to the scene of the original accident and continued his rescue efforts. (TT 2/26/14, p. 13). However,

shortly after returning to the accident, he observed the Defendant “bridging the perimeter of the accident scene.” (TT 2/26/14, pp.
13-14). It was imperative for the scene to be secured because accident scenes are considered “crime scenes” and there were
“fluids, gas, and other hazardous conditions” that posed a danger to everyone around it. (TT 2/26/14, p. 14). In an attempt to secure
the scene, Officer Duratovic approached the Defendant for a second time and asked him to leave immediately. (TT 2/26/14, p. 14).
The Defendant refused to leave upon request, and he maintained his refusal even after he was ordered to leave. (TT 2/26/14,
p. 14). Officer Duratovic then pulled out his handcuffs and explained to the Defendant that he would be arrested if he continued
to interfere with the scene. (TT 2/26/14, p. 14). The Defendant began to walk away, and the officer again returned to his rescue
efforts. The officer made contact with the Defendant a short time later when he and Sergeant Billotte approached the Defendant
in order to ascertain his identity. (TT 2/26/14, p. 14).
At trial, the Defendant presented one (1) witness and took the stand on his own behalf. A tow truck driver since 2006, the

Defendant was called to the scene that day by Jonathon Brown, a fellow tow-truck driver who needed assistance with the over-
turned vehicle. (TT 6/11/14, p. 6). The Defendant did not dispute the location of his truck, but he maintained that he had the right
to park at the corner of the intersection because his lights were on and that made him exempt from traffic regulations. (TT 6/11/14,
pp. 13, 15-16). However, the Defendant’s own witness, Mr. Brown, agreed that tow truck drivers are required to obey police
commands to move their vehicles if they are so ordered. (TT 6/11/14, pp. 26-27). When asked whether he was aware of what to do
if a uniformed officer told him move his tow truck away from an accident scene, Mr. Brown stated, “Oh yeah. Yes. [i]f they tell you
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to move, you move.” (TT 6/11/14, p. 26). Mr. Brown also heard Officer Duratovic order the Defendant to leave the scene. (TT
6/11/14, p. 27).
While on the stand, the Defendant described an aggressive “first to tow, first to show” policy in the business. (TT 6/11/14,

pp. 5, 22, 34-35, 57, 60). By the Defendant’s own description, the policy resulted in a “chasing scene” between tow truck drivers
where “drivers would go as fast as they can to get to the accident to be the first ones to tow.” (TT 6/11/14, p. 35). In the past,
the Defendant has encountered accident scenes where the officers did not want his truck to be parked on the roadway near
the accident scene at all. (TT 6/11/14, p. 36). The Defendant conceded that tow truck drivers needed to await police confir-
mation that the accident investigation was concluded before they could tow the vehicle. Further, he admitted that, if he left
the scene of an accident every time an officer instructed him to do so, he would not be able to work or eat. (TT 6/11/14, pp.
37, 51-52).
The Defendant acknowledged that he was ordered to move his vehicle, but he maintained that the location of his truck did

not render the roads impassable and claimed that all emergency responders were on scene by the time he arrived. (TT 6/11/14,
pp. 6, 46-48, 52, 65-66). He stated that he has had issues with Officer Duratovic in the past and that he walked back to his truck
and away from the scene after Officer Duratovic pulled out his handcuffs and threatened to arrest him. (TT 6/11/14, pp. 51-
52, 63-65). The Defendant also acknowledged that, when he got within a few feet from his truck, he heard the sergeant call out
to him and tell him that he better leave the scene of an accident the next time an officer instructs him to do so. (TT 6/11/14,
pp. 53-54).

II. DISCUSSION
A. The Evidence Presented at Trial was Sufficient to Establish a Summary Conviction under 18 Pa. C.S. § 5507(a).
By way of his first two (2) allegations of error, the Defendant claims that the evidence was insufficient to support a conviction

under 18 Pa. C.S. § 5507(a), and that the trial court erred in finding him guilty because he was legally privileged to park his tow-
truck at the incident location. Although the Defendant has lodged these issues separately, the court will address these claims in
tandem because they are intertwined. Indeed, in order to establish a conviction under §5507(a), the Commonwealth must establish
the Defendant’s lack of privilege as an element of the offense.
It is well-settled that, in reviewing challenges to the sufficiency of the evidence, the appellate court must “assess the evidence

and all reasonable inferences drawn therefrom in the light most favorable to the verdict-winner.” Commonwealth v. Evans, 901
A.2d 528, 532 (2006). The court “must determine whether there is sufficient evidence to enable the fact finder to have found every
element of the crime beyond a reasonable doubt.” Id. at 532. As one court has explained,

[i]n applying the above test, [the appellate court] may not weigh the evidence and substitute [its] judgment for that of
the fact-finder. In addition . . . the facts and circumstances established by the Commonwealth need not preclude
every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the
evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond a reason-
able doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must
be evaluated and all evidence actually received must be considered.

Evans, supra, at 532-33 (emphasis added). With respect to credibility determinations, it is well established that 

[t]he credibility of all witnesses is in the exclusive province of the fact-finder . . . such that the weight to be accorded
to each witness’ testimony and whether to believe all, part or none of the evidence is for the trier of fact, and is not
to be disturbed unless the “evidence offered to support the verdict of guilty is so unreliable and/or contradictory as
to make any verdict based thereon pure conjecture . . . .” Commonwealth v. Farquharson, 354 A.2d 545, 550 (Pa.
1976).

Commonwealth v. Trignani, 483 A.2d 862, 871 (Pa. Super. 1984) (quoting Commonwealth v. Vitacolonna, 443 A.2d 838, 841 (Pa.
Super. 1982) (internal citations omitted). In sum, an “appellate court cannot substitute its judgment regarding the credibility of
witnesses for that of the finder of fact.” Commonwealth v. Boxley, 838 A.2d 608, 612 (Pa. Super. 2003).

The reviewing court must “defer[] to the credibility determinations of the trial court with regard to the witnesses who
appeared before it, as that court has had the opportunity to observe their demeanor.” Habjan v. Habjan, 73 A.3d 630, 644
(Pa. Super. 2013). Accordingly, “[a] trial judge’s decision as to credibility of the witnesses presented and the weight of their
testimony will not be reversed absent a clear abuse of discretion or error of law.” Commonwealth v. Dunn, 623 A.2d 347,
349 (Pa. Super. 1993).

The statute governing the Defendant’s offense of conviction is set forth in 18 Pa. C.S. §5507(a) and provides as follows:

§ 5507. Obstructing highways and other public passage:

(a) Obstructing. – A person, who, having no legal privilege to do so, intentionally or recklessly obstructs any high-
way, railroad track or public utility right-of-way, sidewalk, navigable waters, other public passage, whether alone or with
others, commits a summary offense . . . .

. . . . .

(c) Definition. – As used in this section the word “obstructs” means renders impassable without unreasonable incon-
venience or hazard.

18 Pa. C.S. §5507(a).

Accordingly, an individual commits a summary offense under §5507(a) when he (1) intentionally or recklessly, (2) obstructs a
highway, etc., (3) without legal privilege to do so. 

Obstruction of Highway
The evidence presented at trial was sufficient to permit a finding that the Defendant recklessly, if not intentionally, obstructed

a highway, roadway, or other public passage. As noted, the testimony elicited from Officer Duratovic established that the size of
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the truck, and its location at the corner of the intersection, obstructed the view of traffic and made it difficult and dangerous for
motorists to navigate around. (TT 2/26/14, p. 29).
The tow truck had a large flatbed that was wider than a truck. (TT 2/26/14, p. 25; TT 6/11/14, pp. 65-66). It had two (2) prongs

that protruded approximately two (2) or three (3) feet from the flatbed and jutted out into the way of traffic. (TT 2/26/14, pp. 18,
25). The truck was parked “between the intersection of Lincoln Avenue and Rowan,” on the corner of the four-way intersection.
(TT 2/26/14, pp. 12, 19). Because Lincoln Avenue was completely blocked off, vehicles were required to turn around, but “the
position of the truck,” made it difficult for them to negotiate around it. (TT 2/26/14, pp. 19, 24). The vehicle was parked in “such
a manner that vehicles would go around the truck and almost collide with each other,” and the prongs created a “very hazardous
condition” for the drivers because they protruded into traffic. (TT 2/26/14, p. 18). The truck’s location also made it difficult for
drivers to see the stop sign at the corner. (TT 2/26/14, pp. 12, 19).
Against this backdrop, it is clear that the present facts are distinguishable from those presented in Commonwealth v. Battaglia,

725 A.2d 192, 194 (Pa. Super. 1999), where the Superior Court of Pennsylvania found that there was insufficient evidence to prove
that the Defendant’s act of blowing leaves into the street created a dangerously impassable obstruction on the road. Unlike the
situation in Battaglia, the Defendant’s tow truck was illegally parked at the corner of the intersection, obstructing the view of
traffic, impeding its flow, and creating a hazardous condition for drivers and first responders.
Indeed, Officer Duratovic was only alerted to the presence of the tow truck by the sound of the blaring car horns coming from

the vehicles that were trying to pass it. (TT 2/26/14, p. 11). He witnessed two cars nearly collide, and he observed the fire truck
swerve and make a sharp turn to avoid hitting the truck as well. (TT 2/26/14, pp. 12. 18-19, 24, 27). After witnessing the near-acci-
dent, Officer Duratovic was so concerned about the danger that the truck was posing that he turned his attention away from the
accident victim to go ask the Defendant to move his vehicle. (TT 2/26/14, pp. 27-28). It would seem unlikely that an officer would
remove himself from an active rescue effort in order to address a non-emergent situation.
It should be noted that it was Officer Duratovic’s duty to ensure safe access to the accident scene. Pursuant to the City of

Pittsburgh, Bureau of Police, Office of the Chief Orders, officers are required to “maintain command presence at accident scenes
at all times.” (TT 6/11/14, p. 58). “Command presence” includes, but is not limited to, “addressing any law enforcement issues,
assuring that emergency medical services have access to all accident victims when necessary, assuring that the accident scene is
not altered or contaminated, and taking measures to assure that the public right of way is cleared in a timely manner.” (TT 6/11/14,
pp. 58-59). Thus, after considering the evidence in the light most favorable to the Commonwealth, Officer Duratovic’s testimony
was sufficient to establish that the truck’s size and location in the intersection made it difficult for drivers and first responders to
pass the truck without great hazard or inconvenience.

Lack of Privilege
At trial, the Defendant claimed that he was privileged to park at the corner of the intersection near the accident scene

because he had his flashing lights on. Citing to 67 Pa C.S. §§15.2-15.3, the Defendant maintained that he was part of the acci-
dent scene and, thus, was privileged to park in the location that he did. Unfortunately for the Defendant, his reliance on this
statute is misplaced.

The relevant portion of the statute provides as follows:

Chapter 15. Authorized Vehicles and Special Operating Privileges

§ 15.2. Types of authorized vehicles.

The vehicles enumerated in this section are designated as authorized vehicles of the type indicated. They may be
equipped with one or two flashing or revolving yellow lights as provided in 75 Pa.C.S. § 4572(b) (relating to flashing or
revolving yellow lights), and as defined in Chapter 173 (relating to flashing or revolving lights on emergency and author-
ized vehicles) . . . . The flashing or revolving yellow lights on all authorized vehicles . . . shall be activated only when the
vehicle is performing the type of work which is the basis of the designation of the vehicle as an authorized vehicle . . . .
The enumeration of vehicles is as follows:

(1) Type I. Type I vehicles include the following:

. . . . 

. . . . 

(iii) Highway service vehicles such as, but not limited to, tow trucks and road-service vehicles.

67 Pa. C.S. §15.2(1)(iii). An authorized vehicle under § 15.2, such as a tow truck, may enjoy the following special operating privi-
leges under the appropriate circumstances:

§ 15.3. Special operating privileges.

(a) General. The following types of authorized vehicles may exercise the special privileges indicated when
they are performing the type of work which is the basis of the vehicle’s designation as an authorized vehicle in §
15.2 (relating to types of authorized vehicles) and the special privileges can be executed in a reasonable and safe
manner.

(1) Any type of authorized vehicle, except Types III, VI and VII vehicles, may utilize special median openings on
divided highways designated for emergency and authorized vehicles, if every precaution is taken to insure the safety
of all motorists and pedestrians.

(2) Types I, II and IV authorized vehicles may drive on highways, or any part thereof, closed to the general
public when they are performing the type of work which is the basis of the designation of the vehicle as an authorized
vehicle in § 15.2, if the driving can be done in a reasonable and safe manner.

. . . .

(b) Special privileges with lights. The following types of authorized vehicles may exercise the special privileges
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indicated when they are performing the type of work which is the basis of the vehicle’s designation as an authorized
vehicle in § 15.2, if the flashing or revolving yellow lights . . . are activated and the special privileges can be executed
in a reasonable and safe manner:

(1) Types I and II authorized vehicles may:

(i) Stop, stand or park, irrespective of official signs or 75 Pa.C.S. §§ 101–9909 (relating to the Vehicle Code).

(ii) Disregard regulations governing direction of movement or turning in specified directions.

(2) Types I, II and V authorized vehicles may drive slower than the minimum speed limit.

. . . . 

. . . . 

67 Pa. C.S. § 15.3(a) and (b) (emphasis added).

First, the plain language of the statute makes clear that, the Defendant may only exercise his special operating privilege if it
can be carried out in a “reasonable” AND “safe manner,” regardless of whether his lights were flashing. See 67 Pa. C.S. § 15.3(a)
and (b). While the privilege may have allowed the Defendant to disregard stop signs, parking signs, traffic lights, and minimum
speed limits, as well as other traffic regulations, the Defendant could only do so if he was able to exercise the privilege safely. For
the aforementioned reasons, the Defendant’s truck was blocking the intersection and was creating an unreasonably dangerous
driving condition for other motorists. As such, any privilege that may have existed could not be exercised in a “reasonable and safe
manner.”
Second, any privilege that the Defendant may have enjoyed under 67 Pa. C.S. §15.3(a) and (b) did not authorize his disregard

of specific police commands to reposition his vehicle after its location was deemed hazardous. The statute only authorized the
Defendant to disregard traffic signs and regulations in certain circumstances. There is no language in the statute that creates a
special privilege to disobey orders from law enforcement officers, particularly at a time when the accident scene is still active and
rescue efforts are being made.
For all of these reasons, the trial court did not err by finding that the evidence was sufficient to support a summary convic-

tion under 18 Pa. C.S. §5507(a). The evidence viewed in the light most favorable to the Commonwealth supports the trial court’s
finding that the Defendant recklessly, if not intentionally, obstructed a highway without the legal privilege to do so. The court
did not render a ruling until after it listened to the evidence presented at the trial and allowed the parties an opportunity to file
Findings of Fact and Conclusions of Law as to the issues in the case. The court meaningfully considered the arguments
presented by both parties, but it ultimately determined that the Defendant was “the cause of the problem,” not the officer. (MT,
10/20/14, 2-3).
The Defendant, in essence, seeks to challenge the trial court’s credibility determinations in this case, and such claims are

generally not subject to appellate review. See Commonwealth v. Lowry, 55 A.3d 743, 752, n.6 (Pa. Super. 2012) (“That the [fact-
finder] chose not to believe Appellant’s testimony is an issue of credibility left purely to the [fact-finder]’s discretion and not
subject to our appellate review. As we have explained, it is not the function of an appellate court reviewing a challenge to the
sufficiency of the evidence to re-assess the credibility of the witnesses’ testimony.”). The fact that the court apparently rejected
the Defendant’s version of the story does not constitute an abuse of discretion. As noted, the trial court, sitting as the finder-of-fact,
was in the best position to observe the witness’ demeanor, assess their credibility, and weigh the evidence. Accordingly, proper
deference must be given to its apparent determination that the testimony of Officer Duratovic was more credible in light of the
evidence as a whole.

B. The Defendant Was Found Guilty of §5507(a) Because He Unlawfully Obstructed a Highway, and Not Because He Disobeyed
A Police Officer’s Orders.
The Defendant’s third and final allegation of error — that the trial court erroneously found the Defendant guilty “for disobey-

ing a police officer’s order” — similarly carries no merit. An offense under §5507(a) is graded as a misdemeanor of the third degree
if the individual intentionally or recklessly obstructs a roadway without legal privilege to do so and “persists after warning by a
law officer.” 18 Pa. C.S. §5507(a). However, the Defendant was found guilty of the summary offense under §5507(a), which only
requires a finding that he intentionally or recklessly obstructed a public roadway without legal privilege to do so. The trial court
specifically declined to find the Defendant guilty of the misdemeanor offense, and the summary offense does not require a finding
that the Defendant disobeyed police orders.
Any statements that the court may have made as to the Defendant’s disobedience did not contribute to a finding that he violated

the statute because he failed to obey a police officer. In any event, as noted earlier, there is no language in the statute upon which
the Defendant relies that authorizes him to disregard police commands to relocate his vehicle after it was deemed to be posing a
safety risk to drivers. Accordingly, the Defendant was found guilty under 18 Pa. C.S. §5507(a) because he unlawfully obstructed a
highway and not because he disobeyed law enforcement.

III. CONCLUSION
For the foregoing reasons, the trial court did not commit error by finding the Defendant guilty of obstructing a highway

under 18 Pa. C.S. §5507(a). The evidence viewed in the light most favorable to the Commonwealth demonstrates that the
Defendant recklessly, if not intentionally, obstructed a roadway, and that he disregarded numerous police orders to move his
vehicle after he was told that it was creating hazardous driving conditions. The Defendant was not privileged to park at the
corner of the intersection because the privilege could not be exercised in a reasonable and safe manner. Additionally, the
Defendant was found guilty of violating §5507(a) based on his act of obstructing the roadway, not based on his disregard of
police orders. The evidence presented at trial was sufficient to support a summary conviction under §5507(a), and the trial
court’s verdict should, therefore, be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: March 20, 2015
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Commonwealth of Pennsylvania v.
Brandon Palmer

Criminal Appeal—Homicide—Suppression—Weight of the Evidence—Suggestive Photo Array—Prior Bad Acts

When Commonwealth was surprised by witness’s testimony that defendant had shot at him, suppression of testimony was not
warranted under Pa.R.E. 403.

No. CC 2012-16923. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—March 18, 2015.

OPINION
PROCEDURAL HISTORY
By criminal information filed at No. CC2012-16923, on December 11, 2012, Brandon Palmer, (“Defendant”) was charged with

Criminal Homicide, 18 PA. C.S.A. § 2501(A) and Carrying a Firearm without a License, 18 PA. C.S.A. § 6106(A)(1).
On May 17, 2013, the Defendant, through Counsel filed an Omnibus Pre-Trial Motion. In particular, the Defendant filed a

Motion to Suppress the Identification by Photographic Array presented by Pittsburgh Police Officers, J. McGee, H. Lutton and
J. Meyers, to witness, Ronald Burton. In addition, Defendant sought to suppress the identification by photographic array that
was presented by Pittsburgh Police Officers J. McGee and C. Pugh to witness Denise Hayden. Both witnesses previously
informed the Officers that the Defendant, Brandon Palmer was present and involved in the alleged shooting of Larry Wheat on
August 10, 2010.
The Defendant maintained in his Motion that the identifications,
to be offered during Trial, lacked sufficient indica of reliability to warrant their admission into evidence in that the identifica-

tion procedures used by the Officers were suggestive.
A Pre-Trial Hearing was held on January 8, 2014, at which time the Motion to Suppress was addressed by the Court. (Pre-Trial

Hearing (“PTH”) and Non-Jury Trial,(“NJT”)). Defense Counsel also argued at the hearing a Motion in Limine seeking to exclude
prior misconduct testimony set forth by witness, Ronald Burton against the Defendant.
After argument was heard on the Motion to Suppress, this Court held on January 8, 2014, that the photographic arrays were not

suggestive, and denied the Motion. PTH at p. 135. This Court denied the Motion in Limine. NJT at p. 180.
Immediately thereafter, the Defendant proceeded to a Non-Jury Trial before this Court, which took place on January 8, 9,

10 and 13, 2014. At the conclusion of the Trial on January 13, 2014, this Court adjudged Defendant guilty of all charges. NJT
at p. 613.

On April 10, 2014, this Court sentenced Defendant as follows:

With regard to Count 1, Criminal Homicide, in which the Court found you guilty of First-Degree Murder, it is the
sentence of this Court that you will be imprisoned for the term of life imprisonment for the rest of your natural life, and
the Court at this point will sign the Order to that effect.

With regard to the Second Count, the Court’s going to just run a concurrent sentence, and that concurrent sentence
would be a period of no less than 2 years and no more than 4 years of incarceration, a State Sentence, which will run
concurrently with the sentence the Court has imposed upon you at Count 1.

Sentencing Transcript,” ST” dated April 10, 2014 at p. 5.

On May 7, 2014, Defendant filed Post Sentencing Motions Nunc Pro Tunc, which included a Motion for a New Trial and a
Motion to Modify Sentence. On August 28, 2014, this Court denied both the Motion for New Trial, and the Motion to Modify
Sentence.
On September 26, 2014, Defendant filed a Notice of Appeal to the Superior Court of Pennsylvania. By Order dated

September 29, 2014, this Court ordered Defendant to file a Statement of Errors Complained of on Appeal pursuant to Pa. R.A.P.
1925(b).
On November 21, 2014, Defendant filed his Concise Statement of Errors Complained of on Appeal.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
The Concise Statement lists the following issues, in relevant part, for appellate review:

1. The Trial Court erred when it denied Defendant’s Pre-Trial Suppression Motion seeking to suppress the identification
testimony of Commonwealth witness, Ronald Burton. Defendant further alleges that Burton’s identification testimony
should have been excluded since its admission violated the due process clause of both the U.S. and Pa. Constitutions, in
that it was the product of an unduly suggestive Pre-Trial identification procedure and was overall so unreliable as to be
inadmissible in evidence. Finally, Burton’s testimony should have been excluded pursuant to PA. R.Evid. 401-402-403,
which bars the admission of patently unreliable testimony.

2. This Court erred when it denied Defendant’s Pre-Trial Motion in Limine seeking to bar the testimony Commonwealth
witness, Ronald Burton, reporting that Defendant shot at him the day before the decedent, Larry Wheat was shot and
killed. Burton’s testimony should have been excluded since it constituted prior misconduct evidence, whose probative
value was exceeded by its prejudicial effect.

3. The Court erred when it denied Defendant’s Post Trial Motion seeking a new Trial on the grounds that his convictions
were against the manifest weight of the evidence.

STATEMENT OF FACTS
Prior to the commencement of the Non-Jury Trial on January 8, 2014, this Court held a Pre-Trial Hearing to address the defense

Motion to Suppress the Identification. PTH at p. 1. With regard to the Motion to Suppress, the Commonwealth called Ronald Burton
the stand.
Mr. Burton was familiar with the area known as Elmore Square, and he was in that area on August 10, 2010. He also stated he

knew a guy named Larry Wheat. Mr. Wheat lived in the same neighborhood as Mr. Burton, and Mr. Burton stated he grew up
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around him, and he was his friend. He further indicated that he knew Mr. Wheat for at least fifteen (15) years, probably longer.
PTH at p.p. 2-3. Mr. Burton stated that on August 10, 2010, Mr. Wheat was shot and killed. Mr. Burton was standing at the other
end of the complex when the shooting occurred. PTH at p. 3.
Mr. Wheat gave Mr. Burton money to go get cigarettes and blunts, and as Burton walked down to the other end of the

complex to obtain the items, he heard two (2) shots and turned around to look. PTH at p. 4. When Mr. Burton turned around
to see what was going on, he saw Mr. Wheat holding up his hands and backing up. PTH at p. 5. According to Mr. Burton,
after that, Mr. Wheat got shot, two more shots were towards the torso, like in his chest, he fell down, rolled over and started
crawling towards the pavement. Mr. Wheat then fell back over on his back, and that is when he got shot like probably two
or three more times. Id.
Mr. Burton testified that he was able to see the person shooting at Mr. Wheat. He described the shooter as wearing all black, a

ski mask and plats like braids in his hair. It was like corn rows, like twisty things. PTH at p. 6.
Ronald Burton testified that the person he saw shooting Larry Wheat was Brandon Palmer, and he identified him in the

Courtroom that day as wearing a white shirt and red tie. The Court then allowed the record to reflect Mr. Burton’s identification
of Defendant. PTH at p. 8.
Mr. Burton indicated he has known Defendant for like seven (7) or eight (8) years. At that point in time, Defendant lived in the

same area as he did. PTH at p. 9. Although Defendant had a ski mask on, Mr. Burton testified he was able to make the identifica-
tion based upon his physical shape and the way, he is built. He further testified that Defendant’s hair was in plats at the time of
the incident. PTH at p. 10.
The Commonwealth then showed Mr. Burton a photo array, a collection of photos that the City of Pittsburgh Detective previ-

ously had shown him. He indicated he identified a particular photograph and put markings on the array. He wrote down his name
and the person who he saw shoot Mr. Wheat. PTH at p.p. 12-13.
The Commonwealth then asked Mr. Burton that prior to August 10, 2012, did he have any negative dealings with Defendant.

To the Commonwealth’s surprise, Mr. Burton said that yes, on August 9, 2010, Defendant tried to kill him. He shot at me. PTH
at p. 14.
Defense Counsel then placed an objection on the record. Defense Counsel indicated he filed a Motion for Discovery and asked

for everything regarding discoverable materials. He indicated he never heard anything about this before today. PTH at p. 14.
The Court noted Defense Counsel’s objection, but questioned the Commonwealth: “So you’re saying you have no information to

turn over to the defense, because you had no idea that was going to be the answer?” The Commonwealth indicated that was
correct. PTH at p. 15.
Mr. Burton continued to testify that on August 9, 2010, he was on Rose Street, walking home. From the corner of his eye, he saw

somebody jogging down the hill in all black, the same outfit Defendant had on the day he killed Mr. Wheat. Mr. Burton stopped to
look back and Defendant stopped in the middle of hill and just started firing. Mr. Burton testified that he had a Pre-Trial interview
with the Commonwealth, and he never brought this information up. He indicated that it slipped his mind. He also testified that he
did not make a Police Report about this incident. PTH at p. 116.
Mr. Burton testified that the first time he was shown the photographic array by Police Officers was on August 14, 2010. PTH

at p. 22.
Mr. Burton further testified that he told the detectives that he had seen the Defendant two (2) weeks before getting his hair

done, but he did not tell the Detectives anything about being shot at the day before. PTH at p. 28.
The Commonwealth next called James McGee, Homicide Detective with the Pittsburgh Police Department to testify on its

behalf. Detective McGee indicated that he had the occasion to speak with Ronald Burton on August 14, 2010, regarding the homi-
cide that had occurred four (4) days earlier. According to Detective McGee, they did not obtain a full statement from Mr. Burton
on this date, because he had a previous appointment. The Detectives just wanted to meet with him, more or less real quick, to get
an idea on the person and they did. They then decided to meet with him at a later time, and get his full statement.
On August 14, 2010, they did present Mr. Burton with photographs. PTH at p. 49. The Commonwealth then showed Detective

McGee the photo array that was provided to Mr. Burton. Mr. Burton identified the photograph of Defendant, and he wrote by his
picture, “I seen him shoot Larry Wheat”. He signed and dated it August 14, 2010. Mr. Burton did this in the presence of the
Detective. PTH at p. 50.
In opposition to the Motion to Suppress the Identifications, the Commonwealth next called Denise Hayden. Denise Hayden

testified that she lived in the Elmore Square area on August 10, 2010. She was familiar with a person named Larry Wheat, and
indicated that he had a street name of Bump Bump. She knew Larry since he was a baby, over 20 years. PTH at p. 70.
Ms. Hayden also indicated that she knew the Defendant and identified him in Court as wearing a white shirt with a red tie. She

knew Defendant for many years, but not quite as long as she knew Mr. Wheat. PTH at p. 71.
Ms. Hayden testified that on August 10, 2010, something happened to Mr. Wheat. She was talking to Mr. Wheat outside by the

railing. She stated that she walked up to him and said, “Hi, Bump Bump” “How are you doing?”. Mr. Wheat replied, “I’m doing
good”. She further asked him, “I ain’t seen you in a while”, and he indicated, “Yeah, I’ve been chillin out and stuff”. He told her
that he did not have time for the riff raff that was going on up in Elmore Square... Ms. Hayden replied, “Ok, well stay out of the
mess”, and Mr. Wheat said, “I am”. PTH at p.p. 71-74.
Ms. Hayden then walked away and went across the street to where she lived. At that time, Mr. Wheat was still standing there

by the railing and she believed he was talking on the phone. She came back outside approximately ten (10) minutes later with a
friend, and they went to cross the street to go to the other side to where Mr. Wheat was. PTH at p. 74. All of a sudden, on her left
hand side, Ms. Hayden saw somebody run past her. The person was wearing all black, and was approximately five (5) feet away
from her. As the person ran past her, she saw an arm up with a gun in his hand. PTH at p. 75.
Ms. Hayden further stated that the person that ran past her did not have on a mask, he was wearing all black and she knew who

he was. She indicated the person was someone she called “Woo”. PTH at p. 76. She further explained that she knew the Defendant
as “Woo”. She stated she recognized the Defendant, and that he was the gentleman sitting in the Courtroom with the red tie. And
the day of the shooting, she noticed that Defendant had twisties or plats in his hair. PTH at p. 77.
She testified that the next thing that happened was that “Bump Bump” turned around and started running. She heard three (3)

shots go off while Bump Bump was running, and then he ran around the wall. After Mr. Wheat/Bump Bump got behind the wall,
she heard four (4) more shots fired at him, and those were the ones that struck him. She next observed Mr. Wheat on the ground
crawling, asking for help. PTH at p.p. 78-79.
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Although Ms. Hayden could not recall the date, she did indicate that the Police came looking for her to talk to her about what
happened. She stated that Police Officers came to get her to take her over to Homicide Detectives. The Homicide Detectives
asked her what she saw that day. She identified Defendant as being the person that shot Larry Wheat. As part of her interview,
she stated the Detectives showed her a photo array. Ms. Hayden identified the photograph of Defendant. She made markings on
the paper indicating “this is who I saw shot Bump Bump”. She also reported the day and time as October 28, 2010 at 6:05 PM.
PTH at p.p. 83-84.
Ms. Hayden again testified that the person she saw running past her was in clothing that was all black. She indicated that it was

a black shirt, like a T-Shirt, but it was long sleeved. The man was also wearing black pants. PTH at p.p. 86-87.
Detective, Clifton Pugh next testified for the Commonwealth in opposition to the Pre-Trial Motions. Detective Pugh and

Detective Hoffman spoke to Ms. Hayden. When the Detectives spoke to Ms. Hayden, she described being in the area where
the shooting occurred and observing a black male, 5 foot 9" tall, not wearing a mask, weighing thin built, with braids in his
hair, running and brandishing a gun, shooting at the victim, who she knew as Bump Bump. When questioned by the Detectives,
Ms. Hayden indicated that she recognized who that person was. She stated it was a male she knew by the street name of Woo,
and that she has known him since he was a young kid. Subsequently, the Detectives had a photo array put together and
explained to her to look at it. The Detectives stated that the person may or may not have been in the photo array. Ms. Hayden
looked at it and picked the person in position Number 8, which was the male she knew as Woo, turning out to be the Defendant.
PTH at p.p. 118-120.
According to the Detective, Ms. Hayden circled the individual that she knew to be Woo, and then wrote in there, “this is who I

saw shoot Bump Bump”. She signed her name to it, dated it, and put the time down. PTH at p. 121.
The Commonwealth then indicated that this was the last witness for the purposes of the Motion to Suppress the Photographic

Identification. Defense Counsel indicated that they are offering no witnesses. The Court then indicated that it would hear argu-
ment. PTH at p. 131.
Defense Counsel argued that the suggestibility arises from an individual clearly telling the Police Officer, “I did not see his face”.

Then he says, “I know who did it,” without anything more other than his build, mannerisms, running and walking. PTH at. 132.
Defense Counsel further responded there is suggestibility in the fact that an individual says, “this is what I saw” and then “this

is who it is”. Then the Police reinforce what he is saying by giving him a photograph of that individual and he says “Yeah, that’s
the person”. PTH at p. 133.
Mr. Berquist argued in opposition to the Motion to Suppress on behalf of the Commonwealth. Mr. Berquist stated that Detective

Pugh testified that he did not sit down with the photo array and say, you know, “Brandon Palmer is here, right?” He said, “I am
going to show you these photographs. The suspect may or may not be in there.” Mr. Berquist argues that this comports with the
requirements that our Courts and the U.S. Supreme Court set for Police to show witnesses photographs in a case. He asked the
Court to deny the Defendant’s Motion. PTH at p. 134.

The Court then made the following ruling:

“But under this scenario, the Court has listened to the evidence; I don’t believe there has been any facts presented that
suggest or establish that any suggestibility occurred on law enforcement’s behalf. And that is really the hallmark of
suggestibility. There has to be action by law enforcement under the constitutional mandates and the case law. So the Court
finds that the photo array was not suggestive, and will deny that Motion”.

PTH at p. 135.

Prior to the commencement of the Non-Jury Trial, on January 9, 2014, this Court ruled on Defendant’s Pre-Trial Motion in
Limine seeking to bar the testimony of Mr. Burton, who reported the Defendant shot at him the day before Larry Wheat was shot
and killed.
Defense Counsel argued that this testimony should be excluded since it constitutes prior misconduct evidence, whose probative

value exceeds it prejudicial effect. Also, the evidence is inadmissible under Pa. Rules of Evidence 403. NJT at p. 175.
Mr. Berquist, Counsel for the Commonwealth, argued that the testimony of Mr. Burton goes to the identity of the Defendant,

because this shooting happened the day before the shooting where his witness sees the Defendant shoot Mr. Wheat. Mr.
Berquist further argued that this was information that he only became aware of yesterday during Pre-Trial Motions. NJT at
p.p. 177-178.
The Court reasoned that under Pa. Rules of Evidence 404(b)(4) it states: “In criminal cases, the prosecution shall provide

reasonable notice in advance of trial, or during trial if the Court excuses pre-trial notice on good cause shown”. The Court then
stated it had seemed that the Commonwealth met the second requirement of good cause shown in that the prosecution is
representing that they didn’t expect the witness to give that answer. It would seem to the Court he meets the good cause shown
argument. NJT at p. 178.
Defense Counsel then made his next argument, in that the Court should evaluate the probative value verses the prejudicial

value under Pa. Rules of Evidence 403. NJT at p. 179.
The Court then stated it agreed with the argument of the prosecution that the testimony goes to identity. How the Defendant

handles a gun, the mannerisms all go to the witness’s ability to identify Defendant as the shooter on August 10th because he saw
him shoot at him the day before. NJT at p. 179. The Court next deemed the testimony proper 404(b) evidence. The Court did not
believe it is deemed inadmissible under Rule 403. Although it would be excluded if its probative value is outweighed by the
danger of unfair prejudice, confusion of the issues, misleading the jury, or consideration of undue waste of time, it seemed to the
Court that none of these are really applicable, especially in a Non-Jury Trial. The Court then denied Defense Counsel’s Motion in
Limine. NJT at p. 180.
At the conclusion of the Pre-Trial Hearing, the parties then proceeded to the commencement of the Non-Jury Trial.
Detective, Michael Hoffman, testified that back in 2010, he had the task of examining surveillance footage from the Elmore

Square area. Detective Hoffman was shown Commonwealth’s Exhibit 30. He testified he recognized what was inscribed on top of
that CD. It stated, “The Addison Hall. The best shot of actor fleeing”. NJT at p. 294. Detective Hoffman stated that he and Officer
Schmitt recovered this recording because based on other videos they obtained, they believed that to show the individual that did
the shooting, given the fact he was running and grabbing his waist band. He further stated that this was the person that was wear-
ing all black. NJT at p. 296.
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On cross-examination, Detective Hoffman was shown Defense Exhibit “A”, labeled as Wheat 320. Wheat 320 is a camera view
from down at the playground, slightly from right to left, down the length of Elmore Square. NJT at p. 312. Detective Hoffman stated
there appears to be a figure coming up Bentley Drive, in the vicinity of the parking lot going towards Elmore square. There is no
one on the street in front Addison Hall that the Detective could see. NJT at p. 314.
The Court then directed that the record should reflect that further up the street, on the other side of the street, there are two

people. NJT at p. 315.
Detective Hoffman further testified that the video shows a black figure and the man in the white and red starts running. It also

shows people running away. NJT at p. 334.
Ronald Burton was called as a witness on behalf of the Commonwealth. His testimony at the Non-Jury Trial occurred on

January 10, 2014. His testimony at Trial is consistent with his testimony previously addressed during the Pre-Trial Hearing. The
Trial testimony will be incorporated herein, and not further discussed due to its repetitious nature. NJT at p.p. 372-421.
Likewise, the Trial testimony of Commonwealth witness, Denise Hayden, was consistent with the testimony she provided at

the Pre-Trial Hearing, and will not be duplicated herein. Her Trial testimony will be incorporated into these Findings. NJT at
p.p. 422-531.

After closing arguments, the Court rendered its verdict as follows:

In the matter of Commonwealth of Pennsylvania v. Brandon Palmer, Mr. Palmer, if you would rise, as to Count 1, the
charge of Criminal Homicide, I find the Defendant guilty of First-Degree Murder of Larry Wheat. With regard to Count
II, the charge of Carrying of a Firearm without a License, I find the Defendant, guilty.

NJT at p.p. 612-613.

The Defendant, Brandon Palmer, was sentenced on April 10, 2014. The Court imposed the following sentence:

With regard to Count 1, the Criminal Homicide, in which the Court found you guilty of First-Degree Murder, it is the
sentence of this Court that you will be imprisoned for the term of Life Imprisonment for the rest of your natural life, and
the Court at this point will sign the order to that effect.

With regard to the Second Count, the Court’s going to just run a concurrent sentence, and that concurrent sentence will
be a period of no less than two (2) years, and no more than four (4) years of incarceration, a State Sentence, which will
run concurrently with the sentence the Court has imposed upon you at Count 1. In light of the sentence that the Court has
imposed, the Court will impose no Court costs upon you.

ST at p.p. 5-6.

DISCUSSION
I.
Defendant alleges in his first claim that this Court erred when it denied his Pre-Trial Suppression Motion seeking to suppress

the identification testimony Commonwealth witness, Ronald Burton, in that it was the product of an unduly suggestive Pre-Trial
identification procedure, and was so over-all unreliable as to be inadmissible in evidence. This claim is without merit.
The Pennsylvania Supreme Court has stated the Standard of Review in addressing a challenge to a Trial Court’s denial of a

Suppression Motion is limited to determining whether the factual findings are supported by the record, and whether the legal
conclusions drawn from the facts are correct. Commonwealth v. DeJesus, 580 Pa. 303, 860 A.2d 102, 112 (2004).
“Whether an out of Court identification is to be suppressed as unreliable, and therefore violative of due process, is determined

from the totality of the circumstances”. Commonwealth v. Carson, 741 A.2d 686, 697, (Pa. 1999), cert. denied 530 U.S. 1216 (2000),
abrogated on other grounds by Commonwealth v. Freeman, 827 A.2d 385 (Pa. 2003). “Suggestiveness in the identification process
is a factor to be considered in determining the admissibility of such evidence, but suggestiveness alone does not warrant exclu-
sion.” Commonwealth v. Kubis, 978 A.2d 391, 396 (Pa. Super. 2009). Identification evidence will not be suppressed “unless the facts
demonstrate that the identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of
irreparable mis-identification.” Commonwealth v. Burton, 770 A.2d 771, 782 (Pa. Super. 2001) Appeal denied, 868 A.2d 1197 (Pa.
2005), overruled on other grounds by Commonwealth v. Mouzon, 812 A.2d 617, 623 (Pa. 2002).
Photographs used in line-ups are not unduly suggestive if the suspect’s picture does not stand out more than the others, and the

people depicted all exhibits similar facial characteristics. Commonwealth v. Fisher, 769 A.2d 1116 (Pa. 2001).
In the case at hand, Defense Counsel argued that the suggestibility arose from an individual [Burton], clearly telling a Police

Officer, I did not see his face. Then the witness says I know who did it without anything more other than his build, mannerisms,
running and walking. PTH at p. 132. No where does Defense Counsel argue that the Detective provided an unduly suggestive
photographic array or made any specific comments to procure a specific identification. This Court found that the identifications
were neither unreliable nor unduly suggestive. To the contrary, this Court could not see where anything that law enforcement
did in any way, shape or form created suggestibility. Id. at p. 133. Mr. Burton, as well as Denise Hayden, both clearly testi-
fied that they were previously acquainted with Defendant, and had known him for quite a number of years. Therefore, both
witnesses had an independent basis for their respective identifications. See Commonwealth v. Kearney, 92 A.3d 51 (Pa. Super.
2014).
This claim is unfounded. This Court properly found that the photographic arrays utilized with witness Ronald Burton and

Denise Hayden were not unduly suggestive, and that the identifications by witness Ronald Burton and Denise Hayden were
reliable, and therefore admissible.

II.
In his second claim, Defendant argues that the Court erred when it denied his Pre-Trial Motion in Limine seeking to bar the

testimony of Commonwealth witness Ronald Burton, reporting that Defendant shot at him the day before the decedent, Larry
Wheat was shot and killed. Defendant argues Burton’s testimony regarding this prior shooting should have been excluded since it
constituted prior misconduct evidence, whose probative value was exceeded by its prejudicial effect-evidence that is inadmissible
pursuant to Pa.R.Evid. 403. This claim is also without merit.

Rule 403 states as follows:
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The Court may exclude relevant evidence if its probative value is outweighed by a danger of one or more of the follow-
ing: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.

Unfair prejudice means a tendency to suggest decision on an improper basis, or to avert the jury’s attention away
from it’s duty of weighing the evidence impartially.

Evidence of prior offenses is generally inadmissible in a criminal trial because the presumed effect of such evidence is to pre-
dispose the minds of the jurors to believe the accused guilty and thus, effectively strip him of the presumption of innocence, but it
nevertheless maybe admissible to show. “1. Motive, 2. Intent, 3. A common scheme or plan involving the commission of two or more
crimes so closely related that proof of one tends to prove the other, 4. The identity of the accused as the perpetrator, 5. Absence of
accident, or 6. Lack of Mistake.” Commonwealth v. Stiles, 431 A.2d 978, 980 (Pa. 1981), quoting Commonwealth v. Spruill, 391 A.2d
1048 (Pa. 1978).
This Court heard extensive argument on the Motion in Limine during the Pre-Trial Hearing held on January 8 through January 9, 2014.
Although Defense Counsel believes Mr. Burton’s testimony regarding the prior misconduct to be inadmissible under Pa. Rule

of Evidence 403, the Commonwealth believes the testimony is permissible under Pa. Rule of Evidence 404(b)(2).
Rule 404 sets forth the permitted uses for admitting crimes, wrongs or other acts. Pa. Rule of Evidence 404 (b)(2) states: “This

evidence maybe admissible for another purpose such as proving motive, opportunity, intent, preparation, plan, knowledge, identity,
absence of mistake, or lack of accident. In a criminal case this evidence is admissible only if the probative value of the evidence
outweighs its potential for unfair prejudice.”
Under Rule 404(b)(3), in a criminal case, a prosecutor who wishes to use evidence of crimes, wrongs or other acts, must

provide reasonable notice in advance of trial or during trial if the court excuses pre-trial notice on good cause shown, of the
general nature of any such evidence the prosecutor intends to introduce at Trial.
This Court agreed with the prosecution’s argument that the testimony goes to identity. This Court also excused the pre-trial

notice on good cause shown due to the fact the prosecution first became aware of said testimony the day before during the Pre-
Trial Hearing.
This Court further found in light of the fact that Defense Counsel is challenging the identification, it is proper 404(b)(2)

evidence. The Court did not find this testimony inadmissible under Rule 403 because none of the factors are applicable in a Non-
Jury Trial. PTH at p. 175-180.
For the foregoing reasons, this Court properly denied the Motion in Limine.

III.
In his third claim, Defendant argues that the Court erred when it denied Defendant’s Post Trial Motion seeking a new trial on

the grounds that his convictions were against the manifest weight of the evidence. This claim is unfounded. The Pennsylvania
Supreme Court has stated that the Standard of Review for challenges to the weight of the evidence is as follows:

It is well settled that the jury is free to believe all, part, or none of the evidence, and to determine the credibility of the
witnesses, and a new trial based on a weight of the evidence claim is only warranted where the jury’s verdict is so
contrary to the evidence, it shocks one’s sense of justice. In determining whether the standard has been met, appellate
review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted where the
facts and inferences of record disclose a palpable abuse of discretion.

Commonwealth v. Houser, 18 A.3d 1128, 1135-1136 (Pa. 2011).

Specifically, Defendant alleges in his Post Sentence Motion that the only Commonwealth witnesses to implicate Defendant in
the shooting death of Larry Wheat, which occurred on August 10, 2010, were Ronald Burton and Denise Hayden. Further, both
witnesses were incredible to such an extent that the finding of Defendant guilty of First Degree Murder was so contrary to the
evidence as to shock one’s sense of justice, which is the standard for granting a new Trial for a claim that the verdict is against
the weight of the evidence. Commonwealth v. Widmer, 774 A.2d 745 (Pa. 2000).

With respect to a weight challenge based on the credibility of victim/witness testimony, the Superior Court has held:

When the challenge to the weight of evidence is predicated on the credibility of trial testimony our review of the trial
court’s decision is extremely limited. Generally, unless the evidence is so unreliable, and/or contradictory as to make any
verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover, where the
trial court has ruled on the weight claim below, the appellate court’s rule is not to consider the underlying question of
whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
culpably abused it’s discretion in ruling on a weight claim.

Commonwealth v. Trippert, 932 A.2d 188, 198 (Pa. Super. 2007) quoting Commonwealth v. Rossetti, 863 A.2d 1185, 1191 (Pa.
Super. 2004).

An abuse of discretion will only be found where the decision of the Trial Court is “manifestly unreasonable, or where the law
is not applied, or where the record shows that the action is a result of partially, prejudice, bias, or ill-will.” Commonwealth v. Clay,
64 A.3d 1049, 1055 (Pa. 2013). Further, the fact finder is free to believe all, part or none of the testimony offered in accessing the
credibility of witnesses. Commonwealth v. DeJesus, 860 A.2d 102, 107, (Pa. 2004).
This Court’s findings that Ronald Burton and Denise Hayden were credible witnesses are supported by the evidence of record.

The cited inconsistencies in their testimony at Trial, as compared with their statements to the Police following the incident are
inconsequential.
Although Ronald Burton testified that the shooter wore a mask, and he could not see the shooter’s eyes, he clearly testified

that he identified the defendant as the shooter by his mannerisms, build, walking and running. He testified he has known the
Defendant for years. He further testified that the shooter was wearing all black and had plats in his hair, and that he had seen
the Defendant getting plats put in his hair two weeks prior to the shooting. NJT at p.p. 383, 384, 413, 405 & 466. In addition, Ronald
Burton selected Defendant’s photograph from a photo array four (4) days after the shooting. He signed and dated the photos. NJT
at p. 388.
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With regard to Denise Hayden, she clearly testified that a man wearing all black ran past her extending an arm with a gun in
it, and began shooting at Larry Wheat. The shooter let out three (3) shots and when Larry Wheat ran behind the wall, she heard
four (4) more shots being fired. NJT at p.p. 429-430. Ms. Palmer also testified that the shooter had plats in his hair. NJT at p. 429.
Ms. Hayden testified that the shooter did not have a mask on, and she clearly identified the shooter as the Defendant, Brandon
Palmer. Id. She stated that she had known the Defendant since he was a young child. PTH at p. 71. Ms. Hayden gave a detailed
statement to Homicide Detectives on October 28, 2010, approximately three (3) months after the incident. She also selected
Defendant’s photograph from a photo array shown to her by the Police. She signed the photo and stated this is who I saw shoot
Bump Bump. She also dated the photo. NJT at p. 435.
Both Ronald Burton and Denise Hayden testified that they had known the Defendant for many years. They clearly identified

him as the shooter at the scene, as well as in the photo arrays. They both had an independent basis for their identification. This
evidence is unrefuted.
As a final matter, this Court submits that the video surveillance as testified to by Detective Hoffman, clearly showed a man

dressed in all black approaching the victim, Larry Wheat.
The evidence presented at Trial was sufficient to convict Defendant of Murder in the First-Degree.
For the foregoing reasons, this Court did not abuse its discretion in denying Defendant’s Motion for a New Trial on the grounds

that the verdict was against the weight of the evidence.

CONCLUSION
Based on all of the foregoing, the Judgment of Sentence imposed by this Court should be AFFIRMED.

BY THE COURT:
/s/Ignelzi, J.

Date: March 18, 2015

Commonwealth of Pennsylvania v.
Isiah Joshua Smith

Criminal Appeal—Homicide—Voluntary Manslaughter—Unreasonable Belief Self Defense—Credibility of Witnesses—
Video Testimony

The defendant’s self-defense claim was objectively unreasonable and, therefore, voluntary manslaughter verdict was appropriate.

No. CC 201311065. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—March 9, 2015.

OPINION OF THE COURT
The defendant, Isiah Joshua Smith, was charged by criminal information with one count of Criminal Homicide (18 Pa. C.S.A.

§ 2501(a)); and two counts each of Recklessly Endangering Another Person (18 Pa. C.S.A. § 2705); and Simple Assault (18 Pa.
C.S.A. § 2701(a)(3)). The defendant waived his right to a jury trial and proceeded to a bench trial before this Court on March
31, 2014.
Testimony was taken on March 31st through April 2nd. The Court heard closing arguments on April 3rd and, on April 7, 2014,

the Court announced its verdict and findings of fact in open Court.
The defendant was adjudged not guilty of Murder in the First Degree and Third Degree Murder, but adjudged guilty of

Voluntary Manslaughter. The Court explained that he believed that the defendant had a good faith belief that he was acting in
self defense, but his belief was not reasonable under the circumstances. The defendant was also adjudged not guilty on the
remaining counts.
On July 2, 2014, the Court sentenced him to not less than five (5) nor more than ten (10) years on the Criminal Homicide count.

A timely Notice of Appeal was filed and, in the Concise Statement Complained of on Appeal, defense counsel claimed that the
verdict was not supported by sufficient evidence because the Commonwealth failed to prove, beyond a reasonable doubt, that the
defendant was not acting in self defense.
At the conclusion of the trial, this Court, as it does in most non-jury trials, announced its verdict and provided its analysis of the

evidence and the legal issue that led to that verdict. This Court stated:

THE COURT: Good Morning. This is the time the Court has set for return of a verdict in the case of the
Commonwealth versus Isaiah Joshua Smith.

In a jury trial, the jury would simply file in, and the Court would ask them if they agreed upon a verdict, and they
would announce their verdict without further explanation. It has been my practice, because this is a non-jury
proceeding in which the defendant waived his right to a jury trial to, unlike a jury trial. attempt to explain the verdict
and the analysis of the evidence.

This case is both fascinating and disturbing. The finder of fact must weigh the evidence to determine if there is
enough sufficiency of the evidence, does it fit within the law. The fact finder here in this case could almost conceiv-
ably return any verdict and be justified based upon an analysis of the facts.

There are elements of multiple possible verdicts here. What is certain up front is the defendant brought a pistol to a
fist fight. A fist fight in which there was apparently a significant consumption of alcohol. The victim’s blood alcohol
was .16, and he and his friends rode a cab to the area of the confrontation. The confrontation less likely to occur with-
out fuel.

An altercation on an Oakland sidewalk at 3:30 a.m., nothing good can come of it. Once again, the world changes in
the twinkle of an eye.
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There are elements in this case of self- defense. The defendant, in a confrontation in which he is apparently destined,
acts to defend himself or perhaps others.

There are elements of involuntary manslaughter. The firing of a weapon recklessly, disregarding a known risk or the
firing of a weapon with gross negligence, failure to recognize the risk.

Elements of voluntary manslaughter, reaction to provocation, heat of passion, sudden intense passion; and the
second type of involuntary manslaughter or voluntary manslaughter, unreasonable belief in the need to act to prevent
serious bodily injury or death.

Elements of third degree murder, wanton, willful disregard in the firing of a weapon, creating an unjustified risk and
an extreme indifference to the value of human life; and elements of first degree murder, the use of a deadly weapon,
aim and shoot, use of a deadly weapon on a vital portion of a victim’s body from a fact or circumstance from which
the fact finder may infer there was an intention to kill, willful, deliberate and premeditated.

What is unique perhaps here is this killing was on videotape. Continuous and stop action. So the Court played some-
what like a football referee with an instant replay. Still frames showing acts, video demonstrating the entire wind up
to the end zone here. Huge difference is this is not football.

Here, the fact finder must decide what was in the mind, the mens rea, the state of mind, not only of the defendant
but the other participants. That state of mind must come from the video coupled with the words and actions of the
people involved, including the defendant’s statement to the police.

First degree murder requires a fully formed intention to kill and that the defendant be conscious of his intention.
From the facts and circumstances presented here, even though there is the use of a deadly weapon on a vital
portion of the victim’s body, the Court is not satisfied that the defendant fully formed an intention to kill and
was conscious of that intention.

Likewise, the Court is convinced that the actions here were more than gross negligence or recklessness but more of
a conscious act, the kind of conscious act which raises the level from involuntary manslaughter up.

Perhaps the key evidence here is the instant reply of the events that occurred outside of the Dunkin Donuts and
began at 3:25 a.m. and 15 seconds, where the video shows the defendant pushed the other persons involved.

At 3:25:22, seven seconds later, the victim Sheridan threw the punch that hit the defendant and pushed the defendant
against the wall at 3:25:35, 3:25:42, the video showed Sheridan punching the female. At 3:25:45, the defendant pulls
out a weapon, and a shot is fired. It is clear that the defendant did move toward the victim, and the victim was
running away. It all occurred in 44.6 seconds, all in the twinkle of an eye.

Did the defendant react to assault or overact to assault? The defendant acts under an intense passion if he acts under
an emotion such as anger, rage, sudden resentment or terror that is so strong that it renders him incapable of cool reflec-
tion. The defendant acts under a sudden passion if the time between the provocation and the killing is not long enough
for the passion of a reasonable person to cool. And the passion results from serious provocation if it results from conduct
or events that are sufficient to excite an intense passion in a reasonable person. That is the language of self-defense.

It further says in the law that a person is entitled to estimate the necessity for the force he or she employs under the
circumstances as he reasonably believes them to be. In the heat of conflict, a person who has been attacked ordinarily
has neither time nor composure to evaluate carefully the danger and make nice judgment about exactly how much
force is needed to protect him.

The defendant may believe that he was in an immediate danger of death or serious bodily injury. But if his belief was
unreasonable in the light of the facts as they appeared to be, he is not entitled to self-defense, and the crime would be
considered voluntary manslaughter.

Or did he act in retaliation? Once again, the video comes into play. The video shows the defendant rising with the
firearm, shows the victim running away, shows the defendant stepping forward and firing. For murder of the third
degree, the perpetrator’s actions show his wanton and willful disregard of an unjustified extremely high risk that his
conduct would result in death or serious bodily injury to another.

The Commonwealth need not prove that the perpetrator specifically intended to kill. The Commonwealth must prove
that the perpetrator took action while conscious, that is, knowingly disregarding the most serious risk he was creating
and that by his disregard of that risk, he demonstrated his extreme indifference to the value of human life.

Certain evidence mitigates in favor of the evidence. Evidence of his good character, no prior record, no prior history
of violence, issuance to him of a carry permit. Those things and evidence of good character under the law may
be considered as evidence establishing a reasonable doubt.

Remarkably, that after firing, he and his friends casually walked away, which clearly gave the indication that he did
not know that anyone was harmed.

Perhaps ultimately, the video in freeze frame demonstrates a retaliatory act. While the video in real time demon-
strates an unreasonable overreaction to assaultive behavior. The video runs from the first push at 3:25:15. The victim’s
first punch at 3:25:22. Push to the wall where the defendant is pushed to the wall at 3:25:35. The victim punching the
female at 3:25:42. The defendant pulling out the firearm at 3:25:43, and the defendant firing two seconds later. All of
that in less than 44.6 seconds.

Bring Mr. Smith forward. Mr. Smith, the Court is satisfied that the Commonwealth has proven that you believed you
were in danger of death or serious bodily injury, immediate danger, but your belief was unreasonable in light of the
facts and all the circumstances as they appeared at the time.
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Accordingly, as to the charge of criminal homicide, the Court adjudges you not guilty of murder in the first and
murder of the third degree and guilty of voluntary manslaughter. As to remaining counts, the Court is not satisfied
that the Commonwealth met its burden, and verdicts of not guilty will be entered.

Mr. Sontz?

MR. SONTZ: We would –

THE COURT: The next thing in the process is to proceed to sentencing. Do you want a pre-sentence report?

MR. SONTZ: Your Honor, my client has been incarcerated, I believe, since the day of the incident. Actually, in light
of Your Honor’s ruling, we would request a pre-sentence report.

Thank you.

THE COURT: All right. We’ll order a pre-sentence report. Do you have a date for sentencing, Mr. Rothey?
Mr. Schupansky?

THE CLERK: July 2 or 3? July 2, Your Honor.

THE COURT: Sentencing will be set for July 2, 10:00 a.m. Court will note for the record that as to the charge of invol-
untary manslaughter, no verdict was entered by reason of the fact that the defendant was found guilty of voluntary
manslaughter. It’s not appropriate to enter a verdict as to that count.

MR. SONTZ: Thank you.

THE COURT: That’s all.

(At this juncture the above entitled matter was concluded)”

(N.T. 4-7-14; pp. 404-411).

When addressing a challenge to the sufficiency of the evidence, the Court must view the evidence in a light favorable to the
verdict winner and resolve all inferences in favor of the verdict winner. When the Court was the fact finder in a non-jury trial,
it is not proper for the Court re-weigh the evidence and revisit credibility determinations. If the Commonwealth proved the
elements of the offense beyond a reasonable doubt, the verdict must stand. The facts and circumstances established by the
Commonwealth’s evidence need not preclude every possibility of innocence. Any doubts regarding the defendant’s guilt may
be resolved by the fact finder unless the evidence is so weak and inconclusive that as a matter of law, no probability of fact
can be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element of the
crime beyond a reasonable doubt by means of only circumstantial evidence. Moreover, in evaluating a claim to the sufficiency
of the evidence, the entire record must be evaluated and all of the evidence actually received must be considered. It is in the
province of the fact finder to determine the credibility of witnesses to weigh the evidence and to determine whether some, all
or none of the evidence presented by a particular party will be believed. Commonwealth v. Passmore, 857 A2.d 697, 706 Pa.
Super. 2004).

The Commonwealth had the burden of proving, beyond a reasonable doubt, that the defendant did not act in self defense.

Once the question is properly raised, “the burden is upon the Commonwealth to prove beyond a reasonable doubt that
the defendant was not acting in self-defense.” Commonwealth v. Black, 474 Pa. 47, 376 A.2d 627, 630 (1977). The
Commonwealth sustains that burden of negation “if it proves any of the following: that the slayer was not free from
fault in provoking or continuing the difficulty which resulted in the slaying; that the slayer did not reasonably believe
that [he] was in imminent danger of death or great bodily harm, and that it was necessary to kill in order to save
[him]self therefrom; or that the slayer violated a duty to retreat or avoid the danger.” Commonwealth v. Burns, 490
Pa. 352, 416 A.2d 506, 507 (1980)

Commonwealth v. Mouzon, 53 A.3d 738, 741 (Pa. 2012). The evidence as to each of these elements of self defense was in
conflict. Though much of the incident was recorded on surveillance video, some of the events occurred out of the view of the
camera and the camera did not record sound. What was said by the participants to one another was relevant but, in the absence
of audio recording accompanying the video, the only evidence as to what was said came from the participants; the friends and
acquaintances of the defendant and of the victim. That testimony was irreconcilable as the testimony of the victim’s friends was
demonstrably different from that offered by the victim’s friends. The Court suspects that the truth of what happened this tragic
evening lies somewhere between the versions offered by the participants. Frankly, none of the participants who testified were
particularly credible.
The element of the self defense claim that the Commonwealth’s evidence negated was that that the defendant’s belief that

he was in danger of death or serious bodily injury was objectively reasonable. The Commonwealth’s evidence did not negate
that the defendant was free from fault in provoking or continuing the difficulty. Nor did the evidence establish, beyond a
reasonable doubt, that the defendant violated a duty to retreat. The Commonwealth did, however, establish that the defendant’s
belief that he needed to use deadly force to protect himself or others from death or serious bodily injury was not objectively
reasonable. By the time the defendant pulled his weapon and fired at the victim, he should have known that neither he nor anyone
else was in danger of death or serious bodily injury. It was simply not reasonable to believe that, at the moment he fired, the
defendant or anyone else was in danger of death or serious bodily injury. There was no weapon. The victim and his friends
were moving away from the defendant. Those facts, established in the video, negated the defendant’s claim that his belief was
objectively reasonable.
For these reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Date: March 9, 2015
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Commonwealth of Pennsylvania v. Shawn Wilmer
Criminal Appeal—PCRA—False Statement from Jail Captain Regarding Jailhouse Informant—
No Evidence Prosecution knew it was False

PCRA relief is denied when DA had no knowledge of false testimony from witness and the outcome of trial
would not have been different.

No. CC 200516482. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—March 9, 2015.

MEMORANDUM OPINION AND NOTICE OF INTENTION TO
The defendant, Shawn Wilmer, through counsel, filed a Post Conviction Relief Act Petition raising four claims. The final two

claims, that appellate counsel was ineffective and that the defendant deserves a new trial in the “interest of justice”, are both
dependent upon the first two claims the defendant has raised, which are:

1. That the defendant is entitled to a new trial because the prosecution introduced false evidence in rebuttal that severely
prejudiced the defendant; and

2. That trial counsel was ineffective for failing to effectively impeach the Commonwealth’s rebuttal witness.

These two claims, in turn, rest on the allegation that Commonwealth rebuttal witness, Allegheny County Jail Captain Thomas
Leicht, testified falsely. Accordingly, all of the defendant’s claim are related to the issue of Captain Leicht’s testimony.
Captain Leicht was called to rebut the testimony of defense witness David Tracey, who claimed that he was in the Allegheny

County Jail at the same time as Commonwealth witness James Jones and heard Jones talk about how he was going to testify against
the defendant to get out of jail and receive a better deal on his pending charges. Tracey said that he heard Jones say that .. “this
(the defendant) is the guy that I am going to use to get out of jail.” (T.T. 889-892). Jones testified at trial that the defendant admit-
ted to him that he killed the victim in this matter. (T.T. 779-780; 783-784). He also claimed that the defendant admitted to shooting
another victim, Nathan Walters, and to shooting at the house of a Shawn Davis. (T.T. 800-801; 796- 797).
Captain Leicht was called by the Commonwealth to impeach Tracey. He testified that he had reviewed jail records and they

showed that David Tracey was not in the jail at the same time Jones was. Records attached to the defendant’s Petition (See Exhibit
2), however, establish that Tracey was, in fact, an inmate at the same time as Jones and was on his pod, just as Tracey claimed.1

The defendant contends that Captain Leicht’s false testimony was intentional and deprived him of a fair trial. Defendant does
not, allege, however, that the prosecutor knew that the testimony was false when it was presented or at any time during the trial.2

Accordingly, there is no material dispute of fact and, based on the facts alleged by the defendant in his Petition and which are
established in the record, this Court concludes that the defendant’s claims are without merit as a matter of law and his Petition will
be dismissed without an evidentiary hearing pursuant to Pa. R. Crim. P. 907.
In Commonwealth v. Hallowell, 383 A.2d 909 (Pa.1978), our Supreme Court awarded a new trial because the prosecution failed

to correct a Commonwealth witnesses false testimony that he was not promised leniency in pending charges in exchange for his
testimony. The Court held that it did not matter whether the prosecutor trying the case was aware of the promises made to the
witness; that knowledge of the promises of leniency would be attributed to the office of the District Attorney as an entity. The defen-
dant’s reliance on Hallowell is misplaced.
This defendant claims that in this case it does not matter whether the trial prosecutor knew that Leicht’s testimony was false

or erroneous; that the fact that such testimony was offered is enough to warrant a new trial. First, it is not clear from the record
of the trial or from anything the defendant offered with his PRCA that Captain Leicht intentionally offered false testimony. The
defendant’s reference to a newspaper article that reported that Captain Leicht had been fired due to “inconsistencies and misrep-
resentations” found during an investigation is woefully insufficient to establish that his testimony in this matter was intentionally
false. The inconsistencies concern statements Leicht made about his background that were determined to be false. He claimed in
a federal court hearing that he had been certified as a police officer when, in fact, he had not; and that he was previously employed
as a police officer when, in fact, he had only worked as a dispatcher. (See Exhibit 3, PCRA Petition). This newspaper article, involv-
ing false statements made three years after this trial, certainly did not establish that Captain Leicht intentionally lied when he
testified in this matter.
More importantly, however, even if Leicht intentionally misled the jury, there is nothing to indicate that the district attorney

prosecuting this case had any reason to know that the information conveyed by Captain Leicht was not accurate or that anyone
else in the Allegheny County District Attorney’s Office knew. This fact distinguishes this case from those cited by the defendant.
In Hallowell the Supreme Court held that because another Assistant District Attorney knew of the promises of leniency made

to the witness, that knowledge would be attributable to the office of the District Attorney, regardless of what the assistant district
attorney prosecuting Hallowell himself knew. Here, even if Leicht’s testimony was false and known by him to be false, there is
nothing establishing that anyone in the District Attorney’s Office knew or should have known of the inaccuracy of the testimony.
Each of the other cases cited by the defendant in his Petition similarly deal with the failure to disclose a promise of leniency

made by the prosecution to a cooperating witness. In Giglio v. United States, 92 S. Ct. 763 (1972), the prosecutor failed to disclose
an alleged promise made to its key witness that he would not be prosecuted if he testified for the government and in Napue v.
Illinois, 79 S. Ct. 1173 (1959), the prosecutor elicited testimony from a witness that falsely claimed that he had not been offered a
reduced sentence in exchange for his testimony. The Supreme Court held in these cases that a prosecuting office could not receive
the benefit of testimony secured with a promise of leniency without disclosing that promise to the defendant.
Here, however, there is nothing in the defendant’s Petition or in the record that establishes that the prosecution had any involve-

ment in eliciting testimony it knew or suspected was false; nor is there any evidence that anyone associated with the district attorney’s
office had any reason to question the truthfulness and accuracy of the testimony from Captain Leicht. In the absence of proof that the
prosecution knew or should have known about the false testimony, this claim must fail.
The defendant’s second claim is that trial counsel was ineffective for failing to impeach Captain Leicht with the jail records

that would have shown his testimony to be false or in error. This Court addressed this very issue in its September 16, 2008
Opinion addressing the claim that the defendant raised in his Concise Statement. Because the Superior Court declined to address
the ineffectiveness claims on appeal pursuant to Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002), this claim cannot be considered
to have been previously litigated. There is no reason, however, for this Court to reanalyze this claim. This Court wrote:
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Defendant Wilmer raised several other claims, most contending that trial counsel was ineffective. First, he claimed
that the Commonwealth presented false testimony from a jail representative in rebuttal and that defense counsel was
ineffective in his cross-examination and in failing to subpoena jail records that would have impeached the jail represen-
tative. The defendant called David Tracey, who testified that he was present in the Allegheny County jail when the defen-
dant Wilmer and Commonwealth witness James Jones were inmates. He claimed that he heard Jones say about Wilmer
that he “…is the type of n----- that I could use to get out of jail.” (N.T. p. 891). In rebuttal, the Commonwealth presented
Captain Thomas Leicht from the Jail who testified that according to the records he reviewed, James Jones was not an
inmate at the jail in October 2006. Attached to the Post-Sentence Motions are records from the Jail that apparently show
that Captain Leicht was mistaken and Jones was an inmate during this time and was on the same pod as Tracey.

While ineffectiveness claims should generally not be addressed on direct appeal, where, as here, the record of the trial
establishes as a matter of law that the underlying claim is without merit, they can be addressed. Regardless of whether
counsel was ineffective in not obtaining the impeachment evidence that post-trial counsel did obtain, the defendant was
not prejudiced. First of all, nothing in the materials submitted by the defendant with his Amended Post Sentence Motion
supports the claim that the Commonwealth intentionally presented false testimony. At best, the witness was mistaken.

More importantly, had the evidence showing that Jones was, in fact, in jail with Tracey been introduced, it would not
have affected the outcome of the trial. Tracey’s testimony did not establish that anything that Jones said about his
conversations with the defendant was false. All that Tracey reports Jones saying is that he could use Wilmer to get out of
jail. Tracey did not testify that Jones said that he would lie to do so or that anything he said about the defendant was
anything but the truth. In fact, Jones testified on direct that, in essence, he was using the information he had about
the defendant to try to get out of jail, or, at least, to lessen the sentences he faced for his new charges. Wilmer’s trial
counsel even asked Jones whether he would be helping the police if he hadn’t been arrested in September 2006 and
needed their help and he said that he would not. All that Tracey’s testimony did was corroborate what the witness
Jones himself admitted: that he was cooperating only because he knew it would benefit him in resolving his pending
criminal charges. Because the defendant was not prejudiced by the failure of trial counsel to impeach the Common-
wealth’s rebuttal witness, this claim must fail.

(Slip Opinion, September 16, 2008, Pp. 19-21).

In addition, the Commonwealth also presented testimony from Charles White, another fellow inmate of Jones, regarding Jones’
statements that he would cooperate with the Commonwealth against the defendant to secure a better deal for himself. White’s claim
to have been on the same pod as Jones was not disputed by the Commonwealth. Accordingly, the defendant did present a witness
who was not impeached who put before the jury the question of whether Jones’ testimony was influenced by a desire to secure
better treatment from the prosecution. Given Jones’ admission that he was testifying in order to secure better treatment from the
Commonwealth and the unimpeached testimony of Charles White that largely corroborated Tracey’s testimony regarding Jones’
statements, it is clear that the defendant suffered no prejudice from the failure of counsel to secure and present the mail records
proving that Leicht’s testimony was false or inaccurate.
For the reasons set forth above, the defendant is notified that this Court intends to dismiss his Post Conviction Relief Act

Petition within thirty (30) days of the date of this Memorandum Opinion and Notice of Intention to Dismiss. The defendant may
file a response to this proposed dismissal in that time period. The Department of Court Records is ordered to serve copies of this
Petition upon the defendant, Shawn Wilmer, at Inmate # HH-2494, SCI Huntingdon, 1100 Pike Street, Huntingdon, Pennsylvania
16654, by certified mail, return receipt requested; upon counsel for the defendant, Thomas N. Farrell, Esq., at 100 Ross Street,
Suite 1, Pittsburgh, Pennsylvania 15219; and upon Deputy District Attorney Ronald Wabby, Esq., at the Office of District Attorney
of Allegheny County, by interoffice mail.

BY THE COURT:
/s/Manning, P.J.

Date: March 9, 2015

1 Those same records were attached to the Post-Sentence Motion filed by the defendant following his trial. This Court denied that
Motion and the defendant appealed.
2 Defendant, in fact, concedes that the prosecutor, Bruce Beemer, did not know that the testimony from Leicht was incorrect. (See
Footnote 2, PCRA Petition).

Commonwealth of Pennsylvania v. Steven Karpinski
Criminal Appeal—Suppression—Failure to Get a Warrant—Child Pornography—Expectation of Privacy

Court finds that tenant had no expectation of privacy in vestibule of commercial building; thus, suppression is denied.

No. CC 201410642. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 14, 2015.

OPINION
On November 13, 2014, this Court heard testimony regarding a suppression motion filed by Appellant, Steven Karpinski.

Following the suppression hearing, this Court denied the Motion to Suppress and proceeded to a stipulated nonjury trial. Appellant
was convicted of one count each of Sexual Abuse of Children Photographing, Possession of Child Pornography, and Criminal Use
of Communication Facility.1 This Court sentenced Appellant to three to six months of incarceration with three years of consecutive
probation. Appellant did not file a Post Sentence Motion. Appellant filed a Notice of Appeal on December 11, 2014 and a Statement
of Errors Complained of on Appeal on February 9, 2015.
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MATTERS COMPLAINED OF ON APPEAL
Appellant, in his Concise Statement raises one issue on appeal. Appellant alleges this Court erred in denying Appellant’s Motion

to Suppress as the officers entered Appellant’s address without a warrant, and no exception to the warrant requirement applies to
this case. (Concise Statement of Errors Complained of on Appeal at 2) 

DISCUSSION
At the suppression hearing, Jeff Sankey testified that he owned and operated a lawn and garden shop in the Penn Hills area of

Allegheny County. (Transcript of Suppression Hearing, 11/13/14, hereinafter ST at 3) Sankey stated the address of the store was
11125 Frankstown Road. (ST 4) He said that he also owned property at 11101 Frankstown Road, the main floor of which was
formerly leased to an appliance store. Above the former appliance store, accessed by a common stairway, were five separate
offices. (ST 5) As of April 29, 2013, per Sankey, no tenants leased business space on either floor. (ST 6) Sankey was shown a
photograph2 of the exterior door leading to the stairway for the second floor offices. He pointed out four or five mailboxes, one for
each of the upstairs offices, visible inside the door in a common vestibule. (ST 6-7) 
Sankey stated the second floor contained a short hallway from which the separate offices could be entered, with offices on each

side of that hallway. (ST 8) He further stated that he gave Appellant permission to live in one of the upstairs rooms after Appellant
lost his apartment. (ST 10) Appellant worked for Sankey off and on repairing small engines and troubleshooting computer prob-
lems. (ST 9) Appellant did not have a lease for or pay rent on any part of 11101 Frankstown Road, nor did he indicate to Sankey
that he was using the entire second floor as his living quarters.3 (ST 11) Sankey had permitted Appellant to live at that address
under this arrangement for a year and a half as of April 29, 2013. Id.
On April 29, 2013, two state troopers arrived at the 11125 Frankstown address and told Sankey that one of his computers had

been used to download child pornography. (ST 13) After the troopers’ search of Sankey’s office computers at that address produced
no evidence of child pornography, Sankey indicated that Appellant could be using the same wireless connection from Sankey’s
adjacent property. Id. Accompanied by Sankey, the troopers knocked on the exterior stairway door at 11101 Frankstown. (ST 14)
Sankey also placed several phone calls to Appellant which went to voice mail. When no one answered the phone or door, Sankey
obtained from his secretary the key to open that door. (ST 15) 
Corporal Gerhard Goodyear of the Pennsylvania State Police testified that, with Sankey’s permission, he and Corporal John

Roche entered the vestibule area just inside the exterior door and proceeded up the stairs. At the entrance to the second floor
hallway they came into contact with Appellant, who was standing in the second floor hallway. (ST 32) Upon questioning by the
troopers, Appellant admitted to downloading child pornography. (ST 36) Corporal Roche testified substantially similar to
Corporal Goodyear. (ST 47-52)
The standard of review in determining whether the trial court appropriately denied the suppression motion is whether the

record supports the factual findings and whether the legal conclusions drawn from these facts are correct. Commonwealth v.
Stevenson, 894 A.2d 759, 769 (Pa. Super. 2006). To determine whether an area is protected from searches, the Court must analyze
whether the person asserting the right had a legitimate expectation of privacy in the area. Commonwealth v. Ferretti, 577 A.2d
1375, 1379 (Pa. Super. 1990). This determination is to be accomplished by an examination of the totality of the circumstances. Id.
Appellant alleges the facts of this case are indistinguishable from Commonwealth v. Davis, 743 A.2d 946 (Pa. Super. 2009). In

Davis, the manager of an apartment building discovered drugs and paraphernalia inside a tenant’s apartment during a yearly
inspection. Commonwealth v. Davis, 743 A.2d 946, 949 (Pa. Super. 2009). The landlord led police into the apartment whereupon the
drugs and paraphernalia were found on the kitchen table. Id. These items were suppressed as the court found no evidence to
suggest that the landlord possessed common authority over the leased unit to consent to a police search. Id. at 951.
Appellant’s reliance upon Davis is misplaced. In contrast to Davis, in the case sub judice the landlord of a commercial build-

ing let the police into a common vestibule with a stairway leading to five separate offices on the second floor, not into a private
apartment space leased by a tenant. Commonwealth v. Reed, 851 A.2d 958 (Pa. Super. 2004), which held that a tenant did not have
a reasonable expectation of privacy in the halls and stairways of an apartment building is more closely analogous to the facts of
this case.

The crucial distinction between protected and unprotected areas * * * is whether an unrelated person has unfettered
access to the area. If even one unrelated person has an unfettered right to access an area, the area is not protected in
Pennsylvania from government searches and seizures.

851 A.2d at 962.

See also Commonwealth v. Devlin, 448 A.2d 594, 597 (Pa. Super. 1982) (common basement is not a protected place, as other
tenants had access to the space). As Appellant had no reasonable expectation of privacy in the common vestibule, stairway or
hall, this Court did not err in denying the motion to suppress.4

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 6312 (C)(1), 6312 (D)(1), and 7512 (A), respectively.
2 Admitted as Commonwealth Exhibit No. 2.
3 This Court notes that nothing in this relationship would have precluded Sankey from entering 11101 Frankstown to show any
portion of the property to potential commercial tenants, nor would it preclude Sankey from forcing Appellant to leave the building
at any time.
4 This Court notes that even if the troopers did not have actual authority to enter the common area as described above, the
troopers would have been able to enter under the apparent authority rule enunciated under Commonwealth v. Blair, 575 A.2d
593 (Pa. Super. 1990).
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Commonwealth of Pennsylvania v.
Tamika Foster

Criminal Appeal—Suppression—Pretextual Stop—No Probable Cause—Terry Stop—Confidential Informant—
No Reasonable Expectation in a Taxi

Suppression is denied because defendant had no reasonable expectation of privacy in car and police had reasonable suspicion
for car stop.

No. CC 2014 02 425. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—March 25, 2015.

OPINION
Ms. Tamika Foster was arrested and charged with two drug offenses following her interaction with law enforcement on January

31, 2014. Through a pre-trial motion, Ms. Foster seeks to exclude a bundle1 of heroin found on her and 5 bricks2 of heroin found in
the trunk of a car she was driving.3 Ms. Foster feels these items should not be used at her upcoming trial for various reasons. First,
she makes the argument that her stop was pre-textual. Motion for Suppression, 5(a), (Oct. 20, 2014); see also, Hearing Transcript
(“HT”), p.68. Her second argument begins with a lack of reasonable suspicion and flows into a lack of probable cause. She then
attacks the use of her statements. Foster says her at the scene statement was not valid and that impropriety makes her later state-
ment at the county police headquarters in Point Breeze also invalid. She concludes with a global attack on the search warrant for
the car.

Pretext Stop
Foster’s initial argument is that a motor vehicle code violation was nothing more than a “pre-text” to stop her and conduct a

drug investigation. Defendant’s Proposed Findings of Facts and Conclusions of Law (“Defendant’s Memo”), pg. 4 (Feb. 25, 2015).4

The foundation of Foster’s position is headquartered on a Superior Court decision from 2004 – Commonwealth v. Lehman, 857 A.2d
686 (Pa. Super. 2004). The Court understands what Foster says about Lehman, but there is a critical difference. In Lehman, the
trial judge did not believe the government’s primary witness when he said “the sole purpose [for boarding the boat was for] …
conducting a Coast Guard safety check”. Id., at 687.

Here, the Court makes no similar finding of disbelief. Two law enforcement officers testified. Det. Jaison Mikelonis had inter-
action with a confidential informant who was positioned to make a controlled buy of heroin from an individual who lived at 835
Hemlock Alley in Glassport, Pennsylvania. Through text messages, the CI told the detective the supposed seller was all out of heroin
but a new supply was on the way. HT, 11. The detective also learned that the delivery person was a black female, she would be
coming from the Pittsburgh area and that she was the mother of the target’s child. Law enforcement decided to wait for the
delivery. Less than a half hour later, Det. Capp, from his vantage point at the end of the alley, sees “a taxi” “make an abrupt left
turn” “into Hemlock Alley” “without using a turn signal”. HT, 39. The car came to rest right in front of the target’s house. At that
point, Det. Capp initiated his lights and siren. He “stopped” the vehicle. HT, 39. Det. Capp then approached the only person in
the “taxi” – Ms. Foster, the driver. She apologized for not using a turn signal and believed that she would receive a ticket for that
infraction. HT, 40. Det. Capp clarified matters. He told her she was not going to get a ticket but she would be the subject to “an
investigation”. HT, 40. The manner of their testimony, including the tone of voice, their facial expressions and other similar clues,
convinces this Court that they described the interaction in the precise way it happened. The Court detected no equivocation and
no efforts at shading the truth. Det. Capp observed a motor vehicle code violation which was confirmed by Ms. Foster upon
initial approach. The Court concludes there was an actual violation. The observed violation makes this case substantially different
than the not believed reason for boarding the boat in Lehman.

The Court is also not impressed with Foster’s legal premise given the citation history of Lehman. The Court’s research reveals
half a dozen references in the 11 years since it was published The initial two are the grant of the appeal and then the subsequent
dismissal of that grant. See, 871 A.2d 790 (Pa. April 5, 2005) and 886 A.2d 1137 (Pa. Dec. 21, 2005). The Superior Court has cited
the decision 3 times and all of them are for the standard used when the government appeals a suppression ruling. Commonwealth
v. Brown, 952 A.2d 1185,1187 f.n.1 (Pa. Super. 2008); Commonwealth v. Miller, 996 A.2d 508,511 (Pa. Super. 2010) and
Commonwealth v. Goldsborough, 31 A.3d 299,305 (Pa. Super. 2011). The final reference comes from a Crawford County colleague
in Commonwealth v. Martin, 10 Pa.D.&C.5th 129,137 (Crawford Jan. 19, 2010) stating the obvious – “[t]he law requires at least
reasonable suspicion, if not probable cause, before an officer is permitted to board a boat, and any evidence obtained in the absence
of probable cause is subject to suppression. Commonwealth v. Lehman, 2004 PA Super 324, 857 A.2d 686, 688 (Pa. Super. 2004).”
Suffice it to say that the issue Foster is pushing does not have many judicial friends.

In addition, the Court is a bit surprised Foster does not address the government’s assertion that our state Supreme Court’s deci-
sion in Commonwealth v. Chase, 960 A.3d 108 (Pa. 2008) obliterates her argument. According to government counsel, Chase holds
that “pre-textual stops are lawful”. Brief in Opposition to Motion to Suppress (“Brief in Opposition”), pg. 4 (Jan. 30, 2015). Its
springboard to that conclusion comes from the Chase comment that “if police can articulate a reasonable suspicion of a Vehicle
Code violation, a constitutional inquiry into the officer’s motive for stopping the vehicle is unnecessary”. Id., at 120. Perhaps, it is
this observation by our Supreme Court that has engendered a lack of judicial acceptance to the Lehman observations about “pre-
text” stops. Or, maybe, it was the present facts which precipitated Foster’s position of blind ambivalence. Law enforcement had
more than reasonable suspicion here. Ms. Foster did not use her turn signal to notify others of her intent to turn onto Hemlock
Alley. That is a violation of the Vehicle Code. That is probable cause.

Reasonable Suspicion
Foster argues law enforcement “did not possess reasonable, articulable and specific facts to support reasonable suspicion” that

she “was engaged in criminal activity” to justify the investigatory detention of her and her vehicle. Motion for Suppression, 5(b),
(Oct. 20, 2014). According to her, because there was no reasonable suspicion, the officers needed probable cause to justify the
action they took against her. Defendant’s Memo, pg. 9 (a conclusion of an investigatory detention must be rejected “and the inter-
action judged upon a probable cause standard”). That action, in Foster’s view, was a full blown custodial arrest which must be
preceded by probable cause. Defendant’s Memo, pgs. 9-13. The final stop in Foster’s argument is because there was no probable
cause supporting her arrest the various items law enforcement seized from her and the vehicle cannot be used against her. The
government’s response is singular in focus. There was a sufficient collection of facts and circumstances “to believe Ms. Foster was
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involved in drug activity” to justify her detention. Brief in Opposition, pg. 7. The facts, circumstances and permissible inferences
allow for the conclusion to be reached that reasonable suspicion was initially present. Additional circumstances then came to light
which transformed the situation into a warrantless arrest of Ms. Foster supported by probable cause.

In January, 2014, local police in the small borough of Glassport in southern Allegheny County and county police are at wits end
in their effort to get a deadly strain of heroin off the streets. The collective efforts turn up a suspect who lives on Hemlock Alley
in Glassport. His name – Walter Malloy. HT, 6. It was believed that Malloy was selling heroin from his residence. HT, 7. They came
to that conclusion based upon interviews with small time purchasers of heroin from Malloy and a confidential informant (“CI”).
This information was very recent. They had just purchased heroin in the past 2 days. HT, 8. They also received information from
Glassport’s police chief that 2 search warrants had been executed at Malloy’s residence in 2013 and sufficient material was
confiscated to justify Malloy being charged with possessing heroin with the intent to deliver it to another person. HT, 8. A decision
was made to use a CI and try to buy heroin from Mr. Malloy. HT, 11. This particular CI had been successful in the very recent past.
In 2013, this person provided information that led to federal charges being filed against two individuals. HT, 20. On January 31,
2014, the CI entered Malloy’s home and texted a message to the officers that he (Malloy) was out of heroin “but that his source of
supply was on their way [right now]”. Id, see also, HT, 17, 21, 23 (“the vehicle was on its way”). Information was secured by the
CI as to who would be delivering the new supply of heroin. It was Malloy’s “baby momma” who was “going to bring the heroin to
his residence”. HT, 11-12.5 It was also learned she was a “black female”, in her mid 20’s and she would be coming from the North
Side of Pittsburgh. HT, 12, 22, 38. It didn’t take long for the CI’s information to be confirmed. No more than 30 minutes after the
initial message – he is all out of heroin – is sent out, a black female driving a cab makes an abrupt left turn and heads towards
Malloy’s house. HT, 15.6 When the cab gets in front of Malloy’s home, it parks. HT, 25. Before the driver, Ms. Foster can exit, she
is approached by Det. Timothy Capp. He tells her she did not use a turn signal. HT, 54. She apologizes for that misdeed. Id. Foster
begins to further, or at least, attempt to explain. Capp cuts her off and advises her in oral fashion of her rights pursuant to the
decision known as Miranda. HT, 41. Once she acknowledged understanding those rights, she said she “was there to meet the father
of her baby” HT, 42, 44, and to “get money from him”. HT, 44. Foster was then removed from the cab and “placed in the back seat
of” a police car that Capp was using that day.

Foster claims entitlement to suppression based upon the 4th Amendment to our Untied States constitution and Article 1, Section
8 of Pennsylvania’s constitution. Motion for Suppression, 5, (Oct. 20, 2014). Despite different focuses, our state Supreme Court “has
held that federal jurisprudence, specifically Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)(investigatory stop
subjecting suspect to stop and limited period of detention requires reasonable suspicion criminal activity is afoot), sets forth the
reasonableness standard for Article I, § 8 of the Pennsylvania Constitution. In re D.M., 566 Pa. 445, 781 A.2d 1161, 1163 (2001). As
such, there is no need for a separate analysis of each constitution.

Warrantless seizures of a vehicle are, generally speaking, prohibited. However, they are permissible if they fall within an excep-
tion. Commonwealth v. Chase, 960 A.2d 108, 112-13 (Pa. 2008). The exception at issue here is the Terry stop, which allows a police
officer to detain an individual for a brief investigation when they possess reasonable suspicion that criminal activity is afoot.
Commonwealth v. Strickler, 757 A.2d 884, 889 (Pa. 2000). “Reasonable suspicion is a less stringent standard than probable cause
necessary to effectuate a warrantless arrest, and depends on the information possessed by police and its degree of reliability in the
totality of the circumstances.” Commonwealth v. Brown, 996 A.2d 473,477 (Pa. 2010). In order to justify the seizure, a police
officer must be able to point to “specific and articulable facts” leading him to suspect criminal activity is afoot.” Id., citing, Terry,
392 U.S. at 21. In assessing the totality of the circumstances, courts must also afford due weight to the specific, reasonable infer-
ences drawn from the facts in light of the officer’s experience and acknowledge that innocent facts, when considered collectively,
may permit the investigative detention. Id.

“Informant’s tips, like all other clues and evidence coming to a policeman on the scene, may vary greatly in their value
and reliability. One simple rule will not cover every situation. Some tips, completely lacking in indicia of reliability, would
either warrant no police response or require further investigation before a forcible stop of a suspect would be authorized.
But in some situations-for example, when ... a credible informant warns of a specific impending crime-the subtleties of
[the information coming from a source outside an officer’s personal observation] should not thwart an appropriate police
response. Adams v. Williams, 407 U.S. 143, 147, 92 S.Ct. 1921, 32 L.Ed.2d 612 (1972).”

Brown, 996 A.2d at 477.

It is these legal principles the Court considers when looking at the facts in Ms. Foster’s case. The informant was known to
the officers. There was a face-to-face meeting. This was not a tip received by a phone call or a call to a 911 operator. Brown, at
477 (“we have recognized a known informant is far less likely to produce false information.”). The CI had provided information
in the past. There was some level of success as that information lead to a federal prosecution. HT, 18.7 The information was more
than a mere description. After attempting to buy some heroin, the CI learned the target had none. But also learned, a new
supply was on its way from Pittsburgh. Within the time period it may reasonably take one to drive from Pittsburgh to Glassport,
a car arrives. It was the only car to arrive during the observation period. HT, 38. It was being driven by a black female of child
bearing years and it was being driven from a direction that one coming from Pittsburgh would travel. Also it stopped directly
adjacent from the home of the target. The coalescence of these facts provided law enforcement with reasonable suspicion to
interact with Ms. Foster.

Ms. Foster was detained for further investigation the moment Det. Capp approached her vehicle. During this interaction, more
information was obtained that changed the dynamic and justified her warrantless arrest. Upon approach, Ms. Foster speaks first.
She apologized for not using her turn signal. HT, 40. She was told the purpose of the interaction was not the traffic ticket but some-
thing greater. HT, 40. She was advised of her rights stemming from the Miranda decision and said, “I’ll talk to you.” HT, 42. She
then told the officer she was there “to meet the father of her baby” and “get money from him”. HT, 42, 44. She was then told to exit
the car, HT, 55, and upon doing so, she was “placed in the back seat” of a police car. HT, 44. While these two kernels of fact are
seemingly innocent, they provided that extra corroboration of the CI’s information to justify Ms. Foster’s arrest. Law enforcement
knew the relationship between the black female and Mr. Malloy was that of parents. Ms. Foster confirmed that fact. Law enforce-
ment also knew from the CI that a new supply of heroin was to be delivered. A fair inference was that Mr. Malloy would pay the
delivery person a certain sum of money for his receipt of the product.8 Ms. Foster told the officer she was there to pick up some
money. The warrantless arrest of Ms. Foster was supported by probable cause.
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Statements: At Scene and Headquarters

Foster also seeks to exclude a pair of statements she made to law enforcement. Motion for Suppression, 6(a), (Oct. 20, 2014). As
already set forth, there was a statement to police while she was seated in her car. After her arrest and removal from the scene, she
spoke to police at headquarters in the Point Breeze section of the City of Pittsburgh. Neither statement will be suppressed.

At the Scene
Looking at all of the circumstances, the Court finds there was no illegality associated with her on-the-scene statement. The

Court is guided by the circumstances, the government’s evidence that the proper warnings were given and Ms. Foster manifested
an understanding of those warnings. As Ms. Foster sat in her car, one officer approached her and spoke with her. Before she got
too far, Ms. Foster was interrupted and informed of her rights from a notecard the officer carried with him. HT, 43. After this read-
ing, Ms. Foster said that she would talk with the officer. HT, 42. This factual picture shows a knowing, intelligent and voluntarily
waiver of the protections she enjoys from the Miranda decision.

At Police Headquarters
At some point, Ms. Foster is transported from the Glassport scene to police headquarters of the Allegheny County police. Once

there, Ms. Foster expressed a desire to use the bathroom. It was honored, but not before a female law enforcement officer
conducted a search. HT, 45. While the female officer did not testify and Det. Capp remained outside the holding cell when this
search took place, about “ten stamped bags of heroin” was recovered from Ms. Foster. HT, 46. After completing her bathroom tasks,
Ms. Foster was read her rights from a form Det. Mikelonis had. HT, 46. The form was signed by Ms. Foster. HT, 47; Exhibit 1.
Ms. Foster then told law enforcement “she met a guy named ‘P’ in Wilkinsburg who put a plastic package in her trunk that she was
to deliver to Mr. Malloy.” HT, 48. She also said she knew the substance was heroin and that the stuff in the car trunk was the “old
heroin” while the stuff taken from her was the “new heroin”. HT, 48. The significance of the “old” versus the “new”, was that the
“old” heroin was laced with fentanyl. HT, 49. The government has shown by a preponderance of the evidence that Ms. Foster know-
ingly, intelligently and voluntarily waived the protections she enjoys from the Miranda decision.

Search Warrant
Foster’s final argument is directed at the search warrant which authorized a search of the vehicle Ms. Foster was driving. Her

argument is contingent upon the success of her previous arguments. For instance, Ms. Foster asserts her statements were illegally
obtained, and should then be excluded from this Court’s review of the request to search the vehicle. Motion for Suppression, foot-
note 4. Her argument follows that when the offensive parts are redacted, the Affidavit fails to convey probable cause. 

The Court does not need to go that far. Ms. Foster has not demonstrated an “expectation of privacy” in the vehicle which was
searched. See generally, Commonwealth v. Enimpah, 106 A.3d 695 (Pa. 2014). Her Suppression Motion does not adequately frame
this requirement.9 There was no oral testimony from the defense regarding Ms. Foster’s connection to the vehicle. The govern-
ment’s oral testimony provided no details about the vehicle such as ownership or permission. The facts show she was driving a
“taxi”. The most immediate inference from that “taxi fact” is that she was just the driver of a vehicle owned by the taxi company.
Now, the Affidavit and Search Warrant were admitted as an exhibit. HT, 66. Might this document allow the Court to conclude
Ms. Foster has demonstrated an expectation of privacy in the “taxi”? No, it does not. The warrant specifically describes the place
to be searched. But in the very next box - Name of Owner, Occupant or Possessor of Said Premises to be Searched – it merely lists
Ms. Foster’s full name. No details are provided. The Affidavit is equally devoid of facts showing the necessary link of Ms. Foster
to the “taxi”. It describes Ms. Foster as the driver. The record evidence simply does not show she had a reasonable expectation of
privacy in this vehicle.

Assuming for the moment that Ms. Foster would be able to show the necessary privacy interest in the “taxi”, she would not
prevail on her global attack of this warrant. See generally, Commonwealth v. James, 69 A.3d 180 (Pa.2013). The warrant sets forth
probable cause to believe that Foster’s car contained heroin.

An order consistent with the conclusions reached here will be separately entered.

BY THE COURT:
/s/Williams, J.

1 A “bundle” is a descriptive term reflecting a certain amount of heroin, usually stored in individual glassine packets. A number
of individual glassine packets make up a “bundle”. There is no universal number of individual packets that make up a “bundle”.
The composition of a “bundle” is driven primarily by the attendant circumstances.
2 A “brick” is a descriptive term reflecting a certain amount of heroin. A “brick” is traditionally comprised of a number of
“bundles”. Most often, Allegheny County sees a “brick” as being 50 individual packets of heroin.
3 She also sought to exclude 5 small pieces of adult magazine paper, numerous small rubber bands, $250.00 in cash, 2 cell phones,
and a GPS unit. Her motion also sought to exclude statements she made.
4 Foster’s suppression motion raised this issue at paragraph 5(a). Recognizing U.S. Supreme Court precedent holds a “pre-text”
stop does not violate the 4th Amendment, Whren v. United States, 517 U.S. 806 (1996), Foster advances this claim exclusively under
Article 1, Section 8 of the Pennsylvania Constitution.
5 Later on, the facts unfold as to her stopping directly across the street from Malloy’s house. This stop was on her own violation.
It was not the result of police lights and sirens. Her knowing where to stop is quite telling for it allows an inference to be drawn
that the driver of the car knew exactly where Malloy lived. One of those people would be the mother of Malloy’s child.
6 It is also significant that Det. Capp, while he is waiting from his rendezvous point in the Rite Aid parking lot at the one end of
Hemlock Alley, he sees no one else fitting that description and sees no other vehicle in that alley. HT, 38.
7 The Court is influenced by the CI’s history a little. What causes the Court not to fully endorse this collection of evidence is the
lack of detail surrounding the past events. The officer told the Court this CI had been used once or twice and the officer wasn’t
sure of the status of those resulting prosecutions. HT, 18, 19. Despite these negatives, the Court does consider the limited history
as a positive factor weighing in the government’s favor.
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8 The Court is not influenced by the idea that the money Ms. Foster was to get from Mr. Malloy was for child care activities like
diapers, wipes or formula. While that is a theoretical possibility, the presence of other circumstances pushes that possibility a great
distance away from our core principle of reasonableness.
9 “Specific allegations in a motion will usually be sufficient to require the Commonwealth to proceed with evidence of the legality
of the search, but will not relieve the defendant of showing a basis for a reasonable expectation of privacy, either through cross-
examination of the Commonwealth’s witnesses or by the defendant’s own evidence.” Rudovsky, The Law of Arrest, Search, and
Seizure in Pennsylvania 5th Ed., pg. 17 (PBI Press 2009).

Wells Fargo Bank, N.A. v.
William G. Zipf

Mortgage Foreclosure—Preliminary Objections—Standing—Dismissal with Prejudice

Foreclosure action Plaintiff failed to produce original Note and merely had a blank assignment, thus court dismissed with
prejudice for lack of standing.

No. MG 14-000860. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—February 12, 2015.

OPINION
INTRODUCTION

Plaintiff has appealed from our order dated September 19, 2014, by which we sustained Defendant’s Preliminary Objections
and dismissed this mortgage foreclosure action with prejudice. The basis for the dismissal with prejudice was that Plaintiff
had failed to establish that it was the party who had standing to proceed in mortgage foreclosure against the Defendant and
that Plaintiff also had failed to propose any way in which it could plead facts to make out its standing to proceed. Both failures
continued through the Plaintiff ’s filing of its Statement of [Matters] Complained of on Appeal.

The key problem for Plaintiff that led to the entry of the order with prejudice is that it could not amend to allege that it was the
bearer or holder of the note for which the mortgage was security. Plaintiff did not address this at all to this Court and does not even
raise this question on appeal. Rather, according to Plaintiff the note was lost and all it has in its possession is an unauthenticated
copy of the note and a copy of an Allonge referring to the note, endorsed in blank. We agreed with Defendant that the endorsement
made the applicable note a bearer note.

ISSUES RAISED BY PLAINTIFF ON APPEAL
Plaintiff filed a Rule 1925(b) Statement in which it notes preliminarily that no opinion was filed contemporaneously with the

order and so its “Statement identifies errors only in general terms and without waiver of any other errors on appeal.” We note that,
in this case, Plaintiff cannot be ignorant of what issues were raised and what issues were argued or arguable and had no need of
an opinion from the Court to guide it through its preparation of the 1925(b) Statement. We will discuss this later.

Plaintiff lists eight instances of error in its Statement, fully quoted below:

“A. The Court committed an error of law and/or abuse of discretion in sustaining Defendant’s Preliminary Objections to
the Complaint.

“B. The Court committed an error of law and/or abuse of discretion in sustaining Defendant’s Preliminary Objections
because Wells Fargo is entitled to enforce the promissory note (the “Note”) secured by the mortgage (the “Mortgage”)
under 13 Pa. Cons. Stat. Ann. § 3309 and therefore has standing to enforce the Mortgage notwithstanding that the
original Note may be lost.

“C. The Court committed an error of law and/or abuse of discretion in sustaining Defendant’s Preliminary Objections
because Wells Fargo has standing to enforce the Mortgage as mortgagee of record.

“D. The Court committed an error of law and/or abuse of discretion in sustaining Defendant’s Preliminary Objections to
the extent the Court sustained the Preliminary Objections based on the Defendant’s allegation that Plaintiff would be
unable to authenticate the deceased borrower’s signature on the Note at trial.

“E. The Court committed an error of law and/or abuse of discretion in sustaining Defendant’s Preliminary Objections to
the extent the Court sustained the Preliminary Objections based on the Defendant’s claim that the assignment of the
Mortgage to Plaintiff was defective. (Emphasis added.)

“F. The Court committed an error of law and/or abuse of discretion in sustaining Defendant’s Preliminary Objections
because the Court failed to accept all well-pleaded material facts in the Complaint, and all inferences reasonably deduced
therefrom, as true.

“G. The Court committed an abuse of discretion in dismissing the Complaint in its entirety with prejudice and without
leave to amend.

“H. Such other errors that may become apparent upon review of the Court’s opinion pursuant to Pa. R. App. P. 1925. See
Pa. R. App. P. 1925(b)(4)(vi).”

We have and condensed and restated those issues below, for discussion, in a somewhat different order:

1. Whether Plaintiff may assert additional instances of error after the filing of this opinion.

2. Whether the Court “failed to accept all well-pleaded material facts in the Complaint, and all [reasonable] inferences
therefrom, as true.”
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3. Whether the Court sustained the objections because it wrongly concluded “that Plaintiff would be unable to authenti-
cate the deceased borrower’s signature on the Note at trial.” (Emphasis added.)

4. Whether the Court committed “an error and/or abuse of discretion” by disregarding 13 Pa. Cons. Stat. Ann. §§ 3308(a)
and 3309(b).”

5. Whether the Court should have allowed amendment of the Complaint so that Plaintiff could plead all the prior
assignments that led to its assignor, who was not the original lender. (Although the prior assignments were not offered
at any time, we believe this may be the point Plaintiff is trying to make in item E of its Statement. Item E is somewhat
confusing as it converts our ruling that the complaint was defective into a ruling that was never made, that the assign-
ment was defective. We ruled only that we could not tell whether not the assignment to Plaintiffs was defective because
the complaint failed to provide the complete assignment trail.)

Plaintiff does not raise on appeal any contention that the Lost Note is not a bearer note nor has it ever cited to any law on this issue.

DISCUSSION

1. Plaintiff should not be allowed to raise any issues not included in its 1925(b) Statement.
It is customary in our Civil Division of the Court of Common Pleas, that no written opinion is filed when orders are issued from

the bench, immediately after argument and while counsel for both sides are present and aware of what had just been argued and
what reasons the judge gave for entering the order. It appears that Plaintiff had different counsel as of October 10, 2014, after the
date of the argument, September 19, 2014. Current counsel, and Plaintiff itself, however, are charged with knowing what prior
counsel had filed and what had been argued, at least in general terms, prior to the filing of this appeal.

Appellate counsel’s statement that it has been deprived of knowing why we ruled as we did is disingenuous at best. A cursory
glance at Defendant’s Preliminary Objections and Plaintiff ’s own Response and Brief would have revealed what Defendant raised
for argument and what prior counsel did and did not address at argument. Furthermore, current counsel did not file a Motion for
Reconsideration of the order now complained of even though they had more than a week from the filing of their entry of appear-
ance to do so.

The Preliminary Objections filed in this case were not at all “boilerplate” and very clearly contend that Plaintiff lacks standing
to proceed against the instant sole Defendant, William T. Zipf, first because it admits to not holding the underlying Note, which its
own exhibits show is a bearer note, and, second, because Plaintiff has not pled all the assignments from the original lender to
Plaintiff ’s assignor Newbury. Plaintiff ’s Response to the objections merely says that everything in the objections are either based
on a document that speaks for itself or are legal conclusions with which Plaintiff disagrees based only on 13 Pa.C.S.A§ 3309.

The applicability of § 3309 was the only law raised by Plaintiff to counter Defendant’s objections. It was discussed at argument
and rejected. However, Defendant’s objections were based on there being no original bearer note in Plaintiff ’s possession as well
as on the incomplete assignment trail. How Plaintiff “cannot readily discern the basis for the Court’s decision”, given the objec-
tions raised and sustained, is bewildering, to say the least.

We suggest that, on more than one occasion, Plaintiff has waived all grounds for appeal not covered by Items A-G, quoted above.

2. The Court did accept all of Plaintiff ’s well-pleaded material facts as true and did accept all reasonable inferences therefrom
as true.

As Defendant’s objections point out, the Complaint alleges the following facts pertinent to the issue of standing:

- That the subject note has been lost.

- That the Lost Note Affidavit is attached as Exhibit “A.” (We note that Exhibit “A” includes an “Allonge for the Purpose
of Endorsement” which is executed in blank. A photocopy of the Lost Note which is also attached to the Affidavit indi-
cates that the Lost Note was executed only by Monica M. Zipf and that the original lender was “Accredited Home Lenders,
Inc., a California Corporation.”)

- That William T. Zipf and Monica M. Zipf both owned the mortgaged premises.

- That Monica M. Zipf died on November 11, 2008.

- That payment under the terms of the mortgage was made from late 2008 until early 2010 and then not made for February
1, 2010. We inferred two additional unpled facts, that Defendant had made those payments and that no further payments
on the mortgage were made on or after February 1, 2010 through the filing of the instant complaint in 2014.

- That as of the date the complaint was filed, the total due to satisfy the mortgage was $387,961.10.

- We also inferred that the Plaintiff contends that the unpaid balance of the Lost Bearer Note is also that amount.

- That the Plaintiff “is the current Mortgagee by Assignment of Mortgage recorded January 21, 2014, which is recorded
in Book 43546, Page 420 of the Recorder of Deeds of Allegheny County.” Plaintiff does not plead who was its assignor, but
a copy of the referenced Book and Page (attached by Defendant to its Preliminary Objections) shows that the assignor to
Plaintiff is an entity called “Newbury Place REO III, LLC.” There is no allegation or information in the exhibits to the
Complaint as to who the prior assignors were from the original Lender, Accredited Homeowner, Inc., to Newbury,
Plaintiff ’s assignor.

Based on the above allegations, we correctly concluded that assignments were missing according to Plaintiff ’s own pleading. Had
this been the only failure, we would certainly have given it the opportunity to fill in the blanks. However, what called for this action
to be dismissed with prejudice, i.e. without leave to amend the Complaint in this action, was Plaintiff ’s inability to produce the orig-
inal bearer note and its refusal to provide at any time an authenticated copy of the original note if it is somehow not a bearer note.
Since Defendant’s objections included a notice to plead, the failure to respond to that factual issue was fatal. This is discussed below.

3. The authentication of a missing note is not a proper subject for a mortgage foreclosure action such as this; rather, there must
be a separate cause of action to do this prior to seeking mortgage foreclosure. Furthermore, a bearer note is like cash and only
an original can have validity.
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Plaintiff contends on appeal that we should have let the issue of the authenticity of the Note go to trial in this case under § 3309.
This authenticity issue, however, cannot be dealt with in the context of this mortgage foreclosure action, except via the instant
preliminary objections to standing. Section 3309, deals only with “Enforcement of [a] lost, destroyed or stolen instrument,” a
matter that is better dealt with in a different type of action, perhaps one to quiet title or for a declaratory judgment.

Here, Plaintiff had the burden of countering the Defendant’s objections by demonstrating either that it did have actual posses-
sion of the underlying bearer note or that the Lost Note was not a bearer note and that Plaintiff possessed an authenticated copy
of the original. Instead, Plaintiff muddied the waters by responding to the Preliminary Objections with only an unauthenticated
copy of the Lost Note along with evidence that it was indeed a bearer note.

We continue to see no justification for allowing a futile amendment of the complaint in this action since, in effect, Plaintiff
argued only that it was “entitled to enforce the [underlying] promissory note.” It has never made an argument, in its Response to
the preliminary objections or now on appeal, that the Lost Note is not a bearer note. Plaintiff has repeatedly ignored the law related
to bearer notes, clearly raised and argued by Defendants.

The dismissal with prejudice was appropriate since the fatal error was not correctable..

4. Sections 3308 and 3309 do not apply to the authentication of a note related to standing in a mortgage foreclosure action nor do
they apply to a bearer note.

As indicated previously the statute regarding enforcement of a lost note does not apply to an action on the mortgage that secures
payment of that note, nor do those sections have anything to do with lost bearer notes. Here, Plaintiffs need to produce the bearer
note shown on the Allonge is critical to its ability to proceed to foreclose on the mortgage securing payment of the Lost Note. This
is not trivial since Defendant’s wife’s estate could be liable to whoever now is the “bearer” were the Plaintiff improperly
permitted to proceed in mortgage foreclosure even though it was unable, after objection, to demonstrate that is was indeed the
party entitled to foreclose.

5. The Court had no obligation to allow an amendment to plead the prior assignments when Plaintiff did not contend at any time
prior to the filing of its 1925(b) Statement, nor even within that Statement, that it could do so and when another fatal defect was
evident from the record.

As my former tipstaff used to say, we flunked mind-reading. While we do on occasion raise things on our own initiative, that is
a rare event. Here there was no basis to do what Plaintiff now says we should have done, grant a sua sponte open-ended leave to
amend to allow assignments that counsel never contended even existed. We did not deny leave to amend to add these; rather
Plaintiff never asked or offered, focusing only on § 3309 as a reason why the objections should be overruled.

Furthermore, since the underlying note was implicitly conceded to be a bearer note, amending the complaint merely to correct
the assignment issue without Plaintiffs also having possession of the original of the bearer note would be an exercise in futility and
a waste of judicial resources.

CONCLUSION
Plaintiff conceded for the purposes of preliminary objections that an authentic copy of the Lost Note would have to be produced

and did not argue on September 19 or in a later motion for reconsideration or clarification that the unauthenticated copy it did
attach was sufficient. Plaintiff also failed even to address the fact that the Note at issue appears to be a bearer note.

We properly dismissed the captioned action, with prejudice. Our order should be affirmed.

BY THE COURT:
/s/Friedman, J.

February 12, 2015

Bank of America, N.A. v.
Stanley D. Shuey and Charlene R. Shuey

Mortgage Foreclosure—Set Aside Sheriff Sale—Strike Default Judgment—Parties in Interest

Sheriff sale set aside and judgment stricken where Plaintiff was not the owner of the underlying mortgage on date of judgment.

No. MG 09-2523. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—April 1, 2015.

MEMORANDUM IN SUPPORT OF ORDER
AND ORDER OF COURT

INTRODUCTION
A Rule was issued upon the Plaintiff in this matter to Show Cause why the Motion of Defendant Charlene R. Shuey to set aside

sheriff ’s sale and strike a default judgment should not be granted. The crucial issue raised by the Motion is who was the real party
in interest as of August 28, 2012 when a default judgment was entered against the Defendants by Bank of America, N. A., Successor
by Merger to BAC Home Loans Servicing, LP (hereinafter, the Bank). After considering the Motion, the response thereto and the
briefs and arguments of counsel, we conclude that the Motion must be granted.

DISCUSSION
A review of the record reveals the Bank had been substituted as Plaintiff by praecipe filed on November 16, 2011, by the orig-

inal plaintiff, BAC Home Loans Servicing, LP (hereinafter, BAC Servicing).1 The controlling law is found in Wells Fargo Bank, N.
A. v. Lupori; 8 A.3d 919 (Pa. Super. 2010), which restated the principle that the record of the case on the date of entry of a judg-
ment is what is to be considered when evaluating a petition to strike that judgment. Also of importance, here and in Lupori, is
Pa.R.C.P. 2002. Pertinent to this case is Rule 2002(b)(l) which states: “A plaintiff may sue in his or her own name without joining
as plaintiff or use-plaintiff any person beneficially interested when such plaintiff (1) is acting in a fiduciary or representative
capacity, which capacity is disclosed in the caption and in the plaintiff ’s initial pleading.” (Emphasis added.) Here the disclosure
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of Plaintiff ’s fiduciary or representative capacity was not made until seven months after the entry of the Default Judgment and
then only in a less than candid fashion.

The Record shows that the following parties purported to be the proper plaintiff, i.e. the real party in interest, on the dates and
in the documents listed below:
October 3, 2009, Complaint, states that the Plaintiff is “BAC Home Loans Servicing, LP, 7105 Corporate Drive, Plano TX 75024.”

The Complaint further recites that the mortgage at issue was then owned by Midfirst Bank State Savings Bank, and that BAC
Servicing “is now the legal owner of the mortgage and is in the process of formalizing an assignment of same.” No Mention is made
of who “owns” or holds the underlying Note.
November 16, 2011, Praecipe to Substitute Plaintiff, states that “the name of the plaintiff has changed to Bank of America,

N. A., as successor by merger to BAC Home Loans Servicing, LP.”
August 28, 2012, the Bank as Plaintiff took an in rem default judgment against the Defendants.
January 22, 2013, the Bank as Plaintiff filed an assignment of judgment, to itself “for the benefit of the Fannie Mae Remic Trust

2003.”2

The text of the Assignment is fully quoted below:

ASSIGNMENT OF JUDGMENT
TO THE PROTHONOTARY:

Please assign the judgment in the amount of $37,704.28 in the above captioned matter to the use of BANK OF
AMERICA, N.A. SUCCESSOR BY MERGER TO BAC HOME Loans Servicing, LP FKA COUNTRYWIDE HOME
LOANS SERVICING, LP FOR THE BENEFIT OF THE FANNIE MAE REMIC TRUST 2003, 7105 Corporate Drive,
PLANO, TX 75024.

For purposes of the instant Motion, we will ignore the question of whether a Prothonotary ever has the power to assign a judg-
ment or merely has the duty to record such an assignment, once made. The focus has to be on whether any purported Plaintiff
complied with Rule 2002 prior to the date judgment was entered, August 28, 2012. The Record shows none did.

CONCLUSION
It would appear that the real party in interest is the Trust, not the Bank itself, yet the original caption of the case and the orig-

inal complaint make no mention of this, as Rule 2002 requires. In fact, the existence of the Trust was first mentioned seven months
after the entry, in the “Assignment of Judgment.” Therefore, the case having been prosecuted by a Plaintiff who was not the real
party in interest and who failed to timely reveal that it was acting for the real party in interest, the Trust, the default judgment
entered by the Bank was void and must be stricken. The Sheriffs Sale and Deed must therefore be set aside and the instant action
dismissed. The current real party in interest or its representative may bring a new action at a new number, but the costs of this
action may not be charged to either of the captioned Defendants as part of any new action or in any other manner.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

Dated: April 1, 2015
ORDER

AND NOW, to-wit this 1st day of April 2015, a Rule having been issued upon the Plaintiff to show cause why the default judg-
ment entered in the captioned action should not be stricken and the Sheriff ’s Sale and Deed set aside, and after consideration of
the Petition of Defendant Charlene R. Shuey, the Plaintiff ’s Answer thereto, and the briefs and arguments of counsel, the Rule is
hereby made absolute, the Default Judgment is hereby STRICKEN and the Sheriff ’s Sale and the Deed to Plaintiff are set aside.

See Memorandum in Support of Order filed herewith.
BY THE COURT:
/s/Friedman, J.

1 It appears that service of original process was not timely made upon Defendant Stanley D. Shuey, although service of a Reinstated
Complaint on him was attempted by posting on July 14, 2012, two years and seven months after the case was commenced. Charlene
Shuey was timely served, on October 14, 2009. It is only Charlene Shuey we are concerned with for purposes of the instant Motion.
2 Along with that document, an “Entry of Appearance,” dated 1-18-13, was also filed but was not separately noted on the electronic
docket. The Department of Court Records will be directed to correct that omission.

Chartiers Valley School District v.
Board of Property Assessment Appeals and Review of Allegheny County, Pennsylvania

Assessment Appeal—Motion to Quash—Evidence before BPAAR

Judge denied taxpayer motion to quash an appeal to Board of Viewers based upon taxing body failure to present evidence at
BPAAR hearing.

No. BV-14-002275. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J.—March 23, 2015.

OPINION AND ORDER OF COURT
I am denying General Electric Company’s Motion to Quash based on the taxing bodies’ failure to present “some evidence” at a

hearing before the Board of Property Assessment Appeals and Review (“BPAAR”).
Nothing in the statutory scheme expressly requires a party to present evidence at the BPAAR proceedings as a condition for

filing an appeal from the BPAAR ruling to the Board of Viewers of the Allegheny County Court of Common Pleas.1
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More than 100,000 property owners filed appeals to BPAAR of their 2013 assessments. Most of the appellants were owners of
residential property. At most BPAAR hearings, only the property owner was present. The property owner was not represented by
counsel and had not obtained an appraisal. Consequently, the BPAAR record consisted of the Office of Property Assessments’
description of the property, the comparables that the Office of Property Assessments used, and the testimony of the property owner.
Thus, the property owner looked to the BPAAR hearing officer-an expert in valuing residential property—for an unbiased consid-
eration of the homeowner’s testimony and the submissions described above. In most instances, neither the property owner nor the
taxing bodies took appeals from the BPAAR assessments.

What General Electric Company is proposing cannot be achieved. The taxing bodies lack the personnel to be present for each
of the more than 100,000 appeals and to offer expert testimony as to the properties’ assessed values.

In Burton v. Allegheny County, No. GD-13-000551, I dismissed the plaintiffs’ Complaint seeking a ruling on behalf of a class of
property owners within Allegheny County who filed appeals to BPAAR of the assessed value of their properties as determined by
the Allegheny County Office of Property Assessments. The plaintiffs sought a ruling that if these property owners, at a hearing
before a BPAAR hearing officer, furnished a professional certified real estate appraisal in proceedings in which no other evidence
was introduced, the court must reduce the assessed values of the properties for 2013 and subsequent years to the values proposed
by the Professional Certified Real Estate Appraisers. I dismissed the plaintiffs’ Complaint for many of the reasons applicable to
General Electric Company’s Motion to Quash filed in this case.

I found the issues raised in Burton to be governed by Green v. Schuylkill County Board of Assessment Appeals, 772 A.2d 419
(Pa. 2001). In that case, the property owners appealed the decision of the Assessment Board to the Common Pleas Court. At the de
novo hearing before the court, the property owners presented testimony of a real estate appraisal expert who offered the opinion
that the fair market value of the property was $360,000 as of January 1, 1996. No expert testimony was offered by the taxing
bodies. The property owners contended that in a single-expert assessment hearing, the trial judge is required to accept the expert
testimony of the property owner in its entirety.

The Pennsylvania Supreme Court rejected the property owners’ argument. It ruled that the fact finder responsible for setting
the fair market value may establish a fair market value that differs from the fair market value proposed by the property owners’
expert if supported by the evidence of record. This Opinion permits the BPAAR hearing officer to use his or her expertise in estab-
lishing fair market value.

In Burton, I explained that a ruling that required the taxing bodies to be in a position to address the property owner’s objec-
tions to the assessment would be asking the taxing bodies to do what they cannot do. Pretrial reports are not required so the
taxing bodies do not know whether an appeal to BPAAR involves a request by the property owner for a substantial reduction in its
assessed value or only a minimal reduction that the taxing bodies will not challenge. They also do not know if the property owner
will be presenting expert testimony. I stated:

This is because prior to the BPAAR hearing, the property owner does not furnish any information to the taxing bodies.
The property owners are not asked to, and do not; inform the taxing bodies as to the assessed value that the property
owner proposes, the reasons for seeking a reduction in the assessed value, or any evidence the property owner may
introduce to support such a reduction. Thus, the taxing body does not even know whether the property owner intends to
present a certified appraisal at the upcoming hearing (which is the exception rather than the rule).

In Burton, I recognized that it would be possible to create a procedure whereby the property owner is required to file a
pretrial statement several weeks before the hearing that includes the property owner’s proposed assessed value, the reasons for
the proposed value, and any expert reports that the property owner will introduce at the hearing. However, the primary purpose
of the BPAAR hearing is to give an unrepresented property owner, who has not obtained an appraisal, an opportunity to explain
to a state-certified residential appraiser, a real estate industry professional, or a lawyer with residential value expertise, why his
or her assessment should not be reduced. A requirement that a property owner file a pretrial statement several weeks before the
hearing (in order that the taxing bodies would be in a position to challenge what the property owner seeks) would eliminate the
homeowners’ opportunity to simply appear and to explain to a knowledgeable independent hearing officer why their assessment
should be lowered.

In summary, BPAAR is a “people’s court” where property owners may show up and tell their stories to a hearing officer. Most
of these property owners are unrepresented by counsel; the requirement that counsel for a taxing body be available and offer
“some evidence” (whatever that means) does not provide greater protection to the property owners. To the contrary, such a
requirement will intimidate some property owners, particularly if cross-examination is permitted.

Finally, taxing bodies may also be appellants. Property owners should not be forced to file expert reports in response to appeals
by taxing bodies seeking to increase the assessed value of a property.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 23rd day of March, 2015, it is ORDERED that General Electric Company’s Motion to Quash is denied.

BY THE COURT:
/s/Wettick, J.

1 In Allegheny County, assessments are established by the Allegheny County Office of Property Assessments. Any property owner
(or taxing body) may appeal the assessment to BPAAR where a hearing is held before a hearing officer who is an expert in
valuing property. A property owner (or taxing body) may file an appeal to the Common Pleas Court of Allegheny County for a de
novo hearing before the Board of Viewers. An aggrieved party may file exceptions to the award of the Board of Viewers which are
decided by a judge based on a review of the record.
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Commonwealth of Pennsylvania v.
Dorian Williams

Criminal Appeal—Homicide—Suppression—Evidence—After Discovered Evidence—404(B) Testimony—Batson Challenge

Multiple claims of error in first degree murder case.

No. CC 201216576. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—April 13, 2015.

OPINION
PROCEDURAL HISTORY
Appellant, Dorian Williams, was charged by criminal information (CC 201216576) with one count of criminal homicide.1

Appellant proceeded to a jury trial on January 6-9, 2014, at the conclusion of which Appellant was found guilty of first degree
murder.
On April 7, 2014, Appellant was sentenced by the Trial Court to life imprisonment.
On April 16, 2014, Appellant’s trial counsel filed a post sentence motion and motion to withdraw. The Trial Court granted

counsel’s motion to withdraw on April 28, 2014, and appointed Attorney Thomas Farrell to represent Appellant for post sentence
motions and on appeal.
Appellant filed amended post sentence motions on September 2, 2014, which the Trial Court denied on September 9, 2014.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

1. Whether the trial court erred and/or abused its discretion by denying the motion to suppress Appellant’s statement,
because he was unlawfully arrested? See Omnibus Pretrial Motion. See also Suppression hearing transcript, at
pages 6-41, 76-83, and HT, 11/18/13, at pages 2-10. See also HT, 11/18/13, at page 8-9 (where court addresses precise
issue).

2. Whether the trial court erred and/or abused its discretion by denying the motion to suppress Appellant’s statement,
because he failed to voluntarily waive his rights to remain silent and an attorney? See Omnibus Pretrial Motion. See
also Suppression hearing transcript, at pages 6-41, and HT, 11/18/13, at pages 2-10. See also HT, 11/18/13, at page
9-10 (where court addresses precise issue).

3. Whether the trial court abused its discretion in failing to grant a hearing and/or a new trial when the trial court
denied the amended post-sentencing motions that requested a new trial based upon the after-discovered evidence? See
amended post-sentencing motions.

4. Whether the trial court erred and/or abused its discretion in allowing a witness to testify that she saw Appellant
with a firearm? (Suppression Hearing Transcript at 41, 49-50). See (TT 11-13).

5. Whether the trial court erred and/or abused its discretion in allowing witnesses to testify that they saw Appellant
argue with the victim, destroy property and destroy a mirror of the victim’s car, which violated Rule 404(b) of the
Pennsylvania Rules of Criminal Procedure? (Suppression Hearing Transcript at 41, 54-56, 75). See (TT 13-16) (court’s
rulings).

6. Whether the trial court erred and/or abused its discretion in allowing Barbara Freeman-Moore to testify that she saw
the victim and Appellant in frequent altercations, that she told the victim that she did not need to tolerate that and that
she told Appellant to treat the victim better? (Suppression Hearing Transcript at 41, 55-64). See (TT 13-16) (court’s
rulings).

7. Whether the trial court abused its discretion and/or erred in failing to find that the prosecutor violated the Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution by impermissibly striking African-
Americans for the jury duty? (TT 3-9). See Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. (1986).

8. Whether the trial court abused its discretion in allowing testimony that Appellant never went to the funeral of
the victim when the probative value did not outweigh the danger of unfair prejudice? (TT 168-169). See Pa.R.E. 403.

FINDINGS OF FACT
In August of 2012, Appellant and Susan Hammond were living together in an apartment at 2102 Patricia Lane, in North

Versailles, Allegheny County. They had been dating for approximately six months at that juncture. (T.T.(I) 115).2 In the evening
hours of August 26, 2012, Appellant and Hammond returned to their apartment after visiting Hammond’s sisters, Ameshia and
Ashley Hammond. Appellant and Hammond argued during that visit, and continued to argue when they returned home. (T.T.(I)
166-167, 188, 219-220; T.T.(II) 26).
Shortly before 11:30 P.M., Dorrian Freeman, Appellant’s brother, arrived in the parking lot of 2102 Patricia Lane along with

their mother, Barbara Freeman-Moore. Freeman-Moore was living with Appellant and Hammond at the time but did not have a
key for the apartment and had to be let into the building by Appellant or Hammond. (T.T.(I) 69-72, 82; T.T.(II) 26). Appellant and
Hammond exited the apartment together and let Freeman-Moore into the apartment. Hammond was on her way to work as a
nurse, and Appellant followed her to the parking lot, apparently intent on continuing the argument. As Hammond walked to her
car, Appellant approached Dorrian Freeman and told him that he was tired of Hammond and stated, “I got something for her.”
(T.T.(I) 72-74, 82-84, 219-220; T.T.(II) 26-27). Freeman drove away, leaving Appellant and Hammond alone in the parking lot.
(T.T.(I) 74-75).
Appellant and Hammond continued to argue by her car as she attempted to leave for work. Hammond entered her car and

Appellant also entered and continued the argument. Appellant pulled out a firearm, prompting Hammond to exit the car and run
towards a dumpster. Hammond pleaded with Appellant, “Let’s just go inside, let’s just go inside.” (T.T.(I) 64, 101; T.T.(II) 6, 27).
Appellant chased her and shot her once in the back of the head as she ran between two cars. (T.T.(I) 59-60, 64, 66, 142; TT(II) 6,
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27). Hammond immediately fell over onto one of the cars and slid to the ground in a kneeling position, with her back against the
car. (T.T.(I) 51-52, 100-101, 103-104; T.T.(II) 27-28). Appellant checked for a shell casing in the parking lot before fleeing in
Hammond’s car at 11:45 P.M. (T.T.(I) 65, 204; T.T.(II) 6, 28).
Appellant immediately called a neighbor, Carlos Smith, to ask him if he had heard a gunshot in the parking lot. Smith stated that

he had not. (T.T.(I) 90, 204-205; T.T.(II) 29). Appellant called Smith six more times that night/early morning: four times requesting
that Smith look outside into the parking lot to make sure that no police were present; once at 12:26 A.M. requesting that Smith stay
on the phone with Appellant while he drove back to the apartment complex and that Smith notify Appellant if anyone approached
the parking lot; and a final time at 12:35 A.M. to thank Smith for his help. At 12:35 A.M. Appellant parked Hammond’s car and
verified that Hammond was still lying between two cars, clearly deceased. After that final call to Smith, Appellant ran into the
nearby wooded area to await a ride he had arranged. (T.T.(I) 90-94, 204-205; T.T.(II) 29).
At approximately 7:30 A.M. (August 27, 2012), a neighbor found Hammond’s body between the two cars in the parking lot and

called the police. (T.T.(I) 61-62). Police and paramedics arrived shortly thereafter, and pronounced Hammond dead. Hammond was
identified, the scene was secured, and neighbors were interviewed. (T.T.(I) 50-53, 99).
Appellant was on probation at the time, and he had failed to appear for his scheduled report date in August. Consequently, a

probation violation arrest warrant was issued for Appellant on August 28, 2012. Appellant was not located until October 29, 2012,
when he was apprehended in the East Hills section of the City of Pittsburgh, by the U.S. Marshals Fugitive Task Force. (T.T.(I)
198-199). Appellant was interviewed by homicide detectives on October 29, 2012, and acknowledged his presence at the scene, but
attributed Hammond’s murder to a drive-by shooting targeting Appellant. Appellant initially stated that he blacked out after the
gunshot. He later stated during the same interview that he fled the scene in Hammond’s car immediately after the gunshot because
he was the intended target, and after returning to the apartment he fled the North Versailles area because he had an outstanding
bench warrant. (T.T.(I) 206-207, 219-230).
Appellant was charged as noted hereinabove.

DISCUSSION
I.
Appellant alleges in his first two claims that the Trial Court erred in denying his motion to suppress. The Pennsylvania Supreme

Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the
factual findings are supported by the record and whether the legal conclusions drawn from those facts are correct
…. [W]e must consider only the evidence of the prosecution and so much of the evidence of the defense as remains
uncontradicted when read in the context of the record as a whole. Those properly supported facts are binding upon
us and we may reverse only if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted).
Specifically, Appellant alleged in his motion to suppress that his statements to police should have been suppressed based on the

arguments that: (1) the probation violation warrant was issued solely as a means to bring Appellant into custody as a suspect in
the death of Susan Hammond; and (2) Appellant did not voluntarily speak with police about Hammond’s death. Omnibus Pretrial
Motion, July 16, 2013, at pp. 3-8.
A suppression hearing was held on November 18, 2013, at which time the Trial Court heard the testimony of detective Anthony

Perry, probation officer Marc Wilner, and Appellant. The Trial Court issued findings of fact and conclusions of law on the record
later that day.

1.
Appellant alleges in his first claim that the Trial Court abused its discretion by denying Appellant’s motion to suppress because

he was unlawfully arrested. This claim is without merit.
Following the suppression hearing on this matter, the Trial Court entered findings of fact as follows: (1) Appellant was convicted

in December 2011, and sentenced to a period of probation; (2) probation officer Marc Wilner was assigned supervision of
Appellant; (3) Appellant’s adjustment to supervision was fair to poor, and was marked by failures to report and his whereabouts
being characterized as unknown; (4) efforts to speak with Appellant were generally unsuccessful; (5) his repeated failures to report
gave the probation office authority to issue a warrant for those violations; (6) Susan Hammond was shot on August 27, 2012; (7)
Allegheny County homicide detectives contacted Wilner on August 28, 2012, inquiring about the whereabouts of Appellant; (8) this
conversation sparked Wilner to start the process of issuing a warrant for Appellant’s repeated probation violations, the most recent
of which was failing to report earlier in August; and (9) Appellant was apprehended on October 29, 2012, by the U.S. Marshals on
that outstanding warrant and transported to county homicide for a potential interview regarding the death of Susan Hammond.
(F.F. 2-4).3

Based on those findings of fact, the Trial Court concluded that Appellant was lawfully arrested. Specifically, the Trial Court
held that:

[U]nder those findings of fact an issue of probable cause exist[ed] for the issuance of the arrest warrant based on
the probation violations. Mr. Wilner’s testimony was that the defendant had pre-existing and continued violations and
was [ripe] to issue execution of a warrant although a warrant was not issued until the county police called. The Court
does not find that is necessarily that unusual in terms of the overwhelming amount of work that the probation officers
face and the fact that it may have jarred Mr. Wilner to issue the warrant[,] does not create a circumstance that will
cause the issuance of an execution of the arrest warrant to invalidate the interviewing process undertaken completely
by the police [initiative]. So in that regard the Court finds in the first instance that the arrest warrant was valid[ly]
issued and executed.

(F.F. 7-8). The record supports the Trial Court’s findings and conclusions that Appellant was lawfully detained for multiple proba-
tion violations that preceded Hammond’s death, and thus the Trial Court properly denied Appellant’s motion to suppress his state-
ment on that basis. (P.T. 76-79).4 See Commonwealth v. Kelly, 931 A.2d 694, 698 (Pa. Super. 2007) (probation officers may detain a
defendant who violates the conditions of his probation).
Appellant’s claim is without merit.
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2.
Appellant alleges in his second claim that the Trial Court abused its discretion by denying his motion to suppress his statement

given to law enforcement based on the argument that he did not voluntarily waive his Miranda rights. This claim is without merit.
The Commonwealth bears the burden during a suppression hearing to establish that a statement made by the defendant during

a custodial interrogation was made after a voluntary and knowing waiver of a defendant’s Miranda rights. Commonwealth v.
Harrell, 65 A.3d 420, 434 (Pa. Super. 2013). The Superior Court has outlined the admissibility of such statements as follows:

A confession obtained during a custodial interrogation is admissible where the accused’s right to remain silent and
right to counsel have been explained and the accused has knowingly and voluntarily waived those rights. The test
for determining the voluntariness of a confession and whether an accused knowingly waived his or her rights looks
to the totality of the circumstances surrounding the giving of the confession. . . . When assessing voluntariness
pursuant to the totality of the circumstances, a court should look at the following factors: the duration and means
of the interrogation; the physical and psychological state of the accused; the conditions attendant to the detention;
the attitude of the interrogator; and any and all other factors that could drain a person’s ability to withstand
suggestion and coercion.

Harrell, 65 A.3d at 433-434 (citations and quotations omitted).

Following the suppression hearing on this matter, the Trial Court entered findings of fact as follows: (1) on October 29,
2012, Appellant was transported to county homicide after being arrested by the U.S. Marshals on an outstanding probation
violation warrant; (2) Appellant arrived at county homicide at approximately 8:35 A.M. and was placed in an interview room;
(3) detectives Anthony Perry and Michael Caruso conducted the interview; (4) Appellant’s demeanor at the time was alert
and responsive, although he appeared cold and unconcerned about the matter being presented to him; (5) Appellant was
afforded water, cigarettes, the opportunity to use the restroom, and other breaks before and during the course of the inter-
view; (6) detectives informed Appellant that they wished to speak with him about his girlfriend’s death; (7) Appellant stated
that he was willing to talk with detectives about his relationship with Susan Hammond but not the circumstances of her
death; (8) detective Caruso read Appellant his Miranda rights; (9) Appellant answered the first five questions affirmatively
both verbally and in writing; (10) in response to the sixth question (“having these rights in mind, do you wish to speak to me
now”), Appellant verbally answered in the affirmative, but circled “no” on the form; (11) detectives were surprised by this
inconsistency, and advised Appellant that if he wished to speak with the detectives he would have to correct the form; (12)
Appellant verbally indicated that he did want to speak with the detectives; (13) Appellant corrected the form and initialed
the correction; (14) Appellant signed and dated the rights waiver form; (15) following completion of the form the detectives
clarified to Appellant that he could stop the interview at any time; (16) the interview began thereafter; (17) Appellant’s
demeanor throughout the interview was responsive and alert, though at times agitated and contentious; (18) when the detec-
tives confronted Appellant with their observation that his version of events did not make sense, Appellant indicated that he
did not wish to speak with the detectives anymore and that he wanted an attorney; and (19) the interview ended at that point.
(F.F. 4-7)
Based on those findings of fact, the Trial Court concluded that Appellant made a voluntary statement after waiving his Miranda

rights. Specifically, the Trial Court held that:

[T]he defendant was willing to talk with the police about certain things and when he felt that the matters were getting
into areas that he did not want to talk about, he invoked his right to an attorney and that was, in fact, honored by the
police here. The Court finds that there was no coerced statement. The defendant made a knowing[…], intelli-
gent[…] and voluntary waiver of his rights [to an] attorney [and] the right to remain silent[, and] embarked upon and
continued that interview until its conclusion at his behest. The Court finds no infirmity under the law [of this
Commonwealth and the] law of the United States of America and motion to suppress is denied.

(F.F. 9-10). The record supports the Trial Court’s findings and conclusions that Appellant voluntarily provided a statement to the
detectives after waiving his Miranda rights, and thus the Trial Court properly denied Appellant’s motion to suppress his state-
ment. (P.T. 6-19, 27-28, 30-31, 37, 40-41). See Commonwealth v. Watkins, 750 A.2d 308, 314 (Pa. Super. 2000) (based on the totality
of the circumstances, court properly found that defendant, who was transported from the jail to police station for questioning,
read and waived his Miranda rights, and did not allege any physical or psychological intimidation by the police, gave a voluntary
statement).
Appellant’s claim is without merit.

II.
Appellant alleges in his next claim that the Trial Court abused its discretion in failing to grant a hearing before denying

Appellant’s post sentence motion for a new trial based upon after-discovered evidence. This claim is without merit.
In order to be granted a new trial on the basis of after-discovered evidence, Appellant had to establish by a preponderance of

the evidence that each of the following factors were met:

The evidence (1) could not have been obtained prior to trial by exercising reasonable diligence; (2) is not merely
corroborative or cumulative; (3) will not be used solely to impeach a witness’s credibility; and (4) would likely result
in a different verdict.

Commonwealth v. Castro, 93 A.3d 818, 821 n.7 (Pa. 2014); Commonwealth v. Padillas, 997 A.2d 356, 363 (Pa. Super. 2010). Denial
of a motion for new trial is reviewed on appeal for an abuse of discretion or an error of law. Padillas, 997 A.2d at 361.
Appellant’s after-discovered evidence claim concerned trial witness Clayton McKinnon. McKinnon was incarcerated in the

Allegheny County Jail at the same time as Appellant awaited trial. McKinnon testified as a Commonwealth witness that Appellant
admitted to him that he shot Hammond. As after-discovered evidence, Appellant presented a letter from Joshua Yingling, an
inmate at SCI Camp Hill. In the letter, Yingling stated he was in the Allegheny County Jail at the same time as Appellant and
McKinnon, and that McKinnon told him that he did not know who murdered Susan Hammond, but he was going to blame it on
Appellant in order to reduce his jail sentence. Yingling further wrote that he heard a conversation between McKinnon and
Appellant wherein Appellant denied shooting Hammond.
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The Trial Court reviewed Yingling’s letter, Appellant’s post sentence motion, and the totality of the evidence presented at
Appellant’s trial. The Trial Court denied the post sentence motion because the purported evidence would have been used solely to
impeach McKinnon’s credibility. Further, given the overwhelming evidence implicating Appellant, the introduction of this
impeachment evidence would not have resulted in a different verdict. See supra pp. 4-7.5 The Trial Court properly denied
Appellant’s post sentence motion without a hearing. See Commonwealth v. Chamberlain, 30 A.3d 381, 416 (Pa. 2011) (after
discovered evidence did not merit new trial because it did not discredit main witness’s implication of defendant, and thus would
not have resulted in a different verdict).
Appellant’s claim is without merit.

III.
Appellant alleges in his next claim that the Trial Court abused its discretion in allowing Commonwealth witness Ashley

Hammond to testify that she saw Appellant with a firearm. Evidentiary rulings are within the sound discretion of the trial court,
and will not be overturned on appeal absent a clear abuse of discretion. Gray, 867 A.2d 560, 569-570 (Pa. Super. 2005). Notably, the
Pennsylvania Superior Court recently reiterated:

Although as a general rule, the Commonwealth may not admit evidence of a weapon that cannot be linked to the crime
charged, an exception exists where the accused had a weapon or instrument suitable to the commission of the crime
charged. A weapon shown to have been in a defendant’s possession may properly be admitted into evidence, even
though it cannot positively be identified as the weapon used in the commission of a particular crime, if it tends to prove
that the defendant had a weapon similar to the one used in the perpetration of the crime.

Commonwealth v. Williams, 58 A.3d 796, 801 (Pa. Super. 2012) (citations and quotations omitted). The Trial Court admitted testi-
mony that Ashley Hammond observed Appellant with a firearm in his and the victim’s apartment between July and August 2012.
Her description of the firearm was consistent with the type of weapon that fired the fatal bullet. (T.T.(I) 13, 182-185, 195-198).6 This
testimony was relevant to establish the identity of the shooter and Appellant’s opportunity to be in possession of the firearm that
fired the fatal bullet. The Trial Court properly admitted it for those reasons. See Williams, 58 A.3d at 801 (photograph of defen-
dant displaying a firearm five days before the murder was admissible and relevant to show that defendant had possession and
control of a firearm similar to the one used in the murder). This claim is without merit.

IV.
Appellant next alleges that the Trial Court abused its discretion in allowing 404(b) evidence that Appellant argued with the

victim and destroyed her property.7 This claim is without merit.
Evidentiary rulings are within the sound discretion of the trial court, and will not be overturned on appeal absent a clear abuse

of discretion. Gray, 867 A.2d at 569-570. Rule 404(b) prohibits admission of evidence of prior crimes or other acts “to prove a
person’s character in order to show that on a particular occasion the person acted in accordance with the character.” Pa. R.E.
404(b)(1). The Pennsylvania Supreme Court has outlined the procedure for admitting evidence of a defendant’s prior bad acts
as follows:

[T]he admission of prior bad acts is inadmissible for the sole purpose of proving the defendant has a bad character,
or a criminal propensity. Nevertheless, this rule permits the admissibility of such evidence for other relevant purposes
such as: showing the defendant’s motive in committing the crime on trial, the absence of mistake or accident, a
common scheme or design, … to establish identity [,][or] where the acts were part of a chain or sequence of events
that formed the history of the case and were part of its natural development. However, admission for these purposes
is allowable only whenever the probative value of the evidence exceeds its potential for prejudice.

Commonwealth v. Briggs, 12 A.3d 291, 337 (Pa. 2011) (citations and quotations omitted). If such evidence is admitted, the trial court
must give a cautionary instruction to the jury regarding the limited use for which the jury may consider the prior bad act.
Commonwealth v. Davis, 737 A.2d 792, 796 (Pa. Super. 1999). See also Pa. R.E. 404(b).
Here, the Trial Court admitted testimony that Appellant and Susan Hammond had a tumultuous relationship and

Appellant had damaged personal property of Hammond’s in anger. The Trial Court admitted this evidence in order to show
the nature of the relationship prior to and existing at the time of the shooting, and to establish motive, intent, and
Appellant’s ill-will towards Hammond. (T.T.(I) 9-15). These reasons are accepted and well established in Pennsylvania law
as permissible reasons for admitting evidence of prior bad acts. See Pa. R.E. 404(b)(2); Commonwealth v. Briggs, 12 A.3d
291, 337-338 (Pa. 2011) (prior bad acts evidence admissible in murder trial where it was used to show the sequence of events
and the prior relationship of relevant parties); Commonwealth v. Spotz, 756 A.2d 1139, 1153 (Pa. 2000) (prior bad acts
evidence admissible where it was used to show the history of the case, motive, intent, and identity); Commonwealth v.
Chandler, 721 A.2d 1040, 1044-1045 (Pa. 1998) (evidence of prior abuse of homicide victim by defendant relevant to show
motive, malice, development of the case, and history of the events leading up to the murder). Further, the Trial Court
instructed the jury on the limited purposes for which they could use this evidence. (T.T.(I) 55—56; T.T.(II) 125-126). See
Spotz, 756 A.2d at 1153 (no relief due where trial judge properly instructed jury that prior bad acts evidence was only to be
considered for limited purposes).

Appellant’s claim is without merit.

V.
Appellant next alleges that the Trial Court abused its discretion in allowing Barbara Freeman-Moore to testify that she: (1)

observed the victim and Appellant in frequent altercations; (2) told the victim she did not need to tolerate Appellant’s behavior;
and (3) told Appellant that he needed to treat the victim better. The Trial Court ruled that this evidence was admissible to estab-
lish the nature of the relationship between Appellant and the victim, Appellant’s ill-will towards the victim, the history of the
case, as well as motive and intent. (T.T.(I) 15). However, while the Trial Court’s ruling was proper, Appellant’s claim fails ab ini-
tio because Freeman-Moore was not asked any questions regarding this challenged evidence when she was called as a
Commonwealth witness. (T.T.(I) 78-86). See Commonwealth v. Spotz, 47 A.3d 63, 108 n.34 (Pa. 2012) (claims deemed meritless
where assertions therein are not explained, developed, or supported by the record factually or legally). Appellant’s claim is with-
out merit.
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VI.
Appellant next alleges that the Trial Court abused its discretion in failing to find that the prosecutor violated the Equal

Protection Clause of the Fourteenth Amendment by impermissibly striking African-Americans during jury selection. This claim is
without merit.
The law governing Batson claims is well settled:

Batson and its progeny restrict, through the Fourteenth Amendment’s equal protection clause, the exercise of
peremptory challenges based on race in state trials in an attempt to eliminate purposeful racial discrimination in the
jury selection process. The equal protection claim arising from peremptory challenges is the fact, explicitly recog-
nized by the U.S. Supreme Court, that peremptory challenges constitute a jury selection practice that permits those
to discriminate who are of a mind to discriminate. Batson set forth a three-part test for examining a criminal defen-
dant’s claim that a prosecutor exercised peremptory challenges in a racially discriminatory manner: first, the defen-
dant must make a prima facie showing that the circumstances give rise to an inference that the prosecutor struck
one or more prospective jurors on account of race; second, if the prima facie showing is made, the burden shifts to
the prosecutor to articulate a race-neutral explanation for striking the juror(s) at issue; and third, the trial court
must then make the ultimate determination of whether the defense has carried its burden of proving purposeful
discrimination.

Commonwealth v. Harris, 817 A.2d 1033, 1042 (Pa. 2002) (citations and quotations omitted). The trial court’s findings as to
discriminatory intent are accorded great weight because the trial court’s final determination involves an assessment of credibility.
Harris, 817 A.2d at 1043. As such, the trial court’s findings regarding discriminatory intent will only be reversed if they were clearly
erroneous. Harris, 817 A.2d at 1043.
Here, Appellant objected to the Commonwealth striking four African-American jurors during jury selection. The

Commonwealth provided its reasons for each peremptory strike as follows:

(1) Commonwealth struck prospective juror number five because she had a close friend who was charged with mur-
der; (2) Commonwealth struck prospective juror number fifteen because she had an ex-boyfriend arrested for support
and a current boyfriend who was charged with stalking; (3) Commonwealth struck prospective juror number twenty-
nine because she stated that her brothers were frequently arrested, someone in her family had been murdered, and
that she did not believe police; and (4) Commonwealth struck prospective juror number thirty six because she had
friends who had been arrested, she had been on a jury before, and stated that “giving a verdict was sort of like giving
a grade.”

(T.T.(I) 4-7).

The Trial Court properly determined that Appellant failed to prove purposeful discrimination and that the Commonwealth
struck the above four African-American jurors for race-neutral reasons. (T.T.(I) 8-9). See Commonwealth v. Doyen, 848 A.2d 1007,
1013 (Pa. Super. 2004) (no purposeful discrimination where prosecutor struck potential juror for race-neutral reason of bias against
police); Commonwealth v. Wheeler, 645 A.2d 853, 856-857 (Pa. Super. 1994) (no purposeful discrimination where prosecutor struck
potential jurors for race-neutral reasons that relatives had been arrested and charged, close friend was awaiting trial, and the
prosecutor’s impression of the juror was that she was disingenuous) Commonwealth v. Smulsky, 609 A.2d 843, 847 (Pa. Super. 1992)
(no purposeful discrimination where prosecutor struck potential juror for race-neutral reason that juror had past involvement with
the criminal justice system).
Appellant’s claim is without merit.

VII.
Appellant alleges in his final claim that the Trial Court abused its discretion in admitting testimony that Appellant did not attend

the victim’s funeral because the danger of unfair prejudice outweighed the probative value. This claim is without merit. 
Otherwise relevant evidence may be excluded if its probative value is outweighed by the danger of unfair prejudice. Pa. R. E.

403. Exclusion “is limited to evidence so prejudicial that it would inflame the jury to make a decision based upon something other
than the legal propositions relevant to the case.” Commonwealth v. Antidormi, 84 A.3d 736, 750 (Pa. Super. 2014). Here, the Trial
Court admitted testimony from Ameshia Hammond that Appellant did not attend Susan Hammond’s funeral. The Trial Court
admitted this testimony to show consciousness of guilt given Appellant’s statement to police that he loved and cared for Hammond.
The probative value of this evidence was not outweighed by the danger of unfair prejudice. Appellant’s attorney had the opportu-
nity to offer and argue an explanation consistent with his purported innocence as to why Appellant did not attend the funeral. (T.T.
168-169). The Trial Court properly admitted this relevant testimony. See Commonwealth v. Whack, 393 A.2d 417, 420 (Pa. 1978)
(court properly admitted testimony that following the incident defendant abandoned his normal pattern of living and could not be
located at his home or with the aid of relatives to prove consciousness of guilt).
Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: April 13, 2015
1 18 Pa. C.S. 6 2501(a).
2 The designation “T.T.(I)” followed by numerals refers to Jury Trial Transcript Volume 1, January 6, 2014. The designation
“T.T.(II)” followed by numerals refers to Jury Trial Second Half Transcript, January 8-9, 2014.
3 The designation “F.F.” followed by numerals refers to Findings of Fact and Conclusions of Law, November 18, 2013.
4 The designation “P.T.” followed by numerals refers to Pretrial Motions Transcript, November 18, 2013.
5 This evidence included: (1) physical evidence from the scene; (2) Appellant’s statement to police where he stated that an
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unknown individual shot Hammond as she was walking in the middle of the roadway, which was inconsistent with where her body
was found; (3)Appellant’s statement to William Powell, his cellmate in the Allegheny County Jail, wherein Appellant admitted to
shooting Hammond as he chased her and she fell between two cars, which was consistent with where Hammond’s body was
found; (4) testimony that Appellant and Hammond had been arguing frequently for months, Appellant would have violent
outbursts during these arguments, and that Hammond and Appellant were arguing that evening; (5) testimony that Appellant told
his brother “I got something for her” minutes before Hammond was shot; (6) Appellant and Hammond were alone in the park-
ing lot arguing when she was shot; (7) Appellant called a neighbor to see if he had heard a gunshot immediately after Hammond
was shot; (8) Appellant fled the area in Hammond’s vehicle and only returned an hour later when he verified through his neigh-
bor that no police had responded to the gunshot; (9) Appellant fled the area and was not located until October 29, 2012; and (10)
Appellant had been seen with a firearm that was consistent with the type of firearm that fired the bullet found in Hammond’s
skull. (T.T.(I) 51-52, 64-65, 72-73, 90-92, 100-104, 116-119, 124, 137, 147, 156-159, 163-167, 177-184, 198-199, 204-205, 214-229;
T.T.(II) 25-30, 44-45).
6 Ashley Hammond described the firearm as a black firearm with a long barrel. She stated that when she observed the firearm it
did not have a clip. Detective Hitchings presented a photograph of a Hi-Point .45 caliber rifle to Hammond based on her descrip-
tion and the type of firearm that could have fired the fatal bullet. Hammond identified that firearm as the one she had previously
seen Appellant with. (T.T.(I) 182-183, 195-197).
7 Appellant alleges in his Concise Statement that the Trial Court admitted evidence in violation of Pennsylvania Rule of Criminal
Procedure Rule 404(b). Since no such rule exists, the Trial Court believes Appellant meant to allege a violation of Pennsylvania
Rule of Evidence 404(b), and will examine this issue as such.

Commonwealth of Pennsylvania v.
Arthur Phillips

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Aggravated Assault—Flight to Avoid Apprehension—Merger

After an armed home invasion in which the victim was bitten and had an AK-47 pointed at him, the conviction for aggravated
assault should be upheld.

No. CC 2013-02048. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 21, 2015.

OPINION
This is a direct appeal wherein the defendant, Arthur Phillips, appeals from the judgment of sentence of May 13, 2014 which

became final on July 30, 2014 upon the denial of post-sentence motions. The defendant proceeded to a jury trial on February 20,
2014, February 21, 2014 and February 24, 2014, after which he was convicted of Robbery, Aggravated Assault, Criminal Conspiracy
and Flight to Avoid Apprehension. This Court imposed a term of imprisonment of not less than 10 nor more than 20 years relative
to the conviction of Robbery. The defendant received a consecutive term of not less than 2 years nor more than 4 years relative to
the conviction of Aggravated Assault. The defendant received a consecutive term of not less than 1 year nor more than 2 years
relative to the conviction for Criminal Conspiracy, consecutive to the prior sentences. Finally, the defendant received a sentence
of not less than 1 year nor more than 2 years relative to the conviction for Flight to Avoid Apprehension, consecutive to all
preceding sentences. The aggregate sentence of imprisonment imposed on the defendant was not less than 14 years nor more than
28 years. This timely appeal followed.

The facts underlying the instant appeal are as follows:

On October 12, 2012, Eugene Sharpley had left his house to walk a friend’s dogs. Mr. Sharpley testified that he was 63
years old on that date. He resided at 476 Fielding Drive with his 29 year-old son and had lived there for approximately 28
years. Upon his return home from the walk, he noticed that his front door was ajar. Mr. Sharpley knew that his son was not
home so the fact that the door was ajar concerned Mr. Sharpley. Mr. Sharpley pulled into his garage and went upstairs. When
he got to his living room, he noticed that the room was in disarray and in “shambles”. He observed that someone appeared
to have attempted to force his locked bedroom door open. Mr. Sharpley kept the bedroom door locked because he had a
firearm in the bedroom. He had a license to carry the firearm, a 9 millimeter handgun. Mr. Sharpley unlocked the door and
went into the bedroom. He retrieved his firearm and went to check the rest of the residence. As he got to the foyer area of
his home, he saw a large male (not the defendant) standing near the door. Mr. Sharpley asked the male who he was. The male
immediately began to run. Mr. Sharpley went out onto his porch. At that point, another male came from around the house
wearing a blue bandana and carrying a black rifle. This male told Mr. Sharpley to “give me the shit.” The male got close to
Mr. Sharpley and it appeared as though he was going to raise the rifle. Mr. Sharpley grabbed the rifle. The men began fight-
ing and the male overpowered Mr. Sharpley and pushed him back into the house. The male lost his grip of the rifle and a
struggle ensued over Mr. Sharpley’s handgun. Mr. Sharpley tried to push the male off the porch but the male somehow ended
up on top of Mr. Sharpley while Mr. Sharpley was on the ground. While the male was on top of Mr. Sharpley, the male punched
Mr. Sharpley while trying to reach for Mr. Sharpley’s gun. The male bit Mr. Sharpley’s right shoulder. According to Mr.
Sharpley, the male began to “get the best of” Mr. Sharpley and was “hammering” him. Mr. Sharpley turned toward the male
and fired a shot from his gun toward the male. The shot missed its mark. After the shot was fired, the male struck Mr.
Sharpley a few more times. The male grabbed the rifle and fled. Mr. Sharpley attempted to shoot again but his gun jammed
and did not fire. Neighbors telephoned 911. Mr. Sharpley identified the male who attacked him as the defendant in this case,
Arthur Phillips.
Officer Sestili of the Penn Hills Police Department testified that he was on duty on October 12, 2012 in the Penn Hills Police
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Station. At approximately 2:25 p.m., he was dispatched to Fielding Drive for a report of a fight and shots fired. Officer Sestili headed
toward Fielding Drive, which was not far form the police station. He received information that one party possessed a handgun and
another party had a rifle, believed to be an AK-47. There was a radio report that the suspects entered a burgundy Buick and they
were leaving the scene. As Officer Sestili was en route to the scene, a burgundy Buick passed him. He activated his overhead lights
and attempted to conduct a traffic stop. The burgundy Buick began to pull over and Officer Sestili pulled his vehicle over. Just as
Officer Sestili began to exit his patrol vehicle, the burgundy Buick took off from the scene and “bolted” up the street. The
burgundy Buick then led Officer Sestili and other police officers on a high-speed chase. The posted speed limit during the chase
varied between 25 miles per hour to 35 miles per hour. It was raining and there was moderate traffic on the road. During the
pursuit, the burgundy Buick reached speeds that were approximately twice the legal speed limit. Four marked police units were
involved in the pursuit. The burgundy Buick drove around vehicles and through solid red lights during the pursuit and it travelled
into oncoming traffic, forcing vehicles off the road. At the end of the pursuit, the burgundy Buick attempted to navigate a turn as
it passed through an intersection. As the operator braked, the vehicle slid through the intersection into the curb and crashed into
a guardrail. The left driver door and left rear door opened. The front passenger door opened. Officer Sestili quickly drove his patrol
vehicle toward the left side of the burgundy Buick and made contact with the left side of the burgundy Buick as the operator
attempted to flee. The operator was thrust into the air. Officer Sestili exited his vehicle, drew his firearm and demanded that the
operator stop. The operator initially appeared as though he was going to comply with the commands but he then began to flee.
Officer Sestili drew his taser and employed it. It struck the operator and the operator immediately went down. The taser did not
fully discharge correctly and the operator got up and continued running. Eventually, Officer Sestili and another officer caught
up to the operator and they each employed tasers. This time the taser worked and the operator was taken into custody. The oper-
ator was identified as Joshua Yingling. The front seat passenger was apprehended after a chase and he was identified as Clayton
McKinnon. The back seat passenger was also apprehended after a foot chase. The back seat passenger was the defendant,
Arthur Phillips.
A green hoodie was recovered in a satchel that was found the back seat of the vehicle. An AK-47 assault style weapon was also

found in the back seat area of the burgundy Buick along with a pair of black gloves. The magazine of the rifle was loaded at the
time it was found.
As a result of the attack, Mr. Sharpley sustained bite wounds to his hands, fingers, arm and shoulder. He sustained a broken

bone in his right hand. He also sustained various lacerations.
On appeal, the defendant raises a number of issues. The defendant makes various challenges that the evidence was not suffi-

cient to convict him. The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally,
the trier of fact[,] while passing upon the credibility of witnesses and the weight of the evidence produced, is free to
believe all, part or none of the evidence.

Commonwealth v. Thompson, 106 A.3d 742, 756 (Pa.Super. 2014); Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003).

The defendant complains that the evidence was insufficient to convict him of aggravated assault, 18 Pa.C.S.A. §2702(a)(1).
As it applies to this case, that provision states

(a) Offense defined. —A person is guilty of aggravated assault if he [or she]:

(1) attempts to cause serious bodily injury to another or causes such injury intentionally, knowingly or recklessly
under circumstances manifesting extreme indifference to the value of human life.

“Serious bodily injury” means “[b]odily injury which creates a substantial risk of death or which causes serious, permanent
disfigurement, or protracted loss or impairment of the function of any bodily member or organ.” 18 Pa.C.S. § 2301. “A person
commits an attempt when, with intent to commit a specific crime, he does any act which constitutes a substantial step toward
the commission of that crime.” 18 Pa.C.S. § 901(a). An attempt under § 2702(a)(1) requires a showing of some act, albeit not one
causing serious bodily injury, accompanied by an intent to inflict serious bodily injury. See Commonwealth v. Matthew, 909 A.2d
1254, 1257 (Pa. 2006).
Proof that serious bodily injury was inflicted is not required to prove aggravated assault. The Commonwealth need only prove

that an attempt was made to cause such injury. Commonwealth v. Rosado, 684 A.2d 605, 608 (Pa.Super 1996) citing Commonwealth
v. Elrod, 392 Pa. Super. 274, 277, 572 A.2d 1229, 1231 (1990), appeal denied, 527 Pa. 629, 592 A.2d 1297 (1990). See also
Commonwealth v. Fierst, 423 Pa. Super. 232, 241, 620 A.2d 1196, 1201 (1993) (when no serious bodily injury resulted from the
defendant’s actions, a charge of aggravated assault may be sustained if the Commonwealth proves that the defendant attempted to
cause another person to suffer serious injuries). Where the Commonwealth alleges that the defendant attempted to commit aggra-
vated assault, the Commonwealth must prove specific intent. Commonwealth v. Everett, 408 Pa. Super. 166, 169, 596 A.2d 244, 245
(1991), appeal denied, 530 Pa. 639, 607 A.2d 250 (1992); Commonwealth v. Magnelli, 348 Pa. Super. 345, 349, 502 A.2d 241, 243
(1985). The intent to commit aggravated assault is established when the evidence demonstrates that a defendant intentionally acted
in a manner which constitutes a substantial or significant step toward perpetrating serious bodily injury upon another. Rosado, 684
A.2d at 609. The determination as to whether a defendant intended to inflict serious bodily injury must be made on a case-by-case
basis. Commonwealth v. Dailey, 828 A.2d 356 (Pa. Super. 2003). The circumstances surrounding the attack are probative of intent.
Commonwealth v. Caterino, 678 A.2d 389 (Pa.Super. 1996). In determining whether intent was proven from such circumstances, it
is appropriate to consider that “the accused intended the natural and probable consequences of his [or her] actions to result there-
from.” Rosado, 684 A.2d at 608.
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Specifically, in Commonwealth v. Matthew, 909 A.2d 1254, 1257 (Pa. 2006), citing Commonwealth v. Alexander, 383 A.2d 887
(PA. 1976) the Supreme Court stated, in relevant part, that:

Alexander created a totality of the circumstances test, to be used on a case-by-case basis, to determine whether a
defendant possessed the intent to inflict serious bodily injury. Alexander provided a list, albeit incomplete, of factors
that may be considered in determining whether the intent to inflict serious bodily injury was present, including
evidence of a significant difference in size or strength between the defendant and the victim, any restraint on the defen-
dant preventing him from escalating the attack, the defendant’s use of a weapon or other implement to aid his attack,
and his statements before, during, or after the attack which might indicate his intent to inflict injury. Alexander, at
889. Alexandermade clear that simple assault combined with other surrounding circumstances may, in a proper case,
be sufficient to support a finding that an assailant attempted to inflict serious bodily injury, thereby constituting aggra-
vated assault.

Matthew, 909 A.2d at 1257.

Pointing a gun at another person can constitute aggravated assault even when no serious bodily injury was sustained. See
Commonwealth v. Fortune, 68 A.3d 980, 986 (Pa.Super. 2013)(“We further find there was sufficient evidence from which the jury
could have concluded that Appellant took a substantial step towards inflicting serious bodily injury since he pointed a gun at the
middle of the victim’s forehead, threatened to kill her, and did not do so only because the victim fled.”); Matthew, 909 A.2d at 1259.
(intent to inflict serious bodily injury could have determined from defendant’s pointing of the gun at the middle of the victim’s fore-
head during the carjacking).
As set forth above, the Commonwealth only needs to present evidence that a defendant intentionally acted in a manner

which constituted a substantial or significant step toward perpetrating serious bodily injury upon another. Rosado, 684 A.2d
at 609. The jury was permitted to consider that “the accused intended the natural and probable consequences of his [or her]
actions to result therefrom.” Rosado, 684 A.2d at 608. Mr. Sharpley was 63 years old at the time of the incident. The defendant
was 25 years old. The defendant was much younger and larger than Mr. Sharpley. The evidence was clear that upon encoun-
tering the victim, the defendant in this case displayed a loaded AK-47 firearm and began to point it at Mr. Sharpley. Mr.
Sharpley grabbed the rifle and the defendant then physically assaulted Mr. Sharpley by biting him and striking him causing a
broken bone in Mr. Sharpley’s hand, among other injuries. The violent nature of the defendant’s attack of Mr. Sharpley can be
viewed as evidence of the defendant’s intent with regard to the aggravated assault. Had Mr. Sharpley not made an effort to
disarm the defendant, it is likely that the defendant would have pointed the rifle directly at Mr. Sharpley and/or shot Mr.
Sharpley. The evidence clearly supports the conclusion that Mr. Sharpley was rightfully fearful of losing his life. This evidence
was amply sufficient to establish that the defendant took a substantial step toward causing serious bodily injury toward
Mr. Sharpley.

Defendant next claims that the evidence was insufficient to convict him of Flight to Avoid Apprehension, in violation of 18
Pa.C.S.A. § 5126:

(a) Offense defined. —A person who willfully conceals himself or moves or travels within or outside this
Commonwealth with the intent to avoid apprehension, trial or punishment commits a felony of the third degree when
the crime which he has been charged with or has been convicted of is a felony and commits a misdemeanor of the
second degree when the crime which he has been charged with or has been convicted of is a misdemeanor.

This Court believes that the evidence was sufficient to convict the defendant of this charge. The evidence clearly
demonstrated that Officer Sestili and other officers conducted a dangerous, high-speed pursuit of the burgundy Buick
occupied by the defendant. There can be no question that Officer Sestili and the other officers were attempting to appre-
hend the defendant for the purpose of arresting him and bringing criminal charges against him. Although the defendant
was not driving the burgundy Buick, the defendant did flee the vehicle once it stopped. The defendant did not simply
remain inside the vehicle and permit the officers to approach him and place him into custody. Instead, the defendant exited
the burgundy Buick and led officers on a foot chase. The defendant was only apprehended after leading the officers on that
chase. This Court believes that this evidence was sufficient to demonstrate that the defendant attempted to conceal himself
from facing the instant charges.
Defendant next claims that the sentence for Aggravated Assault should have merged with the sentence imposed for the defen-

dant’s Robbery conviction. In Commonwealth v. Gatling, 807 A.2d 890, 899 (Pa. 2002), the Pennsylvania Supreme Court has held
in determining whether offenses merge for sentencing, that 

[t]he preliminary consideration is whether the facts on which both offenses are charged constitute one solitary
criminal act. If the offenses stem from two different criminal acts, merger analysis is not required. If, however, the
event constitutes a single criminal act, a court must then determine whether or not the two convictions should merge.
In order for two convictions to merge: (1) the crimes must be greater and lesser-included offenses; and (2) the crimes
charged must be based on the same facts. If the crimes are greater and lesser-included offenses and are based on the
same facts, the court should merge the convictions for sentencing; if either prong is not met, however, merger is
inappropriate.

In this case, the defendant’s crimes were the result to two separate, though closely related acts. The robbery in this case was
predicated on the fact that the defendant displayed an AK-47 firearm and demanded “give me the shit”. These facts alone
supported his robbery conviction. The defendant then, after having been approached by Mr. Sharpley, continued his aggression by
physically assaulting Mr. Sharpley as set forth above. These additional acts were undertaken after the robbery had already
occurred. Accordingly, there was more than one single act upon which the defendant’s convictions were based. Therefore, a merger
analysis was not required. See Commonwealth v. Jenkins, 96 A.2d 1055, 1059-1060 (Pa.Super 2014)(conviction for simple assault
did not merge with conviction for robbery when there were two separate actions that constituted each offense). This claim should
be rejected.
Defendant’s final claim is that the trial court abused its discretion in imposing an excessive sentence of imprisonment of not

less than 14 years nor more than 28 years. A claim that a sentence is excessive is a challenge to the discretionary aspects of the
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sentence. Commonwealth v. Hoag, 665 A.2d 1212 (Pa. Super. 1995). This claim is, however, unfounded. This Court’s sentence was
proper. A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be
disturbed on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa.
Super. 2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002);
42 Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or mani-
fest unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).
The imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing court.

Challenges to the exercise of this discretion ordinarily do not raise a substantial question. Commonwealth v. Pass, 914 A.2d 442,
446-47 (Pa.Super. 2006). Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240
(2005) (citing Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court
discretion to impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences
already imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367,
1373 (1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence
should run consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super.
2005), quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002). As the Superior Court has stated in Commonwealth v.
Mastromarino, 2 A.3d 581, 587 (Pa.Super. 2010), “[t]hus, in our view, the key to resolving the preliminary substantial question
inquiry is whether the decision to sentence consecutively raises the aggregate sentence to, what appears upon its face to be, an
excessive level in light of the criminal conduct at issue in the case.”
Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits

a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the
character of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal char-
acteristics, and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence
investigative report, it will be presumed that he or she was aware of the relevant information regarding the defen-
dant’s character and weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).

Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.
§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by indi-
cating that he or she has been informed by the presentence report; thus properly considering and weighing all relevant factors.
Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).
The record in this case supports the sentence imposed by this Court. The sentencing record reflects that this Court

considered the presentence report, the testimony presented at trial and at sentencing and all other relevant factors. The
defendant did not object to the substance of the information contained in the presentence report. The sentencing record
reflects that in imposing sentence, the Court considered the that society should be protected from the defendant due to the
nature of the defendant’s serious “extremely dangerous” conduct in this case. This Court considered that the defendant was
on probation on one case and parole on another case at the time of the incident. This Court considered the comments of the
victim, Mr. Sharpley. This Court noted at sentencing that the defendant’s conduct resulted in a home invasion. This Court
considered that the defendant took an AK-47 and fought with Mr. Sharpley as Mr. Sharpley was fighting for his life. This
Court believed that the defendant’s conduct demonstrated that he could not conform his own conduct to the dictates of the
law and that he had a propensity to harm others. This Court noted that prior rehabilitative efforts of county supervision had
not dissuaded the defendant from committing violent crimes.1

Further, this Court was convinced that the sentence imposed in this case would have a deterrent effect on the defendant and on
others inclined to commit similar offenses. The circumstances of the offenses of conviction, as summarized at sentencing and set
forth at trial, warranted the individual sentence imposed by this Court at each count. The overall conduct at issue in this case
justified consecutive sentences in this case. The record reflects the reasoning for the individual sentences and the decision to
impose consecutive sentences should not be disturbed.
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 21, 2015

1 As indicated in the presentence report, the defendant’s criminal history is extensive. He was adjudicated delinquent of
burglary and criminal conspiracy at age 17. In December of 2006, when the defendant was 19 years old, he pleaded guilty
to felony criminal trespass and was placed on a three year county probation. The defendant was arrested three times while
on that probation.

In October of 2008, the defendant pleaded guilty to two different charges of defiant trespass for which he spent 53 days
confinement in the county jail. In March of 2009, the defendant pleaded guilty to theft and related charges for which he received
a county sentence of 11 ½ to 23 months of confinement and a period of five years of probation.

In September of 2011, the defendant pleaded guilty to illegal possession of a firearm and other offenses for which he
received another sentence of 11 ½ to 23 months of confinement in the county jail followed by three years of probation. Because the
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defendant failed to comply with certain conditions of parole, he was again detained in the county jail on May 3, 2012. On August
9, 2012, at his Gagnon II hearing, the defendant was ordered to comply with specific conditions of parole and released from the
county jail.

The defendant was arrested for the instant offenses on October 30, 2012.

Commonwealth of Pennsylvania v.
Shurron Bell

Commonwealth Appeal—Suppression—VUFA—Investigative Detention—No Reasonable Suspicion—
Defendant crossed street in hoodie with heavy object in front pocket

A police officer’s suspicion that man may possess a weapon, without more, is not reasonable suspicion of criminal activity.

No. CC 201408765. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 30, 2015.

OPINION
Police officers seized a firearm from the defendant. The defendant filed a motion to suppress the firearm, which this Court grant-

ed. The Commonwealth appealed the suppression order and is challenging this Court’s determination that the search giving rise to
the seizure of the firearm was unconstitutional. The Commonwealth has certified that the Court’s order substantially handicaps
and/or effectively terminates the prosecution of the defendant. See Commonwealth v. Dugger, 506 Pa. 537, 486 A.2d 382 (1985).
The credible facts adduced at the suppression hearing established the following events: On March 19, 2014, at approximately

4:40 p.m., Pittsburgh Police Officer Logan Hanley was patrolling, in plainclothes, the Hill District section of the City of
Pittsburgh. At the time, he was accompanied by his partner, Officer Thomas Gorecki. Officer Hanley testified that the Hill
District area is known as a high crime area.1 Officer Hanley had been a police officer for about five years and had made numerous
narcotics and drug-related arrests in the area. During the patrol, Officer Hanley, who was in the passenger seat of a patrol
vehicle, observed two males walking up Watt Street. One of the males had what appeared to be a large, heavy object in the
front pocket of a hooded sweatshirt. Officer Hanley could not identify the object. Officer Gorecki stopped the vehicle along-
side the two men, approximately two feet from the men. Officer Hanley exited the vehicle. One of the males, the defendant,
put his hand in the pocket of the hoodie. According to Officer Hanley, the defendant’s eyes got “real wide” and he “dropped
his mouth like he was real surprised.” Officer Hanley also testified that people sometimes look surprised when confronted by
a police officer. Officer Hanley testified that both officers told the defendant “let me see your hands.” According to Officer
Hanley, he was “thinking that [the defendant] had his hand on a gun” and he was concerned for his safety. The defendant complied
and put his hands up. Officer Hanley testified that he could then see the outline of what appeared to be a firearm through the
fabric of the hoodie. Officer Hanley told the defendant to keep his hands up and Officer Hanley removed the gun from the
pocket of defendant’s hoodie.
Officer Gorecki testified that when he first encountered the defendant, he “had an idea” that there was a gun in the defendant’s

pocket but he did not know for sure. He testified that his suspicions resulted only from his observations of the defendant crossing
the street with a large item in the pocket of his hoodie. The firearm was seized and the defendant was arrested.
The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect indi-

viduals from unreasonable searches and seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth
v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforce-
ment officers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those interactions become
more intrusive. See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere
encounter’ (or request for information) which need not be supported by any level of suspicion, but carries no official compulsion
to stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111
S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a reasonable suspicion; it
subjects a suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional
equivalent of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial deten-
tion’, must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979);
Commonwealth v. Rodriguez, 532 Pa. 62, 614A.2d 1378 (1992).

Relative to a “mere encounter”:

In determining whether an interaction should be considered a mere encounter or an investigative detention, the focus
of our inquiry is on whether a “seizure” of the person has occurred. Commonwealth v. Mendenhall, [] 552 Pa. 484, 715
A.2d 1117, 1120 (1998). Within this context, our courts employ the following objective standard to discern whether a
person has been seized: “[W]hether, under all the circumstances surrounding the incident at issue, a reasonable
person would believe he was free to leave.” Commonwealth v. Smith, 1999 PA Super 96, 732 A.2d 1226, 1232 (Pa.
Super. 1999). . . Thus, “a seizure does not occur simply because a police officer approaches an individual and asks a
few questions.” United States v. Kim, 27 F.3d 947, 950 (3d Cir. 1994).

Commonwealth v. Mulholland, 794 A.2d 398, 401 (Pa. Super. 2002) (quoting Commonwealth v. McClease, 750 A.2d 320, 324 (Pa.
Super. 2000)) (brackets in Mulholland omitted).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a show
of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609 A.2d 177,
180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619 (1994). Such a
detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the requirements of
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Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular encounter constitutes
a seizure or detention, “a court must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonable person that the person was not free to decline the officers’ request or other-
wise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115 L. Ed. 2d
389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter. Circumstances to consider include,
but are not limited to, the following: the number of officers present during the interaction; whether the officer informs the citizen
he is suspected of criminal activity; the officer’s demeanor and tone of voice; the location and timing of the interaction; the visible
presence of weapons on the officer; and the questions asked. See Beasley, 761 A.2d at 624.
If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity

is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may
conduct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light
of his experience, that criminal activity may be afoot). Moreover, as set forth in Packacki, “[i]f, during this stop, the officer
observes conduct which leads him to believe the suspect may be armed and dangerous, the officer may pat down the suspect’s outer
garments for weapons. If no weapons are found, the suspect is free to leave if the officer concludes he is not involved in any
criminal activity.” Id.
As set forth in Commonwealth v. Spencer, 735 A.2d 673, 677 (Pa. 1999), the Supreme Court explained

Pennsylvania courts recognize that under limited circumstances police are justified in investigating a situation, so long
as the police officers reasonably believe that criminal activity is afoot. Commonwealth v. Melendez, 544 Pa. 323, 676 A.2d
226, 228 (Pa. 1996); see also Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 (Pa. 1992)(rejecting any expansion
of the Terry exception to probable cause). In order to demonstrate reasonable suspicion, the police officer must be able
to point to specific and articulable facts and reasonable inferences drawn from those facts in light of the officer’s
experience. Jackson, 698 A.2d at 573 (citing Terry, 392 U.S. at 27). Case law has established that certain facts, taken alone,
do not establish reasonable suspicion. Commonwealth v. Matos, 543 Pa. 449, 672 A.2d 769 (Pa. 1996)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Dewitt, 530 Pa. 299, 608 A.2d 1030 (Pa. 1992)(flight alone does not
constitute reasonable suspicion); Commonwealth v. Kearney, 411 Pa. Super. 274, 601 A.2d 346 (Pa. Super. 1992)(mere
presence in a high crime area does not warrant a stop). However, a combination of these facts may establish reasonable
suspicion. Terry v. Ohio, 392 U.S. at 22 (innocent facts, when taken together, may warrant further investigation);
Commonwealth v. Riley, 715 A.2d 1131, 1135 (Pa. Super. 1998) (“a combination of circumstances, none of which alone
would justify a stop, may be sufficient to achieve a reasonable suspicion”).

This Court does not believe that the interaction between the police officers and the defendant was a “mere encounter.” In this
Court’s view, under the circumstances surrounding the interaction between the police officers and the defendant, a reasonable
person would not have believed he or she was free to leave. The evidence was clear that the police cruiser was intentionally
positioned within two feet of the defendant as he was walking down the street. The officers alighted from the cruiser and ordered
the defendant to put his hands in the air and keep them there. At this point, no reasonable person would have believed he was free
to leave. Therefore, this Court viewed the interaction as an investigation detention.
The record does not contain evidence that the officers possessed a reasonable suspicion that criminal activity was afoot. The

only observations made by the police officers were that two men were walking down the street and one of them wore a hoodie that
had a heavy object in its front pocket. Both police officers conceded that they did not know what was in the pocket but they
speculated that the object might be a firearm. Neither of the men were engaged in any criminal conduct. There was no evidence
that either of the men were prohibited from possessing a firearm. The men were not acting suspiciously. They were simply walk-
ing. This Court does not believe that this evidence gives rise to a reasonable suspicion that criminal activity was afoot. The simple
suspicion that a person possesses a weapon is insufficient to constitute reasonable suspicion. See United States v. Ubiles, 224 F.3d
213, 217-218 (3rd Cir. 2000) citing Florida v. J.L., 529 U.S. 266, 146 L. Ed. 2d 254, 120 S. Ct. 1375, 1379 (2000) (a mere allegation
that a suspect possesses a firearm, as dangerous as firearms may be, does not justify an officer in stopping a suspect absent the
reasonable suspicion required by Terry). In this case, there was no reasonable suspicion that criminal activity was afoot prior to
the investigative detention. The suppression order should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 30, 15

1 The Hill District is a neighborhood of the City of Pittsburgh comprised of close to two hundred different streets. The Court does
not accept this broad brush description of the Hill District as a high crime area to be sufficiently specific, especially in light of
Officer Gorecki’s testimony that he would have had the same suspicions if he observed the defendant in Shadyside, a distinctly
different Pittsburgh neighborhood some distance from the Hill District.

Commonwealth of Pennsylvania v.
Tina Gordon

Criminal Appeal—Sufficiency—Terroristic Threats

Defendant threatens to get a gun during an argument with a tenant and is convicted of terroristic threats.

No. CC 2014001534. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—April 28, 2015.
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OPINION
The Defendant has appealed from the judgment of sentence entered on August 6, 2014. A review of the record reveals that the

Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Terroristic Threats1 and Simple Assault2. On August 6, 2014 she appeared before this Court

for a non-jury trial. At the conclusion of the trial, she was adjudicated guilty of one (1) count of Terroristic Threats and was found
not guilty of the remaining charges. She was immediately sentenced to a term of probation of one (1) year. No Post-Sentence
Motions were filed. This timely appeal followed.
On appeal, the Defendant argues that the evidence was insufficient to support the conviction of Terroristic Threats. This claim

is meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).
The evidence presented at trial established that the Defendant was the owner of a residence at 724 Garden City Drive in

Monroeville, where she lived with her son, Joshua and several tenants: Zachary Robinson, his fiancée Kelly Brown, their two
children Grayson and Zooey and Kelly’s daughter, Samantha. The tenants paid her $150 every two weeks. On January 16, 2014,
Zachary and Samantha were engaged in an argument about Samantha’s doctor appointment. Samantha’s boyfriend, Tim, was also
present. During the argument, the Defendant came out of her room an interjected herself into the argument, grabbing Samantha
by the arm. Eventually, the argument escalated and the Defendant went to her room and got a gun, which she pointed at Zachary
before her son took it away from her.

Section 2706 of our Crimes Code states, in relevant part:

§2706. Terroristic threats

(a) Offense defined. – A person commits the crime of terroristic threats if the person communicates, either directly or
indirectly, a threat to:

(1) commit any crime of violence with intent to terrorize another;

18 Pa.C.S.A. §2706(a).

Our Courts have stated that “the offense of terroristic threats, as we have observed, was intended to impose criminal liability
on persons who make threats which seriously impair another’s personal security. It is the making of the threat with intent to
terrorize that constitutes the crime. Neither the ability to carry out the threat nor a belief by the person threatened that it will be
carried out is an essential element of the crime.” Commonwealth v. Anneski, 525 A.2d 373, 376 (Pa.Super. 1987).
At the conclusion of the evidence, this Court noted that during her testimony, the Defendant would not admit getting and pointing her

gun at anyone, she did admit threatening to get it. This Court found that this threat was sufficient to support the conviction. It stated:

THE COURT: It was clearly a verbal argument. These people were probably annoying and cheating you out of what you
believed to be your money, but you cannot take a gun to a verbal argument, and even though you may have been scared,
it is what it is. You were very vague when you talked about “Maybe I got my gun. I don’t think I grabbed it.” But it is clear
that you did tell the police that your son took the gun which comports with all of the other facts in this case. I would say
that whether you had the gun or not, you admitted while you were on the stand that you threatened to go up and get the
gun, and that’s enough for terroristic threats, so I am going to find you guilty at Count 1 only.

(Trial Transcript, p. 47-8).

As this Court stated, the record reflects that the Defendant’s threat to get her gun during the argument was itself sufficient to
support the conviction for terroristic threats. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on August 6, 2014 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: April 28, 2015
1 18 Pa.C.S.A. §2706(a)(1) - 2 counts
2 18 Pa.C.S.A. §2701(a)(1) – 1 count and §2701(a)(3) – 2 counts

Commonwealth of Pennsylvania v.
Dante Bonner

Criminal Appeal—Guilty Plea—Sentencing (Discretionary Aspects)—Agreement for Concurrent Terms—
8th Amendment Challenge to Proportionality of Sentence

Defendant challenges 39-78 year sentence he received after shooting a police officer.

No. CC 2012-12173, 2013-08642, 2013-08568. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—April 23, 2015.



october 30 ,  2015 page 335

OPINION
This is a direct appeal from the judgment of sentence entered on September 4, 2014, following the Defendant’s general plea to

three (3) criminal informations. The information filed at 2013-8568 charged the Defendant with (1) Criminal Attempt Homicide
(18 Pa C.S. §901(a)); (2) Assault of Law Enforcement Officer (18 Pa. C.S. §2702.1(a)); (3) Recklessly Endangering Another Person
(“REAP”) (18 Pa. C.S. §2705); (4) Carrying a Firearm without a License (18 Pa. C.S. §6106(a)(1)); (5) Receiving Stolen Property
(18 Pa. C.S. §3925(a)); and (6) Person Not to Possess a Firearm (18 Pa. C.S. §6105(a)(1)).
At 2013-8642, the Defendant was charged with (1) Aggravated Assault (18 Pa. C.S. §2702(a)(3)); (2) Resisting Arrest (18 Pa. C.S.

§5104); (3) Accident Involving Damage to Attended Vehicle (75 Pa. C.S. §3743(a)); (4) Driving While Operating Privilege is
Suspended/Revoked (75 Pa. C.S. §1543(a)); (5) Driving Unregistered Vehicle (75 Pa. C.S. §1301(a)); (6) Unauthorized Use of
Registration (75 Pa. C.S. §1372); and (7) Operating Vehicle Without Required Financial Responsibility (75 Pa. C.S. §1786).
Finally, the information at 2012-12173 charged the Defendant with (1) Carrying a Firearm without a License (18 Pa. C.S.

§6106(a)(1)); (2) Possession with Intent to Deliver a Controlled Substance (35 Pa. C.S. §780-113(a)(30)); (3) Possession of a
Controlled Substance (35 Pa. C.S. §780-113(a)(16)); (4) Person Not to Possess a Firearm (18 Pa. C.S. §6105(c)(8)); (5) Tampering
with/or Fabricating Physical Evidence (18 Pa. C.S. §4910); (6) Possession or Distribution – Marijuana or Hashish (35 Pa. C.S. §780-
113(a)(31)); and the summary charge of (7) Carrying a Loaded Weapon (18 Pa. C.S. §6106.1).
On June 10, 2014, the Defendant pled guilty to the above listed offenses in exchange for an agreement to have his sentences at

2012-12173 and 2013-8642 run concurrently with the sentence imposed at 2013-8568. Sentencing was scheduled for September 4,
2014, in order to allow for the preparation of a Presentence Investigation Report. At the time of sentencing, the parties were afforded
a meaningful opportunity to present evidence and argument as to what an appropriate sentence would be. Victim impact testimony
was elicited, and the Defendant provided testimony prior to his sentencing. After careful thought and deliberation, the court
imposed the following sentence at 2013-8568:

a. Count 1, Criminal Attempt Homicide: 10-20 years of incarceration;

b. Count 2, Assault of a Law Enforcement Officer: The mandatory minimum sentence of 20-40 years of incarceration,
consecutive to Count 1;

c. Count 3, Recklessly Endangering Another Person: 1-2 years of incarceration, consecutive to Counts 1 and 2;

d. Count 4, Carrying a Firearm without a License: 42-84 months of incarceration, consecutive to Counts 1, 2, and 3;

e. Count 5, Receiving Stolen Property: 30-60 months of incarceration, consecutive to Counts 1, 2, 3, and 4; and,

f. Count 6, Person Not to Possess a Firearm: 24-48 months of incarceration, consecutive to Counts 1, 2, 3, 4, and 5.

The Defendant’s total aggregate sentence was not less than 39 years and not more than 78 years of incarceration.1 The Defendant
received 512 days of credit for time served.
On September 15, 2014, the Defendant filed a timely post-sentence motion, requesting that this court reconsider its sentence on

the grounds that it was manifestly excessive. The motion was heard and denied on December 12, 2014. This court subsequently
granted counsel’s motion to reinstate Defendant’s appellate rights nunc pro tunc, and this timely appeal followed.

On February 3, 2015, the Defendant filed his Concise Statement of Errors to be Complained of on Appeal (“Concise Statement”),
raising the following three (3) issues for review:

I. This court’s sentence was manifestly excessive.

II. This court violated the proportionality requirements of the Eighth Amendment by sentencing the Defendant to
39-78 years of incarceration where his entire prior record was composed of juvenile offenses only.

III. This court abused its discretion by sentencing the Defendant to a period of incarceration of 39-78 years.

Concise Statement, pp. 6-13. The Defendant’s contentions are without merit, and, for the reasons that follow, this court’s sentence
should be upheld.

I. FACTUAL BACKGROUND
At the Defendant’s guilty plea hearing, the Commonwealth provided the following summary of evidence it intended to present

if the case at 2013-8568 had gone to trial:

MS. NECESSARY: Commonwealth would present the following testimony through its witnesses: This incident occurred
on Sunday, April 17, 2013, approximately 3:43 a.m. Officers Christopher Kertis and Charles Thomas, who were patrolling
officers in Zone 5, the City of Pittsburgh, were parked at a location on Frankstown Avenue conducting traffic enforce-
ment and also looking for problems near an after hours club that was located in that area. They noticed three black males
in the Shell gas station across the street causing a disturbance. The officers drove their police wagon over to the gas
station and told the males to move on. The three males got into a blue Dodge Avenger, which already had a driver inside,
and they drove away.

They then began — the officers then began patrolling that area and they saw the same blue Dodge Avenger parked on
Kelly Street with a passenger door open. While parked at the Hook & Fish restaurant on Frankstown a little later on the
officers then saw the same blue Dodge Avenger turn left onto Fifth Avenue off Formosa Way at a high rate of speed and
also the vehicle failed to use a traffic signal – turn signal, so the officers activated their emergency lights and went after
the vehicle. The vehicle went down Fifth Avenue, turned right then into the Port Authority East Busway entrance and
parking lot.

Officers Kertis and Thomas followed the vehicle into an employee parking lot where the blue Dodge pulled into a park-
ing spot behind an unoccupied vehicle. It should be noted this lot is completely enclosed except for the front entrance by
an eight-foot chain link fence. The officers caught up to the Dodge Avenger when — and had nearly pulled in themselves
when the driver’s side rear passenger, later identified as the defendant, Dante Bonner, opened the door and ran from the
vehicle. He ran in the opposite direction from where the officers were, and Officer Kertis, who had been driving the police
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wagon, got out and began pursuing the defendant. He also noticed, as did Officer Thomas, that the defendant had an
object in his hand which they believed to be a firearm.

Officer Kertis is following the defendant and as they ran around a vehicle in the lot both of them at about a second apart
fell to the ground, apparently tripping over a parking stop or something. As the defendant got up and regained his foot-
ing, he turned, faced Officer Kertis, pointed a handgun at Officer Kertis and fired at him two times. And as a result of
this Officer Kertis sustained gunshot wounds to his legs and feet. Officer Kertis was able to get to his feet and return fire.
And he then fell to the ground and positioned himself near an unoccupied parked vehicle. The defendant fired a third
round at Officer Kertis and Officer Kertis began firing and continued to fire at the defendant until at one point the defen-
dant was on the ground, gun was still near him. He was attempting to reach for it and the officers, in addition to Officer
Thomas, also began —continued to fire. Officer Thomas had remained behind the stopped vehicle because the three other
men were still in the car. However, they did not move from the car, gave no resistance and they had no — they were not
charged with any crime.

Once the incident was at an end, police officers arrived on the scene, secured the scene. Medics arrived and took both
Officer Kertis and the defendant to the hospital. And Officer Kertis, as I said, had gunshot wounds in his left leg and also
bullet fragments in his right thigh and he had also bullet fragments in his foot. Those fragments remain to this day
because they were — it would be dangerous to take them out. And Officer Kertis still has pain as a result of this incident.
He spent two days in the hospital and also required some follow-up therapy. The defendant was also treated at the
hospital. At some point he was asked if he wished to speak to the police. He stated that he did and waived his right. He
gave a statement saying he had been out with his friends, the three friends, celebrating a birthday. He had a firearm
obviously in his possession, and when he saw the police sirens and lights behind him he considered putting a gun to the
driver’s head, his friend Joseph Bell, and forcing him to drive on; however, he did not do that and Mr. Bell did pull over
when he pulled into the parking lot. The defendant then said that he couldn’t get out of the lot and that he fired – admitted
firing shots at the officer.

The defendant did not possess a license to carry a firearm. The Commonwealth has a certificate from the Pennsylvania
State Police indicating that. In addition, the defendant has a prior adjudication — delinquency adjudication for an aggra-
vated assault which makes him a person not to possess a firearm. And with the Court’s permission I would like to show
the video which is —

THE COURT: You may.

(Video playing.)

MS. NECESSARY: This is when they are following the vehicle. That’s when the cameras are activated. They are pulling
into the lot. That is the vehicle the defendant was in. You see him in the back seat getting out of the vehicle right now and
running and then Officer Kertis follows him.

(Video stopped.)

And that is the evidence that the Commonwealth would present in this case. Thank you.

(Guilty Plea Transcript (“G.P.T.”), 6/10/14, pp. 12-17).

Following the recitation of evidence by the Commonwealth, the only additional evidence offered by the Defendant was that he
had made statements at the hospital indicating that he had consumed “alcohol, marijuana, and mollies, prior to the incident.”
(G.P.T., pp. 24-25). The Defendant did not lodge any objections to the Commonwealth’s summary of evidence, and he had no other
additions or corrections to make. (G.P.T., pp. 24-25). The Defendant then confirmed that he was pleading guilty to the charges
because he was, in fact, guilty. (G.P.T., p. 25).

II. ARGUMENT
A. The Defendant has Failed to Raise a Substantial Question as to the Appropriateness of his Sentence.
By way of his first and third allegations of error, the Defendant contends that this court abused its discretion by imposing a

manifestly excessive aggregate sentence of 39 to 78 years of imprisonment. Although the Defendant has lodged these issues sepa-
rately, the court will address these claims in tandem as they ultimately seek to challenge the discretionary aspects of his sentence.
It is well-established that sentencing is a matter vested within the sound discretion of the sentencing judge and will not be

disturbed on appeal absent a manifest abuse of discretion. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). Courts
have long recognized that an abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the
sentencing court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived
at a manifestly unreasonable decision. Id. at 1128. Indeed, to constitute an abuse of discretion, the sentence imposed “must either
exceed the statutory limits or be manifestly excessive.” Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 2003). The
Defendant makes no argument that the court exceeded the statutory limits in any of his cases, and, therefore, this issue will not
be addressed.
A manifest excessiveness claim constitutes a “challenge to the discretionary aspects of the sentence,” and “there is no absolute

right to appeal the discretionary aspects of a sentence.” Commonwealth v. Lee, 876 A.2d 408, 411 (Pa. Super. 2005). In order to
invoke appellate jurisdiction over challenges to the discretionary aspects of a sentence, a defendant must demonstrate that he: 

(1) preserved the issue either by raising it at the time of sentencing or in a post[-]sentence motion; (2) filed a timely
notice of appeal; (3) set forth a concise statement of reasons relied upon for the allowance of his appeal pursuant to
Pa.R.A.P. 2119(f); and (4) raises a substantial question for [appellate] review.

Commonwealth v. Buterbaugh, 91 A.3d 1247, 1265 (Pa. Super. 2014). As one court explained,

allowance of appeal will be permitted only when the appellate court determines that there is a substantial question
that the sentence is not appropriate under the Sentencing Code. The determination of what constitutes a substantial
question is made on a case-by-case basis. A substantial question exists where an appellant sets forth a plausible argu-
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ment that the sentence violates a particular provision of the Sentencing Code or is contrary to the fundamental norms
underlying the sentencing process.

Commonwealth v. Johnson, 873 A.2d 704, 708 (Pa. Super. 2005) (internal citations omitted).

The Defendant claims that his sentence is manifestly excessive because he was repeatedly punished for the same conduct.
Concise Statement, pp.6-8. Specifically, he contends that the 20-40 year mandatory minimum sentence for Assaulting a Law
Enforcement Officer sufficiently accounted for his actions in possessing a firearm and causing bodily injury to the officer. Id. at 7.
He claims that the imposition of consecutive sentences for his firearm and attempted homicide offenses subjected him to separate
and repeated punishment for conduct that already was contemplated by the assault statute. Id. 7-8. The Defendant also maintains
that the sentence was excessive because it evinces a “judgment that the Defendant is completely beyond rehabilitation and fore-
closes any possibility that the Defendant could ever become a productive member of society . . . .” Id. at 8. Further, he argues that
no serious bodily injury was caused to the victim, making a 39-78 year sentence excessive. Id. In essence, the Defendant maintains
that the 20-40 year mandatory minimum sentence was a sufficient sentence, and he should not have received additional punish-
ment at his other counts of conviction.
The Defendant’s claim of manifest excessiveness should not be entertained on appeal because the Defendant has failed to raise

a substantial question that his sentence is inappropriate under the Sentencing Code. The Defendant’s claim seeks to do nothing
more than attack this court’s decision to impose consecutive sentences for his convictions at 2013-8568. Our appellate courts
routinely have held that “[a] challenge to the imposition of consecutive sentences does not present a substantial question regard-
ing the discretionary aspects of a sentence.” Mouzon, supra, at 1130, n. 4; see also Commonwealth v. Zirkle, 107 A.3d 127, (Pa.
Super. 2014). The Pennsylvania Superior Court has actually “expressed concern against running sentences concurrently by way of
habit, lest criminals receive ‘volume discounts’ for their separate criminal acts.” Mouzon, supra, at 1129. As explained by the court
in Commonwealth v. Johnson, 961 A.2d 877, 880 (Pa. Super. 2008): 

[t]he imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing
court. Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa.Super.2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005)
(citing Commonwealth v. Hoag, 665 A.2d 1212, 1214 (1995)). Long standing precedent of th[e Superior] Court [of
Pennsylvania] recognizes that 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to impose its sentence
concurrently or consecutively to other sentences being imposed at the same time or to sentences already imposed.
Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 541 Pa. 173, 184, 661
A.2d 1367, 1373 (1995)). A challenge to the imposition of consecutive rather than concurrent sentences does not pres-
ent a substantial question regarding the discretionary aspects of sentence. Lloyd, 878 A.2d at 873. “We see no reason
why [a defendant] should be afforded a ‘volume discount’ for his crimes by having all sentences run concurrently.”
Hoag, 665 A.2d at 1214.

Accordingly, the Defendant has failed to raise a substantial question that his sentence was inappropriate under the Sentence
Code because his challenge to this court’s imposition of consecutive sentences at 2013-8568 fails to demonstrate that his sentence
“violates a particular provision of the Sentencing Code or is contrary to the fundamental norms underlying the sentencing
process.” However, even if the court were to find that a substantial question was raised by the Defendant’s claim, it would still fail
on its merits.

B. The Defendant’s Sentence is not Manifestly Excessive.
In determining whether a sentence is manifestly excessive, the appellate court “must give great weight to the sentencing court’s

discretion, as he or she is in the best position to measure factors such as the nature of the crime, the defendant’s character, and
the defendant’s display of remorse, defiance, or indifference.” Mouzon, supra, at 1128 (citing Commonwealth v. Ellis, 700 A.2d 948,
958 (Pa. Super. 1997)). Furthermore,

[w]here the sentencing court had the benefit of a presentence investigation report (“PSI”), we can assume the
sentencing court “was aware of relevant information regarding the defendant’s character and weighed those consid-
erations along with mitigating statutory factors.” Commonwealth v. Devers, 546 A.2d 12, 18 (Pa. 1988). See also
Commonwealth v. Tirado, 870 A.2d 362, 368 (Pa. Super. 2005) (stating if sentencing court has benefit of PSI, law
expects court was aware of relevant information regarding defendant’s character and weighed those considerations
along with any mitigating factors).

Commonwealth v. Griffin, 65 A.3d 932, 937-38 (Pa. Super. 2013).

As noted, the Defendant claims that, because the assault statute contemplates bodily injury and the use of a firearm, he should
not have received additional punishment for his firearm and attempted homicide convictions. This argument is completely devoid
of merit. First, the court notes that the Defendant does not contend that any of his offenses merge, or should merge, for the
purposes of sentencing. Any such argument would be unavailing, as the offense of Assaulting a Law Enforcement Officer clearly
contains additional elements that are not included in the offenses of Attempted Murder, Possession of a Firearm, and Carrying a
Firearm Without a License. For example, unlike the assault charge, the attempted murder offense under §901 requires a specific
intent to kill, and it does not require the victim to be a law enforcement officer. See Commonwealth v. Johnson, 874 A.2d 66 (Pa.
Super. 2005) (noting that the offenses of attempted murder and aggravated assault under 18 Pa C.S. §2702(a) & (c)(1) do not merge
because “each crime has at least one additional element not included in the other crime.”).
The assault charge also requires that a firearm actually be DISCHARGED, not just possessed, and it also does not require the

firearm to be unlicensed. This court notes that in Commonwealth v. Williams, 920 A.2d 887, 891 (Pa. Super. 2007), the Superior
Court of Pennsylvania held that the offense of possession of a firearm by a prohibited person under 18 Pa. C.S. §6105, and the
offense of carrying a firearm without a license under 18 Pa. C.S. §6106 did not merge for purposes of sentencing. The court
reasoned that “section 6105(a) contains a statutory element that §6106 does not: namely, conviction of an enumerated offense.
Under §6105, the Commonwealth need not prove that the defendant lacks a valid license. Rather, it must only prove that Appellant
was convicted of an enumerated offense.” Id. at 891. Accordingly, the offenses under §§901, 6105, and 6106 contemplate separate
and distinct conduct that is not entirely encompassed by the statute for Assault of a Law Enforcement Officer.
Second, in arguing that the aggregate sentence was manifestly excessive because the assault statute sufficiently accounted for
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his offense conduct, the Defendant fails to consider the fact that the aggregate sentence was tailored to address numerous
concerns that extended far beyond his use of a firearm and the injury he caused to Officer Kertis on April 17, 2013. Indeed, the
Defendant has displayed a consistent pattern of violent and unlawful behavior that has only escalated in seriousness throughout
the years. The Defendant, who was twenty (20) years old at the time of sentencing, has committed a crime almost every year since
he was twelve (12) years old. (Sentencing Transcript (“S.T”), 9/4/14., pp. 12-15). His criminal history is largely comprised of
assault, drug, and firearm offenses, and the majority of his assaultive offenses involved injury to authority figures. The Defendant
has assaulted teachers, counselors, and youth care workers. (S.T., p. 14). All of the assaults occurred while he was on probation
and supervision for juvenile offenses, and most occurred while he was in placement for juvenile offenses. (S.T., pp. 13-14). One
assault, which occurred while the Defendant was at the Cresson Correctional Facility, involved him inflicting facial fractures on a
counselor whom he had previously assaulted. (S.T., p. 14). The Defendant’s propensity for violence and his disrespect for the law
are only becoming more pronounced with age, and now he has graduated to assaulting and shooting police officers. The
Defendant’s actions indicate an escalating pattern of disrespect and disdain for authority and the law.
The Defendant’s offense conduct at 2013-8642 also involves an aggravated assault on a police officer, which occurred on

February 15, 2013, two (2) months before the Defendant shot Officer Kertis. (G.P.T., p. 17-18). The Defendant backed into a police
vehicle, then assaulted Officer Christyn Zett when she identified herself and approached him. (G.P.T., p. 18-19). The Defendant
proceeded to struggle and fight with the officer, until he managed to break free and flee. (G.P.T., p. 18). When the Defendant was
later apprehended, he told the police that “if he knew all of this was going to happen he would have KO’d her [because] she is just
a girl.” (G.P.T., p. 19). As noted by the Commonwealth at the hearing, the Defendant had an opportunity to reflect on his behavior
after this incident, but, instead, he almost intentionally killed a police officer only two (2) months later.
On April 17, 2013, the Defendant intentionally, and without provocation, engaged in violent behavior that endangered the lives

of several people. The Defendant knew that he was a person not to possess a firearm, yet he carried a loaded gun anyway, and
presumably fled from the police because he did not want them to discover it. The Defendant admitted that he considered putting
his gun to the back of his friend’s head in order to avoid having him pull the car over when the police approached. (G.P.T., p. 16).
The Defendant then fled from the officers before they ever got out of their vehicles. (G.P.T., p. 14). Regardless of whether the
Defendant had an opportunity to fully retreat, the circumstances most certainly did not require him to initiate the use of deadly
force. His actions were unnecessarily aggressive, and it is only a matter of luck that more serious consequences did not result.

This court also carefully considered the impact on the victims in fashioning a sentence tailored to the Defendant’s crimes,
circumstances and potential for rehabilitation. At the sentencing hearing, both officers took the stand and relayed to the court
the profound impact that the incident has had on their lives, careers and families. (S.T., pp. 20-25). Officer Kertis in particular
described the physical and emotional trauma that he suffered as a result of the incident. (S.T., pp. 23-25). Officer Kertis
sustained multiple gunshot wounds to his legs and feet, and he has bullet fragments permanently lodged in his body. (S.T., p. 24);
(G.P.T., pp. 15-16). He still suffers pain and swelling in his wrist as a result of his injuries. (S.T., p. 24). Officer Kertis described
the incident as follows:

As you can see in the video, this isn’t a clear-cut shot on at cops and accidentally hitting. We were ten feet away from
each other. I was on the ground. He decided to turn around from ten feet away and unload his gun on me and advance
on me in order to kill me. If it wasn’t my strong will to survive, I probably would have been dead.

(S.T. 23).

The Defendant’s actions were cold and calculated, as evidenced by the fact that he fired multiple shots into an officer who was
already down on the ground. The Defendant, however, contends that a lesser sentence is warranted because Officer Kertis
ultimately did not suffer serious bodily injury. In this court’s estimation, the Defendant’s behavior was incredibly egregious, and
the fact that he did not kill or more seriously maim or injure this officer should not inure to the Defendant’s favor. The Defendant
caused serious injury to Officer Kertis. He shot Officer Kertis multiple times (G.P.T., pp. 14-15, S.T., p. 20); several of the bullets
are still lodged in Officer Kertis’ leg (S.T., p. 24); the wounds took months to heal (S.T., pp. 16-17); Officer Kertis still experiences
pain daily, and his wrists still swell (S.T., pp. 16, 24); his words at sentencing clearly indicate mental trauma, possibly PTSD,
arising from this incident, (S.T., p. 24), as do the words of Officer Thomas (S.T., pp. 17, 21-22). Simply because Officers Kertis and
Thomas are present to tell the tale, so to speak, does not mean that there was not serious injury inflicted in this case.
This court is permitted to consider the remorse of the Defendant in exercising its sentencing discretion. Here, despite an apology,

this Defendant evinced a complete and utter lack of remorse for his actions. Indeed, the Defendant’s statement to Officer Kertis
at his guilty plea hearing makes clear that the Defendant could not be any less apologetic for his behavior. At the very time when
the Defendant claimed to “accept responsibility” for his actions, he “clearly looked at” Officer Kertis as he was leaving the court-
room, then “clearly stated fuck you, I should have fucking killed you.” (S.T., pp. 23-24) (emphasis added). The court acknowledged
that other court personnel heard the comment made by the Defendant to the victim in the case. (S.T., pp. 30-31). The Defendant
did not deny making the statement and could only offer that he was “under the stress of the moment” of making his guilty plea
when the remark was made. Concise Statement, p. 15. Instead of apologizing to Officer Kertis for nearly taking his life, he essen-
tially told the officer that he should have finished the job. This comment crystallizes the Defendant’s overall attitude toward
the police. Against this backdrop, it is not difficult to understand why the Defendant’s “apology” at sentencing rang hollow
with the court.
The Defendant argues that the sentence was manifestly excessive because it completely forecloses any opportunity for him to

rehabilitate and become a productive member of society. To that end, the court notes that the Defendant spent the majority of his
teenage years in a system that focused solely on the goal of rehabilitation. However, his adjustment to supervision was poor, and he
continued to commit crimes and violate the terms of his probation throughout the course of his juvenile supervision. (S.T., pp.12-15).
While the Defendant may be young, he had appeared in court over thirteen (13) times before he turned eighteen (18). (S.T., p. 15).
Despite substantial time spent in rehabilitative programs, the Defendant has only grown more dangerous and violent. He has
demonstrated through his behavior that he is unwilling to make the transition to a law-abiding citizen, and that, in turn, makes him
a danger to society.
Thus, in determining that an aggregate sentence of 38-79 years of imprisonment was appropriate in this case, the court

considered the Defendant’s young age, mental health issues and opportunity for rehabilitation, but it balanced those factors against
a number of other considerations, including the Defendant’s escalating violent tendencies, failure at prior rehabilitation attempts
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through the juvenile court system, attacks against authority figures, attacks against police officers, the serious nature of the offenses,
the Defendant’s choice to shoot an officer on the ground instead of flee or submit, and the Defendant’s complete and utter lack of
remorse. (S.T., pp. 30-34). For the reasons set forth above, the court found that a substantial period of incarceration was warranted
under the circumstances.
It should also be noted that this court reviewed the Presentence Investigation Report several times prior to the imposition of

sentence (S.T., p. 8), and its sentence was the product of careful thought and deliberation. The Defendant cannot demonstrate that
this court “ignored or misapplied the law, exercised [its] judgment for reasons of partiality, prejudice, bias or ill will, or arrived at
a manifestly unreasonable decision,” and, thus, cannot show that his sentence was manifestly excessive. Accordingly, the sentence
should be upheld.

C. The Court did not Abuse its Discretion in Imposing Sentence.
In his third claim of error, the Defendant asserts that the court abused its discretion in imposing an aggregate sentence because

the court relied on factual discrepancies and failed to account for significant mitigating evidence that was presented. In terms of
factual discrepancies, the Defendant claims that the court erroneously believed that he “could have continued running to avoid
this incident,” that he “was charging at Office Kertis when he fired upon him” and that he knew about the existence of the video
when he gave his confession at the hospital. Concise Statement, pp. 13-14. These arguments are unavailing.
First, even if the Defendant could not continue running to avoid this incident, it would make no difference in the grand scheme

of things. Indeed, the question of whether the Defendant had an opportunity to fully retreat from the incident is irrelevant because
he certainly had more options available to him than opening fire on a fallen police officer. For example, he could have stopped
running and simply surrendered to the authorities. He also could have refrained from using the loaded weapon that he was
illegally carrying. More basically, the Defendant simply could have remained in the vehicle, as his three (3) friends did.
Accordingly, even if the Defendant felt that he was “effectively cornered” by the officers when he opened fire, this fact is not
mitigating in any way.
Secondly, it does not matter whether the Defendant was charging at the officer when he fired at him or whether he merely

turned around and fired his weapon. The Defendant was merely feet away when he fired multiple shots directly at Officer Kertis
while he was lying on the ground. The Defendant was the aggressor, the one who needlessly provoked the use of deadly force, and
the analysis does not change even if he was standing still while he was unloading his weapon on the officer.
Finally, the Defendant claims that his confession was “genuine and not motivated by any knowledge of the evidence in this

matter.” Concise Statement, p.14. The Defendant takes issue with Officer Kertis’ testimony that the Defendant “had to take respon-
sibility for his conduct because the incident was on video,” Id. at 14, and assumingly with this court’s comment that he took respon-
sibility for his actions after watching the video of the incident. (S.T., p. 32). This court was making no comment whatsoever about
the Defendant taking responsibility for a confession. This court does not recall even being aware of a hospital confession, and it
certainly was not considering the confession at the time that its comments were made at sentencing. Again, it does not matter if
the Defendant knew about the video at the time that he made the confession. Even assuming his willingness to confess was
genuine at the time it was made, any significance that fact may have had was substantially diminished by the fact that the
Defendant, at the time of his plea, looked Officer Kertis in the eyes and told him that he “should have fucking killed him.” While
the court did consider the fact that the Defendant pled guilty instead of forcing the Commonwealth into a trial, his “acceptance of
responsibility” loses substantial force in light of his comment to Officer Kertis.
This court did not sentence the Defendant on the basis of the factual issues raised by him in his Concise Statement. Rather, it

sentenced him on the facts and video presented by the Commonwealth, the testimony of the victims, the testimony of the
Defendant, the contents of the Pre-Sentence Investigation, and consideration of the needs of the victims, society and its protection
and the Defendant. 
The Defendant further contends that the court abused its discretion because the sentence fails to account for mitigating

evidence. Stated differently, the Defendant is attempting to argue that this court failed to adequately consider the mitigating
factors he presented. Unfortunately for the Defendant, “an allegation that a sentencing court failed to consider or did not
adequately consider certain factors does not raise a substantial question that the sentence was inappropriate.” Commonwealth v.
Johnson, 961 A.2d 877, 880 (Pa. Super. 2008); Commonwealth v. Edwards, 71 A.3 323 (Pa. Super. 2013) (same). However, even if
the court were to find that a substantial question was raised by this allegation, it would still fail on the merits.
The court meaningfully considered the arguments made by counsel, as well as the Defendant’s statements, at the time of

sentencing and at the reconsideration hearing on December 12, 2014. In fashioning its sentence, the court took into account the
Defendant’s troubled upbringing and the fact that both of his parents have been incarcerated for the majority of his life. The court
also considered the Defendant’s substance abuse history, mental health issues, and the fact that he was allegedly under the influ-
ence of controlled substances at the time of the shooting incident.
The court gave meaningful consideration to all of the mitigating evidence and arguments presented, but it ultimately disagreed

that the mandatory minimum sentence of 20-40 years at one count was appropriate in this case. In making that finding, the court
considered the serious and troubling nature of the offenses; the Defendant’s criminal history, background, and characteristics; his
total lack of remorse; the powerful victim impact testimony; the need to protect the public from the Defendant’s conduct; and the
need to promote adequate deterrence. Accordingly, for all these reasons, the court did not abuse its discretion in imposing an
aggregate sentence of imprisonment ranging from 39-78 years.

D. The Sentence Does Not Violate the Eighth Amendment. 
Relying on cases like Miller v. Alabama, 132 S.Ct. 2455, 2463 (2012), Roper v. Simmons, 543 U.S. 551, 571 (2005), and Graham

v. Forida, 130 S.Ct. 2011 (2010), the Defendant argues that “it is a violation of the principle of proportionality under the Eighth
Amendment of the United States Constitution to sentence the Defendant to 39-78 years of incarceration . . . where his entire crim-
inal history is based on juvenile offenses that were committed when the Defendant was constitutionally entitled to a presumption
of diminished culpability.” Concise Statement, p. 11-13. The Defendant asserts that, simply because he failed to be rehabilitated
through the juvenile system, does not mean that he cannot be rehabilitated through the state correctional system. Id. at 12.
This argument is without merit. The holdings in Miller, Roper, and Graham, supra, have no applicability to the instant case as

the Defendant was not a juvenile at the time that he committed the crimes for which this court sentenced him. Additionally, the
Defendant was not sentenced to a mandatory life sentence without the possibility of parole, the underlying factual bases of the
aforementioned cases. To that end, courts have held that the use of juvenile adjudications as predicate offenses for recidivist-
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statute purposes does not violate the Eighth Amendment’s ban on cruel and unusual punishment as contemplated by various
United States Supreme Court decisions, including Miller. See e.g, United States v. Hoffman, 710 F.3d 1228, 1233 (11th Cir. 2013)
(per curiam) (stating that “[n]othing in Miller suggests that an adult offender who has committed prior crimes as a juvenile should
not receive a mandatory life sentence as an adult, after committing a further crime as an adult”); United States v. Orona, 724 F.3d
1297, 1309–1310 (10th Cir. 2013); United States v. Hunter, 735 F.3d 172, 176 (4th Cir. 2013) (explaining that Miller was inapplicable
in a case where the defendant, an adult sentenced to mandatory term of life imprisonment without parole, was not being punished
for a crime he committed as a juvenile because sentence enhancements do not themselves constitute punishment for the prior
criminal convictions that trigger them, but was being punished for the recent offense he committed at an age that rendered him
responsible for his actions).
If the use of the juvenile adjudications that trigger the imposition of mandatory life sentences without parole as an adult does

not violate Miller, then the use of the Defendant’s juvenile adjudications in the calculation of his prior record score to sentence him
to less than a life sentence similarly creates no Miller issue in this case. Furthermore, although the Defendant argues that the
sentence creates Eighth Amendment issues in light of his Depression, Bipolar Disorder, and Attention Deficit Disorder, the court
disagrees. At the sentencing hearing, the court directly addressed his mental health condition and stated the following:

This kind of behavior cannot happen. And I understand you have a mental illness. I’m the Mental Health Court Judge
in this Court. Okay? I deal with people that have mental illness all the time, and there’s a lot of people that work
through that. Your behavior, I have not seen an attempt to work through that. Your behavior has escalated over the
years. Okay? You’ve been treated, and yet you’re still lashing out, lashing out, lashing out at authority figures, getting
more and more violent as you progress through the years.

Were you really committed to changing the mental health? Were you committed to taking medication? Were you
committed to going through treatment? My guess is no. You were committed to having guns and drugs on the street
and living that life-style. There are an awful lot of people out there, sir, that have had your same kind of story. And
there’s no doubt you’ve been dealt some hard breaks by life. Okay? But there’s an awful lot of those same people
that make it, that don’t turn to the streets, that don’t turn to having guns, that certainly don’t turn to trying to murder
police officers, people whose job and function is to put their life on the line every single day to protect us . . . . And
yet you turned to deliberately murder one of those officers . . . That is the greatest affront to the justice system. And
it simply cannot be tolerated.

(S.T., pp. 33-34).

“The Eighth Amendment does not require strict proportionality between crime and sentence. Rather, it forbids only extreme
sentences which are grossly disproportionate to the crime.” Commonwealth v. Hall, 549 Pa. 269, 701 A.2d 190, 209 (1997) (quoting
Harmelin v. Michigan, 501 U.S. 957, 1001, 111 S.Ct. 2680, 115 L.Ed.2d 836 (1991)). Considering the circumstances as a whole, the
Defendant’s sentence was not extreme or grossly disproportionate to his crimes. He intentionally and deliberately tried to kill a
police officer and then later stated that he should, in fact, have killed him. The Defendant also stated that he wished he would have
inflicted more serious injury upon Officer Zett, the victim at case 2013-8642, when he had the chance. Thus, while the court gave
due weight and consideration to the Defendant’s age, mental health issues, and his potential for rehabilitation, his pattern of
escalating and violent behavior, combined with the gravity of his offenses, his complete lack of remorse, and his defiant, violent
and assaultive attitude toward authority, all serve to demonstrate that he is unwilling to abandon his criminal lifestyle and live a
law-abiding life. The Defendant has shown himself to be danger to society, and the need to protect the public is, thus, substantial
in this case. A serious period of incarceration is also necessary to have any meaningful impact on deterrence. For all the afore-
mentioned reasons, the sentence should be upheld.

III. CONCLUSION
For all of the foregoing reasons, the Defendant’s allegations of error are all without merit. The Defendant has failed to raise a

substantial question that his sentence is inappropriate under the Sentencing Code. In the alternative, the aggregate sentence of
39-78 years of imprisonment is not manifestly excessive, and the court did not abuse its discretion in fashioning its sentence. The
sentence also did not violate the proportionality principles set forth in the Eighth Amendment of the United States Constitution.
Accordingly, the sentence should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: April 23, 2015
1 At 2013-8642, the Defendant received a sentence of 33-66 months of incarceration at Count 1 (Aggravated Assault), and a period
of 1-2 years of incarceration consecutive, at Count 2 (Resisting Arrest). No further penalty was imposed at the remaining counts.
At 2012-12173, the Defendant received a 42-84 month sentence of incarceration at Count 1 (Carrying a Firearm without a License),
and a consecutive 3-6 year period of incarceration at Count 2 (PWID). No further penalty was imposed at the remaining counts.
Per the Defendant’s agreement with the Commonwealth, the sentences at 2013-8642 and 2012-12173 were ordered to run concur-
rently with the sentence imposed at 2013-8568.

Commonwealth of Pennsylvania v.
Theresa Carroll

Criminal Appeal—Sufficiency—Weight of the Evidence—Arson—Surprise Expert Testimony—Intent to Cause a Fire—
Witness Credibility

Opening the door to a fact witness by asking about the cause of the fire meant no unfair surprise as the court certified the
witness as an expert.
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No. CC 2013-14220. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—May 5, 2015.

OPINION
This is a direct appeal from the Judgment of Sentence entered on October 22, 2014, following a jury trial that took place between

July 23, 2014 and July 25, 2014. The Defendant was convicted of Arson-Intent to Collect Insurance (18 Pa. C.S.A. §3301(c)(3));
Insurance Fraud (18 Pa C.S.A. §4117(a)(2)); and Failure to Control or Report a Dangerous Fire (18 Pa. C.S.A. §3301(e)(2)). The
Defendant was sentenced to a period of incarceration of twenty-four (24) to forty-eight (48) months. She was not RRRI eligible.
Following her incarceration, she was sentenced to a two (2) year period of probation. The Defendant was also ordered to partici-
pate in mental health and drug/alcohol treatment, and she was to pay $27,600.10 in restitution to her insurance company. She
received 302 days of credit for time already served. The Defendant filed a timely post-sentence motion, which was argued and
denied on November 12, 2014. This timely notice of appeal followed.
On February 5, 2015, the Defendant filed her Statement of Errors Complained of upon Appeal, (“Concise Statement”), raising

the following three (3) issues for review:

1. The evidence is insufficient to support the guilty verdicts in this case. Specifically, the Commonwealth failed to prove
that Ms. Carroll acted intentionally in relation to starting the fire at her home. The Commonwealth’s ‘experts’ provided
three theories of how the fire started: one report says “unknown,” another says it started from a smoldering cigarette,
and the third is that it was an open flame. When two equally reasonable and mutually inconsistent inferences can be
drawn from the same set of circumstances, a jury may not be permitted to guess which inference it will adopt, especially
when one of the two guesses may result in depriving a defendant of his life or liberty. When the Commonwealth offers
evidence consistent with two opposing propositions, it proves neither. Commonwealth v. New, 47 A.2 450 (Pa. 1946);
Commonwealth v. Paterick, 361 A.2d 715 (Pa. Super. 1976).

2. In the alternative, the guilty verdicts are against the weight of the evidence presented, such that a new trial should be
awarded so that justice may be given another opportunity to prevail. Specifically, the evidence presented showed that it
was just as likely that the fire was accidentally started as it was started intentionally by Ms. Carroll. Moreover, in light of
the circumstances surrounding Ms. Carroll and the situation in which she found herself, a guilty verdict should shock the
conscience of the court. A new trial should therefore be awarded.

3. The trial court erred in permitting Donald Brucker to testify as an expert despite the fact that the defense was never
provided with his qualifications or any expert report from the witness. The witness provided surprise testimony that the
defense did not have the opportunity to rebut with its own expert. This should have been remedied with a mistrial or at
a minimum by striking the testimony from the record.

(Concise Statement, pp. 3-4).

The Defendant’s contentions are without merit, and, for the reasons that follow, the verdict and sentencing in this case should be
upheld.

I. FACTUAL BACKGROUND
On May 20, 2012, between 1:00 p.m. and 1:30 p.m., Fred Green noticed his next-door neighbor, Defendant Theresa Carroll,

leaving her residence at 2121 Village Drive, in Wilkinsburg, Allegheny County, PA. (Trial Transcript, Volume 1 (“TT1”), 7/23/14,
pp. 73-75, 80, 84, 86, 88,116). Through his dining room window, Mr. Green saw the Defendant walking down the street, past the
front of his home. (TT1, pp. 75-77, 80). Approximately thirty (30) minutes later, while out in his back yard, Mr. Green noticed smoke
coming from the Defendant’s second floor window. (TT1.,pp. 75-76, 84). At first, Mr. Green thought that the smoke was a “figment
of [his] imagination.” (TT1, pp. 75-76). To convince himself that what he was seeing was real, he asked his wife if she also saw the
smoke coming from the Defendant’s second floor window. (TT1, pp. 75-76).
Mrs. Green had gotten home from church sometime between 1:00 p.m. and 1:30 pm. that afternoon, and she was sitting outside

in the backyard with her husband when he alerted her to the smoke that was escaping through the Defendant’s window. (TT1, pp.
87-90). She was in the backyard for no more than ten (10) minutes before she confirmed to her husband that she also saw the smoke
coming from the Defendant’s window. (TT1, pp. 75-76, 87-88, 90). Mr. Green knew that the Defendant was not at home because he
had seen her leave her house approximately thirty (30) minutes prior to him seeing the smoke, and he had not seen anyone enter
or leave the Defendant’s home since that time. (TT1, pp. 75-76). Mrs. Green called 911, and the fire department arrived within ten
(10) to fifteen (15) minutes. (TT1, pp. 75-77, 88).
While the authorities and firefighters were being dispatched to her residence, the Defendant was at West Penn Hospital. She

had not been feeling well and believed that she was pregnant, even though she previously had undergone a tubal ligation. (TT1,
pp. 93-97). Sometime between 12:30 and 1:00 p.m. that afternoon, the Defendant had called Tiffani Best, her good friend from high
school, and asked if she could come to the hospital. (TT1, pp. 92-93). By the time Ms. Best arrived at the hospital approximately
twenty (20) to twenty-five (25) minutes later, the Defendant was being released. (TT1, pp. 93-94). Ms. Best was unaware of whether
the Defendant had official discharge paperwork in her possession, but she did notice that the Defendant was carrying a bag. (TT1,
pp. 99-100). Ms. Best agreed to drive the Defendant home, and, on their drive, the Defendant told Ms. Best that she was going to
seek treatment at another hospital because she thought that she had been incorrectly diagnosed as not being pregnant at West Penn
Hospital. (TT1, pp. 94-97); (TT, Volume 2 (“TT2”), 7/24/14, p. 64); (TT, Volume 3 (“TT3”), 7/25/14, p. 50). However, as Ms. Best’s
vehicle turned onto the Defendant’s street, the two women saw numerous emergency responders at the Defendant’s home. (TT1,
p. 95). Although the house was no longer on fire when the women arrived, “you could still smell the smoke in the air.” (TT1, p. 95).
Ms. Best stated that the Defendant appeared to be “surprised” by the scene at her home. (TT1, pp. 101, 106, 108). The women

had to wait a few minutes before they were able to walk through the property. (TT1, pp. 100, 113-114). When they entered, Ms. Best
noted that the house appeared to look the same as it did when she had last visited earlier that year. (TT1, pp. 101, 108). It did not
appear that any items of significance had been removed from the residence, as there were still photographs on the table and
diplomas and certificates hanging on the walls. (TT1, pp. 102-03).
A total of sixteen (16) firefighters ultimately responded to the fire at the Defendant’s residence. (TT1, p. 60). The authorities

investigated the debris in and around the premises and determined that the fire started in the Defendant’s second-floor bedroom.
(TT1, pp. 65, 125-28, 132-36,156). The investigators observed two (2) distinct and independent burn areas in that room, which
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raised red flags in their investigation. The two (2) distinct and independent burn areas indicated that the fire was not caused acci-
dentally. (TT1, pp. 59, 69). The two (2) areas of fire damage occurred to the left of a brown computer stand and on the left-hand
side of the mattress near the foot of the bed in the Defendant’s room. (TT1, pp. 128-29). The investigators also found paper towels
that had been placed over a burner on the electric stove, which had been turned on and not turned off when the Defendant left the
residence. (TT1, pp. 143-44, 147). The paper towels showed evidence of charring. (TT1, p. 147).
The Fire Marshalls ultimately concluded that the fire did not have any accidental or natural origins. Rather, two (2) Fire

Marshalls investigating the fire both concluded that the fire at the Defendant’s home was started by an open flame device, like a
lighter, candle, or match. (TT1, pp. 115, 149, 154); (TT2, pp. 6-16, 22-23, 40-45).
The Defendant later submitted an insurance claim to Allstate insurance company for the damage that was caused by the May

20, 2012 fire. (TT2, p 73). During insurance company’s investigation of her fire damage claim, the Defendant never indicated that
the fire could have been started accidentally, and instead accused several other people of starting the fire. (TT2, pp. 83, 96-97). The
Defendant’s homeowner insurance claim was denied after she underwent an examination under oath by the company. (TT2, pp.
82-101). The Defendant’s claim was denied based on “[m]aterial misrepresentations made by the insured in making the claim and
the intentional acts of an insured person.” (TT2, pp. 100-01).

II. DISCUSSION
A. The Evidence Was Sufficient to Support the Defendant’s Convictions for Arson, Fraud, and Failure to Report or Control a Fire.
The standard of review for evaluating challenges made to the sufficiency of the evidence is well-settled. “Evidence will be

deemed sufficient to support the verdict when it establishes each material element of the crime charged and the commission
thereof by the accused, beyond a reasonable doubt.” Commonwealth v. Smith, 853 A.2d 1020, 1028 (Pa. Super. 2004). “Where the
evidence offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law.” Id.
In analyzing challenges to the sufficiency of evidence, the reviewing court must “assess the evidence and all reasonable infer-

ences drawn therefrom in the light most favorable to the verdict-winner” and “determine whether there is sufficient evidence to
enable the fact finder to have found every element of the crime beyond a reasonable doubt.” Commonwealth v. Evans, 901 A.2d
528, 532 (Pa. Super. 2006). In performing this function, the reviewing court may not weigh the evidence and substitute its
judgment for the fact-finder. Id. at 532. “[A]lthough a conviction must be based on more than mere suspicion or conjecture, the
Commonwealth need not establish guilt to a mathematical certainty.” Commonwealth v. Adams, 385 A.2d 525, 526 (Pa. Super. 1978).
As one court explained,

the facts and circumstances established by the Commonwealth need not preclude every possibility of innocence
[and] [a]ny doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak
and inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances. The
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means
of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be evaluated and
all evidence actually received must be considered. Finally, the finder of fact while passing upon the credibility of
witnesses and the weight of the evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Estepp, 17 A.3d 939, 943-44 (Pa. Super. 2011) (emphasis added).

As noted, the Defendant argues that the evidence was insufficient to support her convictions because “the Commonwealth failed
to prove that she intentionally started the fire at her home.” (Concise Statement, p. 2). In her Concise Statement, the Defendant
alleges that the “Commonwealth’s ‘experts’ provided three theories of how the fire started: one report says “unknown,” another
says it started from a smoldering cigarette, and the third is that it was an open flame.” (Id.) She claims that the Commonwealth
offered “reasonable and mutually inconsistent” conclusions that could be drawn from the evidence,” and that because “the
Commonwealth offered evidence consistent with two opposing propositions, it proved neither.” (Id.)
The Defendant’s argument has no merit because it grossly mischaracterizes the evidence at trial and the manner in which it

was presented. The Commonwealth did not present three (3) “experts” who offered conflicting theories as to the cause of the fire.
The first “report” to which the Defendant cites is nothing more than a “Proof of Loss” statement that was filed by the Defendant’s
mortgage company on January 24, 2013. (TT2, pp. 97, 99, 102, 112). Although it stated that the cause of the fire was “unknown,”
the Proof of Loss statement was not any type of official arson investigation report, but rather an insurance document that the mort-
gage company was required to submit when the claim for the May 20, 2012 fire was initially denied. (TT2, p. 99). No explanation
was provided for the listed cause of “unknown”, which could have been because the mortgage company had not yet been made
aware of the results of the official investigation. Certainly, the mortgage company did not conduct its own examination or investi-
gation into the cause of the fire. In any event, the proof of loss statement was not an expert report in any way, and the
Commonwealth did not rely on this document to establish the cause of the fire.
The second report to which the Defendant refers is the one authored by Lieutenant Hartlap, who stated that the fire was caused

by a “smoldering cigarette.” (TT1, pp. 68-70). Lieutenant Hartlap is a firefighter whose role is to suppress fires, not investigate
them. (TT2, p. 51). The Commonwealth did not present Lieutenant Hartlap as a witness, expert or otherwise, and it did not
introduce his report into evidence. The report was only made known to the jury by way of the defense making reference to it
during its cross-examinations of firefighter Mark Koutavas and Fire Marshalls Donald Brucker and Tim Smoley. (TT1, pp. 67-70,
154); (TT2, p. 49) The report was offered as Defense Exhibit B, and the Defendant was the party that relied on this report to argue
that the fire could have been caused by a cigarette. Again, this evidence was not offered by the Commonwealth as to the cause of
the fire.
Accordingly, the first two “reports” to which the Defendant cites were not introduced by the Commonwealth for the purpose of

establishing the cause of the fire, and the Commonwealth never attempted to suggest that the cause of the fire was either unknown
or accidental, as suggested in those documents. The Commonwealth pursued only one (1) theory at trial, and that theory was that
the Defendant intentionally set fire to her home in order to collect insurance money so that she could avoid foreclosure. The
evidence that was presented by the Commonwealth in support of this theory was more than sufficient to sustain the convictions in
this case.
Indeed, through the expert testimony of two (2) highly trained and experienced Fire Marshalls, the Commonwealth provided

compelling evidence that the fire was caused intentionally by an “open flame device,” such as a lighter, candle, or match. (TT1,
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pp. 115, 149, 154); (TT2, pp. 6-16, 22-23, 40-45).
At the time of trial, Chief Deputy Fire Marshall Donald Brucker had been a firefighter for over thirty (30) years and had been

with the Allegheny County Fire Marshall’s Office for approximately seventeen (17) years. (TT1, pp. 115, 149). He testified that
he had investigated approximately 2,000 fires during the course of his career, and, of the fires he had investigated, approximately
36-38% were arson-related. (TT1, p. 149). Fire Marshall Brucker further stated that he received extensive training in fire investi-
gations and had observed between 50-70 fire demonstrations that involved a known cause and origin. (TT2, p. 9). He was certified
by the National Association of Fire Investigators, which recognizes “advanced knowledge in the field of fire and explosion
investigations.” (TT2, p. 14). He also was an “accelerant K-nine detection handler with the Bureau of Alcohol, Tobacco, Firearms,
and Explosives” for eleven (11) years. (TT2, p.11). Before he took a supervisory role, Fire Marshall Brucker rendered at least 200
opinions per year on the causes and origins of fires. (TT2, p. 10). He also authored articles on fire investigations, which were
published in peer reviewed trade periodicals. (TT2, p. 15). At the time of the trial, Fire Marshall Brucker testified that he was
still participating in about 30-40% of fire investigations in some capacity. (TT2, pp. 10, 15). During his career, he was recognized
as an expert in court anywhere from 20-30 times a year, and he could only recall one occasion early on in his career when he was
not qualified as an expert. (TT2, pp. 11-13).
Based on this substantial training and experience, as well as his observations of the damage to the home, the physical

evidence, and the timeframe, Chief Deputy Fire Marshall Brucker concluded that the fire was not accidentally caused by a
lit cigarette, but rather by an “open flame” like “a lighter.” (TT1, p. 154); (TT2, pp. 16, 23). He explained at great length the
reason why, given the timing and circumstances, a smoldering cigarette would not be able to cause the type of damage that
was present in the Defendant’s home, and he held his opinions to a reasonable degree of certainty within his field. (TT2, pp.
23-25).
The Commonwealth also presented the testimony of Deputy Fire Marshall Smoley, who testified that he has worked with the

Allegheny County Fire Marshall’s Office for four (4) years. As he explained it, his role is to “investigate the origin and cause of the
fire”, and he is certified in the Commonwealth of Pennsylvania as a fire investigator. (TT2, p. 30). Fire Marshall Smoley is also
certified through the International Association of Fire Investigators as a fire investigation technician. (TT2, p. 30). He has had
extensive education and training in the field of fire investigation, and he has personally investigated between 400-500 fires during
his time as Fire Marshall. (TT2, pp. 31-33, 50). He also has been recognized as an expert in fire investigations about five (5) or six
(6) times in the Court of Common Pleas of Allegheny County. (TT2, p. 34).
Based on his training and experience, as well as his personal observations of the fire damage and the timeframe involved,

Deputy Fire Marshall Smoley concluded that the fire was not caused accidentally by a cigarette. (TT2, pp. 35-41). He acknowl-
edged that cigarette butts were found on the bed, but he ruled out those cigarettes as a potential ignition source because the “time-
frame [wasn’t] consistent with a cigarette fire.” (TT2, pp. 40-41). He explained that it was very difficult to ignite a couch or
mattress with a cigarette, and that the fire damage caused to the Defendant’s room could not be replicated by a cigarette-started
fire within the short timeframe involved. (TT2, pp. 41-42). Fire Marshall Smoley also testified that the two different burn patterns
that were found in the room indicated that there were two independent areas of origin. (TT2, p. 44). This was a significant finding
for Deputy Fire Marshall Smoley, who testified that it is not common to find [two independent areas of origin] in an accidental fire.
(TT2, p. 45). Based on his investigation, he concluded that “these two particular fires were the result of the use of an open flame
device” like “a lighter, match, or candle.” (TT2, p. 45).
It is clear that the expert witnesses presented by the Commonwealth shared the opinion that the fire was caused by an open-

flame device, like a lighter, and they both agreed that the two (2) independent burn patterns made it highly unlikely that the fire
was started accidentally. Their background, training, and experience, combined with the observations made during their investi-
gations, established that the fire could not have been caused by a cigarette, appliance or electrical wiring malfunctions, or other
natural causes. In this regard, the court notes that the expert testimony that the fire was not caused by a cigarette was bolstered
by the Defendant’s own testimony. The Defendant explained that she was very careful when she disposed of her cigarettes and that
she was not the type of person that would finish a cigarette and throw it anywhere in the bedroom. (TT3, pp. 54-55). She saved
the tobacco from her cigarettes, and she dismissed the idea of the fire starting because she was careless in extinguishing her
cigarettes. (TT3, pp. 54-55).
In addition to the expert testimony that was presented, there was further evidence presented that also indicated that the

Defendant intentionally started a fire in her home for the purpose of collecting insurance money. Specifically, the Commonwealth
presented evidence that the Defendant was financially motivated to start the fire in her home because she was on the brink of fore-
closure. Evidence presented at trial showed that the Defendant was behind on her mortgage at the time of the fire on May 20, 2012
and that the last time that she was current on her payments was in October of 2011. (TT2, pp. 125-26). The Defendant had been
behind on her mortgage payments for many years, and the bank had previously initiated foreclosure proceedings in 2008. (TT2,
pp. 125-28).
On May 11, 2012, the Defendant received a letter from the bank indicating that she was required to pay $3,778.00 imme-

diately or be subject to foreclosure. (TT2, pp. 89, 129); (TT3, p. 20). The Defendant was able to write the bank a $3,000 check
on May 16, 2012 because she was in possession of proceeds from a homeowners insurance claim. The Defendant’s roof had
collapsed on May 8, 2012, and she received approximately $7,000 from her insurance company to fix the damage. (TT3, pp.
20-21, 35). The evidence presented at trial showed that the $3,000 check written on May 16, 2012 did not bring the
Defendant’s mortgage current because the Defendant received another letter from the bank less than two (2) weeks later,
stating that she owed another $3,300 in mortgage arrears and had to make a payment immediately. (TT2, p. 95-96). On May
30, 2012, the Defendant sent the bank another check for $3,000, which presumably represented the remainder of the $7,000
check that she had received from her insurance company for her May 8, 2012 claim. (TT2, pp. 124). The court notes that the
Defendant’s receipt of $7000 for her May 8, 2012 claim illustrates her knowledge that she could obtain a large sum of money
from the insurance company for damage to her home.
While the Defendant testified on her own behalf and denied setting the fires in her home, it appears that the jurors rejected her

testimony, which was certainly their province to do. The Defendant’s testimony lacked credibility and did not have the “ring of
truth” for several reasons. First, the Defendant gave conflicting statements regarding a number of issues. For example, she
provided two (2) different reasons for why she left her home at the time that the fire started. She told Detective Castanzo and her
good friend, Tiffani Best, that she went to the hospital because she had stomach pains and believed that she was pregnant, a belief
that did not seem reasonable in light of the fact that she had undergone a tubal ligation within the previous six (6) months. (TT1,
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pp. 93-97); (TT2, p. 64). However, the Defendant told Brendan Barrett, the claims analyst from Allstate Insurance Company, that
she had gone to the hospital because she was “spitting up fluids.” (TT2, pp. 69-70, 82).
The Defendant also provided conflicting explanations for why she supposedly used her stove to light her cigarette, which was

her explanation for why one burner on the stove was turned on when she left her home. Despite the fact that the fire investigators
recovered more than four (4) lighters in her bedroom (TT1, pp. 138-139,141), the Defendant told Mr. Barrett that she used the stove
because she could not find any lighters in her house. (TT2, p. 79). At trial, however, after the evidence of the recovery of four (4)
lighters was presented, she testified that she used the stove because the lighters were difficult to operate and had to be “jump-
started.” (TT3, pp. 51-52).
The Defendant’s credibility was also at issue as a result of her attempts to assign blame for the starting of the fires in her home.

In fact, the Defendant laid blame on multiple individuals who stood to gain nothing by setting her home ablaze. She accused numerous
people of having keys and access to her home, including (i) her good friend Tiffani Best, who had picked her up from the hospital
on the day of the incident, (ii) Andy Corona, the insurance adjuster from her May 8, 2012 claim, and (iii) a local preacher who
allegedly caused her to suffer a grease fire injury on her hands and chest when he was trying to “get some sex” from her in October
of 2011. (TT3, pp. 40, 60-61).
During her interview with Mr. Barrett, the Defendant was adamant that someone else started the fire, and she testified that she

thought Detective Castanzo and Tiffani Best were “conspiring and plotting against” her. (TT2, p. 99); (TT3, p. 49, 112). Prior to the
trial in this case, the Defendant had even sent Ms. Best a series of angry emails accusing her of setting her house on fire. (TT1, pp.
110, 112). Ms. Best forwarded one of the emails to Richard Pompey, an investigator from Allstate Insurance Company, because at
that point, she felt that the Defendant needed help for a mental health condition. (TT1, pp. 100, 110). Additionally, the Defendant
accused Mr. Corona of leaving a “silver detonator” in her home which started the fire, and she also placed blame on the local
preacher although she did not specify why. (TT2, pp. 96-97); (TT3, pp. 34, 40, 61).
Pursuant to 18 Pa. C.S.A. § 3301 (c) (3), the Defendant is guilty of Arson with the Intent to Collect Insurance if she: (i) inten-

tionally started a fire or caused an explosion, whether on her own property or on that of another and (ii) did so with the intent of
destroying or damaging any property, whether her own or another person’s, to collect insurance for such loss. Pennsylvania
Suggested Standard Jury Instructions (Criminal) §15.3301A (2012).
Pursuant to 18 Pa. C.S.A. § 4117(a) (2), the Defendant is guilty of committing Insurance Fraud if: (i) she presented or caused to

be presented to an insurer or self-insured, a statement forming a part of or in support of an insurance claim; (ii) the statement
contained false, incomplete, or misleading information concerning any fact or thing material to the claim, and (iii) the Defendant
acted knowingly and with intent to defraud the insurer or self-insured. Pennsylvania Suggested Standard Jury Instructions
(Criminal) §15.4117A (2012).
Pursuant to 18 Pa. C.S.A. § 3301(e) (2), the Defendant is guilty of Failing to Control or Report a Dangerous Fire if she: (i) knew

that a fire was endangering the life or property of another person, (ii) failed to take reasonable measures to put out or control the
fire, when she could have done so without substantial risk to herself, or to give a prompt fire alarm, and (iii) that the fire was
started, even though lawfully, by the Defendant . . . or on property in the Defendant’s custody or control. Pennsylvania Suggested
Standard Jury Instructions (Criminal) §15.3301D (2012).
Based on the facts and evidence outlined previously, and the law laid out above, it is clear that there was sufficient evidence for

the jury to find the Defendant guilty beyond a reasonable doubt of each of the charged offenses. Although the Defendant testified
that she was not responsible for the fire, the jurors ultimately did not find her testimony to be credible, and they rejected her
version of events after having had the opportunity to assess her demeanor and evaluate her testimony. The Defendant’s argument
ultimately seeks to attack the credibility determinations made by the fact-finder, and it is well-established that such attacks
warrant no relief on appeal. See Commonwealth v. Johnson, 910 A.2d 60, 65 (Pa. Super. 2006) (“The law is well-settled that a
sufficiency argument that is founded upon a mere disagreement with the credibility determinations made by the fact finder, or
discrepancies in the accounts of the witnesses, does not warrant the grant of appellate relief, for it is within the province of the fact
finder to determine the weight to be accorded each witness’s testimony and to believe all, part, or none of the evidence introduced
at trial.”) (internal quotations omitted).

It was the fact-finder’s function to weigh the evidence and determine its credibility, and the evidence is not rendered insuffi-
cient simply because the jurors credited the Commonwealth’s evidence and rejected the Defendant’s version of events. The
Commonwealth maintained its position that the fire was intentionally started by the Defendant, using an open flame device, for the
purposes of collecting an insurance payout. The Commonwealth did not at any point attempt to suggest that the cause of the fire
was unknown or attributable to a cigarette. Accordingly, because the evidence presented at trial, when viewed in the light most
favorable to the Commonwealth as verdict winner, was more than sufficient to establish the Defendant’s guilt beyond a reasonable
doubt as to each offense, the Defendant’s first contention is meritless, and her convictions should be upheld.

B. The Verdict was not Against the Weight of the Evidence.
In the alternative, the Defendant argues that the verdicts are against the weight of the evidence, because “the evidence pre-

sented showed that it was just as likely that the fire was accidentally started as it was started intentionally by Ms. Carroll.”
(Concise Statement, p. 2). The Defendant argues that “in light of all the circumstances surrounding Ms. Carroll and the situa-
tion in which she found herself, a guilty verdict should shock the conscience of the court” and a “new trial should therefore be
awarded.”

The standard of review for a challenge to the weight of the evidence is well-settled:

The finder of fact is the exclusive judge of the weight of the evidence as the fact finder is free to believe all, part, or
none of the evidence presented and determines the credibility of the witnesses. See Commonwealth v. Champney, 832
A.2d 403, 408 (Pa. 2003), cert. denied, 542 U.S. 939 (2004). As an appellate court, we cannot substitute our judgment
for that of the finder of fact. See id. Therefore, we will reverse a jury’s verdict and grant a new trial only where
the verdict is so contrary to the evidence as to shock one’s sense of justice. See Commonwealth v. Passmore, 857 A.2d
697, 708 (Pa. Super. 2004), appeal denied, 868 A.2d 1199 (Pa. 2005). Our appellate courts have repeatedly emphasized
that “[o]ne of the least assailable reasons for granting or denying a new trial is the lower court’s conviction that the
verdict was or was not against the weight of the evidence.” Commonwealth v. Forbes, 867 A.2d 1268, 1273 (Pa. Super. 2005)
(internal quotes omitted).
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Commonwealth v. Rabald, 920 A.2d 857, 860 (Pa. Super. 2007).

The Defendant’s argument has no merit. For all the reasons discussed above, the evidence presented at trial did not show that
it was “just as likely” that the fire was caused accidentally. To the contrary, the physical evidence, when considered in light of the
timetable between when the Defendant left her home and when the smoke of the fire was able to be seen, is compelling evidence
against the possibility that the fire was started accidentally by a cigarette. The jury, as fact-finder, was exclusively responsible for
weighing the evidence and making credibility determinations, and the verdicts should not be overturned merely because the jury
rejected the Defendant’s version of events. Substantial evidence was presented at trial that, if believed, proves the Defendant’s
guilt beyond a reasonable doubt, and the verdicts should, therefore, be upheld.
The court notes that it cannot meaningfully address the remainder of the Defendant’s argument as the court is unclear as to

what the Defendant means when she says that the verdict should shock the conscience because of the “circumstances” and the
“situation” in which she “found herself.” See Concise Statement, p. 3. If she is referring to her inability to pay her mortgage, the
court would note that this “circumstance” supports her conviction and does not make the jury’s verdict a shock to its conscience.
If the Defendant is referring to her mental health issues, then, again, the court is not shocked at the verdict, but fully understands
why the jury rejected her rambling, non-sensical testimony in favor of the Commonwealth’s expert-driven case.
Sufficient evidence, weighed by the jury in favor of the Commonwealth, supports the Defendant’s convictions on all charges.

The jury’s verdict, and this court’s sentence, should be upheld.

C. This Court did not Err in Allowing Chief Deputy Fire Marshall Donald Brucker to Testify as an Expert Witness.
“Generally speaking, the admission of expert testimony is a matter left largely to the discretion of the trial court, and its

rulings thereon will not be reversed absent an abuse of discretion.” Commonwealth v. Watson, 945 A.2d 174,176 (Pa. Super. 2008).
“An abuse of discretion may not be found merely because an appellate court might have reached a different conclusion, but
requires a result of manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly
erroneous.” Commonwealth v. Harrell, 65 A.3d 420, 430 (Pa. Super. 2013). As one court noted, an “expert’s testimony is admissible
when it is based on facts of record and will not cause confusion or prejudice.” Commonwealth v. Brown, 596 A.2d 840, 842 (Pa.
Super. 1991), appeal denied, 616 A.2d 982 (Pa. 1992).
The Defendant avers that this court erred by allowing Chief Deputy Fire Marshall Brucker to testify as an expert because the

defense was “never provided with his qualifications or any expert report.” Concise Statement, p. 3. She claims that Fire Marshall
Brucker provided “surprise testimony that the defense did not have the opportunity to rebut with its own expert.” Id. The
Defendant’s allegation of error is without merit.
As this court noted at the time of trial, Fire Marshall Brucker was permitted to testify as an expert because (i) the defense

opened the door to the admission of his opinion as to the cause of the fire and (ii) the nature of his testimony did not unfairly
surprise or prejudice the defense. (TT2, pp. 4-5, 17-22). Indeed, the Commonwealth did not intend to offer Fire Marshall
Brucker as an expert when it first called him as a witness. On direct examination, the Commonwealth only elicited fact testi-
mony relating to his observations at the Defendant’s home and his actions on the day of the incident. (TT1, pp.114-147). The
Commonwealth only sought to qualify him as an expert after the defense asked him questions on cross-examination that were
designed to elicit his opinion as to cause of the fire. (See TT1, pp. 153-54: “Do you agree that the mattress was set aflame by a
cigarette?” “How do you believe the mattress was set aflame?” “So if Lieutenant Hartlap wrote in his report that the heat source
was a cigarette, you would disagree with that?”). In response to these defense questions on cross-examination, Fire Marshall
Brucker provided his opinion that a cigarette did not start the fire. (TT1, pp. 153-54). He indicated that the fire was the result
of an open flame. (Id.).
While the defense solicited Fire Marshall Brucker’s opinion on cross-examination, there was no defense questioning

regarding the underlying bases for his opinions. Instead of allowing the jury to guess at the factual bases for his opinions, Fire
Marshall Brucker was permitted to answer questions on re-direct examination regarding his qualifications as an expert to give
opinions, as well as the reasons for his opinions. The jury, therefore, was able to consider the opinions rendered on cross-exam-
ination in a meaningful context. Further, the Commonwealth certainly had a right to ask questions in follow-up to the defense
line of questioning on cross-examination. Had the defense not delved into Fire Marshall Brucker’s opinions, which were not
elicited on direct examination, the Commonwealth would not have sought to qualify him as an expert after the defense’s cross-
examination.
Contrary to the Defendant’s contentions, the nature of Fire Marshall Brucker’s expert testimony did not result in any

unfair prejudice or surprise to the Defendant. His opinion was the same as the opinion of Fire Marshall Tim Smoley, which
was available to the Defendant in the expert report submitted by the Commonwealth, and which clearly stated that the cause
of the fire was an “open flame.” Thus, the Defendant had ample notice that the Commonwealth would be seeking to establish
the open flame theory at trial. Fire Marshall Brucker’s testimony did not interject any new theories or ideas into the case.
Additionally, based on the Smoley report, the Defendant also had an opportunity to fully investigate the open flame theory
prior to trial and to prepare against that evidence. If the defense had wanted to obtain its own expert, it certainly could have
done so in response to the Smoley expert report. Any defense expert report and/or testimony prepared in response to the
Smoley report would also have covered the opinions testified to by Fire Marshall Brucker, since they were the same as Fire
Marshall Smoley’s opinions. Therefore, the defense was not denied an opportunity to rebut Fire Marshall Brucker’s testimony.
It had an opportunity to prepare and present defense expert opinion testimony rebutting the Commonwealth’s theories well
before Fire Marshall Brucker testified.
While it is true that no report regarding Fire Marshall Brucker’s opinion was ever provided to the defense, one was not required

because Fire Marshall Brucker was not offered by the Commonwealth as an expert witness. The defense cannot allege prejudice
and unfair surprise regarding Fire Marshall Brucker’s opinion when the only reason that it was given was in response to defense
questions on cross-examination. If there was any surprise, it was, in fact, created by the defense. The Commonwealth’s request to
qualify Fire Marshall Brucker as an expert on re-direct examination may have come as a surprise to the defense. However, based
on the cross-examination of Fire Marshall Brucker, which included testimony on his qualifications and opinions, any surprise
alleged by the defense seems disingenuous.
Perhaps the defense is alleging surprise regarding Fire Marshall Brucker’s qualifications. It is true that no curriculum vitae

was provided in advance of his testimony. Again, this was so because he was not intended to be anything more than a fact witness
and his transformation into an expert was done as a result of defense questioning. Ample opportunity was provided to the defense
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to voir dire Mr. Brucker on his qualifications. In fact, the defense attorney questioned Fire Marshall Brucker twice about his
qualifications, once during cross-examination, (TT1, pp.148-160), and again following the Commonwealth’s voir dire during
re-direct examination. (TT2, pp. 6-16). In fact, at the close of the testimony regarding Fire Marshall Brucker’s qualifications, the
defense offered no objection to his being qualified by the court as an expert. (TT2, p. 16).
Fire Marshall Brucker’s expert testimony during re-direct examination merely filled in the factual basis for the opinions

rendered on cross-examination and answered the questions that were created by the defense’s cross-examination. Accordingly, in
light of the unusual circumstances of the case, this court did not abuse its discretion by allowing Fire Marshall Brucker to testify
as an expert witness.

III. CONCLUSION
For the foregoing reasons, the Defendant’s allegations of error are all without merit. The Commonwealth presented more than

sufficient evidence at trial to establish the convictions, and the jury was free to disbelieve the Defendant’s version of events.
Additionally, this court did not err when it allowed Fire Marshall Brucker to testify as an expert witness in the case because
his testimony did not unfairly surprise or prejudice the Defendant, who elicited the opinion testimony in the first instance. The
verdicts were not against the weight of the evidence because the evidence did not show that it was “just as likely” that the cause
of the fire was accidental. Accordingly, the verdicts and this court’s sentence should be upheld in all respects.

BY THE COURT:
/s/Lazzara, J.

Date: May 5, 2015

Commonwealth of Pennsylvania v.
Thomas Reitz

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Sex Offenses—Character Witnesses—Defendant’s Right to Testify—
Counsel Intoxicated During Trial—Defendant Bound by Statements Made During Trial Colloquy

Claims of ineffective assistance of counsel fail because of defendant’s response during colloquy and because court did not
observe inebriation.

No. CC 201106379. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 15, 2015.

OPINION
On July 19, 2012, Appellant, Thomas Reitz, was convicted by a jury of his peers of Sexual Assault, Unlawful Restraint and

Simple Assault.1 Appellant was sentenced on September 26, 2012 to forty-eight to one hundred and eight months incarcera-
tion on the Sexual Assault count, three years probation consecutive to incarceration on the Unlawful Restraint count and two
years probation on the Simple Assault count, concurrent with the probationary sentence for Unlawful Restraint.2 No Post
Sentence Motions were filed. Judgment of sentence was affirmed by the Superior Court of Pennsylvania on October 15, 2013.
Appellant filed a PCRA petition on February 27, 2014, which this Court dismissed on January 12, 2015 after a hearing on the
merits. Appellant filed a Notice of Appeal on February 10, 2015, and a Concise Statement of Errors Alleged on Appeal on
February 17, 2015.

ERRORS COMPLAINED OF ON APPEAL
Appellant alleges that this Court erred in denying Appellants PCRA petition as trial counsel was ineffective in three

instances. (Statement of Errors to be Raised on Appeal, p. 7) Appellant alleges that trial counsel was ineffective for failing to
call character witnesses, for interfering with Appellant’s right to testify at trial, and for being intoxicated during Appellant’s
jury trial. Id.

HISTORY OF THE CASE
For a detailed summary of the facts of the case, see Opinion, 2/13/15, at 3-5.

DISCUSSION
Appellant alleges that his trial counsel provided ineffective assistance of counsel. The test for ineffective assistance of counsel

is whether the underlying claim is of arguable merit; counsel’s performance lacked a reasonable basis; and the ineffectiveness of
counsel caused him prejudice. Commonwealth v. Williams, 899 A.2d 1060, 1063 (Pa. 2006). Prejudice is established if “there is a
reasonable probability that the outcome of the proceedings would have been different but for counsel’s ineffectiveness.”
Commonwealth v. Chmiel, 30 A.3d 1111, 1127-1128 (Pa. 2011). Appellant is not entitled to relief if he fails to meet any of the prongs
of the ineffective assistance of counsel test. Commonwealth v. Wells, 578 A.2d 27 (Pa. Super. 1990).
Appellant alleges that trial counsel was ineffective for failing to call character witnesses to testify to Appellant’s reputation for

peacefulness and law-abidingness. To succeed on an ineffectiveness claim based on the failure to call character witnesses,
Appellant must establish, as to each potential character witness: (1) that the witness existed; (2) that the witness was available to
testify at trial; (3) that counsel knew or should have known of the existence of the witness; (4) that the witness was prepared to
cooperate and testify on Appellant’s behalf; and (5) that Appellant was prejudiced by the absence of the testimony. Commonwealth
v. Brown, 767 A.2d 576 581-582 (Pa. Super. 2001).
Appellant’s claim is without merit in numerous aspects. At trial, this Court conducted an extensive colloquy with Appellant

regarding his right to call character witnesses. Appellant stated that he understood his rights and discussed trial strategy with his
attorney, that he understood the nature of character testimony and he was choosing to waive his right to call character witnesses.
(TT 347-350) Appellant is bound by the statements he made during this colloquy and subsequent efforts to distance himself from
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these statements, by saying he was being untruthful in his responses (PT 186), have little persuasive effect. Commonwealth v.
Stork, 737 A.2d 789, 790 (Pa.Super.1999). Trial counsel testified at the PCRA hearing that he discussed the potential benefits of
character testimony but the decision not to call character witnesses was Appellant’s alone.
In addition, the proposed witnesses would be subject to cross-examination on Appellant’s criminal history, which included a

harassment charge. The potential benefit from the testimony is minimal at best. The proposed character witnesses consisted of
family and close friends, two of whom were unaware of Appellant’s criminal history and the other two share close familial bonds.
Trial counsel stated that he was concerned that calling character witnesses could actually hurt Appellant’s case, as it could high-
light Appellant’s failure to take the stand. Counsel’s position constituted a reasonable trial strategy. As trial counsel made a
reasonable strategic decision to advise against character testimony, and Appellant suffered no prejudice from counsel’s failure to
call close friends and family as character witnesses to testify to his “peaceful character” in a sexual assault case, especially given
his prior record, he is not entitled to relief.
Appellant next alleges that counsel interfered with his right to testify at his jury trial. In order to succeed on an ineffectiveness

claim based on Appellant waiving his right to testify, Appellant must establish: (1) counsel interfered with Appellant’s right to
testify; or (2) counsel gave specific advice so unreasonable as to vitiate a knowing and intelligent decision not to testify.
Commonwealth v. Thomas, 783 A.2d 328 (Pa. Super. 2001). Again, Appellant would have this Court forget its own colloquy with
Appellant. This Court informed Appellant of his absolute right to testify. (TT 348) Appellant indicated that he had spoken with his
attorney on this matter and had no additional questions. (TT 347-348) Appellant testified during the colloquy that he consulted with
counsel, and that it was Appellant’s decision to waive his right to testify. (TT 349) While Appellant tried to take back these state-
ments at the PCRA hearing, he is precluded from doing so. Stork, 737 A.2d at 790-91. Appellant is unable to establish that counsel
interfered with his right to testify. In fact, the evidence points to the contrary, that Appellant’s waiver was knowing, intelligent and
voluntary. As such, Appellant is not entitled to relief.
Lastly, Appellant alleges that counsel was intoxicated at Appellant’s trial, counsel’s performance was deficient as a

result, and Appellant was thereby prejudiced. Trial counsel testified at the PCRA hearing that he had a problem with
alcohol at the time he represented Appellant. (PHT 28) However, he specifically denied that he was intoxicated at any
time in court during his representation of Appellant. Id. He stated that when he was in court, he was sober and prepared
for trial. (PHC 27)
Trial counsel’s statements are supported by the record. Counsel zealously defended his client, making numerous objections

and arguments to the Court. This Court did not observe any indicia of impairment, such as slurred speech or difficulty main-
taining his balance. (PHT 137) This Court has, in fact, interrupted trials in the past when concerned about the sobriety of an
attorney, and would have done the same in this case had trial counsel exhibited inept or concerning behavior. (PHT 153)
Appellant’s testimony, echoed by Lori Reitz, that trial counsel was doing shots when they met in his office to prepare for trial,
and drank during breaks in the trial, while concerning if true, does not change the fact that this Court did not observe any
signs of impairment, and nobody raised any concerns of impairment during the proceedings. Had counsel been intoxicated and
inept as Appellant alleges, Appellant should have brought the matter to this Court’s attention or, in the alternative, fired trial
counsel. Moreover, as Appellant has not pointed to a single act or omission resulting from counsel’s alcohol use which caused
him prejudice, he cannot effectively argue that a reasonable probability exists that the outcome would be different. Once more,
Appellant is not entitled to relief.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 P.S. §§ 3124.1, 2902 (a) (1) and 2701 (a) (1), respectively.
2 The sentence for each count was within the standard range of the Sentencing Guidelines.

Commonwealth of Pennsylvania v.
Tersean Cole

Criminal Appeal—Homicide—Sufficiency—Sentence (Legality)—Robbery—Narration of Video—
Displaying Evidence During Jury Deliberations—Mandatories Require Re-Sentencing

Court agrees that implementation of mandatory sentences for robbery charge was improper; denies relief on various other claims
on appeal.

No. CC 201102470. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 15, 2015.

OPINION
On March 20, 2013, Appellant, Tersean Cole, was convicted by a jury of one count each of Criminal Homicide, Robbery-

Inflicting Serious Bodily Injury, Criminal Conspiracy-Homicide, Criminal Conspiracy-Robbery, and Firearms Not to Be Carried
Without a License.1 This Court sentenced Appellant on June 19, 2013 to incarceration for not less than natural life without the
possibility of parole at the Homicide count, five to ten years consecutive on the Robbery count, ten to twenty years on the
Conspiracy-Homicide count, and no further penalty on the Carry a Firearm Without a License count. This Court denied Appellant’s
Post-Sentence Motion on November 10, 2014. Appellant filed a Notice of Appeal on October 17, 2014 and his Statement of Errors
Complained of on Appeal on February 11, 2015.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges that the evidence was insufficient to convict Appellant of Homicide, Robbery, and two counts of Conspiracy.
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Next, Appellant alleges this Court erred in denying counsel’s objections to the Commonwealth’s witness narrating a video
presented in Court. Appellant further alleges that this Court erred by permitting an employee of the Allegheny County Office of
the District Attorney into the jury room to display evidence during jury deliberations. Lastly, Appellant asserts this Court erred by
applying mandatory sentences through judicial fact finding and not by a jury finding those facts beyond a reasonable doubt.
(Statement of Errors to be Raised on Appeal, p. 4-6)

SUMMARY OF THE EVIDENCE
Shadena Kennedy testified that on December 30, 2010, she lived at 2138 Elmore Square. (TT 34) Appellant visited her at her

apartment on that date and they watched television. (TT 36) At some point during the day, Kennedy sent Appellant out for
cigarettes. Id. He delivered the cigarettes and left again, this time accompanied by three men. Id. Shortly thereafter, she heard
gunshots and discovered that Teante Hill, whom she knew as “Cappy,” the nephew of her cousin’s boyfriend, had been shot. (TT
37) Kennedy identified Appellant in court and in a photo array. (TT 38-39)
Next, Denise Hayden testified that she also resided in Elmore Square on December 30, 2010. (TT 44) While she was

returning from the store, she observed a young man run from one side of the street to the other and approach a hallway. (TT
46) As he was running, Hayden observed three young men, all wearing black clothing, exit the last hallway towards the back
of nearby trees. Id. She identified the first individual as “P-Murph” and one of the individuals in the hallway as Appellant,
whom she knew from the neighborhood.2 (TT 47) She testified that she saw a large handgun in Appellant’s hands. (TT 50)
After she went inside her apartment, she heard two or three gunshots and ran into the courtyard. Id. She saw the victim fall
to his knees3 and then saw Appellant run out of the hallway and around the building with the gun in his hand. Id. Hayden also
identified Appellant from a photo array. (TT 51) Hayden further testified that, a few days prior to the shooting, she observed
a group of men looking in the courtyard at the victim, one of whom said, “We didn’t get him today. We’ll get him tomorrow.”
(TT 56) She said that Appellant was one of the individuals in the group, but she did not know which individual made the state-
ment. Id.
Detective George Satler, a Pittsburgh homicide detective with fourteen years experience, testified that he reviewed video of the

shooting from security cameras in the area. (TT 75) On the video, he observed three individuals exit 2148 Elmore, walk to the rear
of this location and out of sight. (TT 80) Next he saw the victim stagger, fall to his knees and eventually fall to the ground. Id. He
then observed on the video three individuals running back along the fence line toward Bentley Drive. Id. No cameras caught the
actual shooting. (TT 83)
Edwin Peoples testified that the victim, Teante Hill, was his younger brother and the two of them were together in the hall-

way waiting for customers to approach them to buy marijuana. (TT 104) Peoples identified Appellant as the person who shot
and killed Hill. (TT 105) Peoples testified that he and Hill were inside the hallway sitting on the steps when three people
approached and Appellant asked Peoples and Hill who had marijuana. (TT 106, 108) One of the three men stood on the corner
as a lookout. (TT 107) The other two, Appellant and an unknown co-conspirator, approached Peoples and Hill. Id.When Peoples
told them that they didn’t have any marijuana, Appellant’s co-conspirator said “What are we gonna do then?” and Appellant
and the other individual shot Hill five to seven times. (TT 108) Peoples testified that he later picked Appellant out of a photo
array. (TT 111) 
Detective Brian Weismantle, also from Pittsburgh homicide, testified that he interviewed Peoples and showed him a photo

array. Peoples immediately identified Appellant from the array and made a recorded statement that Appellant was the shooter.
(TT 119) 
Deron Townsend, the victim’s cousin, testified that he was present in the courtyard the day Hill was shot and killed. (TT 121)

He saw two people standing at the corner of the building that he did not recognize. (TT 123) Townsend later identified one of the
men as Appellant. Id. He observed the two men walk up to a door, ask someone a question and saw the person shake his head “no.”
(TT 123-124) A third man stood at a distance. (TT 123) Next he saw the two men each take a step back and pull out guns. (TT 124)
Townsend testified that the two men pointed the guns at Edwin Peoples’ face. Id. Townsend said that Hill then came out of the door-
way and grabbed both men by the arm and the two assailants started shooting at Hill. (TT 125) Hill grabbed the assailant’s arms,
but eventually bent over and ultimately fell to his knees as the assailants shot him 5 or 6 times. Id. Townsend said the he saw
Appellant shoot Hill at close range while Hill was down on his knees. (TT 126-127) Townsend subsequently identified Appellant
from a photo array. (TT 129)
Officer Jeffrey Tomer of the City of Pittsburgh Police Department testified that he initiated a traffic stop on January 23, 2011

on the North Side of Pittsburgh for a vehicle brake light violation. (TT 144) Appellant was seated in the back seat on the passenger
side. (TT 145) Once the car stopped, Appellant exited the vehicle and took off on foot, leading the officer on a brief chase for
approximately 15-20 seconds before the officer apprehended Appellant. Id. On a search incident to arrest, the officer discovered
that Appellant had two separate identification cards, one in his own name and one in the name of Jaison Houser. (TT 146) Appellant
told the officer that he was Houser and Cole was his cousin. Id.
Dr. Baiyang Xu was qualified as an expert in forensic pathology and testified that Hill died as a result of multiple gunshot

wounds to the neck, trunk and upper left extremity and that the manner of death was homicide. (TT2 10) Xu testified that any of
the four worst gunshot wounds in and of itself would have been potentially fatal. (TT2 14-15) Dr. Xu concluded that the cause of
death was multiple gunshot wounds and the manner of death was homicide. (TT2 18)

Lastly, Thomas Morgan testified as an expert in the field of firearms and tool marks. (TT2 21) He testified that two of the
bullets that were recovered from Hill’s body had been .38 Special caliber bullets and one was a .38 S&W caliber lead bullet. (TT2
25) He concluded that the bullets were fired from separate revolvers. (TT2 27, 32) 

While the jury was deliberating, the jury requested to view the video that was played at trial. (TT2 88) As is this Court’s
standard practice, the Commonwealth provided a computer that did not have internet access, and a technical analyst from the
District Attorney’s office was sent with the tipstaff into the room to operate the computer. (TT2 89) Counsel for Appellant was
aware and did not object to this practice. The technician was accompanied by the tipstaff, did not remain in the jury room, and was
not privy to any deliberations.

DISCUSSION
Appellant alleges that the evidence was insufficient to establish guilt beyond a reasonable doubt on the homicide, burglary and

conspiracy counts. The test for reviewing a sufficiency of the evidence claim is well settled:
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[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt... This standard is equally applicable to cases where the
evidence is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime
beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Appellant was convicted of Murder in the First Degree, which is defined as follows: “A criminal homicide constitutes
murder of the first degree when it is committed by an intentional killing.” 18 Pa.C.S. § 2502. The evidence supports a guilty
verdict. Several witnesses observed Appellant in the area of the shooting. Two witnesses actually saw Appellant and another
man shoot Hill, who was unarmed, while a third person stood as lookout. Another witness overheard an earlier conversation by
a group of men that included Appellant, which conversation contained the statement “We didn’t get him today. We’ll get him
tomorrow.” The final shots, after Hill was already down on his knees, were execution-style, demonstrating an intent to kill.
Appellant was seen running from the scene with a gun and later lied to the police about his identity. From the testimony and
evidence presented by the Commonwealth, the jury could reasonably conclude that Appellant either planned in advance to kill
Hill and acted on that plan by shooting him under the pretext of a drug buy, or planned to rob Hill and Peoples and when Hill
resisted, shot him multiple times including after he was clearly disabled and on his knees. The evidence was sufficient for the
jury to find Appellant guilty.
Appellant next asserts that the evidence was insufficient to prove Robbery beyond a reasonable doubt, in that the

Commonwealth failed to establish that Appellant attempted to commit a theft. Appellant and his associates approached
a known drug dealer and asked him if he had any drugs. The jury was within its discretion to determine, based on the
totality of the circumstances, that Appellant shot Appellant when his plan to take drugs and/or money from Peoples
and Hill at gunpoint went horribly awry when Hill grabbed for the guns. As such, Appellant’s allegation of error is
without merit.
Likewise, Appellant’s assertions that the evidence was insufficient regarding Conspiracy on the Homicide and Robbery counts

are without merit. Appellant was overheard discussing “getting” Hill prior to the shooting, brought a lookout to the crime, and
Appellant and his co-conspirator, in unison, pulled out their weapons and ultimately shot Hill to death. The jury did not err in find-
ing Appellant guilty of Conspiracy.
Next, Appellant asserts that this Court erred in denying certain evidentiary objections at trial. “Rulings on the admissibility of

evidence are within the discretion of the trial judge, and such rulings form no basis for a grant of appellate relief absent an abuse
of discretion.” Commonwealth v. Reid, 811 A.2d 530, 550 (Pa. 2002). Specifically, Appellant alleges that this Court erred in over-
ruling objections to Detective Satler’s narration of a video at TT 79, 82, 84, and 86, as speculative, unfairly prejudicial and
containing improper lay opinions.
A witness may be questioned in conjunction with the showing of a videotape. See Commonwealth. v. Jordan, 65 A.3d 318, 330

(Pa. 2013) cert. denied sub nom. Jordan v. Pennsylvania, 134 S. Ct. 1275, (2014). Where a foundation for such testimony has been
established, a witness may identify the speakers’ voices heard and persons depicted on a video recording. United States v. Zepeda–
Lopez, 478 F.3d 1213, U.S. Court of Appeals, Tenth Circuit (March 2, 2007). It is permissible for a witness to narrate video evidence
when the narration simply describes what is occurring in the video, but it is impermissible if the witness attempts to place his own
subjective interpretation of events transpiring in the video based on nothing beyond the witness’s own inspection of the contents
of the videotape. 16 Am. Jur. Proof of Facts 3d 493 (Originally published in 1992).
At TT 79, Appellant’s counsel objected, stating “I’m going to object. My understanding is the Commonwealth is going to

enter the video into evidence. So it would be the jury’s interpretation and not the detective’s.” (TT 79) This Court overruled,
and permitted the detective to describe his observations. The witness testified that he saw a vehicle drive around and back
into a parking space. This statement, describing what the video portrays, is not speculative, or unfairly prejudicial, and does
not contain improper lay opinion. The statement merely puts into words what the video portrays. As such, its admission was
not improper.
At TT 82, Appellant’s counsel’s objection was withdrawn. As a result, this issue was not preserved for appellate

consideration.
At TT 84, counsel objected to narration. This Court overruled, stating that the witness was familiar with the area as he has been

physically present in the area and was able to describe for the jury where items were in relationship to the events which occurred.
The witness testified that he saw one individual running along a fence and another individual on the ground in a kneeling position.
He did not speculate or provide opinion regarding his observations. His testimony is also not unduly prejudicial, as the jury was
watching the same events unfold as the witness testified.
Finally, as it pertains to this issue, counsel objects at TT 86 to the witness describing what he observed at a certain point in the

video. This Court again overruled, stating that the witness wasn’t explaining to the jury everything he takes from the video. He was
merely pointing out, based on his knowledge of the area and of the incident, where the jury should focus its attention. As the video
had been admitted into evidence and the jurors had the opportunity to review it for themselves, it was not error for this Court to
admit the testimony of the witness.
Appellant’s next issue alleged is that this Court erred by permitting an employee of the Allegheny County Office of the District

Attorney into the jury room to display evidence during jury deliberations. This Court heard testimony on this matter on March 27,
2015, and incorporated the transcript into the record. From the testimony, it is clear that Corey Day, at that time a paralegal and
communications coordinator in the Office of the District Attorney (TT3 12), with the consent of counsel for Appellant (TT3 21),
entered the jury room with this Court’s tipstaff (TT3 10-11), and played the relevant section of video several times without
making any substantive comments to the jury about it or the case. (TT3 14) Under these circumstances, Appellant suffered no
prejudice and his claim for relief is without merit.
Lastly, Appellant asserts this Court erred by applying mandatory sentences through judicial fact finding and not by a jury find-

ing those facts beyond a reasonable doubt. This Court sentenced Appellant on June 19, 2013. On June 17, 2013, the United States
Supreme Court held that a criminal defendant may not be sentenced to a mandatory minimum sentence unless the factfinder found
the underlying facts triggering the imposition of the mandatory to have been proven beyond a reasonable doubt. Alleyne v. United
States, 133 S.Ct. 2151 (2013). Subsequently, the mandatory under which Appellant was sentenced, 42 Pa.C.S. §§ 9712 and 9713, was
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found to be unconstitutional in light of Alleyne. Commonwealth v. Valentine, 101 A.3d 801,812 (Pa. Super. 2014). See also
Commonwealth v. Newman, 99 A.3d 86 (Pa.Super. 2014) (en banc). 101 A.3d 801, 812 (Pa.Super. 2014). As such, this Court is
constrained to find that Appellant is entitled to a resentencing hearing on the Robbery count.

CONCLUSION
This Court asks that the case be remanded for a resentencing hearing without consideration of any mandatory minimum

sentence. Regarding all of the remaining issues, no reversible error occurred and the findings and rulings of this Court should be
AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3121(a)(1), 6318(a0(1), and 6301(a)(1)(i), respectively.
2 Hayden testified that she had spoken to Appellant on at least three separate occasions.
3 Marietta Hill, the victim’s aunt, testified that with the assistance of the victim’s stepbrothers (both named Edwin Peoples), she
took Hill to the hospital in her car. (TT 71-72)
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In Re: 2014 Allegheny County Investigating Grand Jury
Appeal of: WPXI, Inc.

Criminal Appeal—Miscellaneous—Media Intervention Seeking Access to Sealed Search Warrant—
Ongoing Grand Jury Investigation—Not a Public Record

Court finds that information currently before grand jury is not a public record and intervention by media is denied.

No. CP-02-MD-0003179-2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 23, 2015.

OPINION
Appellant, WPXI, INC. (WPXI), appeals the denial of its Motion to Intervene and Obtain Access to Public Judicial Records. On

May 21, 2015, Appellant filed a Motion to Intervene and Obtain Access to Public Judicial Records. The following day, May 22, 2015,
after this Court heard arguments on the Motion, this Court denied the Motion. Appellant filed a Notice of Appeal on June 17, 2015
and a Concise Statement on July 13, 2015.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges three errors on appeal. First, Appellant alleges that this Court erred in denying its Motion to Intervene. Next,

Appellant alleges that this Court erred in denying its Motion seeking access to the Application for Search Warrant, the Warrant
itself, and the May 18, 2015 Order of Court which sealed the attachment to the Search Warrant application and Affidavit of
Probable Cause.1 Lastly, Appellant alleges this Court erred in not making specific findings as to compelling governmental interests
which outweighed Appellant’s and the public’s right to access. (Statement of Matters Complained of on Appeal, p. 2).

DISCUSSION
Appellant’s issues are interrelated, and shall be addressed as such. Rule 2327 of the Pennsylvania Rules of Civil Procedure

addresses who may intervene in a civil matter.2 While Rule 2327 has no counterpart in the Rules of Criminal Procedure, our courts
have recognized that a Petition to Intervene is the appropriate mechanism for a media outlet to seek access to sealed court docu-
ments in a criminal proceeding. Commonwealth v. Upshur, 924 A.2d 642, 645, n. 2 (Pa. 2007). The information sought by Appellant
relates to a matter currently before the 2014-2015 Allegheny County Investigating Grand Jury. This Court, by appointment of the
President Judge of the Allegheny County Court of Common Pleas, serves as the Supervising Judge of the 2014-2015 Investigating
Grand Jury. As such, the Petition to Intervene was properly filed with this Court.
The right of the media to intervene is not unfettered. “In cases dealing with the claim of a First Amendment right of access to

criminal proceedings, our decisions have emphasized two complementary considerations.” Press-Enterprise Company v. Superior
Court of California for the County of Riverside, 478 U.S. 1, 8 (1986). First, a court must consider “whether the place and process
have historically been open to the press and general public.” Id. Investigating grand juries, as opposed to jury selection, for example,
have a history and purpose deeply rooted in secrecy. See Richmond Newspapers, Inc. v. Virginia 448 U.S. 555, 567 (1980). 
The second issue for a court considering a media motion to intervene is “whether public access plays a significant positive role

in the functioning of the particular process in question. Press-Enterprise Company, supra; Globe Newspaper Co. v. Superior Court,
457 U.S. 596, 606 (1982). In Press-Enterprise, the Unites States Supreme Court acknowledged a general rule of openness with
regard to judicial proceedings but also recognized the need for exceptions. In so doing, it cited grand jury proceedings as a
“classic” example of an exception:

Although many governmental processes operate best under public scrutiny, it takes little imagination to recognize
that there are some kinds of government operations that would be totally frustrated if conducted openly. A classic example
is that ‘the proper functioning of our grand jury system depends upon the secrecy of the grand jury proceedings.’

Press-Enterprise, supra, at 8-9 (quoting Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218 (1979)). Since the place and
process of grand jury proceedings have neither historically been open to the press, nor has public access played a significant
positive role in such proceedings, this Court did not err in denying Appellant’s motion to intervene and obtain sealed grand jury
information.
Moreover, the caption of Appellant’s Motion presumes that the information requested contains public judicial records. This

presumption is incorrect. The documents sought clearly relate to an ongoing grand jury investigation. The fact that an individual
who accepted a grand jury subpoena may have provided one media outlet with a copy of that subpoena does not entitle Appellant
to lift the veil of grand jury secrecy that continues to attach to the grand jury subpoena and all of the information related to it.
While public judicial records enjoy a presumption of openness, such a presumption does not extend to judicial records which are
not public. The integrity of the grand jury process rests upon the secrecy of the proceedings.
Nevertheless, this Court made specific findings with respect to the compelling interests of the government in keeping secret the

information requested by Appellant which would outweigh the public’s interests in disclosure. Specifically, this Court cited to the
following list of compelling governmental interests relating to grand jury information generally:

[C]ompelled disclosure of a grand jury notice of submission may allow the target of a grand jury investigation who
is served with a grand jury subpoena to: identify persons likely to be called as grand jury witnesses; identify physical
evidence likely to be seized by the grand jury; suborn perjury; tamper with or retaliate against past and future grand jury
witnesses; reveal the identity of persons under suspicion who may ultimately be exonerated at the conclusion of the
investigation; and tamper with physical evidence of the crimes under investigation. Further, even if no such wrongdoing
ensues … public disclosure of notices of submission would jeopardize the reputation of high public officials and others
who may find themselves subject to grand jury investigation and discourage free and untrammeled disclosures by
witnesses who have information with respect to the commission of crimes.

In re Twenty-Fourth Statewide Investigating Grand Jury, 907 A.2d 505, 515 (Pa. 2006). See Tr. at 13. In addition to the factors cited
above, this Court indicated that other factors existed in support of nondisclosure in this case which this Court declined to state
on the record out of concern for violating the secrecy of the underlying grand jury proceedings. (Tr. 14) To the extent deemed
necessary, and in the manner deemed appropriate by the Superior Court, this Court will supplement its Opinion with specific
factual findings regarding the compelling governmental interests relevant to this particular grand jury investigation. As this Court



page 352 volume 163  no.  23

made clear, the interests in keeping the information requested by Appellant secret outweigh Appellant’s interest in obtaining that
information. As such, this Court did not err in denying the Motion.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Contrary to Appellant second allegation of error on appeal, counsel for Appellant, at the May 22, 2015 hearing, specifically
stated that Appellant was “not seeking access to the supporting affidavit or any attachment identifying suspected juvenile victims.”
(Tr. at 3).
2 Rule 2327 states that a person not party to an action shall be permitted to intervene if any of the following criteria are met:
(1) the entry of a judgment in such action or the satisfaction of such judgment will impose any liability upon such person; (2) such
person is adversely affected by a distribution of property; (3) such person could have joined as an original party or could have been
joined therein; or (4) the determination of such action may affect any legally enforceable interest whether or not such person may
be bound by a judgment in the action. Pa.R.C.P. 2327.

Matthew Hansen, Alec Spergel, Collin Schwartz
and Corey Nord-Podberesky v.

Michael Bupp
Landlord-Tenant—UTPCPL—Security Deposit—Counsel Fees and Exemplary Damages

Tenants prevailed in breach of lease and UTPCPL claim where Landlord told Tenants to leave after Tenants complained
of move-in issues.

No. AR-12-001711. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—May 5, 2014.

RULE 1925 (a) STATEMENT
Notice has been received that an appeal was filed from my order of March 28, 2014. I having previously authored a

Memorandum Order and it is attached hereto as EXHIBIT 1, with an attachment named EXHIBIT A. No additional or supple-
mental opinion will be filed.

BY THE COURT:
/s/O’Reilly, J.

Dated: May 5, 2014

EXHIBIT 1

MEMORANDUM ORDER
This landlord-tenant matter was the subject of a jury trial in which the jury returned a Plaintiff ’s verdict in the amount of

$3,990.00. Plaintiffs had also mounted a claim under the Unfair Trade Practices and Consumer Protection Law, 72 P.S. Sec. 201-1
et seq (UTPCPL) which I granted in the amount of $10,000.00 for attorney’s fees and $457.25 for costs and $6,010.00 in exemplary
damages. I wrote a Memorandum Order on this issue which is attached as Exhibit A. Defendant Michael Bupp (Bupp) filed a timely
Motion for Post-Trial Relief. The motion excepts to: 1) my finding of a violation of UTPCPL; and 2) improper jury instructions
about the security deposit.
The Facts are adequately summarized in my original memorandum order and need not be visited again. Suffice to say the

Plaintiffs rented an apartment from Bupp; the rent was $1,995.00 a month, they posted the first and last month rent and a security
deposit of $1,995.00 for a total of $5,990.00. The lease started in August but Plaintiffs did not occupy until the end of August, when
they raised an issue with Bupp about the bathtub drain. Bupp became enraged; cursed them and ordered them out. They complied
and sued for the $5,990.00.

I. The UTCPCL
Plaintiffs counsel persuasively argued that the conversation between Plaintiffs and Bupp as well as his claims against them

after he had told them to leave amount to fraud and misstatements bringing the UTPCPL into play. He also cited Wallace v. Pastore,
742 A.2d 1090 (Pa. Super 1999). I agreed and entered the award that I did. Bupp does not object to the monetary findings that I
made, so is apparently basing his exception solely on the application of the UTPCPL.

II. Jury Instruction
In the exceptions, counsel for Bupp asserts that I confused the jury by an erroneous charge on the law of disposition of security

deposits. The relevant portions of my charge, relied on by Bupp, appear at pages 183 through 193 of the official transcript; later at
pages 212 though 240 where I was called upon to answer a jury question.
Prior to charging the jury I met with counsel and reviewed their requested points for charge. One issue was how to explain the

time limits for return of the security deposit.
Bupp’s counsel wanted me to simply read the statute which says “Failure of tenant to provide the landlord with the new address

in writing upon termination shall relieve the landlord from any liability under this section.) (N.T. 187) I questioned the fairness of
such an instruction standing alone, and suggested I needed to tell the jury that if no damage was done failure to follow the thirty
day notice period did not result in a forfeiture of the deposit and such an oversight was not “a lottery” where the landlord could
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keep the deposit. (N.T. 188) Counsel for Bupp agreed and said he would be satisfied to have me advise the jury that a security
deposit was not the subject of a lottery.

The Court ......................................................................... How do I address that to them?
Maybe that way?

Kenneth Yarsky, counsel for Bupp replied ................... You can address it that way.

The Court .......................................................................... That the security deposit is not to be
treated like a lottery.

Ultimately, both sides agreed that I should read the line about the forwarding address and the time limit and add a statement that
this is not a lottery (N.T. 189, 190)
When I gave the charge, the part about the law and a lottery appear at pages 223, line 11 through line 24.
As noted, I gave the modified instruction about a lottery which was acceptable to defense counsel.
When I was about to give my concluding instructions, I inquired of counsel whether they believed I had left anything out or

misstated anything. (N.T. 226) Defense Counsel availed himself of that opportunity and asked that I further explain that a landlord
can keep a security deposit for unpaid rent. On agreement of both counsels, I added to the charge that, based on what the jury finds,
“… it [the security deposit] may very well be used for unpaid rent.” (N.T. 227 11 17, 18)
Thereafter, the jury asked a question; “Could we have clarification about the double security deposit” (N.T. 234). I inquired of

counsel as to a suggested response. Defense counsel wanted a reading of the statute with emphasis on the tenant having provided
an address notice to the landlord – see N.T. 234, 235 – the issue discussed much earlier in the lottery context
I felt that the circumstances in which the security deposit could be doubled was adequately explained by: “It [the Security

Deposit] can be doubled if the landlord fails to provide a lawful basis for not returning it” (N.T. 239) That above is what I did.
Defense counsel did not note an objection. The jury returned a verdict of $3,990.00 in favor of Plaintiff.
Now, at the post-trial stage, defense counsel says I confused the jury.
Initially, the verdict winner is entitled to every reasonable inference from the evidence. Here, while it is said that I confused

the jury, I do not see it. The amount of the verdict need not be parsed. The defense, I believe, is trying to say the $3,990.00 repre-
sents doubling of the security deposit which, according to him, Bupp could have withheld against rent owed. But, that was only his
defense and the jury didn’t believe it. Had they believed Bupp was due rent, they would have so found. They did not. Thus, they
were not confused and simply gave Bupp a credit for August, the first month of the lease in which there was no occupancy and
refunded to Plaintiff the money they had put up as the last months rent and the security deposit, NOT doubled. I don’t think they
were confused at all and the motion is DENIED.

SO ORDERED

BY THE COURT:
/s/O’Reilly, J.

Dated: March 28, 2014

EXHIBIT A

OPINION
I. FACTS
This case presents the question of whether and how the Unfair Trade Practice and Consumer Protection Law (UTPL) 73 P.S.

201-1 et seq. applies to landlord tenant matters. This case consisted of a breach of contract action that went before a jury and the
ancillary claim under the UTPL which is before me now. The jury verdict was $3,990.00 for Plaintiff.
Here the Plaintiffs, all students of the University of Pittsburgh, entered a lease with the Defendant, Michael Bupp, for premises

at 3602 Dawson Street in the Oakland section of the City of Pittsburgh. They signed the lease in March which was to begin on
August 1, 2012. The rent was $1,995 per month and the first and last month was posted. They posted a security deposit of $1,995.00
during the month of March or April 2012. The total posted with Bupp was $5,990.00. This was the agreed upon number although
the testimony would suggest that $5,985.00 was posted.
The Plaintiffs were all out of town residents and only occupied the leased premises in late August. The first to occupy the prop-

erty was Alec Spergel who on or about August 25, 2012 found some problems to exist such as a bath drain, rear door lock and
first floor windows that did not lock securely. When Spergel telephoned Bupp and set forth these problems, Bupp erupted into a
tirade against “you people” and told them to leave. This eruption was laced with expletives to underscore the vehemence of
Bupp’s directive.
Faced with such an explosive response to relatively mild requests in regard to the premises, the Plaintiffs took Bupp at his word

and moved out and found other accommodations.
A day or two later Bupp’s handyman made some repairs to the windows but did not know that Plaintiffs had already left.
In due course Plaintiffs asked for a refund of the money they had paid Bupp which was the $5,990.00 noted above. Bupp replied

that he would refund nothing because they were in breach of the lease and he had not been able to lease the premises until October
and at a lower rent. Thus he would refund nothing.
Bupp testified that his reason for not refunding anything to the Plaintiffs was his contention that they broke the lease. He

acknowledged his profanity but he denied he told them to leave and further asserted that the conversation had closed on a friendly
note and he assured the Plaintiffs he would fix all of their issues.
The case went to the jury which returned a verdict in favor of Plaintiffs and against Bupp in the amount of $3,990.00.

II. ANALYSIS
After the jury was discharged, counsel for Plaintiff set forth his claim under the UTPL for counsel fees plus costs and he

himself testified to the time he spent on the case, billed at $200 an hour. The total was $21,265.45 of which $20,660.00 is claimed
as fee and $605.45 as costs as set forth in an exhibit attached to his Motion. Counsel also cited Wallace v. Pastore, 742 A.2d 1090
(Pa. Super). For the proposition that: (1) $200 an hour was a reasonable rate and (2) the UTPL could apply when a landlord gave
false information to tenants as to why he was not refunding their security deposit. Wallace involved a landlord who refused to
return a security deposit and his defense was that there was significant damage caused to the rented premises by the tenants. At
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trial the Court found that the defense of damage to leased premises was a “knowing misrepresentation” because there were no
such damages. This finding was based on the UTPL’s prohibiting misrepresentation that services, replacements or repairs are
needed if they are not needed.”
As to the application of UTPL, Wallace, supra does give support to the contentions here that Bupp’s throwing the Plaintiffs out

and then not refunding their deposit is the kind of unfair practice that is within the scope of UTPL and I find that it does apply.
While no claim for repairs or replacements or services was made by Bupp, his defense is that they breached the lease and he

had to take a loss to re-rent it. However, his throwing the Plaintiffs out when they had barely moved in and then keeping all of the
money deposited with him strikes me as unfair, an abuse of his superior bargaining position and unfair conduct The UTPL also
prohibits, at Section 201-2(4) (xxi) “Engaging in any other fraudulent or deceptive conduct which creates a likelihood of confusion
or misunderstanding.” The law gives me discretion to award less than 3 times the verdict. See 201 – 9.2. Thus I am satisfied that
the UTPL does apply. Accordingly, I will increase the verdict of $3,990.00 to $10,000.00.
Obviously, the jury resolved credibility issues against Bupp and I do the same. The verdict suggests that the jury gave credit to

Bupp for the month of August since that is when it began irrespective of when they occupied the house. Equally obviously, they
awarded the last month’s rent and the security deposit to come up with $3,990.00.
With respect to the exemplary damages claimed, the comment of defense counsel is not lost on me when he exclaimed “$20,000

for an Arbitration case!!!” Nevertheless, adequate representation for litigation does take time no matter what the amount in
controversy. Further, we need to keep in mind the remedial purposes of both the UTPL and the Landlord Tenant Law.
As to the attorney’s fee I am unwilling to accord the full claim asserted by Plaintiff ’s counsel. While $200 an hour may be a

reasonable rate, there was much unnecessary work done including the attempt to bring local government pressure to bear on Bupp.
Similarly, the extensive discovery requests and the request for admissions are excessive, particularly when they were all struck
by a discovery judge.
Analyses of that bill also shows what I consider an inordinate amount of research, preparation, and correspondence and

consultation with the parents of the plaintiffs. A more reasonable fee, considering the facts of this case and, that it involved both
an arbitration and a jury trial make a fee of $10,000 more reasonable. As to· costs, I find items therein that really are part of counsel’s
overhead – like postage and printing – are not properly taxable as costs. The costs I do award are for filing fees, service fees and
the deposition transcript for a total of $457.25.
In conclusion, I will mold the verdict entered September 10, 2013 in the amount of $3,990.00 to add $10,000 in counsel fees,

$457.25 in costs, and an additional $6,010.00 as exemplary damages for a total of $20,457.25.

So Ordered,

BY THE COURT:
/s/O’Reilly, J.

Dated: November 1, 2013

Barbara A. Dittman, Gary R. Douglas, Alice Pastirik, Joann Decolati,
Tina Sorrentino, Kristen Cushman, and Shannon Molyneaux,
individually and on behalf of all others similarly situated v.

UPMC d/b/a the University of Pittsburgh Medical Center, and UPMC McKeesport
Contract—Negligence—Preliminary Objections—Data Breach

POs sustained as Court found no duty to protect employees’ confidential information where third party data breach occurred and
no contractual right of employees to sue for damages.

No. GD-14-003285. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—May 28, 2015.

OPINION AND ORDER OF COURT
The preliminary objections of defendants (“UPMC”) seeking dismissal of both counts within plaintiffs’ two-count Second

Amended Class Action Complaint are the subject of this Opinion and Order of Court.
The named plaintiffs and the members of the class consist of all 62,000 UPMC employees as well as an untold number of

former employees, whose names, birthdates, social security numbers, confidential tax information, addresses, salaries, and bank
account information were stolen from UPMC’s computer systems. The Complaint alleges that UPMC had a duty to protect the
private, highly sensitive, confidential and personal financial information, and the tax documents of plaintiffs and the members of
the proposed class (Second Am. Compl. ¶ 28).
Apparently to show the magnitude of the problem of thefts of confidential information, plaintiffs allege that a 2013 Identity

Fraud Report released by Javelin Strategy & Research states that in 2012 identity fraud incidents increased by more than one
million victims and fraudsters stole nearly $21 billion. This study found 12.6 million victims of identity fraud in the United States
in the past year, which equates to one victim every three seconds. The Report also found that nearly one in four data breach letter
recipients became a victim of identity fraud, with breaches involving Social Security numbers to be the most damaging (Second
Am. Compl. ¶ 30).

COUNT I—NEGLIGENCE
In Count I—Negligence—plaintiffs allege that UPMC had a duty to exercise reasonable care to protect and secure its employees’

personal and financial information within its possession or control from being compromised, stolen, lost, misused, and/or disclosed
to unauthorized parties.

Paragraphs 52-62 of plaintiffs’ negligence count read as follows:
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52. Plaintiffs incorporate and re-allege each and every allegation contained above as if fully set forth herein.

53. UPMC had a duty to exercise reasonable care to protect and secure Plaintiffs’ and the members of the proposed
Classes’ personal and financial information within its possession or control from being compromised, lost, stolen,
misused, and/or disclosed to unauthorized parties. This highly confidential personal and financial information includes
but is not limited to Social Security numbers, dates of birth, full legal names, addresses, bank account information, and
other personal information.

54. UPMC’s duty included, among other things, designing, maintaining, and testing its security systems to ensure that
Plaintiffs’ and the members of the proposed Classes personal and financial information in their possession was
adequately secured and protected.

55. UPMC further had a duty to implement processes that would detect a breach of its security systems in a timely manner.

56. In light of the special relationship between Plaintiffs and members of the proposed Classes and UPMC, whereby
UPMC required Plaintiffs and members of the proposed Classes to provide highly sensitive confidential personal and
financial information as a condition of their employment, UPMC undertook a duty of care to ensure the security of such
information.

57. Through its acts or omissions, UPMC breached its duty to use reasonable care to protect and secure Plaintiffs’ and
the members of the proposed Classes’ personal and financial information within its possession or control. UPMC
breached its duty by failing to adopt, implement, and maintain adequate security measures to safeguard Plaintiffs’ and
members of the proposed Classes’ personal and financial information, failing to adequately monitor the security of its
network, allowing unauthorized access to Plaintiffs’ and the members of the proposed Classes’ personal and financial
information, and failing to recognize in a timely manner that Plaintiffs’ and members of the proposed Classes’ personal
and financial information had been compromised.

58. UPMC’s failure to comply with widespread industry standards relating to data security, as well as the delay between
the date of the intrusion and the date Plaintiffs and members of the proposed Classes were informed of the Data Breach
further evidence UPMC’s negligence in failing to exercise reasonable care in safeguarding and protecting Plaintiffs’ and
the members of the proposed Classes’ personal and financial information in its possession or control.

59. But for UPMC’s wrongful and negligent breach of the duties owed to Plaintiffs and the members of the proposed
Classes, the Data Breach would not have occurred and Plaintiffs’ and the members of the proposed Classes’ personal and
financial information would not have been compromised.

60. The injury and harm suffered by Plaintiffs and the members of the proposed Classes was the reasonably foreseeable
and probable result of UPMC’s failure to exercise reasonable care in safeguarding and protecting Plaintiffs’ and the
members of the proposed Classes’ personal and financial information in its possession or control. UPMC knew or should
have known that its systems and technologies for processing and securing Plaintiffs’ and members of the proposed
Classes’ personal and financial information had significant vulnerabilities.

61. As a result of UPMC’s negligence, Plaintiffs and the members of the proposed Classes have incurred damages relating
to fraudulently filed tax returns.

62. As a result of UPMC’s negligence, Plaintiffs and the members of the proposed Classes are at an increased and immi-
nent risk of becoming victims of identity theft crimes, fraud and abuse.

This negligence count is based on plaintiffs’ contention that UPMC owed a duty of care to UPMC employees who were victims
of third-party criminal activity. However, the only losses that the UPMC employees sustained are economic losses. Under the
economic loss doctrine, no cause of action exists for negligence that results solely in economic losses unaccompanied by physical
injury or property damage. Excavation Technologies, Inc. v. Columbia Gas Co. of Pa., 985 A.2d 840, 841 (Pa. 2009); Adams v. Copper
Beach Townhome Communities, L.P., 816 A.2d 301 (Pa. Super. 2003).
Bilt-Rite Contractors, Inc. v. The Architectural Studio, 866 A.2d 270 (Pa. 2005), does not apply because, as explained in the

Supreme Court’s Opinion in Excavation Technologies at 843, Bilt-Rite served to “clarify the elements of the tort as they apply to
those in the business of supplying information to others for pecuniary gain.” Id. at 843, quoting Bilt-Rite at 280. See Sovereign Bank
v. B.J.’s Wholesale Club, Inc., 533 F.3d 162, 177-78 (3d Cir. 2008) (“The Pennsylvania Supreme Court [in Bilt-Rite] never suggested
that it intended to severely weaken or undermine the economic loss doctrine in a case such as this. It simply carved out a narrow
exception when losses result from the reliance on the advice of professionals.”).
The present case does not involve defendants in the business of supplying information for economic gain.
Plaintiffs contend that a duty of care should be imposed on UPMC to protect the confidential information of its employees.

Plaintiffs rely on Pennsylvania Supreme Court case law (most recently Seebold v. Prison Health Servs., Inc., 57 A.3d 1232
(Pa. 2012)), discussing the factors a court should consider in determining whether to impose a duty of care:

The common pleas court sustained PHS’s preliminary objections based on the no-duty contention. Initially, the court
recited that, in determining whether a defendant owes a duty of care to a plaintiff, several factors are considered, includ-
ing: (1) the relationship between the parties; (2) the social utility of the actor’s conduct; (3) the nature of the risk imposed
and foreseeability of the harm incurred; (4) the consequences of imposing a duty upon the actor; and (5) the overall
public interest in the proposed solution. See Seebold v. Prison Health Servs., Inc., No. 07-00024, slip op. at 2 (C.P.
Lycoming, Dec. 4, 2008) (citing Althaus v. Cohen, 562 Pa. 547, 553, 756 A.2d 1166, 1169 (2000)).

Seebold, at 1234.
Where only economic losses are involved, the Pennsylvania appellate courts have already balanced the competing interests

through the adoption of the economic loss doctrine. Thus, the Seebold/Althaus factors should not be considered where the plaintiff
seeks to recover only economic losses.
Moreover, even when I consider the factors described in Seebold/Althaus, I do not find that the courts should impose a new affir-

mative duty of care that would allow data breach actions to recover damages recognized in common law negligence actions.
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In the fact situation in which a person’s confidential information was made available to third persons through a data breach,
I find that the controlling factors are the consequences of imposing a duty upon the actor and the overall public interest in the
proposed solution. Plaintiffs’ proposed solution is the creation of a private negligence cause of action to recover actual damages,
including damages for increased risks, upon a showing that the plaintiffs confidential information was made available to third
persons through a data breach.
The public interest is not furthered by this proposed solution. Data breaches are widespread. They frequently occur because of

sophisticated criminal activity of third persons. There is not a safe harbor for entities storing confidential information.
The creation of a private cause of action could result within Pennsylvania alone of the filing each year of possibly hundreds of

thousands of lawsuits by persons whose confidential information may be in the hands of third persons. Clearly, the judicial system
is not equipped to handle this increased caseload of negligence actions. Courts will not adopt a proposed solution that will over-
whelm Pennsylvania’s judicial system.
Also, assuming that liability is not absolute, there are not any generally accepted reasonable care standards. Use of “expert”

testimony and jury findings to develop standards as to what constitutes reasonable care is not a viable method for resolving the
difficult issue of the minimum requirements of care that should be imposed in data breach litigation, assuming that any minimum
requirements should be imposed.
Under plaintiffs’ proposed solution, in Pennsylvania alone, perhaps hundreds of profit and nonprofit entities would be required

to expend substantial resources responding to the resulting lawsuits. These entities are victims of the same criminal activity as the
plaintiffs. The courts should not, without guidance from the Legislature, create a body of law that does not allow entities that are
victims of criminal activity to get on with their businesses.
In Seebold, the Pennsylvania Supreme Court stated that more is involved in a court’s decision as to whether to create a new

duty than considering the five Seebold/Althaus factors. The Seebold Opinion stated: “To the extent that the task of rendering duty
versus no-duty decisions continues to reside with jurists, we acknowledge that it is one to which we are the least well suited.” Id.
at 1245. “[W]e have often recognized the superior tools and resources available to the Legislature in making social policy judg-
ments, including comprehensive investigations and policy hearings.” Id. Thus, the five factors should be considered in the context
of court rulings adopting “the default position that, unless the justifications for and consequences of judicial policymaking are
reasonably clear with the balance of factors favorably predominating, we will not impose new affirmative duties.” Id. “Before a
change in the law is made, a court, if it is to act responsibly must be able to see with reasonable clarity the results of its decision
and to say with reasonable certainty that the change will serve the best interests of society.” Id., quoting Hoven v. Kelble, 256
N.W.2d 379, 392 (Wis. 1977). See also Lance v. Wyeth, 85 A.3d 434, 454 (Pa. 2014).
I cannot say with reasonable certainty that the best interests of society would be served through the recognition of new affir-

mative duties of care imposing liability on health care providers and other entities electronically storing confidential information,
the financial impact of which could even put these entities out of business. Entities storing confidential information already have
an incentive to protect confidential information because any breach will affect their operations. An “improved” system for storing
confidential information will not necessarily prevent a breach of the system. These entities are also victims of criminal activity.
It is appropriate for courts to consider the creation of a new duty where what the court is considering is sufficiently narrow that

it is not on the radar screen of the Legislature. In that situation, the courts are filling gaps that are not likely to be filled by the
Legislature. However, where the Legislature is already considering what courts are being asked to consider, in the absence of
constitutional issues, courts must defer to the Legislature.
The Legislature is aware of and has considered the issues that plaintiffs want this court to consider. As of this date, the only

legislation which the General Assembly has chosen to enact requires entities that suffer a breach of their security systems to
provide notification. Furthermore, the Legislature gives the Office of Attorney General exclusive authority to bring an action
for violation of the notification requirement (i.e., no private actions are permitted).
See pages 14-15 set forth below of UPMC’s Supplemental Brief in Support of Preliminary Objections, which describe the

General Assembly’s consideration of data breaches:

2. The General Assembly has considered the creation of civil liability for data breaches and decided against the
imposition of such a duty.

The Pennsylvania General Assembly extensively considered data breaches and the issues related thereto prior to enacting the
Breach of Personal Information Notification Act (the “Data Breach Act”). 73 P.S. § 2301, et seq. (effective June 20, 2006).
Ultimately, the General Assembly did not, by way of the Data Breach Act, enact legislation establishing a duty of protection or
providing individuals with a private cause of action in the event of a data breach. Instead, the General Assembly mandated only
that entities which suffer a “breach of the security of the system” must provide notification of the disclosure of personal informa-
tion. See 73 P.S. § 2303 (“Any entity that maintains, store or manages computerized data that includes personal information shall
provide notice of any breach of the security of the system following discovery of the breach…”).
In the Data Breach Act, the General Assembly also established an enforcement action – expressly reserved for the Attorney

General of Pennsylvania – for violation of the notification requirement. 73 P.S. § 2308 (“The Office of Attorney General shall have
exclusive authority to bring an action ....”). Significantly, the General Assembly did not adopt or establish (1) a duty to protect or
safeguard the security of computerized data against malicious and criminal attacks by third parties or (2) a cause of action for
private litigants in the event of unauthorized access to the individuals’ personal information.
Indeed, review of the legislative history of Pennsylvania’s Data Breach Act reveals that the General Assembly considered incor-

porating an expansive civil liability provision, which would have permitted a person to recover “actual damages.” S.B. 712,
Printer’s No. 859, § 8. The initial version of the bill was referred to the Communications and Technology Committee on June 3,
2005. History of S.B. 712 of 2005. Thereafter, on June 13, 2005, the bill was reported as amended by committee and the “Civil
Relief” provision was amended to reflect its current form. S.B. 712, Printer’s No. 898, § 8.2 Under its current form, only a failure
to notify is actionable and only the Attorney General may assert the claim. 73 P.S. § 2308.

2 Numerous iterations of the law were proposed in the House of Representatives and the Senate, some of which provided an even
more expansive array of damages to individuals victimized by data breaches. For example, H.B. 2006 of the 2005-2006 session of
the General Assembly provided for the award of actual damages and a fine of up to $150,000.00. H.B. 2006, Printer’s No. 2925. The
General Assembly chose by collective action, however, to enact a version without such provisions.
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(Emphasis in original.)

In summary, the General Assembly has considered and continues to consider the same issues that plaintiffs are requesting this
court to consider under the Seebold/Althaus line of cases. The only duty that the General Assembly has chosen to impose as of
today is notification of a data breach. It is not for the courts to alter the direction of the General Assembly because public policy
is a matter for the Legislature.
I find to be persuasive the Opinion of an Illinois appellate court in Cooney v. Chicago Pub. Sch., 943 N.E.2d 23, 28-29 (Ill. App.

Ct. 2010), which rejected the plaintiffs’ request that the court create a new common law duty to protect and safeguard confiden-
tial information because the Legislature had already imposed a duty of notification:

While we do not minimize the importance of protecting this information, we do not believe that the creation of a new legal
duty beyond legislative requirements already in place is part of our role on appellate review. As noted, the legislature
has specifically addressed the issue and only required the [defendant] to provide notice of the disclosure.

Cooney, 943 N.E.2d at 29 (emphasis added).

For these reasons, I dismiss Count I of plaintiffs’ Complaint.

COUNT II—BREACH OF CONTRACT
I now consider defendants’ preliminary objections seeking dismissal of Count II—Breach of Contract.
Plaintiffs contend that the relationship between plaintiffs and UPMC is governed by an implied contract. Under the terms of

this implied contract, plaintiffs have agreed to make their personal information available to UPMC and UPMC has agreed “to
protect the security of such information” (Second Am. Compl. ¶ 64). This implied contract requires “UPMC to safeguard and
protect Plaintiffs’ and the members of the proposed Classes’ personal and financial information from being compromised and/or
stolen” (Second Am. Compl. ¶ 66). Plaintiffs allege that “UPMC did not safeguard or protect Plaintiffs’ and the proposed Class
members’ personal and financial information from being accessed, compromised, and/or stolen. UPMC did not maintain sufficient
security measures and procedures to prevent unauthorized access to Plaintiffs’ and the proposed Class members’ personal and
financial information” (Second Am. Compl. ¶ 67). “Because UPMC failed to safeguard and/or protect Plaintiffs’ and the proposed
Class members’ personal and financial information from being compromised or stolen, UPMC breach[ed] its contracts with
Plaintiffs and the members of the proposed Classes” (Second Am. Compl. ¶ 68).
For there to be an implied contract, there must be a meeting of the minds. Restatement (Second) of Contracts, § 4. An implied

contract is not an agreement imposed on parties to achieve justice.
In this case, there is no evidence that there has been any meeting of the minds.
Plaintiffs’ Complaint does not describe an agreement between the parties. Plaintiffs do not describe any exchanges between

plaintiffs and UPMC in which UPMC made any promises.
UPMC requires its employees to furnish confidential information needed in order for the employees to be paid and for UPMC

to comply with governmental reporting requirements. There is no apparent reason why UPMC would enter into an agreement with
its employees to allow its employees to sue UPMC in the event of a data breach. To the contrary, UPMC would anticipate that it is
likely to experience data breaches, and common sense requires a finding that it would not agree to allow others to bring private
actions against UPMC.
In summary, I am dismissing Count II because there are no factual allegations supporting a finding of an agreement between

the parties under which UPMC agreed to be liable to its employees for criminal acts of third parties. While an implied contract
may be found to exist “where the surrounding circumstances support a demonstrated intent to contract” (Tyco Electronics Corp.
v. Davis, 895 A.2d 638, 640 (Pa. Super. 2006)), in this case, there are no circumstances that would establish a common under-
standing that UPMC was agreeing to allow its employees to sue UPMC for damages sustained from a data breach.
For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 28th day of May, 2015, it is hereby ORDERED that defendants’ preliminary objections are sustained, and both counts

within plaintiffs’ Second Amended Class Action Complaint are dismissed.

BY THE COURT:
/s/Wettick, Jr., J.

Pamela Angell, individually and as the Administratrix of the
Estate of Thomas W. Bauer, Jr., deceased v.

James F. Dereno, Ross Township and West View Borough
Motor Vehicle—Premises Liability—Summary Judgment—Dangerous Road Conditions—Government Immunity

Summary judgment where plaintiff failed to identify dangerous road conditions or specific remedial measure or overcome
government immunity.

No. GD 12-003162. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—June 5, 2015.

OPINION
On March 25, 2015, plaintiff appealed this Court’s orders of March 4, 2015, granting the motions for summary judgment filed

by defendants Ross Township and West View Borough, and dismissing all claims against these municipal defendants with preju-
dice. Pursuant to an Amended Motion to Certify presented to the Court, and after argument, I certified the March 4, 2015 orders
as final for purposes of appeal.
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FACTS
The facts of the case are largely not in dispute. On May 9, 2011, plaintiff ’s decedent, Thomas W. Bauer, Jr., was driving his

motorcycle north on Bellevue Avenue in West View Borough in the direction of Rochester Road. Bauer approached Bellevue
Avenue’s intersection with Schwitter Avenue, which was to his left. Bauer continued straight on Bellevue Avenue, which would
have taken him down a steep hill toward Rochester Road in Ross Township. The crest of the hill is close to both the
Bellevue/Schwitter intersection and the boundary line between West View Borough and Ross Township. As Bauer neared the inter-
section, the municipal boundary line and the crest of the hill, defendant James Dereno was also approaching the intersection, driv-
ing a pick-up truck up the hill from the opposite direction. Plaintiff contends that as Dereno did so, he “negligently travell[ed]
in the Decedent’s lane or the middle of the road so as to cause the [fatal] collision with the Decedent.” First Amended Complaint,
¶ 18a. The point of collision was in Ross Township.

DISCUSSION
Plaintiff contends West View Borough and Ross Township were negligent in allowing a dangerous condition to exist on Bellevue

Avenue and failing to post signs warning motorists they were entering an area of limited sight distance. If the municipalities had
notice of a dangerous condition, failed to correct it, and the condition contributed to the accident at issue, then governmental immu-
nity would not apply because of the streets exception. See 42 Pa.C.S.A. §8542 (b)(6).

[S]ummary judgment is appropriate only in those cases where the record clearly demonstrates that there is no genuine
issue of material fact and that the moving party is entitled to judgment as a matter of law. When considering a motion for
summary judgment, the trial court must take all facts of record and reasonable inferences therefrom in a light most favor-
able to the non-moving party. In so doing, the trial court must resolve all doubts as to the existence of a genuine issue of
material fact against the moving party, and thus, may only grant summary judgment where the right to such judgment is
clear and free from all doubt.

Summers v. Certainteed Corp., 997 A.2d 1152, 1159 (Pa. 2010) (citations and quotes omitted).

Local authorities may, on any highway within their boundaries, erect official traffic control devices. 75 Pa.C.S.A. §6122.
However, under subsection (a)(2), “[l]ocal authorities shall obtain approval of the [Pennsylvania Department of Transportation
(PennDot)] prior to erecting any traffic signal except in a municipality with a traffic engineer qualified in accordance with depart-
ment regulations.” Under subsection (d), there are also provisions relating to the installation of a traffic-control signal1 on or near
the boundary of two political subdivisions.
The power for local authorities to regulate traffic within their boundaries is established in 75 Pa.C.S.A. §6109(a)(2). But action

by local authorities under this section “shall be taken only after completing an engineering and traffic investigation when and in
such manner as required by regulations promulgated by [PennDot].” 75 Pa. C.S.A. §6109(e). Here there were no engineering or
traffic investigations of record.

Local government agencies

are generally immune from tort liability, except in circumstances where immunity is expressly waived. See 42 Pa. C.S §
8541. The General Assembly has waived immunity when two distinct conditions are satisfied: (1) the damages would be
recoverable under statutory or common law against a person unprotected by governmental immunity, and (2) the negli-
gent act of the political subdivision which caused the injury falls within one of the eight enumerated categories listed in
Section 8542(b) of the Tort Claims Act, 42 Pa. C.S. § 8542 (b).

• • •

Furthermore, ... to establish a duty of care on the part of a municipality related to the installation of a traffic control
device, a plaintiff must demonstrate that: 1) the municipality had actual or constructive notice of the dangerous condi-
tion that caused the plaintiff ’s injuries; 2) the pertinent device would have constituted an appropriate remedial measure;
and 3) the municipality’s authority was such that it can fairly be charged with the failure to install the device.

Starr v. Veneziano, 747 A.2d 867, 871, 873 (Pa. 2000). In Starr, the Court found the expert report was unsupported by any traffic or
engineering investigation of the intersection, among other deficiencies. The Court further held that a plaintiff seeking to establish
authority on the part of the municipality to erect or install a traffic control device must show that, “more likely than not, PennDot’s
approval would have been forthcoming.” Id. at 874.
Plaintiff appears to assert the municipal defendants had notice because the area was patrolled by police and the alleged

dangerous conditions “are so obvious and notorious to those familiar with the roadway.”2 Plaintiff, however, has not shown that
agents or employees of the municipal defendants had actual or constructive notice of any alleged dangerous condition.
Plaintiff cites Drew v. Laber, 383 A.2d 941 (Pa. 1978), as to constructive notice. Drew is clearly distinguishable. There a pedes-

trian was struck because there were no precautionary measures of any kind to protect pedestrians who were forced to walk along
a road. There were no shoulders or sidewalks on the road and a police officer testified he frequently saw pedestrians walking in
the lanes of traffic.
Plaintiff also cites Commonwealth of Pa, Dept. of Transportation v. Patton, 686 A.2d 1302 (Pa. 1997), apparently for the propo-

sition that notice is a question of fact. There the trial court had failed to submit the question of notice to the jury where a tree
branch overhanging the roadway fell and fatally struck a motorist. Because there was conflicting expert testimony as to the
condition of the tree, the Supreme Court held that the trial court should have given the issue to the jury. The court noted, however,
that where reasonable minds could not differ, the court may decide the issue of notice.

Plaintiff attached four affidavits to her responses to the instant motions for summary judgment. They can be summarized
as follows:

1. Antonia Maxon averred that prior to the accident she made efforts with West View to get stop signs erected regarding
the “dangers” posed by the intersection of Schwitter and Bellevue. Her affidavit failed to specify the dangers.

2. Maxon, Tod Morrow, Wayne Kennelly and Barbara Kennelly averred they had witnessed police patrolling the area and
that changes were made after the accident.
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3. Barbara Kennelly averred, in paragraph two, that prior to the accident she complained to West View “regarding the
dangers posed by the intersection of Schwitter Avenue and Bellevue Avenue,” without specifying the dangers. She also
averred she witnessed several fender benders at the intersection, but did not state the facts or causes of those incidents.
This quoted language is identical to that which appeared in paragraph 2 of Maxon’s affidavit.

As none of the affidavits specify the dangers referred to, they cannot support the contention the municipal defendants were on
notice of a specific dangerous condition. Further, Maxon and Kennelly only reported dangers to West View Borough, not Ross
Township.
In Burton v. Terry, 592 A.2d 1380 (Pa.Cmwlth. 1991), appeal denied, 604 A.2d 1031 (Pa. 1992) (TABLE), where a street was posted

as “one-way,” there was testimony that the intersection where the accident happened was designed in such a way that a driver
travelling north on one road was unable to see traffic travelling the wrong way on the one-way street until the traffic entered the
intersection or crosswalk. The Court held as follows:

A municipality is under a duty to construct and maintain its streets so that they will be in a condition reasonably safe for
the use of the public, but it is not an insurer of the safety of those who travel upon its thoroughfares. The determination
of what duty, if any, a defendant owes to potential plaintiffs is a question of law. However, the element of reasonableness
inherent in the concept of the City’s duty in question in this case makes the question of reasonableness a question of fact.
After a review of the record, this Court agrees with the city that Burton’s evidence was legally insufficient to go to the
jury and that the trial court’s grant of the City’s motion for judgment notwithstanding the verdict must be affirmed on
that ground.

• • •

[T]he only expert testimony offered in support of Burton’s claim of the City’s breach of duty is essentially that the
skewed angles of the streets obstructed or impaired views essentially of the drivers approaching the intersection. The
City contends that the expert’s testimony was not sufficient to establish a breach of duty to design and maintain its
streets reasonably safe because the City had no duty to design the streets at the intersection of Limekiln Pike and 67th
Avenue to enable traffic on Limekiln to see traffic going the wrong way on 67th Avenue ignoring one-way and do not
enter signs.

• • •

Public roads are intended for ordinary travel; if they meet the requirements which their ordinary uses demand, the
authorities in charge of them have performed their duty under the law and cannot be made answerable in damages for
extraordinary accidents occurring on them.

In the matter sub judice, the City posted appropriate signs alerting drivers that 67th Avenue is one way running east-
bound. Even when this Court accepts as true all testimony of Burton’s witnesses that the intersection at Limekiln Pike
and 67th Avenue was designed in such a way that a driver travelling north on Limekiln Pike is unable to see the traffic
travelling the wrong way on 67th Street until the latter enters the intersection or crosswalk, that testimony was not legally
sufficient as a matter of law to establish that the intersection was not reasonably safe for normal use. The alleged
dangerous condition was created by the driver who ignored the one-way traffic signs appropriately posted by the City and
travelled the wrong way on a one-way street.

• • •

[T]he instant case involved a driver who unlawfully travelled a one-way street creating the alleged dangerous condition.
Since the City made 67th Avenue one-way and posted traffic signs at the entrance thereto, the City has met the require-
ment which the ordinary use of the public roads demand and has thus performed its duty under the law. Under these
circumstances, the City cannot be held liable as a matter of law for damages for an extraordinary accident occurring on
its roads as a result of a driver disobeying the posted traffic signs.

Id. at 1383-1385, citations and quotes omitted. In the instant case, plaintiff alleges defendant Dereno veered from his lane and
caused the accident.
Plaintiff in the instant case has provided the report of Ronald W. Eck, P.E., Ph.D.3 Plaintiff identifies Dr. Eck as a traffic engi-

neering expert, but no resume has been supplied to the court. Also not of record are the “[t]raffic speed and volume data collected
by David E. Wooster and Associates, Inc.,” three years after the accident, or the “[r]elevant road and street engineering literature”
Dr. Eck relies on in formulating his opinion. Report at 1. Dr. Eck’s report fails to clearly establish what type of traffic-control device
would remedy the alleged dangerous condition, or that PennDot would have approved any traffic-control device. In Dr. Eck’s
report, at page 5, he states “…in light of the combination of restricted sight distance, the parking, arrangement and the traffic
control, Bellevue [Avenue] is too narrow to operate safely.” At page 6, he opines “…LIMITED SIGHT DISTANCE warning signs
could have and should have been erected on Bellevue Avenue on both sides of the intersection to advise drivers of the restricted
sight lines.” Original capitalization.
Dr. Eck then opines “[o]ne way to mitigate the dangerous condition which existed at this location due to the narrow street widths

and the limited sight distance, would be to install multi-way stop control at this intersection.” Report at 6. Quoting the Manual on
Uniform Traffic Control Devices (Federal Highway Administration, 2009), however, he acknowledges that “the decision to install
multi-way stop control should be based on an engineering study.” He goes on to state that one of the criteria to be considered in
such an engineering study is minimum traffic volumes. Using traffic flow volumes from Wooster’s data, Dr. Eck admits the traffic
volume at the intersection in question was too low to meet the volume required for a multi-way stop. Dr. Eck then quotes PennDot
Publication 212: “Multi-way stops may not be used because of limited sight distance unless there is no practical method of improv-
ing the sight distance or reducing the speed limit to satisfy the minimum corner sight distance values.” Id. He initially concludes
a multi-way stop was an appropriate measure based on the quoted language. But then he acknowledges that a four-way stop would
be inappropriate in winter because, from the southbound Bellevue Avenue approach to Schwitter Avenue, a stopped driver might
not have traction to get over the crest of the hill. “Therefore,” he opines, “a single stop sign on northbound Bellevue (with an advi-
sory plaque indicating Opposing Traffic Does Not Stop) should be erected by West View Borough.” Id. (Original capitalization).
This opinion cannot support any contention that PennDot’s approval would have been forthcoming, as the language quoted from
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the PennDot publication refers to multi-way stops. Nor has it been shown with any reasonable degree of traffic engineering
certainty, based on the report as a whole, that the recommendation was the appropriate remedial measure. Furthermore, Dr. Eck’s
recommendation relates only to West View Borough.
Paragraph 15 of plaintiff ’s brief in response to West View’s Motion for Summary Judgment avers warning signs stating “Danger

Blind Hill Slow” were installed in both directions post-accident. Evidence of repair or alteration done at the scene of an accident
after the accident generally cannot be introduced to impute antecedent negligence to the alleged tortfeasor. Pressler v. City of
Pittsburgh, 214 A.2d 616 (Pa. 1965). Furthermore, Dr. Eck did not recommend the subsequently installed sign.
Instantly, plaintiff failed to establish the existence of a precise dangerous condition of the road that caused the accident in

question. There is no evidence of record that (1) the municipalities had actual or constructive notice of the dangerous condition
that caused the death; (2) a specific device that would have constituted an appropriate remedial measure would have been
approved by PennDot; or (3) either of the municipalities’ authority was such that they can fairly charged with the failure to install
the device. As plaintiff failed to produce evidence which created issues of fact as to the elements required to overcome govern-
mental immunity, the municipal defendants’ motions for summary judgment were granted.

BY THE COURT:
/s/O’Brien, J.

Dated: June 5, 2015

1 67 Pa. Code §212.1 defines an “official traffic-control device” as “…signs, signals, markings and devices…placed or erected for
the purpose of regulating, warning or guiding traffic by authority of a public body or official having jurisdiction over the roadway.”
2 See plaintiff ’s response to Ross Township’s motion, at ¶¶ 38-40, and plaintiff ’s response to West View Borough’s motion, at ¶ 28.
3 Dr. Eck’s report is attached to plaintiff ’s Pre-Trial Statement, as well as plaintiff ’s responses to the instant motions.

Terry Kinavey v.
West Jefferson Hills School District, and

Board of Directors of West Jefferson Hills School District
Employment

Conduct of school district board and solicitor did not constitute “impermissible commingling” regarding investigation and
termination of Plaintiff as superintendent stemming from her decision not to hire employee candidate.

No. SA 10-1149. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—August 17, 2015.

OPINION
This Opinion supports my October 17, 2014 and June 5, 2015 Orders of Court, which Plaintiff has appealed to the

Commonwealth Court of Pennsylvania. In July of 2008 Plaintiff, Terry Kinavey (“Mrs. Kinavey”) began a five year term as
Superintendent of the West Jefferson Hills School District. In the summer of 2009, Mrs. Kinavey was involved in the interview and
hiring process to fill a position for an English Teacher/Reading Specialist for the 2009-2010 school year. Ultimately, one of the
remaining candidates for the position was Denise Breisinger (“Mrs. Breisinger”), who is a resident of the school district and had
served as a substitute teacher in the school district. Mrs. Kinavey was to present the successful candidate for the English Teacher/
Reading Specialist position to the School Board of the West Jefferson Hills School District (“the Board”) at the Board meeting on
August 18, 2009. After consideration of two rounds of interviews, Mrs. Kinavey decided that she would not recommend
Mrs. Breisinger to the Board to be hired for the position.
When Mrs. Breisinger was not hired for the position, the Board received many calls and emails from District residents who

were upset that Mrs. Breisinger was not hired. In an executive session held during a recess from the Board’s August 25, 2009 meet-
ing, Board members questioned Mrs. Kinavey about her decision not to hire Mrs. Breisinger. The Board determined that School
District Solicitor, Ira Weiss (“Mr. Weiss”) should conduct an investigation of Mrs. Kinavey and of the hiring and interview process
of the English Teacher/Reading Specialist vacancy. On September 15, 2009, during an executive session prior to the regularly
scheduled Board meeting, Mr. Weiss reported to the Board that his investigation revealed no misconduct and that Mrs. Kinavey
acted within the scope of her authority when she determined not to hire Mrs. Breisinger. Public criticism of the failure to hire
Mrs. Breisinger continued at the September 15, 2009 Board meeting that followed the executive session.
During executive sessions on September 20 and 22, 2009, the Board authorized Mr. Weiss to conduct a second investigation of

Mrs. Kinavey. On November 17, 2009, the Board authorized the issuance of 15 charges against Mrs. Kinavey. On November 17,
2009, the Board also announced that it hired Michael Palumbo as special counsel to the Board and to serve as Hearing Officer for
the hearing at which the charges against Mrs. Kinavey would be prosecuted. On September 28, 2010 the Board adopted the
Findings of Fact and Conclusions of Law of the hearing officer, voted to terminate Mrs. Kinavey, and issued its Adjudication
regarding the charges against Mrs. Kinavey.
On October, 26, 2010 Mrs. Kinavey filed a Statutory Appeal, alleging that Mr. Weiss and members of the Board had engaged in

impermissible comingling conduct between the prosecutorial and adjudicatory functions. Mrs. Kinavey’s Statutory Appeal also
challenged the sufficiency of the evidence that supported her termination. On July 1, 2014, I granted Plaintiff ’s Motion for
bi-furcation, which separated the issues of impermissible commingling and the Adjudication of the Board. On October 17, 2014,
I issued an Order finding that neither the conduct of Mr. Weiss nor members of the Board was “impermissible commingling” as
contemplated by Pennsylvania case-law. On June 5, 2015, I issued an Order denying Mrs. Kinavey’s Statutory Appeal. On June 18,
2015 Plaintiff filed her Notice of Appeal.
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Mrs. Kinavey first argues that I erred “by failing to make any findings of fact to support the October 17, 2014 Order.” 2 Pa.C.S.
§754, the statute that governs judicial review of statutory appeals, does not obligate me to enumerate my reasons for sustaining the
adjudication of a local agency in an Order of Court. Further, Mrs. Kinavey is unable to point to any case law creating a standard
that requires me to include findings in a Statutory Appeal. If anything, my failure to include findings in support of my Order is a
stylistic preference of Mrs. Kinavey, but it does not constitute reversible error.
Before addressing Mrs. Kinavey’s next allegation of error, I believe it will be helpful to discuss the relationship between school

board, superintendent and school district solicitor. The school board is in the position to hire, oversee, discipline, and remove the
superintendent. 24 Pa.C.S.A. §5-510, §5-514. The school board is also the body that has the authority to appoint (and remove) a
solicitor for the school district. 24 Pa.C.S.A. §4-406. The solicitor, who serves as legal counsel to the school district, works closely
with the school board and superintendent throughout the year. As legal counsel for the school district, the solicitor is responsible
for prosecuting the charges against a superintendent at a pre-deprivation hearing. The interconnected and, perhaps, undesirable
result is that these three fragments, who once all worked on the “same team” serving the best interests of the school district, are
now in separate corners. Once charges are brought against an employee of the school district, the district solicitor generally
“prosecutes” the charges, and the school board adjudicates the charges. This can make it difficult to separate the roles of school
board as employer and school board as adjudicator, not to mention the difficulty in separating the role of the solicitor as general
counsel and solicitor as prosecutor. Because of these confusing and overlapping roles, the higher courts in Pennsylvania have
given flexibility to the solicitors and school boards to exercise their duties, even in the instance of terminating employees of a
school district.
Mrs. Kinavey next argues that I erred by finding that the Board did not engage in impermissible commingling of the prosecu-

torial and adjudicatory functions with relation to the termination of Mrs. Kinavey. Pennsylvania case law instructs that some
participation in the pre-hearing investigation does not render participation in the adjudicatory phase objectionable. Emphasis
added, See Behm v. Wilmington Area School District, 996 A.2d 60 (Pa.Cmwlth. 2010). Further, the separation of the prosecutorial
and adjudicatory functions, “need not be nearly as distinct where a school board is acting as an employer….” Bornstein v. City of
Connellsville, 39 A.3d 513 (Pa.Cmwlth. 2012). Mrs. Kinavey alleges that members of the school board conducted their own
investigation of Mrs. Kinavey and the hiring process for the English/Reading position by discussing the situation with adminis-
trators. Mrs. Kinavey also alleges that the school board commingled their prosecutory and adjudicatory functions by providing
information to Mr. Weiss during his investigation of Mrs. Kinavey. I do not find that these actions rise to the level of impermissible
commingling and I committed no error in finding so.
Mrs. Kinavey next argues that I erred by finding that Mr. Weiss did not engage in impermissible commingling conduct. The

primary question when considering whether a solicitor participated in impermissible commingling is whether the solicitor
participated in the adjudication of a hearing.

The existence of a continuing relationship between the solicitor and the school board does not create the appearance of
impropriety at the hearing or during the school board’s deliberation on the termination where, as here, the Solicitor does
not act on behalf of the School board at the hearing by either advising them or ruling on objections or evidentiary
questions and does not advise them during those deliberations.

Harmon v. Mifflin Count School District, 651 A.2d 681, 685 (Pa.Cmwlth. 1994)

In this case, the Board was represented and advised by Hearing Officer, Michael Palombo, Esq., not by Mr. Weiss. And here,
just as in Harmon, “…there is no allegation that the Solicitor was involved in the adjudication in any way.” Id at 684. The
Commonwealth Court has held that no impermissible commingling exists where, as here, “…the School Board retained
separate counsel to represent it during the deliberations and in the decision-making process.” Steffen v. Board of Directors
of South Middleton Township, 377 A.2d 1381, 1384 (Pa.Cmwlth. 1977). Further, “…beyond the limits of the hearing or the deci-
sion-making process, the solicitor may act on the school board’s behalf.” Harmon at 684, citing In re Feldman, 395 A.2d 602
(Pa.Cmwlth. 1978). Mr. Weiss did not “preside at the hearing” or “make evidentiary rulings,” nor did he participate in the
deliberation to terminate Mrs. Kinavey; therefore, there was no impermissible commingling. See Behm v. Wilimington Area
School District, 996 A.2d 60 (Pa.Cmwlth. 2010). I committed no error by finding that there was no impermissible commin-
gling conduct by Mr. Weiss.
Mrs. Kinavey next argues that I erred in upholding the Board’s dismissal of Plaintiff. Local Agency Law clearly instructs that,

when a full and complete record has been made of the proceedings on which a local agency makes its adjudication, then the Court
of Common Pleas shall affirm that adjudication, unless “…any finding of fact necessary to support its adjudication is not supported
by substantial evidence.” 2 Pa.C.S. §754(b). Substantial evidence is evidence that “a reasonable mind might accept as sufficient to
support a conclusion.” Spencer v. City of Reading Charter Board, 97 A.3d 834, 842 (Pa.Cmwlth. 2014). The court is bound by the
local agency’s findings when substantial evidence exists. In re Nevling, 907 A.2d 672, 674 (Pa.Cmwlth. 2006). A court may not
“reweigh the evidence or make credibility determinations.” Spencer at 842. Further, when there is more than one charge, it is not
necessary for the Board to establish the elements of every charge rather, “the trial court need only determine that the substantial
evidence exists to support the findings of fact necessary to support one of the specific charges warranting dismissal.” Monaghan
v. Board of School Directors of Reading School District, 152 Pa.Cmwlth. 348, 358, 618 A.2d 1239 (1992). 

Both statutory and case-law give local agencies great discretion, so long as their adjudications are supported by evidence.
My review of the record supports my conclusion that “substantial evidence” exists to support the Board’s findings of fact.
The majority of the hearing focused on Mrs. Kinavey’s alleged lack of total candor with the board related to the hiring
process for the English/Reading position. The evidence revealed that Mrs. Breisinger was the only remaining candidate for
the English/Reading position and the interview team was told that Mr. Weiss advised that she be hired in order to avoid potential
liability. The discussion of Mr. Weiss’ advice led many on the interview team to believe that a consensus existed to present Mrs.
Breisinger to the WJHSD Board for hiring (RR 197, 384, 462). On the basis of the perceived consensus, Mrs. Breisinger’s
name was placed on a “preliminary” blue sheet for presentation to the WJHSD Board for hiring (RR 202, 575, 713). The fact
that Mrs. Breisinger was not presented to the WJHSD Board for hiring caused a barrage of comments and political pressure
on the Board from supporters of Mrs. Breisinger, who believed that she should be hired. (RR 353, 356, 574, 576, 711, 730). In
the Executive Session with the WJHSD Board on August 25, Plaintiff failed to disclose that she was part of the consensus who
believed that Mrs. Breisinger would be hired on the basis that they “had” to (RR 705, 713). In this failure to disclose the
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perceived consensus, and the failure to disclose the preparation of the “preliminary” blue sheet with Mrs. Breisinger’s name,
the WJHSD Board found that Plaintiff violated her duty of “total candor” toward the board (Adjudication, RR 2437,
2439-41, 2459).
Further, the Board found that Mrs. Kinavey distributed written materials to the District without offering attribution to the

original source of the written material. (RR 590). The Board found those distributions without attribution to be a violation of the
District’s plagiarism policy. (Adjudication, RR 2449-52, 2460). Therefore, the Board’s adjudication is supported by substantial
evidence and I committed no error by upholding the dismissal of Mrs. Kinavey.

BY THE COURT:
/s/Hertzberg, J.

In Re: A.Z., a minor, Appeal of Y.Z., Mother
Dependency—Custody

1. The mother and father are the parents of one minor child, age five, with the mother having subjected the child to numerous
invasive medical examinations, claiming that the child was being sexually abused by the father. The child had been subjected to
numerous genital exams by many physicians, as well as numerous forensic interviews. All of the medical exams came back
normal, with this court finding that no evidence whatsoever was presented or supported the allegation of sexual abuse. Childline
reports were made, but always with no physical findings of abuse.

2. The trial court determined that the mother was traumatizing the child in her effort to eliminate the father from the child’s
life and prohibit the father from having custodial time with the child. The examining physician and the trial court determined that
the mother suffered from a form of possible Munchausen-by-proxy Child Abuse.

3. The child was removed from the mother’s custody and initially placed with a relative of the mother, who regrettably elected
not to continue to be the placement for the child.

4. The mother was relentless in her allegations and her attorney made threatening calls and sent threatening emails to Children,
Youth and Families Services; their attorneys; and the attorney for the father. The court prohibited the mother from presenting
unsubstantiated theories and determined that the child was in imminent danger of psychological harm and needed to be removed
from the mother’s custody.

5. The father was available and ready to care for the child and was determined not to be a threat to the child. He had
cooperated with Children, Youth and Families and services were available to him. The trial court placed the child with the
father determining that that would be the least traumatic placement. The court determined that the child was in imminent
danger of long lasting, emotional and psychological harm as a result of the mother’s continuing and escalating accusations
against the father and as a result of her continued, baseless, and invasive physical examinations to which she subjected the
child. The court determined that the mother would not cease this behavior as she was determined to have the father lose
custody.

6. The trial court refused to allow the mother’s attorney to question the young child at trial based on the counsel’s belligerent
and badgering behavior, with the court refusing to allow the child to be subjected to such questioning.

7. The court also determined that the mother may suffer from an undiagnosed mental illness and was in need of treatment. Her
behavior to professionals and to the court was described as odd and bizarre.

8. The mother’s further contact with the child was to be supervised so as to supervise the communications between herself and
the child, with the court determining that the mother completely lacked the understanding of the harm she was causing to the child.

9. Following the child’s placement with the father, the court was astounded at the remarkable positive difference in the child’s
behavior and concluded that the mother had been infantilizing the child in order to keep him unnaturally bonded to and dependent
on her.

10. In the mother’s appeal, the mother raised numerous arguments for appeal, but failed to set forth a non-redundant, non-
frivolous recitation of issues. The court determined that the mother and her attorney did not act in good faith, but that more than
reasonable efforts were taken by the court to avoid removal of the child from the mother.

(Christine Gale)
Jason S. Lasser for father.
Richard Ducote for mother.
No. CP-02-DP-0000147-2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Juvenile Section.
Superior Court No. 1082 WDA 2015
Bubash, J., August 25, 2015

Background and Procedural History
On June 4, 2015, I adjudicated five year old A.Z. (“Child”) dependent. I found that Child’s emotional welfare was at risk because

his mother, Y.Z. (“Mother”), was subjecting him to numerous invasive medical examinations, claiming Child was being sexually
abused by his father, M.Z. (“Father”). Mother appealed that adjudication at 1038 WDA 2015.
Mother’s behavior continued to escalate. Child was again subjected to an emergency room visit at Mercy Hospital, based on

allegations identical to those previously filed. This resulted in another Childline report but no physical findings of abuse. Dr.
Jennifer Wolford, the Child Abuse Physician on call at the Child Advocacy Center of Children’s Hospital, filed a subsequent
Childline on July 2, 2015 based upon her review of the report from the examining physician from Mercy Hospital. An Emergency
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Custody Authorization (ECA) was then filed by the Office of Children, Youth and Families (CYF) on July 2, 2015. I removed Child
from Mother’s custody upon receiving the ECA. Child was placed with a relative and ultimately was placed with Father at the July
6, 2015 Shelter Hearing.
Mother now appeals from my July 6, 2015 Shelter Care Order. Because CYF met its burden by proving, by a preponderance of

the evidence, that Child was in imminent danger in Mother’s custody, my ruling should be affirmed.

History Subsequent to June 4, 2015
My Opinion at 1038 WDA 2015, transmitted to the Superior Court on August 6, 2015, includes a comprehensive history of this

case up to June 4, 2015. That history will not be repeated here.
On Monday, June 29, 2015, Mother took Child to Mercy Hospital’s emergency room asserting sexual abuse by Father. The

allegation – that Father inserted a flashlight in Child’s “tushy” - was identical to previous allegations. A Child line was filed as
required, but no physical evidence of abuse was seen or noted by the attending physician. (7/6/2015 TR. p 65)1 CYF met to discuss
a plan but chose not to file an ECA at that time.
The subsequent Childline filed by Dr. Jennifer Wolford, the Child Abuse Physician on call at the Child Advocacy Center of

Children’s Hospital was because of her concerns about the nature and number of emergency room visits instigated by Mother. The
statement of Dr. Wolford in the July 2, 2015 Childline report reads, in pertinent part, as follows:

“The mother reports that [Child] says that his Father sticks objects into his rectum. [Child] has had a minimum of
ten genital exams by numerous physicians. These exams have been normal. He has endured at least two forensic inter-
views, and disclosures have been unsubstantiated and often repeated words that echo Mother’s claims. Filing this
Childline because of the repeated reports of sexual abuse, required numerous visits to the emergency room, numerous ...
exams, numerous interviews, this is emotionally traumatizing and disruptive to a five year old child and this is abusive.
This is an unusual form of possible Munchausen by proxy child abuse.” (7/6/2015 TR. p. 21)

Due to the grave concern raised by this report, CYF requested an ECA. As ECAs are only presented as an emergency when the
safety of the child is in question, they are, by nature, ex parte.
Judge Kim Eaton was the judge “on call” that evening and received the call from CYF, as per protocol. She called me because

of the serious nature of the case and pursuant to this Court’s “one family/one judge” policy. I authorized the ECA, although Judge
Eaton’s electronic signature appears on the ECA Order. (7/6/2015 TR. p. 22-23, 47-48) Child was removed from Mother’s custody
and placed with a relative, Mother’s cousin. Mother’s cousin’s name was provided by Father when he was contacted by CYF on
July 2, 2015. (7/6/2015TR. p. 23-25)

Prior to the July 6, 2015 shelter hearing, Mother’s attorney, made phone calls and sent a series of e-mails to the CYF caseworker,
attorney for Father, and attorneys for CYF, threatening retribution against them for the ECA. The testifying CYF caseworker played
a recording of one message she received. In that message, Mother’s attorney stated:

“I hope you like seeing your name in newspapers because there’s a ... scandal here. ...So the newspaper is going to
love to hear that you guys are colluding with the Pittsburgh Police Department in order to hide the abuse that has been
going on with this case. ...So that if you value your job, I suggest that you start investigating. So enjoy seeing your name
in the newspapers because you and officer [-----I] are both going to be up in lights.” (7/6/2015 TR.p. 29-30)

At the July 6, 2015 shelter hearing, Mother attempted to introduce unsubstantiated accusations which she mischaracterized as
“evidence.”2 She attempted to present her theory of a conspiracy between CYF and the Pittsburgh Police to protect Father from
prosecution as a child molester because the spouse of an officer had done some off-duty work for Father’s catering company.
(7/6/2015 TR. p. 15-16, 65-70, 106) She further attempted to present unsubstantiated charges to the Court that Father tortures and
kills animals, that he has raped Mother, brags of being a child molester, and so on. (7/6/2015 TR. p. 109-111)
I did not allow Mother to present her unsubstantiated theories, which I have heard previously and for which she has never

offered substantiating evidence. I likewise did not permit her attorney to spout inflammatory statements. Akin to asking the
proverbial question, “When did you stop beating your wife?”, badgered witnesses rather eliciting evidence from them, and when
he did so, I stopped him.
Based on the allegations in the active July 2, 2015 Childline report, and because of the continuing nature of Mother’s behavior,

I found, by a preponderance of the evidence, that Child was in imminent danger of psychological harm and needed be removed
from Mother’s custody.
At the July 6th shelter hearing, CYF explained that Mother’s cousin, with whom Child had initially been placed, would not keep

Child, due to fear of being involved in such a contentious matter. CYF requested non-family placement only because the June 29,
2015 Childline report had not been fully investigated as to Father.
Four previous Childlines accusing Father of sexual abuse of the Child were based on Mother’s suspicion of abuse. All were

closed as unfounded. (7/6/2015 TR. p. 41). The June 29, 2015 open Childline was no different than the others which had been
closed, with the same allegations. (7/6/2015 TR. p. 42). The CYF caseworker testified that the only reason OCYF was not
asking for placement with Father was because every time Child returns from a visit with Father, “he then goes to the emergency
room and is examined and interviewed immediately.” (7/6/2015 TR. p. 42) I disagreed with non-family placement, as the
worries about a placement with Father could be managed by supervising Mother’s visitation. As Father was available and ready,
was not a threat to Child, had been cooperating with CYF, and services were available, I found placing Child with Father to be
the least traumatic placement.
I placed Child with Father with in-home services, ordered individual and interactional forensic examinations of Mother and

Child, and scheduled a review hearing for August 13, 2015. Mother was given three (3) hours of supervised visitation per week.
Mother filed her Notice of Appeal and her 1925(b) Statement the next day. After the filing of the appeal by attorney Shuchardt,
attorney Erica Burns entered her appearance for the appeal only.
On August 6, 2015, prior to my Opinion being transmitted, an “Amended” 1925 Statement was filed by Mother, through Mother’s

attorney.3 As amended, Mother’s Statement of Matters Complained of on Appeal sets forth 34 assignments of error.
Pursuant to Rule 1925(a)(2), trial courts are to file an Opinion in a Children’s Fast Track appeal within 30 days. Because I did

not receive Mother’s amended Statement until August 7, 2015, the filing of my Opinion was delayed so that I could address the
issues raised in that amendment.
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Discussion
I removed Child from Mother because I accept CYF’s position, supported by the opinion of Dr. Wolford, which proves by a

preponderance of the evidence, that Child was in imminent danger of long lasting, emotional and psychological harm by Mother’s
continuing and escalating accusations of abuse against Father as well as the trauma Child was suffering by repeated, baseless and
invasive physical examinations.
In the case of In Interest of Justin S., 543 A.2d 1192, (Pa. Super. 1988), the Superior Court held it was proper to remove children

from a mother who made serial accusations of child sexual abuse against their father. The Superior Court quoted the trial court’s
opinion in a passage from a case which is, sadly, very much like this one, as follows:

“The appellant/mother had so corrupted the children in this case by coaching them to allege that the father had
sexually abused them, that this action had to be taken immediately. There wasn’t the slightest doubt in this
Court’s mind that if the children stayed in the custody of the mother, that she would continually and repeatedly
have the children make unfounded accusations against their father. The effect of this would have placed the
father in such a defensive posture that he simply would have forfeited any rights he has to his children, a move
the mother obviously desires.... More important, however, if the mother continued to have custody of the
children, the children themselves would suffer emotionally from such intense pressure from the mother.
(Opinion at pp. 11-12).” In Interest of Justin·S., at 1198

I am convinced that if it were up to Mother, she would continue her behavior which often resulted in Father losing custody.
There has been no physical evidence to support Mother’s accusations. Child’s disclosures have been deemed extremely suspect
due to Mother’s influence.
I am further convinced that Mother’s behavior would have continued to escalate until this Child suffered irreparable harm. Her

allegations and behavior have escalated rapidly. None of these tactics have gotten Mother what she wants, the elimination of Father
from Child’s life. I could not allow Mother to have a future opportunity to resort to what I feared loomed inevitable, that she might
physically damage Child herself and claim it was done by Father.4

As long as Father had unsupervised visitation with Child, Mother’s allegations and the resultant emergency room events were
going to continue. For a year and a half, Mother has been trying to eliminate Father from Child’s life and for the last five months
that has been manifested in these repeated hospital visits. Taking the Child from Mother was difficult, but it was necessary for his
safety. Because it is more than likely that Mother is the source of Child’s disclosures, her visitation with Child had to be supervised
to monitor her communications with Child.
It is possible that Mother may suffer from an undiagnosed mental illness and is in need of treatment. Her refusal to attend the

Court-ordered psychological evaluations supports this notion as do reports of her odd behavior by professionals, and the bizarre
behavior I have observed in court. Child was in grave danger of suffering long lasting mental and emotional harm if Mother’s esca-
lating course of abuse had been allowed to continue.5

At the shelter hearing, CYF’s burden was to prove, by a preponderance of the evidence, that Child was not safe with Mother. I
am charged with assessing the threat of danger, the child’s vulnerability and the parent’s capacity to protect the child. I found that
Mother is unable to protect this Child who is extremely vulnerable to the harm she is causing him.
I am familiar with these parties, from the initial custody matter throughout this dependency process. Mother’s accusations

towards Father have been escalating. Mother’s behavior, when she has not achieved her goal of denying Father contact with Child,
has grown increasingly disturbing. In Munchausen by Proxy, the abuser’s behavior escalates, causing more and more harm to the
child victim. In this case, I have seen this pattern developing from the start and the existence of that pattern was confirmed by Dr.
Walford’s Childline comments.6

Preliminarily, before addressing Mother’s 1925(b) Statement in detail, note that the relevant requirements of an appellant’s
Statement are set forth in the Pa.R.A.P. (b)(4) as follows:

“(i) The Statement shall set forth only those rulings or errors that the appellant intends to challenge.

(ii) The Statement shall concisely identify each ruling or error that the appellant intends to challenge with sufficient
detail to identify all pertinent issues for the judge. ...

(iv) The Statement should not be redundant or provide lengthy explanations as to any error. Where non-redundant, non-
frivolous issues are set forth in an appropriately concise manner, the number of errors raised will not alone be grounds
for finding waiver.

(vii) Issues not included in the Statement and/or not raised in accordance with the provisions of this paragraph (b) (4)
are waived.”

Although the number of issues raised in a Rule 1925 (b) statement does not, without more, provide a basis upon which to deny
appellate review, Mother’s Statement raises more issues than she could meaningfully argue on appeal and a majority of those
issues are either frivolous or redundant. See, Eiser v. Brown & Williamson Tobacco Corp., 938 A.2d 417, 427-28 (Pa. 2007). Mother’s
failure to set forth the non-redundant, non-frivolous issues that she seeks to raise in a concise manner has impeded my ability to
prepare this opinion or to address the actual, substantive issues that she seeks to raise in her appeal. See, Kanter v. Epstein, 866,
A.2d 394, 401 (Pa. Super. 2004).
In Jiricko v. Geico Ins. Co., 947 A.2d 206, 213 (Pa. Super. 2008), the Court found fault with an appellant’s 1925(b) Statement, not

because of its objectionable length, but because the statement, much like the instant case, was “an incoherent, confusing, redun-
dant, defamatory rant .... ” The Court held that there is an element of good faith required of litigants and attorneys who come before
the court and that the Courts should address those issues which are raised in good faith.
In the instant case, Mother and her attorney did not act in good faith in dealing with the court as contemplated by Jiricko.

Mother’s attorney was wholly unfamiliar with ECA procedures and the conduct of a Shelter Hearing. Many of Mother’s instant
complaints are irrelevant to my ruling or arise from my appropriate refusal to allow bald, unsupported allegations or to allow her
to relitigate the dependency finding.
I will, nonetheless, address the issues complained of by Mother which can be deemed to be raised in good faith. I will first

address Mother’s Amended Statement as it is more substantive, and then separately address the initial 22 assignments of error.
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Amendments to 1925(b) Statement
In her amended 1925(b) Statement, Mother essentially focuses on whether or not the evidence presented met the required

standard required to remove the Child from Mother and whether or not I followed the proper procedures in placing Child
with Father.

Initially, I note that when CYF files an ECA, it requests the court to take immediate action and grant interim relief by remov-
ing a child from a parent to ensure immediate assessment of the child’s safety. The ECA in this case, supported by the statements
of Dr. Wolford in the July 2, 2015 Childline, suggested that this case is one similar to Munchausen by Proxy - essentially that the
allegations of sexual abuse against Father are put forward by Mother for secondary gain. In this case, the secondary gain is to
deny Father any custody of Child. Because Mother’s actions are causing grave and escalating harm to Child, immediate action
was required.

Mother amended her 1925(b) Statement, adding 12 assertions of error as follows:

“23. The juvenile court erred as a matter of law and abused its discretion in finding that OCYF used reasonable efforts
to prevent the necessity of placement outside of the child’s home with Mother.

24. The juvenile court erred as a matter of law and abused its discretion in finding that it was in the best interest of
the child to remove the child from Mother’s home and it was contrary to the welfare of the child to remain in
Mother’s home.

25. The juvenile court erred as a matter of law and abused its discretion in finding that there was sufficient evidence
to support the shelter care application.

26. The juvenile court erred as a matter of law and abused its discretion in modifying the child’s placement and
placing the child with Father.

27. The juvenile court erred as a matter of law and abused its discretion in restricting Mother to supervised visits
with child.

28. The juvenile court erred as a matter of law and abused its discretion in not proceeding under Rule 1606 of the
Rules of Juvenile Procedure, Modification of a Dependent Child’s Placement.

29. The juvenile court erred as a matter of law and abused its discretion in operating under the emergency care and
shelter care provisions of the Rules of Juvenile Procedure.

30. The juvenile court erred as a matter of law and abused its discretion in continuing the dependency of the child.

31. The juvenile court erred as a matter of law and abused its discretion in expediting the childline investigations,
inter alia, to be able to place the Child with Father.

32. The juvenile court erred as a matter of law and abused its discretion in failing to use the clear necessity standard
before removing the dependent child from Mother’s home.

33. The juvenile court erred as a matter of law and abused its discretion in disregarding the child’s disclosures of abuse.

34. The juvenile court erred as a matter of law and abused its discretion in relying on the unsupported hearsay
statements of Dr. Jennifer Wolford.”

Mother complains at 23 that it was error for me to find that CYF had used reasonable efforts to prevent the necessity of removing
Child from Mother. CYF filed its first dependency petition in January of 2015. Until July of 2015, Child remained in Mother’s care
with a number of services in place. More than reasonable efforts were taken over those seven months to keep Child with Mother,
thinking that removal would cause further trauma to him. Despite trying to keep Child with her, Mother failed to cooperate with
the service providers and her behavior continued to escalate.7

She complains at 32 that I did not follow the clear necessity standard of the Juvenile Act. “Clear necessity is established when
the court has considered alternative dispositions which would allow the child to remain with his parents and determined that those
alternatives to separation are unfeasible. In Interest  of Justin S., 543 A.2d 1192, 1197-98 (Pa. Super.1988). In this case, I tried the
alternatives, by leaving Child in Mother’s care. The case got worse, not better. Child suffered further abuse which showed no sign
of abating. Removing Child was clearly necessary under the escalating circumstances.
Mother complains at 28 that I did not file the directives of Rule 1606 concerning changing the placement of Child. Child

was removed on an emergency basis and placed with Mother’s cousin. Child could have remained there until the Childline inves-
tigations were concluded but for Cousin’s refusal to continue that custodial arrangement. One of the goals of the Act is to avoid
unnecessary trauma to children. Once the cousin was no longer a viable option, I chose not to cause additional trauma to Child by
placing him with a stranger. I, instead, placed him with Father, who I am convinced poses no danger to Child.
Mother argues it was error to operate under the emergency care and shelter provisions. I disagree. Child is at a formative time

in his life. He is being subjected to repeated anal examinations by strangers and being subjected to the unfounded belief that one
of his parents is evil. As this behavior was continuing to escalate despite all efforts, emergency removal was not only appropriate
but necessary to protect Child from further harm.

The First 22 Assignments of Error
The majority of Mother’s first 22 assignments of error are identical to those set forth at 1038 WDA 2015. I did not address them

then because they were not relevant to my adjudication of dependency. Prior to Amendment, Mother sets forth the following 22
assertions of error:

“1. The trial court erred when it refused to allow Mother to present evidence that Father had been sexually abused
as a child (and was this at risk as an abuser).

2. The trial court erred when it refused to allow Mother to present evidence that Father has a history of torturing and
killing animals.
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3. The trial court erred when it refused to allow Mother to present evidence that Father has wrapped the child in duct
tape, from head to toe.

4. The trial court erred when it refused to allow Mother to present evidence that Father has raped Mother, and forced
her to engage in the same sexual behaviors reported by the parties’ child.

5. The trial court erred when it refused to allow Mother to present evidence concerning father’s history of physically
and sexually abusing the child.

6. The trial court erred when it refused to allow Mother to present photographs of the child’s injuries suffered at the
hands of Father.

7. The trial court erred when it refused to allow Mother to present witnesses with knowledge that the child was showing
signs of sexual abuse.

8. The trial court erred when it refused to allow Mother to present a witness with knowledge that Father boasted of
having sex with children in Peru.

9. The trial court erred when it refused to allow Mother to present evidence that Father required Mother to dress as
a little girl for extended periods of time.

10. The trial court erred when it refused to allow Mother to present evidence that the police officer who investigated
this case (i.e. Officer April Campbell) is a family and business friend of the alleged abuser (i.e. Father)

11. The trial court erred when it refused to allow Mother to present evidence that Officer April Campbell has never
interviewed Mother concerning the allegations of sexual abuse.

12. During the second shelter hearing, the trial court erred by refusing to allow Mother to offer evidence as to why
she sought medical care for her child during the doctor visits in question.

13. During the second shelter hearing, the trial court erred by refusing to allow Mother to present photographs of
the interior of her house.

14. The trial court erred by taking judicial notice that “men are naturally attracted to adolescent girls.”

15. The trial court erred by concluding that the Father did not have sufficient custody to sexually abuse the child.

16. The trial court erred by refusing to allow Mother’s counsel to participate when the Court questioned the child.

17. The trial court erred by finding that the child is “dependent” when there is no evidence of record to support such
conclusion.

18. The trial court erred by allowing the Allegheny County Department of Children, Youth and Families (“CYF”) to
take custody of the child on the basis of an ex parte motion and order, with no notice to.

19. The trial court erred by awarding custody of the child to Father when (a) there is a pending criminal investi-
gation of Father for sexual abuse, (b) there is an active Child line against Father for alleged sexual abuse, (c) the
child disclosed to the Court on two occasions that Father has placed an object in the child’s anus, (d) the child has
reported sexual abuse to at least three doctors, two court-appointed therapists, and two teachers, and (e) CYF
recommended that Father have supervised visitation.

20. The trial court erred by requiring supervised visitation for the Mother when there was no evidence of record find-
ing that Mother was a threat to the child.

21. The trial judge was abusive to Mother and her counsel throughout the hearings in this case.

22. The trial judge routinely refused to allow Mother to ask questions when there was no objection before the Court.”

The issues raised by Mother in items 1-12 complain of my refusal to allow her to introduce “evidence.” Mother had no evidence
to put before the court substantiating her allegations, nor has she at past hearings.
Mother complains that I did not allow her to introduce a “trial aid” into evidence. This trial aid included photographs Mother

allegedly took of Child’s anus, with no method of authentication. stated the photos showed “what the child’s anus looked like after
he had been raped by the Father.” (7/6/2015 TR. p 58) They show, in fact, nothing but that an invasive photograph was taken of
child’s anus by Mother. I refused to allow Mother to enter same into the record. (7/6/2015 TR.p. 57-59)
Many, if not all, of the allegations Mother wanted to make at the shelter hearing have been heard by me at previous hearings,

exhaustively investigated and disproven. For many of them, there simply is no underlying evidence that the events ever occurred.
Mother’s defamatory allegations concerning the CYF caseworker and the police are also not evidence appropriate for a shelter
hearing.
Likewise, Maternal Grandmother’s proposed testimony regarding “the interior of the house” and “as to why these emergency

room visits have been occurring” was irrelevant. (7/6/2015 TR. p. 85-86) Maternal grandmother’s biased lay testimony would have
done nothing to assist me in determining whether removing Child was appropriate.
Other assertions of error are simply irrelevant, frivolous, or demonstrate a misunderstanding of the purpose of the proceedings.

For example, whether Mother dressed as a little girl for Father in the past was irrelevant to whether Child was being placed in
danger by Mother’s present behavior (item 9). Photos of the interior of Mother’s home (item 13) were totally irrelevant to the
shelter proceeding since Child was found to be dependent and subsequently removed based on Mother’s actions, not the safety or
cleanliness of her home.
Further, that “men are attracted to adolescent girls” (item 14) was a fact noted in an expert report introduced into evidence at

a previous hearing. Regardless, Child is a five year old boy, not an adolescent girl. Likewise, at no point did I conclude that Father
did not abuse the Child because he did not have sufficient custody time (item 15).
All ECAs are ex parte by nature (item 18) so the lack of notice to of the ECA is irrelevant. That procedural point was explained
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to Mother’s attorney numerous times at the hearing, yet still raised on appeal.
Mother also complains at item 16 that I did not allow her counsel to question Child. She complains at item 21 that I was

abusive to her and her counsel, and at item 22 that I did not allow certain questioning when there was no objection before the court.
Mother’s counsel repeatedly ignored my instructions in the hearing. His behavior was belligerent and badgering, as well as

ineffective. He rose and raised his hand to swear as if he himself would be giving testimony (7/6/2015 TR. p. 12) and then
proceeded to act as if he was, in fact, testifying. With regard to the June 29th, 2015 emergency room visit, he stated that the
doctor “intentionally refused” to do a swab of Child’s anus, stating “we asked that this child be, ... that there be a swab” as if he
had been present himself and was testifying to it. (7/6/2015 TR.p. 75){Emphasis added}
Allowing counsel to question this young boy would have been completely inappropriate. Nothing Child would have said in

response to questioning would have been illuminating to me.8 Moreover, based on the way Mother’s counsel questioned other
witnesses, I can only imagine how potentially damaging his questioning of Child would have been.
When Mother’s counsel’s unwarranted statements or questioning went beyond what is appropriate for a shelter hearing, I put

a stop to it, whether there was a verbal objection from other counsel or not. I am not required to allow my courtroom to turn into
a free-for-all, or to allow a litigant to relitigate already decided issues.
The entire hearing was a frustration for the Court as a result of Mother’s attorney’s behavior. Mother’s emotional interruptions,

entreaties and histrionics were not helpful to me in making a decision. Mother had the opportunity to testify. I directed her not to
speak out of turn or when she was not being questioned. (7/6/2015 TR.p. 62, 73-74) Her attorney’s behavior was, frankly, outlandish
and inexcusable.9 On a number of occasions, I reprimanded him. 7/6/2015 TR. p. 74, 79) My treatment of Mother and her counsel,
though occasionally harsh, was not abusive.
Mother complains at items 19 and 20 that I improperly placed Child with Father while an open Childline existed and that I

incorrectly ordered that Mother’s visits be supervised by CYF when there is no evidence that Mother is a threat to Child.
The open Childline investigation of Father is one which was instituted as a result of Mother, yet again, taking Child to the emer-

gency room on June 29, 2015 and alleging sexual abuse. This Childline is based on allegations no different than the others which
have previously resulted in the investigations being closed as unfounded.
Because the only reason CYF opposed placement with Father was the existence of an uninvestigated Childine (7/6/2015 TR.

p 39, 43), I found placement with Father, with services in place, to be the most appropriate course of action. I requested that the
Childline investigations be expedited. (7/6/2015 TR. p 43, 81-82)
Mother complains that I ordered her custody to be supervised. At the hearing, she objected to the supervision because she has

not been accused of sexually abusing the Child. She misunderstands that the primary purpose of the supervision is to supervise
the communications between herself and Child. (7/6/2015 TR.p. 127-128) Mother is corrupting this Child and the only way to stop
that abuse is to prevent her from making suggestions to him.
Mother also stated her belief that the “whole basis” of the July 2, 2015 Childline was that it stated that there had been ten emer-

gency room visits, when in fact there had only been five. (7/6/2015 TR. p 59-62, 93-95) This demonstrates that she completely lacks
understanding of the harm she is causing Child
Mother is using repetitive accusations of abuse to keep Child from Father, whether she is consciously aware of it or not. As there

is no evidence that Father has abused Child and Father has numerous services to observe and assist him, placement with Father
was the least traumatic step I could take.
I cannot speculate on the cause of or the treatment for what I believe to be Mother’s issues. It is my sincere hope that she gets

the appropriate therapy and treatment to allow more time with her Child. But my role is to protect that Child in the least intrusive
and traumatic way I can. To that end, I removed Child from Mother and placed Child with Father.

Conclusion
I adjudicated Child dependent because I found him to be at risk by being without proper parental care. By continuing to

escalate her unfounded allegations, I found Mother was placing Child in imminent danger of harm. It was, therefore, proper to
remove him from her care. As Father poses no threat to Child’s safety, placement with him was appropriate. As it turns out, Child
has already greatly benefited from that placement. My decision should be affirmed.

BY THE COURT:
/s/Bubash, J.

1 Also, according to Mother’s testimony, she herself invasively examined Child after a June 15, 2015 visit with Father, taking close-up
photographs of his anus.
2 Of note, throughout this case, no physical evidence has been found to support Mother’s claims that Father has been inserting body
parts and objects into Child’s anus, despite subjecting Child to numerous invasive examinations. At the shelter hearing, Mother
claimed to have, at her home, a semen sample which she allegedly collected from Child’s body after he was allegedly raped by
Father on June 15, 2015. However, when, for the first time, she claimed to have actual evidence, she did not take the Child to be
examined nor did she present this alleged semen sample to authorities. (7/6/2015 TR. p. 62-63, 102-106, 125)
3 Mother also filed an Amended 1925(b) Statement with regard to the appeal at 1038 WDA 2015 but it was not received by my
chambers prior to the submission of my Opinion in that matter. As my finding of dependency was based on my finding that CYF
had met its burden by clear and convincing evidence that the Child was dependent, and as Mother’s amendment was untimely,
I stand by my Opinion as filed.
4 As it turns out, this is the very behavior which Dr. Wolford opined was likely to occur if Child remained with Mother at the review
hearing which was held on August 13, 2015. She further testified that her concerns regarding Father were at zero and her concerns
that Mother would abuse Child were “off the charts.”
5 In addition, there was testimony at the subsequent review hearing from social workers and psychologists working with Child that,
at five years old, was not accustomed to feeding or dressing himself before the removal. Since then, he has learned to do so and
has otherwise become more independent and age appropriate in the four weeks he has been in Father’s care. I met with the Child
on August 13, 2015 and was astounded at the remarkable positive difference in his behavior. I now believe Mother was infantilizing
the Child to keep him unnaturally bonded to and dependent on her.
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6 Hearsay is permitted in emergency shelter hearings due to their emergency nature, and so Dr. Walford’s hearsay statements were
admitted. Prior to this instant opinion being submitted, a review hearing was held on August 13, 2015, at which time Dr. Wolford
testified by phone. Her testimony was exceptionally illuminating to me regarding the actual danger Child was in.
7 For example, I previously ordered Child to be evaluated but Mother did not to take Child to that evaluation. (7/6/2015 TR. p. 28,
32, 37)
8 I spoke to Child briefly just so I could observe him
9 At the conclusion of the hearing. I did, as I stated on the record, draft a letter to the Disciplinary Board, as I found Mother’s
attorney was out of his depth in this dependency matter and grossly overstepped the bounds of zealous advocacy by threatening
retaliation against CYF and other counsel.
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Commonwealth of Pennsylvania v.
Robert Sands

Criminal Appeal—Publish—Sufficiency—Waiver—Weight of the Evidence—Sentencing (Discretionary Aspects)—
Aggravated Assault—VUFA—Lack of Specificity—Jury Instructions

No error in enhancing sentence based upon “brandishing” a firearm because jury found that defendant used a deadly weapon to
cause injury.

No. 2013 09 317. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—April 6, 2015.

OPINION
Mr. Sands was found guilty of aggravated assault and sentenced to 6-12 years in jail. Post sentence motions were denied.

He appealed on February 10, 2015. He advances a few claims.
On June 17, 2014, Mr. Sands was found guilty of two counts of aggravated assault, 2702 (A)(1) and 2702 (A)(4), and carrying a

firearm without a license, 6106 (A)(1).1 A pre-sentence report was ordered. It was received in time for sentencing on August 25th.
At Count 2 – causing serious bodily injury – the Court’s sentence was 6-12 years incarceration followed by 8 years of probation.
A concurrent 1-2 year period of incarceration was imposed at the remaining two counts.
On September 3, 2014, a Motion to Reconsider Sentence was filed along with a separate Omnibus Post-Sentence Motion. The

reconsideration request was denied on September 4th. Within the Omnibus Motion was a request to file a supplemental motion.
It was granted. On October 30, 2014, Sands filed his anticipated Supplemental Post-Sentence Motion. On December 2, 2014, the
Government finally docketed its response. On February 11, 2015, this Court authored an opinion addressing Sands’ post-sentence
arguments. An order was issued that same day denying his request for any post-sentence relief. A timely Notice of Appeal_ was
docketed on February 10, 2015, and a 1925(b) order followed. Sands timely filed and properly served his Concise Statement of
Matters Complained of on Appeal.
For the most part, Sands’ present assertions of error have already been dealt with. For convenience, the Court will identify and

address each.
Mr. Sands’ initial complaint is the evidence was insufficient to sustain each of the three convictions. Concise Statement, para-

graph 8 (March 18, 2015). This same argument was made in his Post-Sentence Motion. The Court addressed the lack of specificity
in its post-sentence opinion. Despite the Court’s clue that more will be needed for preservation purposes, Sands’ Concise Statement
fails to deliver. The sufficiency arguments have been waived.
Sands next argues “the verdict was against the[w]eight of the [e]vidence and a new trial should be granted.” Concise Statement,

paragraph 8 (March 18, 2015). An identical claim was made in his Post-Sentence Motion. This Court’s conclusion was the weight
claim was deficient and inconsistent with Pa.R.Crim.P.607. Opinion, pg.2 (Feb 11, 2015). After sifting through Sands’ fundamental
misunderstanding of the differences between a weight challenge and a sufficiency challenge, the Court addressed the weight
challenge set forth in his Supplemental Motion. The analysis is repeated here.

“Sands’ weight challenge fails to convince. The points he directs our attention to were matters put before the jury
and they weighed them and gave them the weight it felt appropriate. The jury’s acquittal on the most serious charge
demonstrates they gave careful consideration to the evidence including those items brought forth by Sands’
lawyer.”

Opinion, pg.3 (Feb. 11, 2015). Considering the supporting points Sands relies upon in his Concise Statement are the same as those
put forth in his Supplemental Motion, the Court’s conclusion stays the same – the weight claim is not successful.

The third assertion of error concerns the sentence. According to Sands, this Court “violated the Due Process Clause of the 14th
Amendment as the sentencing factor was not proven beyond a reasonable doubt.” Concise Statement, paragraph 8 (March 18,
2015). The sentencing factor Sands focuses on is the “brandishing of a firearm during [the] crime of conviction”. Id. He references
the Superior Court’s decision in Munday, 78 A.3d 661 (Pa. Super. 2013), a Pennsylvania statute, 42 Pa.C.S.A. Section 9712.1 and the
6th and 14th Amendments. His argument, in simplest form, is that this Court sentenced him based upon a fact (brandishing a
firearm) which was not proven beyond a reasonable doubt.
Sands’ position misses the mark and is divorced from the facts. The jury found that he used a deadly weapon to cause injury.

Trial Transcript, pg. 257 (jury charge on aggravated assault - count 3(2702 (A)(4)). While he received a concurrent sentence at
Count 3, the Court used this jury made finding to support its sentence at Count 2 – aggravated assault with serious bodily injury
being caused. At Count 2, the Sentencing Guidelines suggested a standard range sentence of 54-72 months. This was after the deadly
weapon enhancement for use - not brandishing - of a deadly weapon was applied.
In addition to this factual disconnect, the Court also sees a distinction with the law that has sprouted from the U.S. Supreme

Court’s decision in Alleyne. There the Court held that any fact that increases the mandatory minimum sentence for a crime “is ‘an
element’ that must be submitted to the jury and found beyond a reasonable doubt.” Alleyne v. United States, __ U.S. __, 133 S.Ct.
2151,2155, 186 L.Ed.2d 314 (2013). In the 22 months since that decision, Alleyne matters have been quite plentiful in our appellate
courts.2 While confessing to not reading each of those opinions, the Court has reviewed a fair collection to notice a very pertinent
theme. The Pennsylvania progeny from Alleyne has not dealt with a jury found fact (deadly weapon caused bodily injury) that
increases the suggested sentence which is reflected in the sentencing guidelines. This distinction is where this case parts company
with Alleyne. This case does not deal with a mandatory minimum and a judicial found fact which either increases an existing
minimum or establishes a certain minimum sentence. The use of the deadly weapon by Sands was just one of several kernels of
information which this Court used in arriving at its discretionary based sentence.
The final assertion of error concerns the Court’s instructions to the jury. Sands feels the instructions “were prejudicial”. Concise

Statement, paragraph 8 (March 8, 2015). The prejudice resulted because “the Judge stressed the fact that the jury could find the
Defendant guilty while putting little emphasis on the fact that the jury could also find the Defendant not guilty.” Id.
This argument has not been preserved for review. At the close of the final charge, the Court, following its custom, asked counsel

if there was any additions or corrections. Trial Transcript, pg. 264 (June 16-17, 2014).3 Counsel for Sands said he had none. Id. Our
Rules and precedent require more. Pa.R.Crim.P. 647(b) says:
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(B) No portions of the charge nor omissions from the charge may be assigned as error, unless specific objections are made
thereto before the jury retires to deliberate. All such objections shall be made beyond the hearing of the jury.

Pa.R.Crim.P. 647(B). Pa.R.A.P. 302(a) is consistent as is Commonwealth v. Pressley, 887 A.2d 220 (Pa. 2005). There the Court
addressed “the proper procedure to preserve an issue respecting proposed jury instructions under the Rules of Criminal
Procedure.” Id., at 221. The Court held “that under Criminal Procedural Rules 603 and 647(B), the mere submission and subse-
quent denial of proposed points for charge that are inconsistent with or omitted from the instructions actually given will not
suffice to preserve an issue, absent a specific objection or exception to the charge or the trial court’s ruling respecting the points.”
Id., 225.
With the docketing of this opinion, the Clerk of Courts shall forward the certified record to the Superior Court in due course.

BY THE COURT:
/s/Williams, J.

1 The jury acquitted Mr. Sands of attempted homicide which was Count One in the Information.
2 Through CASEMAKER, the Pennsylvania Bar Association’s on-line research tool for its members, Alleyne has been referenced
in 233 Superior Court opinions, including those labeled non-precedential or almost 11 every month. Some key decisions include:
Commonwealth v. Newman, 99 A.3d 86, 98 (Pa. Super. 2014) (en banc)(Court held Section 9712.1 can no longer pass constitutional
muster as it “permits the trial court, as opposed to the jury, to increase a defendant’s minimum sentence based upon a preponder-
ance of the evidence that the defendant was dealing drugs and possessed a firearm, or that a firearm was in close proximity to the
drugs.”); Commonwealth v. Valentine, 101 A.3d 801 (Pa. Super. 2014)(Trial court was not permitted to allow the jury to resolve the
mandatory minimum questions absent legislative action); Commonwealth v. Watley, 81 A.3d 108, 117 (Pa. Super. 2013) (en
banc)(Court held that facts which mandatorily increase the range of penalties for a defendant must be submitted to a fact-finder
and proven beyond a reasonable doubt. As such, those Pennsylvania mandatory minimum sentencing statutes that do not pertain
to prior convictions are constitutionally infirm insofar as they permit a judge to automatically increase a defendant’s sentence
based on a preponderance of the evidence standard.); Commonwealth v. Munday, 78 A.3d 661, 666 (Pa. Super. 2013).

The citation history in our Supreme Court is much less. The Court’s research shows 3 references. Most interesting is
Commonwealth v. Johnson. On June 13, 2014, the Court granted allocator on two issues: (A) whether the sentencing court imposed
an illegal sentence in violation of the [petitioner’s] Sixth Amendment rights by invoking the mandatory minimum provisions of 18
Pa.C.S.[] § 6317, where such determination was not determined or found to be present by a jury beyond a reasonable doubt?; and,
(B) whether a challenge to a sentence pursuant to Alleyne v. United States, __ U.S. __, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013) impli-
cates the legality of the sentence and is therefore non-waivable. Commonwealth v. Johnson, 93 A.3d 806 (Pa. 2014). Six months
later, the Supreme Court dismissed that appeal as improvidently granted. Commonwealth v. Johnson, 2014 WL 7335218 (filed Dec.
24, 2014). Might this case be the vehicle to revisit that second issue?
3 The trial transcript was filed on October 15, 2014 and has a tracking number of T14-2148. The sentencing transcript was also filed
that day and has a tracking number of T14-2149.

Commonwealth of Pennsylvania v.
Julian A. Davis

Criminal Appeal—Suppression—Inventory Search—Car Stopped on Highway—No Expectation of Privacy in Car

Unlicensed driver, not the car owner, has no expectation of privacy in items found in car during an inventory search prior to towing.

No. CC 2014-12198. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—June 1, 2015.

OPINION
This appeal is all about the suppression ruling this Court made.
On March 16, 2015, the parties appeared for trial. Before that event took place, a suppression hearing was held. The focus was

a .38 caliber, nine millimeter firearm, with 7 bullets in the magazine, found inside a zippered owner’s manual which was found in
the storage compartment on the driver’s door. The government presented the testimony of two, Monroeville police officers and
admitted two exhibits – the gun and a driving record. The defense rested without presenting any evidence. The parties then argued.
The government’s view was the recovery of the gun was constitutionally permissible on any one of three theories: sufficient
reasonable suspicion to justify a search for officer safety; a proper inventory search was conducted, or inevitable discovery.
Suppression Hearing Transcript (“SHT”), pg. 35 (March 16, 2015).1 This Court found in favor of the government and rested its
decision on the inventory search. “[W]hen a car is in the middle of a roadway and there is no one to drive it. I believe this opens
the car as well as who may have an interest in the car to a higher degree of intrusion, and I believe that’s what happened in this
case.” SHT, at 37.
The facts of this matter are not complicated. On August 23, 2014, a Monroeville officer sees a Ford Focus driving on Mosside

Boulevard with its rear, center brake light not illuminating entirely. It appeared as if one of the bulbs inside the brake light was
burned out. A check of the license plate revealed that license plate did not belong to that vehicle. SHT, 5. A traffic stop took place.2

This particular police car had two officers inside. Each approached the stopped Ford Focus on opposite sides. Officer Brad Martin,
Jr. approached the driver, eventually identified as Julian Davis. Officer James MacDonald took a position on the passenger side.
Officer Martin noticed Mr. Davis’ hands were shaking or trembling. He was breathing heavy with his “chest rising and falling
rapidly”. SHT, 22. Mr. Davis produced his driver’s license, insurance card and a sales agreement. SHT, 23. Officer Martin returned
to his police car and was meet there by Officer MacDonald who had retrieved similar identifying information from the passenger.
A computer check showed the passenger had an outstanding warrant and Mr. Davis’ license was suspended. SHT, 23; Exhibit 2;
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SHT, 24. A re-approach resulted in the passenger being removed, handcuffed and escorted to the back seat of the police car. SHT, 10.
Mr. Davis was then asked to get out of the car. He complied. He walked to the rear of his vehicle and was patted down.

No weapons were found. SHT, 25. Davis was pacing back and forth and his head was pivoting left and right. He created the impres-
sion that he was looking for an escape route. SHT, 10. He was then handcuffed and told to sit on the curb.
Neither occupant of the Ford Focus could drive the vehicle away. Davis’ license was suspended and the unamend passen-

ger had an outstanding warrant. The car came to a stop right in the lane of travel on Mosside Boulevard.3 The officers could
not just leave the vehicle there. It needed to be towed. A tow policy exists for Monroeville. SHT, 11.4 A prelude to a tow is an
inventory search. Officer MacDonald conducted that search. He began near the driver’s door area as that was the area that a
black binder/owner’s manual was removed from the glove compartment and handed to Mr. Davis by the passenger. SHT, 12.
He saw the item. He picked it up. It was heavier than his life experience taught him. SHT, 12. He unzipped it. Inside was a
gun. SHT, 12.
For as well prepared as defense counsel was for the merits of the case, he overlooked one important aspect – expectation of

privacy. Pennsylvania law grants automatic standing to one charged with a possessory offense but that only gets you a seat at the
suppression table. Your ability to stand at that table and complain that you don’t like your seat is entirely dependent upon the
accused showing an expectation of privacy in the item seized or the place searched. On this record, Davis has failed to make this
necessary showing. The vehicle was not registered to Mr. Davis. SHT, 23. Nor was there evidence presented that Davis owned the
vehicle. There was some evidence presented about a sales agreement. But, that document was not part of the government’s case
nor was it part of Davis’ evidentiary presentation. Who knows what information it may have provided? It may have helped Davis,
but, perhaps, not. Equally absent was any evidence that Davis had permission from the owner to use the vehicle. Bottom line, Davis
did nothing to show his connection to this vehicle. See, Commonwealth v. Burton, 973 A.2d 428 (Pa. Super. 2009). As such, he has
not shown an expectation of privacy and cannot complain about the manner in which the firearm was recovered from a car he
was driving.
Assuming for the moment, that Mr. Davis can scale “Mount Expectation of Privacy”, the inventory search was proper.
The United States Supreme Court has determined that one exception to the warrant requirement is for inventory searches of

lawfully seized automobiles.5 Colorado v. Bertine, 479 U.S. 367, 371, 107 S. Ct. 738, 93 L. Ed. 2d 739 (1987); Illinois v. Lafayette, 462
U.S. 640, 643, 103 S. Ct. 2605, 77 L. Ed. 2d 65 (1983)(“[T]he inventory search constitutes a well-defined exception to the warrant
requirement.”); South Dakota v. Opperman, 428 U.S. 364, 372, 96 S. Ct. 3092, 49 L. Ed. 2d 1000 (1976) (“[I]nventories pursuant to
standard police procedures are reasonable.”). Inventory procedures serve three “strong governmental interests”: “[1] to protect
an owner’s property while it is in the custody of the police, [2] to insure against claims of lost, stolen, or vandalized property, and
[3] to guard the police from danger.” Bertine, 479 U.S. at 372. Lawful inventory searches must be “conducted according to stan-
dardized criteria” or established routine, consistent with the purpose of a non-investigative search. Id. at 374 n.6. This requirement
“tend[s] to ensure that the intrusion w[ill] be limited in scope to the extent necessary to carry out the caretaking function.”
Opperman, 428 U.S. at 375. The criteria or routine must limit an officer’s discretion in two ways: first, as to whether to search the
vehicle, and second, as to the scope of an inventory search. Salmon, 944 F.2d at 1120-21 (citing Florida v. Wells, 495 U.S. 1, 4-5, 110
S. Ct. 1632, 109 L. Ed. 2d 1 (1990); Bertine, 479 U.S. at 374 & n.6, 375-76). These limitations ensure that officers performing these
caretaking functions are “‘not [] allowed so much latitude that inventory searches are turned into a purposeful and general means
of discovering evidence of a crime.’” Id. at 1120 (quoting Wells, 495 U.S. at 4 (quotation marks omitted)); see also Wells, 495 U.S.
at 4 (“[A]n inventory search must not be a ruse for a general rummaging in order to discover incriminating evidence.”).6

While no documentary evidence about the inventory policy was introduced at the suppression hearing this is not fatal to the
government’s position. In United States v. Mundy, 621 F.3d 283 (3d Cir. 2010), cert denied, 2011 U.S. Lexis 1291 (U.S. Feb. 22, 2011),
the Court discussed alternative ways to show compliance.

“The existence of … a valid [standardized inventory search] procedure may be proven by reference to either written
rules and regulations or testimony regarding standard practices.” United States v. Thompson, 29 F.3d 62,65 (2d Cir.
1994)(citations omitted); see also United States v. Como, 53 F.3d 87,92 (5th Cir. 1995)(upholding inventory search in the
absence of a written policy, explaining that “testimony regarding reliance on standardized procedures is sufficient”).

Id., at 290, f.n.5. The officer’s demeanor and the overall content of their testimony on this topic was credible. The Court accepts
this evidence about the existence of the inventory policy and that they acted in accord with that policy when the decision was made
to tow the vehicle.
The Clerk of Courts shall forward the certified record to the Superior Court of Pennsylvania in due course.

BY THE COURT:
/s/Williams, J.

1 The transcript was docketed on April 8, 2015 and has a tracking number of T15-0661.
2 Mr. Davis wisely did not contest the sufficiency of cause to conduct the traffic stop.
3 Mosside Boulevard is probably Monroeville’s second busiest road after State Route 22. The Court is well aware of those two
avenues having resided in the Eastern suburbs of Allegheny County for many years.
4 “[W]hen there is no licensed driver able to operate the vehicle from the scene that we notify [the towing company] who take
custody of the vehicle and remove it because of the obstruction it causes on the highway.” SHT, 11.
5 Mr. Davis raised a claim under the federal and state constitution. Omnibus Pretrial Motion, paragraph 7 (Jan. 26, 2015). The law
regarding the inventory exception to the warrant requirement in Pennsylvania comes from Commonwealth v. Scott, 365 A.2d 140
(Pa. 1976), which was decided 3 months after South Dakota v. Opperman. 428 U.S. 364, 96 S.Ct. 3092, 49 L.Ed.2d 1000 (1976). Scott
relied heavily upon Opperman and, decisions through the years, have relied heavily upon both decisions. See, Commonwealth v.
Nace, 571 A.2d 1389 (Pa. 1990), cert. denied, 498 U.S. 966, 111 S.Ct. 426, 112 L.Ed.2d 411 (1990); Commonwealth v. Begley, 780
A.2d 605 (Pa. 2001). The analysis of the inventory exception is the same regardless of which constitution applies.
6 This two paragraph overview is taken from United States v. Mundy, 621 F.3d 283,287-88 (3d Cir. 2010), cert denied, 2011 U.S. Lexis
1291 (U.S. Feb. 22, 2011).
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Commonwealth of Pennsylvania v.
Demetrious Fleming

Criminal Appeal—PCRA—After Discovered Evidence—Guilty Plea—New Witness Admits Guilt in Letter to Innocence Project—
Witness Credibility

Timely after-discovered evidence claim fails because the witness is deemed to be not credible.

No. CC 200301179, 200206863, 200309253. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

Manning, P.J.—April 24, 2015.

MEMORANDUM OPINION
and ORDER

Petitioner, Demetrious Fleming, has filed, through counsel, a Petition pursuant to the Post Conviction Relief Act. This Petition,
Petitioner’s fourth, claims that he is entitled to relief on the basis of after discovered evidence. For the reasons that follow, the
Petition will be denied.
On November 13, 2003 Petitioner entered a plea of guilty at CC 200301179 pursuant to a plea agreement that reduced the charge

to third degree murder. He also entered a general plea at the two other case numbers with the agreement that any sentence
imposed on those offenses would run concurrently to the sentence imposed for third degree murder. (N.T. Plea Hearing, 11/13/03,
pp. 6-7). The plea was accepted by this Court.
Petitioner appeared for sentencing on February 3, 2004. No motions challenging his plea were filed in the interim. He spoke at

his sentencing, apologizing to the victim’s family for the crime he committed, stating: “I want to say I apologize, once again, for
the crime that I committed. But I didn’t intend to kill Marvin.” (N.T., Sentencing Hearing, 2/3/04, p. 13.) He admitted “taking a
life” and understood he would have to go to jail.
The Court sentenced Petitioner to not less than 216 nor more than 480 months imprisonment on the homicide charge; 36 to

72 months at count two at CC 200306863 (a VUFA charge); 36 to 72 months at count one of CC 200309253 (another VUFA
charge). The non-homicide sentences were to ordered to run consecutive to one another, but concurrent to the sentence on the
homicide count.
After sentencing, Petitioner filed a Post-Sentence Motion claiming that counsel was ineffective in inducing his plea. New counsel

was appointed and the Court held an evidentiary hearing to address his claims. After the hearing, the Motion was denied. This
denial was affirmed on appeal.
Petitioner filed his first PCRA Petition on April 18, 2007. Counsel was appointed and an Amended Petition was filed. He raised

several claims related to the effectiveness of counsel in connection with his plea. After providing Petitioner with the required
notice, the petition was denied on September 12, 2008. The Petitioner did not file a direct appeal but later filed a second PCRA
Petition alleging that he was never notified of the denial of his first PCRA Petition. This Petition was granted to the extent that his
right to file an appeal from that denial was reinstated. The Superior Court affirmed the denial of his first PCRA Petition by order
dated June 3, 2010. A Petition for Allowance of Appeal to the Supreme Court was also denied.
Petitioner filed another PCRA Petition, his third, on May 29, 2012. After the appropriate notice was served on Petitioner, it was

denied by order dated September 12, 2012. No appeal was filed.1

In his third PCRA Petition, filed August 6, 2013, the Petitioner, claimed he was entitled to relief on the basis of after-discovered
evidence, contending that three witnesses had come forward that would have provided exculpatory evidence at the time of his trial
had they been known to him. On September 4, 2013 this Court issued a Memorandum Opinion and Notice of Intention to Dismiss
advising Petitioner that the Court intended to dismiss his Petition on the basis that the claims were not timely and that, even if
timely, the claims were without merit because the Petitioner pleaded guilty and failed to allege in his Petition any facts that would
establish that his plea was not a knowing and voluntary plea. This Court also pointed out that the issue of the validity of the
Petitioner’s plea had been previously litigated in connection with the Petitioner’s Post-Sentence Motion and the appeal from the
denial of that Motion. The Petitioner filed a Notice of Appeal from that denial. The Superior Court affirmed the denial in an Order
dated May 7, 2014.
The Petitioner filed a Pro-Se PCRA Petition on November 20, 2014.2 The Court issued a Notice of Intention to Dismiss on

December 29, 2014. Petitioner filed a response to the Notice on February 9, 2015 and, on February 10, 2015, current counsel entered
his appearance and filed a Motion in response to the Notice, seeking leave to file an Amended Petition. This Motion was granted
and an Amended Petition was filed on February 17, 2015 in which the Petitioner alleges the discovery of exculpatory evidence that
was not available to him at trial. This allegedly exculpatory evidence consists of a claim by a fellow inmate, Damile Mitchell, that
he was the person who shot and killed the victim in this matter, Marvin Housch. Attached to the Petition were two letters. One from
Mitchell to the Innocence Institute of Western Pennsylvania in which he claims that he killed Marvin Housch and one from Point
Park University professor Bill Moushey, the former director of the Innocence Institute, to the Petitioner advising him of Mitchell’s
claims and providing him with a copy of Mitchell’s letter. Based upon this allegation, this Court granted the Petitioner an eviden-
tiary hearing which was held on April 21, 2015.
At the hearing, Damile Mitchell testified that he was a drug dealer and had “rented” Housch’s vehicle in exchange for drugs

he provided Housch. He claimed that Housch called him the night Rousch was killed and asked him for help dealing with his
daughter’s boyfriend. When he refused, he said that Housch became angry and threatened to go to the police. Eventually, he
testified, he went to Housch’s home and argued with him again on the street. As they argued, he claimed that Housch reached
for what he thought was a gun. He said that he feared for his life so he pulled his weapon and shot Housch several times. He then
fled the area.
Mitchell claimed at the hearing that he did not know that anyone had been arrested or convicted of the killing, though he

knew the victim had died. He first learned that the Petitioner had been convicted of the crime in the fall of 2014, when they
were both inmates at the State Corrections Institution at Albion. Sometime in September, Mitchell claims to have overheard
the Petitioner discussing his case with another inmate and mention the name “Marv”. When he learned from the other inmate
that the Petitioner had, in fact, been convicted of killing the man he now claims to have killed, he said he wrote the letter to
the Innocence Institute. After doing so, he was approached by the Petitioner and confirmed what was in the letter.3 He agreed
to sign the affidavit that was offered into evidence at the hearing.4 Mitchell acknowledged that he was currently serving a life



november 27 ,  2015 page 373

sentence for murder.
The Petitioner also testified. He asserted his innocence and recounted how he came to learn of Mitchell’s letter and thereafter

filed his Pro-Se Petition. He claimed on direct examination that he pleaded guilty because he thought he would be sentenced to not
less than six nor than twelve years in prison. He claimed that since shortly after he was he was sentenced to eighteen to thirty-six
years in prison, he has maintained his innocence.
This is the Petitioner’s fourth PCRA Petition and his fifth attempt to secure relief from his plea, when the post-sentence

challenge to the plea is considered. It is the second time the Petitioner has claimed that he is entitled to relief on the basis
of after discovered evidence. Preliminarily, the Court would note that the Petitioner’s petition was timely filed. The
evidence presented established that the Petition was filed within 60 days of the date that Professor Moushey forwarded
Mitchell’s letter to the Petitioner. Moushey’s letter was dated October 27, 2014 and would likely have been delivered to the
Petitioner three to four days later. The Petitioner’s pro-se PCRA Petition, in which he raised the claim based on Mitchell’s
alleged confession, was filed on November 27, 2014,clealry within the sixty day window provided for in 42 Pa. C.S.A. § 9545
(b) (1) (i).
Turning to the merits, because this not the Petitioner’s first petition, he was required to make a prima facie showing that the

proceedings resulting in his conviction were so unfair that a miscarriage of justice may have occurred. Commonwealth v. Lawson,
549 A.2d 107 (Pa. 1988). This standard is met if the Petitioner can demonstrate either that the proceedings resulting in his convic-
tion were so unfair that a miscarriage of justice which no civilized society can tolerate occurred or that he is innocent of the crim-
inal charges. Commonwealth v. Ryan, 575 A.2d 949, 950 (Pa. Super.1990). The evidence presented did not establish that the
proceedings that resulted in his conviction were at all unfair. In fact, the Petitioner has not even alleged in this Petition that the
proceedings were unfair. This Court has several times held that the Petitioner’s plea was valid and that determination was affirmed
on appeal each time.
That leaves for consideration that claim that a miscarriage of justice occurred because the Petitioner is innocent of the crime.

To meet this burden, the Petitioner would have to establish that the after discovered evidence was such that had he been found
guilty following a trial, the new evidence would require that he be granted a new trial. Commonwealth v. Peoples, 319 A.2d 679
(Pa. 1974). It was the Petitioner’s burden to make this showing. All that he offered in support of this claim was his testimony and
that of Damile Mitchell, who claimed that he shot and killed the victim in a dispute over the lending of a car. Neither the defen-
dant nor Mitchell provided credible, believable testimony.

Though defense counsel argued that Mitchell’s testimony should be believed because his testimony exposed him to criminal
liability for the murder of Marvin Housch, Mitchell is already serving a life sentence. A conviction in the death of Housch would
not mean any additional time. The suggestion that Mitchell could face the death penalty if he were tried is absurd. The District
Attorney’s Office did not seek the death penalty against Petitioner, meaning that the circumstances of the crime did not provide
the required aggravating circumstances. Mitchell’s homicide conviction came after the date that Housch was killed so the multiple
murder aggravator would not be present. Accordingly, Mitchell did not expose himself to any additional punishment through his
admission to having killed the victim.

Moreover, Mitchell’s testimony was that he acted in self defense when he shot the victim. Though he claimed to have killed
Housch, he was careful to make sure that he described his actions in a manner that would allow him to claim he was justified in
doing so.

In assessing Mitchell’s credibility, the Court must also consider that it is inconsistent with the Petitioner’s testimony
at the plea hearing and at sentencing. The Petitioner, while under oath at both proceedings, admitted that he shot and
killed the victim. Though he claimed at the PCRA hearing that he lied at both of those proceedings because he thought
he would be sentenced to no more than twelve years in prison, this Court has already rejected that claim as being unworthy
of belief.

The Court also considered, in rejecting the testimony of Mitchell, the lack of any corroboration. Mitchell’s description of the
killing offered no facts that were not available from either the record in this matter, most of which the Petitioner has access to, or
available from the Petitioner himself. The Petitioner presented no other witness or evidence that corroborated any of the claims
made by Rousch. All that he has offered in support of his claim of innocence is Mitchell’s “risk-free” admission to the crime and
his own previously rejected claim of innocence. In the absence of some corroboration of Mitchell’s claims or some other reason to
credit his testimony, the Petitioner has failed to meet his burden of establishing that a miscarriage of justice has occurred because
he is innocent of the charges to which he has plead guilty.

For these reasons, the following ORDER will be entered:

ORDER OF COURT
AND NOW, this 11th day of May 2015, it is ORDERED that the Petitioner’s PCRA Petition is hereby DENIED. The Petitioner is

notified that he may appeal this denial to the Superior Court of Pennsylvania by filing a Notice of Appeal with the Department of
Court Records within thirty days of the date of this ORDER. The Petitioner is granted leave to proceed in forma pauperis on appeal
and current counsel is hereby appointed to represent him in connection with any appeal. It is further ORDERED that the
Department of Court Records serve copies of this ORDER on counsel of record.

BY THE COURT:
/s/Manning, P.J.

1 The Petitioner also sought relief in Federal Court, filing a Petition for Writ of Habeas Corpus on May 10, 2011. The Petition was
denied and Petitioner’s request for a certificate of appealability to the Third Circuit was rejected.
2 The dockets do not reflect this filing, but the Copy served on the Court bears the date stamp of the Department of Court Records
indicating it was filed on November 20, 2014.
3 The letter to the Innocence Institute was admitted as exhibit A at the hearing.
4 The affidavit was admitted as exhibit B at the hearing.
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Commonwealth of Pennsylvania v. Rashee Beasley
Criminal Appeal—Sufficiency—Expert Testimony—Intimidation of Witness—Terroristic Threats—Conspiracy—Rap Video—
Hindering Apprehension

Various charges upheld after defendant posted a rap video on internet which named police officers and threatened to kill them.

No. CC 201303835, 201301275. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—May 11, 2015.

OPINION OF THE COURT
The defendant, Rashee Beasley, was charged at CC 201303835 with two counts each of intimidation of a witness or victim

(18 Pa. C.S.A. § 4952 (A) (1); retaliation against witness, victim or party (18 Pa. C.S.A. § 4953 (A)); and terroristic threats (18 Pa.
C.S.A. § 2701 (A) (1)) and one count of criminal conspiracy (18 Pa. C.S.A. § 903 (C)). At CC 201301275 he was charged with two
counts of hindering apprehension or prosecution (18 Pa. C.S.A. § 5105 (a) (1). The defendant waived his right to a jury trial and
proceeded to trial before this Court between November 12 and 21, 2013.1 On November 21, 2013 the Court adjudged the defendant,
at CC 201303835, guilty at both counts charging intimidation of a witness or victim, at both counts of terroristic threats and at the
criminal conspiracy count. He was adjudged not guilty at the two counts charging retaliation against a witness. At CC 201301275
he was adjudged guilty of one count of hindering apprehension. The Commonwealth withdrew the other count.
The defendant appeared for sentencing on February 6, 2014. This Court sentenced him to not less than twelve (12) nor more

than thirty- six (36) months, followed by two years of probation, at the first intimidation of a witness count and to two years
probation at the other intimidation of a witness count and at each of the terroristic threats counts. No further penalty was imposed
at the criminal conspiracy count. The sentences of probation were to run concurrently with one another and consecutive to the
sentence of incarceration. At CC 201301275 he was sentenced to not less than six (6) nor more than twelve (12) months, to run
consecutively with the sentence imposed on the other information. In the aggregate, his sentence was not less than 18 months nor
more than 48 months, followed by two years probation.
The defendant filed a timely concise Statement of Errors Complained of on Appeal in which he advised the Court that he intended

to raise the following claims before the Superior Cour:

1.     That the evidence was insufficient as to the intimidation of witness counts because the Commonwealth failed to
prove beyond a reasonable doubt that the defendant or someone for whom he would be legally responsible uploaded the
video and failed to prove beyond a reasonable doubt that the video was uploaded with the intent required by the statute;

2.     That the evidence was insufficient as to the terroristic threats counts because the Commonwealth failed to prove
beyond a reasonable doubt that his comments were communicated to the officers by the defendant or someone acting on
his behalf;

3.     That the evidence was insufficient as to the charge of criminal conspiracy because the Commonwealth failed to
prove beyond a reasonable doubt that the defendant entered into an agreement with Jamal Knox; or, that if there was an
agreement, that it sought the commission of the crime of intimidation or a witness; or that the defendant or another for
whom he was legally responsible published the song that contained the threatening words;

4.     That the evidence was insufficient as to the charge of hindering apprehension because the Commonwealth failed
to prove that the defendant concealed Jamal Knox in his home;

5.     That the Court erred in permitting Detective April Campbell to testify as an expert; and

6.     That the Court constructively denied the defendant the right to counsel on his direct appeal by failing to grant
counsel’s request for an extension of time for filing a Concise Statement.2

The evidence presented at trial established that on April 2012, Officers Michael Kosko and Daniel Zeltner were employed as
plainclothes police officers for the City of Pittsburgh Bureau of Police, assigned to Zone 5. TT 20, 653. Officers Kosko and Zeltner
arrested the defendant on April 17, 2012. T.T. 33, 66. He was charged with possession of a firearm, receiving stolen property,
carrying a firearm without a license, and escape. Officer Kosko, as one of the arresting officers, was scheduled to testify at
Beasley’s trial on November 11, 2013. T. T. 110. Officer Zeltner also arrested Beasley in a separate fleeing and eluding case in
September 2011. That case was still pending during the subsequent April 17, 2012 arrest. T.T. 144-45.
On November 15, 2012, Pittsburgh Police Officer Aaron Spangler found a link to a video posted on Facebook. T.T. 227. This link

took Spangler to a video posted on YouTube. T.T. 227. The video consisted of still frame photographs, synched to lyrics performed
by defendant and Jamal Knox, his co-defendant. The song specifically referred to Officers Kosko and Zeltner. The lyrics to the song
included the following:

Your shift is over at three. I’ll f* * * you up where you sleep

I keep a 40 on my waist that will waste you like a mop n***** with a clip filled to the top. I top with some of these cop killas.

I spit with a tec, that’s 50 shots n****. That’s enough to hit one cop on 50 blocks.

Like Poplawski, I’m strapped nasty.

Let’s kill these cops cuz they don’t do us no good.

T. T. 203. After finding the video, Officer Spangler circulated the link to the YouTube video to his supervisors and Officers Kosko
and Zeltner. T.T. 230. On November 15, 2012, the video featuring Beasley and Knox was taken down from the YouTube website. T.T.
208. After some local media attention, another video was made available on YouTube and Facebook, depicting Beasley and Knox
discussing the rap video, admitting that they wrote and performed the song. T.T. 208.
On January 8, 2013, City of Pittsburgh Police Detective Michael Wilkes was assigned to serve an arrest warrant on the co-defen-

dant, Knox. T.T. 335. He and other members of a fugitive task force conducted surveillance on the home of Tara Beasley, Rashee
Beasley’s mother. T.T. 335-336. Eventually, he and several other officers approached the home. Then knocked on the door and heard
movement inside. The door was opened by a man they later identified as Paul Webb, who initially said that he and his sons were
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the only ones home. Someone then yelled from upstairs to not let the officers in and Webb yelled back that he “was not messing”
with the police officers and allowed the officers into the home. When he went upstairs, Detective Wilkes encountered several
people, including the defendant Beasley. Thinking that Beasley was Knox, he addressed him as “Jamal Knox” and took him into
custody. When it was determined about half an hour later that the man they arrested was not Jamal Knox, Detective Wilkes
returned to the Beasley home. He has seen a loose ceiling tile when he was there earlier but had not searched there as he thought
he had Knox in custody. He was once again allowed into the home and he found Jamal Knox hiding in the ceiling. T.T. 338-340.
The defendant’s first four claims involve challenges to the sufficiency of the evidence. The standard of review for such

challenges requires the Court to determine whether:

[T]he evidence admitted at trial, and all reasonable inferences drawn therefrom, when viewed in the light most
favorable to the Commonwealth as a verdict winner, support the conviction beyond a reasonable doubt. Where there is
sufficient evidence to enable the trier of fact to find every element of the crime has been established beyond a reason-
able doubt, the sufficiency of the evidence claim must fail.

The evidence established at trial need not preclude every possibility of innocence and the fact-finder is free to
believe all, part, or none of the evidence presented. It is not within the province of this Court to re-weigh the evidence
and substitute judgment for that of the fact-finder. The Commonwealth’s burden may be met by wholly circumstantial
evidence and any doubt about the defendant’s guilt is to be resolved by the fact finder unless the evidence is so weak and
inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances.

Commonwealth v. Olsen, 82 A.3d 1041, 1046 (Pa. Super. Ct. 2013). When a trial judge hears a case nonjury, the scope of review is
no different than if a jury had rendered the verdict. Commonwealth v. D’Angelo, 422 A.2d 645, 648 (Pa. Super. Ct. 1980).
Turning first to the witness intimidation charges, when the evidence is viewed in the light most favorable to the Commonwealth,

the evidence adduced at trial was sufficient to support the verdict of guilty as to the charges of intimidation of a witness. The
Pennsylvania Crimes Code provides, in pertinent part:

A person commits an offense if, with the intent to or with the knowledge that his conduct will obstruct, impede, impair,
prevent or interfere with the administration of criminal justice, he intimidates or attempts to intimidate any witness or
victim to . . . [w]ithhold any testimony, information, document or thing related to the commission of a crime from any law
enforcement officer, prosecuting official or judge.

18 Pa. C.S. A. § 4952. The actual intimidation of a witness is not an essential element of the crime. Commonwealth v. Collington,
615 A.2d 769, 770 (Pa. Super. Ct. 1992) (“The crime is committed if one, with the necessary mens rea, ‘attempts’ to intimidate a
witness or victim.”). Therefore, it is not necessary for the witness to actually receive the threat before testifying. Id. A conviction
will stand if the timing and circumstances, if believed, permit an inference that the threat had been made for the purpose of intim-
idating the witness whose testimony is critical to the criminal case. Id.
The following facts were adduced at trial: Officers Kosko and Zeltner both arrested Beasley prior to the video being released

on YouTube. Officer Kosko was scheduled to testify during Beasley’s November 11, 2013 trial. The prior case where Officer Zeltner
was the arresting officer was still open with Beasley in November 2012. The rap video naming Officers Kosko and Zeltner was
uploaded onto YouTube on November 12, 2012. The video specifically stated, “[l]et’s kill these cops cuz they don’t do us no good.”
Under these circumstances, where criminal cases were still open, and the arresting officers were specifically named in the video,
the Court finds there was sufficient evidence to support the conviction of witness intimidation.
The Court is also satisfied that, viewing the facts in the light most favorable to the Commonwealth, the evidence presented at

trial was sufficient to support a finding that there was an agreement to cause the commission of a crime. The defendant challenges
the guilty verdict to criminal conspiracy, claiming that the evidence failed to establish: (a) that the defendant entered into an agree-
ment with Jamal Knox; (b) that if he did enter into an agreement with Jamal Knox, that the agreement sought to cause the
commission of the crime of intimidation of a witness, retaliation of a witness, or terroristic threats; and (c) that the defendant,
Jamal Knox, or another person for whose conduct the defendant would be legally responsible for, published the rap song “F--- the
Police.” (Defendant’s Concise Statement of Errors (C. S.) ¶ 4.)
In order to determine whether a criminal conspiracy existed, the Court must first determine whether the conduct at issue is crim-

inal. The defendant was found guilty of conspiracy to make terroristic threats with the intent to terrorize another. In Pennsylvania,
a person commits the crime of terroristic threats “if the person communicates, either directly or indirectly, a threat to … commit
any crime of violence with intent to terrorize another.” 18 Pa. C.S.A. § 2706. Direct communication between the defendant and
victim is not required to establish the crime of terroristic threats. Commonwealth v. Sinnott, 976 A.2d 1184 (Pa. Super. Ct. 2009).
Moreover, neither the ability to carry out the threat nor a belief by the persons threatened that it will be carried out is an essential
element of the crime. In re B.R. 732 A.2d 633, 636 (Pa. Super. Ct. 1999). The comment to Section 2706 states that “[t]he purpose of
the section is to impose criminal liability on persons who make threats which seriously impair personal security or public conven-
ience. 18 Pa. Cons. Stat. Ann. § 2706, official comment 1927; see also Commonwealth v. Vergilio, 103 A.3d 831, 834 (Pa. 2014 ).

Here, the defendants wrote, performed, and recorded a rap video after they had been arrested for other crimes by Officer Kosko
and Detective Zeltner. The rap video pictured the defendant and Jamal Knox singing with periodic gunfire sounds in the background.
The lyrics to the rap specifically named Officer Michael Kosko and Detective Daniel Zeltner and included the following lines:

Your shift is over at three. I’ll f*** you up where you sleep

I keep a 40 on my waist that will waste you like a mop n***** with a clip filled to the top. I top with some of these cop killas.

I spit with a tec, that’s 50 shots n**** . That’s enough to hit one cop on 50 blocks.

Like Poplawski, I’m strapped nasty.

Let’s kill these cops cuz they don’t do us no good.

T. T. 203. Officer Kosko testified that he was shocked and nervous when he saw the video, and that the threats were one of the
reasons why he left the police force. T. T. 108-109. Officer Kosko also stated that after the video was found on YouTube, officers
had to work with partners and more officers were scheduled for each shift. T. T. 109. Officer Zeltner testified that he was given
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time off work, extra security detail, and extra personnel brought into the Zone in order to deal with the threat. T. T. 147.
Viewing the facts in the light most favorable to the Commonwealth, the evidence adduced at trial supports a finding that the

defendant stated that he would kill the officers and that he said this intending to terrorize them. See Commonwealth v. Green, 429
A.2d 1180, 1183 (Pa. Super. Ct. 1981) (finding sufficient evidence of intention to terrorize where defendant threatened to “kill” the
victim and “to blow his brains out” with a gun.). The fact that the threats were made in a music video on YouTube does not shield
them from the statute.
Pennsylvania law provides that a conspiracy with multiple criminal objectives exists “[i]f a person conspires to commit a number

of crimes, he is guilty of only one conspiracy so long as such multiple crimes are the object of the same agreement or continuous
conspiratorial relationship.” 18 Pa. Cons. Stat. Ann.§ 903(c). The Pennsylvania Superior Court has explained:

The essence of criminal conspiracy is a common understanding, no matter how it came into being, that a particular crim-
inal objective be accomplished. Therefore, a conviction for conspiracy requires proof of the existence of a shared criminal
intent. An explicit or formal agreement to commit crimes can seldom, if ever, be proved and it need not be, for proof of a
criminal partnership is almost invariably extracted from the circumstances that attend its activities. Thus, a conspiracy
may be inferred where it is demonstrated that the relation, conduct, or circumstances of the parties, and the overt acts
of the co-conspirators sufficiently prove the formation of a criminal confederation. The conduct of the parties and the
circumstances surrounding their conduct may create a web of evidence linking the accused to the alleged conspiracy
beyond a reasonable doubt. Even if the conspirator did not act as a principal in committing the underlying crime, he is
still criminally liable for the actions of his co-conspirators in furtherance of the conspiracy.

Commonwealth v. McCall, 911 A.2d 992, 996-997 (Pa. Super. Ct. 2006) (quoting Commonwealth v. Johnson, 719 A.2d 778, 784-785
(Pa. Super. Ct. 1998)).
Here, the evidence of the conspiracy is the fact that the defendant clearly acted in concert when he wrote, performed, and

recorded a rap song threatening police officers with another person. Moreover, the duet later admitted on another published video
that they wrote and performed the song together. T. T. 208. Under these circumstances, the Court finds there was sufficient
evidence to support a conviction of criminal conspiracy to make terroristic threats.
Next, the defendant challenged the sufficiency of the evidence at the hindering apprehension count. The Commonwealth

presented evidence presented sufficient to support a finding that the defendant intended to conceal another. “The offense of
hindering apprehension or prosecution occurs when a person, ‘with intent to hinder the apprehension of … another for crime …
harbors or conceals’” another person. Commonwealth v. Migdalia Conception, 657 A.2d 1298, 1301 (Pa. Super. Ct. 1995); see 18
P. C. S. A. § 5105(a)(1).
The evidence introduced at trial against the defendant included testimony that Jamal Knox was found hiding in the ceiling at

the house of Tara Beasley, Rashee Beasley’s mother. T. T. 336. Detective Wilkes, the arresting officer, stated that he was looking
for Jamal Knox, and was told that Knox was not there. T. T. 336, 338. In a case of mistaken identity, the officer arrested Beasley,
who was standing near a loose ceiling tile. T. T. 338. After learning Beasley was not Knox, Detective Wilkes returned to the house,
found Knox hiding in the ceiling, and arrested him. T. T. 340.
Viewing this evidence and the reasonable inferences that one can draw from it, in the light most favorable to the

Commonwealth, the Court finds sufficient evidence to support the conviction of hindering apprehension. The defendant knew that
the officers were looking for Knox, knew that they mistakenly thought that he was Knox and it can certainly be inferred that he
knew that the Knox was hiding in his ceiling and assisted him in concealing himself.
The defendant also argues that the court abused its discretion in permitting Detective April Campbell of the Pittsburgh Police

Department as an expert witness and offer an expert opinion. (C.S. ¶ 6.) “An abuse of discretion exists when the trial court has
rendered a judgment that is manifestly unreasonable, arbitrary, or capricious, has failed to apply the law, or was motivated by
partiality, prejudice, bias, or ill will.” Harman ex rel. Harman v. Borah, 756 A.2d 1116, 1123 (Pa. 2000).

With respect to qualifying a witness to testify as an expert, the Pennsylvania Supreme Court explained:

The test to be applied . . . is whether the witness has any reasonable pretension to specialized knowledge on the subject
under investigation. If he does, he may testify and the weight to be to such testimony is for the trier of fact to determine.

Pa. R. E. 702—official comment (quoting Miller v. Brass Rail Tavern, Inc., 664 A.2d 525, 528 (Pa 1995)). Here, the Court qualified
Campbell as an expert in investigative techniques utilizing computer searches, explaining that there is a “[f]irst time for every
expert.” T.T. 253. With respect to her qualifications, the record provides that Campbell has worked for the City of Pittsburgh Police
Department for nineteen years, currently as a part of the FBI’s Violent Crimes Against Children Task Force. T. T. 244. In that
capacity, Campbell has conducted over fifty investigations that involve computer records and social media. T. T. 244. Campbell has
also attended numerous national seminars, including the FBI’s Internet investigation course. Based on the foregoing, the Court
finds that there was no abuse of discretion in permitting Campbell to testify as an expert witness.

With respect to expert testimony, Pennsylvania Rule of Evidence 702 provides:

A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form
of an opinion or otherwise if: (a) the expert’s scientific, technical, or other specialized knowledge is beyond that possessed
by the average layperson; (b) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact
to understand the evidence or to determine a fact in issue; and (c) the expert’s methodology is generally accepted in the
relevant field.

Pa. R. E 702. Unlike the Federal Rules of Evidence, Pennsylvania applies the Frye standard, adopting the “general acceptance”
test for the admissibility of scientific, technical, or other specialized knowledge testimony. Pa. R. E. 702, official comment; see also
Grady v. Frito-Lay, 839 A.2d 1038 (Pa. 2003).
The evidence adduced at trial indicates that Campbell’s knowledge is beyond that possessed by the average layperson, consid-

ering her extensive training and experience in computer related investigations. Campbell’s testimony assisted the trier of fact in
understanding complicated computer identification processes, including IP addresses, and how one can determine what computer
was used for uploading something onto the Internet. (Trial Trans. 258-260.) The Court also finds that the Campbell’s methodology
is generally accepted in the relevant field, as she is employed by the FBI and has attended their numerous trainings. As a result,
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the Court did not abuse its discretion in qualifying Campbell as an expert and permitting her expert testimony.
For these reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Date: May 11, 2015
1 His cases were joined with those of his co-defendant, Jamal Knox, and the two defendants were tried together.
2 This claim is meritless because the Court did, in fact, grant the defendant’s request for an extension and has addressed his claims
in this Opinion.
3 “T. T” refers to the transcript of the trial.

Commonwealth of Pennsylvania v. Isaiah Hereford
Criminal Appeal—Homicide (1st Degree)—Sufficiency—Identification—Weight of the Evidence—After Discovered Evidence—
Decertification—Inconsistent Verdicts

Various claims relating to a 17-year-old defendant convicted of three counts of first degree murder.

No. CC 201010538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 20, 2015.

OPINION
The Defendant has appealed from the judgment of sentence entered on December 15, 2014. A review of the record reveals that

the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
The Defendant was charged with Criminal Homicide,1 Criminal Attempt,2 Aggravated Assault,3 Robbery,4 Burglary,5 Carrying a

Firearm Without a License,6 Possession of a Firearm by a Minor,7 Criminal Conspiracy8 and Recklessly Endangering Another
Person (REAP)9 in relation to events that occurred when he was 17 years old. Prior to trial, the REAP counts were withdrawn. A
jury trial was subsequently held before this Court from August 1-4, 2011. Following the close of the Commonwealth’s case, this
Court granted the Defendant’s Motion for Judgment of Acquittal at the Possession of a Firearm by a Minor charge. At the conclu-
sion of the trial, the Defendant was convicted of three (3) counts of first-degree murder and all remaining charges.
On November 1, 2011, the Defendant appeared before this Court and was sentenced to three (3) concurrent terms of life impris-

onment, plus two (2) additional concurrent terms of imprisonment of five (5) to ten (10) years. No Post-Sentence Motions were filed
and a direct appeal was taken. Thereafter, the Defendant filed a timely Concise Statement of Matters Complained of on Appeal at
this Court’s direction, raising sufficiency, weight of the evidence, evidentiary and decertification issues. However, while this
Court’s review was pending, the United States Supreme Court issued its decision in Miller v. Alabama, 132 S.Ct. 2455 (US. 2012),
holding that mandatory life sentences without the possibility of parole were illegal for those offenders who committed their crime
prior to the age of 18. In light of Miller, this Court conceded that the Defendant should be re-sentenced, and by Order of the
Superior Court dated June 4, 2013, the judgment of sentence was vacated and the case was remanded for resentencing.
The proscribed re-sentencing hearing was held before this Court on December 15, 2014, at which time the Defendant was

sentenced to three (3) consecutive terms of imprisonment of 15 years to life, for an aggregate total of 45 years to life. Timely Post-
Sentence Motions were filed and were denied on January 7, 2015. This appeal followed.

On appeal, the Defendant raises seven10 claims of error, which are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant argues that the evidence was insufficient to support the verdicts because the Commonwealth failed to

identify the Defendant as the perpetrator beyond a reasonable doubt. This claim is meritless.
Briefly, the evidence presented at trial established that on the evening of June 14, 2010, Brittany Poindexter went to her brother’s

apartment in the Crawford Village housing complex in the McKeesport area for what turned out to be a surprise 18th birthday
party. The party went on for several hours, with both family and friends present, and eventually guests began to leave. By the early
morning hours of June 15, 2010, only five (5) people were left: Brittany, her brother Jahard, Jahard’s boyfriend/roommate Marcus
Madden, Brittany’s boyfriend Tre Madden and their friend, Angela Sanders. Shortly after 1:00 a.m., someone knocked on the
screen door of the apartment; it was generally presumed that the person was there to buy a cigarette, since Jahard and Marcus
sold cigarettes and marijuana out of the apartment. Marcus got up to open the door and when he did, two (2) men entered holding
guns. The men told everyone to “get down” and asked “where’s the money?” When Jahard got up to get the money, the men started
shooting. Jahard Poindexter, Tre Madden and Angela Sanders were killed in the gunfire and Marcus Madden was shot and injured.
At trial, Marcus Madden identified the Defendant as the first man who entered the apartment with a gun and one of the shooters.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).
A careful review of the Defendant’s Concise Statement reveals that he is challenging the sufficiency of the evidence only in

relation to his identification as one of the shooters. However, his claim is belied by the record.
At trial, Marcus Madden, one of the survivors, identified the Defendant as the first man who entered the apartment, who

brandished a gun, ordered everyone to get down and demanded money:
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Q. (Mr. Schupansky): Are there lights outside?

A. (Mr. Madden): Yes.

Q. Were they on?

A. Yes.

Q. When you got to the door, who do you see?

A. I saw a person asking me for a cigarette.

Q. Was his face lit up?

A. Yes.

MR. NARVIN: Object.

THE COURT: Sustained.

Q. Did you have any problems seeing his face?

A. No.

Q. Why is that?

A. Because he was standing right in front of me.

Q. Do you know the person who was standing there in the courtroom?

A. Yes.

Q. And can you point to him and say what he has on?

A. Purple shirt (pointing in the direction of the defendant.)

MR. SCHUPANSKY: I would ask the record to reflect the witness has identified Isaiah Hereford.

THE COURT: The record will so reflect.

(T.T. p. 374-5).

Later, Detective Michael Garlicki testified that during the investigation, Mr. Madden identified the Defendant through a photo array:

Q. (Mr. Schupansky): Now you compiled a final array and you showed it to Mr. Madden?

A. (Det. Garlicki): Yes.

Q. Now, did you explain to him throughout the process that the person may not be in the array?

A. Yes. We qualify arrays as generic in nature. We tell them that a person in an array may or may not be there. We then
ask them to examine the array and if they recognize anybody to let us know and let us know where they recognize them from.

Q. And Mr. Madden picked out who?

A. In this array here (indicating), he picked out Isaiah Hereford. He stated to me that was the person who knocked on his door
and asked for a cigarette. He told me that was the person that put a gun in his face and also he was the person who was shooting.

(T.T. p. 406-7).

It is clear from a review of the record that the evidence was more than sufficient to identify the Defendant as the first of the
two (2) men who entered the apartment and began shooting. As the Commonwealth clearly sustained its burden of proof in iden-
tifying the Defendant as one of the perpetrators, this claim must fail.

2. Weight of the Evidence
Next, the Defendant argues this Court erred in denying his Post-Sentence Motions relating to the weight of the evidence because

the only evidence linking the Defendant to the crime was the eyewitness identification. Again, this claim is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).
Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]

review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).
“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question

of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).
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Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradictory
as to make any verdict based thereon pure conjecture,” see Bowen, supra. A review of the testimony presented by the
Commonwealth, and particularly the eyewitness identification testimony of Marcus Madden, clearly demonstrates Defendant’s
perpetration of the crimes. The fact that the police were only able to locate the weapon used by co-defendant DeAnthony Kirk does
not make it any less likely that the Defendant was not the other shooter. A review of the evidence as a whole clearly demonstrates
Defendant’s perpetration of the crimes. Given the evidence presented at trial and discussed above, there is no question that the
verdict was appropriate and not “shocking” to the conscience. This claim must fail.

3. After-Discovered Evidence
Next, the Defendant argues that this Court erred in denying Post-Sentence relief on his claim of after-discovered evidence in

the form of a new witness, Gina Simmons. However, because the Defendant failed to establish the elements of an after-discovered
evidence claim, this Court appropriately denied relief. This claim is meritless.
Our Superior Court has held that “when we examine the decision of a trial court to grant a new trial on the basis of after-

discovered evidence, we ask only if the court committed an abuse of discretion or an error of law which controlled the outcome of
the case.” Commonwealth v. Bonaccurso, 625 A.2d 1197, 1199 (Pa.Super. 1993). “An abuse of discretion is more than a mere error
of judgment; thus, a sentencing court will not have abused its discretion unless the record discloses that the judgment exercised
was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more expansive terms… an abuse of discre-
tion may not be found merely because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to be clearly erroneous.”
Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).
“To be granted a new trial based on the basis of after-discovered evidence: ‘[Defendant] must demonstrate that the evidence:

(1) could not have been obtained prior to the conclusion of the trial by the exercise of reasonable diligence; (2) is not merely
corroborative or cumulative; (3) will not be used solely to impeach the credibility of a witness; and (4) would likely result in a
different verdict if a new trial were granted’…The test is conjunctive; the defendant must show by a preponderance of the evidence
that each of these factors has been met in order for a new trial to be warranted.” Commonwealth v. Padillas, 997 A.2d 356, 363
(Pa.Super. 2010), internal citations omitted.
As it relates specifically to the requirement that the evidence not be merely corroborative or cumulative, “whether new

evidence is corroborative or cumulative in this context depends on the strength of the other evidence supporting the conviction…
New evidence to support a defendant’s claim of innocence is less likely to be deemed cumulative if the conviction is based largely
on circumstantial evidence… Where new evidence, however, supports claims the defendant previously made and litigated at trial,
it is probably cumulative or corroborative of evidence already presented.” Id. at 364-5.
At trial, the Defendant presented an alibi defense. He testified that at the time of the shooting, he was with his girlfriend,

Montaeya White, at her residence located at 645 North Grandview in McKeesport:

Q. (Mr. Narvin): Do you recall or can you recall what time you arrived back on Grandview Avenue?

A. (The Defendant): The exact time, no, sir.

Q. So how long were you on Grandview before something unusual occurred?

A. Probably like an hour.

Q. If you remember, all right.

A. Yeah.

Q. Tell the jury what happened.

A. I’m sitting on the porch and my girlfriend was sitting on my lap. We was chillin’. It was a nice summer night when
we heard a whole bunch of gunshots.

Q. What did you do then?

A. After we heard the gunshots, I went into the house. She asked me about it, she asked about the gunshots. I told her
they was gunshots, she thought they were fireworks. After we heard them, I stepped in the house for a second.

Q. Okay, you did you [sic] see anyone else after that?

A. No, sir.

Q. You didn’t see Montaeya [sic], the foster mother?

A. Yeah, after a couple minutes she ran down the steps to make sure we was all there still at the house.

Q. Now when did you leave Grandview Avenue that day?

A. I didn’t leave, I stayed the whole entire night.

(T.T. p. 517-8).
In support of his alibi testimony, the Defendant also presented the testimony of Ms. White and her foster mother, Tiara Snyder:

Q. (Mr. Narvin): When he got back from Crawford Village, what did the two of you do?

A. (Ms. White): We sat on the porch and he rolled his blunt.

Q. What if anything unusual happened after that.

A. I was sitting on his lap rocking back and forth when we heard gunshots. I was like, “are them fire crackers” he was
like “you could tell you’re from Duquesne you’re stupid, them is gunshots.”
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Q. How many gunshots did you hear, do you remember?

A. No.

Q. What happened after that?

A. I ran upstairs to Tiara.

Q. What did you say?

A. I was like, “did you hear them gunshots?”

Q. What did Tiara do as a result of that?

A. She was sucking her thumb like she was going to sleep.

Q. She would be in her bedroom?

A. Yes.

Q. And did you leave that room or did you stay in the room?

A. I left.

Q. What happened after that, where did you go?

A. I went back to the porch to sit with Isaiah. 

Q. Was anyone else on the porch?

A. No.

Q. Isaiah was there?

A. Yes, Isaiah.

Q. There was no one else on the porch?

A. No.

Q. When did you next see your step-mom?

A. When she ran down the steps.

Q. How long was it when she ran down the steps since the time you went up the steps to tell her about the gunshots, how
much time?

A. I want to say like three minutes.

Q. What did she say to you when she came down the steps?

A. She ain’t says nothing. She said, “Isaiah,” he was like “yo.”

Q. Now where did you and Isaiah go after that?

A. We didn’t go nowhere.

(T.T. p. 496-8); and

Q. (Mr. Narvin): About what time did you get home that night?

A. (Ms. Snyder): Between 11:15 and 11:20 – 11:30 somewhere around there.

Q. Once you got home, what did you do?

A. I came home and Isaiah and Montaeya White was sitting on my front porch. I went upstairs, I turned my AC on, and
I went back to my bedroom.

Q. When you say Isaiah, you’re referring to Isaiah Hereford?

A. Yes.

Q. Once you were asleep, did you sleep throughout the night into the next morning?

A. No.

Q. You didn’t? What woke you up?

A. Montaeya White came upstairs and she asked me “Oh my God, did you hear the gunshots outside?” I said, “no, my AC was on.”

Q. You didn’t hear the gunshots? What did you do after Montaeya came upstairs?

A. I continued to lay on my bed.

Q. Did you hear any words?

A. Somebody kept calling my cell phone and I finally answered it after they repeatedly kept calling. They told me that
there was somebody down Crawford Village shot and they was laying on the ground.

Q. What did you do after that?

A. I jumped up, I ran downstairs and Montaeya and Isaiah was around and they were both sitting on my front porch.
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Q. What time was this about that you went downstairs to check on the children?

A. Between 1:15, 1:20 a.m.

Q. Were they both on the porch?

A. Yes.

(T.T. p. 489-90).

The Defendant has now proffered a “Statement” made by an individual named Gina Simmons in support of his after-discovered
evidence claim. The “Statement” states, in its entirety:

STATEMENT

I am Gina Simmons.* On the night of the shooting 6/15/2010 around 1 a.m. I heard shots fired. I was in my bedroom I
looked out the window. I saw two men running up the hill towards the 41 building. The two men where doing something
with their shirts eithere taking the off or putting them on. These men ran pass the building up the hill. Around 15 min
later I went outside to see what was going on at that time I saw Isaiah Hereford and his girlfriend ont the porch of 645 N.
Grandview Ave. I know Ike was not one of these two men because he would have had to crossed my line of sight to get to
645 N. Grandview.

(signed) Gina Simmons
1/26/12

(Statement of Gina Simmons).

Leaving aside any issues relating to time or availability of discovery prior to trial, it is clear from a review of Ms. Simmons’
statement that her testimony would only have been corroborative and cumulative of the alibi testimony presented by the
Defendant, Ms. White and Ms. Snyder. Because Ms. Simmons’ statement only duplicates evidence already presented, the
Defendant failed to satisfy the requirements of an after-discovered evidence claim and so was not entitled to a new trial. Therefore,
this Court was well within its discretion in denying the Defendant’s request for a new trial in this regard. This claim must also fail.

4. Inconsistent Verdicts
Next, the Defendant argues that this Court erred in denying the Defendant’s request for a new trial based on the inconsistent

verdicts. Again, this claim is meritless.
Our Superior Court has held that “inconsistent verdicts are not grounds for relief… ‘Inconsistent verdicts, while often perplexing,

are not considered mistakes and do not constitute a basis for reversal’… Rather, ‘the rationale for allowing inconsistent verdicts is
that it is the jury’s sole prerogative to decide on which counts to convict in order to provide a defendant with sufficient punish-
ment’… ‘When an acquittal on one count in an indictment is inconsistent with a conviction on a second count, the court looks upon
the acquittal as no more than the jury’s assumption of a power which they had no right to exercise, but to which they were
disposed through lenity. Thus, the Court will not disturb guilty verdicts on the basis of apparent inconsistencies as long as there is
sufficient evidence to support the verdict.’” Commonwealth v. Stokes, 38 A.3d 846, 855 (Pa.Super. 2011), internal citations omitted.
Here, the Defendant was convicted of three (3) counts of Second-Degree Murder, but was found not guilty of two (2) counts of

Criminal Attempt. As noted above, the evidence included an eyewitness identification and was clearly sufficient to support the
convictions. Thus, pursuant to Stokes, the inconsistent acquittals on the attempt charges do not require a new trial, and this Court
was well within its discretion in denying one. This claim must also fail.

5. Decertification Issue
The Defendant also argues that this Court erred in denying his motion for decertification. A review of the record reveals that

this claim is meritless.
It is well-established that “the ultimate decision of whether to certify a minor to stand trial as an adult is within the sole

discretion of a decertification court… [The appellate court] will not overturn a decision to grant or deny decertification absent a
gross abuse of discretion.” Commonwealth v. Saunders, 814 A.2d 1248, 1251 (Pa.Super. 2003).
In Commonwealth v. Brown, 26 A.3d 485 (Pa.Super. 2011), our Superior Court discussed the standards for decertification at

length. It stated:

Our legislature, however, has deemed some crimes so heinous that they are excluded from the definition of “a delinquent
act.” Pursuant to 42 Pa.C.S.A. §6322(a) and §6355(e), when a juvenile is charged with a crime, including murder or any
of the other offenses excluded from the definition of ‘delinquent act’ in 42 Pa.C.S.A §6302, the criminal division of the
Court of Common Pleas is vested with jurisdiction…

When a case involving a juvenile goes directly to the criminal division, the juvenile can request treatment within the juve-
nile system through a transfer process called “decertification”… To obtain decertification, it is the juvenile’s burden to
prove, by a preponderance of the evidence, that transfer to the juvenile court system best serves the public interest…

Pursuant to §6322(a), the decertification court shall consider the factors contained in §6355(a)(4)(iii) in determining
whether the child has established that the transfer will serve the public interest. These factors are as follows:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child’s culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal
justice system; and
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(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the
following factors:

(I) age;

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous 
attempts by the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction; 

(VIII) probation or institutional reports, if any;

(IX) other relevant factors.

42 PA.C.S.A. §6355(a)(4)(iii).

While the Juvenile Act requires that a decertification court consider all of these factors, it is silent as to the weight
assessed to each by the court… However, ‘when a juvenile seeks to have his case transferred from the criminal
division to the juvenile division, he must show that he is in need of and amenable to treatment, supervision or
rehabilitation in the juvenile system’… ‘If the evidence presented fails to establish that the youth would benefit
from the special features and programs of the juvenile system and there is no special reason for sparing the youth
from adult prosecution, the petition must be denied and jurisdiction remains with the criminal division.

Commonwealth v. Brown, 26 A.3d 485, 491-3 (Pa.Super. 2011).

The Defendant was born on February 11, 1993 and the instant crimes were committed on June 15, 2010, when he was 17 years
and 4 months old. A decertification hearing was held before this Court on February 1, 2011, at which time this Court heard testi-
mony from psychologist Dr. Alice Applegate, who testified on the Defendant’s behalf, as well as Carmalita Madden, the mother of
victims Tre and Marcus Madden and Detective Lane Zabellsky, who testified to the circumstances of the crime. Additionally, the
Commonwealth presented the testimony of Dr. Bruce Wright, who testified that the Defendant was not amenable to treatment or
rehabilitation within the juvenile system.

At the conclusion of the hearing, this Court made the following findings:

THE COURT: Good morning. The Court has had an opportunity to review all of the files submitted as evidence on the
Petition for Decertification. I have also reviewed some case law and will state the following for the record. The nature
of the crime is one of the things that we have to consider in these cases. In this case we have not only a triple homi-
cide with three victims, but we also have a [sic] two attempted homicides along with a myriad of offenses.

I will concede the Defendant had a difficult background beginning when he was 13. I will also concede that the
Defendant did very well in placement. However, when he was released from placement, he always relapsed. The juve-
nile cases with which Mr. Hereford was accused were not in truancy or shop lifting alone, anything like that. I don’t
believe there was any shoplifting, but there was one particular case that concerned this Court and that involved a gun
and possession with intent to deliver cocaine.

There has been a lot of talk about marijuana in this case and apparently the Defendant is a self-admitted user.

As far as the impact on the victims and the community, I don’t’ think there is anything that needs to be said. I think
that impact is obvious. It was recognized by the testimony and there are so many families and individuals involved in
this case, I think that the impact speaks for itself.

The other thing that I was extremely concerned about was the sophistication of the crime and the planning
and executing of this crime. Apparently the Defendant is the one who is alleged to have knocked at the door,
to knock the door open, to yell get down or where is your money and to shoot a number of people. You know,
these people weren’t shot once or twice or shot in reaction. These people were shot six and seven and eight
times a person.

And in conclusion, the last consideration that this Court did was the Defendant was 17 at the age of the alleged crime.
For the reasons stated, the Petition for Decertification will be denied.

(Decertification Hearing Transcript, p. 75-77).

It is clear from a review of the record that this Court gave appropriate consideration to all of the Section 6355 factors in ruling
on the Defendant’s Motion for Decertification. Given the evidence presented at the Decertification hearing, this Court was well
within its discretion in denying Defendant’s Motion. This claim must also fail.

6. Expert Witness
The Defendant also claims that this Court erred in denying his Motion for an expert witness regarding eye-witness identifica-

tion. He provides no further detail or reason for the claim of error, but references a “Motion for Expert and order”. (Statement of
Errors Complained of on Appeal, p. 2).

This Court is unable to locate either in its own file or the file maintained by the Clerk of Courts, any Motion seeking appoint-
ment of an expert witness regarding eyewitness identification. Similarly, this Court’s review of the docket reveals defense motions
and Orders granting appointment of a private investigator and psychiatric experts, but no motions concerning an eyewitness
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identification. This Court is not questioning counsel’s veracity by saying that such a motion does not exist, but there is no physical
evidence of such a motion ever being filed or ruled upon and this Court does not have an independent recollection of the same four
(4) to five (5) years later.
Insofar as this Court is unable to review the purported Motion and its ruling thereon, this Court is unable to adequately address

the claim and prepare a legal analysis for the appellate courts. See Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006). As
such, this claim has been waived.

7. Constitutionality of Parole Statute
Finally, the Defendant argues that 61 Pa.C.S.A. §6137 is unconstitutional. In his Concise Statement, the Defendant does not

provide a specific argument as to the basis for his claim, but instead refers this Court back to his Post-Sentence Motion. That
Motion quotes one line of the statute and concludes that it will prevent the Defendant from obtaining release on parole and is there-
fore unconstitutional. This claim is meritless.

Section 6137, relating to the parole power, states as follows:

§6137. Parole power

(a) General criteria for parole. – 

(1) The board may parole subject to consideration of guidelines established under 42 Pa.C.S. §2154.5 (relating to
adoption of guidelines for parole) and may release on parole any inmate to whom the power to parole is granted
to the board by this chapter, except an inmate condemned to death or serving life imprisonment, whenever in its
opinion:

(i)     The best interests of the inmate justify or require that the inmate be paroled.

(ii)    It does not appear that the interests of the Commonwealth will be injured by the inmate’s parole.

(2) Parole shall be subject in every instance to the Commonwealth’s right to immediately retake and hold in custody
without further proceedings any parolee charged after his parole with an additional offense until a determination can
be made whether to continue his parole status.

(3) The power to parole granted under this section to the board may not be exercises in the board’s discretion at any
time before, but only after, the expiration of the minimum term of imprisonment fixed by the court in its sentence or
by the Board of Pardons in a sentence which has been reduced by commutation.

61 Pa.C.S.A. §6137.

The Defendant is incorrect in his assertion that he is not eligible for parole due to 61 Pa.C.S.A. §6137. To the contrary, he was
re-sentenced to three consecutive terms of imprisonment of 15 years to life, and will be eligible for parole after the expiration of
his minimum terms. Insofar as §6137 is not operating to bar the Defendant from parole, the Defendant does not have standing to
raise a constitutional challenge. Moreover, our case law is clear that “‘parole is nothing more than a possibility, and if granted, it
merely constitutes a favor given by the state, as a matter of grace and mercy, to a prisoner who has demonstrated a probability of
his or her ability to function as a law-abiding citizen in society’… Accordingly, a prisoner has no constitutionally protected liberty
interest in being released from confinement prior to the expiration of his maximum term of sentence.” Evans v. Pennsylvania Bd.
Of Prob. & Parole (PBPP), 820 A.2d 904, 913 (Pa.Cmwlth. 2003), internal citations omitted.
It is clear that the Defendant is not being deprived of any Constitutional rights due to Section 6137. To the extent that this claim

of error is a back-door challenge to the length of his sentence, it is meritless. That he will be incarcerated for a minimum of 45
years is unfortunate for the Defendant, but it is an appropriate and legal sentence nevertheless. This claim is meritless.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on December 15, 2014 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

1 18 Pa.C.S.A. §2501(a) – 3 counts
2 18 Pa.C.S.A. §901(a) – 2 counts
3 18 Pa.C.S.A. §2702(a)(1) – 2 counts
4 18 Pa.C.S.A. §3701(a)(1)(I)
5 18 Pa.C.S.A. §3502(c)(1)
6 18 Pa.C.S.A. §6101(a)(1)
7 18 Pa.C.S.A. §6110.1(a)
8 18 Pa.C.S.A. §903(a)(1)
9 18 Pa.C.S.A. §2705 – 2 counts
10 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors…When I read an appellant’s brief that contains ten or twelve points, a
presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presump-
tion nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not
loquaciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the
Jaundiced Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).

* Personal information (address, phone number, DOB, SS #) was redacted.
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Commonwealth of Pennsylvania v. Devon Mims-Carter
Criminal Appeal—POSS/PWID—Suppression—Terry Frisk—Reasonable Suspicion—Escape
When defendant struggled to get out of police officer’s grasp during Terry frisk, he committed escape; suppression was not warranted.
No. CC 201316495. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 29, 2015.

OPINION
On February 19, 2015, Appellant, Devon Mims-Carter, was convicted by this Court of one count each of Possession with Intent to

Deliver a Controlled Substance (PWID)1 (Heroin), Possession of a Controlled Substance2, and Resisting Arrest3. Appellant was sentenced
on February 27, 2015 to eleven and one half to twenty-three months of incarceration on the PWID count with three years consecutive
probation. Appellant filed a Notice of Appeal on March 27, 2015 and a Statement of Errors Complained of on Appeal on April 20, 2015.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges this Court erred in failing to suppress evidence obtained as the officers did not have reasonable suspicion to

conduct a Terry frisk of Appellant, who was a passenger in an automobile. Appellant alleges further that the Terry stop was exceeded
by the officers as Terry is limited to a weapons search. Lastly, Appellant alleges that any search incident to arrest was invalid as
he was not under a valid arrest at the time of the search. (Concise Statement of Errors to be Raised on Appeal at 3).

SUMMARY OF THE CASE
Officer Josh Alfer of the McKeesport Police Department, a police officer with nine years experience, testified that he was on

patrol duty on October 29, 2013. (Transcript of Suppression Hearing of February 19, 2015, hereinafter ST 3) At 2:30 a.m., he made
a traffic stop on a gold Pontiac Sunfire for failing to signal prior to making a left turn. (ST 4) Appellant was seated in the front
passenger seat of the car, and a female was the driver. (ST 5) Officer Alfer radioed the traffic stop into dispatch, and Officer Bryan
Easter responded as back-up. (ST 4, 7)
Officer Alfer observed Appellant leaning forward in his seat, reaching towards his right side pocket in between his hip and the

door. (ST 6) Officer Alfer instructed all occupants of the car to keep their hands where he could see them. (ST 7) Appellant origi-
nally complied with the officer’s instruction, but later reached down towards his right side, out of the view of the officer. Id. Officer
Alfer testified that the area in which the car was stopped was a high crime area with a history of violent crimes including numerous
shootings. Id.When Appellant was again asked to show his hands, Officer Alfer observed that Appellant’s breathing was increased,
and Appellant began to look from right to left in what the officer described as a nervous motion. (ST 8) Officer Alfer testified that,
due to Appellant’s movements within the vehicle, and the officer’s concern that Appellant may have a firearm on his person,
Officer Alfer instructed Appellant and the female driver to exit the vehicle. (ST 9)
Officer Alfer observed Appellant exit the vehicle and saw Officer Easter begin a pat-down search of Appellant. (ST 10) As

Officer Easter approached Appellant’s right front pocket, Appellant immediately began to pull away and a struggle ensued between
Appellant and Officer Easter. (ST 11) Officer Alfer came around the car to assist. Id. He instructed Appellant to stop moving. Id.
When Appellant failed to comply, Officer Alfer discharged his Taser and Appellant was subsequently handcuffed. (ST 11-12)
Officer Easter also testified to his encounter with Appellant. Officer Easter testified that, upon his approach to the vehicle,

Appellant kept looking over his shoulder to see where the officer was. (ST 26) Officer Easter observed Appellant move his shoulder
towards the right side of his body near his waistband, pocket area while Appellant was seated in the vehicle. Id. Appellant’s hands
were not in plain view at that time. Id. After Officer Alfer asked the driver to exit the vehicle, Officer Easter asked Appellant to
also exit the car. (ST 26-27) Appellant was directed to face the vehicle and place his hands behind his head, interlocking his fingers.
(ST 27) Appellant put his hands on his head but did not interlock the fingers. (TT 28)
As Officer Easter began patting down Appellant, the officer brought his hand down toward the right pock area of Appellant,

who immediately started to spin away from the officer. Id. Officer Easter felt something in Appellant’s pocket, but did not know at
that time what it was. Appellant kept trying to break away form Officer Easter, who instructed him to stop or he would be tased.
(ST 29) Appellant did not comply and Officer Alfer deployed his Taser. Id. After Appellant had been handcuffed, Officer Easter
searched Appellant incident to arrest and recovered from Appellant’s right front pocket a white plastic grocery bag containing
numerous packets of heroin. (ST 30)

DISCUSSION
Appellant claims that this Court erred in denying Appellant’s Motion to Suppress. The standard of review in determining

whether the trial court appropriately denied the suppression motion is whether the record supports the factual findings and
whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d 759, 769 (Pa. Super. 2006).
Appellant’s counsel conceded that the police officers had the right to have Appellant exit the vehicle and pat him down for weapons
for officer safety pursuant to Terry v. Ohio, 392 U.S. 1 (1968). (ST 35) This Court agrees. Given Appellant’s furtive movements and
lack of compliance with keeping his hands in plain view, in an area with a significant history of violent crimes late at night, the
officers had sufficient reasonable suspicion to search Appellant for weapons.
Appellant alleges that the search incident to arrest was invalid as he was not under a valid arrest at the time of the search.

Appellant is incorrect. Appellant was under arrest for actions which constitute the crime of Escape. A person commits Escape if
he unlawfully removes himself from official detention. 18 Pa.C.S. § 5121. A Terry pat down is an investigative detention.
Commonwealth v. Chase, 960 A.2d 108, 117 (Pa. 2008). Once Appellant turned away from Officer Easter, he was unlawfully removing
himself from official detention. When he removed himself from that detention, he committed the crime of escape, and was subject
to arrest. Once arrested, Appellant was legally searched incident to arrest and the drugs in his pocket were recovered. Therefore,
this Court did not err in denying Appellant’s motion to suppress.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 35 Pa.C.S. § 780-113 (a) (30).
2 35 Pa.C.S. § 780-113 (a) (16).
3 18 Pa.C.S. § 5104.
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Commonwealth of Pennsylvania v. Malcome Jamarr Greene
Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Jury Instruction—Failure to Seek Lesser Included Offense Instruction

Defense counsel pursued a valid trial strategy in seeking acquittal; thus, no ineffective assistance of counsel.

No. CC 200901250. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 2, 2015.

OPINION
This is an appeal of a denial of Petitioner, Malcome Jamarr Greene’s petition pursuant to the Post-Conviction Relief Act (here-

inafter referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq.1 In this case, the Petitioner was charged with criminal attempted homi-
cide and aggravated assault, pursuant to 18 Pa.C.S.A. 2702(a)(1). Petitioner was acquitted of the criminal attempted homicide
charge but convicted of aggravated assault. The Honorable Donald E. Machen, sentenced Petitioner to a term of imprisonment of
not less than 5 years nor more than 20 years.
Petitioner filed a timely Notice of Appeal. The Superior Court affirmed and the facts of this case have been recounted by the

Superior Court in its opinion filed at 1251 WDA 2011. Petitioner originally filed a pro se PCRA petition but counsel was subse-
quently appointed and a counseled, amended PCRA petition was filed. Petitioner filed a timely Concise Statement Of Matters
Complained Of On Appeal claiming that trial counsel rendered ineffective assistance of counsel because trial counsel failed to
request a jury charge on lesser-included offenses of aggravated assault.
It is well established that counsel is presumed effective and the petitioner bears the burden of proving ineffectiveness.

Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 (Pa. 2007). Under the federal constitution, to obtain relief on a claim
of ineffective assistance of counsel, a petitioner must rebut that presumption and demonstrate that counsel’s performance was
deficient, and that such performance prejudiced him. Strickland v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984). As set forth in Commonwealth v. Dennis, 17 A.2d 297, 301 (Pa.Super. 2011),

[i]n our Commonwealth, we have rearticulated the Strickland Court’s performance and prejudice inquiry as a three-
prong test. Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudice such that there is a reasonable proba-
bility that the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa. 186,
786 A.2d 203, 213 (Pa. 2001).

The standard remains the same for claims under Pennsylvania and federal law. A claim of ineffectiveness will be denied if the
petitioner’s evidence fails to meet any of these prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court hear-
ing a PCRA petition are binding on higher courts where the record supports such credibility assessments. Commonwealth v. R.
Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).
The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has

forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).
This Court does not believe that Petitioner can overcome the presumption that trial counsel rendered effective assistance of

counsel nor does the record reflect that Petitioner was prejudiced by counsel’s failure to request a jury instruction on the lesser
included offenses of aggravated assault. Initially, this Court recognizes that the jury was in the best position to assess the trial
evidence. The jury verdict reflects a specific finding that Petitioner attempted to cause serious bodily injury to the victim or that
he caused serious bodily injury intentionally, knowingly or recklessly under circumstances manifesting extreme indifference to the
value of human life. See 18 Pa.C.S.A. 2702(a)(1). As the Petitioner recognizes, the “extreme indifference to the value of human life”
is akin to malice. Malice has been deemed present where a defendant only intended only to “scare” a victim by shooting at the
victim when the conduct nevertheless unjustifiably creates an extremely high degree of risk, thereby evincing a wanton and reck-
less disregard for human life. Intentionally aiming a gun at another “exhibit[s] that type of cruel and wanton conduct of which legal
malice is made.” Commonwealth v. Young, 494 Pa. 224, 228-229, 431 A.2d 230, 232 (1981). Evidence showing that a defendant acted
with “recklessness of the consequences”, had “a mind with no regard for social duty”, and that a defendant “consciously disre-
garded an unjustified and extremely high risk that his actions might cause serious bodily injury” is sufficient to establish malice.
Commonwealth v. DiStefano, 2001 PA Super 238, 782 A.2d 574, 582 (Pa. Super. 2001). As noted by the Superior Court in its prior
memorandum opinion, there was independent evidence that the Petitioner shot the defendant three times at close range. The jury
dutifully followed the trial court’s instructions and convicted Petitioner of aggravated assault. Accordingly, in this case, the jury
necessarily believed that the defendant’s actions established proof of aggravated assault under 18 Pa.C.S.A. 2702(a)(1). There is
absolutely no reason to believe that the inclusion of lesser included offenses would have changed the jury verdict at all.
Morevover, this Court does not believe that the evidence in this case warranted a jury instruction for simple assault or reck-

lessly endangering another person. See Commonwealth v. Baker, 963 A.2d 495, 506 (Pa. Super. 2008). The evidence in this case
established that the Petitioner shot a firearm at the victim three times. This evidence did not warrant jury instructions for lesser-
included offenses.
Additionally, Petitioner’s claims should be rejected because the trial strategy of seeking a complete acquittal has long been

recognized as a sound legal strategy. See Commonwealth v. Farmer, 758 A.2d 173, 179-180 (Pa.Super. 2000). Trial counsel’s failure
to request instructions on lesser included offenses provided the jury with fewer options to convict. Had the jury not believed that
the defendant intentionally, knowingly or recklessly caused serious bodily injury to the victim, the Petitioner would have been
acquitted of all counts. Such a strategy does not constitute ineffective assistance of counsel.
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 2, 2015

1 This case was assigned to this member of the court upon the retirement of the Honorable Donald E. Machen. Judge Machen
presided over the trial and sentencing of this case. This Court was assigned to rule on Petitioner’s PCRA petition.
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Commonwealth of Pennsylvania v. David Fitzgerald
Criminal Appeal—PCRA—Attempted Homicide—Alleyne—Standard Range Sentence—Not Retroactive

Petitioner’s standard range sentence was not invalidated by the Alleyne decision.

No. CC 2008-09654. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 6, 2015.

OPINION
This is an appeal of a denial of Petitioner, David Fitzgerald’s, petition pursuant to the Post-Conviction Relief Act (hereinafter

referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. Germane to this appeal, after a jury trial, the defendant was found guilty of two
counts of attempted murder and aggravated assault of victims, Rashaud Thompson and Tiaron Moses. The defendant was acquitted
of criminal homicide relative to decedent, Radee Berry. This Court granted judgment of acquittal relative to a charge of possessing
instruments of crime. This Court sentenced the defendant to concurrent periods of incarceration of not less than 10 nor more than
20 years relative to each attempted homicide conviction. No further penalty was imposed at the remaining counts because of merger.
At this PCRA petition, Petitioner claims his sentence was unconstitutional as it violated recent United States Supreme Court
precedent outlined in Alleyne v. United States, ___ U.S. ___, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013). Petitioner asserts that the hold-
ing in Alleyne is retroactive and this Court should have vacated his sentence. This Court denied that petition. Defendant filed a
timely Notice of Appeal.
Petitioner’s claim fails for two reasons. First, the holding of Alleyne is not retroactive and cannot be applied to assist Petitioner

who was sentenced in 2009. In Commonwealth v. Miller, 102 A.3d 988 (Pa. Super. 2014), the Superior Court specifically ruled that
the holding of Alleyne is not retroactive. The Miller holding is fatal to Petitioner’s claim.
Additionally, the sentence imposed on Petitioner was a standard-range sentence and was not aggravated based on facts that

should have been presented to the jury. In Alleyne, the United States Supreme Court specifically explained that 

As noted, the essential Sixth Amendment inquiry is whether a fact is an element of the crime. When a finding of fact alters
the legally prescribed punishment so as to aggravate it, the fact necessarily forms a constituent part of a new offense and
must be submitted to the jury. It is no answer to say that the defendant could have received the same sentence with or
without that fact. It is obvious, for example, that a defendant could not be convicted and sentenced for assault, if the jury
only finds the facts for larceny, even if the punishments prescribed for each crime are identical. One reason is that each
crime has different elements and a defendant can be convicted only if the jury has found each element of the crime of
conviction.

Similarly, because the fact of brandishing aggravates the legally prescribed range of allowable sentences, it constitutes
an element of a separate, aggravated offense that must be found by the jury, regardless of what sentence the defendant
might have received if a different range had been applicable. Indeed, if a judge were to find a fact that increased the statu-
tory maximum sentence, such a finding would violate the Sixth Amendment, even if the defendant ultimately received a
sentence falling within the original sentencing range (i.e., the range applicable without that aggravating fact). Cf. Hobbs
v. State, 44 Tex. 353 (1875) (reversing conviction where the defendant was indicted for a crime punishable by 2 to 5 years
and sentenced to 3 years because the trial court improperly instructed the jury to sentence the defendant between 2 to
10 years if  it found a particular aggravating fact); State v. Callahan, 109 La. 946, 33 So. 931 (1903) (finding ex post facto
violation where a newly enacted law increased the range of punishment, even though defendant was sentenced within the
range established by the prior law) [fn omitted]. The essential point is that the aggravating fact produced a higher range,
which, in turn, conclusively indicates that the fact is an element of a distinct and aggravated crime. It must, therefore, be
submitted to the jury and found beyond a reasonable doubt.

133 U.S. at 2162-2163. Accordingly, the import of Alleyne is that any fact that increases the penalty for a crime, such as any fact
that triggers a mandatory minimum sentence, is an element of the offense, must be submitted to a jury and determined beyond a
reasonable doubt. Id.
The sentence imposed in this case was a standard range sentence and was not based on any additional facts that aggravated the

sentence. The imposed sentence exceeded the mandatory minimum sentence applicable to Petitioner’s case. The mandatory
minimum sentence of imprisonment applicable to Petitioner’s case was five years. This Court imposed a standard range sentence
of imprisonment of not less than 10 years nor more than 20 years. Accordingly, even if Alleyne were retroactive, the Petitioner
would not be entitled to any relief.
For the foregoing reasons, the denial of Petitioner’s PCRA petition should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 6, 2015
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Commonwealth of Pennsylvania v.
Duane Brian Jolly a/k/a Dewane Jolly

Criminal Appeal—VUFA—Sufficiency—Weight of the Evidence—Constructive Possession

Commonwealth establishes constructive possession of firearm despite DNA evidence excluding him as a contributor.

No. CC 201316851. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—June 2, 2015.

OPINION
The appellant, Duane Brian Jolly, (hereinafter referred to as “Jolly), was originally charged with person not to possess a

firearm, possession of a firearm with altered identification, receiving stolen property, possession of a firearm without a license,
driving without a license, driving while his operator’s privileges had been suspended, failing to stop at stop signs and failing to
obey traffic control signals. Jolly and his co-defendant, John Richardson, (hereinafter referred to as “Richardson”), elected to
proceed with a non-jury trial and following that trial, Jolly was found guilty of all of the charges except for the charge of receiving
stolen property.
On September 5, 2014, Jolly was sentenced to a period of incarceration of not less than three nor more than six years, to be

followed by a period of probation of four years for his conviction of person not to possess a firearm. With respect to the charges of
possession of a firearm without a license and possession of a firearm with an altered identification, Jolly was sentenced to two
periods of probation of five years which would run concurrent with each other and with the period of probation imposed at the
initial count. Jolly was also fined the sum of two hundred dollars for driving without a license. Following the imposition of
sentence, Jolly’s trial counsel filed a motion to withdraw, which was granted, and this Court appointed the Public Defender’s Office
of Allegheny County to represent Jolly. This Court also granted Jolly’s motion to allow him to file his appeal nunc pro tunc and
Jolly filed his appeal on December 30, 2014, and was directed to file a concise statement of matters complained of on appeal. In
complying with that directive, Jolly has raised two issues. The first being that the evidence was insufficient to support the verdicts
and the second being that the verdicts were against the weight of the evidence.
On November 4, 2013, at approximately 3:48 p.m., Officers Zeltner, Miller and DeSanti of the Pittsburgh Police Department

were on patrol in their undercover capacity traveling along Paulson Avenue when they noticed a 2004 Lincoln Continental auto-
mobile traveling at a high rate of speed, which went through a stop sign and then ran a red light. Officer Zeltner activated his lights
and siren and proceeded to effectuate a traffic stop. When the Lincoln Continental came to a stop, the front seat passenger exited
the vehicle and then started to run away from the vehicle. Officers Miller and DeSanti then pursued that individual and appre-
hended him a short distance away and he was later identified to be Jolly’s co-defendant, Richardson. Jolly was the owner and
operator of the Lincoln automobile and he remained in the driver’s seat. When Jolly was asked whether or not he had any weapons
on him he said no and the police could search him. Jolly was removed from the car and was subject to a pat down that revealed
that he did not possess a weapon. When looking into the car, the Officers all could see a forty-five caliber semi-automatic handgun
resting against the console and on a portion of the front seat passenger side. It was noted that the gun was upside down in that the
magazine was pointed toward the ceiling and the barrel of the gun was pointed to the back of the car. Both Jolly and Richardson
disclaimed any knowledge or possession of this weapon. Jolly was Mirandized and he told the police that he was a jitney driver and
that he knew Richardson by his street name of Bull and he was providing him with a ride. Richardson, after being Mirandized, told
the police that the reason that he ran from the vehicle at the time that it was stopped was that he believed that there might be an
outstanding warrant for his arrest, although there was not such a warrant. The gun was submitted to the Crime Lab for DNA test-
ing and Jolly was disqualified from being a contributor and the results as to Richardson were inconclusive due to a mixed sample
of DNA on the gun. Both Jolly and Richardson proceeded with a non-jury trial and the Commonwealth premised its case against
both on the concept of constructive possession. Jolly was convicted of all of the charges filed against him except the charge of
receiving stolen property.
Jolly has raised the claims that the evidence was insufficient to support the verdicts and that the verdicts were against the

weight of the evidence. In Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court found as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
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at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different
conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

Neither of the Officers who testified at the time of trial saw either Jolly or Richardson with the firearm and, accordingly, the
Commonwealth’s case was predicated upon the theory of constructive possession. In Commonwealth v. Hopkins, 67 A.3d 817 (Pa.
Super. 2013), the Court was confronted with a case that was remarkably similar on a factual basis. In that case, undercover detec-
tives of the Pittsburgh Police Department observed an individual around a grocery store pacing back and forth and making calls
on his cell phone. This individual was recognized as being a known drug user and after he completed making his phone calls, he
walked to the side of a building and began to count his money. Shortly thereafter a car pulled up from a side street and parked
against traffic under a no parking sign. As the police approached the vehicle, they observed the known drug dealer turn away from
that car which then fled the scene. When one of the undercover detectives approached the car, he observed a juvenile throw an
open brick of heroin to the car floor with his right hand. Another detective observed the juvenile throw the brick of heroin onto the
floor and he was arrested and the heroin was subsequently seized. A third detective, as he approached the car, observed a loaded
Smith & Wesson thirty-eight-caliber firearm between the juvenile’s seat and the center console. As a fourth detective approached
the driver’s side of the car, he saw the driver reach down between the console and the driver’s seat and push his hand down in that
area. When that area was searched, they found additional bricks of heroin. In that case, the Commonwealth also proceeded on the
theory of constructive possession. In concluding that the Commonwealth had established constructive possession with respect to
the firearm and the heroin, that Court stated as follows:

We begin our review with the second issue presented concerning the sufficiency of the evidence. Appellant argues
that the Commonwealth failed to establish his constructive possession of the heroin and the firearm found in the vehicle
that he was driving at the time of arrest. No relief is due.

Our standard of review in a sufficiency of the evidence challenge is to determine if the Commonwealth established
beyond a reasonable doubt each of the elements of the offense, considering all the evidence admitted at trial, and draw-
ing all reasonable inferences therefrom in favor of the Commonwealth as the verdict-winner. The trier of fact bears the
responsibility of assessing the credibility of the witnesses and weighing the evidence presented. In doing so, the trier of
fact is free to believe all, part, or none of the evidence.

Commonwealth v. Newton, 994 A.2d 1127, 1131 (Pa.Super.2010), appeal denied, 608 Pa. 630, 8 A.3d 898 (2010), quoting
Commonwealth v. Pruitt, 597 Pa. 307, 318, 951 A.2d 307, 313 (2008) (citations omitted). The Commonwealth may sustain
its burden by means of wholly circumstantial evidence, and we must evaluate the entire trial record and consider all
evidence received against the defendant. Commonwealth v. Markman, 591 Pa. 249, 270, 916 A.2d 586, 598 (2007).

As appellant was not in physical possession of the contraband, the Commonwealth was required to establish that he
had constructive possession of the seized items to support his convictions.

Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement.
Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely
than not. We have defined constructive possession as conscious dominion. We subsequently defined conscious
dominion as the power to control the contraband and the intent to exercise that control. To aid application, we have
held that constructive possession may be established by the totality of the circumstances.

Commonwealth v. Brown, 48 A.3d 426, 430 (Pa.Super.2012), appeal denied,       Pa.      , 63 A.3d 1243 (2013) (internal
quotation marks and citation omitted). Additionally, it is possible for two people to have joint constructive possession of an item
of contraband. Commonwealth v. Sanes, 955 A.2d 369, 373 (Pa.Super.2008), appeal denied, 601 Pa. 696, 972 A.2d 521 (2009).

Appellant suggests that he was unaware of any criminal activity and was merely driving the vehicle. Appellant contends
that T.H., the juvenile passenger, was the sole possessor of the drugs and gun. Appellant directs our attention to T.H.’s
testimony at trial and his admissions in juvenile court.FN2 The jury, however, did not credit T.H.’s testimony. Again, the
finder of fact is free to believe some, all, or none of the evidence presented. Newton, supra.

FN2. T.H. was only charged with possessing one brick of heroin. At appellant’s trial, T.H. testified that the gun and all
three bricks of heroin belonged to him exclusively. (Notes of testimony, 5/12/11 at 62–64.)

In taking a pragmatic approach to the review of the record in this case, it is clear that based upon the totality of the circumstances,
the Commonwealth had established constructive possession of the firearm by Jolly despite the DNA tests which excluded him as
a contributor.
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Jolly was operating as a jitney driver in a high crime area and his passenger had recently been beat up in an attempted
robbery attempt. The passenger fled from the vehicle which he knew possessed a firearm since it was opening visible to anyone
who looked in the car and his explanation for his flight was the fact that he believed that there was an outstanding warrant for his
arrest. Although Jolly allowed the Officers to conduct a pat down search on him and a search of the vehicle, this did not disprove
his possession of the firearm. The firearm was placed in a unique possession in that it was upside down with the barrel pointing
toward the rear of the car and it was noted that Richardson was right-handed which would have made it difficult for him to place
the gun in that position prior to him running from the vehicle. It was also noted that the gun was visible to everyone who
approached that particular car from both the driver’s side and the passenger’s seat side. It is clear that Jolly had the ability to
control the firearm, as he was aware of its existence since the firearm was visible to everyone. In light of the totality of the
circumstances, it is clear that the Commonwealth put forward more than sufficient evidence to establish beyond a reasonable
doubt its theory of constructive possession.

BY THE COURT:
/s/Cashman, A.J.

Dated: June 2, 2015

Commonwealth of Pennsylvania v.
Christopher Fred Mbewe

Criminal Appeal—Homicide (1st Degree)—PCRA—Ineffective Assistance of Counsel—Failure to Secure Phone Records—
Vienna Convention—Does Not Create a Cause of Action—Failure to Call Alibi Witnesses

Multiple claims of ineffective assistance of counsel in PCRA petition filed by Zambia national after murder conviction.

No. CC 200600592. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—June 2, 2015.

OPINION
The appellant, Christopher Mbewe, (hereinafter referred to as “Mbewe”), was charged with the crime of criminal homicide as

a result of the death of his mother-in-law, Carol Tollan. Mbewe filed several pre-trial motions, including a motion to suppress the
statements that he made to the police who were investigating Tollan’s death. Following a hearing on that motion, his request to
suppress his statement was denied. Mbewe proceeded with a jury trial with respect to the charge of criminal homicide and on July
14, 2009, he was found guilty of first-degree murder. A presentence report was ordered and on October 20, 2009, Mbewe was
sentenced to the mandatory sentence of life without the possibility of parole. Mbewe subsequently filed post-sentencing motions,
which were denied.
Mbewe filed a timely appeal to the Superior Court which affirmed the judgment of sentence on October 26, 2011. Mbewe then

filed a request for allowance to take an appeal to the Pennsylvania Supreme Court, which denied that petition on October 5, 2012.
On November 26, 2012, Mbewe filed a pro se petition for post-conviction relief and counsel subsequently was appointed for him to
file an amended counseled petition which was done on June 11, 2014. Mbewe’s counsel then filed a second amended petition and
the Commonwealth filed their answer thereto. A hearing was held on Mbewe’s petition for post-conviction relief on December 17,
2014, and his petition for post-conviction relief was denied on December 18, 2014. Mbewe filed a timely appeal to the Superior
Court and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) to file a concise statement of matters
complained of on appeal. In filing that statement, Mbewe has raised three claims of error. Initially Mbewe suggests that his trial
counsel was ineffective for failing to secure Mbewe’s phone records to demonstrate that he had attempted to call a lawyer during
the time that he was being interrogated by the police. Mbewe next suggests that his rights under the Vienna Convention as adopted
by the United States were violated in such a way as to undermine the truth-determining process. Finally, Mbewe has suggested
that his trial counsel was ineffective for failing to attempt to introduce the preliminary hearing testimony his mother, Hilda Mbewe,
who was alleged to have been unavailable and who would have provided Mbewe with an alibi. The facts of Mbewe’s case have been
fully set forth in this Court’s Opinion in connection with his direct appeal and are incorporated herein.
In order to be entitled to relief under the Post-Conviction Relief Act, a petitioner must file a timely petition. The time require-

ments of the Post-Conviction Relief Act are set forth in §9545 as follows:

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.
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(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or
retained.

The time limitations set forth in this section are jurisdictional in nature and they cannot be ignored for the purpose of address-
ing the petitioner’s claims. Commonwealth v. Fahy, 737 A.2d 214 (Pa. Super. 1999). A petitioner must file his petition within one
year after the date the judgment of sentence becomes final. In examining Mbewe’s petition, it is clear that he has met this time
requirement.
In his first claim of error, Mbewe has suggested that this Court erred in not finding that his trial counsel was ineffective for

failing to get his phone records to demonstrate that he was attempting to contact a lawyer during the time that he was being
interrogated by the police. It is presumed that counsel is effective therefore the burden of establishing counsel’s ineffectiveness
rests with the petitioner. Commonwealth v. Jones, 546 Pa. 161, 683 A.2d 1181 (1996). In determining whether or not trial counsel
was ineffective, the petitioner must meet a three-prong test established by the Pennsylvania Supreme Court in Commonwealth
v. Kimball, 555 Pa. 299, 724 A.2d 326 (1999). The claim of ineffectiveness a petitioner must establish by the preponderance
of the evidence and that his claim is of arguable merit. If the claim is of arguable merit, the petitioner must then establish
that his trial counsel had no reasonable strategic basis for failing to pursue that claim. Finally, the petitioner must establish
that but for trial counsel’s ineffectiveness, there was a reasonable probability that the outcome of the proceeding would have
been different. Failure to establish any one of these three prongs, defeats a petitioner’s claim of the ineffectiveness of his
trial counsel.
Mbewe filed a motion to suppress the statements that he made to the police during their interviews with them on the basis that

he was not advised of his Miranda rights and the fact that he attempted to contact a lawyer. At the time of the suppression
hearing, Detective James McGee who was the lead investigator in the homicide investigation, testified as did Mbewe. Detective
McGee stated that he initially interviewed Mbewe on December 15, 2005, at his place of employment. At that time, Detective
McGee told Mbewe that his mother-in-law had been murdered and yet Mbewe did not ask where or how she was murdered. Rather,
he stated that he dropped his daughter off at the daycare and then went to do some Christmas shopping even though he had no
money with him and later reported to work. Mbewe also told the police that he did not own any camouflage jacket and denied ever
owning a camouflage jacket on six separate occasions. Between December 15 and December 20, 2005, the police received a
number of phone calls from Mbewe who told them that he wanted to talk to them and get things off of his chest but he was not quite
ready to do that. On December 20, 2005, the police received a phone call from Mbewe’s mother and based upon what she told them,
they went to Mbewe’s apartment in an attempt to talk to him. Both the front and back doors were locked, however a window was
open and the police, when getting no response to their attempts to gain entrance, went in through the window only to find Mbewe
lying on the floor of the first floor bedroom with his arms tied behind his back. Mbewe then told Detective McGee that the night
before several police officers had broken into his apartment, tied him up and suggested that they kill him.
On December 22, 2005, Mbewe went to police headquarters and delivered a camouflage jacket to the police that he said was his

jacket. Since Mbewe had denied on at least six separate occasions that he owned a camouflage jacket, the police decided to inves-
tigate this jacket further. The jacket had the name of McConagy and in checking with the United States Army, it was determined
that Gary McConagy was in the Army Reserves and had been discharged in 1994. McConagy, who is currently a federal agent with
Homeland Security, was contacted by Detective McGee and told Detective McGee that he kept most of his uniforms from the time
that he was in the service and decided that he would donate them to the Red, White & Blue Thrift Shop. He gave the detectives the
receipt for his donation and the detectives in meeting with the manager of the Red, White & Blue Thrift Shop indicated that
McConagy’s camouflage jacket was purchased on December 29, 2006 by an individual dressed in a black and yellow coat. On
January 3, 2006, Detective McGee called Mbewe and asked him to come to police headquarters since they wanted to talk to him.
When Mbewe arrived at police headquarters, he was advised that he was under arrest for the murder of his mother-in-law and
Detective Trosky then proceeded to advise him of his Miranda rights and filled out the Miranda rights form with respect to his
responses to the questions that were being asked of him. Mbewe was asked to sign that form and after debating for a while, declined
to sign the form but agreed to talk to the police officers. During this interview Mbewe told the police that he and his mother-in-
law were having an affair and that he wanted to end the affair so as to preserve his marriage. He then told the detectives that he
had met an old friend of his, Ben Adams, who he went to high school in Africa. The police in attempting to ascertain Adams’
identity and his location checked numerous databases and were unable to locate an individual by the name of Ben Adams nor did
the Immigration and Naturalization Service have any record of a Ben Adams.
At the suppression hearing Mbewe testified that on December 16, the day following his first interview with the police that he

attempted to call a lawyer. This is the only reference to his right to be represented by counsel. At no time during his interviews
with the police did he ever suggest that he wanted a lawyer to be present nor did he make any subsequent phone calls other than
the phone call on December 16. In assessing the credibility of the witnesses, this Court, as it stated on the record, found Detective
McGee’s testimony to be the credible testimony and Mbewe’s to be incredible. At the time of the initial interview on December 15,
2005, Mbewe was viewed not as a potential defendant but rather as a witness with respect to the events leading up to the death of
Tollan. Even in their subsequent phone conversations and meeting where Mbewe delivered the camouflage jacket, he was still
considered to be a witness. Once the jacket was delivered to the police and they were able to determine that the jacket that Mbewe
said that he had had for a long time, although denying that he ever owned one on six prior occasions, the police were able to deter-
mine that Mbewe purchased that jacket the day before he gave it to the police. At this point in time, the focus of the investigation
shifted and Mbewe became a suspect as witnessed by the fact that he was arrested on January 3, 2006 for the homicide of Carol
Tollan. It is readily apparent that his phone call the day following the first interview did not implicate any of his Miranda rights
and, in fact, he was fully advised of all of those rights by the police.
In his second claim of error, Mbewe suggests that his trial counsel was ineffective for failing to invoke his rights under the

Vienna Convention and in particular, his right to have the Zambia Consulate notified that he had been arrested for the charge of
criminal homicide. Article 36 of the Vienna Convention sets forth a notification process as follows:

[I]f he so requests, the competent authorities of the receiving state shall, without delay, inform the consular post of
the sending state, if within its consular district, a national of that state is arrested or committed to prison or to custody
pending trial or is detained in any other manner. Any communication addressed to the consular post by the person arrested,
imprisoned, in custody or detention, shall also be forwarded by the said authority without delay. The said authority shall
inform the person of concern without delay of his rights under this subparagraph.
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Mbewe maintains that when his trial counsel failed to assert this right under the Vienna Convention to have his Zambia Consulate
notified that he had been arrested for Carol Tollan’s murder, that that failure so undermined the truth-determining process that no
reliable adjudication of guilty or innocence could have taken place. The fallacy of this claim is that the Vienna Convention does not
create judicially enforceable rights and Mbewe has failed to demonstrate that he was in anyway prejudiced by such a violation
since he had not shown that had he exercised those rights, he would have received superior assistance, which would have enabled
him to understand the American legal system.
Mbewe has failed to identify what right that was given to him under the Vienna Convention had been violated. In Medellin v.

Texas, 552 U.S. 491, 506 (2008) the U.S. SupremeCourt noted that “international agreements even those directly benefiting private
persons, generally do not create private rights or provide for a private clause of action in domestic courts”. Similarly, in Ward v.
Greene, 523 U.S. 371, 377 (1998), the United States Supreme Court found that “neither the text or the history of the Vienna
Convention clearly provides a . . . right of action in the United States Courts to set aside a criminal conviction and sentence for the
violation of consular notification provisions.” Since there is no vested right afforded to Mbewe by virtue of the Vienna Convention,
there could not be a violation of that right and, accordingly, he could not have been prejudiced by a purported violation.
In his third claim of error Mbewe maintains that this Court erred in failing to find that his trial counsel was ineffective in fail-

ing to attempt to introduce the preliminary hearing testimony of Mbewe’s mother, Hilda Mbewe. Attempting to establish his trial
counsel’s ineffectiveness in failing to present the preliminary hearing testimony of Mbewe’s mother is incumbent upon Mbewe to
establish: 1) that the witness existed; 2) that the witness was available; 3) that counsel was informed of the existence of the
witness or otherwise should have known of her; 4) that the witness was prepared to cooperate and to testify for the petitioner at
trial; and, 5) that the absence of that testimony prejudiced the petitioner so as to deny him of a fair trial. Commonwealth v. Rainey,
593 Pa. 67, 928 A.2d 215 (2007).
Mbewe maintains that he meets all of the criteria except for the availability of his mother to testify since she had been deported

and was no longer in the United States. As a result of her deportation, it was clear that she was unavailable and since she testified
at the preliminary hearing, her testimony could have been presented by having that testimony read to the jury. The testimony that
Hilda Mbewe gave at the tine of the preliminary hearing was that on the day of the homicide, she called Mbewe around 12:40 p.m.
and then located him around 12:45 p.m. walking along Becks Run Road. She then took Mbewe to the daycare center so that he could
pick up his daughter and then took him home. The problem with this testimony is that it does not provide Mbewe with an alibi. It
was determined by the testimony of other witnesses in this case, Talisha Bose and Geraldine Collins, that the homicide occurred
sometime between 12:00 p.m. and 12:15 p.m. Mbewe’s mother’s testimony that she called him in no way establishes an alibi since
she was unable to determine where he was between 12:00 p.m. and 12:15 p.m.
Finally, Mbewe maintains that he has newly discovered evidence in the form of alibi testimony would have come from his

sister, Margaret Kasuba. Ms. Kasuba refused to come forward at the time of trial because she feared deportation like her mother.
In the affidavit attached to Mbewe’s petition for post-conviction relief he suggests that his sister’s testimony would have been that
sometime after 12:00 p.m., Mbewe called her and asked her for a ride but because she was working a night shift and was eight
months pregnant and the weather was so poor, she told him that she could not get him but she would call their mother. She did and
her mother offered to give Mbewe a ride. This testimony if even presented to a jury would have not have established an alibi
defense since the telephone call was not initiated by Ms. Kasuba and she was uncertain as to the time that she received the phone
call since she could only say it was after noon. As previously noted, the homicide occurred sometime between 12:00 p.m. and 12:15
p.m. The fact that she refused to testify because she feared being deported, does not provide her with a Fifth Amendment privi-
lege and she could have been compelled to testify had she been called. Mbewe has failed to demonstrate that this evidence was
after-discovered and failed to demonstrate that it would have established an alibi defense for him. As with all of Mbewe’s claims
of error, this claim is without merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: June 2, 2015

Commonwealth of Pennsylvania v.
Danielle Lynne Davis

Criminal Appeal—Guilty Plea—Restitution—Proof of Amount of Restitution—Prosecutor Alleges “Wallet Was Empty”

Court agrees that the order of restitution must be stricken from sentence due to insufficient evidence.

No. CC 201417210. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—June 12, 2015.

OPINION
On March 20, 2015, the appellant, Danielle Davis, (hereinafter referred to as “Davis”), plead guilty to the charge of theft and

was sentenced to two years probation and required to pay restitution in the amount of three hundred fifty dollars. The sole issue
presented by Davis on appeal was there was insufficient evidence to establish the amount of the restitution. It should be noted that
at the time of the taking of Davis’ plea, the Commonwealth stated that Davis had taken a wallet from the victim, Katherine Servich
and that the wallet contained three hundred fifty dollars. When the wallet was recovered, there was no money in the wallet.
Following the summary of the evidence presented by the assistant district attorney, Davis’ counsel objected to the amount of the
restitution and requested that the Commonwealth be required to prove the amount. Davis maintained that there was no money in
the wallet.
From a review of the record, it is clear that Davis was correct and the Order for restitution should be stricken from her sentence.

BY THE COURT:
/s/Cashman, A.J.

Dated: June 12, 2015
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Commonwealth of Pennsylvania v.
Gregory Jackson

Criminal Appeal—Homicide (1st Degree)—PCRA—Ineffective Assistance of Counsel—Crimen Falsi—
Failure to Request Mistrial—Cumulative Effect of Impeachment

PCRA petitioner alleges ineffectiveness based on counsel’s failure to impeach Commonwealth witnesses with crimen falsi convictions.

No. CC 201211721. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—June 11, 2015.

OPINION
On February 6, 2014, the appellant, Gregory Jackson, (hereinafter referred to as “Jackson”), was found guilty of one count of

intimidation of a witness and one count of harassment and not guilty of one count of stalking, following a jury trial. In this jury trial
Jackson represented himself although he had standby counsel to assist him during this particular case. On May 6, 2014, Jackson
was sentenced to a period of incarceration of not less than two nor more than four years to be followed by a period of probation of
three years with a concurrent one year period of probation and was required to undergo random drug screening and also to have
a mental health evaluation. Jackson filed timely post-sentence motions, however, the hearing was delayed on these motions since
Jackson was sent to Torrance Hospital for the purpose of determining his competency to be sentenced. On March 18, 2015, a hear-
ing was held on his post-sentence motions, which motions were denied.
Jackson filed a timely appeal from the imposition of sentence upon him and was directed to file a concise statement of

matters complained of on appeal. In that concise statement Jackson maintains that there was an insufficient colloquy with respect
to the decision to allow him to represent himself. Jackson also maintains that this Court abused its discretion in denying him the
right to proceed without counsel to argue his post-sentence motions. In reviewing the record in this case, this Court is constrained
to agree that the record does not establish a sufficient colloquy with respect to the question of whether or not Jackson could
represent himself.
Pennsylvania Rule of Criminal Procedure 121 requires that a colloquy insure that the defendant’s desire to represent himself

is knowingly, voluntarily and intelligently made. That Rule provides as follows:

Rule 121. Waiver of Counsel
(A) Generally.

(1) The defendant may waive the right to be represented by counsel.

(2) To ensure that the defendant’s waiver of the right to counsel is knowing, voluntary, and intelligent, the judge or
issuing authority, at a minimum, shall elicit the following information from the defendant:

(a) that the defendant understands that he or she has the right to be represented by counsel, and the right to have free
counsel appointed if the defendant is indigent;

(b) that the defendant understands the nature of the charges against the defendant and the elements of each of those
charges;

(c) that the defendant is aware of the permissible range of sentences and/or fines for the offenses charged;

(d) that the defendant understands that if he or she waives the right to counsel, the defendant will still be bound by all
the normal rules of procedure and that counsel would be familiar with these rules;

(e) that the defendant understands that there are possible defenses to these charges that counsel might be aware of, and
if these defenses are not raised at trial, they may be lost permanently; and

(f) that the defendant understands that, in addition to defenses, the defendant has many rights that, if not timely asserted,
may be lost permanently; and that if errors occur and are not timely objected to, or otherwise timely raised by the defen-
dant, these errors may be lost permanently.

(3) The judge or issuing authority may permit the attorney for the Commonwealth or defendant’s attorney to conduct the
examination of the defendant pursuant to paragraph (A)(2). The judge or issuing authority shall be present during this
examination.

This Rule specifically mandates that at a minimum six areas of inquiry must be reviewed with the defendant to insure that his
waiver of counsel was knowingly, voluntarily and intelligently made. In reviewing the record in this case it is clear that this Court
was cognizant of that Rule and this Court believes that it did follow the dictates of Rule 121, however, the record for whatever
reason does not contain that colloquy despite references in various proceedings about the need for such colloquy. On May 22, 2013,
a hearing was held on the motion to permit Jackson’s trial counsel to withdraw, which motion was granted and this Court then
appointed the Office of Conflict Counsel to represent him and noted that that counsel would continue to proceed unless and until
after this Court conducted a colloquy with Jackson that would allow him to represent himself. (Motion Transcript, page 16, lines
15-23).
This Court is well aware of the difficulties that were associated with Jackson’s case because of his inability to stay focused on

the issue at hand. Jackson’s case was delayed since there were several times that he was needed to be examined by various
psychiatrists to make a determination as to whether or not he was competent to stand trial. Mindful of Jackson’s mental condition,
this Court was aware of the need to go through the colloquy required by Rule 121 and believes that it in fact did do that; however,
the record does not reflect that such a colloquy occurred. In light of the fact that the record does not support this Court’s
recollection of what transpired with respect to the decision to allow Jackson to represent himself, this Court is constrained to agree
with Jackson’s appellate counsel that he is entitled to a new trial on the charges filed against him.

BY THE COURT:
/s/Cashman, A.J.

Dated: June 11, 2015
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Commonwealth of Pennsylvania v.
Willie Maurice Harris

Criminal Appeal—Pro se Defendant—Waiver of Counsel—Mental Illness—Colloquy

Court agrees that the defendant’s waiver of counsel colloquy is not on the record and requests a new trial.

No. CC 9703121. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—June 11, 2015.

OPINION
The appellant, Willie Maurice Harris, (hereinafter referred to as “Harris”), has filed the instant appeal as a result of the denial

without a hearing of his fourth petition for post-conviction relief. Harris was convicted of first-degree murder on August 7, 1997
and sentenced to the mandatory sentence of life without the possibility of parole on September 4, 1997. Harris filed a timely appeal
to the Superior Court, which dismissed his appeal for failure to file a brief.
On October 1, 2001, Harris filed his initial petition for post-conviction relief requesting that his appellate rights be reinstated.

This petition was granted on March 26, 2002. Harris then filed his appeal to the Superior Court and the Superior Court affirmed
the judgment of sentence and dismissed without the prejudice the claims of the ineffectiveness of his counsel and permitted him
to raise them in a subsequent petition. Harris filed an appeal to the Supreme Court which initially was granted; however, the appeal
was then dismissed as being improvidently granted. Harris filed his third petition for post-conviction relief on October 1, 2007,
which petition following a hearing, was denied. On June 20, 2012, the Superior Court dismissed his appeal when it affirmed the
judgment of sentence imposed upon him. Harris filed an application for allowance of appeal to the Supreme Court and that request
was denied on March 21, 2013.
On September 26, 2013, Harris filed his fourth petition for post-conviction relief and this Court filed a notice of intention to

dismiss this petition on July 2, 2014. Prior to the Order dismissing his petition, Harris attempted to file an appeal to the Superior
Court, which was ultimately quashed. On February 25, 2015, this Court dismissed his petition and Harris then took the instant
appeal from the dismissal of his fourth petition without a hearing. Harris was directed to file a concise statement of matters
complained of on appeal and in that statement has raised two claims of error. Initially Harris maintains that this Court abused its
discretion when it dismissed his petition without a hearing since he alleged there were material issues of fact that had to be
resolved and second that by dismissing his petition, it violated his rights under the Fifth, Sixth, Eighth and Fourteenth
Amendments of the United States Constitution and under Article I, Section 9 of the Pennsylvania Constitution.
The facts of Harris’ case have previously been set forth in this Court’s Opinion dealing with his direct appeal and his three other

petitions for post-conviction relief and they are not relevant to the disposition of his current petition. Also in those Opinions is a
detailed procedural history with respect to Harris’ case and, accordingly, the factual history and the procedural history are incor-
porated herein by reference thereto.
In order to be entitled to relief under the Post-Conviction Relief Act, a petitioner must file a timely petition. The time require-

ments of the Post-Conviction Relief Act are set forth in 42 Pa.C.S.A. §9543(a) as follows:

(a) General rule.--To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief
is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for the crime; or

(iii) serving a sentence which must expire before the person may commence serving the disputed sentence.

The Post-Conviction Relief Act also has mandatory time requirements for those petitions and those requirements are
contained in Section 9545(b). The time requirements are jurisdictional in nature and cannot be ignored for the purpose of
attempting to resolve the underlying claims in the petition. There are three exceptions to these time requirements and
they are as follows:

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed
or retained.
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If somebody has an untimely petition, there are required to not only plead but also to prove one or more of those exceptions to the
timeliness requirements. As noted in this Court’s earlier Opinion and in the Superior Court Opinion dated June 20, 2012, Harris’
judgment of his sentence became final in 2008.1 Harris’ fourth petition for post-conviction relief was not filed until September 26,
2013, more than five years after the date he was required to file a timely petition. Since his petition was untimely filed, this Court
had no jurisdiction to entertain that petition unless Harris plead and proved that he met any one of the three exceptions to the time-
liness requirements. In reviewing Harris’ petition, it is clear that he never plead nor did he prove that his petition met one of these
three exceptions. Since he did not meet the exceptions and his petition was untimely, this Court had no jurisdiction and was
required to deny his petition without a hearing.

BY THE COURT:
/s/Cashman, A.J.

Dated: June 11, 2015

1 See Footnote 2 to the June 20, 2012 Superior Court Opinion.

As a preliminary matter, and given the lengthy procedural history in this case, we register our agreement with the PCRA court’s
determination that Appellant timely filed the petition which is currently under review. The trial court correctly noted that
Appellant’s petition was filed prior to May 21, 2008, which was one year from the date Appellant’s judgment of sentence became
final. See Trial Court Opinion, 12/12/11, at 7. It is well-settled that a PCRA petition must be filed within one year of the date a judg-
ment of sentence becomes final. Commonwealth v. Harris, 972 A.2d 1196, 1199-1200 (Pa. Super. 2009). Under 42 Pa.C.S.A.
§9545(b)(3), a judgment becomes final “at the conclusion of direct review, including discretionary review in the Supreme Court of
the United States and the Supreme Court of Pennsylvania, or at the expiration of time for seeking the review.” Harris, 972 A.2d at
1200. In this case, Appellant’s judgment of sentence became final on May 21, 2007, which was 90 days after the Pennsylvania
Supreme Court dismissed his petition for allowance of appeal as improvidently granted and the time for seeking further review
before the United States Supreme Court expired. U.S. Sup. Ct. R. 13.1. Accordingly, Appellant’s current petition is timely and the
PCRA Court properly exercised jurisdiction over his claims.
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Commonwealth of Pennsylvania v.
Rachel Stiger

Criminal Appeal—DUI—Suppression—Port Authority Officer Authority to Perform Traffic Stop—
Validity of Field Sobriety Tests—Implied Consent

PAT officer has primary jurisdiction along bus route and authority to use sobriety tests to determine whether a driver is intoxicated.

No. CC 2014-5651. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—June 24, 2015.

OPINION
Defendant Rachel Stiger (“Defendant”) appeals this court’s denial of Defendant’s Motion to Suppress and Order of Sentence

dated January 9, 2015.
Rachel Stiger was arrested on December 8, 2013, and charged in violation of Motor Vehicle Code with two counts of Driving

Under the Influence (“DUI”) (75 Pa CSA §3802(c) & 3802(a)(1)), Failure to Obey Traffic Control Signals (75 Pa CSA §3112), and
Careless Driving (75 Pa CSA §3714).
Defendant filed an Omnibus Pre-Trial Motion on August 19, 2014, and on October 10, 2014, this Court held a suppression hear-

ing. The parties were directed to file briefs. After receipt and review of these briefs on November 21, 2014, this Court held the
continued suppression hearing whereupon the Court denied the Defendant’s Suppression Motion in open court. 
On the same day, the Defendant waived trial by jury and the matter proceeded to a non-jury trial. Thereafter, this Court

found the Defendant guilty of two counts of Driving Under the Influence and one count of Failure to Obey Traffic Control
Signals. The Court sentenced Defendant on January 9, 2015 to ninety (90) days intermediate punishment and eighteen (18)
months probation. 
On February 6, 2015, Defendant filed a Notice of Appeal. On March 10, 2015, counsel for Defendant filed the Statement of

Matters Complained on Appeal, whereupon Defendant raised the following three issues: 

1. Whether the trial court erred when it ruled that the Port Authority Officer had jurisdiction to stop the defendant’s vehicle.

2. Whether the trial court erred in finding that there was sufficient probable cause to arrest the defendant for DUI
when the arresting officer relied in large part on arbitrary testing lacking in any scientific validity to make his
arrest decision.

3. Whether the trial court erred in finding that the defendant was not subjected to an unlawful search and seizure of
her blood when the police officer failed to obtain a search warrant before obtaining a chemical test.

At the suppression hearing, the Commonwealth presented testimony of the arresting officer, Dominic Ravotti of the Port
Authority. On December 8, 2013, Officer Ravotti was working in his capacity as a Port Authority Officer patrolling the well
known bus route on Sixteenth Street and Liberty Avenue. (Supp. T. p. 5-6). Officer Ravotti was certified to be a trained
police officer through the Municipal Police Officers’ Education and Training Commission (MPOETC) and he has been a
police officer for a decade. (Supp. T. p. 4-5). Additionally, Officer Ravotti has made over 100 driving under the influence
(DUI) arrests. (Supp. T. 11/21/14 p. 29). Officer Ravotti was on duty and patrolling the Port Authority’s properties and bus
routes even though there were not any active buses on the route at the time. (Supp. T. p. 5-15). Officer Ravotti’s typical
duties are to patrol and protect Port Authority passengers, property, including all Port Authority bus routes, bus stops, and
the bus shelters. (Supp. T. p. 5-15).
While patrolling this bus route at approximately 1:30 a.m., Officer Ravotti witnessed the Defendant fail to stop at a red light on

Sixteenth Street at Liberty Avenue, which caused both the officer and the car in front of him to stop immediately. (Supp. T. p. 6-
15). Officer Ravotti nearly struck the vehicle in front of him. (Supp. T. p. 6). The area of the near accident occurred along a bus
route for the Port Authority. (Supp. T. p. 6). Officer Ravotti observed the Defendant commit a traffic violation of failing to stop at
a traffic control signal while he was traveling the bus route. (Supp. T. p. 6).
Witnessing Defendant fail to stop at a red light, Officer Ravotti conducted a traffic stop of Defendant’s vehicle. (Supp. T. p. 10).

During the traffic stop, Officer Ravotti noticed the Defendant had bloodshot and glassy eyes, slurred speech, and smelled of
alcohol. (Supp. T. p. 10). While speaking with the officer, the Defendant admitted to drinking before driving. (Supp. T. p. 9). After
observing the Defendant’s demeanor, he proceeded to have the Defendant perform three field sobriety tests. (Supp. T. p. 10). The
three field sobriety tests were the ABC recitation, the Finger to Thumb test, and the Finger to Nose test. (Supp. T. p. 10). Defendant
failed each of the three field sobriety tests. (Supp. T. p. 10).
Officer Ravotti arrested Defendant for suspicion of DUI and accompanied her to Allegheny General Hospital. (Supp. T. p. 11).

The Officer read and went over the DL-26 form with Defendant. (Supp. T. p. 12). The DL-26 Form is the Implied Consent form from
PennDOT that informs the Defendant of the possible consequences of not cooperating with a blood draw. Subsequently, Defendant
signed the DL-26 form and consented to a blood draw. (Supp. T. p. 11-13). The Allegheny County Crime Lab tested the blood and
found that the Defendant had .184% blood alcohol content. (Supp. T. p. 14).

In Defendant’s first issue she raised on appeal, she states that the Port Authority Officer did not have jurisdiction to make the
traffic stop that led to the arrest and blood draw. Jurisdiction for a Port Authority Officer is outlined in the Railroad and Street
Railway Police Act (Act), 22 Pa. C.S. § 3303(a), which states: 

Railroad and street railway policeman shall severally possess and exercise all the powers of a police officer in the City
of Philadelphia, in and upon, and in the immediate and adjacent vicinity of, the property of the corporate authority
or elsewhere within this Commonwealth while engaged in the discharge of their duties in pursuit of railroad, street
railway or transportation system business.

22 Pa. C. S. § 3303(a).

The Pennsylvania Supreme Court has interpreted this section of the Act to give Port Authority Officers two types of jurisdic-
tion, primary and extraterritorial jurisdiction. Commonwealth v. Firman, 813 A.2d 643, 647 (Pa. 2002). Primary jurisdiction stems
from the Port Authority officer to possess and exercise all the powers of a “municipal police officer” in and upon, and in the imme-
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diate and adjacent vicinity of the property or corporate authority. Firman, 813 A.2d at 647. Additionally, Port Authority Officers
have extraterritorial jurisdiction to make stops and arrests if, while on duty and engaged in official transportation business, he
observes a motorist causing a threat to port authority property, passengers, or personnel. Id. at 647-48.

When evaluating if a Port Authority Officer acted within his primary jurisdiction, courts look to the geographical proximity to
the Port Authority property and the location of the violation. Commonwealth v. Bloom, 979 A.2d 368 (Pa. Super. Ct. 2009). In that
case, a Port Authority Officer was on patrol of a route near Port Authority Property and observed the driver run a stop sign and
almost hit two vehicles near the property. Id. at 372. The court concluded that the officer acted within primary jurisdiction because
the traffic violation occurred in the immediate and adjacent vicinity of Port Authority property. Id. The same result occurred when
a Port Authority Officer stopped a vehicle after the driver made an illegal left turn on a public road adjacent to the Port Authority
Property. Snyder v. DOT, Bureau of Driver Licensing, 2 A.3d 758, 762 (Pa. Commw. Ct. 2010). The Commonwealth Court concluded
that the Port Authority Officer did have primary jurisdiction because the violation occurred in the “immediate and adjacent vicinity
of Port Authority property.” Id.
In this matter, Officer Ravotti was acting within his primary jurisdiction for the Port Authority. The officer was on duty and was

patrolling the Port Authority’s properties along a well known and used bus route. Defendant ran a red light, caused both the officer
and car in front to stop immediately, and caused the officer to almost strike the vehicle in front of him. As in Snyder and Bloom,
there were Port Authority properties that were in the immediate and adjacent vicinity because there are bus stops every block and
physical bus shelters every other block. Since the traffic violation occurred in the “immediate and adjacent vicinity of” the Port
Authority properties the officer was acting within his primary jurisdiction pursuant to 22 Pa. C. S. § 3303(a). Since Officer Ravotti
was patrolling a well known bus route, that contains Port Authority property. Officer Ravotti was acting within his jurisdiction.
Therefore, the Defendant’s first issue is without merit.
In the Defendant’s second issue, she alleges that the trial court erred in finding that there was sufficient probable cause to

arrest the defendant for DUI when the arresting officer relied in large part on arbitrary testing lacking in any scientific validity
to make his arrest decision.
Probable cause for a DUI case “exists where the officer has knowledge of sufficient facts and circumstances to warrant a

prudent person to believe that the driver has been driving under the influence of alcohol or a controlled substance.”
Commonwealth v. Angel, 946 A.2d 115, 118 (Pa. Super. Ct. 2008). “[P]robable cause does not involve certainties, but rather the
factual and practical considerations of everyday life on which reasonable and prudent [persons] act.” Angel, 946 A.2d 115, 118 (Pa.
Super. Ct. 2008) (quoting Commonwealth v. Williams, 941 A.2d 14 (Pa. Super. Ct. 2008) (citations and internal quotation marks
omitted).
The officer is permitted to use non-standardized field sobriety tests and factor them into the totality of the circumstances.

Specifically, the Commonwealth Court stated that “a police officer is not required to perform field sobriety tests to form a
reasonable belief an individual violated the DUI provision.” Cole v. DOT, Bureau of Driver Licensing, 909 A.2d 900, 905 (Pa.
Commw. Ct. 2006) (citations omitted). Defendant takes issue with Officer Ravotti’s choice of field sobriety tests. However, Officer
Ravotti testified that he uses the tests he was trained to use. (Supp. T. p. 19).
In this case, Officer Ravotti witnessed the Defendant run the red light. After stopping the car, he noticed the Defendant had

bloodshot and glassy eyes, slurred speech, and smelled of alcohol. During his conversation with the Defendant, she admitted that
she had been drinking that evening before driving. After witnessing her demeanor, he proceeded to have the Defendant perform
three field sobriety tests and failed each one.
Officer Ravotti is MPOETC certified and has made over 100 DUI arrests. (Supp. T. 11/21/14 p. 29). In addition, he has been a

police officer for ten years. Combining his own experience and the overwhelming evidence of intoxication, Officer Ravotti had
probable cause to arrest Defendant and previous rulings support the use of non-standardized field sobriety tests in the totality of
the circumstances.
Defendant raises in her third issue that the trial court erred in finding that Defendant was not subjected to an unlawful search

and seizure of her blood when the police officer failed to obtain a search warrant before drawing the Defendant’s blood.
Both the Pennsylvania and the United States Constitutions offer protection against unreasonable searches and seizures. “Article

1, Section 8 of the Pennsylvania Constitution protects citizens from ‘unreasonable searches and seizures’ . . . .” Commonwealth v.
Keller, 823 A.2d 1004, 1008 (Pa. Super. Ct. 2003). Additionally, “[t]he Fourth Amendment’s proper function is to constrain, not
against all intrusions as such, but against intrusions which are not justified in the circumstances…” Commonwealth v. Smith, 77
A.3d 562, 571 (Pa. 2013). Generally, “a search or seizure is not reasonable unless it is conducted pursuant to a search warrant
issue[d] by a magistrate upon a showing of probable cause.” Commonwealth v. Barton, 690 A.2d 293, 296 (Pa. Super. Ct. 1997).
However, “[t]he ‘implied consent’ provision of the Motor Vehicle Code…dispenses with the need to obtain a warrant.” Id.
Furthermore, a search warrant is not necessary if the Defendant consented to the search. Commonwealth v. Smith, 77 A.3d 562
(Pa. 2013).

The Implied Consent Statute states:

[a]ny person who drives, operates or is in actual physical control of the movement of a vehicle in this Commonwealth
shall be deemed to have given consent to one or more chemical tests of blood or urine for the purpose of determining the
alcoholic content of blood or the presence of a controlled substance if a police officer has reasonable grounds to believe
the to have been driving, operating or in actual physical control of the movement of a vehicle:

(1) In violation of section 1543(b) (1.1) 3802 (relating to driving under the influence of alcohol or controlled
substance)…

75 Pa. C.S.A. § 1547(a) (1). Moreover, “[t]he ‘reasonable grounds’ requirement of this provision has been interpreted to require
probable cause.” Commonwealth v. Barton, 690 A.2d 293, 296 (Pa. Super. Ct. 1997).

Specifically, Defendant raised concern about implied consent statutes in regards to the recent ruling from the United States
Supreme Court. Recently, the United States Supreme Court ruled that the natural dissipation of alcohol in the bloodstream is not
a sufficient exigency on its own to allow a warrantless blood test. Missouri v. McNeely, 133 S. Ct. 1552 (2013). However, the United
States Supreme Court did not address the constitutionality of implied consent statutes and specifically stated that “[a]s an initial
matter, States have broad range of legal tools to enforce their drunk-driving laws and to secure BAC evidence without undertaking
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warrantless nonconsensual blood draws. For example, all 50 States have adopted implied consent laws…” Id. at 1566. Moreover,
the United States Supreme Court ruled that “[w]hether a warrantless blood test of a drunk-driving suspect is reasonable must be
determined case by case based on the totality of the circumstances.” Id. at 1563. 
Thus the only issue is whether the consent given was valid. The Pennsylvania Supreme Court found that courts must consider

that “[t]he standard for measuring the scope of a person’s consent is based on an objective evaluation of what a reasonable person
would have understood by the exchange between the officer and the person who gave the consent.” Smith, 77 A.3d 562 at 573 (quot-
ing Commonwealth v. Reid, 811 A.2d 530, 549 (Pa. 2002)). Additionally, the court must make sure that the consent is objectively
valid and not a “product of coercion, deceit, or misrepresentation” by looking at the totality of the circumstances. Id. In that case,
the Officer asked for the testing from the defendant during their exchange and the defendant consented to the blood draw, despite
being informed that he was able to refuse the blood draw. Id. at 565.
Based upon the finding of fact, this Court found that Defendant consented to the blood draw test. After failing all three field

sobriety tests and making his observations about her physical condition, Officer Ravotti arrested Defendant for suspicion of DUI
and accompanied her to Allegheny General Hospital. The Officer read and went over the DL-26 form with Defendant.
Subsequently, Defendant signed the DL-26 form. Additionally, Defendant signed the hospital release consent form. After consent-
ing and signing both forms, Defendant’s blood was taken for testing. The Allegheny County Crime Lab tested the blood and found
that the Defendant’s blood had .184% blood alcohol content. There were no signs of coercion or misrepresentation by Officer
Ravotti. As such, Defendant’s consent was valid.
For the foregoing reasons, this Court’s January 9, 2015 Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
William R. Welsh

Criminal Appeal—Homicide (3rd Degree)—Weight of the Evidence—Sentencing (Discretionary Aspects)—
90-year-old Defendant —Voluntary Manslaughter

90-year-old shoots a friend of 30 years and is convicted of 3rd degree murder.

No. CC No: 10682-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—June 9, 2015.

OPINION
Defendant, William R. Welsh appeals from the Judgment of Sentence imposed on July 31, 2014.
On July 26, 2013, Defendant was charged with one count of Criminal Homicide (18 Pa.C.S.A. §2501(a)) for the causing the death

of William Menni. A preliminary hearing was held on August 9, 2013 wherein all charges were held for court. Ultimately, this
matter proceeded to a non-jury trial on April 8—9, 2014. Thereafter, on April 11, 2014, this Court found Defendant guilty of Third
Degree Murder. After verdict, but prior to sentencing, Defendant obtained new counsel. Defendant was sentenced on July 31, 2014
to serve seventy-two (72) months to one hundred forty-four (144) months (i.e.—six (6) to twelve (12) years) incarceration at a State
Correctional Institution and recommended that Defendant be permitted to serve his sentence at SCI Laurel Highlands. Defendant
was given credit for time served totaling one hundred thirty-three (133) days. Defendant filed Post-Sentence Motions on August
11, 2014 and the Commonwealth filed a response on August 12, 2014. Defendant’s Motions were denied on November 24, 2014.
Defendant filed a timely Notice of Appeal on December 22, 2014.
On December 23, 2014, this Court directed Counsel for Defendant to file a Concise Statement of Matters Complained of on

Appeal. Thereafter, Defendant’s concise statement was filed on January 13, 2015 wherein he raised the following issues:

1. The court abused its discretion in not granting a new trial on the grounds the verdict was contrary to the weight of the
evidence.

2. The sentence imposed is manifestly excessive, unreasonable, and an abuse of discretion insofar as this Honorable Court
did not “follow the general principle that the sentence imposed should call for confinement that is consistent with
protection of the public, the gravity of the offense as it relates to the impact on the life of the victim and on the
community, and the rehabilitative needs of the defendant.” 42 Pa.C.S. §9721. The court did not take into account the
following factors in imposing sentence:

a. Defendant’s advanced age, character, and background required special consideration in imposing a sentence in
accord with the norms underlying the sentencing code.

b. Under Pennsylvania law, a person convicted of Third Degree Murder is not subject to a sentence of life imprison-
ment, but rather a statutory maximum sentence of forty (40) years’ incarceration. However, the sentence of six (6) to
twelve (12) years imprisonment imposed on Defendant, who is 90 years old, is effectively a life sentence. The sentence
is unreasonable given the fact that it is more than double the number of years Defendant is actually expected to live.

c. The court did not consider Defendant’s physical condition and rehabilitative needs.

d. The court’s reasons for imposing the relatively lengthy period of incarceration improperly focused almost
exclusively on the serious nature of the crime, and the impact of the death of the victim on his family who
implored this court to show no mercy. The court did not consider that it is highly improbable that Defendant will
engage in any criminal conduct in the future. Furthermore, at the sentencing hearing, Defendant expressly
accepted responsibility for his actions and offered sincere remorse to the family of the victim.
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The facts, taken in the light most favorable to the Commonwealth as the verdict winner are as follows: William Menni
(“Menni”) and William Welsh (“Welsh”) had known each other for approximately thirty (30) years. (T.T. p. 147). Menni had
worked as an embalmer for the funeral home owned by Welsh. (T.T. p. 147). Their relationship deteriorated and they were no
longer amicable. 
For approximately two weeks prior to the date of his death, Menni and a small crew were demolishing a property adjacent to

the parking lot owned by the defendant, Welsh. (T.T. p. 71-73). Welsh used this parking lot for his funeral home, which was located
across the street. On July 26, 2013, the crew was in the process of demolishing the building. At approximately 11:45 a.m. two crew
members, including Menni’s son, left to empty a truck and get lunch. Remaining at the demolition site were Ralph Zimmerman
and Menni. (T.T. p. 78). According to Zimmerman, at that point, Welsh approached the demolition site through his parking lot. (T.T.
p. 78). Menni approached Welsh to see what he wanted. (T.T. p. 78). In the conversation that ensued, Welsh advised Menni that
there was debris from the demolition on his parking lot and he wanted it cleaned up. (T.T. p. 79). Menni advised Welsh that the
boys would clean up the mess after they returned from lunch. (T.T. p. 79). At this point, Zimmerman had his back turned toward
the discussion, and he heard one shot. (T.T. p. 79). When he turned around, he saw Welsh fire a second shot and strike Menni in
the head and neck area. (T.T. p. 79). As Welsh was walking away, he stated “Call the f-ing police. I don’t care what you do” then
turned and walked down to his Funeral Home. (T.T. p. 80).
According to the Allegheny County Medical Examiner’s Office, Menni’s cause of death was gunshot wounds to the head/neck

and the manner of death was homicide. (T.T. p. 41).
When the police arrived, Welsh directed the police to the location of the firearm. (T.T. p. 119). Ultimately, through testing, it was

confirmed that this was the firearm that was used in the shooting. (T.T. p. 139). Shortly thereafter, he blurted to his granddaughter
that he had “shot the son of a bitch.” (T.T. p. 119, 127). According to Police Chief Jeffrey DeSimone, Welsh’s demeanor was
normal. (T.T. p. 121). When Welsh’s daughter arrived, he stated “I screwed up. He’s still alive.” (T.T. p. 129).
After receiving his Miranda Rights, Welsh made a statement to Allegheny County Police Officer Vernando Costa. (T.T. p. 144).

According to Welsh’s statement, he and Menni were involved in a long-term argument over the demolition of the house. (T.T. p.
144). Welsh stated that he was “tired of being pushed around by Menni, and he shot him.” (T.T. p. 144). He specifically stated that
on July 26, 2013, Menni was supervising the demolition from the parking lot when Welsh retrieved his gun from a closet, put it in
his pants pocket, walked outside, walked to the parking lot, and began arguing with Menni. (T.T. p. 145). Welsh stated that he
believed that Menni pushed him once, then he pulled out his gun and shot him two times as he was turning away. (T.T. p. 145, 153).
Then Welsh walked back to his house. (T.T. p. 146). From Welsh’s perspective, the long-standing feud involved Menni’s handling
of the demolition of the property. (T.T. p. 147).
Welsh’s first issue on appeal is that this Court’s verdict of third degree murder is contrary to the weight of the evidence

insofar as a conviction of voluntary manslaughter would have been a more appropriate verdict. There are three degrees of
murder, first degree (intentional killing), second degree (murder while in perpetration of a felony) and third degree (all other kinds
of murder). 18 Pa.C.S.A. §2502. Voluntary manslaughter is defined as “a person who kills an individual without lawful justification
…if at the time of the killing he is acting under a sudden and intense passion resulting from serious provocation by the individual
killed.” 18 Pa.C.S.A. §2503. The difference between murder and manslaughter is the presence of malice.

Specifically, the difference between third degree murder and voluntary manslaughter was detailed by the Pennsylvania
Supreme Court in Commonwealth v. Pitts, 486 Pa. 212 (1979). In Pitts, the Court stated:

[m]urder of the third degree is a killing done with legal malice but without the specific intent to kill. Murder of the
third degree can, however, in some cases involve the specific intent to harm a victim as long as said intent falls short
of the specific intent to kill. Voluntary manslaughter, on the other hand, involves the specific intent to kill but, by
reason of passion and provocation, contains no legal malice.

Pitts, 486 Pa. at 218. The Pennsylvania Superior Court defined malice as follows:

a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind regardless of
social duty, although a particular person may not be intended to be injured. Malice may be found where the
defendant consciously disregarded an unjustified and extremely high risk that his actions might cause serious
bodily injury.

Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa.Super. 2001).

In this matter, the facts presented led this Court to find that malice existed as well as the specific intent to harm. First, Welsh
retrieved a loaded gun from his closet, he left his house, and he crossed the street to begin a confrontation with Menni. As Menni
was turning to walk away, Welsh pulled out his gun and shot him twice in the head and neck area. This Court did not find as cred-
ible the testimony of Welsh’s family that Menni was threatening and harassing Welsh to the point that Welsh would be in fear of
bodily harm. Further, there was no evidence presented that there was sufficient provocation by Menni that would evoke a sudden
and intense passion in Welsh such that it would negate the element of malice. Therefore, the verdict of third degree murder
was proper.
The second issue raised on appeal is that this Court’s sentence of seventy-two (72) months to one hundred forty-four (144)

months constitutes an abuse of discretion. Initially, this Court notes that Welsh’s sentence was below the mitigated range of the
sentencing guidelines submitted by the Commonwealth without objection by Welsh. In those sentencing guidelines, Welsh’s
mitigated range sentence started at seventy-eight (78) months of incarceration and the standard range sentence started at ninety
(90) months of incarceration. Thus, Welsh’s issue revolves around his allegation that this Court was not lenient enough when
fashioning his sentence.
At sentencing, this Court considered the following mitigating factors in favor of Welsh: his advanced age; his military record;

his lack of criminal history; his physical condition; and his historical ability to provide for his family and community. (Sent. T. p.
78). There was no credible evidence presented at trial or sentencing that Welsh suffered from any mental defect or diminished
mental capacity. This Court reviewed the sentencing guidelines, the pre-sentence report, and all of the letters of support written
on behalf of Welsh. (Sent. T. pp. 74-75, 77). This Court further listened to all of the witnesses who spoke on behalf of Welsh and
Menni. Based upon all of these relevant factors, this Court determined that the gravity of the offense and the manner in which
Welsh committed this crime necessitated incarceration. (Sent. T. p. 77).
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As stated in the factual summary above, Menni and Welsh had an approximate thirty (30) year relationship that was for the most
part, an extremely positive relationship. Their relationship deteriorated when Menni began to demolish the property across the
street from Welsh’s residence/funeral home. Then, on July 26, 2013, Welsh, without adequate provocation, shot Menni twice in the
back of the head as he was walking away from the confrontation started by Welsh. Given the facts of this case, if Welsh had not
been 90 years of age, his sentence would likely have been twice as long.
Considering all of the above, this Court sentenced Defendant to a period of incarceration below the mitigated range of the guide-

lines. Further, in regard to Welsh’s physical and rehabilitative needs, this Court recommended that he be permitted to serve his
sentence at SCI Laurel Highlands, a correctional institution that specializes in geriatric care.
For the foregoing reasons, this Court’s judgment of sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Andrew J. Miller

Criminal Appeal—Suppression—Validity of Search Warrant—Invasion of Privacy—Taking Photos up a Woman’s Skirt

A search warrant need only describe matter “as precisely as possible” in order to be valid.

No. CC CP-02-CR-14034-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 7, 2015.

OPINION
This is an appeal by Defendant after he was found guilty after a non-jury trial on June 10, 2014 of three counts of Invasion of

Privacy in violation of 18 Pa.C.S.A. §7507.1 and four counts of Criminal Attempt, Invasion of Privacy, in violation of 18 Pa.C.S.A.
§901(a). On September 8, 2014 Defendant was sentenced to one year of probation at each count to be served consecutively and
registration under SORNA for 15 years. On October 3, 2014 Defendant filed a Notice of Appeal. On October 8, 2014 an order was
entered directing Defendant to file his Concise Statement of Matters Complained of on Appeal. On December 19, 2014 Defendant
filed his Concise Statement which set forth the following:

“The denial of Defendant’s Suppression Motion, even when viewing the evidence in a light most favorable to the
Commonwealth, was an error of law. Specifically, the warrant used to obtain Defendant’s cell phone, and ultimately,
the photographic/video evidence used in Defendant’s trial, was no supported by probable cause when solely consid-
ering the four corners of the affidavit of probable cause.”

BACKGROUND
This matter arises out of Defendant’s arrest for taking or attempting to take photographs, using his cell phone, up the skirt of a

woman in a supermarket and several other women at his place of work. Defendant filed a Motion to Suppress evidence obtained
from his cell phone alleging that the search warrant authorizing the seizure of his cell phone, on which various pictures and videos
were found, was not supported by probable cause. In addition, Defendant alleged that the warrant lacked the required specificity
describing the phone to be searched and seized.
The search warrant application of May 29, 2013 alleged that on Wednesday, May 22, 2013 the victim reported that while she was

shopping at a grocery store “a male followed her and on three occasions he was in such position, crouched down, to take a photo-
graph up her skirt with his cell phone.” The warrant further alleged that in a personal interview with the victim on May 24, 2013,
she described the following occurring in the supermarket over a 30 to 40 minute period:

“While inside she noted the male seemed to be following her. She first noticed the male while in the isle where pasta
products were. She did not know or recognize the male. She described him as being ‘really tall.’ The male ‘invaded
her space’ a total of three times. She expounded by explaining the male came unusually close to her when she would
stop or look for items on the shelf. The third incident was the most egregious. (She) recalled being in the cereal
aisle. She stopped to look at an item on the shelf. She was standing facing the shelf when she sensed someone close
to her. She immediately reacted by moving. When she did, her left foot bumped the right hand of the male. This
indicated that the male’s right hand was close to the floor and directly behind her left foot. She was startled and
quickly walked away from the area. She looked back and saw the male crouched down, facing the shelf. His cell
phone was in his right hand resting on his thigh. She believed the male may have taken a picture up her skirt with
his cell phone.” It should be noted that (the victim) was wearing a short skirt at the time. If the male took a photo-
graph from where his hand was, in would be conceivable that her buttocks, genital and pubic area would have been
captured in the photo.”

The search warrant further described that the victim then went to a self checkout lane and Defendant got in line behind
her even though other lanes were open and available. An employee advised the Defendant that other lanes were available, but
he indicated that he wanted to remain in that lane, but eventually moved to another lane. Later she saw Defendant standing in
the lobby area and he then reentered the store. The victim had an employee of the store escort her to her vehicle to load her
groceries and as she completed loading the groceries she saw Defendant sitting in a vehicle two spaces away from her. She
then noted that Defendant’s vehicle was following her as she proceeded through the parking lot to the exit. At the exit she waited
until approaching cars were so close before she pulled out so that Defendant’s vehicle would not be able to pull out directly
behind her.
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Detective Brace’s affidavit indicated that he reviewed surveillance footage from the supermarket which showed the victim at
the checkout counter as she described and Defendant following her to the same lane, standing behind her. The affidavit further
states “it appears the male is holding something in his right hand (presumably his cell phone).” The affidavit further sets forth
Detective Brace’s review of additional footage from the supermarket surveillance video which was consistent with the victim’s
description of the Defendant following her to the checkout lane and also describes him being seen in the lobby “manipulating his
cell phone in his hands while waiting.” The affidavit requests a warrant to search the “cell phone used by Andrew James Miller
while at Giant Eagle at Moon Township on May 21, 2013.”
The search warrant was issued and executed on Defendant at his residence on May 29, 2013 where his phone was seized and

examined. There were no videos or images of the woman in the supermarket, however, several videos were found showing other
females’ genital areas which were recorded at Defendant’s place of employment. Further investigation, including review of
surveillance video from Defendant’s place of employment, revealed six different occasions when Defendant could be observed
putting himself in a position where he could record co-employees intimate parts by placing his cellular phone under their skirts.
In his suppression motion Defendant argued that an examination of the four corners of the affidavit failed to establish probable

cause in that Defendant’s conduct described in the warrant was not necessarily consistent with him attempting take photos of the
victim with his cell phone. Defendant argued that the conduct described was just as consistent with him simply being in the super-
market shopping. He argued that the description of him following the victim was merely speculation and the mere fact that he had
a cell phone in his hand at some point did not indicate that he was taking pictures and it was just as likely that he was simply look-
ing at a shopping list or some other innocent activity. In addition, it was argued that on two of the occasions when the victim felt
that Defendant got close to her there was no description of him trying to photograph her. On the third occasion when he was so
close that her leg bumped his hand when she moved her leg, “She doesn’t indicate she saw a camera on at any point in this
affidavit. She doesn’t even indicate that this phone is capable of taking pictures.” (T., p. 5). Finally, Defendant further argues that
the victim did not see a cell phone until she started walking away and then turns and “believes she may have seen a cell phone in
his right hand.” (T., p.5) Defendant finally argues that the all of the activity described in the affidavit concerning Defendant’s
proximity to the victim in the checkout line and in the parking lot is irrelevant to whether or not there was any criminal activity
related to his use of the phone.
Defendant’s second argument is that the affidavit and search warrant are defective because they failed to describe with suffi-

cient specificity the phone to be seized because it gives no description of the color or model of the phone or even limits it to a phone
that is capable of taking pictures.

DISCUSSION
Defendant’s first argument that his conduct described in the search warrant is as consistent with innocent activity as criminal

activity fails because it is well established that when considering the affidavit the magistrate must apply the “totality of the
circumstances test” in determining whether the facts and circumstances described in the warrant are sufficient to lead a reason-
able person to believe that a search will result in evidence of a crime. In Commonwealth v. Johnson, 42 A.3d 1017 (2012) the
Supreme Court stated:

“Search warrants must be supported by probable cause. Jones, at 655. “ ‘Probable cause exists where the facts and
circumstances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient
in themselves to warrant a man of reasonable caution in the belief that a search should be conducted.’ ” Id. (quoting
Commonwealth v. Thomas, 448 Pa. 42, 292 A.2d 352, 357 (1972)). In considering an affidavit of probable cause, the
issuing magistrate must apply the “totality of the circumstances test” which requires her to “make a practical,
common-sense decision whether, given all of the circumstances set forth in the affidavit ... including the veracity and
basis of knowledge of persons supplying hearsay information, there is a fair probability that contraband or evidence
of a crime will be found in a particular place.” Sherwood, at 503 (quoting Commonwealth v. Torres, 564 Pa. 86, 764
A.2d 532, 537 (2001)) (internal citation and quotations omitted). A court reviewing a search warrant determines only
if a substantial basis existed for the magistrate to find probable cause. Id. (quoting Torres, at 537–38). Commonwealth
v. Johnson, 42 A.3d 1017, 1031 (2012)

The affidavit in this case sets forth facts that support a finding of probable cause when reviewed in their totality. Defendant
attempts to isolate each of the facts alleged in the affidavit and place them in an innocent or normal context. However, when taken
as a whole, the facts support a finding that Defendant was stalking the victim and attempting repeatedly to place himself in a
position where he could photograph her genital area with his cell phone. The fact that he only succeeded getting close enough to
her on one occasion where he could actually kneel beside her and place his hand, with a cell phone in it, directly next to her foot
or leg does not diminish the fact that the affidavit describes a pattern of conduct which would lead a reasonable person to believe
that he was attempting to position himself to photograph her. The affidavit does not contain only general statements that the
victim felt that Defendant was “invading her personal space.” It describes a course of conduct that would lead a reasonable
person to believe his cell phone may contain evidence of a crime. Defendant’s argument that the conduct described in the checkout
line; in the lobby of the store; and in the parking lot is irrelevant in establishing probable cause is also meritless. This conduct,
when taken with the other conduct described, supports a finding that Defendant was attempting to position himself to photograph
the victim. The victim’s description of seeing a cell phone in his hand as she hurried away from him was confirmed in the
surveillance video that showed him later holding a phone in his hand. The information offered to establish probable cause must
be viewed in a common sense, nontechnical manner and deference must be accorded to the issuing magistrate. Commonwealth
v. Baker, 532 Pa. 121, 126–27, 615 A.2d 23, 25 (1992). The duty of a court reviewing the decision is to ensure that the magistrate
had a substantial basis for concluding that probable cause existed. Commonwealth v. Jones, 668 A.2d 114, 117 (1995) Considering
the totality of the circumstances described in the affidavit it is clear that the magistrate had a substantial basis for concluding
that probable cause existed.
Defendant’s second argument that the search warrant is invalid because if fails to describe the object to be seized with

sufficient specificity is also without merit. Article I, Section 8 of the Pennsylvania Constitution provides:

“The people shall be secure in their persons, houses, papers and possessions from unreasonable searches and
seizures, and no warrant to search any place or to seize any person or things shall issue without describing them as
nearly as may be, nor without probable cause, supported by oath or affirmation subscribed to by the affiant.”
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Describing an item to be seized by a more general description of the item is permitted where an exact description is impossible.
In Commonwealth v. Johnson, 42 A.3d 1017 (2012) the Court considered whether a search warrant that authorized the police to
“look for and obtain any evidence related” to an assault was valid. In Johnson, the police were called to a home were a young child
was found badly beaten and the mother of the child described that the child had been taken into a room in the home by her
boyfriend and she heard the child being beaten and then saw the boyfriend come out of the room with a cord in his hand that she
believed he used to beat the child. She then heard the child stop crying and heard the water running in the bathroom and later the
boyfriend came out of the bathroom carrying the limp body of the child. Based on the mother’s description of the events and the
condition of the child, a warrant was obtained to search for “any evidence related to the assault.” The Defendant argued that the
description of the items to be seized was too broad and lacked specificity. The Court found that the general description of the items
to be searched for and seized, under the circumstances, was sufficient. The Court stated:

“the warrant had to be sufficiently broad to encompass all of the items that possibly could contain material of
evidentiary value ... “where the items to be seized are as precisely identified as the nature of the activity permits
and an exact description is virtually impossible, the searching officer is only required to describe the general
class of the item....” Id., at 504–05 (quoting Commonwealth v. Matthews, 446 Pa. 65, 285 A.2d 510, 514 (1971)).
Here, police were not certain as to the details of the assault and could not know exactly what to specify in the
warrant application. Thus, they needed only to describe the class of items to be seized, and the first search warrant
was sufficiently specific.” Commonwealth. v. Johnson, 42 A.3d 1017, 1032 (2012)

In the instant case, the affidavit and warrant described the item to be seized as precisely as possible. It would have been virtually
impossible for the victim or the police to know, based on the circumstances, if Defendant was using an Apple phone, a Samsung
phone or any other brand of phone or that it should have described as such in the affidavit as suggested by Defendant. In addition,
even to describe it by color would be meaningless as it is well recognized that phone covers are interchangeable. Here the police
described the general class of the item to be seized and searched as precisely as possible given the nature of the activity Defendant
was involved in. It is noted that Defendant did not argue that the police seized two or more phones from him and then searched
them all without regard to whether or not it was a phone that he may have used or had access to. Based on the totality of the
circumstances described in the affidavit and the impossibility of describing the phone with more detail, the search warrant was
valid and Defendant’s Motion to Suppress was appropriately denied.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Robert Polzer

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Turner/Finley—Appellate Representation—
Failing to Object to Testimony—Failing to Obtain Corroborating Witness

Multiple issues raised on appeal after withdrawal of PCRA counsel.

No. CC 200813546. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 15, 2015.

OPINION
This is an appeal by Petitioner, Robert Polzer, from an order of December 15, 2014 dismissing his pro se PCRA petition with-

out a hearing. Petitioner was found guilty after a non-jury trial on December 1, 2010 of rape and false imprisonment arising out of
an assault which occurred on August 20, 2008. Petitioner’s judgment of sentence was affirmed by the Superior Court by a
Memorandum Opinion of September 18, 2013. On August 13, 2014 Petitioner filed a pro se PCRA Petition. On September 3, 2014
counsel was appointed and on October 24, 2014 counsel filed a Motion to Withdraw and a Turner/Finley No Merit letter. On
November 18, 2014 an order was entered granting the Motion to Withdraw and a Notice of Intent to Dismiss without a hearing was
entered. On December 4, 2014 Petitioner filed an Amended PCRA Petition and Response to Notice to Dismiss. On December 15,
2014 an order was entered dismissing the PCRA petition. On January 12, 2015 Petitioner filed a Notice of Appeal and Statement of
Claims Raised on Appeal which set forth the following:1

“1. Exclusion of Defendant’s Statements;

2. Incomplete Sequestration of a Testifying Witness;

3. Ineffective Assistance of Trial Counsel. Improper Cross-Examination of Det. Campbell;

4. Ineffective Assistance of Trial Counsel, Failure to Secure a Witness;

5. Challenge to Weight of Evidence;

6. Ex Post Facto Repeal of 42 Pa.C.S. § 9714(b)(c);

7. Ex Post Facto Amendment of 42 Pa.C.S.A. § 9799.15(e); Sex Offender Registration.”

BACKGROUND
The procedural history of this case and the evidence at trial which lead to Petitioner’s conviction are set forth in detail in the

§ 1925(b) Opinion of April 23, 2013 and in the Superior Court’s Memorandum Opinion of September 18, 2013. In his Petition
Petitioner raised claims that trial and appellate counsel were ineffective in the following respects: in providing nominal represen-
tation on direct appeal; in failing to object to testimony of Detective Campbell regarding her investigation reports and statements
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made by the victim; in failing to secure a witness to corroborate Petitioner’s testimony and impeach the victim; and, in failing to
properly preserve a weight of the evidence issue on appeal. In addition, Petitioner alleged that the Commonwealth failed to notify
Petitioner of its intent to invoke the mandatory sentencing provisions of § 9714 prior to sentencing; that the sentencing court was
not sufficiently familiar with the trial record and abused its discretion by sentencing Petitioner in the absence of the trial judge
who had retired. Petitioner also alleged that the trial court erred in the following respects: in permitting the redaction of portions
of his recorded statement given to police; in not allowing testimony concerning the victim’s reputation for truth, credibility and
conduct; and, in not sequestering Detective Campbell or ordering her to testify before the victim. Petitioner also alleged that the
repeal of 42 Pa. C.S.A. § 9714 (b) and (c) was punitive in nature and subjected him to a heightened degree of criminal punishment
and, therefore, is an unconstitutional ex post facto law. Finally, Petitioner alleged that the amendment of Megan’s law at 42 Pa.
C.S.A. § 9799.15(e) is an unconstitutional ex post facto law because it subjected him to enhanced reporting requirements that would
not have been required absent the amendment. PCRA counsel conducted a detailed and thorough review of each of Petitioner’s
claims and found them to be without merit. After a review of the entire record, an order was entered dismissing the petition with-
out a hearing. Petitioner now raises on appeal the claims set forth above.

DISCUSSION
In his first issue raised on appeal, Petitioner asserts that the trial court erred in excluding a portion of Petitioner’s recorded

statement that was taken by police after his arrest. The statement, which was approximately 21 minutes long, was played for the
jury. (T., p. 199) However, at the commencement of trial the Commonwealth moved for leave to delete portions of the statement on
the basis that the statement made by Petitioner contained inadmissible hearsay. (T., p. 4) The portion of the statement which the
Commonwealth wished to delete was Petitioner’s statement as follows:

“I met her through my friend Tommy Pennington, and he told me recently to stay away from her, don’t be involved
with her, she said she’s going to try to set me up for rape. She’s no good, and she knew my past charges, you know, and
she started months ago when we got in some kind of like argument.” (T., p. 4)

In addition, the Commonwealth also wished to delete a portion of the statement in which Petitioner stated that he heard from
“This guy at the bar we went to” that the victim was “nothing but a $2 whore.” (T., p. 6) Counsel for Petitioner objected to the
deletion of both portions of his statement on the basis that the statements were statements of his own state of mind. The trial court
permitted the Commonwealth to delete the referenced portions of Petitioner’s statement on the basis that it was inadmissible
hearsay. (T., p. 6)
Petitioner now claims that statements were admissible under Pa.R.E. §§ 803(1), (3) and (21) which provide as follows: 

The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

(1) Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately
after the declarant perceived it.

(3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s then-existing state of mind
(such as motive, intent or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily
health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates
to the validity or terms of the declarant’s will.

(21) Reputation Concerning Character. A reputation among a person’s associates or in the community concerning the
person’s character.

In Bugosh v. Allen Refractories Co., 932 A.2d 901 (Pa. Super. 2007) the Superior Court stated the following regarding Rule 803(1):

Pa.R.E. 803(1) defines the present sense exception as “[a] statement describing or explaining an event or condition
made while the declarant was perceiving the event or condition, or immediately thereafter.” “The exception allows
testimony concerning events observed by the declarant regardless of whether or not the declarant was excited. The
statement must be made at the time of the event or so shortly thereafter that the declarant would be unlikely to have
the opportunity to decide to make a false statement.” Harris v. Toys “R” Us–Penn, Inc., 880 A.2d 1270, 1279 (Pa.
Super.2005), appeal denied, 586 Pa. 770, 895 A.2d 1262 (2006). Bugosh v. Allen Refractories Co., 932 A.2d 901, 914 (2007)

The statement made by Petitioner clearly does not qualify as a present sense impression. The statement was not offered as one
made by the declarant (Pennington) at the time of the event or so shortly thereafter that the declarant will be unlikely to have the
opportunity to decide to make a false statement. It is also clear that Pennington’s statement is not admissible as a statement of his
then existing state of mind or emotional, sensory or physical condition. His statement is simply a hearsay statement allegedly made
by the victim to Pennington at some time prior to the assault in question. Finally, the statement is not admissible as evidence of the
victim’s past sexual conduct or reputation for past sexual conduct; as such evidence is inadmissible pursuant to 18 Pa.C.S.A.
§3104(a) which provides in pertinent part:

General rule.—Evidence of specific instances of the alleged victim’s past sexual conduct, opinion evidence of the
alleged victim’s past sexual conduct, and reputation evidence of the alleged victim’s past sexual conduct shall not be
admissible in prosecutions under this chapter except evidence of the alleged victim’s past sexual conduct with the
defendant where consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the
rules of evidence. 18 Pa.C.S.A.§ 3104 (a)

In addition, to the extent that the testimony was offered as the opinion of the declarant that the victim was “no good,” this
testimony does not go to the reputation of the victim in the community but was an expression of the personal opinion of the
declarant. There was no error by the trial court in granting the Commonwealth’s motion to delete portions of the Petitioner’s
recorded statement.
Petitioner next asserts that the court erred in its sequestration of a testifying witness. Specifically, Petitioner alleges that the

court abused its discretion in failing to sequester Detective Aprill Campbell during the trial. At the commencement of the trial
defense counsel requested the sequestration of witnesses. The Commonwealth agreed to the sequestration of the witnesses, with
the exception of Detective Aprill Campbell, which was granted by the court. (T., p p. 31-32) Detective Campbell worked in the Sex
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Assault and Child Abuse Unit and was responsible for the investigation of all sexual assault crimes against children and adults and
all physical abuse cases against children. (T., pp. 126-127) She was actively involved in the investigation against Petitioner. Pa.R.E.
615 provides for the sequestration of witnesses. Rule 615 provides:

At a party’s request the court may order witnesses sequestered so that they cannot learn of other witnesses’ testimony.
Or the court may do so on its own. But this rule does not authorize sequestering:

(a) a party who is a natural person;

(b) an officer or employee of a party that is not a natural person (including the Commonwealth) after being designated
as the party’s representative by its attorney;

(c) a person whose presence a party shows to be essential to presenting the party’s claim or defense; or

(d) a person authorized by statute or rule to be present. Pa.R.E. 615 (emphasis added)

As noted in Commonwealth v. Stevenson, 894 A.2d 759 (Pa. Super. 2006), the Commonwealth may designate a law enforcement
agent responsible for investigating the case to be present at counsel table to assist in presenting the case, even though the law
enforcement officer may be a witness. Here the prosecutor designated Detective Campbell as the representative to be present
during the case and, therefore, there was no error in failing to sequester Detective Campbell. Finally, there is no evidence to
support the contention that the trial court abused its discretion as it pertained to the mode and order of examining witnesses and
presenting evidence in violation of Pa.R.E. 611. Petitioner’s claim that the trial court should it compelled Detective Campbell to
testify first is meritless.
Petitioner next contends that counsel was ineffective in failing to cross-examine Detective Campbell concerning testimony

given by Detective Campbell which was allegedly contradicted by entries in her investigating report. Petitioner cites the following
testimony of Detective Campbell:

Q. Did she tell you she had been there the day before?
A. Yes.
Q. And that she wanted to come back and see the end of the movie?
A. Yes.
Q. Did she tell you that she told Mr. Polzer, “I want to take up where we left off”?
A. I don’t recall the exact wording. I’m not – –
Q. Did she tell you she had spent the night before?
A. No, she said that she had left.” (T., p. 142)

Petitioner asserts that the testimony of Detective Campbell that the victim had told her she had had not stayed at Petitioner’s
apartment the night before was inconsistent with Detective Campbell’s statement in her report that the victim had told her she
spent the night with Petitioner watching a movie. However, any alleged inconsistency concerning whether or not the victim spent
the night before with Petitioner is contradicted by a letter Petitioner sent to the victim after his arrest and while awaiting trial.
In his letter, which was read to the jury, Petitioner stated:

“Before you called me that night, I had a friend of mine over to stay the night and watch movies with me, and she
even turned me down for sex. But when you called, my world came alive. I so loved hearing your voice. But that
night didn’t go the way I wishing and hoping it would; and the next day when you came back over my place and
again shot me down for sex, I felt completely dead inside. There is really no excuse for what I did to you. That whole
entire situation feels like a nightmare to me. I cannot believe I forced myself into you.” (T., p. 224)

Clearly, by his own admission, the victim had not stayed the night before but left and came back the following day. In order for
Petitioner to be entitled to relief on the basis that trial counsel was ineffective, Petitioner must show by a preponderance of the
evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-determin-
ing process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Brady, 741 A.2d 758, 763
(Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit; (2) that counsel had no
reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there is a reasonable probability
that the outcome of the proceedings would have been different, that is, that the petitioner was prejudiced by the alleged ineffec-
tiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999) is presumed to be effective, however, and the burden rests
with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d 973, 975 (1987), Commonwealth v. Pirela, 580
A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to meet any one of these three prongs, then an
evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990)
Any alleged discrepancy between the investigative report of Detective Campbell and her trial testimony can be characterized

as minor at best. Given the overwhelming evidence in this case against the Petitioner, trial counsel was not ineffective in failing to
cross-examine Detective Campbell on this point nor was Petitioner prejudiced in any manner.
Petitioner next claims that counsel was ineffective in failing to secure a witness, Wendy Palchek, to impeach the credibility of

the victim. To prevail on a claim of trial counsel’s ineffectiveness for failure to call a witness, the petitioner must show: (1) that
the witness existed; (2) that the witness was available; (3) that counsel was informed of the existence of the witness or should have
known of the witness’s existence; (4) that the witness was prepared to cooperate and would have testified on petitioner’s behalf;
and (5) that the absence of the testimony prejudiced the petitioner. Commonwealth v. Brown, 767 A.2d 576, 581-82 (Pa. Super. 2001)
Petitioner testified at trial concerning his interaction between the proposed witness and the victim which allegedly occurred in the
early morning hours of August 20, the day of the assault. (T., pp. 265-266) Petitioner asserts that the witness would have contra-
dicted the victim’s testimony about whether or not she spent the night with Petitioner. However, as noted above the Petitioner’s
own letter to the victim confirmed that she had not stayed the night and returned the following day. In addition, Petitioner’s testi-
mony at trial indicated that proposed witness, Wendy, spent only a few minutes in the car with the victim as Petitioner drove Wendy
home. Any alleged failure to call the witness at trial did not prejudice Petitioner in light of the overwhelming evidence against
Petitioner. In addition, Petitioner has failed to demonstrate that the witness was available and that the witness was prepared to
cooperate and testify on his behalf. Therefore, there is no merit to this claim.
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Petitioner next alleges that trial counsel was ineffective for failing to preserve the issue that the verdict was against the weight
of the evidence. A claim that a verdict is against the weight of the evidence can only be sustained in the extraordinary circum-
stances where the verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imper-
ative. A new trial should not be granted based on a claim that the verdict is against the weight of the evidence merely because there
are conflicts in the testimony. Commonwealth v. Blakeney, 946 Pa. 645, 653 (2008). A review of the record in this case clearly
indicates that the verdict was not against the weight of the evidence. Indeed, a review of the Superior Court Memorandum Opinion
indicates that the Court, in reviewing the sufficiency of the evidence, concluded:

“Appellant’s self-serving claims that the sexual encounter was essential because he and the victim engaged in a
flirtatious relationship during the summer of 2008, the victim knew he ‘liked her,’ the victim returned to his house
to finish watching the movie, and the victim shared his bed, do not negate the fact that he forced himself on the
victim. The victim’s testimony, the pictures showing her abrasions, and the appellant’s letter in which he admitted
forcing himself on her, all represent sufficient evidence to sustain his rape conviction.” (Superior Court
Memorandum Opinion, 9/18/2013, p. 10)

Any claim that counsel was ineffective in failing to preserve an issue concerning the sufficiency or weight of the evidence is
meritless and, in fact, frivolous.
Petitioner next claims that the repeal of 42 Pa.C.S.A. § 9714(b),(c)(1) and (c)(2), dealing with the presumption of a defendant as

a high-risk offender and establishing a procedure for a defendant to rebut the presumption, constituted an illegal ex post facto law.
In Lehman v. Pennsylvania State Police, 839 A.2d 265, 269-70 (2003) the Court stated:

A law may constitute a prohibited ex post facto provision in one of four ways:1st. Every law that makes an action done
before the passing of the law, and which was innocent when done, criminal; and punishes such action.2d. Every law
that aggravates a crime, or makes it greater than it was, when committed.3d. Every law that changes the punishment,
and inflicts a greater punishment, than the law annexed to the crime, when committed. 4th. Every law that alters the
legal rules of evidence, and receives less, or different, testimony, than the law required at the time of the commission
of the offense, in order to convict the offender.

Commonwealth v. Young, 536 Pa. 57, 637 A.2d 1313, 1317 (1993) (quoting Calder v. Bull, 3 U.S. (3 Dall.) 386, 390, 1
L.Ed. 648 (1798)). “[T]wo critical elements must be present for a criminal or penal law to be ex post facto: it must be
retrospective, that is, it must apply to events occurring before its enactment, and it must disadvantage the offender
affected by it.” Weaver v. Graham, 450 U.S. 24, 29, 101 S.Ct. 960, 67 L.Ed.2d 17 (1981) (footnote omitted). “Critical
to relief under the Ex Post Facto Clause is not an individual’s right to less punishment, but the lack of fair notice and
governmental restraint when the legislature increases punishment beyond what was prescribed when the crime was
consummated.” Id., at 30, 101 S.Ct. 960. Lehman v. Pennsylvania State Police, 839 A.2d 265, 269-70 (2003)

The amendments to 42 Pa.C.S.A. §9714 were made in 2000 and clearly do not constitute an ex post facto law which entitles
Petitioner to any relief in this matter.
Petitioner’s next claim is that the amendments to Megan’s law at 42 Pa. C.S.A. § 9799.15(e), which increased the sexual offender

registration and notification periods is also an illegal ex post facto law as applied to him. For the reasons set forth above, this claim
is meritless. In addition, the registration requirements under SORNA do not constitute criminal punishment but were enacted to
effectuate the non-punitive goal of public safety rather than criminal punishment. Commonwealth v. McDonough, 96 A.3d 1067
(2014) Therefore, Petitioner’s claim is meritless.

BY THE COURT:
/s/Todd, J.

1 Petitioner’s Statement of Claims on Appeal contains headings as listed below with detailed statements following each heading.
The details of each claim will be reviewed but only the headings are listed herein for sake of brevity.

Commonwealth of Pennsylvania v.
Keith Caldwell

Criminal Appeal—DNA Testing—Homicide—Testing Would not Reasonably Prove Actual Innocence

DNA testing is inappropriate where there is no reasonable probability that the testing will provide exculpatory evidence.

No. CC 200706929. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 20, 2015.

OPINION
This is an appeal by Petitioner, Keith Caldwell, from an order entered on March 3, 2015 denying his “Application Seeking to

Conduct Forensic D.N.A. Testing Pursuant to 42 Pa.C.S.A. §9543.1” which was filed on January 5, 2015.1 On April 1, 2015 Petitioner
filed a Notice of Appeal to the Superior Court which contained a Matters Complained of on Appeal which set forth the following:

1. Judge Randal Todd abused his discretion and erred when he denied the Petitioner’s Motion Seeking DNA testing
(profiling) based off erroneous, baseless assumption that the Commonwealth conceded through the testimony of
detective Myers that the substance found on evidence in question was in fact the blood of the victim, when in reality
the record shows that DNA profiling was never conducted on the sample question. Therefore the Commonwealth
could not have conceded to a fact that was not yet a fact, and could not/and was not argued to be factual by either
party or any expert witness.
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2. Judge Randal Todd abused his discretion and erred when he denied the Petitioner’s motion seeking DNA testing
(profiling) based off the erroneous, baseless assumption that the Commonwealth conceded through the testimony of
Detective Myers that the substance found on the evidence in question was in fact the blood of the victim, when in reality
the record show that the Commonwealth never conceded (before the jury), argued or agreed with Detective Myers
testimony of blood/saliva being “expelled” when the victim was shot, and in fact later on argued the opposite of
Detective Myers testimony arguing quote blood does not “splatter” or “spurt(ing)” in instant death cases.

3. Judge Randal Todd abused his discretion and erred when he denied the Petitioner’s motion seeking DNA testing
(profiling) without taken into consideration that DNA testing would disprove the Commonwealth’s baseless theory
that, “In instant death cases”, “you don’t have the splatter or spurting of blood”, a theory used to directly discredit the
Petitioner’s trial defense that he could not shoot a high-powered handgun, at contact range, while wearing long –
sleeved baggy clothing and not get a drop of the victim’s DNA splatter on any of said clothing, which of guilty would
have been in the closest proximity to the wound, literally inches away. DNA testing would scientifically/factually
disprove the Commonwealth’s rebuttal to this defense, thus proven actual/factual innocence.

4. Judge Randal Todd abused his discretion and erred when he denied the Petitioner’s motion seeking DNA testing
(Profiling) ruling testing was not “relevant” without taken into consideration the triers of facts /the jury, thought that
said testing was extremely relevant during deliberations when they stopped to ask the court, “Where was the enve-
lope, Exhibit 23, in relation to the victim’s body. Also were items moved on the table/cooler to pick up the envelope.
Was there DNA testing on the envelope and if so, what were the conclusions, if not why wouldn’t there be further
testing.” Questions that prove said evidence and testing were not only relevant but very important in deciding the
outcome of the case.

BACKGROUND:
This matter arises out of Petitioner’s conviction on March 12, 2008 of first degree murder in the shooting death of his grand-

father. The procedural and factual history of this case is set forth in the 1925(b) opinion of January 18, 2011. The following are
excerpts from that opinion relevant to this appeal:

An autopsy performed by Dr. Michael Panella of the Allegheny County Coroner’s Office determined that the victim
died of a single gunshot wound to the head with the bullet traversing the brain and lodging in the back of the neck on
the left side. (T., p. 33) Dr. Panella opined that the wound was a close contact wound indicating that the shooter had
placed the gun directly against the victim’s skull when firing the gun. The bullet was retrieved and found some
ballistic examination to be a .38 caliber bullet that was fired from the victim’s .357, the gun was found at the rear of
the house. (T., p. 118) (Opinion, pp.4-5)

During the interview [of Petitioner] Detective Satler noticed what he believed to be a stain on Defendant’s right boot
and consent was obtained to collect Defendant’s boots and clothing. Buccal swabs for DNA testing and a gunshot
residue kit were also obtained. (T., p. 178) DNA testing of the gun used in the shooting, Defendant’s jacket, Jersey,
sweatshirt, shirt and jeans were either negative or inconclusive for blood stains or consistent with Defendant’s own
blood. (T., pp. 228-238) However, a blood stain on Defendant’s right boot matched the victim’s blood. (T., p. 239)
(Opinion, pp. 6-7)

It is clear that Defendant’s counsel argued vehemently that the prosecution’s evidence did not point to Defendant as the mur-
der. Defense counsel’s arguments include the following: … “the absence of blood splatter on Defendant’s other clothing was
inconsistent with Defendant holding the gun during a close contact shooting of his grandfather’s head. (Opinion, pp. 10-11)

In his closing argument at trial, Petitioner’s counsel argued the following:

If, in fact, Keith Caldwell took that gun and held it in close contact to his grandfather’s head and pulled the trigger
causing the blood splatter, how do you explain that it doesn’t get on any of his clothing with the exception of his boot?
That is their claim. They are not proving it, but they are claiming that. How do they explain that it is not on his jacket?
Maybe he didn’t have his jacket on. It’s not on the sleeve of his shirt. It’s not on the chest area of his shirt. It’s not
on his pants. They cannot find a smidgen of it. You have blood spraying out and nothing hits him and he’s wearing
oversized clothing? Does not raise a question in your mind? It should. And that is, ladies, a reasonable doubt. (Tran.
Closing Arguments, p. 8) 

In response, the prosecutor argued at trial as follows:

Now, as to the blood evidence in this case, Mr. Forman said, well, ask yourself why there was no blood on his clothing.
Dr. Panella was asked if this was an instant death and he said yes. Instant death means the heart stopped pumping.
I asked him with that knowledge, would you expect to see a lot of blood. He said, there is blood on the victim, but the
heart stopped pumping. You don’t have splatter or spurting of blood. (Tran. Closing Arguments, p. 28)

In the instructions to the jury, the following instruction was given:
“The law requires that I repeat that the arguments of counsel are not evidence and should not be considered as such.
However, in deciding the case, you are should (sic) carefully consider the evidence in light of the various reasons and
arguments lawyer presented. It is the right and duty of each lawyer to discuss the evidence in a manner which is most
favorable to the side he or she represents. You may be guided by the lawyers’ arguments to the extent that they are
supported by the evidence and in so far as they aid you when applying your own reason and common sense. However,
you are not required to accept the arguments of either lawyer. It is for you and you alone to decide the case based
on the evidence as it was presented and in accordance with these instructions.” (T., p. 261)

During the Commonwealth’s case, Detective Joseph Meyers testified that he arrived at the scene of the shooting at 5:40 p.m. and
participated in the investigation inside the apartment. (T., p. 121) Detective Meyers testified concerning the layout of the apart-
ment and also identified various photographs and evidence during the trial. In identifying Commonwealth Exhibit 27, Detective
Meyers testified as follows:
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This is an envelope where Nathaniel Caldwell was sitting. Three feet in front of him was a television on a nightstand.
And in front of that might stand was a blue plastic cooler on top and a number of over-the-counter medicines. And also
a number of envelopes or mail addressed to Mr. Caldwell. This is one of those in. We noticed on a number of envelopes
a light pink and light red substance, which we believe would have been blood and/or saliva expelled from his mouth
when he was shot. (T., p. 128).

Although an objection was entered to the opinion by Detective Meyers that the substance was expelled from the victim’s mouth,
the testimony that it was the victim’s blood or saliva was not stricken and, in addition, Detective Meyers testified that field tests
were done at the scene and were positive for the presence of human blood. (T., p. 129)
During deliberations the jury submitted the following question:

“Where was the envelope, Exhibit 23, in relation to the victim’s body. Also, were items moved on the table/cooler to
pick up the envelope. Was there DNA testing on the envelope and if so, what were the conclusions. If not, why wouldn’t
there be further testing.” (T., p. 280)

In response the jury was informed that the Commonwealth and defense had rested and that the trial cannot be reopened and they
must rely on the evidence admitted during the trial. (T., p. 280)

DISCUSSION:

Petitioner has filed a motion for DNA testing pursuant to 42 Pa.C.S.A. §9543.1 which provides in pertinent part as follows:

a) Motion.—
(1) An individual convicted of a criminal offense in a court of this Commonwealth and serving a term of imprisonment
or awaiting execution because of a sentence of death may apply by making a written motion to the sentencing court
for the performance of forensic DNA testing on specific evidence that is related to the investigation or prosecution
that resulted in the judgment of conviction.

(c) Requirements.—In any motion under subsection (a), under penalty of perjury, the applicant shall:
(1) (i) specify the evidence to be tested;
(ii) state that the applicant consents to provide samples of bodily fluid for use in the DNA testing; and
(iii) acknowledge that the applicant understands that, if the motion is granted, any data obtained from any DNA
samples or test results may be entered into law enforcement databases, may be used in the investigation of other
crimes and may be used as evidence against the applicant in other cases.

(2) (i) assert the applicant’s actual innocence of the offense for which the applicant was convicted; and
(3) present a prima facie case demonstrating that the:
(i) identity of or the participation in the crime by the perpetrator was at issue in the proceedings that resulted in the
applicant’s conviction and sentencing; and
(ii) DNA testing of the specific evidence, assuming exculpatory results, would establish:
(A) the applicant’s actual innocence of the offense for which the applicant was convicted; 42 Pa.C.S.A. § 9543.1

In his motion Petitioner requests DNA testing pursuant to §9543.1 of the blood found on the envelope identified by Detective
Meyers and as referred to in the jury’s question. Citing the argument of his counsel regarding the fact that there was no blood found
on his clothes from blood splatter, despite the fact that this was a “close contact wound,” as well as the Commonwealth’s argument
that there would be no splatter because the heart stopped beating almost immediately, Petitioner states:

“The petitioner request DNA testing (profiling) be conducted on the blood on the envelopes located in front of where
the victim was found murdered to establish his ACTUAL INNOCENCE, if/when the blood proves to be the victims it
will factually prove/confirm blood traveled about 3 ft. in the direction the murderer would have bin (sic) standing
when the shot was fired thus they would have been covered by this splattering blood.” (Petition, p. 7)

However, as noted above, Detective Meyers testified that the pink or red substance on the envelope in question was believed to be
blood from the victim and field testing confirmed that it was blood. In addition, there was substantial evidence that there was
bleeding from the victim at the time of the shooting. Dr. Panella testified that the path of the bullet was from the right frontal scalp
area through the base of the brain, through the left back of the skull and it lodged in the left back of the neck. He further gave the
opinion that with a gunshot to the base of the brain, particularly through the brainstem, it results in an almost instantaneous death.
In response to the question of when the heart stops beating, he replied that it would be very quickly, “Within a matter of two
seconds to two minutes.” (T., p. 36) When asked specifically about the amount of blood he testified:

“You can still get blood from a position of the body. There would be some blood loss just because of the position of
the body and the drainage from the wound itself. I believe there was also blood that was coming out of the left ear
by the bullet exiting through the left back of the skull. So there would be some blood, but you would detect there
would not be a significant amount, as though there were still pumping of the heart. I don’t think I can really give you
a firm quantitation.” (T., p. 36)

Dr. Panella also testified that there were some patches of blood staining over the head, trunk and arms and hands. (T., pp. 37-38)
It should be noted that the victim’s granddaughter, Valerie Caldwell, also testified concerning her observations of the victim when
she found his body. Ms. Caldwell testified as follows:

Q. Valerie, what did you see on his shirt?

A. It looked like half of his shirt was wet from here to here (indicating) And then it was still moist and there was pieces
of red stuff. To me, it looked like flesh. There were four pieces on his shirt. Then it dawned on me and I saw his tears. He
had blood tears, and his mouth was just blood dripping down and that is why I looked and I just scream.” (T, p. 16)

Therefore, there was a significant amount of evidence of blood on or about the victim’s body, as well on the envelope in question,
which the jury could have relied upon in rejecting the Commonwealth’s argument that there was little bleeding or no splatter, if it
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chose to do so. In addition, given all of the other direct and circumstantial evidence, there is no basis to believe that the presence
or absence of blood was alone dispositive. DNA evidence matching the blood on the envelope to the victim adds little or nothing to
the body of evidence in this case and certainly does not prove Petitioner’s actual innocence. The fact that the jury may have
inquired about DNA testing on the envelope does not indicate that DNA testing is now required.
Petitioner erroneously argues that if DNA was testing was done it and it was confirmed that it was the victim’s blood that this

would establish his actual innocence on the theory that it would “factually prove” that the blood splattered in the direction “the
murderer would have bin (sic) standing when the shot was fired thus they would have been covered by the splattering blood.”
However, this argument fails because there is no evidence the murderer would have been required to be standing directly in front
of the victim in order to fire the fatal shot. The testimony of Dr. Panella concerning the location of the entrance wound and the path
of the bullet from the top of the head to the base of the skull, as well as the fact that the victim was seated when he was shot, could
suggest that the murderer was not standing directly in front of the victim when the shot was fired. In addition, the argument could
also be made that the clothes that Petitioner was wearing which he turned over to the detectives were simply not the same clothes
he was wearing at the time of the shooting, even if he was wearing the same boots.2 §9543.1(d)(2) provides:

2) The court shall not order the testing requested in a motion under subsection (a) if, after review of the record of the
applicant’s trial, the court determines that there is no reasonable possibility that the testing would produce exculpa-
tory evidence that:
(i) would establish the applicant’s actual innocence of the offense for which the applicant was convicted; 42
Pa.C.S.A § 9543.1(d)(2)

There was no dispute that the blood on the envelope was from the victim and, in fact, it was the Commonwealth, through Detective
Meyers, that offered the evidence that the blood was from victim. In addition, it is clear that there is no reasonable probability that
the testing would establish Petitioner’s actual innocence. Therefore, the motion was appropriately denied.

BY THE COURT:
/s/Todd, J.

1 Petitioner was convicted of first degree murder on March 12, 2008 for the shooting death of his grandfather. Petitioner’s judg-
ment of sentence was affirmed by the Superior Court on November 14, 2011. His Petition for Allowance of Appeal was denied by
the Supreme Court on April 5, 2012. Petitioner’s judgment became final on July 4, 2012. Petitioner filed his first Pro Se PCRA
Petition on December 5, 2012, which was denied without a hearing on June 28, 2013. The Superior Court affirmed the dismissal of
the PCRA Petition by Memorandum Opinion filed July 15, 2014.
2 To the extent that Petitioner states in his reply to the Notice of Intent to Dismiss that the Commonwealth’s response to his motion
references DNA testing of the stain on his boot, it is noted that this is the second motion by Petitioner requesting post conviction
DNA testing. In his first motion Petitioner requested retesting of the blood stain on his boot. The Commonwealth responded to that
motion and the motion was denied. In response to the instant petition the Commonwealth’s response referred erroneously to
testing on the blood stain on the boot. The decision in this matter was based on the fact that Petitioner was requesting testing of
the blood on the envelope and not the boot.

William J. Perroz v.
Fox Chapel Borough

Contract

Court found definition of disability in parties’ collective bargaining agreement to be binding and the definition of disability in
Act 600 not to be binding.

No. SA 15-000038. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—September 9, 2015.

OPINION
This matter comes before the Commonwealth Court on the appeal of William J. Perroz (“Perroz”) from the Order of this Court

dismissing his statutory appeal from the decision of the Fox Chapel Borough Council.

I. BACKGROUND
The issue before the Commonwealth Court concerns the denial of an award of disability benefits to Officer William Perroz

following an injury to his right shoulder. More particularly, does the parties’ (police union and Fox Chapel Borough) collectively
bargained definition of Permanent Disability prevail over a definition of disability contained in Act 600.

II. FACTUAL HISTORY
The following recitation of the facts is from the Joint Stipulation of Facts agreed to and filed by both parties.
William Perroz was hired as a police officer in the Borough of Fox Chapel in August of 1990, remaining so employed until his

honorable discharge effective March 18, 2014. On June 17, 2010, the Appellant suffered an on-duty injury to his right shoulder
while apprehending a suspect, causing him to seek medical treatment and disabling him from his work as a police officer for an
extended period of time.
The injury resulted in surgery to the right shoulder on January 24, 2011, a rotator cuff repair, and again on January 23, 2012,

when he sustained a tear to his deltoid while rehabbing in an attempt to return as a police officer. His treating physician, Dr. James
Bradley, a well known expert in the field of orthopedic surgery, opined that as of August 28, 2012, Officer Perroz was unable to
return to his job as a full time police officer.
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In March of 2014, the worker’s compensation judge entered an Order granting the Petition to Seek Approval of a Compromise
and Release Agreement and the Borough proceeded with the removal of Perroz due to physical injury. Consequently, Officer Perroz
was honorably discharged by reason of disability in March of 2014.
Perroz, through then counsel, Evan Lloyd, sent a letter dated March 4, 2014 to the Borough Council applying for disability

retirement. In response, the Pension Plan Administrator acknowledged receipt of the March 4, 2014 request contained in the
letter from attorney Lloyd, addressed the applicable deadlines under the Plan, and further directed Perroz to the relevant Plan
Provisions, including the definition of “Total and Permanent Disability” requiring that it “qualifies the Participant for federal
social security disability benefits.” The March 14, 2014, letter also stated:

The information submitted by Officer Perroz, and that which relates to the prior proceedings under the Heart and
Lung Act, does not appear to address whether Mr. Perroz qualifies for “federal social security disability benefits.”
Please provide any information or documents relevant to this issue. As stated above, any additional information
may be submitted by March 27, 2014, or you may request a reasonable extension of time for this purpose. Upon
review of this letter, please notify me of whether Mr. Perroz will be submitting additional information and/or request-
ing more time to do so.

(Joint Stipulation of Facts, para. 11)

On April 25, 2014, Attorney Lloyd submitted a letter with attachments “in furtherance of his application for Retirement
Disability Benefits” which were reports by Dr. James Bradley dated June 29, 2012, November 12, 2012 and March 31, 2014. On
May 20, 2014, the Plan Administrator issued a Determination (“denial letter”), denying Mr. Perroz’ application for a disability
pension.
The denial letter quoted the definition of “Total and Permanent Disability” contained in Article 1, section 1.34 of the Plan and

summarized the April 14, 2014 report of Dr. Bradley. The Pension Plan under Section 5.04 designates the Plan Administrator as
having sole discretion to determine whether the Participants qualify for Disability Pension Retirement.
Section 5.02 of the Plan states that the “Disability Retirement Benefit shall equal 50% of the Member’s Salary at the Time the

Disability was incurred” (basic rate of pay during the year the disability occurred – Section 1.22), “provided that any member who
receives benefits for the same injuries under SSD shall have the Participant’s disability benefits offset or reduced by the amount
of such benefits.”
The disability pension at issue that was denied by the Borough would encompass approximately sixteen (16) months (March 18,

2014 through August of 2015, the date his deferred vested pension benefit will begin.) Mr. Perroz has not applied for Social Security
Disability benefits because he does not feel that he is eligible for same.
The current Amended and Restated Police Pension Plan defines “Total and Permanent Disability” as “a condition of physical

or mental impairment due to which a participant is unable to perform the usual and customary duties of Employment, which is
reasonably expected to continue to be permanent for the remainder of the Participant’s lifetime and which qualifies the Participant
for federal social security disability benefits (emphasis added in original).
The Borough and Police negotiated and entered into a Collective Bargaining Agreement (CBA) on September 11, 2013. The CBA

specifically addresses disability pension benefits through the following provision:

Permanent Disability Pension Benefits: Disability Pension Plan benefits shall begin on the date when a pension plan
participant is determined by the Plan Administrator to be incapacitated due to total and permanent disability as
defined by the pension plans, even if Extended Sick Leave has not been exhausted. Disability Pension Plan benefits
shall be in accordance with the provisions set forth in the Pension Plan for Police.

(Stipulation of Facts, para. 21, citing CBA, para. 5)
The CBA also states that: [e]ach Police Officer shall be entitled to a pension following retirement or permanent disability,

subject to the terms and conditions set forth in the official Police Pension Plan of the Borough. During his time on the Fox Chapel
Police Force, Mr. Perroz served on the police negotiation team each year. Mr. Perroz testified that the police bargaining unit never
tried to change the disability definition contained in the Plan.
At all relevant times the Police Pension Fund received state aid. Mr. Perroz asserts that the Borough’s receipt of state aid

invokes the application of 53 P.S. § 767, otherwise known as “Act 600”. The Borough asserts that the Plan was subject to Act 600
because the Borough employed three or more officers, 53 P.S. 767(a)(1), which is not tied to the receipt of state aid.
Mr. Perroz sought review of the decision of the administrator of the Borough of Fox Chapel Pension Fund denying him a

disability pension. A hearing was held on September 23, 2014, in Council Chambers at the Fox Chapel Borough Municipal Building.
Ira Weiss, Esquire, was hired by the Borough to serve as the Hearing Officer. Both the Borough and Officer Perroz were repre-
sented by counsel.
On December 15, 2014, the Council of the Borough of Fox Chapel passed Resolution 600, which denied Mr. Perroz’ appeal and

sustained the decision of the Pension Plan administrator. The Hearing Officer further attached his Findings of Fact and Conclusions
of Law and Adjudication. Mr. Perroz filed a timely appeal of said decision in the Court of Common Pleas of Allegheny County.

III. PROCEDURAL HISTORY
This matter was initiated by the filing of a Statutory Appeal filed by William Perroz on January 20, 2015. An answer was filed

by Fox Chapel Borough on February 3, 2015. By Order of Court, dated February 6, 2015, this matter was assigned to this writer for
adjudication.
The parties appeared before this writer for a status conference on February 11, 2015. At the conclusion of said matter, this Court

issued an Order directing the parties to commence in discovery ending on April 13, 2015. Argument as to the merits of the statu-
tory appeal was scheduled for June 9, 2015, with Briefs and Joint Stipulations due one (1) week prior to said argument.
On June 9, 2015, this writer issued an Order adopting the parties Stipulation of Facts, accepting the definition of “disability”

agreed to in the parties’ collective bargaining agreement and dismissing the appeal of the Appellant (See Order dated June 9,
2015).
An appeal of said order was filed by the Appellant on June 29, 2015. Upon receiving said notice, this Court directed the

Appellant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.C.P. 1925(b). These matters were timely
filed on July 21, 2015. The foregoing opinion is in response thereto.
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III. ISSUES RAISED ON APPEAL

Perroz raises the following claims of err:

a. Whether the Court erred as a matter of law in dismissing the appeal of William J. Perroz from the decision of the
Fox Chapel Borough and affirming the decision of the Fox Chapel Council denying Appellant’s application for
disability pension benefits?

b. Whether the Trial Court erred as a matter of law in adopting the definition of “disability” in the collective
bargaining agreement between Fox Chapel Borough Council and its Police Department instead of the definition
of “disability” in Act 600 (53 P.S. § 767) and the governance of the borough Code 8 Pa. C.S.A. §101, et seq., which
are controlling in this matter.

c. Whether the Trial Court erred as a matter of law in not relying on the precedential Pennsylvania Commonwealth
Court Opinion in Ridley Park Police v. Borough of Ridley Park, 524 A.2d 998 (1987), and instead relying on Norcini v.
City of Coatesville, 915 A.2d 1243 (Pa. Cmwlth. 2007) and Breeden v. Borough of Crafton, 57 A.3d 222 (Pa. Cmwlth.
2012) which are readily distinguishable from the instant case?

d. Whether the Trial Court committed error of law in failing to find that Appellant’s Constitutional Due Process
Rights were violated by Fox Chapel Borough’s failure to provide a neutral and detached hearing officer at his
disability hearing?

e. Whether the Trial Court erred as a matter of law in failing to find that Fox Chapel Borough’s denial of Appellant’s
application for disability pension benefits violated public policy?

f. Whether the Trial Court erred in denying and dismissing Appellant’s statutory disability pension appeal?

IV. DISCUSSION
The Pennsylvania Supreme Court has deemed the appropriate appellate review as “limited to determining whether constitu-

tional rights have been violated, an error of law has been committed, the provisions of the Local Agency Law have not been
complied with, or findings of fact necessary to support the adjudication are not supported by substantial evidence” (See, Lewis v.
Civil Svc. Comm’n of Phila., 542 A.2d 519, 522 (Pa. 1988), citing, 2 Pa.C.S.A. §754).

Because this is an appeal of a decision under the Local Agency Law, the trial court’s standard of review of the Adjudication is
limited. Where a full and complete stenographic record of the Borough’s hearing is provided, as in the case sub judice, this Court’s
review is governed by Section 754(b) of the Local Agency Law, entitled Complete Record, which states:

(b) Complete Record: in the event a full and complete record of the proceedings before the local agency was made,
the court shall hear the appeal without a jury on the record certified by the agency. After hearing the court shall affirm
the adjudication unless it shall find that the adjudication is in violation of the constitutional rights of the appellant,
or not in accordance with law, or that the provisions of Subchapter B of Chapter 5 (relating to practice and proce-
dure of local agencies) have been violated in the proceedings before the agency, or that any finding of fact made by
the agency and necessary to support its adjudication is not supported by substantial evidence. If the adjudication is
not supported affirmed, the court may enter any order authorized by 42 Pa.C.S.§ 706 (relating to disposition of
appeals).

2 Pa.C.S. § 754(b)

The Common Pleas Court is required to affirm the Borough Council’s adjudication unless it is in violation of the appellant’s con-
stitutional rights, it is not in accordance with the law, the provisions of the Local Agency Law have not been complied with, or a
necessary finding of fact is unsupported by substantial evidence (Philadelphia v. Wojtusik, 525 A.2d 1255, 1256 (Pa. Cmwlth. 1987).
The appellant fails to specify any error of law or an unsupported finding of fact that has deprived him of his constitutional

rights. Mr. Perroz’s application for a disability pension was denied due to his failure to meet the Plan’s definition of “Total and
Permanent Disability” as defined in the parties’ collectively-bargained agreement (“CBA”), an Agreement which Mr. Perroz
negotiated with other members of the union while he was employed as a police officer for Fox Chapel Borough for two decades.
The relevant provision of the parties’ CBA is unambiguous and states:

5. Permanent Disability Pension Benefits

Disability Pension Plan benefits shall begin on the date when a pension plan participant is determined by the Plan
Administrator to be incapacitated due to total and permanent disability as defined in the pension plans, even if
Extended Sick Leave has not been exhausted. Disability Pension Plan benefits shall be in accordance with the provi-
sions set forth in the Pension Plan for Police.

(Joint Stipulation of Fact, para. 21)

The 2013 CBA provides that, “Each Police Officer shall be entitled to a pension following retirement or permanent
disability, subject to the terms and conditions set forth in the official Police Pension Plan of the Borough.” (Joint Stipulation
of Fact, para. 22). The Amended Police Pension Plan, adopted by the Borough of Fox Chapel in 1968, defines Total and
Permanent Disability as “a condition of physical or mental impairment due to which a Participant is unable to perform the
usual and customary duties of Employment, which is reasonably expected to continue to be permanent for the remainder of
the Participant’s lifetime and which qualifies the Participant for federal social security disability benefits.” (Joint
Stipulation, para 19, emphasis added).
The Appellant claims it was error for this writer to ignore the plain language of the parties’ collectively-bargained agreement,

and suggests the Trial Court should have replaced said agreement as to its defined terms with a definition of disability as found in
Act 600.
This writer finds that the definition of disability in the CBA between the Fox Chapel Borough Council and its Police Department

is binding in this matter and further that the definition of disability in Act 600 is not binding in this matter (See Norcini v. City of
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Coatesville, 915 A.2d 1243 (Pa.Cmwlth. 2007), see also, Breeden v. Borough of Crafton, 57 A.3d 222 (Pa Cmwlth 2012), affirming
this writer on similar subject matter).
Mr. Perroz, along with his Fox Chapel Police Department bargaining unit, negotiated and accepted the disability pension

standards now claimed to be illegal. As stated, this writer finds no illegality or denial of constitutional rights and declines Perroz’s
request to rewrite the agreement between Fox Chapel Borough and its Police Department.

V. CONCLUSION
For the aforesaid reasons, this writer respectfully requests the Commonwealth Court of Pennsylvania to affirm this Court’s

Orders dated June 9, 2015.
BY THE COURT:
/s/Della Vecchia, J.

Date: September 9, 2015

Charles A. Knoll v.
Eustace O. Uku, Yale Development & Contracting, Inc., and Exico, Inc.

Fraudulent Conveyance—Tenancy by the Entireties—Factors under PUFTA—Burden of Proof—Adverse Inferences

Transfer of property held by entireties not fraudulent transfer for purposes of judgment holder against one spouse where transfer
was for legitimate estate planning purpose.

No. GD 12-7435. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 5, 2015.

OPINION
Defendant Eustace Uku and Plaintiff Charles Knoll entered into a written agreement in 2004 that described the allocation of

profits between them on construction projects they undertook through Defendant Yale Development & Contracting, Inc. (“Yale”
hereinafter). Plaintiff initiated this proceeding in April of 2012 to recover his allocation of the profits allegedly earned by Yale.
In July of 2014, following a non-jury trial, the Honorable Judge W. Terrence O’Brien of this Court rendered a verdict in favor

of the Plaintiff and against each Defendant in the amount of $175,882.08. Judge O’Brien thereafter denied the Defendants’ Motion
for Post-Trial Relief and entered judgment on the verdict.1 Plaintiff collected approximately $15,000 of the judgment by garnish-
ing the Defendants’ bank accounts. Plaintiff also added Shelley Fant as a garnishee and filed a Petition for Supplementary Relief
in Aid of Execution that requested permission to execute on real property owned by Defendant Eustace Uku and Shelley Fant, his
wife, as tenants by the entireties. Plaintiff argued in the Petition that Mr. Uku’s February, 2010 transfers of three pieces of real
property to Ms. Fant and himself as tenants by the entireties are fraudulent pursuant to the Pennsylvania Uniform Fraudulent
Transfer Act (“PUFTA” hereinafter). See 12 Pa. C.S.§5101 et seq. Both Mr. Uku and Ms. Fant filed Answers to the Petition, and
Plaintiff thereafter took Mr. Uku and Ms. Fant’s depositions.
The decision on the Petition was then submitted to me while I served as the General Motions Judge. Absent a decision that the

transfers were fraudulent, the three pieces of real property are exempt from execution. See ISN Bank v. Rajaratnam, 2013 PA
Super 304, 83 A. 3d 170, 173 (2013) citing Beihl v. Martin, 236 Pa. 519, 522-23, 84 A. 953, 954 (1912) (property held in a tenancy by
the entireties is “exempt…from execution and sale at the suit of a creditor of either separately.”). I decided that the 2010 transfers
were not fraudulent, and I therefore denied Plaintiff ’s Petition for Supplementary Relief in Aid of Execution. Plaintiff has appealed
from my decision to the Superior Court of Pennsylvania. This opinion addresses each error the Plaintiff alleges I made in his
Concise Statement of Matters Complained of on Appeal that he filed on August 26, 2015. See Pa. R.A.P. No. 1925(a)(1).
Plaintiff contends that I erroneously applied “the factors” in PUFTA to decide the transfers were not fraudulent. See Plaintiff ’s

Concise Statement of Matters Complained of on Appeal (“Concise Statement,” hereinafter), ¶ no. (3). The “factors” referenced by
Plaintiff are those listed in PUFTA at 12 Pa. C.S. §5104(b) for determining if a transfer is fraudulent because it was made with
“actual” intent to defraud a creditor. This PUFTA provision reads:

(b) Certain factors—In determining actual intent under subsection (a)(1), consideration may be given, among other
factors, to whether:

(1) the transfer or obligation was to an insider;

(2) the debtor retained possession or control of the property transferred after the transfer;

(3) the transfer or obligation was disclosed or concealed;

(4) before the transfer was made or obligation was incurred, the debtor had been sued or threatened with suit;

(5) the transfer was of substantially all the debtor’s assets;

(6) the debtor absconded;

(7) the debtor removed or concealed assets;

(8) the value of the consideration received by the debtor was reasonably equivalent to the value of the asset trans-
ferred or the amount of the obligation incurred;

(9) the debtor was insolvent or became insolvent shortly after the transfer was made or the obligation was incurred;

(10) the transfer occurred shortly before or shortly after a substantial debt was incurred; and

(11) the debtor transferred the essential assets of the business to a lienor who transferred the assets to an insider of
the debtor.
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12 Pa.C.S. §5104(b).
Plaintiff, in his Petition and Brief, argues that factors (1), (2), (4), (5), (7), (8), (9) and (10) should be considered to determine that

the transfers were made with actual intent to defraud him. I disagree with Plaintiff relative to factors (4), (5), (7), (8) and (10). There
is no evidence that, before the February 2010 transfers, “the debtor had been sued or threatened with suit” by Plaintiff. 12 Pa. C.S.
§5104(b)(4). I consider no lawsuit or threat of one before the transfers is a factor strongly indicating Mr. Uku’s lack of actual intent
to defraud. Ms. Fant’s deposition testimony that mortgages may have encumbered the properties transferred (see 1/12/2015 depo-
sition transcript of Shelley Fant, pp. 43-48), together with a lack of evidence of the value of the realty, provide insufficient evidence
that the transfers were “of substantially all the debtor’s assets.” 12 Pa. C.S. §5104(b)(5). Ms. Fant’s deposition testimony concerning
the May 1, 2013 sale of 241 Fourth Avenue (see transcript, pp. 47-48) fails to evidence receipt of any proceeds by Mr. Uku sufficient
to prove “the debtor removed or concealed assets.” 12 Pa. C.S. §5104(b)(7). While Plaintiff ’s Petition avers “Uku received no
consideration for the transfer” (¶ no. 19) of the three pieces of realty, Mr. Uku produced deeds also from February, 2010 conveying
three different pieces of realty from Ms. Fant to Mr. Uku and Ms. Fant, as tenants by the entireties. See 1/12/2015 deposition tran-
script of Eustace Uku, Exhibit 7. Thus, “whether…the value of the consideration received by the debtor was reasonably equivalent
to the value of the asset transferred” (12 Pa.C.S. §5104(b)(8)) is a factor indicating Mr. Uku lacked actual intent to defraud. Last,
Plaintiff ’s Petition avers that Mr. Uku took the profits owed to Plaintiff from Yale through approximately one hundred bank trans-
actions made between June, 2008 and February, 2012 (see Exhibit 1 to Petition). Given that the debt to Plaintiff was incurred
during a nearly four year time frame with the transfers of realty in the middle, during February of 2010, the factor, “the transfer
occurred shortly before or shortly after a substantial debt was incurred” (12 Pa. C.S. §5104(b)(10)), is not applicable. Thus, only
factors (1) (2) and (9) are to be considered in deciding if there was actual intent by Mr. Uku to defraud Plaintiff.
In addition to factors (4) and (8) being considered in deciding if Mr. Uku lacked actual intent to defraud, with the deeds being

promptly recorded, “the transfer…was disclosed” (12 Pa. C.S.§5104(b)(3). Hence, there are three factors present that support a
finding of actual fraud and three factors present that support a finding of no actual fraud. Since the PUFTA provision does not
mandate how much weight is given to any of the factors and says consideration “may” (12 Pa. C.S.§5104(b)) be given to the
factors, I have the discretion not to consider any or all of them. As mentioned above, I considered all of these enumerated factors
and place the most weight on Mr. Uku having not been sued or threatened with suit by Plaintiff (or anyone else) before the transfers.
Hence, after consideration of only the factors enumerated in PFTA, I find the transfers were not made with actual intent to defraud
Plaintiff.
The 12 Pa. C.S. §5104(b) enumerated factors may be considered “among other factors” in determining actual intent to defraud.

As permitted by this language, I found that one “other” unenumerated factor was more important in my decision that Mr. Uku
lacked actual intent to defraud than all of the enumerated factors. This important factor was Ms. Fant’s credible explanation that
their intention in making the transfers was estate planning. Ms. Fant testified at her deposition that Mr. Uku is 67 years old and
she is 44. She testified that, at the time of the transfers, they had two minor children aged 7 and 5, and Mr. Uku had multiple health
problems including cardiac catheterizations and prostate cancer. She feared she “would be widowed early and forced to raise two
children on [her] own with little to no resources….” Transcript, p. 16 The transfers into a tenancy by the entireties would give her
the properties “without any delay or any problems” (transcript, p. 20) if Mr. Uku predeceased her. This is a very credible basis for
the transfers since other married couples without their age difference and Mr. Uku’s health problems frequently make transfers
to entireties ownership on this same basis. The other component of their unelaborate estate plan was to make changes to Mr. Uku’s
two life insurance policies that included naming Ms. Fant the beneficiary. Production of documents evidencing the changes being
made shortly after the property transfers added additional credibility to the property transfers being part of this estate plan.
Therefore, since I properly applied the PUFTA enumerated factors and the additional unenumerated factor in deciding the

property transfers were not fraudulent, my decision was not erroneous.
Plaintiff also contends I made an error “in deciding that Uku and Fant’s admissions were not sufficient to declare that the

properties at issue were fraudulently transferred.” Concise Statement, ¶ no. (5). I assume these are what Plaintiff identifies as
“admissions” in his Brief filed on July 27, 2015. Plaintiff argues in the Brief that Ms. Fant “admitted” she and Mr. Uku kept their
finances separate from each other. However, since many married couples keep separate finances, particularly when both are
income producers, I see this as minimally relevant to the fraudulent transfer issue. Plaintiff argues in the Brief that Ms. Fant
admitted she and Mr. Uku’s wills were not changed in 2010. But, Ms. Fant explained in her deposition that the life insurance
changes gave meaning to Mr. Uku’s existing will (see transcript, p. 21), and, in any event, an estate plan does not necessarily
require a new will. Plaintiff argues in the Brief that Ms. Fant admitted Mr. Uku was “cancer free” when the property transfers
were made in February of 2010. But, Ms. Fant explained in her deposition that the life insurance changes were part of the estate
plan and the life insurance companies would not allow the changes until the expiration of “some sort of five-year period when
you’re under your prostate cancer doctor’s care…that ended in 2010….” Transcript, p. 17. In addition, the prostate cancer was not
Mr. Uku’s only medical issue, as he also had a heart problem and other medical issues. Plaintiff also argues in the Brief that
Ms. Fant admitted involvement in a previous fraudulent transfer of one of the properties transferred in February of 2010. He
argues Ms. Fant had her name taken off the deed to Farmington Road to avoid having to pay property taxes on it. However, this is
not a fraudulent conveyance since a lien for delinquent property taxes against Mr. Uku alone would still secure property tax claims.
There also was substantial evidence that Ms. Fant made contributions of value to the Farmington Road property2, which prevents
the transfer from being deemed fraudulent under PUFTA. Therefore, what Plaintiff identifies in his brief as “admissions” do not
suffice to declare that the properties were fraudulently transferred.
Plaintiff also contends that I erroneously applied the burden of proof. See Concise Statement, ¶ no. (6). Plaintiff initially argues

that, because a rule was issued on the Defendants to show cause why the Plaintiff ’s petition should not be granted, the burden is
on the Defendants to establish Plaintiff is not entitled to the relief requested. However, Plaintiff misstates the fact-finding process
that is set forth under Pennsylvania Rule of Civil Procedure No. 206.7, which is referenced in the rule to show cause. SeeDecember
18, 2014 Order of Court, ¶ no. 3. Once an answer is filed to a petition, the burden is on the petitioner, which in this case is Plaintiff
Charles Knoll, “to proceed with depositions to prove disputed facts….” Urban v Urban, 332 Pa. Super. 373, 380, 481 A.2d 662, 666
(1984); see also Edmond v Southeastern Pennsylvania Transportation Authority, 651 A.2d 645 at 646 (Pa. Cmwlth. 1994). Both
Mr. Uku and Ms. Fant filed answers to the Petition, disputing the property transfers were fraudulent, disputing the transfers were
for no consideration and disputing the value of the properties. Plaintiff then proceeded to take the depositions of Mr. Uku and
Ms. Fant. The burden of proof was on the Plaintiff, but the evidence from the depositions failed to prove the properties were fraud-
ulently transferred. Therefore, I applied the burden of proof correctly.
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Plaintiff makes an additional argument on the burden of proof issue. He argues that, because Mr. Uku was in debt when
the property transfers were made, the burden shifts to Mr. Uku to prove his solvency or that there was consideration for the
transfer. As authority for the burden of proof being on Mr. Uku, Plaintiff cites Patterson v. Hopkins, 247 Pa. Super. 163, 371
A.2d 1378 (1977). However, that case and the concept of a shifting burden of proof predate the 1993 enactment of PUFTA.
The burden of proof under PUFTA “remains with the party challenging the transfer.” Fidelity Bond and Mortgage Company
v Brand, 371 B.R. 708, 721 (E.D. Pa. 2007); also see Titus v. TRZ, 467 B.R. 592 (W.D. Pa. 2012) and Sikirica v Wettach, 489
B.R. 496 (W.D. Pa. 2013)3. Because the burden of proof under PUFTA remains with Plaintiff, I applied the burden of proof
correctly.
Plaintiff also contends that I made an error by not applying an adverse inference against Mr. Uku as a result of him invok-

ing the Fifth Amendment right against self-incrimination during his deposition. See Concise Statement, ¶ no. (7). Mr. Uku and
his counsel indicated that the Plaintiff had referred the prosecution of Mr. Uku to the district attorney and provided the district
attorney with documents Mr. Uku produced during the subject civil proceeding. See Transcript, pp. 5-6. Mr. Uku, believing
Plaintiff would also provide his deposition testimony to the district attorney, decided to “stick to the immunity and protection
of the Fifth Amendment” and not testify. Transcript, p. 5. Plaintiff contends Mr. Uku’s failure to testify entitles Plaintiff to the
adverse inference that Mr. Uku’s testimony would have been harmful to Mr. Uku and proven the transfers were fraudulent.
However, it is up to the fact finder whether or not to draw an adverse inference when a witness invokes the Fifth Amendment.
See In re Griffin, 690 A.2d 1192 at 1213 (Pa. Super. 1997). I decided not to draw an adverse inference against Mr. Uku because
Plaintiff provided no documents or other evidence on the specific crime(s) Mr. Uku allegedly committed and Mr. Uku’s counsel
represented at oral argument that the criminal charges involved Yale and/or Exico, Inc.’s failure to remit funds withheld from
employees’ paychecks to a pension. With no evidence the criminal charges involved the property transfers, but with Mr. Uku
justifiably fearing Plaintiff would inquire about the subject of the criminal charges in the deposition, it simply did not make
sense for me to infer Mr. Uku’s testimony on the property transfers would have harmed Mr. Uku and proven the transfers were
fraudulent. Since I have the discretion on whether to draw an adverse inference, and I had good reason not to, my decision was
not erroneous.
Plaintiff also contends that I made an error by not applying an adverse inference against Mr. Uku and Ms. Fant for allegedly

not providing any evidence in support of their Answers to Plaintiff ’s Petition. See Concise Statement, ¶ no. (8). I previously
described some of the testimonial and documentary evidence Mr. Uku and Ms. Fant produced that supported their Answers. In any
event, as I previously mentioned, after the Petition was answered, Rule No. 206.7 places the burden to prove disputed facts on
Plaintiff. This prohibits any adverse inference against Mr. Uku and Ms. Fant relative to them not providing evidence. Since
evidence was provided in support of the Answers and Rule No. 206.7 does not contemplate an adverse inference being applied
against the Petition’s opponents, I was correct in not doing so.
Plaintiff also contends that I made an error by not applying an adverse inference or other sanction against Ms. Uku and

Ms. Fant for failing to produce documents requested in discovery. See Concise Statement, ¶ nos. (9) and (10). However, Plaintiff ’s
counsel noted on the record during the depositions that Mr. Uku and Ms. Fant contemporaneously provided documents responsive
to their deposition notices. Copies of these documents are attached to the deposition transcripts4. Mr. Uku and Ms. Fant produced
the documents requested, with the exception of Mr. Uku’s medical records. Ms. Fant actually provided Mr. Uku’s medical records
to her attorney, but her attorney refused to provide them to Plaintiff out of fear that doing so violates patient medical records
privacy law. See deposition transcript, p. 11. Ms. Fant provided a handwritten statement from Mr. Uku that consisted of descrip-
tions of his medical treatment with treatment dates, and Ms. Fant testified at length about Mr. Uku’s past and present medical
problems. It is within my discretion to impose the sanction of an adverse inference for non-compliance with discovery (see
Pennsylvania Rule of Civil Procedure No. 4019(c)), and I believe under the circumstances no sanction was warranted for this
minimal discovery violation.
Plaintiff ’s final contention is that I made an error by not applying an adverse inference based on Mr. Uku and Ms. Fant’s

“refusal to provide evidence within their custody and control.” Concise Statement, ¶ no. (11). The only evidence within their
custody and control that was not provided was Mr. Uku’s medical records. An adverse inference may not be applied if a satisfac-
tory explanation is given for the refusal. See Clark v. Philadelphia Coll. of Osteopathic Med., 693 A.2d 202 (Pa. Super. 1997). I was
satisfied with the explanation provided by Ms. Fant’s counsel. In addition, even if there were not a satisfactory explanation, it is
within the fact finder’s discretion whether or not to apply an adverse inference. Id. Because the information Ms. Fant provided on
Mr. Uku’s medical condition gave Plaintiff sufficient information for purposes of the fraudulent transfer claim, I exercised the
discretion not to apply an adverse inference. Thus, not applying an adverse inference for evidence within Mr. Uku and Ms. Fant’s
control was correct.

BY THE COURT:
/s/Hertzberg, J.

1 Defendants have appealed from Judge O’Brien’s decision to the Superior Court of Pennsylvania at No. 2038 WDA 2014. Oral
argument of the appeal is scheduled before a panel of the Superior Court on October 21, 2015.
2 Ms. Fant testified at her deposition: “I did make contributions to the Farmington Road house. I redid the kitchen. I refinished the
lower level. I redid the bathroom, and I had the hardwood floors refinished and the carpet pulled up. I made – I paid for the fence.
I paid for driveway improvements….” Transcript, pp. 43-44.
3 In the Western District of Pennsylvania cases, the Court required that fraudulent transfer defendants produce at least some
useful evidence in dispute of the challenging party’s claims in order for the burden of proof to remain on the challenging party.
This burden of production is a different concept than the burden of proof, and Mr. Uku and Ms. Fant clearly met their burden of
production.
4 The documents attached to Mr. Uku’s transcript are 2012 Mercedes Benz and 2010 Nissan Murano valuations, registration and
insurance ID, three deeds and Social Security benefit information. The documents attached to Ms. Fant’s transcript are bank state-
ments, Inventory in Knoll v Knoll, Notice of Federal Tax Lien and Certificate of Release for Charles A. Knoll, Jr, Bank Signature
Cards, Social Security benefit information, three deeds, handwritten list of medical treatments prepared by Eustace Uku and
Metlife Insurance information.
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Albert Detillo and Tamara Detillo v.
Elizabeth Huzdovich, f/k/a Elizabeth Detillo

Laches—Credit for Alimony Pendente Lite Paid—Valuation Date

1. The parties were married in 1964, separated in 1988, and divorced in 1995. A divorce action was filed in 1994 with no action
being taken by the parties for seventeen years. Both were remarried for over fourteen years at the time of litigation regarding
equitable distribution.

2. The husband has resided on the farm owned by the parties since 1995 and has spent considerable sums to improve and
maintain the farm, with no contribution from the wife. During the time, the husband continued to pay alimony pendente lite to
the wife.

3. At the preliminary stage of litigation, this Honorable Court ruled that the doctrine of laches did not bar from the wife
for presenting her claims for economic relief. After the trial on the issue of equitable distribution, however, this Honorable
Court determined that laches should be considered and, therefore, this Honorable Court valued the farm as of the date of
divorce in 1995 rather than as of the date of distribution. No value was placed on the mineral rights related to the farm as
neither party provided valuations of said mineral rights and the husband credibly testified that he did not intend to drill on
his property, thus compromising the farming ability regarding the property. This Honorable did determine, however, that if
the husband and his present wife pursued oil & gas rights, the wife in this proceeding would be granted one-third of the interest
in said profits.

4. The doctrine of laches was applicable because of the wife’s want of due diligence in failing to assert her rights and as a result
of the prejudice to the husband who had paid all of the expenses to maintain and improve the property. This Court determined that
the husband and his present wife would not have spent the money on the significant repairs and improvements had they believed
that the wife should share in the increased value of the farm. This court found that the wife forfeited any right to such increased
value.

5. This Honorable Court also credited the husband for alimony pendente lite payments made to the wife after her remarriage
as the purpose of alimony pendente lite is to place the parties on an equal footing to litigate the divorce, which neither party
pursued for seventeen years. Since the wife would not have been entitled to receive alimony as a result of her remarriage, this
Honorable Court further found it appropriate to credit the husband for his alimony pendente lite payments made since the wife’s
remarriage.

6. This Honorable Court has the discretion to value property at whatever date would be appropriate so as to effectuate economic
justice.

(Christine Gale)

Timothy G. Wojton, Esquire for Plaintiff/Husband
David N. Hanna, Esquire for Co-Plaintiff/Husband’s present wife
M. Farley Schlauss, Esquire for Defendant/Wife.
FD 94-006674 Consolidated to FD 90-003203.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court No. 941 WDA 2015, 993 WDA 2015
Cathleen Bubash, J.—September 21, 2015

OPINION
Elizabeth Huzdovich (hereinafter “Wife”) appeals from my May 12, 2015 Equitable Distribution Order, entered nearly 20 years

after she and Husband Albert Detillo (“Husband”) divorced. A cross appeal has been filed by Husband’s current spouse, Tamara
Detillo, (hereinafter “Tamara”), who was joined to this litigation by Wife. Because my decision effectuated economic justice
between the parties, as shall be set forth below, it should be affirmed.

Relevant History and Procedural Background
Husband and Wife married in 1964. The parties acquired 3 parcels of real estate in Mercer County (hereinafter “the Farm”)

during the marriage. Husband left Wife in 1988. Wife moved from the Farm by 1991, which sat empty and deteriorating until
Husband returned to live there in 1995.
Husband filed a Divorce Complaint in June of 1994. Wife raised claims for equitable distribution, alimony, APL and counsel

fees. A divorce decree was entered in August of 1995. The Court retained jurisdiction over Wife’s pending claims, including
equitable distribution. Husband identified those claims on his Praecipe to Transmit the Record.
Both parties have been remarried for over 14 years. Their children are grown. Both Husband and Wife are retired and both

suffer from significant health issues.
For seventeen years, Wife did not pursue the claims she raised in the divorce action. Likewise, Husband did not challenge the

monthly alimony pendent lite (APL) he continued to pay until 2014, amounting to approximately $80,640.00.
Sometime in 2012, Husband sent Wife a Marital Settlement Agreement which she did not execute. Instead, on June 22,

2012, Wife filed her Inventory and Marital Asset Summary and a Praecipe for Husband to do the same. Husband did so. He
also filed a Motion to Dismiss based on the Doctrine of Laches, predicated on Wife’s significant delay in pursuing her claims.
I held a hearing on that motion on January 28, 2014. At that preliminary stage, I ruled that laches did not bar Wife from presenting
her claims.
On November 16, 2012, Husband’s new wife, Tamara was joined as an indispensable party to the litigation because her

property rights would necessarily be affected by the litigation’s outcome. The three parties engaged in protracted and contested
discovery. Ultimately a trial was held March 18 and 19, 2015.
The essential issues at trial were Wife’s claims for equitable distribution and attorney fees, as well as Husband’s defenses to

the same and his request for a credit for previously paid APL. The property to be distributed was the Farm, the value of farm equip-
ment which Wife had previously auctioned, and the possible gas and mineral rights. Both parties presented appraisals regarding
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the value of the Farm at date of separation, date of divorce, and as of 2013.
Neither party’s appraisal contained a valuation of gas or other mineral rights. There is no current drilling on the property. I took

judicial notice of the fact that there is shale drilling in Mercer County. Husband testified he has no intentions of exploring that
option, although he did explore the possibility at one time.
After consideration of the factors set forth in the Divorce Code at 23 Pa.C.S.A. §3502, I determined that a 50/50 split of the

marital estate was appropriate. I valued the Farm as of the date of divorce based on the equities of the case, as well as the Doctrine
of Laches, which I found applicable, and distributed it to Husband. I assigned the value of the farm equipment auctioned by wife
to her.
I assigned no value to the mineral rights as neither party provided valuations of same. I found it speculative, to assume

that there is natural gas to be had or that any future lease would be profitable. I found it would be prejudicial to Husband
and Tamara to force drilling, which is contrary to their expressed wishes, due to Wife’s belated assertion of her interest in
the Farm.
I provided Husband a credit for APL payments made after Wife’s remarriage. As noted above, Husband had paid APL to

Wife for over 20 years, even after her remarriage in 2001. I denied any claims for attorney fees and alimony. Once the prop-
erty was valued and Husband’s credit was applied, Husband was ordered to pay an equalization payment to Wife of
$10,757.00.
On June 10, 2015, Wife filed a Motion for Clarification and Reconsideration. I denied the majority of her requests but

expressly granted reconsideration regarding oil and gas rights. My Order on Reconsideration modified the May 12, 2015 Order
as follows:

“If and only if and to the extent that Mr. and Mrs. Detillo pursue oil and gas rights, Mrs. Huzdovich is hereby granted
a 1/3 interest in said profits. Mrs. Huzdovich’s interest is extinguished on transfer of the property in an arm’s length
sale to a bona fide third party purchaser or on her death.”

Wife appealed at 941 WDA 2015 on June 16, 2015. Tamara cross-appealed at 993 WDA 2015. On July 1, 2015, Husband filed a
Motion to Quash Wife’s appeal, which was denied by the Superior Court.

Discussion
Wife asserts that it was error to apply the doctrine of laches to the resolution of her claims. She also asserts that I made a

number of factual errors. Wife’s last complaint, that I failed to grant her Motion for Reconsideration, is subsumed by her 1925(b)
Statement.

Laches
Whether laches applies is a question of law. United National Insurance Co. v J.H. France Refractories, Co., 668 A.2d (Pa. 1995).

“The doctrine of laches is applicable when two conditions are satisfied: the complaining party must be guilty of a want of due
diligence in failing to assert his rights and the failure must have worked to the prejudice of the party seeking its application.” In
re Estate of Bowman, 797 A.2d 973, 977 (Pa.Super. 2002). “Laches arises when a party’s rights have been so prejudiced by the delay
of another in pursuing a claim that it would be an injustice to permit the assertion of the claim against the party so prejudiced.”
Bonds v. Bonds, 689 A.2d 275, 278 (Pa.Super. 1997)
Husband first raised the doctrine of laches as an affirmative defense in 2012. The issue was extensively briefed and argued

by the parties. I found that Wife’s delay of over seventeen years demonstrated a lack of due diligence, meeting the first condi-
tion. I found laches did not wholly bar Wife’s claims from being presented. Husband acknowledged that equitable distribution
was unresolved by listing the unresolved issues in his Praecipe to Transmit the Record in 1995, by paying APL for 17 years, and
by sending a Marital Settlement Agreement in 2012. I, therefore, found that the second prong of the test was not met, as a
matter of law. I found there was no prejudice to Husband in allowing Wife’s claims to go forward when he had specifically
acknowledged them.
Although, at the pleading stage, I ruled that laches was not applicable as a matter of law, once the evidence of the case was

presented, I made the decision to apply the doctrine based on those facts. I found the second prong of the test for the applicability
of the doctrine of laches was, in fact, met, as Husband was able to demonstrate, through the factual evidence, that Wife’s failure
to act for 17 years “worked a prejudice” to him, and to Tamara.
In the seventeen years during which Wife failed to assert any interest in the marital estate, Husband married Tamara and began

to improve the Farm. According to their credible testimony, they graded and plowed the land and planted crops to vastly improve
the soil. They diverted water to make the land and buildings usable, repaired and built structures on the land, and in other ways
made the previously undeveloped land suitable for agricultural farming, as it is used by them today.
Husband and Tamara made significant repairs and improvements to the house and other buildings on the property as well.

To do so, they took out significant mortgages and loans which they have paid back and/or refinanced over the years.1 (TR. 3/18 p.
78-93; TR 3/19 p. 311-312). Husband and Tamara have paid all taxes and other expenses on the Farm throughout the years; Wife
has not contributed. Wife did not express any interest in ownership of the Farm any time the parties communicated over the years.
While I found Wife retained an equitable interest in the marital real estate, she forfeited any right to the increased value of the

Farm because the doctrine of laches was invoked. Husband and Tamara would not have incurred the significant debt they did nor
worked on the Farm as they did were it not that for their reasonable belief that Wife would not pursue equitable distribution of the
Farm and attempt valuation at date of distribution. (TR. 3/18 p. 108, 113).
Rather than valuing the Farm at the date of distribution as is customarily favored, I valued it at the time of the parties’ divorce,

finding Wife was not entitled to the increase in value because of the applicability of the doctrine of laches. Wife argues this
violates “established precedent that requires that real estate be valued, for purposes of equitable distribution, as of the date
of trial.”
There is a preference for valuing marital assets at or near the time of distribution, but courts have recognized there may be

circumstances where it is more appropriate to value marital assets as of the date of separation. See, Smith v. Smith, 653 A.2d 1259,
1270 (Pa. Super. 1995). The Divorce Code does not specify the time at which marital assets must be valued, leaving the date of
valuation to the trial court’s discretion. As the Superior Court has stated: “[W]e do not attempt ... to establish a valuation to be
used in every situation. To recognize a specific valuation date as a matter of law would deprive the trial court of the necessary
discretion required to effectuate economic justice.” Diamond v. Diamond, 519 A.2d 1012, 1017 (Pa. Super. 1987). Wife herself
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acknowledged that land may be valued “at different times along a time line.” (TR. 1/24 p. 10-11). In this case. I found the earlier
valuation effectuated economic justice, because laches was applicable to prevent prejudice to Husband and Tamara, who had
reasonably relied on Wife’s inaction as evidence that she had no interest in pursuing the Farm.
In Doppler v Doppler, 574 A.2d 1101 (Pa.Super. 1990), the Superior Court addressed a case similar to this one in many ways. In

Doppler, the husband waited 20 years before attempting to complete a partition action begun after the parties divorced. The court
stated that because he had waited so long, his ex-wife was lulled into believing he had relinquished any rights to the property. The
court stated: “[I]t would work to her prejudice to allow Mr. Doppler to benefit from the increase in the property’s value during his
twenty years of inaction.” Doppler at 1106.
Here, it was incumbent on Wife to move her claim for equitable distribution forward. She did not do so for an unreason-

able period of time. Her inaction caused Husband to believe she had abandoned her claim and so he, and Tamara, bore the
costs of maintaining and improving the property. To allow Wife to assert a claim to the present value would work a great prej-
udice to Husband and Tamara. Accordingly, I applied the doctrine of laches and valued the Farm at the time of the parties’
divorce.
Likewise, the doctrine of laches is applicable to Wife’s belated assertion of rights in oil and gas rights associated with the real

estate. Husband and Tamara credibly testified they have no interest in drilling on their property and that doing so would jeopardize
their farming operation. (TR. 3/18 p. 118- 121). I found it would work a great prejudice to Husband and Tamara to allow Wife to
force them to drill on land on which they live and which she has ignored for seventeen years.
My June 10, 2015 Order, provides that, if in fact, Husband and Tamara do permit drilling and any profits are realized, Wife

is entitled to one third of those profits. I found Husband and Tamara credible on this issue, however. I do not think they are
motivated by money and profits and thus believe them when they say they do not intend to drill. I understand Wife’s skepticism
regarding this issue, especially since Wife and Husband explored the idea of exploiting mineral rights on the land in the past. (TR.
3/18 p. 13). This protects Wife should Husband decide to drill.
Wife complains that I applied the doctrine of laches to credit Husband for the $41,440.00 he paid to Wife in APL since her

remarriage in August of 2001. APL exists to put the parties on equal footing throughout the litigation. APL normally is extinguished
at the entry of a divorce decree, at which time it can convert to alimony if appropriate. Alimony customarily ends at remarriage.
Wife did nothing to advance her claims. Instead. she continued to deposit Husband’s check every month for fourteen years after

remarrying. She testified she used the APL payments to fund her retirement account, and requested reimbursement of the
attorney Fees she incurred in this litigation.
Husband testified he was told by the court that he had to continue to pay Wife. (TR. 3/18 p. 97-99, 104-105). I found Husband’s

testimony credible as to his belief that he had no choice. That Husband may have been foolish does not negate the fact that his APL
payments to Wife should have ended long before they did. The parties were together for 24 years and Husband paid APL for 20
years. I exercised my equitable powers to effectuate fairness here by providing him a credit for the years he continued to pay APL
after Wife had remarried.

Factual Errors
Wife asserts I erred by crediting Husband with expenditures made to prepare the real estate for farming operations “that

did nothing to enhance the value of the real estate” and “despite the fact that [Husband] admitted that the Farm has never made
a profit.”
I found Husband’s testimony regarding the work and money it took to improve the property into a working farm to be

credible. The profitability of the farming operation or lack thereof does not mean that Husband did not increase the value
of the land. I placed no monetary value on Husband’s labor, nor was he given any direct “credit” for the improvements.
Instead, I limited the value to which Wife was entitled to the Farm’s value at divorce. Wife agreed she was not entitled to
the improvements. (TR. 1/28 p. 14).
Wife also asserts it was error to assign Wife $10,504.50 for the auction of farm equipment as she realized, after cost of sale, only

$9,555.05. Upon review of the record and Wife’s exhibits. I find that Wife is correct in this regard and Husband’s equalization
payment should be increased by $949.45.
Wife also asserts it was error not give her credit for the value of two pieces of farm equipment which she left on the Farm in

1991. As there was no way to ascertain the condition of the equipment or its value, this was not error.
Except for my error in properly assigning the value of the auctioned farm equipment, Wife’s appeal should fail.

Tamara’s Cross-Appeal
Husband’s current spouse, Tamara, was joined as an indispensable party to this case because her property rights are neces-

sarily affected by the outcome of this matter. She cross appeals, claiming that the doctrine of laches and the doctrine of equitable
estoppel should have been applied to bar Wife’s claims altogether.
The doctrine of equitable estoppel arises when a party, “by acts or representations, intentionally or through culpable negli-

gence, induces another to believe that certain facts exist and that party relies and acts on such belief to his or her prejudice if
the former is permitted to deny the existence of such facts.” Appeal of McNelly, 553 A.2d 472, 477 (Pa. Cmmwlth. 1989).
“Equitable estoppel prevents one from doing an act differently from the manner in which another was induced by word or deed
to expect.” One who asserts equitable estoppel must prove the elements by clear, precise and unequivocal language. Bonds,
supra, at 278.
I found equitable estoppel did not apply to completely bar Wife’s claims for equitable distribution from being asserted in this

case because Husband was aware of the existence of certain facts and could have expected Wife’s actions to a limited degree. In
this case, not only did Husband list Wife’s claims as still pending in 1995, he again acknowledged the claims in 2012 by submitting
a Marital Settlement Agreement to Wife to resolve them. The only thing he could not have expected due to Wife’s delay was her
assertion of an interest in present value of the Farm or in mineral rights.
Likewise, I did not find that Wife’s inaction was enough to completely bar her claims from being asserted based on the doctrine

of laches, as set forth above. As described in detail above, the value I placed on the marital property was as I determined it likely
would have been had Wife moved her case forward appropriately seventeen years prior.
Because I essentially applied the doctrine of laches to the resolution of the claims, economic justice was effectuated between

all the parties. Tamara’s cross-appeal should fail.
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Conclusion
Both parties to this case were negligent in resolving this matter. Wife however, bears more of the responsibility as it was her

burden to move forward with her claims. I sit as a court of equity and exercised those equitable powers to divide the marital estate
in such a way that economic justice could be best effectuated at this late date.
Allowing Wife to sit on her rights for seventeen years, and then reappear to demand the fruits of Husband’s labors would have

been unfair to Husband. Likewise, providing Wife with nothing from the marriage in which she spent over twenty years of her life
would have been unfair to her. I divided their marital estate in the manner I might have in 1995.
My May 12, 2015 Order, as modified on June 10, 2015, should be affirmed but for the minor adjustment to Husband’s

equalization payment.

BY THE COURT:
/s/Bubash, J.

1 In 2004, two of the parcels were transferred from Husband to Husband and Tamara as tenants by the entireties.
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