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Commonwealth of Pennsylvania v.
Lamont Lane

Criminal Appeal—PCRA—Sentencing (Legality)—POSS/PWID—Mandatory Minimum—Alleyne Not Retroactive

PCRA petitioner unsuccessfully claims that the patent error in his sentencing order re: time credit renders his PCRA petition
timely filed.

No. CP-02-CR-0016893-2007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 12, 2016.

OPINION
This is an appeal by Petitioner, Lamont Lane, from an order entered on February 24, 2016 dismissing his Post Conviction Relief

Act Petition. On March 22, 2016 Petitioner filed a Notice of Appeal and Concise Statement of Matters Complained of on Appeal
setting forth the following:

“Whether Defendant must be re-sentenced at count 1 at CC200716893 without application of or regard for the mandatory
minimum sentence at 18 Pa.C.S. § 7508(a)(7)(i) as said statutory provision is unconstitutional—as violating his right to
trial by jury under Article I, Section 9 of the Pennsylvania Constitution and/or the Sixth and Fourteenth Amendments to
the United States Constitution—in its entirety?”

BACKGROUND
On November 9, 2010, Petitioner pleaded guilty to two counts of possession with intent to deliver a controlled substance and one

count of possession of a controlled substance. On August 18, 2011 Petitioner was sentenced to mandatory minimum sentence of
3-6 years for possession with intent to deliver pursuant to 18 Pa.C.S.A. §7508(a)(7)(i) with credit being given for the period from
February 22, 2008 to June 23, 2008 (122 days). On July 17, 2015 Petitioner filed a pro se Post Conviction Relief Act Petition. On
August 17, 2015 an order was entered appointing counsel. On August 24, 2015 Petitioner filed an Amended PCRA Petition. On
November 9, 2015 the Commonwealth filed an Answer to Amended PCRA Petition. On January 15, 2016 it was ordered that
Petitioner would receive an additional time credit for the periods of July 12, 2007 to July 27, 2007 (16 days) and June 24, 2008 to
December 9, 2008 (169 days). Petitioner was also put on notice of the court’s intent to dismiss his remaining PCRA claim as untimely.
On February 24, 2016 an order was entered dismissing Petitioner’s remaining PCRA claims. Petitioner filed a timely Notice of
Appeal on March 22, 2016.

DISCUSSION:
In his amended PCRA Petition, Petitioner asserted that at the time of sentencing the sentencing order failed to give him appro-

priate credit for time served from July 12, 2007 to July 27, 2007 (16 days) and from June 24, 2008 to December 9, 2008 (169 days).
Petitioner alleged that although the his petition was filed over 2.75 years after his judgment of sentence became final, the failure
to award the appropriate credit for time served is a patent error subject to correction at any time. Commonwealth v. Martz,
926 A.2d 514, 525 (Pa. Super. 2007) The Commonwealth, in its answer to the petition, agreed that there was patent error in the
sentencing order and further agreed that Petitioner was not properly given the time credit as alleged and consented to an order
granting the credit as requested. Therefore, the order of January 15, 2015 was entered granting the time credit but also notifying
of the intent to dismiss his PCRA petition as untimely as it was not subject to any of the exceptions to the one year time limitation
set forth in 42 Pa.C.S.A. § 9545(b)(1)-(2)

Petitioner asserts in his concise statement that he was entitled to be resentenced entirely because the mandatory minimum
sentence of 3 to 6 years imposed pursuant to 18 Pa.C.S.A. §7508(a)(7)(i) was an illegal sentence pursuant to Alleyne v. United
States, - - - U.S. - - -, 133 S. Ct. 2151 (2103) which held that any fact that increases the penalty for a crime is an ‘element’ that must
be submitted to the jury and found beyond a reasonable doubt. Alleyne, 133 S. Ct. at 2155. Consequently, the statute authorizing the
mandatory minimum sentence imposed on Petitioner was held unconstitutional. However, Petitioner also acknowledged that the
holding in Alleyne has not been held to be retroactive to cases on collateral review and, therefore, does not provide a basis for an
exception to the time limitation for filing a petition pursuant to 42 Pa.C.S.A. 9545 (b)(iii) which applies if the petitioner is assert-
ing a constitutional right that was recognized by the Supreme Court of the United States or the Supreme Court of Pennsylvania and
has been held by that court to apply retroactively.

In Commonwealth v. Miller, 102 A.3d 988 (2014), reargument denied (Dec. 5, 2014) the Court stated:

“Even assuming that Alleyne did announce a new constitutional right, neither our Supreme Court, nor the United States
Supreme Court has held that Alleyne is to be applied retroactively to cases in which the judgment of sentence had become
final. This is fatal to Appellant’s argument regarding the PCRA time-bar. This Court has recognized that a new rule of
constitutional law is applied retroactively to cases on collateral review only if the United States Supreme Court or our
Supreme Court specifically holds it to be retroactively applicable to those cases. Commonwealth v. Phillips, 31 A.3d 317,
320 (Pa.Super.2011), appeal denied, 615 Pa. 784, 42 A.3d 1059 (2012), citing Tyler v. Cain, 533 U.S. 656, 663, 121 S.Ct.
2478, 150 L.Ed.2d 632 (2001); see also, e.g., Commonwealth v. Taylor, 933 A.2d 1035, 1042 (Pa.Super.2007) (stating, “for
purposes of subsection (iii), the language ‘has been held by that court to apply retroactively’ means the court announcing
the rule must have also ruled on the retroactivity of the new constitutional right, before the petitioner can assert retroac-
tive application of the right in a PCRA petition[ ]”), appeal denied, 597 Pa. 715, 951 A.2d 1163 (2008). Therefore,
Appellant has failed to satisfy the new constitutional right exception to the time-bar.” Commonwealth v. Miller, 102 A.3d
988, 995-96 (2014), reargument denied (Dec. 5, 2014)

Petitioner argues, however, that his petition is not time barred and he is entitled to resentencing pursuant to Alleyne because
the correction of the patent error in the sentencing order, that is, giving him the additional time credit he requested, renders his
judgment of sentence “unfinal” and resets the time for him to file a timely PCRA petition. Petitioner relies on Commonwealth v.
Lesko, 15 A.3d 345 (2009) in support of his position. The Commonwealth argues, however, that Lesko does not apply because in
that case the defendant’s death sentence was completely set aside on federal habeas corpus review which required a new penalty
phase proceeding, however, the Court did not find that this provided a basis to initiate new PCRA proceedings. The Court in Lesko
discussed the issue presented to it as follows:
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“The novel question presented here may be phrased as: when a federal habeas corpus court sitting in civil collateral
review of a final Pennsylvania judgment directs coercive, limited relief in the form of ordering Pennsylvania authorities
to offer a convicted capital defendant a new penalty hearing, but does not purport to affect the underlying conviction or
final judgment in any other manner, does the federal order operate to reopen the untouched Pennsylvania judgment
concerning the verdict of guilt to serial collateral attack in state court. Lesko believes he is entitled to a fourth round of
review of his guilt phase as of right under the PCRA, as a consequence of the federal habeas order. Lesko’s theory, which
the PCRA court appears to have adopted, depends on his assertion that the 1981 judgment of sentence did not become
final until the conclusion of this Court’s direct review of his second penalty hearing, which followed the federal collateral
proceedings. Such a theory rests, in part, upon a view that collateral federal proceedings are but another step in the appel-
late review process; but that view fails to consider the actual and much more limited nature of such proceedings and their
effect on state court final judgments. Commonwealth v. Lesko, 15 A.3d 345, 360 (2011)

The Court, therefore, rejected the contention that Lesko was entitled to file additional PCRA proceedings stating:

“Having set forth our understanding of the terms and nature of the PCRA, the nature of federal habeas review of state
court convictions, and the limited role played by the lower federal courts in reviewing final state court judgments,
the answer to whether the federal civil collateral order entered in this case operates to reopen the final Pennsylvania
judgment concerning the verdict of guilt is clear. It does not.” Commonwealth v. Lesko, 15 A.3d 345, 365 (2011)

The Court further stated:

“In light of the nature of PCRA review, the limited effect of collateral federal proceedings on a final state criminal
judgment, and the nature of federal habeas relief, we conclude that Lesko’s “right” to first petition PCRA review is
necessarily confined to that part of the final Pennsylvania judgment that was disturbed by the federal habeas proceed-
ings. All other aspects of the original judgment remain as before—final.” Commonwealth v. Lesko, 15 A.3d 345, 366 (2011)
(Emphasis in original) 

Petitioner’s argument that a correction in a sentencing regarding the amount of time credit resets the time for filing a PCRA
petition is not supported by Lesko.

In the present case, the exercise of the authority to correct a patent error in the sentencing order by giving additional time
credit does not render the judgment of sentence unfinal and confer jurisdiction to entertain the Alleyne claim raised by Petitioner.
In Commonwealth v. Holmes, 593 Pa. 601, 615, 933 A.2d 57, 65 (2007) the Supreme Court addressed the issue of a trial court’s
ability to modify a sentencing order, absent jurisdiction, stating:

“We granted review in these two cases to consider the interaction between a statute limiting the period of time during
which a trial court may modify or rescind an order and the long-standing, inherent power of courts to correct patent
errors in orders. See Commonwealth v. Cole, 437 Pa. 288, 263 A.2d 339 (1970). The two cases under review herein demon-
strate a conflict in the application of authorities when trial courts attempt to exercise their inherent power to correct
orders by vacating illegal sentences despite the expiration of the modification period provided by 42 Pa.C.S. § 5505.
Because in both of these cases the errors in question were patent, we determine that the trial courts had jurisdiction to
correct the sentences. Commonwealth v. Holmes, 933 A.2d 57, 58 (2007)

After reviewing the circumstances under which the sentences were modified in each case, the Court concluded:

“Despite the different causes of the divestiture of jurisdiction, both cases fall within the limited class of cases amenable
to the exercise by a trial court of the inherent power to correct patent errors despite the absence of traditional jurisdic-
tion. As we have in the past, we hold today that the limits of jurisdiction enshrined in Section 5505 do not impinge on that
time-honored inherent power of courts.” Commonwealth v. Holmes, 933 A.2d 57, 65 (2007)

Therefore, although the sentencing order was correctly amended to grant the additional time credit as requested, Petitioner’s
PCRA petition was appropriately dismissed as untimely.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Lacy Colbert

Criminal Appeal—Suppression—Sufficiency—Robbery—2nd Strike—Alleyne—Anonymous Tip

Police telling defendant that they will arrest his wife is not coercion and will not invalidate confession.

No. CC 201409509. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 14, 2016.

OPINION
This is an appeal by Defendant, Lacy Colbert, after he was found guilty following a non-jury stipulated trial on February 16,

2016 of Robbery - Inflict Serious Bodily Injury in violation of 18 Pa.C.S. § 3701(a)(1)(i); Possession of Firearm Prohibited in
violation of 18 Pa.C.S. § 6105(a)(1); and Theft by Unlawful Taking in violation of 18 Pa.C.S. § 3921(a). Defendant was sentenced to
10 to 20 years for Robbery and concurrent sentences of 5 to 10 years for Possession of the Firearm Prohibited and 6 months to 12
months for Theft by Unlawful Taking. On February 17, 2016 Defendant filed a Notice of Appeal. On February 18, 2016 1925(b) an
order was entered directing Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P.
1925(b). On March 1, 2016 Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the following:
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a. Did the trial court err when it denied Defendant’s Motion to Suppress where evidence was obtained subsequent to an
anonymous tip, where Defendant’s custodial detention was illegal and where Defendant’s statement was not knowing,
intelligent and voluntary?

b. Did the trial court err when it denied Defendant’s Motion for Judgment of Acquittal relative to the Robbery Conviction
where there was sufficient evidence to prove that Defendant was the individual who committed the Robbery here in
question?

c. Did the trial court err when it denied Defendant’s Motion for a New Trial relative to the Robbery conviction where
there was insufficient evidence to prove that Defendant was the individual who committed the Robbery here in question?

d. Did the trial court err when it denied Defendant’s Motion for Judgment of Acquittal relative to the firearm conviction
where there was insufficient evidence to prove that Defendant was ever in possession of the firearm in question which
evidence of record demonstrated belonged to his wife?

e. Did the trial court err when it denied Defendant’s Motion for a New Trial relative to the firearm conviction where there
was insufficient evidence to prove that Defendant was ever in possession of the firearm in question which evidence of
record demonstrated belonged to his wife?

f. Are the “second strike” provisions of 42 Pa.C.S.A. § 9714 unconstitutional in light of United States Supreme Court’s
holding in Alleyne v. United States 133 S.Ct. 2151 (2013)?”

BACKGROUND
This matter arises out of the arrest of Defendant on July 7, 2014 after an armed robbery of a store in McKeesport, Pennsylvania.

Defendant filed an Omnibus Pretrial Motion seeking to disclose the identity of the person who supplied Defendant’s name as a
possible suspect and to suppress his statement given to police immediately after his arrest. At the suppression hearing held on
February 5, 2015, the Commonwealth presented the testimony of Officer Halaszynski of the McKeesport police department who
testified that immediately after Defendant’s arrest on July 7 he was taken to police headquarters where he was Mirandized and
signed a McKeesport Police Rights Warning Form acknowledging his rights. (T., p. 11) Defendant then gave a handwritten state-
ment describing his involvement in the robbery. (T., p. 13) The statement stated:

“Ms. Joe, I would like to humble (sic) apologize for my actions today. I have a drug & alcohol problem. You always treated
me fair. My attentions (sic) was never ment (sic) to hurt you or anyone else. I hope that one day you can forgive me for
my actions. I feel very rueful, but I got down on myself. I lossed (sic) my mom to cancer and I just need help. Please
understand that I feel very remorseful for what I did.” (Exhibit 2)

On cross-examination Officer Halaszynski acknowledged that at the time that Defendant was apprehended he was at his
wife’s residence and that a gun seized at that time was registered to Defendant’s wife. He also acknowledged that he indicated
to Defendant that it would be helpful to his wife if he cooperated and made a statement in order to exclude her from any
involvement in the crime. (T., pp. 14-15) Officer Halaszynski denied physically threatening or harming Defendant to obtain
his statement.

Defendant testified that the reason that he gave the statement was because Officer Halaszynski threatened to charge his wife
with obstruction of justice if he did not make a statement and admit to the robbery. (T., p. 17). Defendant acknowledged, however,
that he was read his Miranda rights and acknowledged that it was his handwriting, in part, that appeared on the written state-
ment. On February 10, 2015 an order was entered denying the motion to suppress and denying the request for the identity
of informant.

At trial it was agreed that the case would proceed as a stipulated non-jury trial and the Commonwealth admitted into evidence
Defendant’s record showing his prior conviction for felony robbery on June 9, 1999; the Consent to Search and Miranda Rights
Warning form executed by Defendant’s wife, Aneissa Colbert authorizing the search of Defendant’s residence; photographs of the
firearm and clothing found in Defendant’s residence; a Miranda Rights Warning Form signed by Defendant and Defendant’s
written statement; the video surveillance film and two still pictures taken from the video; and, the police incident reports prepared
by Officers Angert and Halaszynski. (T, pp. 11-13) The video surveillance showing the robbery was also played.

The police incident report prepared by Officer Halaszynski described his investigation and indicated that he was dispatched to
Jo’s Coffee Shop at 3100 Versailles Avenue at 9:30 a.m. on July 7, 2013 for an armed robbery. The information given was that the
suspect was described as a black male, 5’ 8” to 5’ 10”, approximately 270 lbs. with close cut hair. The suspect had a dark colored
scarf covering his head and was wearing a black t-shirt, blue jeans and was wearing tan boots. Officer Halaszynski interviewed the
victim who indicated that she was standing behind the counter of the store when the suspect walked in with a scarf over his head.
Although she told him to remove the scarf, the suspect ignored her and then pointed a small revolver at her and then walked behind
the counter and removed the currency from the counter drawer. The suspect then fled the store. The victim indicated that it
appeared that the actor was wearing a latex glove on one hand. Further, Officer Halaszynski noted that: “victim also stated that
she could see the actor’s face and stated that she knows the actor from coming into the store. The victim states that she does not
know this man’s name, but he comes in often and is approx. 40 years old.”

Officer Halaszynski further indicated that he viewed the security video of the robbery which confirmed the information given
by the victim, including the fact that the actor was brandishing a small revolver. Based on information received from an unidenti-
fied source, Officer Halaszynski:

“I looked up the name Lacy in our ALERT system and located a Lacy Lamar Colbert of 2715 Atchison Street. Lacy is a
43 year old and approximately 5’11” in height. Atchison Street is just a short few blocks away from Jo’s Coffee Shop.
I then looked up a photo of Lacy Colbert in JNET and discovered there was a very close resemblance to the actor in this
armed robbery.”

Officer Halaszynski then described that he and other officers proceeded to the Defendant’s address and after being admitted to
the house by Defendant’s wife, Defendant was discovered in a second floor bedroom where he was taken into custody. Defendant
then gave the written statement as described above. In addition, after obtaining consent to search the residence from Defendant’s
wife, the officers found a Titan Tiger .38 revolver tucked in a couch in the living room. Although the gun was not loaded, they also
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found a gun holster, two live .38 rounds, black/brown boots and one latex glove. In addition, located in the upstairs bedroom was
$63.00 and a dark green and white scarf that resembled the one used in the robbery to cover the actor’s head. In addition,
Defendant’s wife informed the officers that Defendant had come into the house around 10:00 o’clock wearing the blue jeans, the
black shirt and the boots. Finally, Defendant’s wife informed the officers that she was the owner of the gun and that it was
registered to her. After considering all of the evidence, Defendant was found guilty as set forth above.

DISCUSSION
In his concise statement, Defendant first alleges that it was error to deny his motion to suppress because his statement was

obtained subsequent to an anonymous tip, when his custodial detention was illegal and where his statement was not knowing,
intelligent and voluntary. Initially, it is clear that Defendant’s characterization of the information that the police received about
Defendant being a possible suspect as an “anonymous tip” is incorrect. In his report, Officer Halaszynski stated:

“I then received information that a possible suspect involved in this robbery is a black male by the name of ‘Lacy.’
The information received stated that Lacy is approx. 40 years old that has a heroin addiction. Information also stated
that Lacy lives close to Jo’s Coffee Shop.”

There is no indication that the source of the information was “anonymous” and, therefore, the law regarding the use of an anony-
mous sources to establish probable cause is not applicable. In addition, it is clear from the additional information developed by
Officer Halaszynski, that Defendant’s arrest was not based solely on an uncorroborated anonymous tip. On the contrary, it is clear
that based on the physical description of the suspect, who was known by sight to the victim; the video surveillance showing the
suspect; and, the known photographs of the Defendant obtained through JNET, that there was sufficient probable cause to arrest
Defendant.

Defendant also argued that the Commonwealth was required to disclose the identity of the “confidential informant.” However,
the disclosure of an informant is not required in all cases. The Commonwealth enjoys a qualified privilege to withhold the identity
of a confidential source. Commonwealth v. Roebuck, 681 A.2d 1279, 1283 n. 6 (1996). In order to overcome this qualified privilege
and obtain disclosure of a confidential informant’s identity, a defendant must first establish, pursuant to Pa. R. Crim. P.
573(B)(2)(a)(i), that the identity of the source is material to the preparation of the defense and that the request is reasonable. Only
after the defendant shows that the identity of the confidential informant is material to the defense is the trial court required to
exercise its discretion to determine whether the information should be revealed by balancing relevant factors, which are initially
weighted toward the Commonwealth. Commonwealth v. Herron, 380 A.2d 1228 (1977). In this case Defendant failed to demonstrate
how the disclosure of the source of his name as a possible suspect was material to his defense. This is especially true in light of
Defendant’s confession.

Defendant next contends that his statement as set forth above was not knowing, intelligent or voluntary. A defendant may waive
his Miranda rights, and agree to answer questions or make a statement. For a waiver to be valid, it must be knowing, voluntary,
and intelligent, that is, the waiver must be “the product of a free and deliberate choice rather than intimidation, coercion, or decep-
tion,” and “must have been made with a full awareness both of the nature of the right being abandoned and the consequences of
the decision to abandon it.” Commonwealth v. Miller, 664 A.2d 1310, 1322 (1995). The test for determining the voluntariness of a
confession and the validity of a waiver looks to the totality of the circumstances surrounding the giving of the confession.
Commonwealth v. Jones, 546 Pa. 161, 683 A.2d 1181, 1189 (1996). Some of the factors to be considered include: the duration and
means of interrogation; the defendant’s physical and psychological state; the conditions attendant to the detention; the attitude
exhibited by the police during the interrogation; and any other factors which may serve to a person’s ability to resist suggestion
and coercion. Commonwealth v. DeJesus, 787 A.2d 394, 402-03 (2001). In this case there is no evidence to suggest that Defendant
did not knowingly, voluntarily and intelligently waive his Miranda rights after being informed of those rights. There is no evidence
of coercive tactics being used or of any diminished physical or psychological capacity of Defendant. Defendant acknowledged that
he was informed of his Miranda rights and indicated that he completed the written statement. The fact that the police informed
him that his statement would clarify the issue of his wife’s involvement in the crime, if any, does not indicate that his statement
was coerced. Therefore, Defendant’s motion to suppress was appropriately denied.

Defendant next contends that it was error to deny his Motion for Judgment of Acquittal and Motion for a New Trial on the basis
that there was insufficient evidence that Defendant was the individual who committed the robbery. When reviewing a sufficiency
of the evidence claim the evidence must be viewed in the light most favorable to the Commonwealth, as verdict winner, to deter-
mine if there is sufficient evidence to enable a fact-finder to find every element of the crime charged beyond a reasonable doubt.
Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder to believe none, some or
all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984).
If the fact finder reasonably could have determined from the evidence presented that all of the necessary elements of the crime
were established, then that evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343
(1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)

Defendant’s argument that the evidence was not sufficient to establish his identity as the armed robber is clearly meritless. All
of the evidence set forth above, including his confession, establishes beyond a reasonable doubt his involvement in the robbery.
Although Defendant attempted to characterize his confession as just “an apology to Miss Joe (sic) from a man who told police he
has a severe heroin and alcohol addiction,” it is clear that his statement admitted his identity as the actor.

Defendant’s next argument is that the evidence was insufficient to prove that he was in ever in possession of “the firearm in
question which evidence of record demonstrated belonged to his wife.” Defendant was charged with a violation of 18 Pa.C.S.A.
§6105(a)(1), which provides in pertinent part:

“(1) A person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth.” 18 Pa.C.S.A. § 6105 (a)

In order to prove this charge, the Commonwealth was required to establish that Defendant had been previously convicted of a
statutorily enumerated offense that barred him from possessing a firearm, and that he had, indeed, possessed a firearm.
Commonwealth v. Jemison, 98 A.3d 1254, 1256 (2014). There is no dispute that Defendant had a previous conviction that would
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make him disqualify him under the statute. Defendant’s argument that the gun found in his residence “belonged” to his wife does
not negate the fact that the statute prohibits the possession and use of a firearm, not simply the ownership of it. Although the
evidence is more than sufficient to establish Defendant possessed and used his wife’s firearm, there was no requirement that the
Commonwealth establish that Defendant possessed and used that particular firearm in the robbery. In Officer Halaszynski’s report
he stated that: “Lacy also that the gun used in this robbery was not loaded. Lacy stated he walked into the store pointing the gun
and never spoke to the victim.” Defendant’s admission, along with all of the direct and circumstantial evidence, establishes
sufficient evidence to support Defendant’s conviction.

Finally, Defendant argues that the “second strike” provision of 42 Pa.C.S.A. §9714 is unconstitutional as a result of the United
States Supreme Court decision in Alleyne v. United States, 133 S.Ct. 2151 (2103) which held that any fact that increases the
penalty for a crime is an ‘element’ that must be submitted to the jury and found beyond a reasonable doubt. Alleyne, 133 S. Ct. at
2155. The applicability of Alleyne to the mandatory sentence provisions of §9714 was addressed in Commonwealth v. Reid, 117 A.3d
777 (Pa. Super. 2015) wherein the Court stated:

“In Alleyne, the Supreme Court of the United States held that the Sixth Amendment requires that any fact—other than a
prior conviction—that increases a mandatory minimum sentence for an offense must be submitted to the jury and proven
beyond a reasonable doubt. Importantly, Alleyne did not overturn prior precedent that prior convictions are sentencing
factors and not elements of offenses. Alleyne, 133 S.Ct. at 2160 n. 1; see also Almendarez–Torres v. United States, 523 U.S.
224, 243–44, 118 S.Ct. 1219, 1230–31, 140 L.Ed.2d 350 (1998). Section 9714 increases mandatory minimum sentences
based on prior convictions. See 42 Pa.C.S. § 9714(a)(1). Accordingly, this section is not unconstitutional under Alleyne.
See Alleyne, supra; see also Commonwealth v. Akbar, 91 A.3d 227, 239 n. 9 (Pa.Super.2014), appeal granted and order
vacated on other grounds, ––– Pa. ––––, 111 A.3d 168 (2015).” Commonwealth v. Reid, 117 A.3d 777, 784-85 (2015)

Therefore, there was no error in sentencing Defendant in accordance with §9714.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Robert Thomas, Jr.

Criminal Appeal—POSS/PWID—Suppression—Sufficiency—Probable Cause to Arrest—Totality of Circumstances

Evidence was sufficient to support the conviction for PWID where officer observes a hand-to-hand drug transaction.

No. CC 201211012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 13, 2016.

OPINION
This is an appeal by Defendant, Robert Thomas, after he was found guilty on July 9, 2015 after a non-jury trial of Possession

with Intent to Deliver a Controlled Substance in violation of 35 Pa.C.S. § 780-113(a)(30); Possession of a Controlled Substance in
violation of 35 Pa.C.S. § 780-113(a)(16); and False Identification to Law Enforcement in violation of 18 Pa.C.S. § 4914. Defendant
was sentenced on July 9, 2015 to 2 to 4 years incarceration and 5 years probation He was sentenced to one year probation for False
Identification to Law Enforcement. On August 10, 2015 Defendant filed a Notice of Appeal. On August 13, 2015 an order was
entered for Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b). On November
23, 2015 Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the following:

“A. The court erred in failing to grant the motion to suppress evidence seized from Mr. Thomas’ person insofar as the
police lacked probable cause to arrest him, and no reasonable suspicion to believe that he was armed; and therefore,
the subsequent warrantless search of his person and interrogation were unlawful pursuant to the Fourth Amendment
and Article 1, Section 8 of the Pennsylvania Constitution; and any evidence obtained pursuant to the unlawful arrest
and search constituted the “fruit of the poisonous tree”. In addition, the police lacked probable cause to seize the
vehicle at the scene and order a passenger to pit out the contents of his mouth; and any evidence obtained pursuant
to the unlawful seizures.

B. The evidence was insufficient to support the convictions of Possession with Intent to Deliver a Controlled Substance
and Possession of a Controlled Substance insofar as the Commonwealth failed to prove beyond a reasonable doubt that
the drugs found in the possession of another male who was in the vehicle nearby, were in the possession of Mr. Thomas,
and/or that Mr. Thomas gave the drugs to the other male in the vehicle stopped by the police. The police were more
than 100 yards away when Mr. Thomas allegedly approached a vehicle, could not have seen any exchange of items
between Mr. Thomas and a passenger of the vehicle, or at least could not have seen whether and what items were
exchanged. No fingerprints of DNA were offered into evidence to link the drugs found on the passenger of the
vehicle to Mr. Thomas. In addition, the Commonwealth did not establish any credentials of the officer who testified
with regard to the cost of the heroin at the time, or offer any basis for the officer’s testimony that he identified the
square packets he claimed he saw in Mr. Thomas’ hand as heroin.”

BACKGROUND
This matter arises out of Defendant’s arrest on August 14, 2012 after he was observed by undercover police officers selling

drugs. Defendant filed a motion to suppress on the basis that the police lacked probable cause to arrest him. At the suppression
hearing the Commonwealth presented the testimony of Officer William Mudron who testified that on August 14, 2012 he was work-
ing with other officers in an Impact Squad in plain clothes and in an unmarked vehicle. At approximately 5:25 p.m. he was on patrol
in the 200 block of Hammond Street in the City of Pittsburgh. Officer Mudron described the area as:
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“That area’s known as a high drug trafficking area. We made numerous arrests in that location prior to and conducted
search warrants on residences in that block, that particular block. At that time we set up in an alleyway to do
surveillance on a vehicle that was sitting there.” (T., p. 5)

Officer Mudron testified that he has made numerous drug arrests in the past and that he had specialized training in drug inves-
tigations, having gone through “Top Gun,” which he described as “the best training you can get in PA in reference to narcotics.”
(T., p. 9)

Officer Mudron testified that the officers were in the alley when they observed a vehicle parked along Hammond Street for
approximately five to seven minutes. As he was watching the vehicle a black male, later identified as Defendant, began walking
towards the officers’ vehicle, which was similar in color to the parked vehicle which was under surveillance. Defendant at first
walked towards the unmarked police vehicle and then continued towards the vehicle parked on Hammond Street. Officer Mudron
testified:

“There was two males [in the vehicle] facing up Hammond. He walked to the passenger’s side, which was out in the
roadway. At that time he reached out of his right pocket, handed the passenger four square baggies, which were white.
To us we know it to be heroin. At that time he gathered cash, an unknown amount of cash at that time from the
passenger and placed that cash into his left pocket. He began walking away from that passenger window back up
Hammond.” (T., p. 6)

Officer Mudron testified that upon observing the transaction they immediately pulled their police vehicle out of the alley and
Officer Mudron then confronted Defendant and arrested him. Officer Mudron testified:

“I immediately placed Mr. Thomas into handcuffs, explained to him, you know, he was going to be under arrest.
We watched him just do the deal.” (T., p. 7)

While Defendant was being placed under arrest, the other officers approached the passenger of the vehicle and determined that
the passenger had white stamp bags of heroin in his mouth. The passenger spit the stamp bags out, which were recovered by the
police. (T., pp. 7-8)

In a search incident to the Defendant’s arrest, Defendant was found in possession of $771 in currency from his right pocket, an
iPhone 4 and in his left pocket were two additional twenty dollar bills. Officer Mudron testified that $40.00 was consistent with the
amount of what four bags of heroin would cost. (T., p. 9) Officer Mudron testified:

“At that particular time in the Sharadan (sic) area, bags of heroin were selling for approximately $10 apiece. The
money recovered from the defendant’s left pocket was $40. The amount of heroin recovered was four bags, which
would be consistent with how much it would cost to buy a bag or four bags of heroin at that time in 2012.” (T. pp. 9-10)

Officer Mudron also testified that upon Defendant’s arrest he gave a false name, using the name of another individual who
Officer Mudron had previously arrested and, therefore, knew that Defendant had given a false name. (T., p., 10) Defendant even-
tually gave his correct name and date of birth. It was stipulated that the items recovered and tested were, in fact, heroin. (T., p. 10)

On cross-examination Officer Mudron testified that the police vehicle was approximately 75 to 100 feet away from the parked
vehicle when he observed the transaction between Defendant and the occupant of the vehicle. (T., p. 15) Officer Mudron reiterated
that despite the distance he was definitely able to observe the transaction including the small packages of white material in that
Defendant handed to the passenger in the vehicle. Officer Mudron testified as follows:

“Q. What are you having us believe? That he turned his and - -

A. He reached into his right pocket, pulled it out of his right pocket and handed it like he would hand a dollar bill to some-
body. He didn’t at any time reach into his pocket with a fist. he would have never been able to reach into his pocket.
He handed it like a dollar bill to the passenger of the vehicle, and the passenger then exchanged the money with him.

Q. My question to you is, where is it that you would have seen it? Was it in his hand or in the hand of the passenger?

A. It was in the defendant’s hand.

Q. Okay. Is this when he’s extending his hand out toward the passenger?

A. That’s correct. Before it ever meets the window. 

Q. Okay. You see four packets? Is that what you’re telling us?

A. I saw white square packets. I couldn’t see four.

Q. You didn’t know what they were, did you?

A. I knew they were consistent with heroin.

Q. I know what you thought and suspected, that they were consistent with something, but you didn’t know what they were,
did you? In all honesty, you put in your report you didn’t know?

A. Yeah, believing it was heroin.

Q. Believing, but you didn’t know?

A. All the things coming together, I believed it to be a heroin drug deal.

Q. All the things coming together? What’s that? A black male meeting a white male?

A. No. The totality of the circumstances.” (T., pp. 22-23)

At the conclusion of the hearing, Defendant argued that Officer’s Mudron’s testimony was not credible because from his obser-
vation point approximately 75 to 100 away from the parked vehicle, he could not have observed stamp bags in Defendant’s hand
or identify what was being handed to the occupant of the vehicle and, therefore, there was no probable cause to arrest Defendant.
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After consideration of all the evidence the motion to suppress was denied on the basis that the credible evidence and the totality
of the circumstances, including Officer Mudron’s training and experience, supported a finding that there was probable cause to
arrest Defendant. (T., p.

Subsequent to the denial of the suppression motion a stipulated non-jury trial was held. After an appropriate colloquy in which
Defendant acknowledged his right to a jury trial the testimony from the suppression hearing was incorporated into the non-jury
trial record. (T., pp. 36-41) Defendant’s prior criminal record was also admitted into evidence. Defendant was found guilty and
sentenced as set forth above. Defendant filed the instant appeal.

DISCUSSION:
In his concise statement Defendant first raises the claim that it was error to deny his motion to suppress because there was no

probable cause to arrest him. The facts in this case are very similar to the facts in Commonwealth v. Thompson, 985 A.2d 928 (2009)
in which the Supreme Court addressed the issue of a police officer’s experience in determining whether or not probable cause
existed to arrest after observing a suspected on street drug transaction. The Court in Thompson stated that facts as follows:

“On January 21, 2005, in the evening, Philadelphia Police Officer Orlando Ortiz was on duty in the 2400 block of
Leithgow Street. Officer Ortiz knew the neighborhood as a high crime area in which narcotics, and specifically heroin,
regularly were sold. The area was designated by the Philadelphia Police Department as an “Operation Safe Streets”
neighborhood. Officer Ortiz, a nine-year veteran of the police force, and his partner, Officer Correa, were in plain-
clothes and driving an unmarked vehicle. Officer Ortiz saw a car parked by the sidewalk and observed Appellant
standing in the street by the driver’s side door. Officer Ortiz watched Appellant hand the male driver some money and
saw the driver give Appellant a small object in return. Based on what he saw on the street and what he knew, includ-
ing the fact that he had made several hundred narcotics arrests of this very type, Officer Ortiz believed the men were
engaged in a drug transaction. Officer Ortiz stopped Appellant and recovered from his pocket a packet of heroin.
Officer Correa approached the driver and ultimately recovered two packets of heroin from his hand and an additional
14 packets from his person. Commonwealth v. Thompson, 985 A.2d 928, 930 (2009)

The Court referenced the well recognized standards related to finding probable, stating:

The parties agree that police were required to have probable cause in order to stop, seize, and search Appellant in the
manner they did. Thus, we apply the well-established legal standard that governs this matter. Probable cause is made
out when “the facts and circumstances which are within the knowledge of the officer at the time of the arrest, and of
which he has reasonably trustworthy information, are sufficient to warrant a man of reasonable caution in the belief
that the suspect has committed or is committing a crime.” Commonwealth v. Rodriguez, 526 Pa. 268, 585 A.2d 988, 990
(1991). The question we ask is not whether the officer’s belief was “correct or more likely true than false.” Texas v.
Brown, 460 U.S. 730, 742, 103 S.Ct. 1535, 75 L.Ed.2d 502 (1983). Rather, we require only a “probability, and not a prima
facie showing, of criminal activity.” Illinois v. Gates, 462 U.S. 213, 235, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983) (citation
omitted) (emphasis supplied). In determining whether probable cause exists, we apply a totality of the circumstances
test. Commonwealth v. Clark, 558 Pa. 157, 735 A.2d 1248, 1252 (1999) (relying on Gates, supra). Commonwealth v.
Thompson, 985 A.2d 928, 931 (2009)

After examining various cases dealing with the issue of the factors to be considered in determining whether or not probable cause
existed to arrest related to a suspected on street drug transaction, including its 2008 decision in the Commonwealth v. Dunlap, 941
A.2d 671 (2008) cert. denied, — U.S. —, 129 S.Ct. 448, the Court concluded that:

Upon review of the various Dunlap expressions, we recognize the logic and soundness of Justice Saylor’s concurring
opinion and so hold that “a police officer’s experience may fairly be regarded as a relevant factor in determining prob-
able cause.” 941 A.2d at 679 (Saylor, J., concurring). We caution, however, that an officer’s testimony in this regard
shall not simply reference “training and experience abstract from an explanation of their specific application to the
circumstances at hand.” Id. at 681 (Saylor, J., concurring). As the Dunlap majority itself observed, “a court cannot
simply conclude that probable cause existed based upon nothing more than the number of years an officer has spent
on the force. Rather, the officer must demonstrate a nexus between his experience and the search, arrest, or seizure
of evidence.” Dunlap, 941 A.2d at 676. Indeed, a factor becomes relevant only because it has some connection to the
issue at hand. The very foundation of the Gates totality test is the recognition that all relevant factors go into the
probable cause mix. Commonwealth v. Thompson, 985 A.2d 928, 935 (2009)

After considering all of the appropriate facts and circumstances the Court concluded that probable cause did exist for the arrest,
stating:

Because we have determined that a police officer’s experience may be fairly regarded as a relevant factor in deter-
mining probable cause, and due to the presence of additional factors in support of Officer Ortiz’s conclusion that
he was witnessing a drug transaction, we find no error in the Superior Court’s conclusion that probable cause was
present in this case. We do not base our decision solely on Officer Ortiz’s experience and the connection he articulated
between that experience and what he observed. We also rely on the fact that the transaction at issue occurred in the
nighttime hours, on the street, in a neighborhood that the police department selected for the “Operation Safe Streets”
program. We conclude that the Superior Court properly upheld the denial of suppression in this case and properly
affirmed the judgment of sentence. Commonwealth v. Thompson, 985 A.2d 928, 936-37 (2009)

In this case, Officer Mudron, testified that he had two and half years experience on the Impact Squad, which is referred to as
Unit 99, and that the majority of the work is related to narcotics investigations. He had also undergone training at “Top Gun,”
which he described as the “best training you can get in PA in reference to narcotics.” He made numerous prior drug arrests and
the area where Defendant was arrested was known to him as a “high drug trafficking area” in which he had made numerous arrests
and he had conducted searches for drugs activity on the same block of Hammond Street where the vehicle in question was under
surveillance. He observed Defendant approach the vehicle that had been sitting parked on Hammond Street for several minutes
and watched as Defendant took small white packages from his right pocket, hand them to the passenger and receive cash in
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exchange before walking away from the vehicle. Despite Defendant’s argument to the contrary, Officer’s Mudron’s testimony
concerning his observations of the transaction was credible. His testimony established a nexus between his experience as a trained
narcotics officer, the location of the transaction and Defendant’s involvement in the transaction, as described, to lead to the
conclusion that probable cause existed to arrest Defendant.

Defendant next contends that the evidence was insufficient to support the conviction of Possession With Intent to Deliver or
Possession of Controlled Substance because the Commonwealth failed to prove that the drugs found in the possession of the
passenger were in the possession of Defendant or that Defendant gave the drugs to the passenger in the vehicle. When reviewing
a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the Commonwealth, as verdict
winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the crime charged beyond a
reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder to believe
none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485
A.2d 1102 (1984). If the fact finder reasonably could have determined from the evidence presented that all of the necessary
elements of the crime were established, then that evidence will be deemed sufficient to support the verdict. Commonwealth v.
Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)

Defendant argues that Officer Mudron was more than 100 yards away and could not have seen what the items were that were
exchanged between Defendant and the passenger of the vehicle. Initially, it is noted that, in fact, Officer Mudron testified that he
was only 75 to 100 feet away, not a 100 yards, and had a clear view of the exchange and noted that there were small white packets
that were being exchanged between Defendant and the passenger. He also testified that he saw the passenger hand money to the
Defendant. Immediately upon the exchange of the funds the police apprehended Defendant, as well as the passenger, and four
stamp bags of confirmed heroin were recovered from the passenger’s mouth. Officer Mudron credibly testified that $40.00 was
recovered from Defendant’s left pocket, the same pocket in which he saw the cash being placed during the transaction that he
had just witnessed. He also testified that this was was consistent with the price of the four stamp bags of heroin recovered from
the passenger. This evidence is clearly sufficient to establish that Defendant was in possession of the heroin and sold it to the
passenger in the vehicle. The fact that there were no drugs or drug paraphernalia found on Defendant at the time of the arrest does
not negate the fact that the evidence, and all reasonable inferences therefrom, indicates that Defendant had both possessed and
sold the heroin to the passenger in the vehicle. In addition, the fact that there were no fingerprints or DNA evidence offered to link
the drugs found on the passenger to Defendant is irrelevant. It is recognized that the mere absence of DNA on tested items is not
conclusive evidence that a Defendant may not have been involved in the crime. As noted in Commonwealth v. Conway 14 A.3d 101,
(Pa. Super. 2011), reargument denied (Mar. 16, 2011), appeal denied, 29 A.3d 795 (2011) “In DNA, as in other areas, an absence of
evidence is not evidence of absence.”

Finally, as to Defendant’s contention that the Commonwealth did not establish any credentials of the officer who testified with
regard to the cost of the heroin, this assertion is contradicted by the evidence. Officer Mudron testified concerning his experience
in narcotics investigations and arrests as set forth in detail above and it was Officer Mudron who testified as to the cost of the
heroin. Therefore, based on all the evidence it is clear that the Commonwealth met its burden of proving the charges of Possession
With Intent to Deliver and Possession of a Controlled Substance.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Steven Edward Scales

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Homicide—Alibi Witness—Confession Recantation

PCRA petitioner’s testimony is deemed incredible relating to the failure to call an alibi witness at trial.

No. CC 201002213. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 18, 2016.

OPINION
This is an appeal by Petitioner, Steven Edward Scales, from an order entered on February 23, 2016 dismissing his PCRA Petition.

Petitioner filed a Pro Se PCRA Petition on January 5, 2015. On April 6, 2015 an Amended PCRA Petition was filed. On July 8, 2015
the Commonwealth filed a response acknowledging that an evidentiary hearing was necessary. On February 22, 2016 a PCRA hear-
ing was held. On February 23, 2016 an order was entered dismissing the PCRA Petition. On March 2, 2016 Petitioner filed a Notice
of Appeal to the Superior Court. On March 8, 2016 an order was entered directing Petitioner to file his Concise Statement of Matters
Complained of on Appeal. On March 28, 2016 Petitioner filed his Concise Statement, which set forth the following:

“a. The PCRA Court erred or abused its discretion in failing to grant Petitioner a new trial based on a properly pled,
preserved and supported IAC claim involving trial counsel’s failure to call an alibi witness, Qwenda Reed, an alibi
witness who was known to trial counsel, ready, willing and available to testify at trial and where the failure of trial
counsel to call the alibi witness was prejudicial to Petitioner entitling him to relief; and,

b. The PCRA Court erred or abused its discretion in dismissing the PCRA where, Qwenda Reed, an alibi witness would
have been able to provide credible testimony, supported by evidence of record, exculpatory in nature, that would
exonerate Petitioner in his involvement in the shooting outside of the Traveler’s Club in the early morning hours of July
14, 2000, thereby creating an issue of material fact which warrants Petitioner a new trial; and,

c. The PCRA Court erred or abused its discretion in dismissing Petitioner’s PCRA matter if the matter was dismissed as
a result of the Court making a credibility determination regarding the alibi witness, Qwenda Reed, since Petitioner has
surmounted the prongs of a properly pled and supported IAC claim entitling him to a new trial where a jury would hear,
weight and assess the testimony and credibility of the available alibi witness.”
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BACKGROUND
This matter arises out of Petitioner’s conviction of third degree murder, attempted homicide, criminal solicitation, aggra-

vated assault, persons not possess a firearm, carrying a firearm without a license and criminal conspiracy as a result of a shoot-
ing that occurred on July 14, 2000 outside the Traveler’s Club in the Homewood/East Liberty area of the City of Pittsburgh
which resulted in the death of Timothy Raines and the wounding of Kenya Simpson. Despite the fact that there were several
witnesses in the area time of the shooting the actor or actors were not identified at that time. In January 2009, detectives work-
ing on the case were contacted by an attorney for an alleged witness, Allen White, who was incarcerated at the time. The detec-
tives subsequently interviewed White who informed them that he witnessed the shooting and saw Sean Greene (nicknamed
“Elbows”) shoot both Raines and Simpson. Shortly thereafter the detectives interviewed Simpson, who was serving a federal
prison sentence in Loretto, Pennsylvania for drug trafficking. In a taped statement, Simpson also told detectives that it was Sean
Greene who shot him and Raines outside the Traveler’s Club. Simpson also indicated that only months before the shooting
outside the Traveler’s Club, Greene, Defendant and third person had also shot him while he stood outside Joe’s Bar in the East
Liberty area of the City.

In August of 2009 Petitioner, who was then incarcerated on unrelated offenses, contacted law enforcement and indicated that
he wanted to speak to detectives concerning the shooting. The detectives made arrangements to interview Defendant and during
a taped interview on August 5, 2009, Defendant implicated himself in the Traveler’s Club shooting, which killed Raines and
wounded Simpson. As a result their investigation, including Defendant’s confession, Defendant and Greene were charged for
their roles in Raines’ death and Simpson’s wounding. At trial the Commonwealth presented extensive evidence, including
Petitioner’s recorded confession.

In his defense, Petitioner testified that when he gave the statement implicating himself in the Travelers’ Club shooting, he
was serving a 21 year sentence for drug dealing. He contended that he learned some basic facts about the shooting from Simpson
himself, when they were both incarcerated in Loretto, and that he decided to give a false statement to the detectives implicating
Greene, and thus himself, in an ill-conceived and misguided attempt to appear to be cooperating with authorities. Petitioner
contended that he believed his cooperation could be used to negotiate an early release from prison. Petitioner recanted his
confession, contending it was a complete lie, and testified that he was never involved with Simpson, who was the apparent target
of the shooting, and had no reason to want him killed..

Petitioner also presented the testimony of an attorney who had represented him in other criminal charges, who testified that
Petitioner had attempted to obtain a sentence reduction during his earlier prosecution for drug charges by providing information
about other drug dealers. (T., pp. 230-233) Although this had been unsuccessful, Petitioner contended this evidence demonstrated
that he knew that providing incriminating evidence about others could be used to negotiate a reduced sentence.

Prior to trial Petitioner had filed a notice of alibi defense pursuant to Pa.R.Crim.P. 573 in which Qwenda Reed, who was his girl-
friend at the time, was identified as an alibi witness. The notice indicated that Reed would testify that during the late night hours
of July 13, 2000 through the early morning hours of July 14, 2000, the time during which the Commonwealth contended Petitioner
was in the area of the Travelers’ Club, Petitioner was with Reed at their apartment celebrating their one year anniversary.1

Although there were indications during the trial that Petitioner would call Reed to testify, Petitioner rested after his testimony,
without Reed being called to testify. Petitioner was found guilty as set forth above and his conviction was affirmed by the Superior
Court on February 11, 2013.

In his PCRA Petition Petitioner alleged that trial counsel was ineffective for failing to call Reed to present her alibi testimony.
Petitioner attached Reed’s Affidavit indicating that she would have testified that Petitioner was with her on July 13, 2000 from
9:00 p.m. until the next morning, July 14, 2000. She indicated that she was having complications with her pregnancy and the
Petitioner never left her on the 13th or 14th of July. She further indicated that she was present at the Petitioner’s trial waiting to
testify but trial counsel never called her to testify.

At the PCRA hearing held on February 22, 2016, Petitioner’s trial counsel, Kirsha Weyandt Trychta, who acknowledged that she
was aware of Reed as an alibi witness and that she was available throughout the trial and prepared to testify. (T., pp. 7-8) Counsel
further acknowledged that “up until the very last minute we anticipated calling her as a witness.” (T., p. 9) As to the significance
of Reed’s testimony, she acknowledged that it would have contradicted the evidence presented by the Commonwealth stating:

“The Commonwealth presented that Mr. Scales, although not the shooter, had to be near the scene of the crime at the time
that the homicide occurred. She would have testified that he was at home with her at that time.” (T., p. 11)

On cross-examination counsel testified that Petitioner was actively involved in the preparation of his defense. She testified that
at the conclusion of Petitioner’s testimony they discussed presenting the testimony of the alibi witnesses. (T., p. 14) She acknowl-
edged that she may have suggested that the other alibi witness, Jouelle Davis, might make a poor witness. (T., p. 15) As to the
decision to not call Reed as a witness, trial counsel testified as follows:

“Q. Do you recall if Ms. Reed changed her mind about wanting to testify at any point during the trial?

A. My recollection is that something happened towards the very end of the trial out in the hallway. I can’t remember
specifically what it was, but I believe she got cold feet or — something happened, and Mr. Scales and she decided that
would not be what they wanted to do anymore.

Q. Okay. So that occurred at some point towards the end of the trial?

A. Towards the very end of the trial, yes.

Q. She and Mr. Scales decided that she would not testify?

MR. PATTERSON: I’m going to object. I believe that is not what was testified to.

Q. Okay. Can you - - 

THE COURT: What exactly happened?

A. She went out in the hall. Her and I think Ms. Davis was still here and maybe some family members of his as well, and
then they came back in really flustered.
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MR. PATTERSON: I’m going to object unless Ms. Trychta heard this and knows exactly what happened. If she’s
speculating here, obviously it’s --

THE COURT: She’s just saying they went out in the hall and then came back in; right?

THE WITNESS: Yes. I don’t know what happened in the hall, but they came back in.

THE COURT: What happened when they came back in?

THE WITNESS: They were all worked up.

Q. Okay.

A. And at that point. I don’t remember why, and then I remember that something happened because I actually told the
intern to then go stand in the hallway to just have someone other there should future incidents occur.

Q. Observe what would happen?

A. Yes. And I believe once that happened, whatever it was at that point, either she refused to testify or Mr. Scales said,
‘Never mind. I don’t want her to testify.’ There was some change in course of action at that point. (T., pp. 16-18)

In addition, counsel testified:

THE COURT: But this wasn’t a trial decision on your part to call the alibi witness?

THE WITNESS: It would have been a mutual decision we made together, to the best of my recollection.

THE COURT: In other words, you didn’t instruct him not to call her?

THE WITNESS: I don’t believe I would have done that, no.” (T., p. 19)

Reed was called to testify at the PCRA hearing and confirmed that she was prepared to testify as alibi witness as offered and
that she was present and willing to testify. Specifically concerning the decision not to testify, she testified:

“Q. There was some testimony about some intimidation or some issue that took place in the hallway.

MS. PETTIT: Objection, Your Honor. I don’t believe there was any testimony about intimidation.

THE COURT: Yeah. I agree. Rephrase the question. You can ask her what happened.

Q. Did something happen in the hallway that would have caused you not to want to be an alibi witness?

THE COURT: He’s talking about during the trial. Did something happen out in the hallway? Was there a discussion or
something?

THE WITNESS: There was a discussion.

Q. As a result of that discussion, did you not want to be an alibi witness?

A. No.” (T., pp. 29-30)

Reed further testified that the only explanation given her as to why she was not called as a witness was “all she [trial counsel] said
was my statements could only hurt him.” (T., p. 38)

Petitioner also testified that it was his belief that Reed was to testify as an alibi witness.

Q. Do you remember any discussions with Ms. Trychta about the alibi witness late in the trial?

A. Not late trial. Middle of the trial I told her to present my alibi witness, Qwenda Reed and Jewel (sic) Davis, and she
said she would.

Q. Was there any discussion about not calling them, not calling Qwenda Reed?

A. No, there wasn’t. They both was supposed to be the alibis. Well Qwenda Reed was supposed to, actually. (T., p. 44).

DISCUSSION
In order for Petitioner to be entitled to relief on the basis that trial counsel was ineffective, Petitioner must show by a prepon-

derance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the
truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Brady, 741
A.2d. 758, 763 (Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit; (2) that counsel
had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there is a reasonable
probability that the outcome of the proceedings would have been different, that is, that the petitioner was prejudiced by the alleged
ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is presumed to be effective and the
burden rests with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d 973, 975 (1987), Commonwealth
v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to meet any one of these three prongs,
he is not entitled to relief. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990) 

When raising a claim of ineffectiveness for the failure to call a potential witness, a petitioner satisfies the performance and
prejudice requirements by establishing that: (1) the witness existed; (2) the witness was available to testify for the defense; (3)
counsel knew of, or should have known of, the existence of the witness; (4) the witness was willing to testify for the defense; and
(5) the absence of the testimony of the witness was so prejudicial as to have denied the defendant a fair trial. Commonwealth v.
Sneed, 45 A.3d 1096, 1108–09 (Pa.2012), Commonwealth v. Wantz, 84 A.3d 324, 331 (2013)

In the present case there is no dispute that the witness existed, the witness was available to testify during the course of the trial
and that trial counsel knew of the existence of the witness. Trial counsel credibly testified that she expected Reed to testify but
that as a result of some incident or “discussion” in the hallway just prior to her testimony, Petitioner made the decision, that Reed
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would not testify. Reed acknowledged that there was a “discussion” of some kind but offered no explanation as to what occurred.
She testified she remained willing to testify as an alibi witness at trial but that trial counsel did not call her stating only that her
testimony would hurt Petitioner’s case. Interestingly, Petitioner gives even less explanation as to why Reed did not testify.
Petitioner contends that in the middle of the trial he told trial counsel to present Reed’s testimony and expected her to be called.
Petitioner denies that there was any discussion about not calling Reed to testify. However, Petitioner offered absolutely no
testimony as to what transpired between him and his trial counsel when he realized, during the trial, that Reed’s testimony was
not being presented. Trial counsel testified that Petitioner was active in the preparation of his case and Petitioner understood the
criminal trial system enough to believe that he could possibly negotiate a reduction in his existing sentence by cooperating with
the Commonwealth in prosecuting a crime. In fact, accepting Petitioner’s defense, he was willing to concoct a scheme to implicate
himself in a crime that he did not commit in order to make it appear that he had information that would be helpful to the
Commonwealth. Yet Petitioner offers no testimony about what happened when he realized that counsel was not presenting Reed’s
testimony. Petitioner now simply asserts that when his trial counsel suddenly decided not to call what he believed to be a key alibi
witness, there was no discussion with his counsel as to why the witness was not called. Petitioner’s testimony at the PCRA
hearing lacks credibility as it offers no explanation whatsoever as to what occurred between him and his counsel when Reed did
not testify when she was in the courthouse and allegedly ready to testify. By comparison, trial counsel’s testimony is credible that
after Petitioner’s testimony she discussed with him whether or not to call Reed. While trial counsel was unable to specifically
identify what occurred, she was certain that “something happened” and Petitioner and Reed determined that she did not want to
testify. Trial counsel credibly testified that she conferred with Petitioner and Petitioner ultimately told her, “Never mind. I don’t
want her to testify.” Therefore, there is no evidence that the fact that Reed did not testify was the result of any ineffectiveness of
trial counsel.

Petitioner has also failed to establish that he was prejudiced by the fact that Reed did not testify. In order to be entitled to relief
Petitioner must establish that the absence of the testimony of the witness was so prejudicial as to have denied him a fair trial.
Petitioner’s recorded confession unequivocally implicated him in the shooting. It is highly unlikely that the presentation of his
girlfriend’s testimony that he was with her on the night of the murder, without other substantial corroborating evidence, would
have affected the outcome of the trial. Therefore, Petitioner’s PCRA petition was appropriately dismissed.

BY THE COURT:
/s/Todd, J.

1 The notice of alibi also identified a witness, Jouelle Davis, who would have testified that Petitioner was with her on March 15 and
16, 2000. These dates were potentially relevant as the Commonwealth intended to possibly introduce evidence of other wrongs or
criminal acts on these dates allegedly committed by Petitioner. Davis’ proffered alibi testimony is not relevant to this appeal.

Commonwealth of Pennsylvania v.
Rodney Howard

Criminal Appeal—Homicide—Suppression—6th Amendment—Jailhouse Witness—Credibility—Agent of Prosecution

An implied understanding between informant and prosecution makes the informant an agent of the government;
suppression of uncounseled statements is warranted.

No. CC 201413050. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 19, 2016.

OPINION
This is an appeal by the Commonwealth from an order entered on November 3, 2015 granting Defendant’s Motion to Suppress.

On November 9, 2015 the Commonwealth filed a Notice of Appeal. On November 18, 2015 an order was entered directing the
Commonwealth to file a Concise Statement of Matters Complained of on Appeal. On November 25, 2015 the Commonwealth filed
its Concise Statement which set forth the following:

“1. Whether the trial court erred in finding that Daniel Ray’s testimony regarding statements made by Rodney Howard,
Sr. was inadmissible hearsay and not within either the excited evidence or present impressions exceptions to the rule?

2. Whether the trial court erred in finding that the Commonwealth’s proffered jailhouse witness was acting as an agent
of the government when he obtained exculpatory statements from Defendant, in violation of Defendant’s Sixth
Amendment right to counsel?

3. Whether the trial court’s finding that the Commonwealth had previously found the jailhouse witness unreliable in an
unrelated case renders him wholly unreliable and, therefore, renders him ineligible to testify in the instant case?”

BACKGROUND
Defendant, Rodney Howard, was charged with criminal homicide and person not to possess a firearm as a result of the

shooting the death of Hosea Davis on January 20, 2014. Defendant was arrested on September 18, 2014. Defendant’s preliminary
hearing took place on September 26, 2014 at which time he was represented by counsel. Counsel then entered his appearance for
Defendant on October 28, 2015. After his arrest and while in the Allegheny County jail awaiting trial and also later in a federal
facility in Ohio, Defendant came into contact with another inmate, Kendall Mikell. Mikell and Defendant had known each other
for years.

Prior to trial, Defendant filed a pretrial motion in which he alleged that the Commonwealth intended to call Mikell as a witness
to testify regarding alleged incriminating statements made by Defendant to Mikell while both were inmates at the Allegheny
County Jail and in the federal facility. Specifically, Defendant’s motion to suppress, filed on September 15, 2015, alleged that on
July 17, 2013 Mikell was indicted in the United States District Court for the Western District of Pennsylvania for conspiracy to
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possess a firearm in furtherance of a drug trafficking crime. It was also alleged that on July 17, 2014 Mikell met with his attorney
and Allegheny County homicide detectives and federal prosecutors to discuss being an informant and a cooperating witness and
that Mikell was instructed to find out what he could about other criminal matters. It was further alleged that Mikell then plead
guilty on July 17, 2015 to the federal charges against him but was awaiting sentencing. The motion further alleged that on
December 23, 2014 Mikell and his attorney again met with City of Pittsburgh homicide detectives, the prosecuting attorney and an
assistant United States attorney and during this meeting related statements allegedly made by Defendant to Mikell about the Davis
murder. The motion further alleged that on May 28, 2015, another meeting took place between Mikell, his attorney, several City of
Pittsburgh detectives, the prosecutor, another assistant United States attorney and an FBI agent. During that meeting it was alleged
that Mikell gave a supplemental statement in which he indicated that the information he was offering was elicited in several
conversations with Defendant and also acknowledged questioning Defendant about the alleged offense and the fact that Defendant
was represented by counsel. Defendant’s motion alleged that Mikell was an agent of the prosecution throughout the period in
question, and the prosecution’s use of him to elicit statements from the defendant violated defendant’s Sixth Amendment right to
counsel, relying on Massiah v. United States, 377 U.S. 201, 84 S. Ct. 1199, 12 L. Ed. 2d 246 (1964) and Commonwealth v. Moose,
602 A.2d 1265.

A hearing on the suppression motion was held on November 2, 2015. At the hearing Mikell, who was 28 years old, testified that
he knew Defendant since they were 9 or 10 years old and they had gone to school together. (T., p. 15, 19) He testified that in July
of 2013 he was lodged in the Allegheny County Jail as the result of federal charges for conspiracy to possess a firearm and
remained there until approximately January of 2015. As of the date of the hearing, Mikell had plead guilty to the federal charges
but had not yet been sentenced. (T., pp. 16-17) He denied that any promises with respect to his charges had been made to him in
exchange for his testimony against Defendant. (T., p. 18) He testified while in the Allegheny County Jail with Defendant, from
October to December 2014, he talked with Defendant on a daily basis as they were both in the same pod. He testified that he was
aware that Defendant was in jail on homicide charges. (T., p. 22) He also acknowledged that he talked with Defendant about the
charges and that he obtained information that Defendant allegedly told him regarding the murder including: information regard-
ing one of the witnesses to the murder; Defendant’s motives; that Defendant used an assault weapon; where Defendant was when
he learned of the victim’s location on the night of the murder; that Defendant wore a mask when he got to the location; that
Defendant saw his father and an uncle at the scene of the murder; that Defendant got very close to the victim and shot him 14
times; that Defendant then fled to McKeesport and later to New York where he stayed for months; and, discussions that Defendant
had with his attorney, including possible defenses. (T., pp. 22-27). 

Mikell acknowledged that he had the meeting in December 2014 with law enforcement but denied that prior to that meeting he
had been asked by any law enforcement to obtain information from anyone in jail. (T., p. 28) He testified that when he first met
with law enforcement agents it was as a result of his writing to an agent on his case and he was not instructed to return to jail and
obtain any information from other inmates. (T., p. 30, 31) Mikell also acknowledged that he was with Defendant not only in the
Allegheny County jail but also at a federal facility and also talked to Defendant while at that facility, however, he was ultimately
transferred from that facility for his own safety. (T., pp. 31, 32)

Mikell testified that he had another meeting with law enforcement in May of 2015 and provided an audio statement but there
was no new information from Defendant that he told them in the December 2014 meeting. (T., p. 33) Mikell also acknowledged that
he testified or provided information to state or federal authorities in cases involving Samuel Mitchell, William McGraw and Henry
Little-Proctor. (T., p. 34) He testified that he first came forward to provide information “to get consideration for a time cut” but
when he realized that he was not going to be classified as a career criminal for federal sentencing purposes, he did not want to
testify out of concern for his own safety. (T., pp. 35-36). Mikell testified, however, that he changed his mind about testifying against
Defendant when he learned of statements made by the Davis’ mother about Davis’ daughters and that Defendant was a danger to
the community. Mikell testified that he was “touched” and he informed his lawyer that he would come forward with the informa-
tion about Defendant. (T., pp. 35-37)

On cross examination, Mikell acknowledged that when he first came forward with information it was in order to get consider-
ation on his sentence. (T., p. 36) He testified that when he first sent a letter to law enforcement about providing information it
concerned the shooting death of Susan Sidney in McKeesport and a suspect in that case, Henry Little-Proctor. This first meeting
took place on July 17, 2014 and that it was information that he allegedly received from Little-Proctor while they were in adjoining
cells in the jail. (T., pp. 43-45) As a result of that meeting he discussed getting a “5(k)” or a recommendation from the federal
authorities regarding a downward deviation in his sentencing guidelines. (T., p. 47). He also acknowledged that after leaving the
July 17, 2014 meeting he returned to the county jail and received more information from Little-Proctor regarding the Susan Sidney
murder. Ultimately the December 2014 meeting was set up with law enforcement and he provided them the additional informa-
tion. (T, pp. 48-49). He also supplied them with the information that he had received from Defendant. Mikell also indicated that he
believed that there other meetings with law enforcement between July and December of 2014 concerning Samuel Mitchell.
(T., p. 51) Mikell testified that after the December 2014 meeting he then returned to the county jail and talked with Defendant
again. (T., p. 53) He denied, however, that he agreed at the December 2014 meeting to provide information regarding the murder
that Defendant was charged with. (T., p. 57). When specifically asked if he had an agreement in the fall of 2014 with law enforce-
ment to provide information on Little-Proctor, Mitchell and Defendant, Mikell denied any agreement stating: “I didn’t sign no
agreement until after everything.” (T., p. 58). He again acknowledged that when he contacted law enforcement that he was trying
to get a sentence reduction and that when he was in the jail he was trying to get information to provide to the government.
(T., p. 60)

Mikell also testified that after the December 23, 2014 meeting with the prosecutor he returned to the county jail where he was
still housed with Defendant until Defendant was sent to “the hole” about two weeks later. (T., p. 62) Mikell also acknowledged that
Defendant was transferred to a federal facility in Ohio and that he was later transferred to the same facility and was housed on the
same block, where he again had contact with Defendant. (T., p. 63) He testified that while at the Ohio facility he learned additional
information about Defendant’s defense in a different federal case, but testified that he did learn that the Davis murder was allegedly
motivated by Defendant’s desire to “take over the east side” and that “he wanted to make an example out of the victim” (T., pp. 63-
64). He also indicated that he “learned a lot of things” about the murder case but “Nothing I can pull out of my brain off the top.”
(T., p. 64)

Mikell acknowledged that there was third meeting with law enforcement on May 28, 2015 but that information regarding
firearms, pills and drugs being stolen from Defendant had been previously supplied in the December meeting. (T., p. 68) Mikell
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denied that he ever read any of Defendant’s legal papers, including the preliminary hearing transcript or newspaper accounts of
the murder. (T., pp. 73-74) On redirect, Mikell testified that he did not provide any new information to law enforcement in the May
2015 meeting that he had not already supplied in the December 2014 meeting (T, p. 88).

Near the conclusion of the suppression hearing defense counsel, who was seeking to establish the different information given
by Mikell to law enforcement in the various meetings indicated that “[Detective] Boose is going to have to be here,” and referenced
differences in the detective’s report regarding the information supplied by Mikell at the various meetings. (T., pp. 75-76). The
scheduling of Detective Boose’s testimony was then discussed, along with the possible testimony of two other detectives. (T., pp.
80, 94). In addition, argument on the motion was received. On November 3, 2015, upon consideration of the testimony from the
suppression hearing, the motion to suppress was granted. The Commonwealth filed a Motion for Consideration which was denied
after a hearing on November 5, 2015.

DISCUSSION
In its concise statement the Commonwealth asserts that it was error to find that Mikell was acting as an agent of the govern-

ment when he obtained the inculpatory statements from Defendant. Defendant argues that Mikell was “an agent of the govern-
ment” when he was obtaining the information from Defendant and, therefore, his Sixth amendment right to counsel was violated,
relying on Commonwealth v. Moose, 602 A. 1265 (1992) and Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199, 12 L.Ed.2d 246
(1964). The facts and holding in Moose were discussed in Commonwealth v. Santiago, 822 A.2d 716, 725-26 (2003);

“Moose was incarcerated on charges of rape and murder. At his trial, a fellow inmate, Sonny Oglesby testified that Moose
admitted to his involvement in the rape and murder. Moose was convicted and filed a post-trial motion alleging that his
Sixth Amendment right to counsel had been violated because the district attorney’s office had an “implied understand-
ing” with Oglesby that made him an agent of the government. This implied understanding was that, in exchange for
supplying information regarding various inmates, the district attorney’s office kept Moose in the county jail (instead of
state prison) and continuously deferred his sentencing. In determining that this arrangement amounted to “deliberate
elicitation” of incriminating statement in violation of Moose’s Sixth Amendment rights, the Supreme Court relied on
Massiah, supra, Henry, supra and Maine v. Moulton, 474 U.S. 159, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985).8 The Court
concluded, “[w]e believe that the facts of this case fall squarely within the prohibition of Moulton; the Sixth Amendment
is violated when the State obtains incriminating statements by knowingly circumventing the accused’s right to have
counsel present in a confrontation between the accused and a state agent.” Moose, 602 A.2d at 1271. Essential to the
Supreme Court’s conclusion were the following facts: Oglesby had been in the county jail for three years awaiting
sentencing; the Commonwealth repeatedly delayed sentencing every time Oglesby provided new incriminating evidence
on an inmate; and “although the district attorney may not have given Oglesby specific instruction, it is clear that Oglesby
was well aware of what he had to do while in jail to get a good recommendation at his sentencing.” Id. at 1270. Also
considered was the fact that Oglesby was rewarded for his “work” with a lenient recommendation to the sentencing court
on his murder charges. Id. The Supreme Court, however, was careful to distinguish its finding from the factual scenario
where an inmate unexpectedly comes forward with information about a fellow inmate or where an inmate is a passive
listener to a heartfelt confession, as these instances do not implicate the Sixth Amendment. Id. citing Berkheimer, supra
and Kuhlmann v. Wilson, 477 U.S. 436, 106 S.Ct. 2616, 91 L.Ed.2d 364 (1986). Commonwealth v. Santiago, 822 A.2d 716,
725-26 (2003)

Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199, 12 L.Ed.2d 246 (1964) prohibits the government from deliberately eliciting
incriminating statements from an accused after his Sixth Amendment right to counsel has attached. Maine v. Moulton, 474 U.S.
159, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985); United States v. Henry, 447 U.S. 264, 100 S.Ct. 2183, 65 L.Ed.2d 115 (1980);
Commonwealth v. Moose, 529 Pa. 218, 602 A.2d 1265 (1992).

In the present case, the Commonwealth argues that they did not initially solicit or request Mikell to provide information prior
to the first meeting that took place on July 17, 2014. In fact, Mikell did testify that his initial contact with law enforcement resulted
from a letter that he sent to law enforcement offering to supply information on the Little-Proctor case. Mikell acknowledges that
he was seeking consideration for a possible reduction of his federal sentence. It also appears that the only information supplied at
the first meeting related to Little-Proctor. The Commonwealth points out that there was no testimony of an explicit agreement at
that point with Mikell that he would be given consideration of any kind for the information he supplied. However, it is also clear
that following the first meeting of July 17, 2014 there was an understanding on Mikell’s part that providing information to law
enforcement regarding various inmates could be valuable in seeking a recommendation for a sentence reduction. In addition, it is
clear that law enforcement conveyed to Mikell, at least by implication, that it was willing to receive information regarding various
inmates, as it did not only on Little-Proctor, but also on Mitchell, McGraw and Defendant.

The facts in this case are very similar to the facts in Moose, referred to above, where the evidence showed that there was an
“implied understanding” with the informant in that case that made him an agent of the government. In that case, the implied under-
standing was that, in exchange for supplying information regarding various inmates, the district attorney’s office kept Moose in
the county jail (instead of state prison) and continuously deferred his sentencing. The Court noting, “although the district attorney
may not have given Oglesby specific instruction, it is clear that Oglesby was well aware of what he had to do while in jail to get a
good recommendation at his sentencing.” Moose, at 1270. Likewise, in this case, it is clear that Mikell was well aware of what he
had to do while in jail. In addition, the fact that law enforcement may not have directed Mikell to obtain information from
Defendant specifically, does not indicate that there was not an implied agreement that he was to obtain information from inmates
generally that could be given to law enforcement. As the Commonwealth acknowledged during argument in this matter, Defendant
has to show that there was an agreement, “express or implied” that existed between Mikell and the government and the evidence
in this case establishes that such an implied agreement existed between law enforcement and Mikell. The fact that Mikell may not
have been “guaranteed” a recommendation for sentence reduction does not negate the evidence of an implied agreement. On the
contrary, the fact that the possibility of some future consideration might be forthcoming would be a significant inducement for
Mikell to continue to provide information regarding various inmates. In addition, the record supports the conclusion that the
Commonwealth was willing to facilitate the interaction between Mikell and Defendant by the fact that upon Defendant’s transfer
to a federal facility in Ohio, Mikell was transferred to the same facility shortly thereafter where he continued to receive informa-
tion from Defendant.
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The Commonwealth also argues that the evidence does not support the conclusion that Mikell was an agent of the government
because the information supplied to them in the May 28, 2015 meeting was the same information supplied in December 23, 2014.
In fact, as noted above, Mikell did provide some additional information at the May meeting. However, more importantly, it is clear
that Mikell was in fact acting under the implied agreement with the government between the July 2014 meeting and the December
2014 meeting, when he first supplied the detailed information about his conversations with Defendant regarding the facts of the
case, as well as possible defense strategies. The fact that Mikell may have provided little or no additional information in the May
meeting does not negate his role as an agent of the government which lead to the disclosure of the information in the December
meeting. The interactions between Mikell and law enforcement do not support a finding that this was a case where the government
simply received information from Mikell and later relied upon and used it in furtherance of governmental objectives.
Commonwealth v. Corley, 491 A.2d 829, 832 (1985).

The Commonwealth also asserts that it was error to find that Mikell was found ineligible to testify in this case based on the fact
that the Commonwealth had previously determined him to be an unreliable in an unrelated case. This issue arises from the
disclosure by the Commonwealth that the prosecutor in the Little-Proctor case believed that Mikell had likely read the police
reports and the affidavit of probable cause in that case and obtained the information that he supplied from that material, as
opposed to actually speaking to the defendants. Consequently, the prosecutor believed that Mikell was not credible and was not
used as a witness in that trial. (T., p. 11) Although Defendant in this case argued that Mikell should be excluded from testifying
solely because of that prior opinion or determination by the Commonwealth regarding his credibility, his testimony was not
excluded on that basis. His testimony was suppressed based on the finding that he was acting as an agent of the government as set
forth above.

The Commonwealth also raised in its concise statement the issue of error in excluding testimony regarding statements made
by Rodney Howard, Sr. as inadmissible hearsay. This matter was ruled upon in an order of May 14, 2015 wherein it was determined
that a statement made by Defendant’s father, Rodney Howard, Sr., at the scene of the shooting was excluded as hearsay. This
ruling was not the subject of the November 3, 2015 order appealed from and therefore is not addressed.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Stephen George

Criminal Appeal—Evidence—Sufficiency—POSS/PWID—Stipulated Non-Jury Trial

Conviction based entirely upon the affidavit for probable cause after a stipulated non-jury trial should be upheld.

No. CP-02-CR-0003167-2014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—August 1, 2016.

OPINION
This is an appeal by Defendant, Stephen George, after he was found guilty on March 23, 2015, following a stipulated nonjury

trial on January 15, 2015, of Possession with Intent to Deliver in violation of 35 Pa.C.S. § 780-113-(a)(30); Possession of a Controlled
Substance in violation of 35 Pa.C.S. § 780-113(a)(16); and Simple Assault by Physical Menace in violation of 18 Pa.C.S. § 2701(a)(3).
On May 26, 2015 Defendant was sentenced to 2 to 4 years incarceration with 5 years consecutive probation for possession with
intent to deliver and 2 years concurrent probation for simple assault. On June 9, 2015 Defendant filed a pro se Motion for Notice
of Appeal, however, it was entered on the docket as a pro se Post Sentence Motion. On August 31, 2015 Defendant filed a counseled
Petition for Post-Conviction Relief (Seeking Reinstatement of Post Sentence Motion and Direct Appeal Rights). On September 9,
2015 the Commonwealth filed an Answer to Post Conviction Relief Act Petition conceding that Defendant’s direct appeal rights
should be reinstated and on September 9, 2015 an order was entered reinstating Defendant’s direct appeal rights. On September
21, 2015 Defendant filed a Post Sentence Motion which was denied by Order of September 28, 2015. On January 19, 2016 Defendant
filed a Petition for Post-Conviction Relief (Seeking Reinstatement of Direct Appeal Rights) which was granted by order of January
21, 2016. On February 8, 2016 Defendant filed a counseled Notice of Appeal. On February 11, 2016 a 1925(b) Order for Concise
Statement of Matters Complained of on Appeal was entered. On February 24, 2016 Defendant filed his Concise Statement of
Matters Complained of on Appeal setting forth the following:

“A. The evidence was insufficient as a matter of law to support the conviction for Possession with Intent to Deliver a
Controlled Substance insofar as the Commonwealth failed to prove beyond a reasonable doubt that Mr. George, a known
and admitted heroin addict, possessed the 55 stamp bags found on his person with an “intent to deliver”, based solely on
the amount of the heroin and absent any other evidence of his involvement in drug trafficking. No evidence was presented
that the second cell phone Mr. George carried was used for drug transactions, no drug packaging materials or drug
weighing tools, large amounts of cash, or any other indicia of an intent to deliver the heroin, were found on his person, or
inside his residence, or alleged victim’s residence.

B. The evidence was insufficient as a matter of law to support the conviction for Simple Assault insofar as the only
evidence presented to prove the offense was the testimony at the preliminary hearing that a police officer observed
a surveillance video which purportedly depicted Mr. George grabbing the alleged victim by the neck of her shirt,
and the officer saw scratches and red marks on the alleged victim’s neck and ear. The alleged victim did not testify at
the preliminary hearing, or at the nonjury trial. The police officer who saw the video and marks on the alleged victim did
not testify at trial. The trial judge did not watch the video in question, and no witness was presented who testified about
what happened at the convenience store where the police were dispatched to investigate a reported domestic incident.”

BACKGROUND
This matter arises of out Defendant’s arrest on January 7, 2014 following a domestic dispute. At the time of the arrest he was

found to be in possession of 55 stamp bags of heroin and additional heroin was found in the residence where he was residing. An
Affidavit of Probable Cause dated January 7, 2014 was sworn to by one of the arresting officers from the City of Pittsburgh police,
Sean Jozwiak, detailing the facts and circumstances related to the investigation of the domestic dispute, including his contact with
the victim, Lacy Hass. The affidavit also described Defendant’s arrest outside their residence at 4805 Dearborn Street where he
fled after the attacking Hass. The affidavit also detailed Defendant’s arrest and the search incident to the arrest that found
Defendant in possession of 55 stamp bags of heroin and two cell phones. Haas then consented to a search of the residence and an
additional 18 stamp bags of heroin similar to those found on Defendant were found in a coin purse on a mantel in the residence.
A handgun was also found in an armoire in the residence.
A preliminary hearing was held on February 27, 2014 at which Officer Jozwiak testified that he and other officers were

dispatched to a domestic dispute at the K2 convenience store located at the 900 block of Penn Avenue in Pittsburgh, Pennsylvania.
(T., p. 4, 2/27/14) Upon arriving they met the victim, Lacey Hass, at the convenience store and noted that she had scratches and
red marks around her neck and behind her ear. (T., p. 6, 2/27/14) In addition, Officer Jozwiak testified that he had an opportunity
to observe a videotape of the incident in which he observed Defendant grabbing Hass around the neck by the shirt and trying to
force her out of the store. (T., p. 6, 2/27/14) The officers were informed that Defendant left the scene and was at his residence located
at 4805 Dearborn Street and that a child was there. Several officers responded to that scene and located Defendant outside the
residence where he was taken into custody. (T., p. 7, 2/27/14) Officer Jozwiak also testified that they transported the victim to her
home and after Defendant was taken into custody, the child was located in the residence and they obtained consent from Haas to
search the home. The Commonwealth also presented the testimony of Officer Steven Schueler at the preliminary hearing who
testified that he arrived at the address of 4805 Dearborn Street and encountered Defendant outside the residence. Defendant was
placed under arrest and as a result of a search incident to the arrest was found to have 55 stamp bags of heroin in his left front
jacket pocket. (T., p. 16, 2/27/14)
A hearing was held on Defendant’s Habeas Corpus Motion on January 15, 2015 at which time Officer Jozwiak again testified,

however, his testimony was limited to describing the recovery of a handgun, men’s clothing and some indicia related to Defendant
from an armoire in the Dearborn Street residence during the search after Defendant’s arrest. (T., pp. 3-4, 1/15/15). On January 22,
2015 an order was entered denying the Writ of Habeas Corpus and the case proceeded to a stipulated non-jury trial on March 10,
2015 at which it was agreed that the Affidavit of Probable Cause, as well as the testimony from the preliminary hearing, would be
incorporated into the record. (T., pp. 3,8, 3/10/15). After an appropriate colloquy in which Defendant acknowledged that he under-
stood and agreed to the proceedings, the Commonwealth introduced the lab report analyzing the drugs in questions, as well as
Defendant’s certified record which establish him as a person not to possess. (T., p. 8, 3/10/15)).
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The Commonwealth also presented the stipulated expert testimony of Detective Edward Fallert as follows:

Ms. Pratt: “The only other stipulation would be had we proceeded to trial in this case, we would have called an expert;
namely, Detective Edward Fallert from the City of Pittsburgh Police who would have testified that based on the facts in
this case, along with his training and experience, he believed that the Defendant possessed the heroin on his person with
the intent to deliver said heroin.

The Court: Anything you want to add?

Ms. Mancuso: Your Honor, just a few things. May it please the Court, Anna Marie Mancuso on behalf of Stephen George
today. With respect to the heroin that Detective Fallert would have testified to that was actually found in the home on a
mantel in a coin purse. With respect to the controlled substance that was found on Mr. George, I believe that was a de
minimus amount.

The Court: How much?

Ms. Pratt: There were 55 stamp bags found on his person.” (T., pp. 9-10, , 3/10/15)

Based on the above evidence, Defendant was found guilty of possession and possession with intent to deliver a controlled substance
and simple assault by physical menace. Defendant was found not guilty of possession of firearm prohibited, endangering the
welfare of a child and simple assault.

DISCUSSION:
In his concise statement, Defendant alleges that there was insufficient evidence to support both his conviction for possession

with intent to deliver and his conviction for simple assault by physical menace. When reviewing a sufficiency of the evidence claim
the evidence must be viewed in the light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient
evidence to enable a fact-finder to find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair,
603 A.2d 1014 (1992). It is exclusively within the province of the fact-finder to believe none, some or all of the evidence presented.
Commonwealth v. Henry, 569 A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably
could have determined from the evidence presented that all of the necessary elements of the crime were established, then that
evidence will be deemed sufficient to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v.
Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)
Defendant argues that the evidence was insufficient to sustain the conviction for possession with intent to deliver because he

was a known drug user; there was no evidence that the second cell phone found in his possession was linked to drug transactions;
and, there was no evidence of other material related to the delivery of drugs such as drug packaging materials or scales or large
amounts of cash or other indicia of delivery of drugs.

In discussing the evidence that can support a charge of possession with intent to deliver, the Supreme Court in Commonwealth
v. Carpenter, 955 A.2d 411 (2008) stated:

“In order to prove the offense of possession with intent to deliver a controlled substance, the Commonwealth must prove
beyond a reasonable doubt both that the defendant possessed the controlled substance and had the intent to deliver.
Commonwealth v. Kirkland, 831 A.2d 607, 611, (Pa.Super.2003) (citation omitted), appeal denied, 577 Pa. 712, 847 A.2d
1280 (2004). When determining whether a defendant had the requisite intent to deliver, relevant factors for consideration
are “the manner in which the controlled substance was packaged, the behavior of the defendant, the presence of drug
paraphernalia, and large sums of cash.” Commonwealth v. Ratsamy, 594 Pa. 176, 183, 934 A.2d 1233, 1237-1238 (2007)
(quotation omitted). Expert opinion testimony is also admissible “concerning whether the facts surrounding the posses-
sion of controlled substances are consistent with an intent to deliver rather than with an intent to possess it for personal
use.” Id. The expert testimony of a witness qualified in the field of drug distribution, coupled with the presence of drug
paraphernalia, is sufficient to establish intent to deliver. Bull, 618 A.2d at 1021.” Commonwealth v. Carpenter, 955 A.2d
411, 414 (2008)

In addition, possession with intent to deliver can be inferred from the quantity of the drugs possessed and other surrounding
circumstances, including a lack of paraphernalia for consumption.” Commonwealth v. Torres, 421 Pa. Super. 233, 617 A.2d 812, 814
(1992), appeal denied, 535 Pa. 618, 629 A.2d 1379 (1993). In this case, the expert testimony of Detective Fallert, combined with the
quantity of the stamp bags of heroin found in Defendant’s possession and the lack of any use paraphernalia found on Defendant or
in the residence, establishes sufficient evidence that Defendant possessed the heroin with the intent to deliver.

Defendant also argues that the evidence was insufficient to convict him of simple assault by physical menace because the
victim did not testify and the officer who saw the video and saw the marks on the victim did not testify at the trial. While it is true
that the victim did not testify, the undisputed stipulated evidence established the victim was put in physical menace, was found to
have bruises or marks on her neck and behind her ear and that she expressed a fear of Defendant returning to the scene to beat
or kill her. Contrary to the assertion that the officer who saw the both the injuries to the victim and the video of the attack did not
testify at the trial, it is clear that Officer Jozwiak, whose testimony from the preliminary hearing was entered into evidence at the
trial, testified that he personally observed both. (T., p. 6, 2/27/14) Simple assault by physical menace is set forth in 18 Pa.C.S.A.
§2701, which provides in pertinent part:

(a) Offense defined.-- Except as provided under section 2702 (relating to aggravated assault), a person is guilty of assault
if he:

(3) attempts by physical menace to put another in fear of imminent serious bodily injury; 18 Pa.C.S.A. § 2701

The specific elements that must be proven under this section as: (1) that the defendant attempted to put the [victim] in fear of
imminent serious bodily injury, and took a substantial step toward that end, (2) that the defendant used physical menace to do this,
and (3) that it was the defendant’s conscious object or purpose to cause fear of serious bodily injury. Commonwealth v. Little, 614
A.2d 1146, 1151 (Pa.Super.1992) Intent can be proven by circumstantial evidence and may be inferred from the defendant’s
conduct under the attendant circumstances. Commonwealth v. Repko, 817 A.2d 549, 554 (Pa.Super.2003).
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In this case the victim was observed by police officers at the scene and found to have scratches and red marks round her neck
and behind her ear. (T., p. 6). They also observed a videotape of the incident which showed Defendant grabbing the victim around
the neck by the shirt and trying to force her out of the store. Defendant was attacking the victim to the extent that an employee of
the store left the store to stop Defendant from attacking the victim at which time he fled. The victim indicated that she stayed at
the store for a brief time and then fled in fear of Defendant coming back to continue to beat her or kill her. Even while standing
with the officers, victim refused to stand near the convenience store, expressing her fear to the officers that Defendant may return
and attempt to beat her. The fact that the victim did not testify or that the video was not exhibited at trial does not negate the
evidence of the assault that was admitted. Based on all of the evidence in this case it is clear that the Commonwealth met its
burden of proving simply assault by physical menace beyond a reasonable doubt.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
John St. Vincent

Criminal Appeal—PCRA—Time Barred

Defendant’s first PCRA petition resulted in resentencing, this does not toll the one-year timeliness requirement for PCRA relief.

No. CC 201209578. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—August 16, 2016.

OPINION
The appellant, John Patrick St. Vincent, (hereinafter referred to as “St. Vincent”), has filed the instant appeal as a result of the

denial without a hearing of his petition for post-conviction relief. This Court denied his petition on the basis that it did not have
jurisdiction to entertain his petition since that petition was time-barred. St. Vincent’s concise statement of matters complained of
on appeal raised two issues, the first of which is that his trial counsel was ineffective for coercing him to plead guilty by force and
intimidation and the second issue is that his appellate counsel was ineffective for failing to raise any claims that were asserted by
St. Vincent in his pro se petition for post-conviction relief.
On March 13, 2013, St. Vincent pled guilty to four separate complaints charging him generally with the crimes of theft and

robbery. At criminal complaint 201209578, St. Vincent pled guilty to two counts of robbery, one count of person not to possess a
firearm and two counts of simple assault. Pursuant to the plea agreement reached by the parties, St. Vincent was sentenced to a
period of incarceration of not less than seven nor more than fourteen years, to be followed by a period of probation of five years
during which he was to undergo random drug screening. At his other cases, he was sentenced to periods of probation of two years,
all of which were to run concurrent with each other. With respect to his sentence of incarceration, that sentence was to run
concurrent with a sentence he had received in Washington County on another theft case. Following the imposition of his sentence,
St. Vincent did not file any post-sentence motions nor did he file an appeal to the Superior Court.
On June 28, 2013, St. Vincent filed a petition for post-conviction relief alleging that his trial counsel was ineffective and that his

plea of guilty was unlawfully induced. On September 5, 2013, this Court appointed Christina Stover, Esquire, to represent
St. Vincent and she filed an amended petition for post-conviction relief on March 18, 2014. In that amended petition the only issue
that she raised was that St. Vincent’s sentence was illegal since the question of whether or not he was RRRI eligible was never
addressed. On April 11, 2014, the Commonwealth conceded that the sentence was illegal and that a new sentencing hearing should
be held. That hearing was held on May 28, 2014, at which time the sentence imposed upon St. Vincent on March 13, 2013, was
reimposed and it was noted that he was not RRRI eligible.
On February 26, 2015, St. Vincent filed his second pro se petition for post-conviction relief. In this petition he raised the same

three grounds for eligibility for relief that he raised in his initial petition as well as the ineffectiveness of his PCRA counsel in fail-
ing to raise those claims in the amended petition. On August 14, 2015, this Court sent St. Vincent a notice of intention to dismiss
his petition on the basis that it was time-barred. On October 29, 2015, St. Vincent’s second petition for post-conviction relief was
dismissed and this timely appeal followed.
The facts of St. Vincent’s case are not relevant to the disposition of his claims of error. Section 9545 of the Post-Conviction Relief

Act, sets forth the eligibility requirements necessary for someone to obtain relief under that Act.

(b) Time for filing petition.—

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presenta-
tion of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the
United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.
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Any petition, including a second or subsequent petition, must be filed within one year of the date in which the judgment of
sentence becomes final. 42 Pa.C.S.A. §9545(b)(1). A judgment becomes final at the conclusion of direct review, including discre-
tionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time
for seeking such review. 42 Pa.C.S.A. §9545(b)(3). This one-year time restriction is jurisdictional in nature and a Court may not
disregard it in order to reach the substance of a petitioner’s claim. Commonwealth v. McKeever, 947 A.2d 782 (Pa. Super. 2008).
The Act contains three exceptions to the one-year filing requirement. A person filing an untimely petition must not only plead
one or more of the three exceptions but, also, must prove those exceptions.
St. Vincent pled guilty to the charges filed against him at 201209578 on March 13, 2013, and did not file any post-trial motions

nor did he seek appellate review. Accordingly, his judgment of sentence was final on April 12, 2013. His initial petition for post-
conviction relief was timely filed and, accordingly, a hearing was held on that petition which ultimately resulted in the vacating of
his original sentence and the scheduling of a new sentencing hearing at which time he was sentenced to the same sentence which
was imposed upon him on May 28, 2014, with the acknowledgement that he was not RRRI eligible. St. Vincent filed his second pro
se petition on February 26, 2015, almost one year after the one-year filing requirement. The fact that St. Vincent was successful on
his initial petition resulting in his original sentence being vacated and his being resentenced on May 28, 2015, did not change the
fact that his petition was untimely filed. The calculation of the date when St. Vincent’s sentence became final does not change and,
accordingly, his sentence became final on April 12, 2013 and not on June 28, 2014. In Commonwealth v. McKeever, supra., 947 A.2d
782, 785 (2008), the Superior Court held that the fact that somebody is resentenced does not restart the clock for making the
determination as to when someone’s judgment of sentence becomes final since it does not affect his conviction.

To explicate, as we held in Commonwealth v. Dehart, 730 A.2d 991, 994 n. 2 (Pa.Super.1999), a successful first PCRA
petition does not “reset the clock” for the calculation of the finality of the judgment of sentence for purposes of the PCRA
where the relief granted in the first petition neither restored a petitioner’s direct appeal rights nor disturbed his convic-
tion, but, rather, affected his sentence only. We reached this conclusion because the purpose of the PCRA is to prevent
an unfair conviction.

Com. v. McKeever, 2008 PA Super 77, 947 A.2d 782, 785 (2008)

St. Vincent’s second PCRA was filed on February 26, 2015, and it is not within the one-year limitation thereby depriving this
Court of jurisdiction to entertain that petition. The only way that St. Vincent could have avoided this time bar was to plead and to
prove that one or more the three exceptions to the time-bar provisions of the Post-Conviction Relief Act. In reviewing St. Vincent’s
petition is it clear that not only did he fail to claim the benefit of one of these three exceptions he also failed to prove that one of
these three exceptions was applicable to him. His petition was filed more than one year after his judgment of sentence became
final and it is clear that it is time barred and this Court was without jurisdiction to entertain his petition and, accordingly, it was
required to dismiss that petition as being time-barred.

BY THE COURT:
/s/Cashman, A.J.

Dated: August 16, 2016

Commonwealth of Pennsylvania v.
Shawn Brown

Criminal Appeal—Sex Offenses—Sentence (Legality)—Rape—IDSI—One Criminal Act—Double Jeopardy

When there is one underlying act supporting convictions for both rape and IDSI, double jeopardy principles require
only one sentence be imposed.

No. CC 201506910. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 26, 2016.

OPINION
Appellant, Shawn Brown, appeals this Court’s March 7, 2016 Sentencing Order. On December 11, 2015, a jury convicted

Appellant of Rape of a Child, IDSI with a Child, unlawful Contact with a Child, Indecent Assault-Victim less than 13, and
Corruption of Minors. At sentencing, this Court imposed an aggregate sentence of 15 to 30 years imprisonment and five years
consecutive probation. No Post-Sentence Motion was filed. Appellant filed a Notice of Appeal on April 6, 2016 and a Concise
Statement of Errors Complained of on Appeal on July 20, 2016.

ERRORS COMPLAINED OF ON APPEAL
Appellant alleges that this Court erred in sentencing Appellant for Rape and IDSI for the same criminal act, oral intercourse

with the victim. (Concise Statement of Errors on Appeal at 3-4)

DISCUSSION
Appellant’s argument relates to merger and double jeopardy concerns, so it is reviewable as a non-waivable illegal sentencing

question. See Commonwealth v. Kelly, 78 A.3d 1136 (Pa.Super.2013). Appellant relies on Commonwealth v. Lee, 638 A.2d 1006, 1010
(Pa. Super. 1994) for the proposition that IDSI and Rape should merge at sentencing if the underlying act for each is the same.

Moreover, “[i]t has long been understood that separate statutory crimes need not be identical—either in constituent
elements or actual proof—in order to be the same.” Adams, supra, 296 Pa.Super. at 32, 442 A.2d at 281 (quoting Brown v.
Ohio, 432 U.S. 161, 165, 97 S.Ct. 2221, 2225, 53 L.Ed.2d 187 (1977)). Our review of the rape and IDSI statutes involved in
this case reveals that not only are they similar in intent and application, but they are identical in every case involving
forcible male on male intercourse. As such, imposing two sentences for one act of penile penetration is illegal under the
double jeopardy clause of the United States Constitution.
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Our Crimes Code defines rape as follows:

A person commits a felony of the first degree when he engages in sexual intercourse with another person not his spouse:

(1) by forcible compulsion;

(2) by threat of forcible compulsion that would prevent resistance by a person of reasonable resolution;

(3) who is unconscious,

(4) who is so mentally deranged or deficient that such person is unable to give consent.

18 Pa.C.S.A. § 3121 [(a)]. Sexual intercourse under § 3121 “in addition to its ordinary meaning, includes intercourse per
os or per anus, with some penetration however slight; emission is not required.” Id. at § 3101. IDSI, similarly, is defined
as follows:

A person commits a felony of the first degree when he engages in deviate sexual intercourse with another person:

(1) by forcible compulsion;

(2) by threat of forcible compulsion that would prevent resistance by a person of reasonable resolution;

(3) who is unconscious;

(4) who is so mentally deranged or deficient that such person is incapable of consent; or

(5) who is less than sixteen years of age.

Id. at § 3123 [(a)]. Deviate sexual intercourse is “sexual intercourse per os or per anus between human beings who are
not husband and wife, and any form of sexual intercourse with an animal.” Id., § 3101.

Reading the definitions of “sexual intercourse” and “deviate sexual intercourse” together, it is abundantly clear that,
as between non-married persons, any act of forcible oral or anal sex is proscribed by both the rape and IDSI statutes.
In fact, there are only two differences between rape and IDSI: (1) rape proscribes non-consensual sexual intercourse
in “its ordinary meaning” (vaginal intercourse) or “traditional rape,” and (2) IDSI proscribes deviate sexual intercourse
with any person under sixteen. Otherwise, the statutes are identical. As applied to male on male forcible “intercourse,”
moreover, there is absolutely no difference between the two. Every time a man has forcible intercourse with another
man (necessarily per anus or per os), he has both raped and committed involuntary sexual deviate intercourse. It is
impossible for him to rape another man without committing IDSI, nor can he commit IDSI without raping him. The two
crimes are identical.

Commonwealth v. Lee, 638 A.2d 1006, 1010 (Pa. Super. 1994).

In the matter sub judice, Appellant is charged with Rape of a Child and IDSI with a Child, which are defined as follows:

(c) Rape of a child.—A person commits the offense of rape of a child, a felony of the first degree, when the person engages
in sexual intercourse with a complainant who is less than 13 years of age.

18 Pa.C.S. § 3121 (c).

(b) Involuntary deviate sexual intercourse with a child.—A person commits involuntary deviate sexual intercourse with
a child, a felony of the first degree, when the person engages in deviate sexual intercourse with a complainant who is less
than 13 years of age.

18 Pa.C.S. § 3123 (b).

Based on this Court’s reading of the statutes, as well as its understanding of Lee, it appears that Appellant is correct in his
analysis. Therefore, this Court is compelled to concede the issue and requests that the sentence be vacated and the case be
remanded to this Court for a new sentencing hearing.

CONCLUSION
For all of the above reasons, Appellant’s sentence should be vacated and the case remanded to this Court for a new sentencing

hearing.
BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Jason Woodall

Criminal Appeal—Sentencing (Discretionary Aspects)—Defendant Claims Court told him he would be Paroled Forthwith

Defendant claimed error in that the court failed to parole him immediately, but parole decision of state sentence rests with PBPP.

No. CC 200615787, 200615796. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—August 29, 2016.

OPINION
PROCEDURAL HISTORY
Appellant, Jason Woodall, was charged by criminal information (CC 200615787) with two counts of possession with intent to
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deliver,1 one count of possession,2 and one summary count of driving while operating privilege suspended for events occurring on
May 31 and June 1, 2006.
Appellant was charged by criminal information (CC 200615796) with one count of possession with intent to deliver, one count

of possession, and one summary count of driving while operating privilege suspended for events occurring on June 7, 2006.
The cases were joined for trial and Appellant proceeded to a jury trial on March 4-5, 2009, at the conclusion of which Appellant

was found guilty at CC 200615796 of possession with intent to deliver and possession. The jury was unable to reach a verdict at
CC 200615787 and the Trial Court declared a mistrial at that information.
On March 24, 2010, Appellant was sentenced by the Trial Court at CC 200615796 to the following:
Count one: possession with intent to deliver – seven to fourteen years incarceration;
Count three: driving while suspended – ninety days incarceration. 
On May 7, 2010, Appellant filed a post sentence motion, which was denied by the Trial Court on September 8, 2010. On October

8, 2010, Appellant filed a timely notice of appeal. The Superior Court dismissed this appeal on December 21, 2010, for failure to
file a docketing statement.
Appellant proceeded to a retrial by jury at CC 200615787 on March 31-April 1, 2011, at the conclusion of which Appellant was

found guilty of two counts of possession with intent to deliver and one count of possession.
On June 30, 2011, Appellant was sentenced by the Trial Court at CC 200615787 to the following:
Count one: possession with intent to deliver – seven to fourteen years incarceration to be served concurrent to the period of

incarceration imposed at CC 200615796;
Count four: driving while suspended – ninety days incarceration.
On July 29, 2011, Appellant filed a timely notice of appeal, which was dismissed by the Superior Court on October 17, 2011. 
On June 14, 2012, Appellant filed a pro se PCRA Petition. On June 29, 2012, Trial Court appointed Patrick Nightingale to

represent Appellant. Appellant filed a motion for Grazier hearing on February 7, 2013. On February 13, 2013, Appellant filed a
Petition to Reinstate Appellate Rights nunc pro tunc, which the Trial Court granted on February 15, 2013. 
Appellant filed a notice of appeal on February 19, 2013, and his judgment of sentence was affirmed by the Pennsylvania

Superior Court on March 27, 2015. On April 17, 2105, Appellant filed a Petition for Allowance of Appeal with the Pennsylvania
Supreme Court, which was discontinued on May 22, 2015. 
On May 6, 2015, and June 29, 2015, Appellant filed pro se PCRA Petitions. The Trial Court appointed counsel for Appellant, and

Appellant’s counsel filed an Amended PCRA Petition on December 9, 2015. The Commonwealth filed its Answer on December 10,
2015. On February 1, 2016, the Trial Court granted Appellant’s PCRA Petition, vacated his original sentence, and imposed a new
sentence as follows:
CC 200615796 count one: possession with intent to deliver – three years six months to seven years incarceration, followed by

two years probation;
Count three: driving while suspended – ninety days incarceration to be served concurrent to the period of incarceration imposed

at count one;
CC 200615787 count one: possession with intent to deliver – three years six months to seven years incarceration, followed by

two years probation, to be served concurrent to the periods of incarceration and probation imposed at count of criminal informa-
tion CC 200615796;
Count four: driving while suspended – ninety days incarceration to be served concurrent to the period of incarceration imposed

at count one.
On March 3, 2016, Appellant filed a pro se notice of appeal. The Trial Court appointed counsel to represent Appellant on this

appeal. On March 14, 2016, counsel filed an amended notice of appeal.
On May 6, 2016, Appellant’s counsel filed a Statement pursuant to 1925(c)(4) with the Concise Statement of Matters Complained

of on Appeal. As discussed below, the Trial Court agrees with Appellant’s counsel that the appeal raises wholly frivolous issues.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issue on appeal, and it is presented below exactly as Appellant presented it:

1. Whether the trial court erred and/or abused its discretion by sentencing Appellant to a state sentence and telling
Appellant that the trial court would immediately parole Appellant when that has not been done?

FINDINGS OF FACT
The Trial Court previously detailed the findings of fact on Appellant’s first appeal to the Superior Court:

In May 2006, Jerome Bauer began to work as a confidential informant for the Allegheny County District Attorney’s
Narcotics Enforcement Team and Brentwood Police Department. Bauer was to assist police in their investigation of
Appellant, who was suspected of trafficking cocaine. Appellant had been selling cocaine to Bauer for approximately one
year and six months. On May 31, 2006, at 1:03 P.M. Bauer placed a controlled phone call to Appellant to purchase four
ounces of cocaine. During the call Bauer asked Appellant, “Are you good,” which was his way of asking if Appellant had
the desired amount of cocaine available. Appellant indicated that he did and the two men arranged to meet at Jerome’s
Bar at 4:00 P.M. that day. Concerned that Bauer may have only ordered his usual amount of three ounces, police officers
had him place a second controlled call to Appellant to verify that the purchase was to be for four ounces.

Bauer and approximately eight undercover police officers proceeded to Jerome’s Bar to set up for the transaction.
The bar and Bauer were searched, and Bauer was fitted with a body wire and given $3600 for the transaction. Detectives
positioned themselves both inside and outside the bar for surveillance. Appellant arrived, parked across the street, and
walked into the bar to meet Bauer. Appellant met Bauer in the game room and they walked to an alcove between the
kitchen and bathroom, where they exchanged the $3600 for the cocaine. Appellant left the bar, proceeded directly to his
vehicle, and drove away erratically as if he believed he was being followed.

Police approached Bauer and directed him to the basement, where they recovered the cocaine, removed the body
wire, and again searched Bauer. The cocaine field tested positive for 82.7 grams of powder cocaine, one ounce short of
the agreed upon amount. The officers directed Bauer to place another controlled call to Appellant regarding the
shortage. Appellant agreed to meet Bauer at 5:00 P.M. to provide the missing ounce of cocaine, but he directed Bauer
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to meet him at the Mount Oliver McDonald’s instead of Bauer’s bar as he feared that he had been followed earlier
that day. Officers searched Bauer and his vehicle, fitted Bauer with a body wire, and proceeded to the McDonald’s to
conduct surveillance of the transaction. Appellant did not show up. 

Bauer called Appellant later that evening, and arranged to meet him on June 1, 2006, at the same McDonald’s to
deliver the ounce of cocaine. Bauer notified the officers involved and on June 1 the officers again searched Bauer and his
car, fitted Bauer with a body wire, and proceeded to McDonald’s to conduct surveillance.

When the undercover police detail arrived Appellant’s vacant car was already parked in the lot. Bauer pulled into
the parking lot and parked next to Appellant’s vehicle. Appellant exited McDonald’s and proceeded directly to Bauer’s
vehicle. Appellant sat in the front passenger’s seat of Bauer’s car and handed him the ounce of cocaine. After approxi-
mately two minutes, Appellant exited Bauer’s car, got into his car, and drove away. Bauer drove away in the opposite
direction and after a short time pulled over for the police to deactivate the body wire and retrieve the cocaine. The
contraband tested positive for 27.17 grams of cocaine. 

Following these two transactions, an arrest warrant was prepared for Appellant. On June 7, 2006, police had Bauer
make a controlled phone call to Appellant to set up a meeting for another transaction of four ounces at the same
McDonald’s in order to effectuate Appellant’s arrest. Appellant did not answer the phone call, but he called Bauer back
and the meeting was set up as planned. Bauer waited inside McDonald’s in a booth for Appellant to arrive, at which point
he usually would enter the restroom with Appellant to conduct their drug transaction. Appellant entered McDonald’s,
made eye contact with Bauer, and proceeded into the restroom to complete the transaction. However, the undercover
officers followed Appellant inside and placed Appellant under arrest. They recovered four ounces (111.2 grams) of
powder cocaine and 0.72 grams of crack cocaine. Appellant was charged as noted hereinabove.

Trial Court opinion, January 17, 2014 (citations to trial transcript omitted).

DISCUSSION
Appellant alleges in his sole claim on appeal that the Trial Court abused its discretion in resentencing Appellant to a state

sentence, to be paroled immediately, when Appellant has not been paroled yet. Contrary to Appellant’s assertion, the Trial Court
never stated during Appellant’s resentencing that he was to be paroled forthwith. Rather, Appellant was sentenced to an aggregate
state sentence of imprisonment of three years six months to seven years, and given credit for the time that he already served.
Notably, for all state sentences, the Parole Board has exclusive power over parole. 61 Pa. C.S. § 6132. The Trial Court does not have
the power to parole Appellant, and he must wait to be paroled pursuant to the authority of the Parole Board. The Trial Court did
not abuse its discretion in sentencing Appellant as it did. The Trial Court does not have authority to parole Appellant from a state
sentence, and thus Appellant must wait to be paroled by the Parole Board. See Commonwealth v. Ford-Bey, 590 A.2d 782, 784
(Pa. Super. 1991) (because defendant was sentenced to confinement for more than two years, exclusive power to parole defendant
for that sentence was vested in the State Board of Probation and Parole, and the trial judge could not grant parole). Appellant’s
claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: August 29, 2017

1 35 P.S. § 780-113(a)(30).
2 35 P.S. § 780-113(a)(16).

G.Pi. and S.Pi. v. P.Pa. v. M.Pa. and J.Pi.
Grandparent Custody

1. In one of the first opinions regarding grandparent custody since the Pennsylvania Supreme Court ruling in D.P. v. G.J.P., 2016
WL 4720690, 25 WAP 2016, (Pa. 2016), the trial court determined that the paternal grandparents in the case at bar still were
entitled to the previously granted standing to seek partial custody. The paternal grandparents supervise all of the father’s
custodial time due to his previous struggles with drug addiction and his custody is therefore not independent of the grandparents’
custody. Further, the paternal grandparents had a relationship with the child by way of parental consent and order, are willing to
assume responsibility for the child, and the child is at risk due to parental drug abuse.

(Christine Gale)

G.Pi. and S.Pi., Plaintiffs
P.Pa., Defendant
M.Pa and J.Pi., Defendants
Superior Court #1181 WDA 2016
Hens-Greco, J.—November 7, 2016

SUPPLEMENTAL OPINION
On September 30, the Superior Court discharged its Rule to Show Cause after M.Pa. (“Mother”) filed her Rule 1925 Statement.

This Court had previously issued its Trial Court Opinion, which addressed the substantive issues of the appeal. However, the Court
writes this brief supplemental opinion in light of the Pennsylvania’s Supreme Court ruling in D.P. v. G.J.P., 2016 WL 4720690, 25
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WAP 2016, (Pa. 2016), which deemed unconstitutional the grandparent standing provision of 23 Pa.C.S.A. §5325(2) (Grandparents
may file for partial physical custody or supervised custody “where the parents have been separated for a period of at least six
months…”).1

Indeed, this Court had previously granted G.Pi. and S.Pi. (“Paternal Grandparents”) standing under the now-defunct provision.
But this Court opines that its custody scheme is sound nevertheless. Although the custody order explicitly grants partial custody
to J.Pi. (“Father”) and Paternal Grandparents, the reality of the situation is that the Paternal Grandparents supervise all of Father’s
custody time on account of his previous struggles with heroin addiction and his ongoing effort to remain sober. In other words,
Father’s custody is not independent of Paternal Grandparent’s custody. Had this Court the benefit of fashioning the custody order
after D.P. v. G.J.P., it would have created the exact same scheme – Father to enjoy partial custody so long as it is conducted under
the continual supervision of his parents.
However, this Court respectfully opines that it should be the case that the Paternal Grandparents still have standing to seek

custody under 23 Pa.C.S.A. §5324(3)(i-iii)(b). The provision provides standing to a grandparent who, though does not stand in
loco parentis, had a relationship with the child by way of parental consent and order (here, both), who is willing to assume
responsibility for the child (they clearly are), and the child is substantially at risk due to parental drug abuse (Father is a recovering
addict). The record is replete with the facts necessary to make this determination.
Therefore, while this Court had conferred grandparent standing under provision later deemed unconstitutional, the custody

order should be affirmed because either the Grandparents still have standing under another provision or because the
Grandparents’ involvement with the child should be recognized for what it is – a condition of Father’s partial custody.

BY THE COURT:
/s/Hens-Greco, J.

1 The Court notes that D.P. v. G.J.P. did not rule on the second clause of 23 Pa.C.S.A. 5325(2), which affords the same standing when
the parents have commenced a proceeding to dissolve their marriage. However, that is not an issue here as Mother and Father were
never wed.
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E.S. Management v.
Yingkai Gao, Pingyuan Zheng, Fangyuan Cao, and Xue Gao

Xue Gao v.
E.S. Management a/k/a Kerpec Corporation

Landlord/Tenant

Court denied landlord’s motion for post-trial relief following verdicts for tenants after jury trial on breach of contract and
promissory estoppel claims and nonjury trial on Unfair Trade Practices and Consumer Protection Law. Landlord improperly
failed to return security deposit to foreign students who decided not to rent apartment. UTPCPL claim did not require written
contract, only the purchase or lease of goods or services. Landlord improperly sought excessive security deposit in excess of
two months’ rent, and Landlords’ actions were confusing and deceptive. Landlord also provided insufficient time to tenants
to review lease.

No. AR 14-5149, 14-5150. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 24, 2016.

OPINION
Background
Yingkai Gao, Xinyue Chen, Pingyuan Zheng and Fangyuan Cao (“the Students” hereafter), all citizens of China, needed hous-

ing for the 2014-2015 school year at Carnegie Mellon University. While the Students were in China, they had a friend in Pittsburgh
go and look at 626 Maryland Avenue, #7 (“the Apartment” hereafter), which was available for rent from E.S. Management. On
Wednesday June 11, 2014 the Students had a $5,785 security deposit plus a $100 application fee wire transferred by Yingkai Gao’s
aunt, Xue Gao, to E.S. Management to prevent the Apartment from being rented to others. The Students, however, could not agree
among themselves on utility charges1, hence on Friday, June 13, 2014 the Students notified E.S. Management they would not rent
the Apartment. E.S. Management refused to refund the $5,785 security deposit, and Xue Gao initiated these proceedings.
Following decisions and appeals from a magisterial district judge2 and a compulsory arbitration panel, the dispute was assigned

to me for trial. Claims by Xue Gao, the Students and E.S. Management for breach of contract and by E.S. Management for
promissory estoppel were tried to a jury. The written jury verdict form that I prepared did not permit the Jury to consider money
damages without a finding of either a contract or promissory estoppel. The Jury’s written verdict was that there was neither a
contract nor promissory estoppel. However, when the Jury was polled, the Foreperson volunteered that the Jury wished to award
the $5,785 security deposit to Xue Gao and the Students, and the poll indicated that this was unanimous. See Jury Trial and
Non-Jury Trial Transcript, March 30-April 1, 2016 (“T. hereafter), pp. 528-532.
Immediately after the Jury’s verdict, I conducted a non-jury trial on Xue Gao’s and the Students’ claims that E.S. Management

violated the Unfair Trade Practices and Consumer Protection Law (“UTPCPL” hereafter). See 73 P.S. §201-1, et seq. I determined
that E.S. Management violated the UTPCPL and awarded treble damages of $17,355 and costs and attorney fees of $2,673 against
E.S. Management.
E.S. Management appealed my verdict to the Superior Court of Pennsylvania and thereafter filed its “Concise Statement of

Errors Complained of on Appeal.” This opinion next will address each alleged error, with the roman numerals below correspon-
ding to those in E.S. Management’s Concise Statement of Errors Complained of on Appeal.

I. Necessity of Contract for Application of UTPCPL
E.S. Management first contends that the UTPCPL provision for awarding treble damages and attorney fees is inapplicable

because the Jury determined the Students and Xue Gao did not have a contract with E.S. Management. However, the relevant
provision of the UTPCPL makes no reference to a contract. That provision, entitled “Private actions,” reads:

Any person who purchases or leases goods or services primarily for personal, family or household purposes and
thereby suffers any ascertainable loss of money or property, real or personal, as a result of the use or employment by any
person of a method, act or practice declared unlawful by section 3 of this act, may bring a private action to recover
actual damages or one hundred dollars ($100), whichever is greater. The court may, in its discretion, award up to three
times the actual damages sustained, but not less than one hundred dollars ($100), and may provide such additional relief
as it deems necessary or proper. The court may award to the plaintiff, in addition to other relief provided in this section,
costs and reasonable attorney fees.

73 P.S. §201-9.2(a) (footnote omitted). Thus, rather than requiring a contract, it is someone who “purchases or leases goods or
services” that may sue for damages under this provision of the UTPCPL. With “purchases” not defined in the UTPCPL, the
Superior Court adopted the dictionary definition: “to obtain (as merchandise) by paying money or its equivalent: buy for a price….”
DeFazio v. Gregory, 2003 PA Super 418, 836 A.2d 935, 939 citingWEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1844
(1976). The Students paid money to obtain two different services from E.S. Management. First, for $5,885, E.S. Management
provided the service of not renting the Apartment to others. Second, for the $100 portion of the deposit allocated to the application
fee, E.S. Management provided the service of reviewing the rental application. Because the Students and Ms. Gao purchased these
services from E.S. Management, the UTPCPL “Private actions” provision is applicable.

II. Excessive Security Deposit
E.S. Management next contends I incorrectly found the security deposit exceeded two months of rent. E.S. Management’s email

from Monday, June 9, 2014 to Fangyuan Cao specifies that the “security deposit” of $5,885 consists of:

Double security deposit: $3,990.00

Last month’s rent: $1,795.00

Application fees $24 each): $   100.00

Trial Exhibit 1, p. 2. The Landlord and Tenant Act requires that funds over $100 “deposited with a lessor to secure the execution
of a rental agreement on residential property…shall be deposited in an escrow account….” and that “No landlord may require a
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sum in excess of two months’ rent to be deposited in escrow for the payment of damages to the leasehold premises and/or default
in rent thereof during the first year of any lease.” 68 P.S. §§250.511b and 250.511a. E.S. Management argues that the last month’s
rent of $1,795 “is not held in escrow…and cannot be applied to a default in rent.” Brief in Support of Motion for Post Trial Relief,
p. 13. However, the $1,795 was part of the $5,785 deposited with E.S. Management “to secure the execution of a rental agreement
on residential property,” therefore 68 P.S. §250.511b clearly makes its deposit into an escrow account mandatory. Since the $1,795
is the last month’s rent, which is not owed to E.S. Management until twelve months in the future, that $1,795 is for “default in rent”
during the last month. In addition, an E.S. Management representative actually testified that the $1,795 would be used for the last
month’s rent if the students failed to pay rent that month. See T., p. 547. E.S. Management patently collected a security deposit that
consisted of at least three months of rent3 when the Landlord and Tenant Act permits it to collect no more than two months of rent.
It is disingenuous of E.S. Management to assert that rent paid twelve months before it is due is not for “default in rent.” Hence,
I correctly determined that the security deposit required by E.S. Management exceeded two months of rent in violation of 68 P.S.
§250.511a in the Landlord and Tenant Act.
E.S. Management also contends that, even if the excessive security deposit violated the Landlord and Tenant Act, I incorrectly

presumed this also violated the UTPCPL. However, I did not presume this Landlord Tenant Act violation automatically was a
violation of the UTPCPL. Instead, I found E.S. Management’s conduct in collecting the security deposit was deceptive, which
created a likelihood of confusion or misunderstanding in violation of the UTPCPL. See 73 P.S. §201-2(4)(xxi). There are two
examples of this conduct. First, the Lease that E.S. Management emailed to the Students set forth a much smaller security deposit
of $1,995.00. See Trial Exhibit 2, paragraph no. 4c. Second, an E.S. Management representative disclosed at trial that it required
the $3,990.00 “double security deposit” portion from the Students because they were international students without social security
numbers and other information available from students who are U.S. citizens. See T., p. 249 This E.S. Management conduct was
deceptive and would confuse someone with a good understanding of the English language (the Students struggled to understand
and speak English). Therefore, I was correct in finding that the $5,785 security deposit required by E.S. Management violated
the UTPCPL.

III. Notice of Forfeiture of the $5,785
E.S. Management next contends I incorrectly found it failed to give the Students and Xue Gao advance notice that the $5,785

security deposit could be forfeited. While Ashley Smith, E.S. Management’s representative, testified at trial that the Students were
told by telephone of the possibility of forfeiture before the $5,785 was paid, I found that testimony was untrue. Ms. Smith was an
E.S. Management employee at the time of the trial, and the owner of E.S. Management with the power to terminate her employ-
ment was present in the court room during all of her testimony. This, together with her demeanor, helped convince me she was not
being truthful. Also, the email correspondence between the Students and E.S. Management shows the Students not being notified
of the possibility of forfeiture until after E.S. Management had the funds. Finally, this lack of written advance notice of forfeiture
of the $5,785 stands in stark contrast to the $100 application fee that was described as “NON-REFUNDABLE” in E.S.
Management’s rental application. See Trial Exhibit 2. Hence, I correctly determined that E.S. Management failed to give the
students advance notice that the $5,785 security deposit could be forfeited.
E.S. Management also contends that, even if it provided no advance notice the $5,785 could be forfeited, this did not violate

the UTPCPL. As I mentioned above, deceptive conduct that creates a likelihood of confusion or misunderstanding violates the
UTPCPL. The Students understood that the purpose of the $5,785 deposit was to prevent others from taking the Apartment while
they discussed the details of the Lease. See T., pp. 133 and 208. Since E.S. Management had not informed the Students this money
could be forfeited, the Students expected it to be refunded when they notified E.S. Management they would not be taking the
Apartment. See T., pp. 133, 179 and 208. Given that E.S. Management could have refused to rent the Students the Apartment based
on their rental applications, the Students’ expectation of also being able to refuse the Apartment based on the Lease terms and
receive a refund was reasonable. E.S. Management’s conduct was outrageously deceptive and did create confusion and misunder-
standing when it failed to refund the $5,785. Therefore, I was correct in finding that E.S. Management’s failure to provide notice
that the $5,785 security deposit could be forfeited violated the UTPCPL.

IV. Two Days for Review of Lease
E.S. Management next contends that I incorrectly determined it violated the UTPCPL by requiring the Students to sign the

Lease within two days of their receipt of it. The Lease E.S. Management emailed the Students is a typed, single-spaced document
that is fifteen pages long. Provisions include one for pro-rating water and sewer charges among the number of persons in the build-
ing (see footnote no. 1 above) and a “partial list of the minimum charges of assorted items or jobs that my sometimes be required
after a residence is vacated.” Trial Exhibit 2, p. 14. The last page of the Lease contains this provision: TENANT(S) AGREES LAND-
LORD GAVE TENANT(S) TIME TO REVIEW THIS LEASE. IF THE LEASE TERMS ARE NOT UNDERSTOOD, TENANTS ARE
ENCOURAGED TO SEEK THE ADVICE OF ANY ATTORNEY BEFORE SIGNING. BY SIGNING THIS LEASE, EACH TENANT
AGREES HE OR SHE HAS READ AND UNDERSTANDS ALL OF THE TERMS AND CONDITIONS OF THIS LEASE WITH ANY
ADDED CLAUSES, OR HOUSE RULES….” Trial Exhibit 2, p. 15. E.S. Management allowed the Students only two days to return
the fully signed Lease. It is deceptive to encourage students in China to seek the advice of an attorney and allow them only two
days to do so. The water and sewage provision confused them since they had no idea of the number of persons in the building.
Therefore, E.S. Management’s conduct was deceptive, which created the likelihood of confusion in violation of the UTPCPL.
Hence, my decision that E.S. Management violated the UTPCPL by giving the Students only two days to review the Lease
was correct.

V. False Claim in this Litigation
E.S. Management next contends I was incorrect in finding it made a false claim during this proceeding. However, E.S.

Management sued Xue Gao for $13,405 (see Trial Exhibit 7 and docket no. AR 14-005149, Document 2) and also made a coun-
terclaim against her for defaulting on the lease (see Trial exhibit 7 and docket no. AR 14-005150, Document 3). During the trial
E.S. Management’s representative actually admitted Ms. Gao was not named in the Lease and did not breach it. T., p. 322. Hence,
I was correct in finding that the lawsuit for $13,405 against Xue Gao and the counterclaim against her for defaulting on the lease
were false.
E.S. Management also contends that, even if it made a false claim during these proceedings, this did not violate the UTPCPL.

However, falsely claiming someone owes $13,405 is patently deceptive conduct, and Ms. Gao likely was likely confused, since her
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sole connection to E.S. Management was providing the $5,885. Therefore, I was correct in finding that E.S. Management’s false
claim in this litigation violated the UTPCPL.

VI. Treble Damages
E.S. Management’s final contention is that I made an error by awarding treble damages. While egregious conduct is not

required for an award under the UTPCPL of “three times the actual damages sustained” (see Schwartz v. Rockey, 593 Pa. 536,
932 A.2d 885 (2007)), I did find that E.S. Management’s conduct was egregious. E.S. Management knew that other renters were
unlikely as the student rental season “window” had closed. Yet, E.S. Management rushed the Students into submitting the
security deposit by telling them it would prevent other prospective tenants from renting the Apartment. But, it never told the
students until after it got the funds that the funds could be forfeited if the Students did not lease the Apartment. Only two days
passed between E.S. Management’s receipt of the funds and the Students notifying E.S. Management they would not be renting
the Apartment. Thus, E.S. Management attempted to extract $5,785 from the Students because the Apartment was removed from
the rental market for two days. There was absolutely no credible evidence that E.S. Management lost the opportunity to rent to
others during those two days. E.S. Management provided almost no services in return for the $5,785 and the Students of course,
received absolutely nothing in return for it. To me, this was egregious conduct. In any event, the behavior of E.S. Management
in violating the two months’ rent security deposit law, not providing advance disclosure the security deposit could be forfeited,
providing only two days for review of the lease and falsely suing Ms. Gao for $13,405 constitutes “intentional or reckless, wrong-
ful conduct” that makes my treble damages award appropriate. Id., 593 Pa. 536, 557, 932 A.2d 885, 898. Therefore, my award of
treble damages was correct.

BY THE COURT:
/s/Hertzberg, J.

1 The Lease E.S. Management emailed the Students said water and sewer charges over $30.00 per person per month will be
pro-rated on a per person basis by dividing the excess amount by the number of persons in the building. The Lease also said
that blatant excessive water use shall be paid by the Tenant(s) responsible.
2 Ms. Gao filed her suit against E.S. Management with a magisterial district judge on July 24, 2014, and E.S. Management filed
a separate suit against the Students with the magistrate judge on August 29, 2014. Xinyue Chen, the only one of the Students to
submit a rental application and signed Lease to E.S. Management, did not appeal from the magisterial district judge’s decision.
He, therefore, is not a party in this proceeding.
3 The $1,795 amount of the last month’s rent corresponds to the amount of rent due under the Lease if paid by the first day of the
month while the $3,990 double security deposit corresponds to the amount of rent due if paid after the first day of the month.

Andrew Coleman v.
Kelly Lackner

Landlord Tenant—Weight of Evidence—Pre-Trial Statement—Late Counterclaim.

Order in favor of Tenant on return of Security Deposit. No Pretrial Statement required per Rules and Late Counterclaim denied.

No. AR 15-4288. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—September 29, 2016.

OPINION
Ms. Lackner, the landlord, has appealed to the Superior Court of Pennsylvania as a result of my June 30, 2016 verdict in favor

of Mr. Coleman, the tenant, in the amount of $1,400. On August 16, 2016, I ordered Ms. Lackner to “pay for and obtain the tran-
script of the June 30, 2016 trial and serve a copy on the undersigned.”1 Ms. Lackner did not do so, making the record to be
transmitted to the Superior Court incomplete. Hence, the Superior Court may wish to quash or dismiss Ms. Lackner’s appeal.2

Assuming the merits of the appeal are considered, I am utilizing the handwritten notes that I took during the trial in helping
me to remember the testimony. Of course, I will not be able to provide references to the transcript for any of the testimony.
In the “Appellant Concise Statement of Issues to be Raised on Appeal, Rule 1925, Pa. RAP” filed on August 15, 2016 (“Concise

Statement” hereafter), the first two issues relate to the pre-trial order of the Honorable Judge Ronald Folino. Thus, those issues
are being addressed in a memorandum from Judge Folino.
Ms. Lackner next contends that my $1,400 verdict in favor of Mr. Coleman is “contrary to the weight of the evidence, and/or a

preponderance of the evidence.” Concise Statement, ¶ no. (3). Mr. Coleman sued Ms. Lackner because she did not refund his $800
security deposit, and Mr. Coleman averred that Ms. Lackner did not provide him “with a written list of any damages to the lease-
hold premises” (68. P.S. §250.512(a)) within thirty days and therefore is liable for double the security deposit. At trial, Ms. Lackner
testified that Mr. Coleman damaged the apartment, while Mr. Coleman testified that during a “walk through” at the end of the lease
term Ms. Lackner said the damages were minimal and Mr. Coleman would get back most or all of his security deposit. I did not
believe Ms. Lackner. I did believe Mr. Coleman.
Mr. Coleman testified to having sent Ms. Lackner his forwarding address by a text message and to never receiving a written list

of damages from Ms. Lackner. Ms. Lackner testified she left a copy of a letter concerning the security deposit dated January 29,
2015 on the counter in the apartment when she knew Mr. Coleman was returning to retrieve his couch. Ms. Lackner also indicated
she sent the letter to Mr. Coleman at the apartment address and believes the U.S. Post Office forwarded it to Mr. Coleman’s new
residence. Mr. Coleman testified that Ms. Lackner did not produce the January 29, 2015 letter at the Magistrate or Arbitration hear-
ings, and that she did not provide any testimony about the letter at those hearings. Again, I did not believe Ms. Lackner. Again, I
did believe Mr. Coleman.
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Ms. Lackner testified that Mr. Coleman did not give her 60 days notice that he intended to vacate the apartment at the end of
the lease term. Mr. Coleman testified that he told Ms. Lackner he would vacate the apartment approximately 50 days in advance
of the end of the lease term and they had a verbal agreement that it was sufficient notice. Once again, I did not believe Ms. Lackner
and did believe Mr. Coleman. Even if I believed Ms. Lackner, this is not a material breach of contract that would entitle
Ms. Lackner to withhold the security deposit. See Cimina v. Bronich, 517 Pa. 378, 537 A.2d 1355 (1988).
Ms. Lackner likely does not agree with my credibility determinations. However, this does not mean my verdict was against the

weight of the evidence as Ms. Lackner needs the weight of the credible evidence to demonstrate that my verdict was wrong.
Instead, the weight of the credible evidence supports my verdict in favor of Mr. Coleman.
Ms. Lackner next contends that I should have granted her motion to continue the trial or dismiss the case since Mr. Coleman

did not file a pre-trial statement. See Concise Statement, ¶ no. (4). However, Pennsylvania Rule of Civil Procedure No. 212.1 only
requires the filing of pre-trial statements for jury trials. The official Note to the Rule indicates that filing of pre-trial statements
may be extended to non-jury trials by local rule. Allegheny County Civil and Family Court Rule No. 212.1(1) states: “Pa. R.C.P.
212.1 through 212.3…apply to all civil actions, both jury and non-jury, to be tried in the Civil Division, with the exception of appeals
from Compulsory Arbitration.” Emphasis added.3 Since the non-jury trial before me was an appeal from Compulsory Arbitration,
the filing of pre-trial statements was not required. Therefore, I was correct to deny Ms. Lackner’s motions for continuance or
dismissal premised on Mr. Coleman’s failure to file a pre-trial statement.
Ms. Lackner’s final contention is that I “literally [forgot] to adjudicate or consider [the] counterclaim in the case, depriving

Lackner of due process.” Concise Statement, ¶ no. (5). Ms. Lackner is mistaken as I intentionally refused to consider the counter-
claim because it was filed the day before the non jury trial and first served on Mr. Coleman during the trial. With Mr. Coleman’s
complaint filed on October 5, 2015, Ms. Lackner’s counterclaim should have been filed in late October or early November of 2015
instead of on June 29, 2016. See Pennsylvania Rule of Civil Procedure No. 1026(a). In any event, had I considered the counterclaim
without any advance notice of it to Mr. Coleman, it would have been Mr. Coleman claiming a denial of due process. Hence, my
decision not to consider this last minute counterclaim was appropriate.

BY THE COURT:
/s/Hertzberg, J.

1 Both Ms. Lackner and Mr. Coleman chose not to be represented by an attorney. Neither filed a petition to proceed in forma pauperis.
2 See Pennsylvania Rules of Appellate Procedure Nos. 1911, 1921 and 1931.
3 At the beginning of the trial, in denying Ms. Lackner’s motions, I read Local Rule No. 212(1) aloud.

Joseph M. Gross v.
Nova Chemicals Services, Inc.

Employment

Court sustained preliminary objections of Defendant employer, finding that plaintiff employee (Defendant’s Chief Pilot),
who was at-will, failed to state a claim for wrongful termination. Employee resigned his position after notifying employer
that he could no longer safely pilot Defendant’s aircraft due to a personality conflict with co-pilot. Court rejected employee’s
invocation of public policy exception to at-will employment.

No. GD 16-008023. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 27, 2016.

OPINION
This Opinion supports my August 17, 2016 Order of Court, which sustained Defendant’s Preliminary Objections and dismissed

Plaintiff ’s Complaint. By way of background, Plaintiff, an at-will employee, served as Chief Pilot for Defendant. A personal
conflict arose between Plaintiff and a fellow employee and co-pilot. As a result of the personal conflict, Plaintiff believed that
communication between himself and the co-pilot had become so poor that he could no longer safely operate the aircraft when
paired with this particular employee as his co-pilot. After a flight on April 7, 2014 during which Plaintiff was paired with that
particular co-pilot, Plaintiff expressed to both his supervisor and a Vice-President of Human Resources for Defendant his belief
that he could no longer execute his duties as a result of the personal conflict with the co-pilot. Feeling compelled to terminate his
employment, Plaintiff did so on May 13, 2014. See Plaintiff ’s Complaint. On June 13, 2016 Plaintiff filed his Complaint alleging a
claim for wrongful termination. On July 7, 2016 Defendant filed Preliminary Objections. On August 17, 2016 I granted Defendant’s
Preliminary Objections and dismissed Plaintiff ’s complaint. On September 16, 2016 Plaintiff filed a Notice of Appeal and on
October 11, 2016 filed a Concise Statement of Matters Complained of on Appeal (“Concise Statement”) alleging 6 ways I erred
when I entered my August 17, 2016 Order of Court.
Plaintiff alleges that I erred by dismissing the case “despite the existence of a wrongful termination pursuant to a public

policy where Defendant prevented Plaintiff from exercising his duty under FAA regulations…” and because Defendant prevented
Plaintiff from exercising his duty because of “Defendant’s discriminatory practices towards another employee.” (¶ 3&4 of
Plaintiff ’s Concise Statement). Plaintiff bases his wrongful termination claim on the “public policy exception” to at-will employ-
ment. While employers generally have an “unfettered” right to terminate an at-will employee for “no reason,” an exception exists
where termination of the at-will employee “violates a clear mandate of public policy.” See McLaughlin v. Gastrointestinal
Specialists, Inc., 696 A.2d 173 (Pa.Super.Ct. 1997). This exception, applied “only in the most limited cases” requires that an employer’s
conduct must “go to the heart of a citizen’s rights, duties, and responsibilities.” Id at 177. Examples given by the Court include:
the termination of a safety inspector who reported dangers at a nuclear reactor as required by statute, and an employee fired for
serving statutorily required jury duty. Plaintiff will be unable to produce any evidence that the failure of Defendant to resolve a
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personal dispute between two of its employees goes to the heart of Plaintiff ’s “rights, duties, and responsibilities” and thus will
not be able to prove that his termination violated public policy.
The Superior Court has stated that the public policy exception to at-will employment applies when: 1) the employer requires

the employee to commit a crime, 2) the employer prevents the employee from complying with a statutory duty; or 3) the employer
fires the employee in direct contravention of a specific statutory prohibition. Shick v. Shirely, 456 Pa.Super. 668, 691 A.2d 511
(1997). Plaintiff argues that FAA Regulation 14 C.F.R. 91.3(a), which provides that the pilot in command is “directly responsible
for, and is the final authority as to the operation of the aircraft” amounts to public policy in Pennsylvania. Plaintiff points to 74
Pa.C.S. §5301, which states that all rules promulgated by the Pennsylvania Department of Transportation “shall be consistent with
and conform to the Federal statutes and regulations governing aeronautics.” Plaintiff argues that this amounts to an adoption of
FAA regulations, and that federal regulations equate to public policy in Pennsylvania and thus a termination that allegedly violates
that policy is an exception to an employer’s right to terminate an at-will employee. However, the Supreme Court of Pennsylvania
has roundly rejected this idea,

“We believe that it is a mistake to baldly point to a federal statute…and….proclaim this as the public policy of the
Commonwealth, such that every violation of any federal code, or statute becomes the basis for …a common law remedy
against an employer…this Court has steadfastly resisted any attempt to weaken the presumption of at-will employment
in this Commonwealth. If it becomes the law that an employee may bring a wrongful discharge claim pursuant to
the “public policy” exception to the at-will employment doctrine merely by restating a private cause of action for
the violation of some federal regulation, the exception would soon swallow the rule.”

McLaughlin v. Gastrointestinal Specialists, Inc., 561 Pa. 307 (2000) at 320.

Even if this regulation was reflective of public policy in Pennsylvania, Defendant’s conduct does not amount to preventing
Plaintiff from complying with this alleged statutory duty. Firstly, Plaintiff was not terminated for attempting to comply with his
alleged statutory duty, quite contrary, Plaintiff was terminated because he admitted to Defendant that he was unable to perform
his duties as Chief Pilot because of the personal conflict between him and his co-worker. (¶32 of Plaintiff ’s Complaint). Secondly,
there is no “public policy exception” applicable when an employee complains to an employer of an alleged violation of statute
rather than to a federal or state agency. McLaughlin at 178, internal citations omitted.
Plaintiff goes on to argue that there was a “second violation of public policy,” because of Defendant’s “discriminatory practices

toward another employee.” Plaintiff alleges that Defendant refused to approach Plaintiff ’s co-worker regarding their personal
conflict, and prohibited Plaintiff from approaching the co-worker about the personal conflict because Defendant was concerned
that the co-worker would initiate an age discrimination law suit if he was approached. Plaintiff argues that treating the co-worker
any differently, even if that disparate treatment is beneficial to the co-worker, is a violation of the Age Discrimination in
Employment Act. However, Pennsylvania case law is clear that to establish a prima facie case for age discrimination, a member of
the protected class must have suffered from an adverse employment decision. Fasold v. Justice, 409 F.3d 178, 184 (3d Cir. 2005).
Further, a claim of employment discrimination must be resolved by the Pennsylvania Human Relations Commission (PHRC).
A complainant may only initiate a private cause of action for employment discrimination after he has filed a Complaint with the
PHRC and the private cause of action is initiated within one year of the dismissal of the complaint by the PHRC, or if one year
after filing the complaint, the PHRC has failed to enter into an agreement to which complainant is a party. See Weaver v. Harpster,
601 Pa. 488 (2009). Plaintiff has failed to bring a claim with PHRC for the alleged discrimination, and therefore is not entitled
to pursue a private cause of action for discrimination in the courts. No public policy exception exists to Defendant’s unfettered
freedom to terminate Plaintiff ’s at-will employment, and I committed no error by granting Defendant’s Preliminary Objections
and dismissing Plaintiff ’s Complaint.
Finally, Plaintiff alleges that I erred by dismissing this case when “there were facts and/or reasonable inferences, which if taken

as true, could have stated a cause of action…” and that I erred by dismissing this case when Defendant failed to specify what
created a legal insufficiency in Plaintiff ’s case. (¶ 1&2 of Plaintiff ’s Concise Statement). As described above, I committed no error
by granting Defendant’s Preliminary Objections and dismissing Plaintiff ’s case.

BY THE COURT:
/s/Hertzberg, J.

Kurt Steding, Jr. and Wendi Steading v.
Mutual Benefit Insurance Co. d/b/a Mutual Benefit Group

Insurance Coverage

Court granted motion for judgment on pleadings in favor of defendant insurer and dismissed Complaint seeking recovery from
insurer for property damage caused by burst water pipe. Water Exclusion Endorsement barred recovery for water damage.

No. GD 15-015820. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 23, 2016.

OPINION
I write this Opinion in support of my September 1, 2016 Order of Court, which has been appealed to the Superior Court of

Pennsylvania by Plaintiffs. Plaintiffs are the owners of a residential property in Carnegie, Pennsylvania that includes a main house,
an in-ground swimming pool, and a pool house that is located approximately 25 feet away from the main house. Plaintiffs obtained
an insurance policy on the property from Defendant. In February of 2015, while Plaintiffs were out of town, a pipe burst in the
unheated pool house. On February 19, 2015 Plaintiff Kurt Steding notified Defendant of damage caused to the interior of the pool
house as a result of the burst pipe. In March of 2015, Plaintiff Kurt Steding contacted Defendant to notify it that the damage caused
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by the burst pipe was more extensive than the interior of the pool house. Over 100,000 gallons of water escaped from the burst
pipe, and flowed from an opening in the floor of the pool house, into the ground. The ground became saturated with water, and
caused damage to: Plaintiffs’ pool, the concrete surrounding Plaintiffs’ pool and patio, Plaintiffs’ garage, the wooden deck, and the
interior and exterior of the main house.
In April of 2015 Defendant adjusted and paid Plaintiffs’ claims for the interior of the pool house, but denied Plaintiffs’ claims

for the damage caused to areas outside of the pool house pursuant to the insurance policy’s Water Exclusion Endorsement. Upon
this denial, Plaintiffs retained counsel who requested reconsideration of the partial denial of Plaintiffs’ claim, as well as coverage
for the increased water and sewage bill that Plaintiffs’ received as a result of the flow of over 100,000 gallons of water from the
burst pipe. Defendant agreed to pay a portion of the water bill but denied the claim for the sewage bill. Defendant did not change
its coverage determination regarding the damage to structures outside of the pool house. Plaintiffs instituted this action claiming
Breach of Contract and Breach of Good Faith and Fair Dealing. On March 10, 2016 Defendant filed a Motion for Judgment on the
Pleadings. On September 1, 2016, after consideration of Argument and Plaintiffs’ and Defendant’s briefs on the issue, I issued an
Order granting Defendant’s Motion. Plaintiffs have appealed this Order, asserting 4 allegations of error.
Plaintiffs first argue that I erred by entering judgment in Defendant’s favor because the water exclusion endorsement cited

by Defendant does not bar Plaintiffs’ loss. A Motion for Judgment on the Pleadings filed pursuant to Pa.R.C.P. 1034 may be
entered when there are no disputed issues of fact and the moving party is entitled to judgment as a matter of law. Citicorp North
America, Inc. v. Thornton, 707 A.2d 536, 538 (Pa.Super. 1998), citations omitted. Awarding judgment on the pleadings is often
properly granted “when the dispute will turn on the construction of a written agreement.” Brown v. Cooke, 707 A.2d 231, 232
(Pa.Super. 1998). In this case, there is no dispute of fact between the parties, the dispute here is whether an exclusion of the insur-
ance policy is applicable. When the language of an insurance contract is clear and unambiguous, the court must give effect to that
language. Madison Const. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100, 106 (Pa. 1999). “The polestar of our inquiry, therefore,
is the language of the insurance policy.” Id. At 107. The Water Exclusion, added by an Endorsement in the Policy reads as follows:

Section I – EXCLUSIONS

1. We do not insure for loss caused directly or indirectly by any of the following. Such loss is excluded regardless of any
other other cause or event contributing concurrently or in any sequence to the loss…

D. Water

This Means:

1. Flood, surface water, waves, including tidal wave and tsunami, tides, tidal water, overflow of any body of water, or
spray from any of these, all whether or not driven by wind, including storm surge;

*          *           *

3. Water below the surface of the ground, including water which exerts pressure on, or seeps, leaks or flows through
a building, sidewalk, driveway, patio, foundation, swimming pool or other structure;

This Exclusion applies regardless of whether any of the above, in D.1. through D.4., is caused by an act of 
nature or is otherwise caused

Policy, emphasis added

The above language is very clear that the damage caused from the saturated ground will not be covered under this exclusion.
Whether the language of an insurance contract is ambiguous “is not…to be resolved in a vacuum…contractual terms are ambigu-
ous if they are subject to more than one reasonable interpretation when applied to a particular set of facts.” Madison at 106,
internal citations omitted. In this case, the ground became saturated when water escaped from a building on the premises,
which saturated the ground, causing damage. As specified, the cause of the water does not determine the applicability of the
exclusion. When applied to these facts, I find the contract language to be unambiguous. Therefore, I was bound to the exclusion
and I committed no error by granting Defendant’s Motion for Judgment on the Pleadings.
Plaintiffs next argue that I erred “in apparently finding that the insurance policy water exclusion applied to bar coverage

despite binding precedent to the contrary, e.g., Kozlowski v. Penn Mutual Insurance Company, 295 Pa.Super. 141 (1982).” The case
cited by Plaintiffs is a case where an insured’s basement flooded after water seeped into it as a result of a burst valve at the curb.
The Insured’s insurance policy contained a clause that covered losses due to “accidental discharge, leakage or overflow of water
or steam from within a plumbing…system….” The insurance company denied the claim and the Superior Court upheld the denial
because the policy “was meant to insure (the appellant) only against water damage caused by sources directly within or appur-
tenant to her home.” Id at 144. Since the burst pipe was within Plaintiffs’ plumbing system, Plaintiffs argue that the Kozlowski
ruling means they are covered for all of their losses. However, the Kozlowski case is distinguishable in several important ways.
Most notably, the insurance policy in that case specifically covered the loss in certain instances. Here, however, Plaintiffs’
insurance policy specifically excludes losses from water, regardless of the cause. Also of note is that while our case pivots on the
exclusion relating to surface and ground water, in Kozlowski the court does not address the language that excludes losses from
surface and ground water. Rather, the court is interpreting the meaning of a “plumbing system.” Therefore, I am not bound by the
case cited by Plaintiffs and I committed no error.
Plaintiffs next allege that I erred by “apparently considering persuasive authority,” in reaching my determination. As described

in response to Plaintiffs’ first allegation of error, I relied on binding Pennsylvania precedent when making my ruling. Therefore,
I committed no error.
Finally, Plaintiffs allege that I erred by “apparently failing to consider other potential insurance policy provisions which would

apply to provide coverage for Plaintiff ’s loss….” Plaintiffs appear to be referring to a clause in the policy, that they do not recite
in full, but allege that it covers losses from a plumbing system that “are not otherwise excluded.” As explained, Plaintiffs losses
are specifically excluded. Therefore, I committed no error.

BY THE COURT:
/s/Hertzberg, J.
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Christopher G. Yanakos, Susan Kay Yanakos
and William Ronald Yanakos, her husband v.

UPMC, University of Pittsburgh Physicians, Amadeo Marcos, M.D.
and Thomas Shaw-Stiffel, M.D.

Medical Malpractice

Court granted defendants’ motion for judgment on the pleadings based on statute of repose applicable to MCARE Act,
rejecting constitutional challenges to statute of repose.

No. GD 15-022333. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—November 2, 2016.

OPINION
This matter comes before the Superior Court on the appeal of Christopher Yanakos, Susan Kay Yanakos and William Ronald

Yanakos from this Court’s Order of August 29, 2016.

I. BACKROUND
This matter concerns medical treatment that was performed in September of 2003. At said time, Plaintiff Christopher Yanakos

volunteered to donate a lobe of his liver to his mother, Plaintiff Susan Yanakos, as she was experiencing problems with her liver
and in need of a donation. Prior to the surgery, Plaintiff Christopher Yanakos underwent various evaluations to determine whether
his liver would be a suitable replacement.
It was prior to September 25, 2003, when Plaintiffs allege that Plaintiff-son Christopher tested positive for AATD (a deficiency

in a protein produced by the liver), establishing that his liver was not functioning properly. The Plaintiffs further allege that the
existence of AATD disqualified Christopher as a potential donor and that the liver donation should have never proceeded with
Christopher as the donor.
Plaintiffs assert that it was not until June of 2014 when they first discovered that Plaintiff-son Christopher had tested positive

for AATD in the pre-surgery testing in August of 2003. Plaintiffs further assert that the Defendants maintained this information in
the Plaintiff-son’s file since the testing of August, 2003. The Plaintiffs’ complaint points to the aforesaid finding with Christopher’s
test results to charge the Defendants with allegations of negligence and lack of informed consent.
The Defendants vigorously deny the allegations advanced by the Plaintiffs; denying that Plaintiff-son was not a suitable donor.

Additionally, the Defendants raise the affirmative defense of the statute of limitations, asserting that any perceived negligence
occurred during 2003, well over the two (2) year statute of limitations available to the Plaintiffs for their claim of negligence.
The Defendants recognize the Statute of Repose and the Plaintiffs’ claim to an extended period of seven (7) years to file suit,

but find the effective date applicable in the case sub judice as March 20, 2002. The Defendants maintain that the Plaintiffs failed
to meet their seven (7) year filing period by more than six (6) years. The Plaintiffs filed suit on December 17, 2015, well past an
extended date under the Statute of Repose of March 20, 2009, and even more than seven (7) years past the date Plaintiffs claim of
August 2003.

II. PROCEDURAL HISTORY
This matter was initiated by a complaint filed on behalf of the Plaintiffs on December 17, 2015. The Plaintiffs filed their

Certificates of Merit as to the individual doctors and UPMC on December 18, 2015. Following the entry of appearance on behalf of
the defendants, UPMC filed an Answer and New Matters on March 30, 2016, for each individual defendant. The Plaintiffs filed
their reply to New Matter on May 26, 2016.
On July 15, 2016, the Defendants filed a Motion for Judgment on the Pleadings and Brief in Support. Following review of the

parties’ briefs and having held argument on August 29, 2016, this Court granted the Defendants’ Motion for Judgment on the
Pleadings.
The Plaintiffs filed a Notice of Appeal on September 7, 2016. In response thereto, this writer issued an Order dated September

13, 2016, directing the Plaintiffs to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.C.P. § 1925(b).
Said statement was timely filed on September 19, 2016, placing this matter properly before the Superior Court of Pennsylvania.

III. ISSUES RAISED ON APPEAL

1. The MCARE Statute of Repose violates the equal protection guarantees of the United States Constitution and the
Pennsylvania Constitution because it contains an exception for, inter alia, injuries caused by foreign objects left in a
patient’s body, but does not permit a claim where – as here- the patient was equally without the ability to know of the
actionable conduct until after the period of repose and the negligence was self-evident. Thus, the MCARE statute of
repose permits some plaintiffs with otherwise barred claims to proceed, while excluding other plaintiffs (such as
Appellants) who are similarly situated vis-a-vis their inability to know of their injury, thereby creating an arbitrary
classification without any rational basis for doing so.

2. The MCARE Statute of Repose violates the process guarantees of the United States Constitution and the
Pennsylvania Constitution because it contains an exception for, inter alia, injuries caused by foreign objects left in a
patient’s body, but does not permit a claim where—as here—the patient was equally without the ability to know of the
actionable conduct until after the period of repose and the negligence was self-evident. Thus, the MCARE statute of
repose arbitrarily permits some plaintiffs (such as Appellants) who are similarly situated vis-à-vis their inability to
know of their injury. This arbitrary distinction unconstitutionally deprives affected plaintiffs of their right to seek
redress for injuries in court.

3. The MCARE Statute of Repose, as applied in this case, arbitrarily and capriciously deprives Plaintiffs of their rights
under the Open Courts Provision of the Pennsylvania Constitution.

4. Defendants had a continuing duty to inform Plaintiffs of the test results indicating that Mr. Yanakos suffered
from a serious medical condition. The cause of action did not, therefore, accrue until Plaintiffs were informed of
Mr. Yanakos’ condition in June, 2014.
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IV. DISCUSSION
The Defendants move to end this litigation by utilizing Pa. R.C.P. 1034, entitled Motion for Judgment on the Pleadings, which

states:

A. After the relevant pleadings are closed, but within such time as not to unreasonably delay the trial, any party may move
for judgment on the pleadings.

B. The court shall enter such judgment or order as shall be proper on the pleadings.

The Superior Court has consistently maintained that the well settled standard of review in an appeal of an order granting a
motion for judgment on the pleadings as:

the same standard as the trial court and confines its consideration to the pleadings and documents properly attached
thereto. We must determine whether the trial court’s action respecting the motion for judgment on the pleadings was
based on a clear error of law or whether there were facts disclosed by the pleadings which should properly go to the jury.
We will affirm the grant of judgment on the pleadings only if the moving party’s right to succeed is certain and the case
is so free from doubt that trial would clearly be a fruitless exercise.

LSI Title Agency, Inc. v. Evaluation Servs., Inc., 951 A.2d 384, 389 (Pa. Super. 2008)

This writer’s determination of the issue presented is governed by the Pennsylvania Statute of Repose for medical professional
liability claims, codified by 40 P.S. § 1303.513 and effective as of March 20, 2002. The relevant sections state:

(a) General rule-Except as provided in subsection (b) or (c), no cause of action asserting a medical professional liability
claim may be commenced after seven years from the date of the alleged tort or breach of contract.

(b) Injuries caused by foreign object-If the injury is or was caused by a foreign object unintentionally left in the individual’s
body, the limitation in subsection (a) shall not apply.

(c) Injuries of minors-No cause of action asserting a medical professional liability claim may be commenced by or on
behalf of a minor after seven years from the date of the alleged tort or breach of contract or after the minor attains the
age of 20 years, whichever is later.

(d) Death or survival actions-If the claim is brought under 42 Pa.C.S.A. § 8301 (relating to death action) or 8302 (relating
to survival action), the action must be commenced within two years after the death in the absence of affirmative misrep-
resentation or fraudulent concealment of the cause of death.

(e) Applicability-No cause of action barred prior to the effective date of this section shall be revived by reason of the
enactment of this section.

(f) Definition-For purposes of this section, a “minor” is an individual who has not yet attained the age of 18 years.

Subsections (b) and (c) of the statute, relating to foreign objects and minors respectively, are the only exceptions that allow the
statute to extend beyond the seven (7) year period. Due to the incompatibility of these exceptions with the facts sub judice, the
Plaintiffs now ask this writer to expand the protection of the statute on constitutional grounds.

The Plaintiffs’ position is not novel. The Superior Court has recently decided in both Osborne v. Lewis1 and in Matharu v. Muir2

that for purposes of determining the applicability of the MCARE statute of repose, “a cause of action in medical professional
negligence arises when the negligent act results in a discernible injury. In each of those cases, the statute of repose governed since
the cause of action arose after its effective date when the ‘physical manifestation of harm’ resulted from the pre-MCARE tortious
conduct (Bulebosh v. Flannery, 91 A.3d 1241, 1246, (Pa.Super.2012)), re-argument denied (June 24, 2014), appeal denied, 105 A.3d
734 (Pa. 2014).
In the present case, the negligent treatment alleged by the Plaintiffs took place in the summer of 2003, leading up to the

September 25, 2003 surgery. The Plaintiffs allege that they first were alerted to the possibility of negligence on the part of the
Defendants when in June of 2014, the Plaintiffs were first made aware that Plaintiff-son had tested positive for AATD in August
of 2003. This lawsuit was not filed until December 17, 2015, more than twelve (12) years following alleged negligent failure to
disclose and even past the appropriate time to file suit pursuant to the Statute of Repose.
Bound by the plain language of the Statute of Repose, this Court could only deny the Defendant’s Motion for Judgment on

the Pleadings if this writer determined that any negligent treatment occurred within the seven (7) year time period deemed
applicable to file said suit. Plaintiffs assert that the negligent acts of the Defendants continued beyond the testing of 2003, and
demands of the physicians a “continuing duty” to monitor the donor, the recipient and the blood samples, despite ceasing to
examine or treat the Plaintiffs from the time of the testing in 2003 until the time of discovery in June of 2014. This writer is
unwilling to accept the ‘continuing duty’ argument or expand any duty on doctors not formally legislated or required by appellate
court opinion.
Plaintiffs further argue that the fact the “Foreign Objects” exception in the Statute of Repose does not encompass failure to

report test results as Plaintiffs have alleged here which therefore denies the Plaintiffs equal protection of the law under the
Fourteenth (14th) Amendment to the U. S. Constitution and their rights under the Open Courts Provision of the Pennsylvania
Constitution.
Allowing for a misplaced and essentially undetectable physical object is quite different than the openly negligent act of failing

to disclose test results. There are no physical barriers to discovering if test results were not conveyed to a patient.
At oral argument, this writer asked Plaintiffs’ counsel if the Commonwealth had the right to regulate the filing and conduct of

medical malpractice litigation to which he replied “Yes”. This Court further inquired of Plaintiffs’ counsel as to whether his case
was included in the foreign objects exception to the Statute of Repose to which he answered in the negative.3

The State has a legitimate interest in placing limitations on the filing and conduct of certain law suits. In the area of medical
malpractice, the Legislature has gone to great lengths to insure possible litigants equal access to the Courts. If access to the Courts
is to be extended beyond seven (7) years for a pure act of negligence without a physical component, then the decision to allow same
rests exclusively with the Legislature and not the Courts.
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V. CONCLUSION
The well-intentioned Plaintiffs’ counsel argues that denying the Plaintiffs the right to pursue their medical malpractice action

which sounds in negligence and assault and battery, i.e. lack of informed consent, is a denial of the Plaintiffs’ right to due process
under the 14th Amendment to the U. S. Constitution and the open courts provision of the Pennsylvania Constitution. Although this
writer does not subscribe to or condemn the “originalist” school of constitutional interpretation, somehow this writer feels that
Jefferson, Adams, John Dickinson and Benjamin Rush (the first Surgeon General of the United States and founder of Dickinson
College), et al did not contemplate medical practice actions in their historic deliberations.
Accordingly, the relief Plaintiffs request may only be granted by the Pennsylvania Legislature and not the Courts. For the afore-

said reasons, this writer respectfully requests the Superior Court of Pennsylvania to affirm this Court’s Order of August 29, 2016.

BY THE COURT:
/s/Della Vecchia, J.

1 Osborne v. Lewis, 59 A.3d 1109 (Pa.Super. 2012)
2 Matharu v. Muir, 29 A.3d 375 (Pa.Super. 2011)
3 This Court specifically inquired of Plaintiffs’ counsel as to whether or not the son’s diseased liver portion which was implanted in
his mother could be deemed a “foreign object” for the purposes of the Statute of Repose to which he again replied in the negative.

David Fiore v. Evelyn Miller
and

David Fiore v. Gary Thompson
Landlord Tenant—Claim for Possession and unpaid rent—Extinguishment of Lease by prior Order—Lack of written Lease

Order in favor of Landlord for Possession and unpaid rent, dismissing counterclaim based upon no written Lease.
Court determined Lease was extinguished by prior Order and Tenant was tenant at sufferance.

No. LT-15-1055, LT-15-1058. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—July 27, 2016.

MEMORANDUM ORDER
Plaintiff David Fiore (Fiore) has filed Landlord-Tenant Complaints against two of his tenants, Evelyn Miller and David

Thompson. Common issues of Law and Facts are involved. The cases have not been consolidated but I heard them both at the same
time and issuing only one Memorandum Order is the best use of judicial time and resources in deciding the cases. In the case of
Evelyn Miller, she leased premises from Fiore located at 27 Oak Drive, Buena Vista, Elizabeth Township, Allegheny County,
Pennsylvania. In the case of Gary Thompson (Thompson), he leased premises located at 22 Oak Drive, Buena Vista, Elizabeth
Township, Allegheny County, Pennsylvania from Fiore who also seeks possession as well as past due rent from both Defendants in
the separate cases set out above.
By way of history, the property is known as Rolling Hills Village Mobile Home Park and both Miller and Thompson rent lots on

which they have placed their mobile homes. The park was developed by William Fiore, Father of Plaintiff herein. On December 1,
1978, Fiore, the father, entered into lease agreements with both Miller and Thompson and the same were recorded in the Recorder
of Deeds Office of Allegheny County.
Thereafter, William Fiore died on January 7, 2003 and an estate was raised. At least two parcels of real estate were involved

in the estate including this Mobile Home Park. Those properties were exposed for public sale but the presence of substantial liens
on the properties prevented their sale. Counsel for the Estate therefore petitioned our Orphans Court for an order permitting the
properties to be sold free and clear of all liens, judgments and encumbrances and the Honorable Robert A. Kelly, on December
5, 2003 signed such an order. The order further directed the proceeds of the sale be held in escrow and creditors to be paid as
the court should determine. Ultimately the properties were sold, and the property involved here was bought by J.J. Oil & Gas Inc.
on December 22, 2011. It was later sold to David Fiore on February 17, 2012.
In 2014, Plaintiff notified Defendants that he was going to increase the rent as of July 1, 2014 by $50.00 to address a water rate

increase being then experienced for water service to the Park. Fiore had also been notified by environmental health agencies that the
sewage treatment plant serving the park required significant repair and upgrades. Prior to this notice, Defendants were paying
Plaintiff $260.00 per month. Defendants stopped paying the increased rent and Fiore sued them both before the Local Magistrate
District Judge, the Honorable Beth Mills. On October 21, 2015, Plaintiff filed his Complaints for possession and rent of $400.00 claim-
ing that no lease exists and they were tenants at sufferance. Defendants filed counterclaims alleging Breach of Lease Agreement and
seeking Declaratory Relief and/or Decree which would state that the July 1, 1978 lease agreement is valid and enforceable against
the Plaintiff, his successors, heirs and assigns. The Board of Arbitrators found in favor of Plaintiff for possession and damages.
Defendant appealed that decision. I heard it on May 18, 2016 and June 6, 2016. Defendant raised an interesting Defense.
Defendant claims that because Plaintiff acquired the Property subject to the recorded Plaintiff ’s lease agreement, he must

recognize the terms of said lease because it was recorded and is a lien on the real estate. In support of his position, he cites a
Paragraph entitled “Assignibility: 15” of the lease which states, “The covenants, conditions and agreements of this lease shall be
binding upon and inure to the benefit of the parties hereto, their respective successors, heirs and assigns.”
As noted above the Order of Court permitted sale of the property free and clear from all liens, judgments and encumbrances.

Based on this Order, Fiore argues that the lease in the recorded document of 1978 was extinguished. I agree.
There is a prima facie presumption of the regularity of the acts of public officers exists until the contrary appears. Hughes v.

Chaplin, 132 A.2d 200, 202 (1957). I find that Judge Kelly’s Order of Court discharging the liens is conclusive.
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While Defendants have testified that they did not know of the aforesaid Motion or Order, I do not credit their testimony and find
it was offered in an off-hand, “catch-all” conclusion that Defendants never received anything pertaining to this issue. Further, the
passage of 15 years since the order requires more than the blanket denial being offered here. Moreover, nothing from the docket
was offered.
Fiore has requested that I find in his favor and that the Defendants pay the back due rent, calculated at as set out below and

also surrender possession of their leased lot.
In his closing Argument Counsel alluded to establishing rent based on the Fair Rental Value for similar lots in the area. That

however is not before me.
As noted the Magistrate District Justice (MDJ) had entered an order on September 30, 2015 for possession and rent of $400

against both Defendants. They both appealed on October 6 and October 7, 2015, respectively and have been paying $260 a month
into escrow even though the MDJ had set the monthly rent at $310 a month.
Fiore testified that in January 2016, the rent was raised by $30 so it is now $340 a month.
Based on my analysis of the Facts and the law, I find in favor of Plaintiff and against Defendants and grant possession of the 2

lots effective September 1, 2016. As to back rent, in the case of Evelyn Miller, I award back rent for the period September 1, 2015
to September 1, 2016 in the amount of $3,960 ($310 a month for 4 months and $340 a month for 8 months). Such funds as are in
escrow to be paid out to Plaintiff and shall be a credit against this verdict.
As to back rent owed by Thompson, the Plaintiff acknowledged he received a payment of $260 directly from Thompson.

Therefore the amount awarded against Thompson is $3,700 – the aforesaid $3,960 less $260.
I also dismiss the counterclaims raised by Miller and Thompson and find that no written lease exists between the parties by

reason of the recorded 1978 document and that they are tenants at sufferance.
Appropriate separate verdict forms are issued and a fully executed counterpart of this Memorandum Order is attached to each.

BY THE COURT:
/s/O’Reilly, J.

Date: July 27, 2016

NON-JURY VERDICT

DAVID FIORE vs EVELYN MILLER
LT-15-1055

Judge: Timothy Patrick O’ Reilly

AND NOW, to-wit, this 27th day of July, 2016, I find for Plaintiff and against Defendant as follows:
1) A verdict in the amount of $3,960.00 for Plaintiff and against Defendant.
2) Funds in escrow to be released to Plaintiff and shall be a credit against the aforesaid verdict.
3) Plaintiff is granted possession of the Lot at 27 Oak Drive, Buena Vista, PA in the Rolling Hills Village Mobile Home Park.
4) The counterclaim of Defendant is dismissed.
5) As to the request for declaratory relief, I find that no lease exists between the parties and Defendant has been a tenant at 
sufferance on the aforesaid lot.

6) Parties to bear own costs.
BY THE COURT:
/s/O’Reilly, J.
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Commonwealth of Pennsylvania v. William George Thompson
Criminal Appeal—PCRA—DNA—Request for Testing

DNA testing must only be done when the item requested to be tested would help to establish the identity of perpetrator.

No. CC 200202610, 200206828. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—September 19, 2016.

OPINION
The appellant, William G. Thompson, (hereinafter referred to as “Thompson”), has filed the instant appeal as a result of the denial

of his petition for post-conviction relief requesting DNA testing. This Court treated that petition as a motion pursuant to 42 Pa.C.S.A.
§9543.1 which allows for post-conviction DNA testing. Based upon the review of the record in Thompson’s case it was readily appar-
ent that this motion did not meet the requirements of the post-conviction DNA testing statute and, accordingly, said motion was denied.

Thompson was directed to file a concise statement of matters complained of on appeal and has alleged four claims of error.
Initially, Thomson maintains that this Court erred in denying his petition for DNA testing since no DNA testing was ever performed
on the sneakers that were alleged to have been is. He next maintains that this Court erred when it stated that DNA testing would
not establish Thompson’s innocence in light of his admission that he had killed the victims. Thompson further maintains that this
Court erred when it noted that DNA testing would only establish the ownership of the Nike sneaker and, finally, this Court should
have ordered DNA testing since there was a dispute as to whether or not the sneakers were, in fact, Thompson’s.

The facts of Thompson’s case have been set forth in this Court’s earlier eighty-six-page Opinion with regard to the claims
asserted on the direct appeal by Thompson and his co-defendant, Andre Crisswalle. A recitation of those facts are incorporated
herein by reference thereto.

In order to be entitled to DNA testing, a defendant must stablish that he meets the requirements of the post-conviction DNA
testing Act which provides as follows:

(a) Motion.--

(1) An individual convicted of a criminal offense in a court of this Commonwealth and serving a term of imprisonment or
awaiting execution because of sentence of death may apply by making a written motion to the sentencing court for the
performance of forensic DNA testing on specific evidence that is related to the investigation or prosecution that resulted
in the judgment of conviction.

(2) The evidence may have been discovered either prior to or after the applicant’s conviction. The evidence shall be
available for testing as of the date of the motion. If the evidence was discovered prior to the applicant’s conviction, the
evidence shall not have been subject to the DNA testing requested because the technology for testing was not in
existence at the time of the trial or the applicant’s counsel did not seek testing at the time of the trial in a case
where a verdict was rendered on or before January 1, 1995, or the applicant’s counsel sought funds from the court
to pay for the testing because his client was indigent and the court refused the request despite the client’s indigency.

(b) Notice to the Commonwealth.--

(1) Upon receipt of a motion under subsection (a), the court shall notify the Commonwealth and shall afford the
Commonwealth an opportunity to respond to the motion.

(2) Upon receipt of a motion under subsection (a) or notice of the motion as applicable, the Commonwealth and the court
shall take the steps reasonably necessary to ensure that any remaining biological material in the possession of the
Commonwealth or the court is preserved pending the completion of the proceedings under this section.

(c) Requirements.--In any motion under subsection (a), under penalty of perjury, the applicant shall:

(1) (i) specify the evidence to be tested;

(ii) state that the applicant consents to provide samples of bodily fluid for use in the DNA testing; and

(iii) acknowledge that the applicant understands that, if the motion is granted, any data obtained from any DNA samples
or test results may be entered into law enforcement databases, may be used in the investigation of other crimes and may
be used as evidence against the applicant in other cases.

(2) (i) assert the applicant’s actual innocence of the offense for which the applicant was convicted; and

(ii) in a capital case:

(A) assert the applicant’s actual innocence of the charged or uncharged conduct constituting an aggravating circumstance
under section 9711(d) (relating to sentencing procedure for murder of the first degree) if the applicant’s exoneration of
the conduct would result in vacating a sentence of death; or

(B) assert that the outcome of the DNA testing would establish a mitigating circumstance under section 9711(e)(7) if that
mitigating circumstance was presented to the sentencing judge or jury and facts as to that issue were in dispute at the
sentencing hearing.

(3) present a prima facie case demonstrating that the:

(i) identity of or the participation in the crime by the perpetrator was at issue in the proceedings that resulted in the
applicant’s conviction and sentencing; and

(ii) DNA testing of the specific evidence, assuming exculpatory results, would establish:

(A) the applicant’s actual innocence of the offense for which the applicant was convicted;

(B) in a capital case the applicant’s actual innocence of the charged or uncharged conduct constituting an aggravating
circumstance under section 9711(d) the applicant’s exoneration of the conduct would result in vacating a sentence of death; or
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(C) in a capital case, a mitigating circumstance under section 9711(e)(7) under the circumstances set forth in subsection
(c)(1)(iv).

(d) Order.--

(1) Except as provided in paragraph (2) the court shall order the testing quested in a motion under subsection (a) under
reasonable conditions designed to preserve the integrity of the evidence and the testing process upon a determination,
after review of the record of the applicant’s trial, that the:

(i) requirements of subsection (c) have been met;

(ii) evidence to be tested has been subject to a chain of custody sufficient to establish that it has not been altered in any
material respect; and

(iii) motion is made in a timely manner and for the purpose of demonstrating the applicant’s actual innocence and not to
delay the execution of sentence or administration of justice.

(2) The court shall not order the testing requested in a motion under subsection (a) if after review of the record of the
applicant’s trial, the court determines that there is no reasonable possibility that the testing would produce exculpatory
evidence that:

(i) would establish the applicant’s actual innocence of the offense for which the applicant was convicted;

(ii) in a capital case, would establish the applicant’s actual innocence of the charged or uncharged conduct constituting
an aggravating circumstance under section 9711(d) if the applicant’s exoneration of the conduct would result in vacating
a sentence of death; or

(iii) in a capital case, would establish a mitigating circumstance under section 9711(e)(7) under the circumstances set
forth in subsection (c)(1)(iv).

42 Pa. Stat. and Cons. Stat. Ann. § 9543.1 (West)

In filing a motion request post-conviction DNA testing a defendant must establish that the identity of the perpetrator of the
crime was at issue, which it was in Thompson’s case, and that DNA testing would establish the defendant’s actual innocence of the
crimes for which he was convicted. Thompson maintains that DNA testing of the black Nike sneakers found in his apartment would
establish that the sneakers were not his and might provide the identity of the individual who owned or wore those sneakers. The
sneakers were part of the evidence introduced against Thompson since one of the witnesses to these homicides noted that the taller
of the two defendants wore black Nike sneakers with a black swoosh. The only thing that would result from DNA testing of these
sneakers would be the identity of the individual who might have worn them. It would not establish the identity of the individual
responsible for these homicides nor would it provide exculpatory evidence to Thompson.

The police conducted interviews at Mr. Tommy’s Restaurant shortly after the shootings and Brian Shealy, during the course of
his interview, identified one of the two shooters as being over six foot three, slender and with bug eyes. He also noted that this
individual wore black Nike sneakers with a blacks swoosh. In a second interview, Shealy told the police that Thompson was the
taller of the two shooters and that he knew Thompson by his street name of Munch since they had worked on repairing a car together.
An arrest warrant subsequently was issued for Thompson and after his arrest, the police obtained a search warrant for his apart-
ment which was located a block away from Mr. Tommy’s Restaurant and found a pair of black Nike sneakers with a black swoosh.
After Thompson was arrested he was lodged on Pod 7D of the Allegheny County Jail. Also on this pod was Octavia Rodriquez who
was a cousin of Paris Freeman, one of the homicide victims. Rodriquez had received a telephone call from his mother who told him
that Thompson had been arrested for the killings that occurred at Mr. Tommy’s Restaurant. Rodriquez then went to the restricted
area of Pod 7D and asked Thompson why he killed the little girl. Thompson denied killing Taylor Coles and said that he shot one
time and that his gun jammed. He also told Rodriquez that William Mitchell was murdered because he owed money for drugs.

When Thompson was arrested, he had a cell phone on him and the police obtained a search warrant to search his phone and
discovered a number of phone numbers that repeatedly appeared. In investigating these phone calls, especially in light of the time
that they were made shortly after the shootings, the police were able to determine that one of the individuals that Thompson was
calling was Melissa Cox who was interviewed by the police and Cox told them that approximately two hours after the shooting, she
received a phone call from Thompson in which he said he had killed some people in Homewood and that he sounded scared.

In Commonwealth v. Williams, 35 A.3d 44, 49-50 (Pa. Super. 2011), the Court noted that a request for DNA testing must
establish that such testing would produce exculpatory evidence that would establish a petitioner innocence for the crimes of which
he had been convicted.

The statute sets forth several threshold requirements to obtain DNA testing: (1) the evidence specified must be available for test-
ing on the date of the motion; (2) if the evidence was discovered prior to the applicant’s conviction, it was not already DNA tested
because (a) technology for testing did not exist at the time of the applicant’s trial; (b) the applicant’s counsel did not request testing
in a case that went to verdict before January 1, 1995; or (c) counsel sought funds from the court to pay for the testing because his
client was indigent and the court refused the request despite the client’s indigency. 42 Pa.C.S.A. § 9543.1(a)(2). Additionally,

[T]he legislature delineated a clear standard—and in fact delineated certain portions of the standard twice. Under
section 9543.1(c)(3), the petitioner is required to present a prima facie case that the requested DNA testing, assuming it
gives exculpatory results, would establish the petitioner’s actual innocence of the crime. Under section 9543.1(d)(2), the
court is directed not to order the testing if it determines, after review of the trial record, that there is no reasonable
possibility that the testing would produce exculpatory evidence to establish petitioner’s actual innocence. From the clear
words and plain meaning of these provisions, there can be no mistake that the burden lies with the petitioner to make a
prima facie case that favorable results from the requested DNA testing would establish his innocence. We note that the
statute does not require petitioner to show that the DNA testing results would be favorable. However, the court is required
to review not only the motion [for DNA testing], but also the trial record, and then make a determination as to whether
there is a reasonable possibility that DNA testing would produce exculpatory evidence that would establish petitioner’s
actual innocence. We find no ambiguity in the standard established by the legislature with the words of this statute.
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Commonwealth v. Smith, 889 A.2d 582, 584 (Pa.Super.2005), appeal denied, 588 Pa. 769, 905 A.2d 500 (2006) (emphasis added).
The text of the statute set forth in Section 9543.1(c)(3) and reinforced in Section 9543.1(d)(2) requires the applicant to demonstrate
that favorable results of the requested DNA testing would establish the applicant’s actual innocence of the crime of conviction. Id.
at 585. The statutory standard to obtain testing requires more than conjecture or speculation; it demands a prima facie case that
the DNA results, if exculpatory, would establish actual innocence. Id. at 586.

Com. v. Williams, 2011 PA Super 275, 35 A.3d 44, 49–50 (2011)

It is abundantly clear that DNA testing of the Nike sneakers would not have established Thompson’s innocence since he
admitted to both Melissa Cox and Octavia Rodriquez that he was one of the two shooters in the killings that occurred at
Mr. Tommy’s Restaurant. He was also identified by Brian Shealy who knew him from working on a car with him as being one
of the two shooters. Since Thompson was unable to establish a prima facie case for DNA testing, this Court properly denied his
request to have that testing done.

BY THE COURT:
/s/Cashman, A.J.

Dated: September 19, 2016

Commonwealth of Pennsylvania v. Marvin Leo Graves
Criminal Appeal—VUFA—Suppression—Sufficiency—Pro Se Appellant—Automobile Search—Plain View—Jury Question

A pro se appellant raises several claims including a challenge to a warrantless automobile search.

No. CC 201413769. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—July 28, 2016.

OPINION
On August 27, 2015, following a jury trial, the appellant, Marvin Leo Graves, (hereinafter referred to as “Graves”), was found

guilty of two counts of violation of the Uniform Firearms Act, the first being person not to possess a firearm1 and the second being,
possession of a firearm without a license.2 A presentence report was ordered and sentencing was scheduled for November 24, 2015.
On that date, Graves was sentenced to a period of incarceration of not less than five nor more than ten years to be followed by a
period of probation of three years, which had the requirement of random drug screening. It was noted at the time of sentencing
that Graves was not RRRI eligible.

On December 30, 2015, a notice of appeal was filed with the Superior Court. On January 12, 2016, a rule to show cause was
issued by the Superior Court to Graves to make a determination as to whether or not his appeal was timely filed since on its face,
it appears that it was not. On January 13, 2016, a response was filed by Graves and as a result of that response, an Order was issued
by the Superior Court on January 22, 2016, discharging the rule to show cause. On February 1, 2016, Graves’ counsel filed a motion
for extension of time to file a concise statement of matters complained of on appeal and also a motion to withdraw as counsel,
depending on the determination of the Grazier hearing, which was to be scheduled. The Superior Court remanded the record to
this Court for the purpose of holding a Grazier hearing which was held on April 21, 2016 at which time a determination was made
that Graves could represent himself on appeal and an extension was granted to him for the purpose of filing a concise statement
of matters complained of on appeal.

Graves, acting as his own appellate counsel, has filed his concise statement of matters complained of on appeal and in that state-
ment has raised four claims of error. Initially, Graves maintains that this Court erred in denying his suppression motion on the
basis that a search of his car was unreasonable and violated the provisions of the Fourth and Fourteenth Amendments to the United
States Constitution and Article I, Sections one and eight of the Pennsylvania Constitution. In his second claim of error, Graves
maintains that the evidence was insufficient to prove beyond a reasonable doubt that he possessed the firearm. Graves next main-
tains that this Court erred in re-reading testimony to the jury exceeding parameters set by the jury. Finally, Graves maintains that
this Court failed to credit him with the time that he spent in custody prior to trial.

Graves’ trial counsel filed a motion to suppress the evidence seized as a result of the search of Graves’ motor vehicle on the
basis that it was warrantless search and the police did not have probable cause to search that vehicle. The Commonwealth
presented testimony of two Pittsburgh Police Officers Louis Schweitzer and Matthew Poling, who were on patrol in the Homewood
and Larrimer Sections of the City of Pittsburgh. They had been assigned that area since the Serenity Night Club was open during
the weekend and that area was a high crime area, having numerous fights and shots fired in and around that club. The two Officers
were conducting a park and walk around the area of the night club illuminating motor vehicles to see if they could identify any
guns in plain view.

The Officers came upon a four-door white Volkswagen parked on Enterprise Street and when they illuminated the interior of
the car, they saw a gun. Officer Poling indicated that he observed this gun in the driver’s side rear seat pocket. The Officers then
decided to set up surveillance of this automobile from a parking lot directly across the street from where the Volkswagen was
parked. While observing that car, they saw a black male walk up to the car, open the driver’s door and get in the car and sit there
briefly. This individual, who was later identified as Graves, then got out of the vehicle but reached through the left rear window of
the vehicle and retrieved an item from the back of the vehicle, which was approximately four by six inches. The Officers could not
identify what the item was but did note that the individual who got into the car walked to the trunk area of the car, opened the
trunk, and put the object that he had taken from the interior of the vehicle into the trunk. This individual then got back into the
driver’s seat and shortly thereafter was joined by another individual who got into the front passenger seat and two more individ-
uals, who got into the back seat of this vehicle. The vehicle took off and proceeded along Hamilton Avenue until it reached the
intersection of East Liberty Boulevard. Once the vehicle left the Serenity Club, Officers Schweitzer and Poling decided to follow
the vehicle and when it approached the intersection of Hamilton Avenue and East Liberty Boulevard, it failed to indicate that it
was making a turn, when it turned onto East Liberty Boulevard.

When the Officers began to follow Graves’ automobile, they activated the camera mounted in the Officers’ patrol car. Officer
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Schweitzer made a traffic stop for the turn signal violation and since they had previously seen a gun in the vehicle, they ordered
all of the occupants out of the vehicle for the Officers’ safety so that they could locate the gun. While these individuals were
getting out of the car, Officer Livesey who was providing backup protection to Officers Schweitzer and Poling, told Officer
Schweitzer that there was a bag of marijuana in the rear pocket of the driver’s seat. These Officers illuminated that area and the
other Officers saw the bag of marijuana. This was the same pocket where the gun had been observed, but there was no gun in that
pocket. Since Officers Schweitzer and Poling had seen Graves take an object from the car and put it in the trunk, the trunk area
was searched and the Officers found a forty-four Magnum revolver.

In his initial claim of error, Graves maintains that the evidence should have been suppressed since it resulted from a warrant-
less search for which the police did not have probable cause. In Commonwealth v. Gary, 625 Pa. 183, 91 A.3d 102, 106-187, 138
(2014), the Pennsylvania Supreme Court was once again confronted with the requirements necessary to justify a warrantless
search of an automobile.

The primary objective of the Fourth Amendment to the U.S. Constitution and Article I, Section 8 of the Pennsylvania
Constitution is the protection of privacy. Warden v. Hayden, 387 U.S. 294, 304, 87 S.Ct. 1642, 18 L.Ed.2d 782
(1967) (stating that the “principal object of the Fourth Amendment is the protection of privacy”); Jones v. United States,
357 U.S. 493, 498, 78 S.Ct. 1253, 2 L.Ed.2d 1514 (1958) (“The decisions of this Court have time and again underscored the
essential purpose of the Fourth Amendment to shield the citizen from unwarranted intrusions into his privacy.”);
Commonwealth v. Waltson, 555 Pa. 223, 724 A.2d 289, 292 (1998) (citing Commonwealth v. Edmunds, 526 Pa. 374, 586 A.2d
887, 897–98 (1991) for the proposition that “this Court has held that embodied in Article I, Section 8 is a strong notion of
privacy, which is greater than that of the Fourth Amendment”); Commonwealth v. Gordon, 546 Pa. 65, 683 A.2d 253, 257
(1996) (reiterating that legitimate expectations of privacy are protected by Article I, Section 8); Commonwealth v.
Blystone, 519 Pa. 450, 549 A.2d 81, 87 (1988) (reiterating that “Article I, § 8 creates an implicit right to privacy in this
Commonwealth”), grant of habeas corpus on a separate issue affirmed by Blystone v. Horn, 664 F.3d 397 (3d Cir.2011);
Commonwealth v. Mangini, 478 Pa. 147, 386 A.2d 482 (1978) (“[T]he acknowledged touchstone of the Fourth Amendment
[is] to protect one’s reasonable expectations of privacy.”).

As a general rule, for a search to be reasonable under the Fourth Amendment or Article I, Section 8, police must
obtain a warrant, supported by probable cause and issued by an independent judicial officer, prior to conducting the
search. This general rule is subject to only a few delineated exceptions, including the existence of exigent circumstances.
See Horton v. California, 496 U.S. 128, 134 n. 4, 110 S.Ct. 2301, 110 L.Ed.2d 112 (1990) (“[I]t is a cardinal principle that
searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable
under the Fourth Amendment—subject only to a few specifically established and well-delineated exceptions.”) (citations
and quotation marks omitted); United States v. Ross, 456 U.S. 798, 825, 102 S.Ct. 2157, 72 L.Ed.2d 572 (1982) (same); Terry
v. Ohio, 392 U.S. 1, 20, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968) (“We do not retreat from our holdings that the police must,
when practicable, obtain advance judicial approval of searches and seizures through the warrant procedure, or that in
most instances failure to comply with the warrant requirement can only be excused by exigent circumstances.”) (inter-
nal citations omitted); Commonwealth v. Petroll, 558 Pa. 565, 738 A.2d 993, 998–99 (1999) (reiterating that Article I,
Section 8 and the Fourth Amendment generally prohibit warrantless searches unless an exception such as exigent
circumstances applies); Commonwealth v. Holzer, 480 Pa. 93, 389 A.2d 101, 106 (1978) (citing an exception to the warrant
requirement when exigent circumstances exist, such as where there is a need for prompt police action to preserve
evidence or to protect an officer from danger to his or her person).

One exception to the warrant requirement, the precise parameters of which have evolved over time based on deci-
sional law from the U.S. Supreme Court and from this Court, concerns searches and seizures of automobiles. See, e.g.,
California v. Carney, 471 U.S. 386, 390–91, 105 S.Ct. 2066, 85 L.Ed.2d 406 (1985). There is no question that automobiles
are not per se unprotected by the warrant requirements of the Fourth Amendment and Article I, Section 8. See, e.g., Cady
v. Dombrowski, 413 U.S. 433, 439–40, 93 S.Ct. 2523, 37 L.Ed.2d 706 (1973) (stating that “vehicles are ‘effects’ within the
meaning of the Fourth Amendment [even though] for the purposes of the Fourth Amendment there is a constitutional
difference between houses and cars”); Commonwealth v. Baker, 518 Pa. 145, 541 A.2d 1381, 1383 (1988), overruled on
other grounds, Commonwealth v. Rosario, 538 Pa. 400, 648 A.2d 1172 (1994) ( “It is well established that automobiles are
not per se unprotected by the warrant requirements of the Fourth Amendment, and of Art. I, § 8 [ ].”); Holzer, supra at
106 (“[C]onstitutional protections are applicable to searches and seizures of a person’s car,” although the need for a
warrant to search a car “is often excused by exigent circumstances.”); Commonwealth v. Cockfield, 431 Pa. 639, 246 A.2d
381, 384 (1968) (“And certainly an automobile is not per se unprotected by the warrant procedure of the Fourth
Amendment.”). However, as we develop infra, the precise parameters of these protections have been difficult not only for
this Court, but also for the U.S. Supreme Court to articulate and apply consistently. We first examine the development
of the automobile exception to the warrant requirement under federal law, and we then consider the concurrent
development of the exception in this Commonwealth.

After an extensive review of the United States Supreme Court cases on warrantless searches of automobiles and also a review
of the other jurisdictions, the Court once again concluded that there was a legitimate reason for a warrantless search of a motor
vehicle and probable cause existed to compel that search.

In sum, our review reveals no compelling reason to interpret Article I, Section 8 of the Pennsylvania Constitution as
providing greater protection with regard to warrantless searches of motor vehicles than does the Fourth Amendment.
Therefore, we hold that, in this Commonwealth, the law governing warrantless searches of motor vehicles is coextensive
with federal law under the Fourth Amendment. The prerequisite for a warrantless search of a motor vehicle is probable
cause to search; no exigency beyond the inherent mobility of a motor vehicle is required. The consistent and firm require-
ment for probable cause is a strong and sufficient safeguard against illegal searches of motor vehicles, whose inherent
mobility and the endless factual circumstances that such mobility engenders constitute a per se exigency allowing police
officers to make the determination of probable cause in the first instance in the field. Commonwealth v. Gary, supra.
at 242.
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In Graves’ case, the Police Officers observed in plain view a handgun in the rear pocket of the driver’s seat. After observing
that handgun, they saw Graves get into the vehicle, sit there momentarily and then after exiting the vehicle, reach back in through
the driver’s passenger side window and grab an object and then take that object and place it in the trunk. Graves then got back
into the vehicle and when his three passengers got in the vehicle, took off and the Police pursued them and noticed a traffic
violation and then effectuated a traffic stop. Armed with the knowledge that there was a weapon in the vehicle, they removed all
of the occupants of the vehicle to secure that weapon, only to find that the weapon was no longer in the rear pocket of the driver’s
seat but, rather, a bag of marijuana was in that pocket. The sighting of the weapon and the bag of marijuana provided the police
with sufficient probable cause to effectuate a warrantless search of Graves’ automobile and, accordingly, it was not in violation of
any of his rights under the Constitutions of the United States or the Commonwealth of Pennsylvania.

Graves second claim of error is that the evidence was insufficient as a matter of law to prove beyond a reasonable doubt that
he possessed a firearm so as to support his convictions for the crimes of possession of a firearm without a license3 and person not
to possess a firearm.4 In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set
forth the standard for reviewing a claim of the insufficiency of the evidence as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

In examining the record in the light most favorable to the Commonwealth and all the reasonable inferences drawn therefrom, it is
clear that the Commonwealth established beyond a reasonable doubt that Graves was guilty of both of these crimes. Officers
Schweitzer and Poling were patrolling an area near the Serenity Night Club in light of the fact that there had been numerous
incidents involving fights and shootings around that facility. While walking the streets, they illuminated cars that were parked
there to see if there were any weapons in sight. When they came to a four-door Volkswagen automobile, they noticed a 44 magnum
in the pocket of the back of the driver’s seat. These Officers took up surveillance of that motor vehicle to see who would come to
that vehicle and saw Graves go to the vehicle, get in and sit in the driver’s seat for a brief period of time, and then exit the
vehicle and then lean through the rear passenger window and take a small object out of the back of the vehicle and then place that
object in the trunk of that vehicle. Graves then got back into the driver’s seat and was joined by three other individuals. As a result
of a traffic violation, a stop was made and a search of the car then ensued. The Officers were concerned with locating the weapon,
however, it was no longer in the pocket of the driver’s seat but rather the Officers found a bag of marijuana, which was in plain
view. When the Officers looked into the trunk, they found the 44 magnum revolver which they had originally seen in the pocket of
the driver’s seat.

The Commonwealth can prove its case by both direct and circumstantial evidence and it is clear that the evidence demonstrated
that there was a gun in this vehicle, that after Graves had reached into the back seat area and placed an object in the trunk of the
car, the gun was no longer in the interior of the car but, rather, was in the trunk. The gun was in the interior prior to Graves
getting into the car and was in the trunk after he had placed an object there. The clear and unmistakable inference to arise there-
from is that Graves took the gun from the interior of the car and placed it in the trunk.

Graves’ next claim of error is that this Court erred in re-reading testimony to the jury. After the jury had deliberated for a
considerable period of time, it sent several questions to this Court with respect to requesting that the videotape of the incident be
replayed for them, this time without stopping, since during the course of the trial, it was stopped at different intervals and also that
a portion of Officer Schweitzer’s testimony be re-read to them. These questions were shown to both counsel and this Court advised
counsel that it intended to play the videotape uninterrupted and then to have the court reporter read back from the very beginning
of Officer Schweitzer’s testimony as to what time they started their foot patrol and to what time the four individuals went to Graves’
car. This was the scope of the request made by the jury. This Court did nothing more than respond to the jury’s question and did
not provide the jury with any new information. A claim similar to the one currently advanced by Graves, was addressed by the
Court in the Commonwealth v. Antidormi, 214 Pa. Super. 10, 84 A.3d 736, 754-755 (2014). That Court determined that the Trial
Court properly replayed testimony for the jury and did not in any way prejudice the defendant.

We now consider Appellant’s claim that the “the [t]rial [c]ourt should not have allowed the jury to [re]hear the audio
testimony of Cody Reck.” Brief for Appellant at 22. Appellant’s claim refers to the jury’s post-deliberation request to
rehear the testimony of Reck, which was granted by the trial court. See Notes of Testimony Volume II (“N.T. Part IV”),
7/17/2012, at 22. Specifically, Appellant contends that allowing the jury to listen to Reck’s testimony for a second time
“placed undue emphasis on Reck’s words, prejudicing [Appellant].” Brief for Appellant at 23. We disagree.

In reviewing Appellant’s claim, we keep the following legal principles in mind regarding jury requests to replay portions
of testimony:

[W]here a jury, in order to refresh their recollection, requests a reading of a portion of the testimony actually given at
the trial, it is a matter within the discretion of the trial court whether to grant such request. If the trial court does grant
the request, the review of testimony must be conducted in open court in the presence of parties and their counsel and,
if the resultant review does not place undue emphasis on one witness’ testimony, no reversible error is committed.

Commonwealth v. Peterman, 430 Pa. 627, 244 A.2d 723, 726 (1968). Reversible error may occur when the trial court sends
the testimony of a particular witness to the jury room, instead of holding such a review in open court. See Commonwealth
v. Ware, 137 Pa. 465, 20 A. 806, 808 (1890) (“The sending out of a part of the testimony to the jury room ... would have
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been a palpable error.”); Pa.R.Crim.P. 646(C)(1). “The reason for the prohibition is that the presence in the jury room
of the physical embodiment of a portion of the trial testimony in written form may have the effect of increasing the
probability that the jury will accept the testimony as credible.” Commonwealth v. Canales, 454 Pa. 422, 311 A.2d 572, 575
(1973). However, we emphasize that this Court has stated that such error may also be harmless, and does not constitute
prejudice per se. See Commonwealth v. Williams, 959 A.2d 1272, 1285–86 (Pa.Super.2008). “[T]his inquiry requires us to
determine whether providing the [evidence] to the jury was prejudicial: ‘If there is a likelihood the importance of the
evidence will be skewed, prejudice may be found; if not, there is no prejudice per se and the error is harmless.’ ” Williams,
959 A.2d at 1285–86 (quoting Commonwealth v. Dupre, 866 A.2d 1089, 1103 (Pa.Super.2005)).

The trial court permissibly replayed Reck’s testimony (apparently, both direct and cross examination) in open court. See
N.T. Part IV at 22 (“JURY TRIAL RECONVENED WITH QUESTION BY THE JURY AT 12:08 P.M., PLAYBACK OF
WITNESS, EXAMINATION OF CODY RECK”) (capitalization in original). Consequently, the trial court adhered to the
procedural requirements of Pennsylvania case law and Pa.R.Crim.P. 646(C)(1). However, our inquiry does not end there.
We also must determine whether the trial court abused its discretion in allowing Reck’s testimony to be replayed.

Appellant does not present a well-developed argument regarding prejudice; he simply asserts that the jury “should” have
been prevented from hearing the testimony of Reck again. Appellant offers no citations to any arguably prejudicial
sections of Reck’s testimony, nor any cogent argument explaining the contours of the alleged prejudice. The only
potentially persuasive citation offered by Appellant is to Williams. However, Appellant’s reliance upon Williams is
unavailing. The evidence provided to the jury in Williams was sent into the jury room, in an ultimately harmless
violation of Pa.R.Crim.P. 602(A). See Williams, 959 A.2d at 1283. Here, Appellant does not claim that Reck’s testimony
improperly was provided to the jury in contravention of any procedural rule.

Even assuming, arguendo, that the trial court’s treatment of Reck’s had violated the Pennsylvania Rules of Criminal
Procedure, we are persuaded by our analysis in Williams that Appellant’s claim, without more development, does not
suffice to establish prejudice. In Williams, we reasoned that merely replaying an audio recording of prior testimony to a
jury was not, by itself, prejudicial:

The jury did not hear new or different testimony in private, out of the presence of [appellant]. Instead, the jury
merely heard a verbatim recording of exactly what transpired in open court.... Moreover, in addition to hearing ...
direct testimony again, the jury also heard again ... cross-examination by [appellant’s] trial counsel. As such, the
jury did not hear any accusations or testimony that did not take place in open court—and [appellant] was not
accused of anything in secret.

Williams, 959 A.2d at 1283. Under this reasoning, the mere replay here of Reck’s previous testimony in open court falls
within the ambit of the trial court’s discretion and was not prejudicial. Appellant has made no cogent argument that leads
us to conclude otherwise. Consequently, the trial court did not abuse its discretion.

Com. v. Antidormi, 2014 PA Super 10, 84 A.3d 736, 754–55, appeal denied, 626 Pa. 681, 95 A.3d 275 (2014)

Graves’ final claim of error is that this Court did not give him appropriate credit for his pretrial detention; however, this Court
entered an Order on May 17, 2016, giving him credit for the time that he was incarcerated from September 7, 2014 through the
date of sentencing. As with Graves’ other claims of error, this claim has no merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: July 28, 2016

1 18 Pa.C.S.A. §6105.
2 18 Pa.C.S.A. §6106.
3 18 Pa.C.S.A. §6105.

(a) Offense defined.-- 

(1) A person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth. 

(2)(i) A person who is prohibited from possessing, using, controlling, selling, transferring or manufacturing a firearm
under paragraph (1) or subsection (b) or (c) shall have a reasonable period of time, not to exceed 60 days from the date
of the imposition of the disability under this subsection, in which to sell or transfer that person’s firearms to another
eligible person who is not a member of the prohibited person’s household.

(ii) This paragraph shall not apply to any person whose disability is imposed pursuant to subsection (c)(6).
4 18 Pa.C.S.A. §6106:

(a) Offense defined.-- (1) Except as provided in paragraph (2), any person who carries a firearm in any vehicle or any
person who carries a firearm concealed on or about his person, except in his place of abode or fixed place of business,
without a valid and lawfully issued license under this chapter commits a felony of the third degree.

(2) A person who is otherwise eligible to possess a valid license under this chapter but carries a firearm in any vehicle
or any person who carries a firearm concealed on or about his person, except in his place of abode or fixed place of
business, without a valid and lawfully issued license and has not committed any other criminal violation commits a
misdemeanor of the first degree.
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Commonwealth of Pennsylvania v. Michael Anthony Lapaglia
Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Juror Taint—
Involuntary Confession—Prior Bad Acts

Multiple claims of error in a first-degree homicide case.

No. CC 201410922. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—August 2, 2016.

OPINION
On June 11, 2015, following a jury trial, the appellant, Michael Anthony Lapaglia (hereinafter referred to as “Lapaglia”), was

found guilty of first degree murder, robbery and burglary. A presentence report was ordered in aid of sentencing and on December
9, 2015, Lapaglia was sentenced to the mandatory sentence of life without the possibility of parole for his conviction of first degree
murder, and a consecutive sentence of ten to twenty years for his conviction of the crime of robbery. No further penalty was
imposed upon him for his conviction of the crime of burglary. Lapaglia filed timely post-sentence motions and then filed amended
post-sentence motions and a hearing on those motions was continued several times at Lapaglia’s request. On January 8, 2016, a
hearing was held on his post-sentence motions and those motions were denied on January 12, 2016.

Lapaglia filed a timely appeal to the Superior Court and he was directed, pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b), to file a concise statement of matters complained of on appeal. In complying with that directive, Lapaglia has
raised seven claims of error. Initially, Lapaglia maintains that the evidence was insufficient to support the verdict since there was
no eyewitness who testified that Lapaglia was present at the victim’s home at the time of the homicide and, further, that if
Lapaglia had any interaction with the victim, that it occurred outside of the window of the time of death as established by the
medical examiner. Lapaglia next maintains that the verdict was against the weight of the evidence since the jury placed too much
emphasis on the testimony of Lapaglia’s girlfriend and that it also placed too much emphasis on the tape-recorded confession
made of Lapaglia and, finally, the jury placed too much emphasis on the testimony of Theodore Hazlettt, a pawn shop operator.
Lapaglia next maintains that this Court, in imposing the statutory maximum penalty of a period of incarceration of not less than
ten nor more than twenty years consecutive to the sentence of life without the possibility of parole, abused its discretion since
that sentence was manifestly excessive. Lapaglia also asserts that the imposition of a sentence of life without the possibility of
parole is excessive and the imposition of the mandatory sentence was illegal. In his next claim of error, Lapaglia suggested that
he was entitled to a new trial on the basis that his jury panel was tainted by comments made by a potential juror who was
ultimately excused. Lapaglia further maintains that this Court abused its discretion in failing to provide the jury with instruc-
tions as to the voluntariness, genuineness and credibility of Lapaglia’s videotape confession. Finally, Lapaglia maintains that it
was error by this Court to permit evidence of his termination from his position as a teller at Dollar Bank for alleged thefts that
he had committed and evidence of a theft that occurred from the victim’s home prior to the homicide and burglary of that home
in July of 2014.

The victim, Jack Parkes, (hereinafter referred to as “Parkes”) and Carol Lapaglia, Lapaglia’s aunt, had been romantically
involved for more than twenty-six years. In the early part of 2014, Parkes and Carol Lapaglia became engaged and were planning
a wedding in the fall of 2014. Neither Parkes nor Carol Lapaglia had any children and they treated her nieces and nephews as their
own children. Every Labor Day weekend, they would hold a party at their home at 93 Poplar Avenue, Kennedy Township and invite
all of the relatives. At the party held in September of 2013, numerous pieces of jewelry were taken from their home and Lapaglia
was accused of committing this theft. After realizing that the theft occurred, Carol Lapaglia and Parkes talked and they came to
the conclusion that Lapaglia had committed this theft. Carol Lapaglia called her sister, Marie Lapaglia, appellant’s mother and told
her of the theft and Marie said that she knew because her own son had stolen jewelry from her. None of that jewelry was ever
recovered nor was Lapaglia ever charged with that theft.

After Lapaglia graduated from high school, he enrolled in the military; however, he was dishonorably discharged as a result of
him being in possession of synthetic marijuana. Following his discharge, Lapaglia maintained that he suffered from post-traumatic
stress disorder and he began to self-medicate and to experiment with other drugs to the point that he became addicted to heroin.
On June 7, 2014, Lapaglia obtained employment as a teller for Dollar Bank and following his training, was given an office where
he was to work. During an unannounced audit, it was determined that on July 1, 2014, Lapaglia’s cash drawer was short by nine
hundred twenty-five dollars. A second audit was done on July 9, 2014, and it was determined that his cash drawer was short by
eighteen hundred dollars. In light of the two unexplained shortages in such a very short period of time, a decision was made to
terminate Lapaglia from his job.

On July 21, 2014, Carol Lapaglia went to work at approximately 5:40 a.m., leaving her fiancée, Parkes, to tend to his normal
business. Parkes, who was fifty-nine years old, was not employed, having been laid off from his factory warehouse job. In light of
medical conditions that he suffered from, he was unable to find employment and spent most of his day cleaning their house,
taking care of his mother and her residence. Parkes’ mother died in February of 2014 and he had hired a real estate agent to help
in the sale of that residence. At approximately ten minutes to eleven, Carol Lapaglia received a call from the real estate agent
indicating that she had a potential buyer for the residence and wanted to see if the buyer could look at the residence later that
afternoon. She told the agent that she would contact Parkes who had the key, to make the arrangement for an afternoon visit. The
real estate agent told Carol Lapaglia that she had attempted to call Parkes at his home and cell phone but received no answer,
although she did leave a message. Carol Lapaglia then began to call Parkes at his residence and on his cell phone and, like the real
estate agent, received no answer from him. Over the next several hours she attempted to call him at least a dozen times without
receiving a response.

At approximately 2:30 p.m. on July 21, 2014, Carol Lapaglia left work and drove to the residence that she shared with Parkes
and arrived there at approximately 3:00 p.m. She went into the residence and saw Parkes lying on the floor between a coffee table
and a couch and he was motionless. She also saw a pool of blood. She attempted to perform CPR on Parkes but could not get his
mouth open. At that point she made a 911 phone call requesting medical assistance stating that Parkes was unresponsive and that
his head was lying in a pool of blood. The paramedics and police arrived and made the determination that Parkes was dead from
a single gunshot wound to the head and began their investigation of this homicide. Carol Lapaglia did not go to the upstairs of the
residence until the next day when she found it in complete disarray. In doing an inventory of their possessions, she made a deter-
mination that Parkes’ jewelry, her jewelry, Parkes’ mother’s jewelry and her mother’s jewelry had been stolen. In particular, she
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made note of the fact that two very distinctive rings, one was a horseshoe diamond and sapphire ring that she had made for him
and another was an ace of spades ring. There were also several watches and a thick herringbone gold chain missing.

Theodore Hazlett was the owner of a pawn shop business known as Cash for Collectibles. On July 21, 2014, a white male and a
white female came to his business carrying a large amount of gold jewelry in a pouch, seeking to sell that jewelry to him. Hazlett,
in examining the jewelry, saw a horseshoe-shaped ring that had sapphires and diamonds on it, however, it looked like it had been
smashed or broken with a pair of pliers. He also saw a herringbone gold chain. After weighing all of the jewelry, he advised the
white male that he did not have sufficient money with him to buy all of the gold jewelry that this individual wanted to sell him and
that he would have to contact his broker later that day. He asked these individuals to come back the next day at approximately
11:00 a.m. when the sale could be consummated.

A couple of hours after the male and female left Hazlett’s business, he called the Sharpsburg Police Department and talked with
the Chief of Police advising him that he thought someone was trying to sell him stolen jewelry. The Chief asked Hazlett if he knew
the individual that was attempting to sell the jewelry and Hazlett told him he knew that individual as Bryan Gibbons that sold him
gold jewelry in the past.

Hazlett learned that the individual who was attempting to sell him the jewelry was not Bryan Gibbons but, rather was Lapaglia,
when he saw the broadcast of Lapaglia being taken into custody.

On August 5, 2014, Lapaglia was taken into custody by the Allegheny County Police and advised that he was being charged with
the crime of criminal homicide. Lapaglia was given his Miranda rights and acknowledged both orally and in writing that he under-
stood those rights. Lapaglia agreed to talk to the police and during his several interviews, gave four different versions as to what
his involvement, if any, was in the death of Parkes. Initially, Lapaglia maintained that he had no involvement with the death and
knew nothing about that homicide. After denying any involvement with this homicide, the police confronted him with the fact that
he was identified as an individual who was at a Downtown pawn shop, pawning items of jewelry that were owned by Parkes.
Lapaglia then gave a second version of what happened when he said that he met with an individual known as Big Black Bro as this
individual had called him and wanted the money that Lapaglia owed him for heroin that Big Black Bro had previously supplied to
him. He agreed to meet Big Black Bro in McKees Rocks and at that meeting, Big Black Bro gave him a Crown Royal bag contain-
ing numerous pieces of jewelry and told him to pawn the jewelry and then give Big Black Bro the money. Lapaglia then went to
Sharpsburg in an attempt to pawn the jewelry but was unable to sell the jewelry at that pawn shop and ultimately went to another
pawn shop in Pittsburgh the next day and received approximately one thousand dollars for the jewelry and he gave that money to
Big Black Bro.

The police then confronted Lapaglia with the records from his phone which indicated that his phone was pinging off a cellular
tower that was closest to the home of the victim at approximately 10:07 a.m. on the day of the shooting. Lapaglia, in response to
this information, then gave his third version of what happened and told the police that he went to Sheldon Park Apartments in
Natrona Heights to meet an individual he knew by the name of Stink for the purpose of purchasing drugs. During his conversation
with Stink, he told them that Parkes was a bookie and had plenty of money and Stink and two of his associates decided to rob
Parkes. He then drove Stink and these two other black males to Parkes’ home and they went in and he waited in the car. A short
time later Stink and these two other individuals left Parkes’ residence, got in the car with Lapaglia and told him that shots had been
fired and things did not go well. Stink then gave Lapaglia a Crown Royal bag full of jewelry and told him to pawn that jewelry and
give Stink the money.

Following the third version of what happened at Parkes’ home, Lapaglia asked for a bathroom break and when he came back
from that break, he told the police that he wanted to talk to them and come clean and tell them what actually happened. Lapaglia
mentioned that he had been recently discharged from the Army and that he suffered from post-traumatic stress disorder and that
he was depressed and as a result of his depression, attempted to self-medicate himself by using heroin. As a result of his heroin
use, he needed money and when the jewelry was stolen from the victim a year prior to his death, he was accused of stealing that
jewelry to satisfy his heroin habit. On the morning of the homicide he called his girlfriend, Melanie Gigliotti, and asked her to go
on a ride with him and they drove to Parkes’ residence, however, he parked several blocks away from the residence and told
Gigliotti to stay in the car and that he would be back shortly. Lapaglia then walked to Parkes’ residence and saw that Parkes was
standing at the front door, apparently having seen Lapaglia approach his house. When he got inside the house a fight ensued and
Parkes put Lapaglia in a headlock and Lapaglia drew a thirty-eight caliber handgun and shot Parkes in the head. Knowing that he
had killed him, he then took all of Parkes’ jewelry and money and went back to his car where Gigliotti was waiting. They then
proceeded to Sharpsburg in an attempt to pawn the jewelry, however, he was unsuccessful in selling that jewelry to the pawn shop.
From there he proceeded to the VA Hospital for a 1:00 appointment to discuss his claim that he suffered from post-traumatic stress
disorder. The next day he went to a pawn shop in the City of Pittsburgh and pawned Parkes’ jewelry and coins and received approx-
imately one thousand dollars for them.

In his first claim of error, Lapaglia maintains that the evidence was insufficient to support his convictions for the crimes of
criminal homicide, robbery and burglary in that no eyewitness placed Lapaglia inside Parkes’ residence and further that if
Lapaglia had any interaction with the victim it occurred outside the time of death established by the coroner. The standard for
reviewing a claim that the evidence was insufficient to support the verdicts have been set forth in Commonwealth v. Widmer, 560
Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set forth the standard for reviewing a claim of the insuffi-
ciency of the evidence as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim, we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.
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In reviewing the evidence in the light most favorable to the Commonwealth and using all of the reasonable inferences drawn
therefrom, it is abundantly clear that the Commonwealth has met its burden of proving the elements of the offenses charged
beyond a reasonable doubt. Lapaglia is incorrect that there was no witness who placed him inside of Parkes’ residence at the
time the homicide was committed. When questioned by the police, Lapaglia gave four different stories as to what involve-
ment, if any, he had in Parkes’ death and finally told the police that he wished to come clean and placed a confession on tape
so that the jury could not only hear but also see Lapaglia tell the police how and why Parkes died. The Commonwealth also
presented the testimony of Gigliotti, Lapaglia’s then girlfriend, who testified that sometime between seven thirty and eight
thirty in the morning, she called her employer and told him that she was ill and she would not be in to work that day. This
was an excuse so that Gigliotti and Lapaglia could do drugs that day. Sometime between nine, ten or eleven a.m., Lapaglia
drove to Kennedy Township and parked a couple of blocks away from Parkes’ residence and Lapaglia told her to stay in the
car and that he would be back in twenty minutes. If he was not back in that time period, then she was to leave the area. When
Lapaglia returned to the vehicle, he was carrying a Crown Royal bag which contained jewelry and coins, which were owned
by Parkes. The Commonwealth also presented information that Lapaglia’s phone was pinging off of a cell tower close to
Parkes’ house at 10:07 a.m. on July 21, 2014. All of this information was more than sufficient to establish that Lapaglia had
killed Parkes.

Lapaglia also maintains that the evidence was insufficient to show that he was at Parkes’ residence during the time that
Parkes was killed. Dr. AbdulRezak Shakir testified that he estimated that the time of death occurred sometime between 11:30
and 3:00 p.m. Those time parameters were established by information that he received as to the last person who had seen
Parkes alive and when the body was discovered by Carol Lapaglia. Bradley Johnson testified that on July 21, 2014, he went
to Parkes’ house to talk to him because he was interested in possibly buying Parkes’ mother’s house for Johnson’s mother.
While he did not have a watch on, he estimated that he was there at approximately 10:00 a.m. and left at approximately 11:20
a.m. Carol Lapaglia testified that she left for work at approximately 5:40 a.m. and while she was at work, received a phone
call from the real estate agent that had listed Parkes’ mother’s home who informed her that she had a potential buyer for that
residence and that individual wanted to come and see the home. She recalled that she received the phone call at 10:50 a.m.
The real estate agent also informed her that she had attempted to call Parkes but received no answer. Carol Lapaglia called
the residence and Parkes’ cell phone at approximately 11:55 a.m. and received no answer and continued to make numerous
phone calls until she left work. When she returned home at approximately 3:00 p.m., she discovered Parkes’ body. It is
abundantly clear from all of the testimony that Parkes was dead by noon and the fact that Lapaglia was at the VA Hospital
at 1:00 p.m. is of no moment since the testimony of the other witnesses allowed him a window of opportunity to go to Parkes’
home and murder him.

Lapaglia next maintains that the verdicts were against the weight of the evidence in that the jury placed too much emphasis on
the testimony of Lapaglia’s girlfriend, Gigliotti; that it also placed too much emphasis on Lapaglia’s tape-recorded statement and,
finally, that it placed too much emphasis on the identification made by one of the pawnbrokers to whom Lapaglia was attempting
to sell Parkes’ jewelry. In Commonwealth v. Antidormi, 2014 Pa. Super. 10, 84 A.3d 736, 757-758 (2014) the Court set forth the
standard to be employed when viewing a claim that the verdicts were against the weight of the evidence.

We turn now to Appellant’s claim challenging the weight of the evidence. Our review is guided by the following legal
principles:19

A motion for a new trial based on a claim that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Widmer, 744 A.2d at 751–52; Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177, 1189
(1994). A new trial should not be granted because of a mere conflict in the testimony or because the judge on the
same facts would have arrived at a different conclusion. Widmer, 744 A.2d at 752. Rather, “the role of the trial judge
is to determine that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them
or to give them equal weight with all the facts is to deny justice.’ ” Id. at 320, 744 A.2d at 752 (citation omitted). It has
often been stated that “a new trial should be awarded when the jury’s verdict is so contrary to the evidence as to shock
one’s sense of justice and the award of a new trial is imperative so that right may be given another opportunity to
prevail.” Brown, 648 A.2d at 1189.

An appellate court’s standard of review when presented with a weight of the evidence claim is distinct from the standard
of review applied by the trial court:

Appellate review of a weight claim is a review of the exercise of discretion, not of the underlying question of whether the
verdict is against the weight of the evidence. Brown, 648 A.2d at 1189. Because the trial judge has had the opportunity to
hear and see the evidence presented, an appellate court will give the gravest consideration to the findings and reasons
advanced by the trial judge when reviewing a trial court’s determination that the verdict is against the weight of the
evidence. Commonwealth v. Farquharson, 467 Pa. 50, 354 A.2d 545 (1976). One of the least assailable reasons for
granting or denying a new trial is the lower court’s conviction that the verdict was or was not against the weight of
the evidence[.]

Widmer, 744 A.2d at 753 (internal citations truncated for continuity, emphasis added).

Commonwealth v. Clay, 64 A.3d 1049, 1054–55 (Pa.2013) (citations modified).

Com. v. Antidormi, 2014 PA Super 10, 84 A.3d 736, 757–58, appeal denied, 626 Pa. 681, 95 A.3d 275 (2014)

All of the Lapaglia’s claims that the verdicts were against the weight of the evidence are predicated upon Lapaglia’s belief that
the jury must have placed too much emphasis of the testimony of certain witnesses. There is nothing in the record that would
enable any individual to determine what, if any, emphasis the jury placed on any of the testimony that was presented to them.
Lapaglia was permitted the opportunity to cross-examine his girlfriend and to demonstrate that she was fearful about losing
custody of his children because of her own drug addiction and the fact that she cohabited with another drug user. The jury was
able to weigh this evidence along with all of the other evidence presented to it to make a determination as to whether not Gigliotti
was a credible witness. The jury further was permitted the opportunity not only to hear, but also to see, Lapaglia’s taped statement
given to the police. While he was in custody and at times while he was shackled, this was done in accordance with normal police
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policy. The jury had the full opportunity to assess Lapaglia’s credibility and also to determine whether or not he was being
truthful with respect to this statement given to the police on tape and the other statements that he had previously given to them.
With respect to the testimony of Theodore Hazlettt, the owner of Coins for Cash in the Sharpsburg area, Hazlettt did not identify
Lapaglia when he reported to the Sharpsburg police that he thought an individual was attempting to pawn stolen goods to him.
It was only after he had seen a newscast where Lapaglia had been taken into custody and charged with the crime of criminal
homicide, that he identified Lapaglia as the individual who attempted to pawn those items on the day of the homicide. As with
the testimony of the other witnesses, the jury had the opportunity to see and to view all of that testimony and make a determina-
tion as to whether or not those individuals were credible individuals and whether or not their testimony was supported by the
evidence in this case, which it was.

Lapaglia’s next claim of error is that his sentence of a period of incarceration of not less than ten nor more than twenty years
for his conviction of the crime of robbery which would run consecutive to his sentence of life without the possibility of parole for
his conviction of first degree murder was manifestly excessive and, therefore, an abuse of discretion. In formulating Lapaglia’s
sentence, this Court complied with the requirements of the Sentencing Code which provides in 42 Pa.C.S.A. §9721(b) that the
following standards must be used:

(a) General rule.—In determining the sentence to be imposed the court shall, except as provided in subsection (a.1),
consider and select one or more of the following alternatives, and may impose them consecutively or concurrently:

(1) An order of probation.

(2) A determination of guilt without further penalty.

(3) Partial confinement.

(4) Total confinement.

(5) A fine.

(6) County intermediate punishment.

(7) State intermediate punishment.

(a.1) Exception.—

(1) Unless specifically authorized under section 9763 (relating to a sentence of county intermediate punishment) or 61
Pa.C.S. Ch. 41 (relating to State intermediate punishment), subsection (a) shall not apply where a mandatory minimum
sentence is otherwise provided by law.

(2) An eligible offender may be sentenced to State intermediate punishment pursuant to subsection (a)(7) and as
described in 61 Pa.C.S. Ch. 41 or to State motivational boot camp as described in 61 Pa. C.S. Ch. 39 (relating to motiva-
tional boot camp), even if a mandatory minimum sentence would otherwise be provided by law.

(3) An eligible offender may be sentenced to total confinement pursuant to subsection (a)(4) and a recidivism risk
reduction incentive minimum sentence pursuant to section 9756(b.1) (relating to sentence of total confinement), even if
a mandatory minimum sentence would otherwise be provided by law.

(b) General standards.—In selecting from the alternatives set forth in subsection (a), the court shall follow the
general principle that the sentence imposed should call for confinement that is consistent with the protection of the
public, the gravity of the offense as it relates to the impact on the life of the victim and on the community, and the
rehabilitative needs of the defendant. The court shall also consider any guidelines for sentencing and resentencing
adopted by the Pennsylvania Commission on Sentencing and taking effect under section 2155 (relating to publication
of guidelines for sentencing, resentencing and parole and recommitment ranges following revocation).1 In every case
in which the court imposes a sentence for a felony or misdemeanor, modifies a sentence, resentences an offender
following revocation of probation, county intermediate punishment or State intermediate punishment or resentences
following remand, the court shall make as a part of the record, and disclose in open court at the time of sentencing,
a statement of the reason or reasons for the sentence imposed. In every case where the court imposes a sentence or
resentence outside the guidelines adopted by the Pennsylvania Commission on Sentencing under sections 2154
(relating to adoption of guidelines for sentencing), 2154.1 (relating to adoption of guidelines for county intermediate
punishment), 2154.2 (relating to adoption of guidelines for State intermediate punishment), 2154.3 (relating to adoption
of guidelines for fines), 2154.4 (relating to adoption of guidelines for resentencing) and 2154.5 (relating to adoption of
guidelines for parole) and made effective under section 2155, the court shall provide a contemporaneous written state-
ment of the reason or reasons for the deviation from the guidelines to the commission, as established under section
2153(a)(14) (relating to powers and duties). Failure to comply shall be grounds for vacating the sentence or resentence
and resentencing the defendant.

42 Pa. Stat. and Cons. Stat. Ann. § 9721 (West)

It is abundantly clear that the sentence of life without the possibility of parole took into consideration the need for the protection
of the public, the gravity of the offenses committed by Lapaglia, the impact upon the life of the victim and his community and the
rehabilitative needs of Lapaglia. This Court in order to insure that that sentence of life without the possibility of parole would meet
those needs, deemed it appropriate to impose a consecutive sentence of a period of incarceration of not less than ten nor more than
twenty years for his conviction of the crime of robbery. The record reflected that this was the second time that Lapaglia had
burglarized the victim’s home and stolen the victim’s jewelry. The sentence being imposed upon him as a consecutive sentence was
done so to meet all of the requirements of the Sentencing Code.

Lapaglia next maintains that the imposition of a sentence of life without the possibility of parole is excessive and the imposi-
tion of a mandatory sentence was illegal. In an attempt to suggest that there is a legal basis for these assertions, Lapaglia has
attempted to rely on the series of cases decided by the United States Supreme Court with respect to the imposition of life sentences
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without the possibility of parole on minors, including Miller v. Alabama and Monroe v. Louisiana. Lapaglia maintains that while
he is not a minor, he is only several years older than those individuals and should be afforded the same benefits. Lapaglia was
twenty-three years old when he killed Parkes and, accordingly, he was not eligible to have a lesser sentence imposed upon him than
the one mandated by statute, that being life without the possibility of parole.

Lapaglia next maintains that he is entitled to a new trial on the basis of his claim that the jury panel was tainted by comments
made by a potential juror. During jury selection, a potential juror completed his jury panel questionnaire in such a fashion as to
demonstrate that he could not be a fair and impartial juror. Illustrative of this fact was he stated that he would believe a police
officer over any other witness and he could not follow the Court’s instruction that any individual accused of crime is presumed
innocent. The manner in which this potential juror completed the form was intentionally designed to get him excused from jury
duty. To insure that that objective was achieved, when that potential juror was brought up to be interrogated, he leaned across the
table, pointed directly at Lapaglia and said “You did it, didn’t you, admit it.” This juror was removed from the jury panel and the
Court took appropriate action to address his willful disregard for the criminal justice system. As a result of this potential juror’s
conduct, each and every one of the jurors selected in Lapaglia’s case was asked if they had heard anything that this potential juror
had said or did they observe any of his activities. Almost all of the jurors said that they had not heard anything and even those who
did hear it, said they could be fair and impartial jurors and his actions and words would not be part of their jury deliberations.

Lapaglia next maintains that this Court erred in failing to provide the jury with instructions concerning Lapaglia’s confession,
including the instructions on the general consideration of a defendant’s confession, the genuineness of his confession, the voluntari-
ness of his confession and the credibility and weight to consider in analyzing someone’s confession. Lapaglia never requested any of
these instructions and he acknowledged that his confession was voluntarily made when he signed his Miranda rights form and indi-
cated to the police orally that he understood his rights. When Lapaglia told the police that he wanted to tell them the truth, he agreed
to give a videotaped confession which enabled the jury to not only hear, but also to see Lapaglia. This Court viewed that confession
and it was clear that he was not coerced into making that confession and that he freely and voluntarily made that confession.

Finally, Lapaglia has suggested that this Court erred in allowing evidence of prior bad acts with respect to his termination from
employment at Dollar Savings Bank and a prior theft from Parkes’ residence. The Commonwealth presented evidence that
Lapaglia was employed as a teller by Dollar Savings Bank and over a very short period of time had two shortfalls in his cash
drawer. They also provided the testimony from Carol Lapaglia that at a Labor Day party a year prior to Parkes’ death, that a
number of pieces of Parkes’ jewelry and her jewelry were stolen and that Lapaglia had committed those thefts. The Commonwealth
filed a motion to produce evidence pursuant to Pennsylvania Rule of Evidence 404.b of prior bad acts in order to establish the
motive, plan and opportunity that Lapaglia had to commit the crimes for which he was on trial. In particular, the Commonwealth
wanted to show the fact that he had been fired from his job at Dollar Savings Bank for theft because of his need for money to
support his drug habit and that he knew that the victim had a considerable amount of jewelry and coins which could easily be
pawned. In reviewing Pennsylvania Rule of Evidence 404(b), it provides as follows:

(b) Other crimes, wrongs or acts.

(1) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show
action in conformity therewith.

(2) Evidence of other crimes, wrongs, or acts may be admitted for other purposes, such as proof of motive, opportu-
nity, intent, preparation, plan, knowledge, identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts proffered under subsection (b)(2) of this rule may be admitted in a
criminal case only upon a showing that the probative value of the evidence outweighs its potential for prejudice.

(4) In criminal cases, the prosecution shall provide reasonable notice in advance of trial, or during trial if the court
excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

It has additionally been held that evidence of such prior bad act is admissible if relevant to show any one of five things: 1) motive;
2) intent or knowledge; 3) absent a mistake or accident; 4) common scheme or plan; and, 5) identity. The evidence presented by
the Commonwealth of Lapaglia’s bad acts was designed to prove motive, intent and common plan. It was offered for the purpose
of showing Lapaglia’s need for money to support his heroin addiction and the fact that he would commit criminal activity to
support that addiction. As with all of his other claims of error, this claim is also without merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: August 2, 2016

Commonwealth of Pennsylvania v.
Andre Taylor

Criminal Appeal—Suppression—Traffic Stop—Reasonable Suspicion—Nervousness of Driver—Fruit of the Poisonous Tree

A traffic stop is not deemed unduly delayed when police asked nervous occupants leaving high crime area to step out of the car
for “officer safety.”

No. CC 201506230. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 31, 2016.

OPINION
On April 28, 2015, Appellant, Andre Taylor, was arrested and charged with one count of Possession with Intent to Deliver a

Controlled Substance (PWID)1, two counts of Possession of a Controlled Substance2, one count of Possession of Marijuana,3 and one
count of Possession of Drug Paraphernalia.4 The Possession of Drug Paraphernalia was dismissed at the Preliminary Hearing.
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Appellant filed a Motion to Suppress on September 2, 2016. After a hearing on the motion and careful consideration of Appellant’s
Brief and the Commonwealth’s Memorandum of Law filed on the issue, this Court denied the Motion to Suppress on December 14,
2015. The case proceeded to a stipulated nonjury after which this Court found Appellant guilty of the remaining charges.5 Appellant
was sentenced on March 15, 2015 to 25 to 65 months of incarceration with three years consecutive probation at the PWID count
and no further penalty on the rest of the charges. Appellant filed a Notice of Appeal on April 14, 2016 and a Statement of Errors
Complained of on Appeal on May 6, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges this Court erred in denying Appellant’s motion to suppress. Appellant alleges that police officers extended a

traffic stop without reasonable suspicion of criminal activity. Appellant alleges that because the search violated his constitutional
rights, this Court erred in failing to suppress the drugs subsequently recovered as fruit of the poisonous tree. (Concise Statement
of Errors to be Raised on Appeal at 3-4).

SUMMARY OF THE CASE
Detective Schelley Gould of the McKeesport Police Department, a police officer with twenty-one years experience, testified that

he was working in a plain clothes capacity on April 28, 2015. (Transcript of Suppression Hearing of October 1, 2015, hereinafter ST
3-4) At approximately 5:30 p.m., he observed a grey Suzuki with an expired inspection sticker in the opposing lane of traffic. (ST 4-
5) The Suzuki was driving away from the 500 block of Fifth Avenue, an area the Detective described as a “high drug trafficking
area.” (ST 5) Det. Gould initiated a traffic stop and identified Joseph Heiresdt as the driver and Appellant as the front seat passen-
ger. Id. Det. Gould observed Heiresdt and Appellant shaking considerably, and concluded that they appeared more nervous than a
normal traffic stop would warrant. (ST 6) Detective Gould twice told Appellant to stop moving around the vehicle, but Appellant did
not comply with this request. (ST 7) Det. Gould believed a weapon may have been in the car, and called for backup. (ST 8)

Once Officer Zuber arrived as backup “a couple minutes later,” the officers asked Appellant to exit the vehicle. Id. Det. Gould
asked Appellant if he had anything on his person that the Detective needed to know about. Id. The Detective testified that the
primary reason he asked that question was out of a concern that Appellant may have been armed. Id. Appellant responded that he
had “a little bit of weed” on him. (ST 9) Officer Zuber then recovered 6.698 grams of marijuana from Appellant’s pocket.6 Id. As a
result, the officers arrested Appellant and searched him incident to arrest. Id. The officers’ search incident to arrest of Appellant
yielded eight bricks of heroin, two cell phones and $700 in cash.

DISCUSSION
Appellant claims that this Court erred in denying Appellant’s Motion to Suppress. The standard of review in determining

whether the trial court appropriately denied the suppression motion is whether the record supports the factual findings and
whether the legal conclusions drawn from these facts are correct. Commonwealth v. Stevenson, 894 A.2d 759, 769 (Pa. Super. 2006).
Appellant asserts that Det. Gould extended the traffic stop longer than reasonably necessary, without reasonable suspicion that
criminal activity was afoot. The Commonwealth argued that the detective had reasonable suspicion of criminal activity, which
justified and supported Appellant’s detention, removal from the vehicle, and pat down. The test for reasonable suspicion to
support an investigative detention is as follows:

To establish grounds for “reasonable suspicion” sufficient to justify an investigative detention, the officer must articulate
specific observations which, in conjunction with reasonable inference derived from these observations, led him reason-
ably to conclude, in light of his experience, that criminal activity was afoot and that the person he stopped was involved
in that activity. Commonwealth v. Cook, 558 Pa. 50, 735 A.2d 673, 676 (1999). Mere hunches on the part of the officer are
insufficient to meet this burden; however, “...a combination of innocent facts, when taken together, may warrant further
investigation by the police officer.” Id.

Commonwealth v. Bennett, 827 A.2d 469, 477 (Pa.Super.2003) (emphasis added). “Our courts have mandated that law
enforcement officers, prior to subjecting a citizen to investigatory detention, must harbor at least a reasonable suspicion
that the person seized is then engaged in unlawful activity.” Commonwealth v. Beasley, 761 A.2d 621, 625 (Pa.Super.2000).
“[E]ven where the circumstances surrounding an individual’s conduct suggest ongoing illegality, the individual may not
be detained unless his or her personal conduct substantiates involvement in that activity.” Id. at 626.

Commonwealth v. Wood, 833 A.2d 740, 747–48 (Pa. Super 2003), aff ’d, 862 A.2d 589 (Pa. 2004).

A police officer may stop a vehicle for any violation of the Motor Vehicle Code. Commonwealth v. Pless, 679 A.2d 232, 233 (Pa.
Super. 1996). At a traffic stop, police officers also have the right to compel a driver to exit the vehicle. Commonwealth v. Parker,
957 A.2d 311 (Pa. Super. 2008), appeal denied, 976 A.2d 571 (Pa. 2009). A police officer may order passengers, in addition to
drivers, to exit a vehicle if the officer can “articulate specific observations which, in conjunction with reasonable inferences
derived from those observations, led him reasonably to conclude, in light of his experience, that criminal activity was afoot and
that the person he stopped was involved in that activity.” Commonwealth v. Reppert, 814 A.2d 1196, 1202 (Pa. Super. 2002).

Considering the totality of the circumstances, this Court concluded that the officers had reasonable suspicion that criminal
activity was afoot at the time Det. Gould asked Appellant to exit the vehicle. The car in which Appellant was riding had just left a
high drug trafficking area. Appellant would not stop moving inside the vehicle despite twice being instructed to sit still. The
Detective noted that, based on his experience, Appellant and the driver were overly nervous for a minor traffic stop. These facts,
interpreted through the training and experience of a seasoned police officer, led him to believe that Appellant may have been
armed. Even innocent facts, taken together and in the light of an experienced police officer, may create a reasonable suspicion of
criminal activity. Commonwealth v. Cook, 735 A.2d 673, 678 (Pa. 1999).

Out of concern for officer safety, while the Officers had reasonable suspicion that criminal activity was afoot, Detective Gould
asked Appellant, “Is there was anything on your person I need to be concerned about?” (ST 8) A similar question asked by a police
officer to a suspect removed from his vehicle “whether he had any weapons ... or anything [the police] should be aware of,” was
deemed to be “no more intrusive and no more of a nature that would tend to yield incriminating evidence than an unquestionably
permissible request to alight from a vehicle during a traffic stop.” Commonwealth v. Clinton, 905 A.2d 1026, 1030, 1032 (Pa. Super
2006). Appellant replied that he possessed marijuana, which was seized and Appellant was lawfully arrested. Once arrested,
Appellant was legally searched incident to arrest and the drugs, money, and cell phones were recovered.
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Lastly, Appellant’s reliance on Rodriguez v. U.S., 135 S.Ct. 1609 (2015) is misplaced. Rodriguez held that a traffic stop may not
be prolonged to investigate unrelated criminal activity. 135 S.Ct. at 1615. Specifically, a dog sniff, which is not related to roadway
or officer safety, may not be conducted “in a way that prolongs the stop, absent the reasonable suspicion ordinarily demanded to
justify detaining an individual.” Id. In the matter sub judice, however, the initial stop of the vehicle, the removal of Appellant from
the vehicle, and the question asked by the Detective were related to immediate roadway and officer safety, and not for the purpose
of investigating a separate offense. Furthermore, the traffic stop was not unduly delayed by asking the occupants to exit the
vehicle due to justifiable concerns for officer safety. As such, Rodriguez is inapplicable and this Court did not err.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 35 Pa.C.S. § 780-113 (a) (30).
2 35 Pa.C.S. § 780-113 (a) (16).
3 35 Pa.C.S. § 780-113 (a) (31).
4 35 Pa.C.S. § 780-113 (a) (32).
5 The Possession of Marijuana charge was withdrawn.
6 Officer Zuber could not recall if Appellant stated the location of the marijuana or if detective Gould found it during a pat down. Id.

Commonwealth of Pennsylvania v.
Shane Lafferty

Criminal Appeal—Evidence—Sufficiency—Weight of the Evidence—Prosecutorial Misconduct—
Sentencing (Discretionary Aspects)—Waiver—Child Pornography—Mistrial

Commonwealth witness entered jury room to play audio recording during deliberation, but also answered jury’s questions about
audio, court finds this was harmless error.

No. CC 201404063. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 26, 2016.

OPINION
On February 20, 2015, a jury convicted Appellant, Shane Lafferty, of two counts of Possession of Child Pornography1. Appellant

was sentenced to two to four years of incarceration with six years consecutive probation. Post Sentence Motions were denied on
March 10, 2015 and Appellant filed a Notice of Appeal on October 15, 2012. Appellant filed a Statement of Errors Complained of
on Appeal on April 9, 2015. A considerable delay ensued as the trial transcript was not filed in a timely manner. Appellant obtained
the transcript on August 18, 2016 and filed a Concise Statement of Matters Complained of on Appeal on September 7, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant, in his Concise Statement, raised the following eight issues on appeal. Appellant alleges this Court erred in permit-

ting the Commonwealth to introduce into evidence and send out with the jury a power point presentation which improperly sum-
marized witness testimony. Next Appellant alleges the evidence was insufficient to sustain the verdicts. Appellant also alleges that
the verdicts were contrary to the weight of the evidence. Appellant’s next allegation of error is that the Assistant District Attorney
(“ADA”) committed prosecutorial misconduct during his closing argument by making improper statements to the jury. Appellant
alleges his Due Process rights were violated when a Commonwealth witness twice entered the jury room during deliberations and
answered questions from the jurors. Appellant alleges this Court further erred by failing to hold a hearing to determine the prej-
udicial impact of the witness’ contact with the jury. Appellant additionally alleges this Court erred in failing to give a cautionary
or curative instruction to the jury regarding the witness’ contact with the jury. Lastly, Appellant alleges this Court abused its dis-
cretion by imposing a manifestly excessive, unreasonable sentence. Concise Statement of Errors to be Raised on Appeal, pp. 3-8.

SUMMARY OF THE CASE
Corporal Gerhard Goodyear of the Pennsylvania State Police Southwest Computer Crime Task Force testified that his duties

include undercover investigations into the possession and distribution of child pornography and forensic examinations of any kind
of electronic device that can contain data. (Transcript of Jury Trial 2/17-20/15, hereinafter TT 54-55) He testified that he has
received training in BitTorrent/eMule and various other file sharing networks, and has personally initiated between fifty and
seventy-five undercover investigations. (TT 55) BitTorrent is a network that the State Police monitor for the distribution of child
pornography. (TT 57) The parties stipulated that Corporal Goodyear could testify as an expert in computer forensics and peer-to-
peer file sharing investigations. (TT 71)

Appellant conceded that his computer contained child pornography but alleged that others had access to the computer and may
have downloaded child pornography without his consent or knowledge. The parties also stipulated that between April 5, 2013, and
June 27, 2013, Appellant did not have access to his computer. (TT 223)

Corporal John Roche testified that his investigation led him to obtain a warrant to search 1331 Fallowfield Avenue. (TT 154) On
October 29, 2013, he and a number of other officers executed the warrant. (TT 155) After knocking loudly for over a minute, police
kicked in the door. (TT 158) Corporal Roche encountered Appellant exiting an upstairs bedroom. (TT 160) Corporal Roche
observed Appellant’s laptop computer on the bed, open to a forty-five degree angle with a file sharing program running. (TT 161)
No other person was in the room at that time, and Corporal Roche found no evidence that anyone else stayed in that room. (TT 162)
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The Commonwealth presented evidence to explain to the jury the procedure the State Police used to determine the presence of
child pornography on the laptop computer owned by Appellant. Corporal Roche testified that he created a PowerPoint presenta-
tion to explain his forensic examination of Appellant’s computer. (TT 153) The PowerPoint was used as demonstrative evidence
but was never offered or admitted into evidence. Corporal Roche examined Appellant’s computer and found approximately
forty-three downloads with Appellant’s name associated with it2. (TT 179-180) Corporal Roche listed the downloads chronologically
and testified that the activity of creating downloaded files ended on March 10, 2013 and resumed on June 29, 2013. (TT 181)
The Corporal’s search results also included a handful of downloads associated with either Wendy Cross or Amy Cross, other
residents of Appellant’s home. (TT 180-181) None of the downloads associated with Wendy or Amy Cross contained child
pornography.3 (TT 181)

Corporal Roche gave as an example of the computer’s activity the files indexed on Appellant’s computer on July 9, 2013.
Corporal Roche testified that on July 9, 2013, at 4:50 p.m., a text file was created on Appellant’s computer called “Shane’s food
stamp app.number.text.” (TT 185) File sharing of child pornography occurred on the same date at 4:37 p.m. and at 5:05 p.m. (TT
186) Corporal Roche concluded that the same person who created the document “Shane’s food stamp app.number.text” was at the
same time sharing child pornography through BitTorrent. (TT 186-187) On December 23, 2013, Corporal Roche obtained an arrest
warrant and asked Appellant to turn himself in to Magistrate Court as an arrest by appointment. (TT 187) Appellant agreed but
failed to appear, and was subsequently arrested by Pittsburgh Police on March 9, 2014. (TT 188)

Officer Dennis Baker of the City of Pittsburgh Police Department testified that on March 9, 2014 he was dispatched to a
residence on Fallowfield Avenue to execute an arrest warrant for Appellant. (TT 234-235) Officer Baker knocked on the door and
a man answered and identified himself as Brian Wells. (TT 236) The officer identified Appellant in court as the individual who said
he was Brian Wells. (TT 237) “Brian Wells” told the officer that Appellant resided in the home but was not present at that time. Id.
Officer Baker asked Appellant to provide any identification, such as a driver’s license or a piece of mail with his name on it, but
Appellant could not produce these items. (TT 238) Appellant was asked his date of birth by three different officers and Appellant
gave three different responses. (TT 239) Officer Baker arrested him, at which point Appellant said, “I’m Shane Lafferty. I’m the
one you’re looking for.” (TT 239)

Appellant called several witnesses in an effort to cast blame on David Cross for the child pornography on Appellant’s computer.
Thomas Betker testified that he lived at 1331 Fallowfield Avenue in the summer of 2013 with his girlfriend Jordan Thomas,
Appellant, Amy Cross (Appellant’s ex-girlfriend), and her mother Wendy Cross, and said that during that summer David Cross
periodically resided there as well. Betker testified that he never saw Appellant access child pornography, that other individuals
had access to Appellant’s laptop computer during the relevant time frame, and that one of those individuals was David Cross. David
would take the computer to a more private area of the home when he used it and at one point indicated a desire to destroy the
computer. (TT 263-267) Jordan Thomas and a neighbor, Bridget Aber, testified similarly. (TT 292-298, 325-335) In addition, Aber
testified that David Cross confided to her that he had a sexual predilection toward children. (TT 335)

Amy Cross, David’s sister, gave testimony that mirrored that of Betker, Thomas and Aber, but added that she had observed
David Cross looking at child pornography when he was fourteen years old. (TT 370-374) Amy Cross testified that David Cross has
prescription medication for a medical condition but he told her that he doesn’t like to take it because it negatively affects his
ability to control sexual urges he has towards children. (TT 375-376)

Nathaniel Wells, a high school friend of David Cross, testified that he observed David Cross looking at child pornography twelve
years ago when Cross would have been seventeen years old. (TT 403) Wells further testified that he and Cross argued on Facebook
over what Wells referred to as Cross’ use of scripture to justify Cross’ pedophilia. (TT 404)

David Cross testified on rebuttal under a grant of immunity. (TT 420) He denied using Appellant’s computer to access child
pornography. (TT 425) He denied having any conversation with Aber regarding an interest in having sex with young girls. (TT 425-
426) He denied having been caught looking at child pornography by Wells twelve years ago. (TT 431) He stated that he was not at
the Fallowfield address on the relevant dates and at the relevant times: July 3, 2013, at 6:00 a.m., on July 8, 2013 at 3:00 a.m., or
on July 9, 2013 at 12:35 p.m. (TT 432) Further, he stated that he resided at the Fallowfield address in 2012 but had moved out by
Christmas 2012 and was not residing there during the summer of 2013. (TT 422-423)

Amy Cross was called as a surrebuttal witness. (TT 460) She testified that David Cross once explained to her that a person
interested in child pornography can use a “Pedobear” which is an otherwise innocuous image such as the cartoon pony from “My
Little Pony” to express that person’s pedophilic predilections. Id.

DISCUSSION
Appellant first alleges this Court erred in permitting the Commonwealth to use a PowerPoint presentation which had not been

provided to Appellant prior to trial. Corporal Goodyear prepared the PowerPoint presentation “to educate the jury on the opera-
tion of a computer file sharing technique, the investigative techniques that the Pennsylvania State Police use.” (TT 6) The ADA
informed counsel for Appellant of the existence of the PowerPoint but did not provide counsel with a copy of it prior to trial. Id.
The ADA also indicated to Appellant’s counsel that two additional PowerPoints would be used during the testimony of Corporals
Goodyear and Roche. (TT 18) The ADA made a proffer that the purpose of the PowerPoints was to illustrate certain technical points
of testimony regarding computer downloads, file names, and file sharing. Id. This Court ruled that “[t]o the extent that [the
Troopers] first testify and the testimony supports the information in the PowerPoint, then it can be used as demonstrative evidence
for the jury to better understand the testimony.” Id.

Counsel for Appellant objected to the use of the PowerPoints on the basis that they had not been provided in advance. (TT 56)
Counsel for Appellant conceded that all of the information in the PowerPoint had been provided to counsel in advance, but not in
the format of a PowerPoint presentation. (TT 178) This Court permitted the use of the PowerPoints as demonstrative evidence.
(TT 56-57) The PowerPoints were not admitted as evidence and were not initially sent out to jury during deliberations. (TT 508)
After a written request from the jury, counsel for Appellant agreed to permit the jury to see portions of one PowerPoint presenta-
tion pertaining to file sharing. (TT 513) Counsel later agreed to permit the jury to review all of the PowerPoints without the
subject pornographic downloaded or shared images. (TT 527)4

An important function of an expert witness is to educate the jury on a subject about which the witness has special-
ized knowledge but the jury does not. See Binder on Pennsylvania Evidence, Third Ed., § 7.02, p. 314 (Pa.Bar.Inst.
2003). To help perform the function of educating a jury, an expert witness may use various forms of demonstrative
evidence.
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Commonwealth v. Serge, 896 A.2d 1170, 1177 (Pa. 2006).

Pa.R.E. 702 permits expert testimony if it ‘will assist the trier of fact to understand the evidence or to determine a fact in
issue [.]’ Such expert testimony is not limited to that which is purely verbal; rather, it includes pertinent illustrative
adjuncts that help explain the testimony of one or more expert witnesses.

Serge, 896 A.2d at 1178.

Both of the Troopers testified as expert witnesses and both used the PowerPoints to explain highly technical matters to the jury
that would have otherwise been difficult for the average jury to comprehend. Appellant’s only objection was that he had not been
provided before trial with the format in which the information was being presented. Appellant did not object to the underlying
information itself. This Court overruled Appellant’s objection as the Commonwealth was not required to provide the PowerPoint
itself in advance of trial so long as all of the underlying information had been provided to Appellant in advance of trial.

Appellant next claims that the evidence was insufficient to support the verdict. The test for reviewing a sufficiency of the
evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime
to have been established beyond a reasonable doubt... This standard is equally applicable to cases where the evidence
is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime beyond a
reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Appellant alleges that the Commonwealth offered no evidence that Appellant used the laptop to share/download files of child
pornography. This Court respectfully disagrees. Appellant’s laptop was recovered from his bed, with a file sharing program
running on it at that time. Appellant admitted that the computer was his and that the images on his computer constituted child
pornography. Corporal Roche’s testimony established that child pornography was downloaded during a time that someone with
Appellant’s first name created a document entitled “Shane’s food stamp app.number.text.” Furthermore, Corporal Roche’s
testimony established that no child pornography was downloaded for months while Appellant was out of the residence and
unable to access the laptop, but upon his return into the home, child pornography was downloaded. When informed of his arrest
warrant and given the opportunity to self-report, Appellant agreed to do so but did not. Subsequently, after police arrived at his
residence to arrest him, Appellant’s lied to the police regarding his identity. A jury could reasonably have concluded based on
the evidence that Appellant had downloaded and shared child pornography. Appellant’s claim regarding the sufficiency of the
evidence is without merit.

Appellant’s next issue, that the verdict was against the weight of the evidence, is also without merit. The standard for a “weight
of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to the
sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse of discre-
tion.... The test is not whether the court would have decided the case in the same way but whether the verdict is so contrary to
the evidence as to make the award of a new trial imperative so that right may be given another opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa. Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa. Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant’s theory of the case was that David Cross or another individual used Appellant’s computer to download child
pornography. Based on the evidence presented at trial, the verdict does not so shock the conscience as to necessitate a new trial.
The testimony, if believed, that David Cross viewed child pornography over ten years prior, held unconventional opinions
regarding free love, and may have expressed a desire to destroy certain computers5 pales in the face of the Commonwealth’s
evidence that the child pornography on Appellant’s computer was downloaded coincident with Appellant’s return to the home and
not with a visit by Cross to the home. Furthermore, Appellant’s name was associated with the downloads and no testimony placed
Cross in the home at or immediately preceding the downloads. The jury could reasonably conclude that Appellant used his
computer to download child pornography. As such, Appellant’s claim is without merit.

Appellant alleges prosecutorial misconduct when, during his closing argument, the ADA discussed matters not in evidence and
testified about his thoughts about David Cross, the ADA’s conversations with the Troopers and the process the ADA used in order
to have Cross appear and testify at Appellant’s trial. The legal principles relevant to a claim of prosecutorial misconduct are well
established. Actions or inactions by a prosecutor rise to the level of prosecutorial misconduct only where their unavoidable effect
is to prejudice the jury, forming in the jurors’ minds a fixed bias and hostility toward the defendant such that the jury could not
weigh the evidence objectively and render a fair verdict. Commonwealth v. Hutchinson, 25 A.3d 277, 307 (Pa. 2011).

Appellant neither objected to the alleged misconduct nor raised the issue in his Post-Sentence Motion. As such, this issued is
waived. “Appellant’s [ ] claim of prosecutorial misconduct is waived because it was not raised at trial.” Commonwealth v. Ligons,
971 A.2d 1125, 1157 (Pa. 2009). Had this issue not been waived, this claim would fail on its merits. The ADA’s statements consist
of little more than an analysis of the evidence and oratorical flair. The portion of the closing argument to which Appellant now
objects merely rebuts Appellant’s argument that David Cross is a pedophile and a liar. Nothing the ADA said in that portion of his
closing argument would form in the jurors’ minds a fixed bias and hostility toward Appellant such that the jury could not weigh
the evidence objectively and render a fair verdict.

Appellant’s next three issues all relate to two instances where a Commonwealth witness, Corporal Goodyear, entered the jury
room during deliberations to play an audio recording. Appellant alleges his right to an impartial jury was impinged, that this Court
erred in failing to hold a hearing to determine the prejudicial impact of having a Commonwealth witness enter the jury room, and
that this Court erred in failing to issue cautionary or curative instructions to the jury regarding this situation.6 It appears from the
record that Corporal Goodyear entered the jury room on two separate occasions to play an audio file of the police interview with
Appellant that was on the Commonwealth’s laptop. (TT 539) Counsel was informed that Corporal Goodyear was going to play the
audio for the jury but counsel mistakenly presumed a technician from the Office of the District Attorney, and not the Trooper who
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had testified, would be the individual who entered the jury room. (TT 542)7

After learning that the Trooper had entered the jury room to play the audio file requested by the jury, Appellant’s counsel placed
an objection of the record. Counsel for Appellant was given an opportunity to develop a record by calling Corporal Goodyear and this
Court’s tipstaff, George Nichols, to explain the circumstances of how a Commonwealth witness ended up in the jury room. Nichols
testified that on the first occasion, Corporal Goodyear entered the jury room and played the audio file for the jury without Nichols in
the room. (TT 545) The second time the jury asked to hear the interview, Nichols testified that the Corporal played the audio file for
the jury in his presence. (TT 546) Nichols testified that he did not hear the jury ask the Trooper any questions. (TT 545)

Corporal Goodyear testified that when he was in the jury room the first time to play the audio file, the jury asked if they could
play the recording without the Corporal being present. Id.He replied that either he or George had to be present because the thumb
drive that contained the interview also contained other items which were not introduced into evidence. (TT 546-547) The jury
asked if they could have a transcript of the interview and the Corporal replied that no transcript was available. (TT 547) The
Corporal testified that no other discussions occurred while he was in the jury room.

“It is well established that ‘[w]hen an event prejudicial to a defendant occurs at trial, he may either object, requesting curative
instructions, or move for a mistrial.’ ” Commonwealth v. Boring, 453 Pa. Super. 600, 684 A.2d 561, 568, app. denied, 547 Pa. 723,
689 A.2d 230 (Pa. 1997), quoting Commonwealth v. Meekins, 403 A.2d 591, 596 (Pa. Super. 1979). In order for a mistrial motion
to be deemed timely, it must be made when the alleged prejudicial event occurs. Boring, 684 A.2d at 568. Counsel for Appellant
consulted his client and decided not to move for a mistrial. (TT 548) While this Court acknowledges the impropriety of breaching
the jury room, it would appear that the contact was minimal and harmless to Appellant. Furthermore, after consulting with his
client, counsel for Appellant failed to request a mistrial or a curative instruction. Appellant’s request for relief is now untimely and
deemed to be waived. See Boring, 453 Pa. Super. at 568; Ligons, 971 A.2d at 1157.

Lastly, Appellant alleges this Court erred in imposing a sentence that was manifestly excessive, unreasonable and an abuse
of discretion in that the sentence was not consistent with the norms underlying the sentencing code and failed to consider all
relevant sentencing factors. Before addressing the substantive issue, Appellant must raise a substantial question that his sentence
is not appropriate under the Sentencing Code. 42 P.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995).
The determination of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances
a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or
(2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120
n. 7 (Pa.Super. 1987). Although Appellant’s Concise Statement fails to specifically allege which provision applies, and makes only
vague assertions as to deviation from the fundamental norms underlying the sentencing process, out of an abundance of caution,
this Court shall dispose of Appellant’s claim on its merits.

Assuming, arguendo, that Appellant has raised a substantial question, the standard of review with respect to sentencing is
whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 P.S. § 9721(b).
This Court imposed a sentence in the standard range of the Sentencing Guidelines at one count and a below the mitigated range
sentence on the second count. When a Court imposes a standard range sentence or a below standard range sentence, the sentence
is presumed to be reasonable. Commonwealth v. Walls, 926 A.2d 957, 964-965 (Pa. 2007).

Although Appellant was charged with two counts of Possession of Child Pornography, the testimony elicited indicated hundreds,
perhaps thousands of images of child pornography, representing a vast pool of child victims. Appellant’s probationary status from
1994 to sentencing strongly suggests that Appellant is a poor candidate for community supervision. If anything, this Court would
have been justified in imposing a significantly longer sentence. Appellant’s argument, that his sentence is manifestly unreason-
able, is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Appellant was acquitted on two counts of Dissemination of Photo/Film of Child Sex Acts and one count of Criminal Use of a
Communication Facility.
2 Corporal Roche testified that he ran a program on Appellant’s computer that alphabetized every single indexable file. Next, he
searched for every file name on the computer that starts with s-h-a-n-e, Appellant’s name.
3 The BitTorrent downloads associated with Wendy and Amy Cross were non-pornographic Hollywood movies.
4 Due to a family obligation, this Court was unavailable during deliberations and, while consulted on the record via telephone,
deferred to the sound discretion of a colleague regarding questions that arose during jury deliberations.
5 Even if Cross used Appellant’s computer at some point, that does not preclude the possibility that Appellant downloaded the child
pornography in question.
6 Again, this Court notes that at this point in the proceedings, another judge assisted this Court in answering jury questions
and issues arising during deliberations, as this Court was unable to be present. This Court was contacted by telephone and
participated to a limited extent in the proceedings via speakerphone.
7 This Court’s practice at the time was that, when evidence contained on a Commonwealth laptop was requested by a jury,
with the consent of counsel a technician from the Office of the District Attorney would enter the jury room with the tipstaff
to operate the laptop.
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Commonwealth of Pennsylvania v. Tex Ortiz
Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Kidnapping—Interference with Custody of Child

Parent who left area with his child to avoid losing custody was convicted of kidnapping and sentenced to 8-22 years’ imprisonment.

No. CC 201500547. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—September 8, 2016.

OPINION
The Defendant has appealed from the judgment of sentence entered on September 14, 2015. However, a review of the record

reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should
be affirmed.

The Defendant was charged at the above-captioned information with Kidnapping,1 Concealment of the Whereabouts of a Child2

and Interference with Custody of Children.3 He appeared before this Court from May 18-21, 2015 for a jury trial, and at its
conclusion was found Not Guilty of Concealment of the Whereabouts of a Child and Guilty of Kidnapping and Interference with
Custody of Children. He next appeared before this Court on September 14, 2015 and was sentenced to consecutive terms of
imprisonment of six (6) to 18 years and two (2) to four (4) years, for an aggregate sentence of eight (8) to 22 years. A lifetime
term of registration pursuant to SORNA was also imposed. Timely Post-Sentence Motions were filed and were denied by operation
of law on January 19, 2016. This appeal followed.

On appeal, the Defendant raises several claims of error4 relating to the sufficiency of the evidence, the term of registration and
the excessiveness of the sentence imposed. They are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant argues that the evidence was insufficient to support both the Kidnapping and Interference with Custody

of Children convictions. However, a review of the record reveals that his claims are meritless.
The evidence presented at trial established that Jaleeyah Ortiz, born on July 9, 2012, (two and a half years of age at the time of

the events in question), is the daughter of Larae Clark and the Defendant. On October 20, 2014, Larae Clark passed away and the
Defendant became a single father to Jaleeyah. After Larae’s death, her mother Lori Clark (Jaleeyah’s grandmother) cared for
Jaleeyah several days a week. In December, 2014, Lori Clark became concerned for Jaleeyah for various reasons including the
Defendant’s placement on electronic monitoring on an unrelated parole matter and the presence of drug paraphernalia in his home
as observed by the Defendant’s parole officer and Ms. Clark’s ex-husband. On December 16, 2014, Ms. Clark filed a Petition for
Custody in the Family Division of this Court and went to the Defendant’s home with her niece, LaToya McClendon, the same day
to give him notice of the upcoming hearing on December 19, 2014. When the Defendant was not home, Ms. McClendon took the
custody Petition and returned to the Defendant’s home the next day, December 17, 2014, when she saw and spoke to the Defendant
and served him with a copy of the custody Petition.

On December 18, 2014, the Defendant texted Ms. Clark and told her that Jaleeyah had already been taken to New York.
Despite having been given notice of the hearing by Ms. McClendon, the Defendant did not appear at the custody hearing on

December 19, 2014. At that hearing, Judge Tranquilli of the Family Division of this Court entered an Interim Custody Order grant-
ing Ms. Clark interim primary physical and legal custody of Jaleeyah. Following the entry of the Order, Ms. Clark took the Order
to the Wilkinsburg Police Department, where the Defendant lives and then attempted to locate the Defendant and Jaleeyah on her
own. She texted the Defendant’s sister, Jennifer, who lives in New York, and asked her to tell the Defendant that the custody order
was in place and to send Jaleeyah back. On December 22, 2014, when Ms. Clark had not received a response, she contacted the
Penn Hills Police Department where she lived, and asked for their assistance. Officer Patrick Ford of the Penn Hills Police
Department called the Defendant multiple times and left a voice mail regarding the custody order. The Defendant called Officer
Ford back and told him that Jaleeyah was safe in New York, that no one was going to get her and that he didn’t care about the
custody order. The same day, Detective Hamlin from the Wilkinsburg Police Department forced entry into the Defendant’s home
and while no one was there, he found signs of recent activity including lights and a television on and a computer with the internet
up. The Defendant’s electronic monitoring ankle bracelet had been cut off and was later found in the yard of a neighbor’s home.

Thereafter, the Allegheny County Child Abduction Response Team was activated with assistance from the FBI. On January 5,
2015, after an extensive investigation in Pennsylvania and New York, the Defendant was located at at a residence at 146 Third
Avenue in Altoona, Pennsylvania. The residence was surrounded by 30 Altoona Police Officers as well as officers from the
Pennsylvania State Police, the Altoona School District, the Logan Township Police Department and the Altoona Police SWAT Team.
As the residence was near a school, the students were held inside the building. A hostage negotiator was able to make contact with
the Defendant and was eventually able to convince him to release Jaleeyah and surrender peacefully. Jaleeyah was taken to
Children’s Hospital in Pittsburgh where she was found to be uninjured.

When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence
admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

Initially, with regard to the kidnapping charge, our Crimes Code defines kidnapping as follows:

§2901. Kidnapping

(a.1) Kidnapping of a minor. - A person is guilty of kidnapping of a minor if he unlawfully removes a person under 18 years
of age a substantial distance under the circumstances from the place where he is found, or if he unlawfully confines a
person under 18 years of age for a substantial period in a place of isolation, with any of the following intentions:

…(4) To interfere with the performance by public officials of any governmental or political function.

18 Pa.C.S.A. §2901.
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The evidence presented at trial was clearly sufficient to support the conviction on the kidnapping charge. Despite the
Defendant’s mighty effort to convince this Court that the kidnapping charge should not apply, it is clear that the facts of this case
are sufficient to support the conviction. As summarized above, the Defendant was given notice of the custody hearing and subse-
quent Order and indicated that he did not care. He also stated that the child had been taken out of the Commonwealth to avoid
turning her over to her grandmother. He cut off his electronic monitoring ankle bracelet and engaged numerous police depart-
ments, the Allegheny County Child Abduction Response Team and the FBI in a multi-state investigation lasting two (2) weeks
which eventually led to a SWAT team and hostage response and caused a nearby school to go into lock-down.

The Defendant relies heavily on Commonwealth v. Barfield, 768 A.2d 343 (Pa.Super. 2001) for the proposition that a parent who
takes his own child out of affection cannot be charged with kidnapping. In Barfield, a mother was charged with kidnapping after
failing to return her two (2) children from an unsupervised weekend visit from foster care. The mother returned to the jurisdic-
tion and told the caseworker that the children were safe and had been taken into the custody of a religious group, although they
had not been found by the time the criminal case was decided. Barfield was charged with kidnapping and interference with
custody of children and was convicted by the jury, but the trial court granted the defendant’s post-verdict Motion for Judgment of
Acquittal on the kidnapping charges. The Superior Court affirmed the trial court’s decision and found that the circumstances of
this case were appropriately classified as interference with custody. However, the Barfield Court concluded that “clearly the
drafters of our present Crimes Code intended to differentiate between the varying types of unlawful removal and restraint based
upon the degrees of harm potentially involved with such actions.” Commonwealth v. Barfield, 768 A.2d 343, 348 (Pa.Super. 2001).
Later, in Commonwealth v. Rivera, 828 A.2d 1094 (Pa.Super. 2003), our Superior Court held that “a parent may be convicted of
kidnapping his own child.” Commonwealth v. Rivera, 828 A.2d 1094, 1096 (Pa.Super. 2003).

The facts of this case are clearly distinguishable from the scenario presented in Barfield. Here, the Defendant absconded from
parole with his two-year old daughter in tow, and stated a desire to take her out of the Commonwealth so her grandmother - who
had been granted emergency legal and physical custody due to the Defendant’s actions - could not “get her.” He transported the
child a substantial distance and possibly out of state, changing cell phones three (3) times to avoid detection. He allowed the child
to be subjected to a lengthy SWAT team standoff which required a hostage negotiator to resolve - though the SWAT team was
planning to force entry into the home if the hostage negotiation had not been successful. The facts of this case clearly rise to a
higher level and presented more danger to the child than the scenario in Barfield. Notwithstanding Barfield, the evidence in this
case was clearly sufficient to support the conviction for kidnapping. This claim must fail.

The Defendant also argues that the evidence was insufficient to support the conviction for Interference with Custody of
Children because he did not know about the interim custody Order. Again, this claim is meritless.

Our Crimes Code defines Interference with Custody of Children as follows:

§2904. Interference with custody of children

(a) Offense defined. - A person commits an offense if he knowingly or recklessly takes or entices any child under the age
of 18 years from the custody of its parent, guardian or other lawful custodian, when he has no privilege to do so.

18 Pa.C.S.A. §2904.

At trial, the Commonwealth presented the testimony of Penn Hills Police Officer Patrick Ford, who had discussed the custody
Order with the Defendant:

Q. (Ms. Goldfarb): Approximately how many times do you think you called the number for the defendant?

A. (Officer Patrick Ford): I believe around three or four.

Q. Did you leave a voicemail?

A. Yes, I did.

Q. What did your voicemail say?

A. I left my name, police department and what I’m calling for.

Q. And what was the reason you were calling?

A. The whereabouts of his daughter, Jaleeyah.

Q. At this point in time when you’re calling and leaving voicemails, were you given a copy of the court order?

A. Yes.

Q. And was it your understanding upon review of that that custody had been given to Ms. Lori Clark?

A. Yes.

Q. Did you inform the defendant when you left this voicemail as to the status of the court order?

A. Yes.

Q. So you told him that you had that in your hands?

A. Yes.

Q. Did you ever actually have a phone conversation with the defendant?

A. Yes, I did.

Q. How did that happen? Did you call him or did he call you?

A. He called me. I actually texted him, and he called me.

Q. Did you text him after you had left the voicemail?
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A. Yes.

Q. And what did your text message say?

A. “This is Officer Ford, Penn Hills Police. Please contact me.”

Q. So then he calls you.

A. Yes.

Q. And how does that conversation go? What do you say to him? What’s he say to you?

A. He basically told me that he doesn’t know where his daughter’s at but he’s sure that she’s in New York. That’s all he 
tells me. “No one’s going to get her.”

Q. He said “No one’s going to get her?”

A. “No one’s going to get her.”

Q. Did you have a conversation again at that point in time about the existence of the court order?

A. Yes.

Q. Did you tell him that it existed?

A. Yes.

Q. And how did he respond when you told him that there was a court order taking custody away?

A. He does not care.

(Trial Transcript, p. 95-97).

The Commonwealth also presented the testimony of Detective Sergeant Ashley Day, the hostage negotiator for the Altoona
Police Department, who testified on cross-examination that he had discussed the custody order with the Defendant:

Q. (Ms. Owens): Just a few questions. In regards to the conversation that you had with Mr. Ortiz, can you tell us a little 
more in detail of that conversation? You said he felt comfortable with you. How did you build that comfortable - 

A. (Det. Sgt. Day): Well, me and Mr. Ortiz have had contact before, and I’ve spoken to him on occasion before. I’ve never 
had a problem with him. And, unfortunately, I’m the only minority police officer in that whole jurisdiction, so most 
people feel comfortable with me because I am a minority.

He was scared, and I told him, you know, he had a right to be scared because it was a serious situation and I wanted 
to make sure that he got out and the fact that I wanted to make sure his daughter also got out safely. That was my 
main concern.

Q. And he expressed his concerns about his daughter as well?

A. Oh, yes. He was concerned that he wouldn’t get to see his daughter again because he believed he was going away for 
a long time due to his actions.

Q. Did he express that he knew about a custody order - 

A. Yes.

Q. - at that time?

A. Yes, he knew about the custody issue at that time.

(T.T. p. 140-141).

The evidence presented by the Commonwealth clearly established that the Defendant was aware of the custody order granting
custody to Ms. Clark. As such, the evidence was more than sufficient to support the conviction for Interference with Custody of
Children. This claim must also fail.

2. SORNA Registration
Next, the Defendant argues that this Court erred in imposing a lifetime term of registration under SORNA because the evidence

was insufficient to support the kidnapping charge. Again, this claim is meritless.

Pennsylvania’s SORNA (Sex Offender Registration and Notification Act) provides a three-tier system which determines the
length of registration required upon conviction. It states, in relevant part:

§9799.14. Sexual offenses and tier system

(a) Tier system established. – Sexual offenses shall be classified in a three-tiered system composed of Tier 1 sexual
offenses, Tier II sexual offenses and Tier III sexual offenses…

…(d) Tier III sexual offenses. – The following offenses shall be classified as Tier III sexual offenses:

(1) 18 Pa.C.S. §2901(a.1) (relating to kidnapping).

42 Pa.C.S.A. §9799.14.

§9799.15. Period of registration

(a) Period of registration. – Subject to subsection (c), an individual specified in section 9799.13 (relating to applicability)
shall register with the Pennsylvania State Police as follows:



page 52 volume 165  no.  4

…(3) An individual convicted of a Tier III sexual offense shall register for the life of the individual.

42 Pa.C.S.A. §9799.15

As the record reflects, the Defendant was convicted of kidnapping which is classified as a Tier III sexual offense for purposes
of SORNA. Therefore, this Court appropriately imposed a lifetime term of registration pursuant to the statute. This claim
is meritless.

3. Excessive Sentence
Finally, the Defendant argues that this Court erred in imposing an excessive sentence without proper consideration of the

appropriate sentencing factors. This claim is meritless.
It is well-established that “sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not

be disturbed on appeal absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of
discretion is more than a mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record
discloses that the judgment exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).

At the sentencing hearing, this Court noted that it had read and considered a Pre-Sentence Investigation report prepared on
behalf of the Defendant. (Sentencing Hearing Transcript, p. 2). “Where pre-sentence reports exist, [the appellate court] shall
continue to presume that the sentencing judge was aware of relevant information regarding the defendant’s character and weighed
those considerations along with mitigating statutory factors. A pre-sentence report constitutes the record and speaks for itself.
Commonwealth v. Macias, 968 A.2d 773, 778 (Pa.Super. 2009). This Court then placed its reasons for imposing sentence on the
record. It stated:

THE COURT: Well, I agree that Mr. Ortiz did violate the No-Contact Order when he wrote the letter to Ms. Clark.
However, I don’t know that he’s threatening to come back and hurt them. I think he’s threatening to come back and take
his daughter which is disturbing on its own, in its own right. But I also think that it’s probably a letter from an angry,
desperate father.

But overall, this case involves a serious offense which is subjecting a two-year-old child to being taken from its lawful
place of custody. I am assuming there was an Amber Alert out. You subjected your daughter to a SWAT team surround-
ing the house in Altoona. You’ve been previously convicted of firearm violations. I think four drug violations that were
felonies and a theft.

I do find it interesting that you did not mention your other two children when you were telling me how much you loved
your child Jaleeyah. I reviewed the presentence report. You did poorly on the supervision. You’ve been in and out of jail.
Prior incarceration did not deter you from committing a new crime. You have [sic] doing drugs and guns together are
certainly a sign of danger and violence, and I’ve seen no evidence of you trying to rehabilitate yourself.

(S.H.T., p, 12-13).

As the record reflects, this Court appropriately read and considered the pre-sentence investigation report, considered the
factors and severity of the present offense, evaluated the Defendant’s potential for rehabilitation and imposed a sentence which
took all of these factors into consideration. Moreover, the record reflects great deliberation and consideration in the formulation
of the sentence. The Defendant’s unhappiness with the length of his sentence does not mean it is excessive or is otherwise
inappropriate.

Given the facts of this case, the sentence imposed was appropriate, not excessive and well within this Court’s discretion. This
claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on September 14, 2015 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: September 8, 2016

1 18 Pa.C.S.A. §2901(a.1)(2)
2 18 Pa.C.S.A. §2909(a)
3 18 Pa.C.S.A. §2904(a)
4 Defense counsel’s preparation and filing the Concise Statement of Matters Complained of on Appeal (and, consequently, the
preparation of this Opinion) was deferred at great length due to an extreme delay in the preparation of the trial transcript,
which was ordered on February 17, 2016 and not produced until July 11, 2016. Counsel appropriately sought and was granted
extensions of time due to the delay in the transcription, however the almost five (5) month delay in simply obtaining the tran-
script impeded both appellate counsel’s timely review of the matter as well as the expediency with which the instant Opinion
could be prepared.
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Commonwealth of Pennsylvania v.
Phillip Rehwald*

Criminal Appeal—Suppression—Sufficiency—Evidence—Sentencing (Legality)—Right to Counsel—Sorna Registration

Evidence is sufficient to support various convictions for making video of young girl getting out of the shower.*

No. CC 201506354. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 12, 2016.

OPINION
The Defendant has appealed from the judgment of sentence entered on February 23, 2016. However, a review of the record

reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should
be affirmed.

The Defendant was charged with Sexual Abuse of Children - Photographing,1 Sexual Abuse of Children - Dissemination,2

Invasion of Privacy3 and Criminal Attempt.4 Prior to trial, the Criminal Attempt charges were withdrawn by the Commonwealth.
Following a jury trial held before this Court on December 2-4, 2015, the Defendant was found guilty of the remaining charges.
He appeared before this Court on February 23, 2016 and was sentenced to a term of imprisonment of 11 1/2 to 23 months, with an
additional term of probation of five (5) years. This appeal followed.

On appeal, the Defendant has raised five (5) claims of error, which are addressed as follows:

1. Denial of Motion to Suppress
Initially, the Defendant argues that this Court erred in denying his Motion to Suppress because the detectives continued to

interrogate him after he invoked his right to counsel. A review of the record reveals that this claim is meritless.

When reviewing a challenge to a trial court’s Order denying a suppression motion, the standard of review is well-settled. “The
admissibility of the evidence is a mater addressed to the sound discretion of the trial court and… and appellate court may only
reverse upon a showing that the trial court abused its discretion. [The appellate court] consider[s] whether the record supports
the suppression court’s factual findings, and the legal conclusions drawn therefrom, by reviewing the prosecution’s evidence and
only so much of the defense’s evidence as remains uncontradicted…within the context of the record as a whole. Factual findings
unsupported by the evidence may be rejected, but if the record supports the suppression court’s factual findings, reversal of a
suppression court’s actions is justified only if the inference and legal conclusions drawn therefrom are erroneous. Commonwealth
v. Harris, 888 A.2d 862, 868 (Pa.Super. 2005), internal citations omitted.

“‘Statements made during custodial interrogation are presumptively involuntary, unless the accused is first advised of her
Miranda rights’… ‘It is the Commonwealth’s burden to establish whether [a defendant] knowingly and voluntarily waived his
Miranda rights. In order to do so, the Commonwealth must demonstrate that the proper warnings were given, and that the accused
manifested an understanding of these warnings.’” Commonwealth v. Kunkle, 79 A.3d 1173, 1179-1180 (Pa.Super. 2013), internal
citations omitted. “In considering whether a defendant has validly waived his Miranda rights, the trial court engages in a
two-pronged analysis: (1) whether the waiver was voluntary, in the sense that [the] defendant’s choice was not the end result
of governmental pressure; and (2) whether the waiver was knowing and intelligent, in the sense that it was made with full
comprehension of both the nature of the right being abandoned and the consequence of that choice.” Commonwealth v. Pruitt,
951 A.2d 307, 318 (Pa. 2008). The Commonwealth need only establish that the waiver was knowing and voluntary by a
preponderance of the evidence and in making this determination, trial courts use a totality of the circumstances analysis. Kunkle,
supra, at 1182.

The evidence presented at the suppression hearing established that on April 23, 2015, Detectives Ging and Hanny from the Ohio
Township Police Department went to the Defendant’s residence to serve a search warrant (Trial Transcript, p.11). When the
Detectives arrived at his door, the Defendant came out of his house to speak with them (T.T., p. 12). The Defendant initially stated
he was not involved but when the Detectives told him they had a search warrant, he admitted to making the video in question (T.T.
p. 13). Although no charges had been filed at that point, the Detectives Mirandized the Defendant given the inculpatory nature of
the admission he had made. (T.T. p. 14). The Defendant had extensive discussion over approximately 20 minutes with the
Detectives regarding what the Miranda warnings meant (T.T. p. 14). He asked to call his attorney and was permitted to do so. After
speaking with his attorney, the Defendant agreed to waive his right to counsel and gave a statement to the Detectives where he
admitted making the video on his cell phone and transferring it to the laptop computer belonging to B.J. The entire encounter with
the Defendant was recorded and audiotaped.

After listening to the testimony and reviewing the audio and video recordings of the encounter, this Court made the following
findings:

THE COURT: Back on the record.

Having listened to almost all of the video and all of the audio that included the waiver of rights, I find that the defendant
did ask to talk to his lawyer, Mr. Sweeney, and was allowed to do so by the police officer. Afterwards he answered the
specific question that he was willing to waive his rights and proceed. I will concede that he was hesitant, but he is also
equally hesitant when he is talking about the crime and the confession, so I don’t find any violation of the Constitutional
rights.

(T.T. p. 40).

As the record reflects, after viewing the video and audio recordings of the encounter between the Detectives and the Defendant,
this Court made a specific finding of fact that after consulting with his attorney, the Defendant agreed to waive his right to
counsel and proceed with the questioning and drew the conclusion that the Defendant’s Constitutional rights had not been violated.
Under these circumstances, this Court’s finding and conclusion were proper and well within this Court’s discretion. Although he
may regret his decision now, the record reflects that the Defendant was properly advised of his right to counsel and knowingly and
voluntarily waived that right. This claim must fail.
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2. Sufficiency of the Evidence
Next, the Defendant argues that the evidence was insufficient to support the convictions for Sexual Abuse of Children because

the video “did not show a child engaged in a prohibited sexual act”. Again, a review of the record reveals that this claim is
meritless.

Briefly, the evidence presented at trial established that early 2015, the Defendant, then 55 years old, was dating his neighbor,
K.H., then 19 years old. K.H. lived with her mother, P.J., and her younger sister B.J., then 14 years old. At some point during the
relationship, the Defendant borrowed B.J.’s laptop computer and held onto it for a period of time. On several occasions during the
months of January and February, 2015, P.J.’s pipes froze due to the cold weather and the family was without water. On those
occasions, the Defendant allowed the family to shower at his home. On two occasions while B.J. was showering, the Defendant slid
his cell phone under the door in an attempt to videotape her. The first attempt was apparently unsuccessful. On the second attempt,
the Defendant succeeded in capturing approximately 45 seconds of video depicting B.J. getting out of the shower, walking to the
sink and preparing to brush her teeth all while completely naked. When the cell phone was removed from under the door, the
maker’s pajama pants and slippers were visible on the video. The video was then transferred to B.J.’s laptop and the laptop was
eventually returned.

At some point thereafter, K.H. had occasion to be using her sister’s laptop and found the video of her sister. K.H. showed the
video to her mother, who called the police. Detective Ging of the Ohio Township Police Department responded and viewed the video
on the laptop computer.

When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence
admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

Our Crimes Code defines Sexual Abuse of Children - Child Pornography as follows:

§6312. Sexual abuse of children

(b) Photographing, videotaping, depicting on computer or filming sexual acts

(1) Any person who causes or knowingly permits a child under the age of 18 years to engage in a prohibited sexual act
or in the simulation of such act commits an offense if such person knows, has reason to know or intends that such act
may be photographed, videotaped, depicted on computer or filmed.

…

(c) Dissemination of photographs, videotapes, computer depictions and films. Any person who knowingly sells, distrib-
utes, delivers, disseminates, transfers, displays or exhibits to others, or who possess for the purpose of sale, distribution,
delivery, dissemination, transfer, display or exhibition to others, any book, magazine, pamphlet, slide, photograph, film,
videotape, computer depiction or other material depicting a child under the age of 18 years engaging in a prohibited
sexual act or in the simulation of such act commits an offense.

…

(g) Definitions. - As used in this section, the following words and phrases shall have the meanings given to them in this
subsection:

“Prohibited sexual act.” Sexual intercourse as defined in section 3101 (relating to definitions), masturbation, sadism,
masochism, bestiality, fellatio, cunnilingus, lewd exhibition of genitals or nudity if such nudity is depicted for the
purpose of sexual stimulation or gratification of any person who might view such depiction.

18 Pa.C.S.A. §6312.

The evidence presented at trial clearly established that the Defendant made a video of then 14-year-old B.J. while she was
naked using his cell phone and transferred the video to a computer. The Defendant admitted to making the video and also to
knowing that B.J. was only 14 years old at the time it was made.

The Defendant now avers that because the video does not depict B.J. engaging in a prohibited sexual act, it is not sufficient
to support the convictions for Sexual Abuse of Children. However, the Defendant’s argument completely disregards the statute’s
definition of “prohibited sexual act.” As noted above, the statute’s definition includes “nudity if such nudity is depicted for the
purpose of sexual stimulation or gratification of any person who might view such depiction.” 18 Pa.C.S.A. §6312(g). Our Superior
Court previously addressed this issue in Commonwealth v. Savich, 716 A.2d 1251 (Pa.Super. 1998). In Savich, the defendant was
convicted of videotaping children using the bathroom at a state park and on appeal he challenged 18 Pa.C.S.A. §6312 on the basis
of vagueness. In examining Section 6312, our Superior Court found that “although not every non-prurient nude depiction of a
minor falls within the purview of the statute, such depictions made ‘for the purpose of sexual stimulation or gratification’ of the
viewer do… The term ‘for purposes of sexual stimulation or gratification of the viewer’ permits the fact-finder to distinguish
between depictions such as [the bathroom videos] from nude depictions taken or legitimate scientific, medical or educational
activities, which are specifically exempt under §6312(f).” Commonwealth v. Savich, 716 A.2d 1251, 1256 (Pa.Super. 1998). The
Superior Court continued on to hold that “the Commonwealth need not allege or prove that appellant intended to have others
view the videotape in the future. Rather, proof of purpose of personal sexual gratification may be established by the circum-
stances surrounding the videotaping.” Id. at 1257. Here, the 14-year-old victim was using the shower and bathroom and had
closed the door for privacy. The Defendant slid his cell phone under the door unbeknownst to the victim and videotaped her
getting out of the shower and standing naked in front of the sink. The circumstances of the recording clearly establish that its
purpose was for the Defendant’s sexual gratification, and there is no viable argument that the recoding was made for a good
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faith scientific, medical or educational reason. The evidence is more than sufficient to support the convictions for Sexual Abuse
of Children. This claim must fail.

3. Testimony regarding Email Message
Next, the Defendant argues that this Court erred and abused its discretion in allowing the admission of testimony regarding an

email or text message sent by the Defendant to K.H. Again, this claim is meritless.
“In reviewing a trial court’s ruling on the admissibility of evidence, [the appellate court’s] standard of review is one of

deference. Questions concerning the admissibility of evidence are ‘within the sound discretion of the trial court… and [the appellate
court] will not reverse a trial court’s decision concerning the admissibility of evidence absent an abuse of the trial court’s discre-
tion’… ‘An abuse of discretion is not merely an error of judgment, but is rather the overriding or misapplication of the law, or the
exercise of judgment that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence
of record.’” Commonwealth v. Belknap, 105 A.3d 7, 9-10 (Pa.Super. 2014).

During its case in chief, the Commonwealth presented the testimony of P.J., B.J.’s mother. On direct examination, the following
exchange occurred:

Q. (Ms. Koren): Now, was there a time you saw a video of B.J. on this laptop?

A. (P.J.): Yes.

Q. When was that?

A. About the first week of April, I was helping out a 95-year old lady from my church who was just diagnosed with
cancer and had surgery. She gave me a week off when we moved, and after we moved in, Phillip took and e-mailed
my oldest daughter, K.H., a text message, and showed it to me. She read it to me first, and then I saw it later that
evening. But it said something along the lines that, “I know what I did was wrong and I’ll pay for it for the rest of my life.”

Q. Let me stop you there. When is the first time you heard about this video?

A. At that time.

MR. HERB: I have an objection to make. And I would again either move for mistrial based upon that statement or for a
cautionary instruction.

THE COURT: Did you see this e-mail?

THE WITNESS: Yes, I did.

THE COURT: You may proceed.

MS. KOREN: The e-mail hasn’t been provided to me. I’ve never seen it.

THE COURT: Me neither.

MR. HERB: This is the first I heard of it. 

MS. KOREN: I’ll move on. I don’t have this e-mail. Can I ask questions about it?

THE COURT: Yes.

Q. Does this email still exist? Do you own it?

A. No, her phone got busted.

(T.T. p. 100-101).

It is evident from the record that P.J.’s statement was unsolicited by the Commonwealth and was entirely unresponsive to the
question asked. However, insofar as the witness testified that she had seen the email, this Court permitted the Commonwealth to
question her about it. After one additional question wherein the Assistant District Attorney ascertained that the email was not in
the witness’ possession, she moved on. There was no further mention of the email during the remainder of the Commonwealth’s
direct examination.

Then, on cross-examination, defense counsel delved repeatedly into the email’s substance:

Q. (Mr. Herb): And I’m sorry, I didn’t mean to mispronounce your name. You told us about an e-mail sent to your
daughter K.H., who we know is not here, that she shared with you; correct?

A. (P.J.): Yes.

Q. And did she share that e-mail with Officer Ging?

A. I don’t recollect. I don’t know.

(T.T., p. 111).

Q. (Mr. Herb): Now, P.J., when you met with Officer Ging, were you present when there were statements made by your
daughter, K.H., to Officer Ging?

A. (P.J.): Yes.

Q. And I believe you told us that when you viewed this alleged e-mail, that there was a reference that a copy of this video
was given to the Pastor M. at church?

A. His name wasn’t mentioned. It was just mentioned that it was given to the pastor in case we decided to go to the police.

Q. Were you also informed by that e-mail that Mr. Rehwald had kept a copy of the video?
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A. Yes, for his own satisfaction.

Q. I’m sorry?

A. For his own satisfaction.

MR. HERB: Move to strike.

THE COURT: It will be stricken.

Q. When you received this e-mail, or excuse me, when your daughter K.H. allegedly receives this e-mail that she shared
with you, Mr. Rehwald complained to K.H. that she had surreptitiously taken pictures of his penis, and they were on her
computer?

A. Yes - 

MS. KOREN: I’m going to object to the relevance.

THE COURT: I’ll sustain the objection. The jury will disregard.

(T.T. p. 115-116).

Presumably, the Defendant is complaining about the statement that he had kept a copy of the video for his own satisfaction.
Although this Court struck the statement upon defense counsel’s motion, the statement would not have been elicited in the first
place if defense counsel had not continued to ask questions regarding the email. As this court noted above, the initial mention of
the email was not elicited by the Commonwealth and was fairly benign. Then, although defense counsel claimed not to have seen
the email, he cross-examined P.J. using details such as the name of the pastor and church which she had not mentioned, which
culminated in the witness’ statement that the Defendant kept the video “for his own satisfaction”.

Having testified that she saw the e-mail, P.J. was permitted to testify regarding what she had seen and this Court did not
err in allowing the Commonwealth’s brief questioning thereon. However, error will not be found when defense counsel per-
sisted in questioning a witness regarding an email which he claimed not to have seen and did not like the answer he ultimately
received.

By its very nature, all evidence presented by the Commonwealth is prejudicial to the defendant, however a review of the record
demonstrates that the initial testimony regarding the email was unsolicited but nevertheless properly admitted. If defense
counsel believed the testimony to be improper or overly prejudicial, he should not have pursued the matter repeatedly on
cross-examination. It is clear that the Defendant is now trying to blame this Court for his counsel’s imprudent cross-examination.
This Court did not err in allowing testimony regarding the email and so this claim must fail.

4. Tier of Sex Offender Registration
The Defendant also argues that this Court erred in imposing a lifetime term of registration because he “was a first-time offender

involved in one nonviolent, criminal episode.” However, a careful reading of the applicable statue and prevailing case law reveals
that this claim is meritless.

The tier system and applicable registration periods are controlled by 42 Pa.C.S.A. §9799.14 and §9799.15 respectively, which
state in relevant part:

§9799.14. Sexual offenses and tier system

(a) Tier system established. – Sexual offenses shall be classified in a three-tiered system composed of Tier 1 sexual
offenses, Tier II sexual offenses and Tier III sexual offenses…

…(10) 18 Pa.C.S. §7501.1 (relating to invasion of privacy).

…(c)  Tier II sexual offenses. – The following offenses shall be classified as Tier II sexual offenses:

…(4) 18 Pa.C.S. §6312(b) and (c).

(d) Tier III sexual offenses. – The following offenses shall be classified as Tier III sexual offenses:

…(16) Two or more convictions of offenses listed as Tier I or Tier II sexual offenses.

42 Pa.C.S.A. §9799.14.

§9799.15. Period of registration

(a) Period of registration. – Subject to subsection (c), an individual specified in section 9799.13 (relating to applicability)
shall register with the Pennsylvania State Police as follows:

(1) An individual convicted of a Tier I sexual offense, except an offense set forth in section 9799.14(b)(23) (relating to
sexual offenses and tier system), shall register for a period of 15 years.

(2) An individual convicted of a Tier II sexual offense shall register for a period of 25 years.

(3) An individual convicted of a Tier III sexual offense shall register for the life of the individual.

42 Pa.C.S.A. §9799.15

As the record reflects, the Defendant was convicted, in part, of two (2) counts of Sexual Abuse of Children (Tier II offenses)
and one (1) count of Invasion of Privacy (Tier I offense). Thus, pursuant to §9799.15(a)(3), the Defendant was subject to a lifetime
registration requirement for the multiple convictions of the Tier II Sexual Abuse of Children charges as well as additional Tier I
Invasion of Privacy charge. See §9799.14(d)(16).

The Defendant points out that our Supreme Court is currently reviewing the Superior Court’s non-precedential decision
in Commonwealth v. Lutz-Morrison, 2014 WL 1077161 (Pa.Super. 2014), however that fact is of no moment to the instant case.
In Lutz-Morrison, the defendant pled guilty to three (3) counts of Sexual Abuse of Children and was sentenced to a term of lifetime
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registration due to the multiple convictions. He appealed to the Superior Court and argued that because the crimes were part of
one criminal episode the Tier III classification should not apply. In that case, the Superior Court relied on Commonwealth v.
Merolla, 909 A.2d 337 (Pa.Super. 2006), which stated that pleas to two (2) separate counts constituted two (2) separate convictions
for purposes of the Megan’s Law II statute. Our Supreme Court granted review on the question of whether the defendant is
subject to the lifetime reporting requirements, however to date, no decision has been announced. If the Court should decide that
the lifetime registration requirement does not apply and if that decision is made retroactive, the Defendant is free to seek
collateral relief at that time. However, until such time as that occurs, this claim is meritless. Insofar as the lifetime registration
requirement was proscribed by statute and that statute remains valid, this Court did not err in imposing the lifetime registration.
This claim must fail.

5. Illegal Sentence - Offense Grading
Finally, the Defendant argues that this Court imposed an illegal sentence when it classified the Invasion of Privacy charge as a

second-degree misdemeanor, rather than a third-degree misdemeanor. Again, this claim is meritless.

Section 7507.1 of our Crimes Code states in relevant part:

§7501.1. Invasion of privacy

(a) Offense defined. - Except as set forth in subsection (d), a person commits the offense of invasion of privacy if he, for
the purpose of arousing or gratifying the sexual desire of any person, knowingly does any of the following:

(1) Views, photographs, videotapes, electronically depicts, films or otherwise records another person without that
person’s knowledge and consent while that person is in a state of full or partial nudity and is in a place where that
person would have a reasonable expectation of privacy.

(a.1) Separate violations. - A separate violation of this section shall occur:

…(2) if a person is a victim of an offense under subsection (a) on more than one occasion during a separate course of
conduct either individually or otherwise.

(b) Grading. - Invasion of privacy is a misdemeanor of the second degree if there is more than one violation. Otherwise,
a violation of this section is a misdemeanor of the third degree.

18 Pa.C.S.A. §7501.1.

The Defendant admitted to videotaping B.J. in the shower on two (2) separate occasions, which to this Court’s mind, clearly
justified the grading of the offense as a second degree misdemeanor pursuant to §7501.1(b). The Defendant’s argument - that both
offenses should be considered as one violation because they were part of the same course of conduct - has dangerous implications
for our jurisprudence. If the Defendant’s argument were to be credited, then someone who videotapes a child 20 or 30 times could
argue that the recordings were part of the same course of conduct and were deserving of only a third-degree misdemeanor
sentence. Here, the Defendant admitted to taping B.J. on two (2) separate occasions. B.J. testified that she went to the Defendant’s
home to shower approximately once a week (T.T., p. 75). Thus, necessarily, the recordings were made at least a week apart in time,
perhaps more. Separate recordings made at least a week apart certainly constitute separate offenses and not a single course of
conduct for the purpose of grading. This Court did not err in grading the offense as a second-degree misdemeanor, and so this claim
must also fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on February 23, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: July 12, 2016

1 18 Pa.C.S.A. §6312(b)(1)
2 18 Pa.C.S.A. §6312(c)
3 18 Pa.C.S.A. §7501.1(a)(1)
4 18 Pa.C.S.A. §901(a) - 3 counts
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Thomas Tyma*

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Failure to call a Witness—Habeas Corpus—Harmless Error

Multiple issues raised in case where doctor is convicted of touching his patients inappropriately.

No. CC 2011-2031, 2011-11977, 2011-2032, 2011-2034, 2011-2583, 2011-2564, 2011-4600, 2011-7833, 2011-4424.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 12, 2016.

OPINION
The Defendant has appealed from this Court’s Order of November 10, 2015, which dismissed his Post Conviction Relief Act

Petition without a hearing. However, a review of the record reveals that the Defendant has failed to present any meritorious issues
on appeal and, therefore, this Court’s Order should be affirmed.

The Defendant was charged with numerous offenses1 in relation to a series of assaults the Defendant, a rheumatologist,
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committed against 20 of his female patients. Prior to trial, the charges relating to victims D.L. and J.K. were nolle prossed. A bench
trial was held before this Court form March 12-19, 2012 and at the conclusion of trial, the Defendant was found guilty of all charges.
On May 24, 2012, he appeared before this Court and was sentenced to a term of 60 days imprisonment followed by one (1) year of
house arrest at Count 1 of 201102034 and two (2) consecutive terms of probation of two (2) years each, with nine (9) additional two
(2) year terms of probation run concurrently with the initial sentence. Timely Post-Sentence Motions were filed and were denied
on June 26, 2012. The judgment of sentence was affirmed by the Superior court on December 18, 2013. No further action was taken
until October 27, 2014, when the Defendant filed a counseled PCRA Petition. After reviewing the record in its entirety as well as
the Commonwealth’s response and giving the appropriate notice of its intent to do so, this Court dismissed the Petition without a
hearing on November 10, 2015. This appeal followed.

On appeal, the Defendant raises 29 claims2 of the ineffective assistance of counsel. This Court has reviewed the issues and has
combined and reordered them for manageability and ease of understanding and will address them as follows:

Generally, in order to establish a claim for the ineffective assistance of counsel, “a PCRA Petitioner must demonstrate, by a
preponderance of the evidence, that: (1) the underlying claim is of arguable merit; (2) no reasonable basis existed for counsel’s
action or inaction; and (3) there is a reasonable probability that the result of the proceedings would have been different absent
such error.” Commonwealth v. Gibson, 19 A.3d 512, 525-26 (Pa. 2011). “The law presumes that counsel was not ineffective, and the
appellant bears the burden of proving otherwise…[I]f the issue underlying the charge of ineffectiveness is not of arguable merit,
counsel will not be deemed ineffective for failing to pursue a meritless issue… Also, if the prejudice prong of the ineffectiveness
standard is not met, ‘the claim may be dismissed on that basis alone and [there is no] need [to] determine whether the [arguable
merit] and [client’s interests] prongs have been met.’” Commonwealth v. Khalil, 806 A.2d 415, 421-2 (Pa.Super. 2002). “With regard
to the reasonable basis prong, [the appellate court] will conclude that counsel’s chosen strategy lacked a reasonable basis only if
the petitioner proves that the alternative strategy not elected offered a potential for success substantially greater than the course
acutely pursued.” Commonwealth v. Busanet, 54 A.3d 35, 46 (Pa. 2012).

1. Failure to Petition for a Writ of Habeas Corpus
Initially, the Defendant argues that trial counsel was ineffective for failing to file a Petition for Writ of Habeas Corpus to

challenge the Commonwealth’s evidence at the preliminary hearing. He asserts that because the Commonwealth did not present
expert testimony at the preliminary hearing, it was unable to establish certain elements of the crimes charged.

At a preliminary hearing, “the standard of proof for the Commonwealth is merely to establish a prima facie case (i.e. that a
crime has been committed, and that the accused is probably the one who committed it), and there is no requirement that the
Commonwealth establish the accused’s guilt beyond a reasonable doubt at this stage.” Commonwealth v. Rogers, 610 A.2d 970, 972
(Pa.Super. 1992). “Although a preliminary hearing may permit capable defense counsel to lay the groundwork for a trial defense,
its intended purpose is not primarily to provide defense counsel with the opportunity to assess the credibility of Commonwealth
witnesses, or to prepare a defense theory for trial, or to design avenues for the impeachment of witnesses at trial. Nor is the
purpose of a preliminary hearing to prove a defendant’s guilt. Indeed, once a defendant has gone to trial and has been found guilty
of the crime or crimes charged, any defect in the preliminary hearing is rendered immaterial.” Commonwealth v. Sanchez, 82 A.3d
943, 984 (Pa. 2013).

A close examination of the Defendant’s first claim reveals that it is actually a challenge to the sufficiency of the evidence
presented at the preliminary hearing. In light of the Defendant’s conviction beyond a reasonable doubt, any claims the
Defendant has regarding the Commonwealth’s establishment of a prima facie case at the preliminary hearing are moot. See
Sanchez, supra. The Defendant has not established a claim for the ineffective assistance of counsel in this regard and so this
claim must fail.

2. Failure to File a Pretrial Motion to Dismiss
Next, the Defendant argues that counsel was ineffective for failing to file a Motion to Dismiss because Allegheny County District

Attorney Stephen Zappala’s signature on the Criminal Information was stamped and not hand-signed. 
Our appellate courts have held that “a rubber stamped facsimile of the district attorney’s signature was sufficient compliance

with the requirement of Pa.R.Crim.P. 225(b) that an information be signed by the attorney for the Commonwealth.” Commonwealth
v. Evans, 473 A.2d 606, 607 (Pa.Super. 1984), citing Commonwealth v. Emanuel, 462 A.2d 653 (Pa. 1983). 

Here, the Defendant makes no argument that the charges were improperly brought or somehow brought by a rogue staff
member without the authorization of Mr. Zappala or contrary to Mr. Zappala’s intent. Rather, the Defendant’s claim is entirely
directed at the mere use of a signature stamp instead of an original signature. Although this is not the most egregiously meritless
issue now brought by the Defendant (shockingly), it is emblematic of the wasteful nature of his claims. The stamp of Mr. Zappala’s
name was appropriate and legal and in no way gives rise to a claim of ineffectiveness. This claim must fail.

3. Imputed Guilt During Jury Trial Waiver
Next, the Defendant argues that counsel’s reference to the accusers as “victims” during the jury trial waiver was “unautho-

rized” and “imput[ed] guilt to the Petitioner and caus[ed] a complete breakdown in the adversarial process.” 

The following occurred during the jury trial waiver colloquy:

THE COURT: Bring your client forward, Mr. Levenson.

State your name.

THE DEFENDANT: Thomas Allen Tyma, M.D.

THE COURT: How old are you?

THE DEFENDANT: Fifty-four years old.

THE COURT: How much education have you had?

THE DEFENDANT: Through medical school; 24 years.

THE COURT: Are you able to read, write - 
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THE DEFENDANT: I’m sorry; 26 years.

THE COURT: Are you able to read, write and understand the English language?

THE DEFENDANT: Yes.

THE COURT: Have you had any drugs and alcohol in the last 48 hours?

THE DEFENDANT: No.

THE COURT: Do you understand that you are charged at apparently nine informations. You are charged with indecent
assault at case ending in 977, and it is alleged that you had indecent contact with L.S., or caused her to have indecent
contact with you without her consent. This is punishable by two years of imprisonment.

You are also charged with a summary of harassment at that information.

At the case ending in 564, you are charged with two counts of indecent assault. In count one, it is alleged that J.M. is the
victim. In count two, M.J.S. is the alleged victim. Each of those are punishable by two years in jail.

You are charged with one summary of harassment.

At the criminal complaint ending in 034, it is alleged that T.J. is the victim. Count two alleges B.S. Count three alleges
U.G. is the victim. Count four, J.S. [sic] is the victim. Count five is A.M. is the victim. And count six alleges D.M. is
the victim.

Each of these are punishable by not more than two years of imprisonment.

You are also charged with six summary counts of harassment with the alleged victims being the same.

And at the case ending in 032, E.G. is the victim. That is punishable by two years of imprisonment. As well as a summary
count of harassment.

At the criminal complaint ending in 031, count one alleges D.L. is the victim. Count two alleges R.T. is the victim. Count
three, J.K. is the victim. Each of those are punishable by two years. And there are three corresponding counts of
harassment.

At the criminal complaint ending in 833, it is alleged that M.J.S. is the victim. That is punishable by two years of
imprisonment and one corresponding count of harassment.

At the criminal complaint ending in 600, it is alleged that L.M.H. is the victim.

And at the case ending in 424, it is alleged that F.F. is the victim. And there is one corresponding count of harassment.

At the criminal complaint ending in 583, count one alleges C.W. is the victim. Count two alleges R.C. is the victim. Count
three alleges L.R. as the victim. Count four alleges that G.J.S. is the victim. This is punishable by two years of
imprisonment. There are four corresponding counts of summary harassment.

THE COURT: I added those wrong.

MS. DiGIOVANNI: I believe it’s two - 

MR. LEVENSON: Two for each victim.

MS. DiGIOVANNI: There have been 18 victims, so 18 counts of indecent assault.

THE COURT: Most, excluding the summaries, are punishable by a maximum term of imprisonment not to exceed 36
years. That’s when you add them all together and they run back to back. Okay.

THE DEFENDANT: All right.

THE COURT: Do you understand that you have the absolute right to have a trial by jury, and you have decided to waive
that and proceed in a non-jury trial, is that correct?

THE DEFENDANT: That is correct.

THE COURT: And to that end, you have read the waiver of jury trial form, which I will accept.

Has anybody promise you anything or threatened you in any way that may have influenced your decision?

THE DEFENDANT: No.

THE COURT: I will accept the waiver.

(Trial Transcript, p. 3-7), emphasis added.

“When the court is sitting as fact-finder, it is presumed that inadmissible evidence is disregarded and that only relevant and
competent evidence is considered… In a non-jury trial, the court is presumed to have disregarded evidence too prejudicial to be
considered by a jury, thus assuming that the court in a bench trial would follow the very instructions which it would otherwise give
to a jury.” Commonwealth v. Gonzales, 609 A.2d 1368, 1371 (Pa.Super. 1992). See also Commonwealth v. Fears, 86 A.3d 795, 819
(Pa. 2014).

It is clear that the Defendant and his counsel hold this Court in very low regard, as evidenced by his claim on direct appeal
that this Court misrepresented the evidence (which the Superior Court found to be without merit) and also by this claim, wherein
he alleges that this Court was so prejudiced by Mr. Levenson’s single reference to “victims” that it was unable to listen to the
evidence and render a fair verdict based on that evidence, leading to the aforementioned “complete breakdown in the adver-
sarial process.” This Court is incredulous that defense counsel would challenge this Court’s judgment and fairness in such a
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manner and again, this reflects on the merits of the Concise Statement as a whole. To the extent that it is even necessary to state,
Mr. Leveson’s single use of the word “victims” during the jury trial waiver did not prejudice this Court, did not lead this Court
to pre-judge the merits of the case, nor did it lead to a “complete breakdown in the adversarial process.” This claim is utterly
without merit.

4. Unlawful Inducement of Jury Trial Waiver
Next, the Defendant argues that his waiver of jury trial was unlawfully induced by trial counsel, who “misled” him regarding

his chances of success.
It is well-established that in order to be valid, “a jury waiver must be knowing and voluntary, and the accused must be aware

of the essential ingredients inherent to a jury trial… (1) that the jury be chosen form members of the community (i.e., a jury of
one’s peers), (2) that the accused be allowed to participate in the selection of the jury panel, and (3) that the verdict be unanimous.”
Commonwealth v. Houck, 948 A.2d 780, 787 (Pa. 2008), internal citations omitted. “It is the defendant’s burden…to establish that
a jury waiver is invalid.” Id. at 788.

Here, the Defendant does not point to any evidence which demonstrates that he was unaware of the rights he was waiving. He
claims, essentially, that defense counsel led him to believe that the verdict would be not guilty in a bench trial. This Court, being
familiar with Mr. Leveson’s work experience and reputation, simply cannot believe that Mr. Levenson would have promised an
acquittal in a non-jury trial. The Defendant’s unhappiness with the verdicts is clear, but that unhappiness does not render his jury
trial waiver invalid. The Defendant filled out a written waiver form and engaged in an oral colloquy with this Court, reproduced
above. Much as a criminal defendant who pleads guilty is bound by the statements made during the colloquy and “may not assert
grounds for withdrawing the plea that contradict the statements made when he pled,” Commonwealth v. Stork, 737 A.2d 789, 790-
91 (Pa.Super. 1999), the Defendant is bound by his own statements during the jury trial waiver colloquy, wherein he indicated that
he had not been promised anything to influence his decision. The Defendant cannot now claim that counsel induced his jury trial
waiver by promising a not-guilty verdict. This claim is meritless.

5. Failure to Call Exculpatory Witnesses
The Defendant has raised 11 separate claims that counsel failed to call various witnesses, whom he deems “exculpatory”.

They are: Physician Assistants Kelly Hefner, Allison Karan and Natalie Cresenze, who between them account for 8 of the claims;
Office Manager Margaret Slagel; and five (5) patients who submitted letters on his behalf, three (3) of whom did actually testify
at trial. 

As it specifically relates to a claim for ineffectiveness for the failure to call a witness, the petitioner must establish that “(1) the
witness existed; (2) the witness was available to testify for the defense; (3) counsel knew of, or should have known of, the existence
of the witness; (4) the witness was willing to testify for the defense; and (5) the absence of the testimony of the witness was so
prejudicial as to have denied the defendant a fair trial.” Commonwealth v. Matias, 63 A.3d 807, 810-811 (Pa.Super. 2013). “Failure
to call a witness is not per se ineffective assistance of counsel, for such a decision implicates matters of trial strategy. It is [the peti-
tioner’s] burden to demonstrate that trial counsel had no reasonable basis for declining to call [a particular person] as a witness.
‘Generally, where matters of strategy and tactics are concerned, counsel’s assistance is deemed constitutionally effective if he
chose a particular course that had some reasonable basis designed to effectuate his client’s interests.’ A claim of ineffectiveness
generally cannot succeed through comparing, in hindsight, the trial strategy employed with alternatives not pursued.”
Commonwealth v. Hammond, 953 A.2d 544, 558 (Pa.Super. 2008), emphasis added. 

With regard to the claims relating to Physician Assistants Kelly Hefner, Allison Karan and Natalie Cresenze, the Defendant now
asserts that on various visits of patients C.W. (PA Kelly Hefner), R.C. (PA Allison Karan), B.S., F.F., T.J. and J.M. (PA Natalie
Cresenze), as well as L.H. and U.G. (both PA Allison Karan and PA Natalie Cresenze), the Physician Assistants would have testi-
fied that they were the principal examiners of the patients and that the Defendant either did not examine them at all or merely
made a perfunctory visits with an abbreviated exam or none at all.

At trial, the Defendant testified regarding his typical practice and procedures and how he utilized the Physician’s Assistants:

Q. (Mr. Levenson): And what was the job of the physician assistant?

A. (The Defendant): They were our right hand. They work with us. We were a team. And they would see stable patients.
And they would se most of the new patients by themselves, and then come out and present those patients to one of the
doctors, who would then go in and see the patient…

Q. Before seeing her did anyone else in your office see her first?

A. Yes.

Q. Who?

A. Our relatively new physician assistant, Allison.

Q. And why was that?

A. Because that’s the way we typically ran new patients. To have the physician assistant see them first. Refer with us and
review the history and physical exam findings. And at this point, because she was working with us, have her come up with
a treatment plan so that I could teach her as we went in together as a team then to evaluate the patient.

(T.T. pp. 343, 367-368).

On direct examination, the Defendant testified that he saw the various patients both alone and with a Physician Assistant.
Regarding C.W.:

Q. (Mr. Levenson): Approximately how many times did you see C.W.?

A. (The Defendant): Five times that we saw her in the office. Two of those were with myself alone and three of those were
with Kelly and myself.

(T.T. p. 392).
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Regarding R.C.:

Q. (Mr. Levenson): And was your physician assistant in the room while you conducted this physical examination of R.C.?

A. (The Defendant): Not only was she in the room, she was watching my technique. She was a relatively new physician
assistant and I was teaching her points as we went along.

(T.T. p. 369).

Regarding B.S.:

Q. (Mr. Levenson): Dr. Tyma, was B.S. a patient of yours?

A. (The Defendant): Yes.

Q. And how many times did you see her?

A. I saw her three times.

Q. What did you see her for?

A. She was referred to us because of whole body pain and possibly Lupus. She was looking for a second opinion after
seeing another rheumatologist.

Q. How many times did you see her alone?

A. Twice.

(T.T. p. 380).

Regarding F.F.:

Q. (Mr. Levenson): Dr. Tyma was F.F. a patient of yours?

A. (The Defendant): Yes.

Q. How many times did you see F.F.?

A. I saw her three times. Once with Natalie, the physician assistant, as the last patient was, and then twice alone.

(T.T. p. 382).

Regarding T.J.:

Q. (Mr. Levenson): Was T.J. a patient of yours?

A. (The Defendant): Yes.

Q. And how many times did you see her? Would it have been two times?

A. Yes.

Q. How many times did you see her alone?

A. Once. Second visit. First visit with Natalie.

(T.T. p. 386).

Regarding J.M.:

Q. (Mr. Levenson): Was J.M. a patient of yours?

A. (The Defendant): Yes, she was.

Q. When did you first see her?

A. I began seeing her at UPMC Passavant Hospital, with initial consultation on August 30 of 2008, for severe joint and
muscle pain, which is what she was admitted to the hospital with.

Q. And what happened during that initial visit with J.M.?

A. I did a full consultative history and physical examination, including a heart examination.

Q. And how many times did you see her after that initial examination?

A. I saw her two more times while in the hospital…My physician assent then saw her and we saw her for five more visits.

(T.T. p. 356, 358).

Regarding L.H.:

Q. (Mr. Levenson): Is L.H. a patient of yours?

A. (The Defendant): Yes.

Q. Where did you see L.H.?

A. It began seeing her at Passavant Hospital only. I never saw her in the office.

(T.T. p. 387); and
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Regarding U.G.:

Q. (Mr. Levenson): Was U.G. a patient of ours [sic]?

A. (The Defendant): Yes, she was.

Q. And how many times did you see U.G.?

A. I personally saw her at least 22 times. And there may have been more than that.

(T.T. p. 370).

The record also reflects that, with the exception of R.C., all of the women testified that the touchings occurred when they were
alone with Dr. Tyma:

Q. (Ms. DiGiovanni): Were there any times that you were alone with Dr. Tyma?

A. (C.W.): Yes.

Q. Were you alone with Dr. Tyma for one of the physicians one time or more than one time?

A. One time.

Q. And can you tell me what happened during that exam when you were alone with Dr. Tyma?

A. Yes. I was in the room sitting on the edge and he came in by himself and asked how I was doing. I do remember him
checking my neck, both sides. He asked me then to lie back on the examination table. I was fully clothed. At that point,
he took his right hand inside my blouse and covered my left breast.

(T.T. p. 27).

Q. (Ms. DiGiovanni): Did anyone take a history or talk to you about the nature of your illness at all?

A. (B.S.): Yeah. I think she did it then. I filled out the paperwork, then she just kind of reviewed it real quick.

Q. Now, at some point did Dr. Tyma come into the room?

A. Yes.

Q. When Dr. Tyma came into the room, was anyone else with you besides you and Dr. Tyma?

A. No.

(T.T. p. 66).

Q. (Ms. DiGiovanni): When you first met Dr. Tyma for the very first time, were you in an exam room?

A. (F.F.): Yes.

Q. Was Dr. Tyma in there just by himself with you or was there anyone else present?

A. Myself.

Q. During the initial meeting, did you describe for Dr. Tyma your symptoms and why it was you came to see him?

A. Yes, ma’am.

Q. And Dr. Tyma performed a physical exam?

A. Yes.

Q. Please tell us the details how that physical exam went.

A. He had me stand. And he checked my hips. He had me sit on the bed. He checked my heart and stuff. And then he had
me lay back and he had me pull up my sweater. I had on an under wire bra that day and when my left arm came up, my
breast was exposed. He then proceeded to put his left hand here and he come down, he put his left hand on my right
shoulder. He put his right hand on my left breast. He came down and then he brought his other hand down. It was swiped.
His left hand here and swiped down by my pelvic area.

(T.T. p. 110-111).

Q. (Ms. DiGiovanni): But you went to another location for the lab work, is that correct?

A. (T.J.): Yes.

Q. Did you then have further contact with Dr. Tyma?

A. After the lab work, I was taken to another room, a different room, and then I waited until he came in there.

Q. When you say he, you mean Dr. Tyma?

A. Yes.

Q. When Dr. Tyma came into this third room, were you and he alone together?

A. Yes.

Q. Was the door open or closed, do you recall?

A. Closed.
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Q. And while you and Dr. Tyma were alone in that third room, can you tell me exactly what happened in that room?

A. It’s been so long ago, but I mean, we discussed the lab work and I mean, just discussed my condition and then he
continued with his exam.

Q. When you say continued with his exam, what exactly did Dr. Tyma do?

A. I was on, I guess the bed, the thing that he had in there to lie back on. And he was asking me questions and standing
in front of me and looking at me. And then somewhere along the line, he just grabbed my breast and just kind of
massaged it and then stopped and turned his back to me and just left me there.

Q. When you say he grabbed your breast, which breast?

A. My left breast.

Q. And you said grabbed and massaged, is that correct?

A. Right.

(T.T. p. 206-207).

Q. (Ms. DiGiovanni): When you went to that first visit, did you have an appointment specifically with Dr. Tyma?

A. (J.M.): Yes.

Q. And can you tell me when you went to the Wexford office, were you taken into the exam room?

A. Yes.

Q. Did you meet with any other personal that day other than Dr. Tyma?

A. No.

Q. So when Dr. Tyma came to the exam room, were you and he alone in the room?

A. Yes.

Q. Was the exam door open or closed?

A. Closed…

…Q. Did Dr. Tyma perform any further physical exam beyond your hands?

A. Yes.

Q. What else happened?

A. He had me lie back on the table. He listened to my heart beat with the stethoscope. And then he took the stethoscope
and put it around his neck and proceeded to lift my shirt and lifted my bra and started to rub my breast.

(T.T. p. 220-221).

Q. (Ms. DiGiovanni): At some point when Dr. Tyma was in your hospital room, did anything you found to be inappro-
priate happen?

A. (L.H.): Yes. I don’t know what number was the third or fourth time, but before his last visit, he did touch me inappro-
priately on my breasts.

Q. Was this the time right before the last visit?

A. Yes, ma’am.

Q. Again, when Dr. Tyma came in the room, was the curtain closed?

A. Yes, ma’am.

Q. Explain for me exactly what happened during that visit.

A. It started out as all the other physicals would start out. Again, he would look at my legs for any kind of swelling. At
that time, I had dermatitis. A skin breakout on my arms and along my collar bone and the back of my neck. After looking
at my legs and talking to me, he wanted to check my skin, which I also had been counseled through with a dermatologist.
So he wanted to check and see how my skin had been doing. So, I was wearing a gown and he looked at my skin, looked
at my collar bone. And as he was kind of leading over me and as he went to go stand up, he grabbed my left breast. It was
very quickly.

(T.T. p. 143-144).

Q. (Ms. DiGiovanni): At any point in time, U.G., did anything happen during any exams with Dr. Tyma that you found to
be inappropriate?

A. (U.G.): Yes.

Q. How many times did something happen that was inappropriate?

A. All together, two times.

Q. Two times?

A. Yes.
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Q. Do you recall the first time?

A. I do. And when it happened, I dismissed it as an accident because accidents do happen.

Q. So, the first time that something happened, can you describe for me initially tell me were you in the room alone with
Dr. Tyma or was someone else in the room?

A. Alone.

Q. And describe for me exactly what happened during this first occasion.

A. Well, it was the first time, I mean he took his stethoscope and was listening to my heart and at the same time, he had
his fingers around my breasts. Not the bare breast. Talking about the bra…

Q. And did another incident happen that you found to be inappropriate?

A. Yes.

Q. Were you alone with Dr. Tyma?

A. Yes.

Q. Was the examination room door open or closed?

A. Closed.

Q. Can you describe for me the second incident exactly what happened?

A. Okay. he did the same thing. He listened to my heart and I was laying on the exam table. And he had the stethoscope
in his hand and while he was listening, he adjusted his hand. I will have to show you. Okay. Because it went like this and
then his whole entire hand was over my breast.

(T.T. pp. 154, 156-157).

R.C. testified that though a Physician Assistant was in the room, she was not paying attention to what was occurring:

Q. (Ms. DiGiovanni): At that point in time, after you had this discussion with Dr. Tyma, he performed a physical exam on
you?

A. (R.C.): Yes.

Q. Can you tell me as best you can how the physical exam progressed.

A. First, they had me undress down to a robe. And like I said, the pain was all in the neck and the jaw, but he proceeded
to touch in other areas that were not a bother. And I did say before the exam even started, my body hurts except my butt
area. But he proceeded to touch my body, grope both of my breasts, put his hand down my back side and touch my butt.
And asked if I had any pain in the butt area or the breast area and my inner thigh area. And I told him no. Those were
none of the areas of pain. That’s not what I’m here for. I don’t have pain in those areas…

…Q. How long were you in the exam room before someone came in?

A. There was actually a woman the whole time with me writing down notes. But I concentrated on her and she never
picked her head up.

(T.T. pp. 38, 41).

The entire point of an exculpatory witness is to exculpate - that is, to prove that the defendant did not do what he is accused of.
However, a person who was not present at the time of the incident(s) can only establish that they did not witness the incident, not
that it did not occur. As noted above, all of the women identified regarding this issue, with the exception of R.C., testified that they
were alone with Dr. Tyma when the touchings occurred, and Dr. Tyma admitted that he did see each of these women by himself at
various times. Therefore, testimony of three (3) Physician’s Assistants, who would presumably have only testified that nothing
inappropriate occurred when they were in the room, is essentially meaningless. Unless the Defendant can prove that he was
accompanied by one of these Physician’s Assistants every single time he saw a patient and he was never alone with any patient -
which he has admitted is not the case - then their testimony is not exculpatory and in fact, not even relevant to the charges. 

A similar scenario ensues with the proposed testimony of Office Manager Margaret Slagel. The Defendant now asserts that she
would testify that she never heard any complaints of inappropriate behavior from the Defendant’s patients. Again, unless the
Defendant can prove that Ms. Slagel was present with the Defendant for every single patient interaction, her testimony is similarly
not relevant.

In Commonwealth v. Heilman, 867 A.2d 542 (Pa.Super. 2005), our Superior Court held that “an absence of evidence is not
evidence of absence.” Commonwealth v. Heilman, 867 A.2d 542 ( Pa.Super. 2005), emphasis added. The fact that the Physicians
Assistants and Office Manager did not witness or hear reports of any inappropriate conduct does not mean that the conduct did not
occur - and in fact the sufficiency and weight of the evidence have already been upheld by our Superior Court on the direct appeal
of this matter. Because the proposed testimony of Physician Assistants Kelly Hefner, Allison Karan and Natalie Cresenze and
Office Manager Margaret Slagel would not have established any material facts or reasonable inferences regarding any material
facts or made any facts at issue more or less probable, see Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998), their testimony
was not relevant and counsel was not ineffective for failing to present it.

Similarly, the Defendant argues that counsel was ineffective for failing to present the testimony of five (5) patients, Mary
McBride, Paula Hiteshew, Linda Graham-Love, Rosemary Renard and Lara Louis who would have testified that the Defendant did
not touch them inappropriately and that touching the breast was necessary for the exam. This Court notes that four (4) of these
women - Mary McBride, Linda Graham-Love, Rosemary Renard and Lara Louis did testify as character witnesses on the
Defendant’s behalf. To the extent that the Defendant is attempting to extrapolate a claim of innocence of all claims because he was
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able to identify five (5) patients whom he did not assault, this claim is meritless. Simply because the Defendant did not assault the
five (5) women named did not mean that he did not assault the complainants in these matters and their testimony would not
provide a basis for an acquittal. Moreover, as to the claim that these women would testify that touching the breast is necessary for
a full examination, the Defendant presented expert testimony to that effect which this Court considered before reaching its
verdict and which the Superior Court also reviewed when upholding the weight and sufficiency of the evidence on direct appeal.
Although these patients may have been able to testify as to how the Defendant examined them - which actually does not have any
bearing on whether he touched the victims in the cases - certainly these patients are not medical experts and are not qualified to
give expert testimony on how an exam should be conducted. The Defendant cannot have it both ways. Any substantive testimony
regarding their own treatment with the Defendant was not relevant to the allegations in this case and so counsel was not ineffec-
tive for failing to present it. This claim is meritless.

6. Failure to Impeach Witnesses
Net, the Defendant argues that counsel was ineffective for failing to impeach several of the victims with prior convictions, infor-

mation from their medical records and, in one incomprehensible claim, with the fact that L.H. had a fever of 103 degrees during
one of her examinations. These claims are meritless.

Although “evidence of a witness’s conviction for a crime involving dishonesty or a fake statement is generally admissible”,
counsel’s failure to introduce that evidence is not per se ineffectiveness if there is a “reasonable strategic basis for not impeach-
ing”. Commonwealth v. Small, 980 A.2d 549, 565-66 (Pa. 2009). However, “a witness may not be contradicted on ‘collateral’
matters, and a collateral matter is one which has no relationship to the case at trial.” Commonwealth v. Saunders, 946 A.2d 776,
786 (Pa.Super. 2008). “The pivotal issues in a trial cannot be ‘side-tracked’ for the determination of whether or not a witness lied
in making a statement about something which has no relationship to the case on trial. The purpose of trials is not to determine the
ratings of witnesses for general veracity. A witness can be contradicted only on matters germane to the issue trying. There is no
rule more firmly established than this.” Commonwealth v. Petrillo, 19 A.2d 288, 295 (Pa. 1941).

The Defendant now argues that R.C., E.G., D.M. and A.M. should have been impeached with their prior convictions for bad
checks (D.M. and E.G.), retail theft (R.C. and A.M.), disorderly conduct (R.C. and A.M.) and harassment (R.C.). A careful review
of the record reveals that E.G. was impeached with her prior convictions during cross-examination (See Trial Transcript, p. 63),
however, the remaining convictions were not mentioned.

This Court, which was sitting as the fact-finder in this matter, can say with certainty that even had the impeachment evidence
been introduced, the result would not have been different. The existence of a prior conviction does not mean that a person cannot
be victimized or that her testimony regarding that victimization is not believable ab initio. In its capacity as fact-finder, this Court
listened to the victims’ testimony and made determinations regarding that testimony. The existence of the impeachment evidence,
though not pursued by counsel, would not have changed this Court’s findings, and so, necessarily, counsel was not ineffective in
failing to present it.

Additionally, the Defendant argues that several of the victims should have been “impeached” with various items in their
medical records including whether they left the office immediately after the assaults or stopped to schedule a follow-up appoint-
ment, that they had symptoms of depression or mental illness in the past, that they received pain medication from other physicians,
that they called him after an assault with a question about vitamins and in the most incredible of all claims, that counsel failed “to
introduce evidence that L.H. had a fever of 103 degrees at the time she claims Petitioner had ‘grabbed’ her breast for one second
while standing up from examining a rash on her left arm and shoulder and collarbone” (Petitioner’s Concise Statement of Matters
Complained of on Appeal, p. 13-14).

Whether the victims failed to immediately flee the office after being assaulted or whether they called him to ask about vitamins
or whether they had prior symptoms of depression or even a fever, is irrelevant to the claims at issue in trial, namely whether they
were assaulted or not. As such, all of these various matters would have been considered impeachment on a collateral matter and
would not have been permitted. Therefore, counsel was not ineffective for failing to attempt it. This claim is meritless.

Also within the ambit of impeachment evidence, the Defendant now claims that counsel was ineffective for failing to impeach
all of the victims with their “demeanor” in his office, at the preliminary hearing and in the Courthouse hallways. He makes no
specific claims of misconduct, save to say that there was “a plethora of demeanor impeachment evidence showing the complainants
(who were not victims) in a true light had no reasonable basis.” (Petitioner’s Concise Statement of Matters Complained of on
Appeal, p. 21).

It is clear that the Defendant views his victims as less - less worthy than others, less worthy of belief, certainly less than
himself. For a criminal defendant to say that a victim’s demeanor in his office or at a preliminary hearing or in the Courthouse
hallway - without pointing to any specific instance - is proof that she is lying is, by any measure, incomprehensible to this Court.
This Court would not have admitted such nonspecific and baseless evidence, and so counsel was not ineffective for failing to
attempt it. This claim is meritless.

7. Failure to Present Evidence
Next, the Defendant also argues that counsel was ineffective for failing to introduce illustrations from a medical textbook

showing a cardiac exam and a list provided by the Defendant to trial counsel indicating that he wanted R.C. to be a character
witness. His claims are meritless.

Regarding the illustrations from a medical textbook, the Defendant claims that these would demonstrate “that a proper cardiac
examination requires the physician to have contact with the woman’s breast” (Petitioner’s Concise Statement of Matters
Complained of on Appeal, p. 20). However, at trial, the Defendant presented the expert testimony of Dr. Emilio Gonzales and
Dr. Chester Oddis, both of whom testified that it is necessary to touch the breast during a cardiac examination. (See T.T., p. 282,
301). Any illustrations from a medical textbook would have been cumulative of that expert testimony and therefore not necessary,
and so counsel was not ineffective in failing to introduce them. Again, this claim must fail.

The Defendant also avers that trial counsel was ineffective “for failing to introduce evidence that, in preparing his defense
Petitioner included L.R. in the list of patients to whom he sent a letter asking them to be character witnesses for him.” (Petitioner’s
Concise Statement of Matters Complained of on Appeal, p. 18). According to the Defendant, the letter “shows Petitioner’s state of
mind, and establishes that he did nothing wrong with respect to L.R.”. (Petitioner’s Concise Statement of Matters Complained of
on Appeal, p. 18). This claim is simply meritless. Whether or not the Defendant wanted L.R. to be a character witness (presum-
ably before her charges were filed, though the Concise Statement does not specify) has no bearing on the merits of the case. Said
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another way, the Defendant is not entitled to an acquittal simply because he included one victim’s name on a list of potential
character witnesses. If this were the case, certainly every criminal defendant would do the same. The Defendant already testified
that his touching of L.R. was part of his medical examination and it was not necessary to introduce the list to establish his “state
of mind”. There is no basis for a claim of ineffectiveness here. This claim must fail.

8. Failure to Subpoena Records 
The Defendant also argues that trial counsel failed to subpoena the medical records of L.S. and M.J.S. Again, these claims are

meritless.
Regarding the records of L.S., the Defendant argues that their counsel was ineffective for failing to subpoena “medical charts

and progress notes” from Jameson Hospital in New Castle. At trial, L.S. testified that she saw the Defendant on one occasion at an
appointment which took place at the hospital; the Defendant did not see her as an inpatient. As such, those records should already
have been under the Defendant’s control. Moreover, the purpose for which the Defendant requests the chart - to prove “that the
patient had to be lying down in order for Dr. Tyma to conduct his examination thus controverting L.S.’s trial testimony that she
never laid down during the examination in question” and that “Dr. Tyma recommended a follow-up appointment which would have
required the patient to call the Wexford office to make the appointment and would have controverted her trial testimony that she
made the appointment at the hospital the day of the exam in question.” (Petitioner’s Concise Statement of Matters Complained of
on Appeal, p. 10-12). As with issue 6, above, this would constitute impeachment on a collateral matter and would thus be improper.
Moreover, as this Court pointed out at the conclusion of trial, the Defendant’s medical records are unlikely to contain any
unfavorable information:

THE COURT: I would point out that I would guess that assuming you had touched these women inappropriately, you
would not have made that a part of your hospital records and said, and then I was done, I grabbed her left breast. I don’t
know this would have been a part of your notes.

(T.T. p. 409).

Insofar a the Defendant wrote his own records, the absence of any indication that the patients were touched inappropriately
does not mean that the touching did not occur. See Heilman, supra (“an absence of evidence is not evidence of absence”). Even
had defense counsel subpoenaed the Jameson Hospital records, the result of the trial would not have changed, and so counsel will
not be found ineffective in this regard.

The Defendant also argued that counsel was ineffective for failing to “obtain the medical chart of M.J.S. before trial.”
(Petitioner’s Concise Statement of Matters Complained of on Appeal, p. 19). The Defendant does not specify which provider(s)
whose records he was seeking and, in perhaps the most offensive claim of this Concise Statement, states that the reason for need-
ing M.J.S.’s other records is that “because the medical charts of the other complainants contained a ‘gold mine’ of impeachment
evidence, one would expect to find the same with M.J.S.’s chart.” (Petitioner’s Concise Statement of Matters Complained of on
Appeal, p. 19).

Essentially what the Defendant is saying is that because other women’s medical records contained impeachment evidence
(though whether it is true impeachment evidence is questionable, see above), M.J.S.’s medical records must necessarily also
contain impeachment evidence. This is not a sufficient basis, but is rather an offensive generalization among victims. Having
already exhibited his disdain for the women (see No. 6, above, regarding “demeanor impeachment evidence”), the Defendant
simply assumes that because some of the women had criminal convictions or histories of depression, then they all must have. This
is highly improper and is in no way a basis for a claim of ineffectiveness. This claim is utterly meritless.

9. Ineffectiveness in Closing Argument
Next, the Defendant challenges counsel’s closing argument for his failures to address each victim individually and to make an

argument regarding the harassment charges. He avers that had counsel done both, the result would have been different. This Court
can assure the appellate court that it would not have been.

At the conclusion of trial, defense counsel presented a cogent and thoughtful closing argument, wherein he summarized the
charges, discussed reasons why the claims were not credible and also fairly extensively argued that the women were not
credible. In this Court’s view, defense counsel’s argument was entirely appropriate and not lacking in any way. Sitting as the
fact-finder, this Court can say with certainty that even had counsel addressed each victim individually or made an argument
regarding the summary harassment charges, the result would not have been different. As our Superior Court has already deter-
mined, the evidence was more than sufficient to support the convictions, and a different or perhaps more detailed closing argu-
ment would not have changed that fact. This was not a case where the evidence was questionable or that this Court was somehow
“on the fence”, such that the closing argument would have persuaded it one way or another. Rather, the evidence was clear and
more than sufficient. Counsel’s closing argument was appropriate and in no way gave rise to a finding of ineffectiveness. This
claim must fail.

10. Cumulative Ineffectiveness
Finally, the Defendant argues that all of his ineffectiveness claims “individually and cumulatively entitle [him] to relief”

(Petitioner’s Concise Statement of Matters Complained of on Appeal, p. 22). Once again, this claim is meritless.
At the beginning of this Opinion, this Court referenced a law review article by Judge Aldisert of the Third Circuit, wherein he

hypothesized that even when reversible error is found, there are usually not more than one or two errors made and, to paraphrase,
that raising more issues does not necessarily mean more errors will be found. Here, the Defendant raised 29 separate claims of
ineffectiveness, and though some warranted extensive discussion from this Court, some of them were so spurious that they clearly
should not have been raised. Simply listing claim after claim after claim when there is no reasonable basis to support a finding that
the verdict would have been different does not amount to ineffectiveness and, similarly, counsel will not be found even more
ineffective when multiple claims are raised. It is understandable that the Defendant and his family were upset by the verdicts,
however, the mere fact that the verdicts were guilty does not mean that counsel was ineffective. To the contrary, this Court felt that
Mr. Levenson was obviously well-prepared for trial, that he engaged in effective witness examinations, both on direct and cross-
examination, that he made appropriate and effective arguments and, ultimately, that he presented the best defense he could with
the facts he was given. As discussed above, there was no basis for a finding of ineffectiveness on any of the specific allegations,
nor is there a basis for a finding of cumulative ineffective assistance. This claim must also fail.
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Accordingly, for the above reasons of fact and law, this Court’s Order of June 25, 2015, which dismissed the Defendant’s Post
Conviction Relief Act Petition without a hearing, must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: May 12, 2016
1 Due to the numerous charges, this Court has created a chart showing the charges, their disposition and resulting sentence, which
it has attached to this Opinion as Appendix 1.
2 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial
court committed more than one or two reversible errors…When I read an appellant’s brief that contains ten or twelve
points, a presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but
it is a presumption nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by
effectiveness, not loquaciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility
– a View from the Jaundiced Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).

APPENDIX 1
CC# Crime Victim Section Disposition Sentence

(18 Pa.C.S.A.)

201102034 Indecent Assault T.J. 3126(a)(1) Guilty 60 Days Imprisonment;
1 Year House Arrest

Indecent Assault B.S. 3126(a)(1) Guilty 2 Years Probation
(Concurrent)

Indecent Assault U.G. 3126(a)(1) Guilty 2 Years Probation
(Consecutive)

Indecent Assault J.S. 3126(a)(1) Guilty 2 Years Probation
(Consecutive)

Indecent Assault A.M. 3126(a)(1) Guilty No Further Penalty
Indecent Assault D.M. 3126(a)(1) Guilty NFP
Harassment T.J. 2709(a) Guilty NFP
Harassment B.S. 2709(a) Guilty NFP
Harassment U.G. 2709(a) Guilty NFP
Harassment J.S. 2709(a) Guilty NFP
Harassment A.M. 2709(a) Guilty NFP
Harassment D.M. 2709(a) Guilty NFP

201104424 Indecent Assault F.F. 3126(a)(1) Guilty 2 Years Probation
(Concurrent)

Harassment F.F. 2709(a) Guilty NFP
201104600 Indecent Assault L.H. 3126(a)(1) Guilty 2 Years Probation

(Concurrent)
201102031 Indecent Assault D.L. 3126(a)(1) Nolle Prosse

Indecent Assault R.T. 3126(a)(1) Guilty 2 Years Probation
(Concurrent)

Indecent Assault J.K. 3126(a)(1) Nolle Prosse
Harassment D.L. 2709(a) Nolle Prosse
Harassment R.T. 2709(a) Guilty NFP
Harassment J.K. 2709(a) Nolle Prosse

201102032 Indecent Assault E.G. 3126(a)(1) Guilty 2 Years Probation
(Concurrent)

Harassment E.G. 2709(a) Guilty NFP
201111977 Indecent Assault L.S. 3126(a)(1) Guilty 2 Years Probation

(Concurrent)
Harassment L.S. 2709(a) Guilty NFP

201102564 Indecent Assault J.M. 3126(a)(1) Guilty 2 Years Probation
(Concurrent)

Indecent Assault M.J.S. 3126(a)(1) Guilty NFP
Harassment J.M. 2709(a) Guilty NFP
Harassment M.J.S. 2709(a) Guilty NFP

201107833 Indecent Assault M.J.S. 3126(a)(1) Guilty 2 Years Probation
(Concurrent)

Harassment M.J.S. 2709(a) Guilty NFP
201102583 Indecent Assault C.W. 3126(a)(1) Guilty 2 Years Probation

(Concurrent)
Indecent Assault R.C. 3126(a)(1) Guilty NFP
Indecent Assault L.R. 3126(a)(1) Guilty NFP
Indecent Assault G.J.S. 3126(a)(1) Guilty NFP
Harassment C.W. 2709(a) Guilty NFP
Harassment R.C. 2709(a) Guilty NFP
Harassment L.R. 2709(a) Guilty NFP
Harassment G.J.S.  2709(a) Guilty NFP
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Commonwealth of Pennsylvania v.
John Schwartzbauer

Commonwealth Appeal—Suppression—Anonymous Tip—Lack of Supporting Evidence—No Reasonable Suspicion

Anonymous call of “man in a bar with a gun,” without physical description, is not enough to support seizure of defendant
outside the bar.

No. CC 2015-08587. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—September 6, 2016.

OPINION
In May of this year, the parties gathered for resolution of some motions. Mr. Schwartzbauer’s lawyer asked for the infor-

mation to be quashed and for habeas relief on the receiving stolen property charge. Both requests were denied. Pre-Trial
Motions Transcript (Hereinafter, “Transcript” of “T”), pgs. 13, 25. The Commonwealth sought permission to amend the
criminal information. It wanted to add a new count of being a person not to possess a firearm. That motion was denied. Id.,
pg. 10.1

The remaining matter was a suppression request. A hearing was held and witnesses testified. Both sides filed their written
arguments. The issue is now ripe for resolution in anticipation of the September 7th non-jury trial.

By all accounts, the 27th day of May, 2016 was your normal day. Salena Johnson was tending bar at Craig’s Bar and Grill and
James Maier was patrolling the streets of Pittsburgh. Around 8 o’clock that night, Officer Maier’s radio crackled with the follow-
ing: male inside a bar threatening the bartender with a weapon at Craig’s Bar and Grill. T, 43.2 Maier responded. T, 43.3 He saw
“a male fitting the description standing outside the bar.” T, 43.4 Immediately, a spotlight was used to illuminate this person. The
person turned and faced the officer. Maier then told the person to put your “hands up”, “turn around and face the wall.” T, 43, 45.
This was done at gunpoint from about 15 feet away. T, 48, 49, 54. The person followed those orders. Id. As back up officers were
now on scene, Maier approached and placed hand cuffs on this person, who was later identified as the defendant, John
Schwartzbauer. T, 50.5 Officer Deschon patted him down. As that was occurring, Deschon asked Schwartzbauer, “Do you have any
weapons on you?”. T, 51.6 Schwartzbauer said, “Yes. I have one in my waistband.” T, 55. Deschon then looked at the waistband area
and removed a gun. T, 55-56. It was handed off to a fellow officer. Officer Steven Vargo was probably the last officer on scene.
T, 58. “Is that your gun?” Vargo asked. “Yes,” said Schwartzbauer. Id. “Do you have a permit to carry the gun?” “No” is
Schwartzbauer response. Vargo then told Schwartzbauer he was under arrest. T, 58.

The legal conclusions drawn from these facts draw strength from U.S. Supreme Court decisions Terry v. Ohio7, Alabama v.
White8, and Pennsylvania Supreme Court decisions Commonwealth v. Hawkins9 and Commonwealth v. Jackson.10 Terry articulated
the standard trial courts are to use when law enforcement has a street level interaction with a citizen. Police are allowed to stop
and temporarily detain someone when they can point to “specific and articulable facts” causing them to have a reasonable
suspicion that “criminal activity may be afoot.” 392 U.S. at 21. In addition, law enforcement may conduct a limited pat-down search
of the person’s outer garments for weapons if they reasonably believe they may be in danger. 392 U.S. at 27. Twenty two years later,
Alabama v. White was decided. There the Court addressed whether an anonymous tip can provide reasonable suspicion for a Terry
based stop and frisk.

The police in White received an anonymous telephone lead that the appellant was going to leave a specific apart-
ment building at an exact time carrying cocaine in a briefcase. The tipster also said she would then drive in a brown
Plymouth station wagon with a broken right taillight to Dobey’s Motel. During surveillance, police did observe
appellant leave the building, enter a brown Plymouth station wagon with a broken taillight and drive to Dobey’s
Motel.

The United States Supreme Court held that in determining reasonable suspicion, that the ‘content of the information’
and ‘its degree of reliability’ are considered according to the totality of the circumstances. [citation omitted]. The
United States Supreme Court opined that because the police confirmed through surveillance that a woman left a
specific building and entered a particular car within a general time frame, and the anonymous tipster could provide
information concerning the suspect’s future behavior, the police had sufficient corroboration of the anonymous
tipster’s allegation of criminal activity to constitute reasonable suspicion to justify the stop.

Thus, White sets forth that police may obtain sufficient independent corroboration of an anonymous tip through the
observation of a suspect’s predicted innocent activity. That surveillance serves to establish the informant’s reliability.
The police may then appropriately stop the suspect by relying on the tipster’s information that the suspect is engaged
in criminal activity, even if the police do not observe any illegal activity.

Commonwealth v. Hawkins, 692 A.2d at 1074. (Pa. 1997).

It took until 1997 for our state Supreme Court to deal with the factual dynamic of an anonymous tip and a gun. It did so in two
cases. In Commonwealth v. Hawkins, the Court was tasked with resolving the following issue:

“Can a police radio broadcast that a man of a particular description is carrying a gun may serve as the justification
for a search of that person and the seizure of the gun he is carrying when the arresting officer is unable to authen-
ticate the telephone message on which the radio broadcast was based or provide an independent basis for the stop
and frisk.”

692 A.2d at 1069. The issue was driven by rather simplistic facts. A “Philadelphia police officer responded to a radio call that there
was a man with a gun at [the intersection of 2 streets]. The suspect was described as a black male wearing a blue cap, black jeans
and a gold or brownish coat. When the officer arrived, he observed Hawkins, who fitted the radio description. He then stopped and
frisked Hawkins, finding a ‘gun in his waistband’”. 692 A.2d at 1069. At the suppression hearing the officer said “he did not know
the source of the information contained in the radio call.” Id. In addition, no other evidence was presented about “the source of
the call or the basis for the information.” Id. The common pleas court denied the suppression and the Superior Court affirmed
that decision.
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“The Superior Court reasoned that because the officer arrived within three minutes of receiving the call, because
Hawkins fitted the description of the man on the radio broadcast, and because Hawkins allegedly had a gun, there
was sufficient corroboration of the phone call to give the officer reasonable suspicion that Hawkins was armed and
dangerous.”

Id., at 1070. The Superior Court was wrong as “these factors were [not] sufficient to justify the search of [Hawkins].” Id.

The Hawkins court began its analysis, with perhaps, its most enduring statement – “if the police respond to an anonymous call
that a particular person at a specified location is engaged in criminal activity, and upon arriving at the location see a person
matching the description but nothing more, they have no certain knowledge except the call accurately described someone at a
particular location.” Id, at 1070.

Three months after Hawkins, our state Supreme Court decided Commonwealth v. Jackson. In Jackson, the issue was “whether
the police have reasonable suspicion to conduct a stop and frisk pursuant to Terry …, based solely on an anonymous tip that a
person matching the suspect’s description is carrying a gun.”. 698 A.2d at 572. The facts are rather mundane.

“At approximately 10:23 p.m., a Philadelphia police officer received a police radio report of a man in a green jacket
carrying a gun. Other than the location, no additional details were provided. The officer responded, arriving at the
corner of Snyder Avenue and Seventh Street approximately two minutes after receipt of the broadcast. A number of
individuals were present at the location, of whom only the appellant was wearing a green jacket. There is no
contention that the appellant was acting suspiciously. The officer exited his vehicle and immediately searched
the appellant for weapons. None were found, but as the officer searched around the appellant’s ankles, he observed a
small key box fall to the ground in the vicinity of appellant. The officer retrieved the box and examined it. The box
proved to contain 14 packets of cocaine.”

698 A.2d at 572.

The Jackson court began its analysis with a discussion of Terry v. Ohio and Alabama v. White. As for White, it reminded the
reader that “[w]hen, as here, the underlying source of the police department’s information is an anonymous telephone call, the
courts have recognized that the tip should be treated with particular suspicion.” 698 A.2d at 574. In reversing the Superior Court,
the Jackson court found it to be “factually indistinguishable from Hawkins.”

This legal framework when synthesized with the facts leads to the decision that suppression should be granted. The basis for
the stop was “male inside a bar threatening the bartender with a weapon at Craig’s Bar and Grill.”. This information came from
someone identified as – bartender. Does that label make the caller an “identified citizen” thereby enhancing the reliability of the
report? No, it does not. The caller did not give their name or, perhaps, the 911 operator did not ask for such information.11

Regardless, the source of information here is properly characterized as an anonymous tip.
Mr. Schwartzbauer was seized when the officer told him to put your “hands up” and “turn around and face the wall.”. These

commands were done with the assistance of a gun pointed right at him. He was seized at that moment.
The information police had right then and there does not equal reasonable suspicion. The radio broadcast said a man was inside

the bar. Upon arrival, they see a man outside the bar. Without any further evidence that the guy outside was the guy inside, police
acted improperly in seizing him. Notably absent was any other physical attributes about the person who was inside supposedly
making threats with a gun. The officer did not know what clothing he was wearing, his approximate age or his approximate height.
Circumstances like this were just not part of the evidentiary presentation.12

The conclusion that law enforcement did not have reasonable suspicion makes the secondary issue about his statements rather
simple to decide. The statements obtained from Mr. Schwartzbauer were obtained in violation of the protections he enjoys under
both of our constitutions. The statements came immediately following his illegal detention on less than reasonable suspicion, with-
out warnings about his constitutional rights and without an intervening event that might somehow cleanse the prior illegality.

The Court cannot end without the following observations about the government’s memorandum of law. A suppression motion is
decided upon the evidence presented at the actual hearing. Things which happened outside the courtroom mean nothing. Despite
this rather fundamental concept, the government claims “the police report and testimony of the police officers taken at the
preliminary hearing on July 8, 2015” contribute to the persuasiveness of their position. The police reports and the preliminary
hearing testimony, assuming they could have been exhibits, are not part of the record.

The transcript from the hearing was available on June 21st. The government’s argument was docketed on August 2nd. Having
over 5 weeks to digest the material, one would think that precise page references to the facts favorable to one’s position would be
part of the written argument. In the 15 page piece of prose, there is not a single transcript page reference.

The defense’s written argument was filed on July 11, 2016. It relied heavily upon Alabama v. White and two state Supreme Court
cases – Hawkins and Jackson. The government’s position paper makes no effort whatsoever to distinguish the defense’s reliance
upon these three cases. In fact, those cases appear nowhere in the government’s 15 page argument. While the government might
believe that they have no relevance to the case, it should, when their opponent relies so heavily on certain cases, inform the Court
as to why it feels those cases garner no level of persuasion.

An order consistent with the conclusions reached herein will be separately entered.

BY THE COURT:
/s/Williams, III, J.

1 The transcript was docketed on June 21, 2016 and has a tracking number of T16-1227.
2 The latter part – the location – is inferred from the totality of the facts.
3 The government failed to elicit any evidence of the time the 911 call was received or the time it took Maier or fellow officers to
arrive. Officer Vargo said he was “a little distance away” when the call came in. T, 57. This is too scant for the Court to rely upon it.
4 The reference to “fitting the description” is curious. The government never produced evidence of what the precise description
the 911 operator received and then, more importantly, what was actually relayed to the officers. For instance, the clothing he was
wearing, his age or his race is not part of this record. Officer Deschon uttered a descriptive term of “white” in response to a
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question. T, 53. However, that answer is so far removed from the pending question that the Court does not accept as a fact that the
radio broadcast included the term “white” when describing the suspect. In addition, the “outside the bar” reference was contrary
to the initial threat report of the culprit being “inside the bar.”
5 Maier said “we approached, placed him in handcuffs”. T, 44. The “we” reference denotes a lack of memory by Maier. Officer
Deschon was certain – “Officer Maier handcuffed him”. T, 50. The Court believes Officer Deschon on this finite act.
6 Later in cross-examination, Deschon said he asked, “[D]o you have any guns or knives or anything that’s going to stick me?”
T, 55. Given that a gun and knives were recovered, the Court feels Deschon is being influenced by the fruits of the search and not
being entirely accurate about the inquiry he made to Schwartzbauer. The Court feels the simple interrogatory testified to on direct
examination is what happened.
7 Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).
8 Alabama v. White, 496 U.S. 325, 110 S.Ct. 2412, 110 L.Ed2d 301 (1990).
9 Commonwealth v. Hawkins, 692 A.2d 1068 (Pa. 1997).
10 Commonwealth v. Jackson, 698 A.2d 571 (Pa. 1997).
11 Commonwealth v. Jones, 845 A.2d 821,825 (Pa. Super. 2004)(“knowledge of the name of an individual who provides the police
with information alone is not sufficient to serve as a basis to detain a citizen.”).
12 The Court emphasizes this point based upon a reading of the government’s written argument. On page 2, it claims “[t]he details
provided to the officers was that the actor was a white male with gray hair wearing jeans and a white t-shirt about 60 years old
and 6’0 tall with a pink and silver gun in his waistband standing in front of the bar.” Commonwealth’s Response, pg. 2 (August 2,
2016). While these “facts” may have been imparted to the responding officers, government counsel did not get these “facts” into
the record.

Commonwealth of Pennsylvania v.
George Boyd, Jr.

Criminal Appeal—Guilty Plea—Sentencing (Discretionary Aspects)—Ineffective Assistance of Counsel

All claims of ineffective assistance of counsel are not cognizable on direct appeal.

No. CC 2015 06 738. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—September 19, 2016.

OPINION
George Boyd, Jr. does not like the sentence he received following a guilty plea. He asked this Court to revisit the 2-4 years of

incarceration it imposed. That post-sentence request was denied. The Court tendered its explanation of why the Court felt the
sentence was reasonable. Those reasons have not deterred Mr. Boyd from seeking further review.

On August 5th, Mr. Boyd filed an appeal. A timely Concise Statement was received on September 9th. He advances two claims:
(a) his guilty plea was not knowing, intelligently or voluntarily entered1; and, (b) he was the victim of ineffective assistance of counsel.

A closer examination reveals there is just one claim and that is ineffective assistance of counsel. Two paragraphs tell the story.
Paragraph 10 attributes the lack of a knowing, intelligent or voluntary plea to four examples. Concise Statement, paragraph 10(a)-(d).
Each of the examples are predicated upon his previous lawyer’s performance falling below some conceived notion of what a
competent lawyer should have done. Paragraph 11(a) incorporates those same reasons as support for his titled IAC claim.

It has been the law of this Commonwealth for several years now that claims of bad lawyering are not to be litigated on direct
appeal. Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002); Commonwealth v. Bomar, 826 A.2d 831 (Pa. 2003), cert. denied, 540 U.S.
1115, 124 S.Ct. 1053, 157 L.Ed.2d 906 (2004); and, more recently, Commonwealth v. Holmes, 79 A.3d 562 (Pa. 2013). Holmes
summarized the law in this area.

“[W]e hold that Grant’s general rule of deferral to PCRA review remains the pertinent law on the appropriate timing for
review of claims of ineffective assistance of counsel; we disapprove of expansions of the exception to that rule recognized
in Bomar; and we limit Bomar, a case litigated in the trial court before Grant was decided and at a time when new
counsel entering a case upon post-verdict motions was required to raise ineffectiveness claims at the first opportunity,
to its pre-Grant facts. We recognize two exceptions, however, both falling within the discretion of the trial judge. First,
we appreciate that there may be extraordinary circumstances where a discrete claim (or claims) of trial counsel
ineffectiveness is apparent from the record and meritorious to the extent that immediate consideration best serves the
interests of justice; …. Second, with respect to other cases and claims, including cases such as Bomar and the matter
sub judice, where the defendant seeks to litigate multiple or prolix claims of counsel ineffectiveness, including
non-record-based claims, on post-verdict motions and direct appeal, we repose discretion in the trial courts to entertain
such claims, but only if (1) there is good cause shown, and (2) the unitary review so indulged is preceded by the
defendant’s knowing and express waiver of his entitlement to seek PCRA review from his conviction and sentence,
including an express recognition that the waiver subjects further collateral review to the time and serial petition
restrictions of the PCRA.”

79 A.3d at 563-564.

Pennsylvania law forbids what Mr. Boyd is attempting to do on direct appeal. Perhaps, counsel would be better served by
heeding the advice contained in footnote 9 of the Holmes opinion. It says:
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“It should be emphasized that although criminal defendants have a right to direct appeal, they are not obliged to pursue
such a course, but may instead proceed immediately under the PCRA. If the defendant (as appellee here) believes that
his only viable claims are collateral ones, he need not await the failure of a direct appeal to pursue his claims under the
PCRA.”

Id., at 576.

The Clerk of Courts should forward the certified record of this matter to the Superior Court of Pennsylvania in due course.

BY THE COURT:
/s/Williams, III, J.

1 The standard is not that one of the three must be present. If it were, then the use of the word “or” would be appropriate.
The standard is that a trial court must be convinced that all three thresholds are satisfied.

Commonwealth of Pennsylvania v.
Jason Webb

Criminal Appeal—Homicide—Sufficiency—Self Defense—Ineffective Assistance of Counsel—Evidence—Waiver—
Weight of the Evidence—Sentencing (Discretionary Aspects)—Waiver—Credibility—Constructive Absence of Counsel

Multiple issues raised in third-degree homicide case, including claims of ineffectiveness; the latter must wait for PCRA
despite a claim of the constructive denial of counsel.

No. CC 2014-07252, 2015-02048. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, III, J.—September 27, 2016.

OPINION
A jury convicted Jason Webb of third degree murder. His punishment was 15-30 years imprisonment and 10 years of consecu-

tive probation. The jury did not hear the entire story. A separate charge of being a person not allowed to possess a firearm was
tried as a non-jury. Trial Transcript (“T”), pgs. 3-6, (June 8, 2015).1 The Court found him guilty of that firearm offense and imposed
a concurrent jail sentence of 2 ½ - 5 years.2 Sentencing for both matters took place on September 13, 2015.

After sentencing, each case travelled its own path. A Post-Sentence Motion (“PSM”) was filed in the murder case – 7252 of 2014
– on September 17th. The motion also included a request to supplement his motion and for this Court to have more time to decide
the motion. Both requests were granted giving Mr. Webb until November 14, 2015 to supplement his existing PSM. On November
13th, an Amended PSM was filed. It raised a challenge to the evidence’s weight and its sufficiency. On December 16th, the
Commonwealth responded. On January 7, 2016, this Court denied Webb’s PSM. Webb filed his Notice of Appeal in the homicide
case on February 5, 2016.3

The gun case – 2048 of 2015 – saw no post-sentence motion being filed nor was a direct appeal taken. However, on February 19,
2016, an uncontested petition seeking post-conviction relief was filed. An order was then entered granting the post-conviction relief
requested – reinstatement of direct appeal rights. On March 2, 2016, a timely Notice of Appeal was filed in the gun case.4

After some delay associated with the various transcripts, Mr. Webb filed a consolidated Concise Statement of Errors Complained
of on Appeal (“SOE”) on August 22, 2016. He raises numerous claims. Each will be addressed under a separate heading below.

Insufficient Evidence of Third Degree Murder
Mr. Webb defended this case on a self-defense theory. Transcript (“T”), pg. 42 (opening argument)5; see also, Transcript, Vol.

II, pg. 137 (June 10, 2015).6 He testified. T, pgs. 238-322. He was the only defense witness. Obviously, the jury’s verdict of third
degree murder rejected his claim that the killing of Tezjuan Taylor was justified. On appeal, Mr. Webb will argue the government
failed to prove that his use of deadly force was not reasonable. SOE, 2.

The underlying facts provide the context. On May 17, 2014, around 1:30 in the morning, Tezjuan Taylor left the Beer Barrel bar
in McKeesport. He was walking through the nearby PNC Bank parking lot when 3 shotgun blasts rang out. Some of the shotgun
pellets penetrated Mr. Taylor’s body. He struggled to a nearby Sunoco mini-mart and collapsed on the floor. He died right there.
Police arrived soon thereafter and began their investigation.

Audrey Smith was walking toward the Beer Barrel bar and saw Jason Webb. T, 112.7 She has known him for a long time. He was
very upset. She knows this because when she greeted him (“What’s up Jay?”), she got no reply and that was not like him. T, 114.
She sensed something was going to happen. T, 119. Two people – one identified later as Tezjuan Taylor – left the bar and walked
in the direction of the PNC parking lot. Ms. Smith then looked in that direction and saw “a motion.” T, 124. Jason Webb made that
motion. It is a two handed motion like someone raising a gun. T, 126. She ducks. Hears a pop. It is a gunshot.

Ms. Smith’s night was not over. She went into the bar, stayed awhile, and then walked home. That journey took her right past
the mini-mart where the victim died. She made a general inquiry to a uniformed officer and kept walking. A bout of conscience
made her come back. She was interviewed. She picked Jason Webb out of a photo array. T, 139.

Denise Fink drives an unlicensed cab called a jitney. Ms. Fink picked Jason Webb up around 1:00 a.m. They stopped at his
mother’s house a few blocks away. Jason Webb went in. A few minutes later he got back in the jitney. But, this time, he sat in the
back seat. Then they drove to the Beer Barrel bar. It was not a long ride. The car parked a short distance away. Webb got out and
walked toward the bar. Ms. Fink sat and waited for his return. Maybe 10 minutes later, Webb returned. He was not alone. Another
black male, in his early 20’s gets in the front seat. Webb sits in the back. The two of them talk.

Two people walk by the car. All of a sudden, Webb jumps out of the car. He has a gun. It was not a pistol – it was a long gun.
Ms. Fink is shocked. She sees the gun pointed toward the Sunoco mini-mart. She hears gunshots; maybe two or three. They came
one after the other. The shots stop. Webb gets back in the car. He has the gun and with a certain level of pride, he says, “that’s what
the motherfucker gets for killing Chauncy.” T, 198.
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Ms. Fink gets out of there in a hurry. They return to Webb’s mother’s home. He gets out with the gun. A few minutes pass,
Webb reappears with his girlfriend. They both get in. The girlfriend is scared. Webb tells Ms. Fink to return to the place she
picked him up – a public housing project known as Crawford Village. Her car is seen on videotape at 2:00:38. T, 208. Webb gets
out of the car.

A few hours later, police are pounding on Ms. Fink’s door. They question her and tow her car. A photo array is conducted.
She picks out the photo of Jason Webb as the person who was in her car with a gun. T, 139.

As with most homicide prosecutions, there was forensic evidence admitted against Mr. Webb. Mr. Webb’s DNA was found on
the handle of the shotgun. T, 124.8 In addition, the shell casings had markings which were consistent with being fired from the
recovered gun. T, 148.

As mentioned, Mr. Webb testified. Almost immediately after leaving the bar, and before Webb could get in the car, Mr. Taylor
appeared. Webb was near the rear passenger door and Taylor, on the driver’s side, said “Where you going? Where you going, pussy?
Don’t run now.” T, pg 262, 302. Webb grabs the shotgun after Taylor reaches towards his short or waistband area. T, 269, 304, 305.
Webb starts shooting. He fires 3 shots. All in direction of Taylor. All with his eyes closed. T,306. He then jumps into the car and
tell his driver, “Go, go, go – that’s the guy that killed Chauncey; he got Chauncey.” T, pg. 270. He is now gone from the scene.
Webb then breaks the gun down into two parts and puts one in sewer and the other in some nearby woods. T, 277, 285, 287.

His version of events was not consistent with the events as described by Ms. Smith and Ms. Fink and the physical evidence.
As such, the jury was tasked with choosing who to believe. They chose the government’s version of events. Their review of that
evidence included passing judgment on the elements of his self-defense claim. It is not a stretch to say that Webb did not believe
his life was in danger. Ms. Smith and Ms. Fink described no interaction with Mr. Taylor at the car. Their testimony was supported
by the physical evidence left at the scene. The government presented a case which, upon connecting the dots, one could argue Webb
was guilty of first degree murder as he was sitting in the car just waiting for Mr. Taylor to leave the bar. The jury’s mercy cannot
be twisted to mean the government did not disprove self-defense.

Constructive Denial of Trial Counsel
Mr. Webb claims he was deprived of his 6th Amendment right to counsel and his 14th Amendment right to due process by virtue

of his lawyer’s action and inaction at trial. SOE, pg. 2.9 This “constructive absence of trial counsel,” according to Webb, entitles
him to a new trial. Id, pg. 2, 3.

Webb’s position stems from a footnote in the Grant opinion from our state Supreme Court in 2002. Commonwealth v. Grant, 813
A.2d 726 (Pa. 2002).

“The general rule announced today is limited by the issues raised in this case. Appellant does not raise an allegation
that there has been a complete or constructive denial of counsel or that counsel has breached his or her duty of
loyalty. Under those limited circumstances, this Court may choose to create an exception to the general rule and
review those claims on direct appeal. However, as there is no issue raising such a question in this case, such a
consideration is more appropriately left to another day.”

813 A.2d 738. Is this that day?10 No, it is not.

A year after Grant was decided, the Superior Court discussed this footnote in Commonwealth v. Millward, 830 A.2d 991 (Pa.
Super. 2003). Millward was detailed in its review of Grant and the case law source for the two exceptions.

“That Cronic is the source of the first potential exception identified by the Grant Court (and argued by Millward here)
is clear from the Court’s citation to Cronic. In explaining the types of cases in which no showing of prejudice was
required before a defendant could get relief, the Cronic Court identified the ‘[m]ost obvious’ situation, ‘the complete
denial of counsel,’ Cronic, 446 U.S. at 659, 104 S. Ct. 2039. Similar to the complete denial is the situation ‘if counsel
entirely fails to subject the prosecution’s case to meaningful adversarial testing [which] makes the adversary process
itself presumptively unreliable.’ Id. This would amount to the constructive denial of counsel identified by the Grant
Court. The Court in Cronic explained that these circumstances would not be found to exist unless a criminal defen-
dant was ‘denied the presence of counsel at a critical stage of the prosecution’ or when ‘based on the actual conduct
of the trial… there was a breakdown in the adversarial process.’ Id. at 662, 104 S. Ct. 2039.

Id, at 996. 

The precise claim in Millward was the failure of the trial lawyer to use an expert witness. The Court concluded this is nothing
more than “a garden variety claim” of ineffective assistance of counsel which must await resolution in a PCRA setting.

Webb delineates multiple examples of his lawyer’s supposed shortcomings. SOE, pg. 3-7. These claims fall within the heartland
of ineffective assistance of counsel accusations. Claims this Court sees on a daily basis. As such, this Court does not feel this case
should wear the label of a Grant based exception. Therefore, this Court will not address the various accusations of counsel’s
ineffectiveness on direct appeal.

Admission of Sunoco Videotape11

During the trial, the Commonwealth had admitted a videotape from inside a Sunoco mini-mart. T, pg. 265 (June 9, 2015).12

Mr. Webb complains about its admission and articulates various legal principles which were compromised by this action. SOE, pg. 8.

The most basic step to issue preservation is demonstrating the trial court was given the opportunity to correct the supposed
error during a trial. When it comes to the admission of evidence, this is traditionally done by an oral objection. This was not done
here. During day two of the trial, the government’s witness was City of McKeesport police officer Floyd Gault. It was through this
witness, the videotape was admitted. T, pg. 265 (June 9, 2015).

ADA: We would move for the admission of Commonwealth 100.

Defense: No objection, Your Honor.

T, pg. 265. While Webb has advanced numerous legal rules as to why this videotape should not have been admitted, not a single
one was advanced by counsel at the time the videotape was offered by the prosecution. The absence of any objection deems the
present reasons for exclusion to be waived.
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Sua Sponte Mistrial
Webb believes a mistrial should have been declared. There are two predicates to this argument. The first is all the supposed

misdeeds committed by Webb’s trial lawyer. SOE, pg. 9. The second is the supposed erroneous admission of the Sunoco mini-mart
videotape. SOE, pg. 9. In conjunction with each other, Webb feels this Court should have declared a mistrial without him even
asking for one. Id. It is tough to succeed on a claim that is built upon a waived evidentiary issue and ineffective assistance of counsel
claims which are premature. This assertion of error lacks merit.

Post-Sentence Motion
Webb feels this Court was wrong when it denied his post-sentence motion argument regarding the weight of the evidence. SOE,

pg. 10.13 In making his weight challenge, Webb admits there was sufficient evidence to convict him of third degree murder.14

The facts set forth in response to the sufficiency challenge need not be repeated. The jury’s fact determinations did surprise
the Court. The surprise came when Webb was not found guilty of first degree murder. That surprise in the jury’s result is the
antithesis of the shock necessary to reverse a jury’s decision on a weight of the evidence argument.

Sentencing Errors
Webb’s sixth accusation of error concerns his sentence. He identifies 5 specific instances where this Court erred during his

September 14, 2015 hearing. SOE, pg. 11.15

Preservation of a sentencing based error is a must. There are two ways with which a sentencing issue can receive appellate
scrutiny. The issue must be raised at the actual sentencing hearing or the issue must be set forth in writing in a post-sentence
motion. See, Commonwealth v. Reaves, 592 Pa. 134, 923 A.2d 1119, 1125 (Pa. 2007)(stating that “failures to file a motion for recon-
sideration after failing to object at sentencing [] operates to waive issues relating to the discretionary aspects of sentencing”);
see also Commonwealth v. Williams, 2001 Pa. Super. 355, 787 A.2d 1085, 1088 (Pa. Super. 2001)(stating that claims challenging
discretionary aspects of sentencing are waived when the sentencing judge is not afforded the opportunity to reconsider or modify
the sentence through a post-sentence motion or an objection at sentencing).

The sentencing transcript reveals no objection being made by counsel after the sentence was announced. T, pgs. 34-38 (Sept.
14, 2015). His post-sentence motions – the September 17th filing and the November 13th filing – did not raise a single sentence
based argument. His failure to raise sentence based issues thereby giving the trial court a chance to correct these perceived errors
amounts to a waiver. Despite the firm belief in the Court’s conclusion, the resolution of his claims does not detain us very long.

His initial complaint centers on two matters: (a) trial court believed Mr. Webb deliberately killed the victim; and (b) trial court
believed he did not turn himself into police. SOE, pg. 11. While the jury did not find a deliberate killing, that does not foreclose the
sentencing court from believing otherwise. Even though the jury finding dispensed mercy, so did the Court’s sentence.

The sentence on the third degree murder was 15-30 years or 180 to 360 months. The suggested sentence, considering his prior
record score of two and his use of a deadly weapon, was 114 months to life. Sentencing Guidelines, Section 303.17(b). The end result
was 66 months above the bottom of the range but well below the maximum possible.

As for his turning himself into police, that act came only after he broke the gun in two and discarded the pieces in two
different locations. A court’s action in rejecting the level of persuasive punch a litigant would like it to have should not be viewed
as reversible error.

His next attack is a generic one on all 3 sentences imposed that day. SOE, pg. 11.16 He says the Court provided insufficient
justification for its sentence.17 The 2 ½ - 5 year sentence on the gun case was imposed concurrently. This fact seems to be lost
on Mr. Webb. In addition, the Court’s reasons for its sentence were articulated at the hearing. See. Sentencing Transcript, pgs.
16-26; 32-34.

His third argument focuses our attention on the concurrent sentence on the gun case. SOE, pg. 11. According to Webb, the Court
imposed an aggravated sentence without any reason. Id. The factual predicate for this argument is contradicted by the guidelines.
His crime of conviction was an F2 which carries an offense gravity score of 10. His prior record score was 2. The intersection of
these variables suggests a range of 30 – 42 months. Sentencing Guidelines, Section 303 16(a). The Court’s sentence began at the
lowest rung of the suggested range. This was not an aggravated sentence.

His next complaint concerns the interplay between the murder case and the non-appealed drug case. SOE, pg. 11. The sequence
of events was the imposition of sentence on the murder case, followed by the non-appealed drug case, and then the non-jury gun
case. Sentencing Transcript, pg. 34. The non-appealed drug case was from a March, 2014 incident where Webb ran from police, a
gun fell from his body and a taser device had to be used. Id., pgs. 9-10. The murder case took place about 2 months later in May,
2014. Separate incidents and separate crimes justified separate punishments being imposed.

His final argument under the title “Claim of Error No. 7” was his sentences was “manifestly excessive” and the total aggregate
sentence of all 3 cases was also “manifestly excessive.” SOE, pg. 11.18 Without question this is a challenge to the discretion a
sentencing judge has. Discretion based sentencing arguments are subject to the rules regarding issue perseveration. Those rules
have not been followed.

Constructive Denial of Sentencing Counsel
Much like his earlier argument regarding the constructive denial of trial counsel, Webb says he was denied his right to counsel

at sentencing. He references two examples: (1) the lack of objections during the hearing; and, (2) the lack of any sentencing based
claims in his post-sentence motions. SOE, pg. 13.

Earlier in this opinion, this Court addressed the constructive denial of trial counsel. The same analysis applies to this claim
about sentencing counsel. Bottom line, this argument must await post-conviction practice.

The Department of Court Records can now forward the certified records of these two cases to the Superior Court of
Pennsylvania.

BY THE COURT:
/s/Williams, III, J.

1 The June 8th transcript has a tracking number of T16-0644 and was filed March 15, 2016.
2 The online docket is consistent with what happened. The June 16, 2015 entry – Guilty – was made after the jury was dismissed.
Transcript, Vol. II, pg. 434 (June 10-16, 2015). This transcript has a tracking number of T15-2173 and was filed on December 7,
2015.
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3 The homicide case has a Superior Court docket number of 196 WDA 2016.
4 The gun case has a Superior Court docket number of 335 WDA 2016.
5 This transcript (June 8, 2015) has a tracking number of T16-0644.
6 This transcript (June 10-16, 2015) has a tracking number of T15-2173.
7 Trial Transcript (June 8, 2015).
8 Transcript (June 10-16, 2015).
9 He makes an identical claim under Article I, Section 9 of our state constitution.
10 Webb gains support for this exception theory from Commonwealth v. Holmes, 79 A.3d 562, 563 (Pa. 2013) which affirmed the
existence of the exceptions: “Grant’s general rule of deferral to PCRA review remains the pertinent law on the appropriate timing
for review of claims of ineffective assistance of counsel;… We recognize two exceptions, however, both falling within the discre-
tion of the trial judge. First, we appreciate that there may be extraordinary circumstance where a discrete claim (or claims) of
trial counsel ineffectiveness is apparent from the record and meritorious to the extent that immediate consideration best serves
the interest of justice, and we hold that trial courts retain their discretion to entertains such claims.”
11 The SOE labels this error as the 4th but it was preceded only by the insufficiency challenge and the constructive denial of
counsel argument. There are 7 total claims in the SOE.
12 The transcript from June 9th has a tracking number of T106-0645 and was docketed on March 15, 2016.
13 His original PSM advanced a single claim against the evidence. All he said was “the evidence pertaining to him with respect to
the charge of Criminal Homicide was of such poor quality as to shock the conscious of the Court.” PSM, 5(a)(September, 17, 2015).
His amended PSM repeated the refrain but provided numerous items in support. Amended PSM. ¶ 6(a)-(ii), (November 3, 2015).
14 No weight challenge has been advanced on the gun case.
15 The September 14th proceeding included a change of plea on a third case before moving to sentencing on that matter and the
two which are on appeal.
16 Webb filed appeal on two of the three cases he was sentenced on. As such, case number 2014 04 482 will not be addressed.
17 This sentencing error might be deemed a legality of sentence claim and thereby not covered by the cloak of waiver.
18 Once again, the third mentioned case – 201404482 – has not been appealed.

Commonwealth of Pennsylvania v.
Gerald Howard Davis

Criminal Appeal—Guilty Plea—PCRA—Robbery

The disruption of a sentencing scheme requires re-sentencing on all counts.

No. CC 201204831, 201204834. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 9, 2016.

OPINION
PROCEDURAL HISTORY

Appellant was charged, along with two codefendants, in two separate informations with a series of robberies at six separate
locations that involved late night/early morning armed robberies of restaurants and convenience stores in Allegheny County. Those
incidents often involved multiple victims at each site.

On August 29, 2012, Appellant pled guilty at CC 201204831 to all counts and at CC 201204834 to all counts.1

On January 18, 2013, Appellant was sentenced by the Trial Court as follows:
CC 201204831 count one: Robbery – five to ten years incarceration;
Count two: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count three: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count six: Conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count seven: Robbery – three to six years incarceration to be served consecutive to the period of incarceration imposed at count one;
Count nine: Conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count ten: Robbery–three to six years incarceration to be served consecutive to the period of incarceration imposed at count seven;
Count eleven: Robbery – three to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count thirteen: Conspiracy– one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count fourteen: Robbery – three to six years incarceration to be served consecutive to the period of incarceration imposed at count ten;
Count fifteen: Robbery – three to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count seventeen: Conspiracy–one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count eighteen: Robbery–three to six years incarceration to be served consecutive to the period of incarceration imposed at count fourteen;
Count nineteen: Robbery – three to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count twenty: Robbery – three to six years incarceration to be served concurrent to the period of incarceration imposed at count one; 
Count twenty-two: Conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
CC 2012048342 count one: Robbery – five to ten years incarceration to be served consecutive to the period of incarceration

imposed at CC 201204831 count eighteen;
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Count two: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one
of this information;

Count three: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count four: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count five: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count six: Robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count twenty-nine: Conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Appellant was sentenced at the remaining counts to no further penalty. Thus, Appellant was sentenced to an aggregate term of

twenty-two to forty four years incarceration.
Following the appointment of new counsel, Appellant filed a post sentence motion on April 2, 2013, which was denied by the

Trial Court on April 25, 2013.
Appellant filed a timely notice of appeal on May 22, 2013, which was affirmed by the Superior Court on June 25, 2014. Appellant

filed a Petition for Allowance of Appeal on July 24, 2014, which was denied on November 25, 2014.
On April 28, 2015, Appellant filed a timely pro se PCRA Petition alleging that his original sentence was illegal pursuant to

Alleyne v. United States, 133 S.Ct. 2151 (2013). The Trial Court appointed counsel, and on August 3, 2015, appointed counsel filed
an Amended PCRA Petition. The Commonwealth filed its Answer on September 15, 2015. 

On February 19, 2016, the Trial Court granted Appellant’s PCRA Petition, vacated his original sentence, and resentenced
Appellant that same day as follows:

CC 201204831 count one: robbery – three to six years incarceration;
Count two: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count three: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count five: recklessly endangering another person – one to two years incarceration to be served consecutive to the period of

incarceration imposed at count one;
Count six: conspiracy – one to two years incarceration to be served consecutive to the period of incarceration imposed at count five;
Count seven: robbery – two to five years incarceration to be served consecutive to the period of incarceration imposed at count six;
Count nine: conspiracy–one to two years incarceration to be served concurrent to the period of incarceration imposed at count seven;
Count ten: robbery – two to five years incarceration to be served consecutive to the period of incarceration imposed at count seven;
Count eleven: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count thirteen: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count fourteen: robbery – two to five years incarceration to be served consecutive to the period of incarceration imposed at

count ten;
Count fifteen: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count seventeen: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count eighteen: robbery – two to five years incarceration to be served consecutive to the period of incarceration imposed at

count fourteen;
Count nineteen: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count twenty: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count twenty-two: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Count twenty-three: carrying a firearm without a license – one to two years incarceration to be served consecutive to the

period of incarceration imposed at count eighteen;
CC 201204834 count one: robbery – two to five years incarceration to be served consecutive to the period of incarceration

imposed at CC 201204831 count twenty-three;
Count two: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count

one of this information;
Count three: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count four: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count five: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count six: robbery – two to five years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count twenty-nine: conspiracy – one to three years incarceration to be served consecutive to the period of incarceration

imposed at count one.
Appellant was sentenced at the remaining counts to no further penalty, and thus received an aggregate sentence of seventeen

to forty years incarceration.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

1. Whether the sentencing court had jurisdiction to sentence Appellant at count 5 (recklessly endangering another
person) and count 23 (possession of a firearm) when the PCRA court had no jurisdiction to grant PCRA relief as to those
counts because Appellant’s sentence had already been served as to those counts?

See Commonwealth v. Matin, 832 A.2d 1141 (2003) (defendant cannot receive PCRA relief as to a specific charge once
defendant has served his/her sentence as to that specific charge). See also Commonwealth v. Ahlborn, 699 A.2d 718 (Pa.
1997); Commonwealth v. Fisher, 703 A.2d 714 (Pa. Super. 1997); Commonwealth v. James, 771 A.2d 33 (Pa. Super. 2000).

FINDINGS OF FACT
During the plea proceeding, the Commonwealth presented a summary of the evidence as follows:
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Had these cases proceeded to trial, Commonwealth would have introduced evidence that on November 26, 2011,
at about 22:11 hours at the Plum Convenience Store located at 7615 Saltsburg Road in Plum Borough, two black males
entered the store demanding money from the clerk. That’s Saad Ahmed. Both males were wearing masks, gloves,
hooded jackets. The male that was later identified as Gerald [Davis] was brandishing a handgun. The second actor
later identified as Keith Fields was standing guard near the door.

There was a second store employee, Alex Leistner, that was also in the store at the time that both the guns were being
brandished. Leistner was ordered at gunpoint to stop moving.

Davis fired a shot into the ceiling inside the store while the clerk was retrieving money. The clerk handed him about
a hundred fifty dollars in cash from the register.

Upon hearing the gunshot, a third employee, Alisher last name Nazarov, ran out the store through a side door. As he
ran out, Fields was heard yelling to Davis to, quote, Shoot him down.

There was another actor in a pickup truck that picked them up as they fled.

[…] 

January 25, 2012, another robbery was reported at Burger King restaurant in Plum Borough, located at 1901 Route
286. In this instance three males were seen fleeing from the scene. One identified later as Mr. Rice held a gun to the store
manager. Her name is Maria Russell. She was counting money from the day at that point in time when she was robbed.
They had stolen $1,305 from the desk that she was sitting at. The other defendants were later identified as Mr. Fields and
Mr. Davis.

[…]

The manager was in the back counting the money when they approached through the back door.

On January 26, 2012, at 23:15 hours again at a Burger King restaurant, this time in the Municipality of Monroeville
located at 4490 Broadway Boulevard, three armed black males came in and demanded money. They retrieved $1,880
in cash.

Store employee Felipe Agrelot – also Felipe Mendez is the same individual, M-e-n-d-e-z. He’s listed in the informa-
tion as Felipe Mendez. He was taking trash out to the store’s dumpster after the store had closed when he was approached
by a larger black male carrying a knife, was asked how many employees were working, and he was ordered back inside
the store.

Again the actors had their faces covered and were wearing hoodies. A second actor was carrying a small handgun.
The first actor pointed the gun at Felipe Mendez several times during the robbery.

A third actor approached the assistant manager — her name is Parnell Coleman – in the store’s kitchen. She was held
at gunpoint by a silver pistol, ordered to open the store safe. She did open the safe. The money was put into a small bad.
Again that was $1,880.

On February 1st, 2012, at 21:07 hours, a Family Dollar store in Millvale was robbed. That Family Dollar is located at
123 Lincoln Avenue.

Store employees there were Robert Conners, C-o-n-n-e-r-s. He was standing in front of the main entrance when two
males wearing hooded jackets and masks entered. One of the actors who was later identified as Louis Rice brandished
a small semiautomatic weapon, and the second actor later identified as Fields carried a large silver semiautomatic
handgun.

Both of the actors pointed firearms at Conners as they ordered him back into the store. He was ordered to open the
cash register.

A second store employee was also present. His name is Gregory Green. Rice ordered Green to his knees at
gunpoint. He jumped onto the cashier counter, pointed a gun in the direction of Green’s head and took money from
the cash register. They fled the scene in a third vehicle that was later identified as the same vehicle fled in other
robberies.

On February 10th of 2012, at 1:50 in the morning, Buffalo Wild Wings restaurant located in Wilkins Township on 3469
East William Penn Highway was robbed. Again two black males entered the unlocked front doors of the restaurant just
after it had closed.

The first actor later identified as Fields was wearing a black hooded sweatshirt, a ski mask and had a handgun. A
second actor later identified as Louis Rice was wearing also a hooded sweatshirt, a ski mask and carrying a handgun.
Fields and Rice – I’m sorry; a third actor later identified as Gerald Davis also entered through the front door after the
first two actors entered. Again he was also wearing a hooded sweatshirt and a ski mask.

They approached employees Angela Marcinizyn, Brian Gorder and Jessica Stolarski in the back area of the restau-
rant. Fields and Davis ordered Gorder to the office. Fields was pointing his handgun at them and ordered Gorder to
open the safe. Rice stayed with the other two employees in the kitchen. The three actors obtained $2,777 in cash from
the safe.

Rice also sprayed pepper spray into Gorder’s face.

The female Marcinizyn, Angela Marcinizyn, was also sprayed with pepper spray. She had her hands covering her
face and was not harmed by the pepper spray.

[…]
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[At CC 201204834, the Commonwealth would have introduced evidence that on] March 4, 2012, at 4:31 in the
morning, Shaler Police were dispatched to McDonald’s at 971 William Flynn Highway in Shaler Township. It was
reported that there were three males inside the McDonald’s all armed with handguns, one individual with a large
knife and a handgun.

Officers did report to the scene at the time that the robbery was in progress. Officer Casey Bonicontro of the Etna
Police was nearby and was able to apprehend Louis Rice as he was fleeing form the location of the McDonald’s. He was
recovered with a knife and a Smith & Wesson .38 caliber revolver and a can of pepper spray.

The victims present at that time, employees Danielle Lebo, Krista Robey, Mark Cooper, Emerick Buccigrossi, James
Crivella and Fred Reinheimer.

At that time the manager Danielle Lebo was directly approached. She was held from behind around her neck while
a knife was pointed at her. That actor also did have a gun. That person being Mr. Rice.

All of the employees were held at gunpoint by the three individuals, and money was demanded. They did take $2,332
from the store safe. The manager was instructed to open the safe.

Louis Rice was interviewed by both Shaler Township police officers as well as Trooper Neid of the Pennsylvania
State Troopers and Detective Krut of Monroeville Police. He was mirandized. He did give a detailed confession to his
participation in the robberies.

Police officers also did speak with Keith Fields. Again this was Trooper Neid and Detective Krut. He also gave
detailed confessions of his participation in the robbery that occurred at Plum Convenience Store, Family Dollar,
Dollar General in Duquesne, Burger King in Plum Township, Burger King in Monroeville, Byuffalo Wild Wings in
Wilkins Township, Millvale Family Dollar, Primanti’s in North Versailles, and the Shaler McDonald’s. He admitted to
using a firearm in the Family Dollar in McKeesport, Dollar General in Duquesne, Burger King in Monroeville,
Buffalo Wild Wings in Wilkins Township, Millvale Family Dollar, the Primanti’s in North Versailles, and the Shaler
McDonald’s.

Officers also spoke to Gerald Davis. Again he was mirandized by Detective Krut, and he also gave confession to his
involvement in the robberies at the Plum Convenience Store, the Burger King in Plum Township, Burger King in
Monroeville, the Buffalo Wild Wings and the Shaler McDonald’s.

Neither of these individuals have a license to carry a firearm. The firearms were all handguns. And shots were fired
by each of these handguns, Your Honor, once at the Primanti’s in North Versailles and once at the Shaler McDonald’s.
A shot was fired in that robbery as well.

…

Neither [Mr. Fields nor Mr. Davis] were involved in [the robbery at Sunny Jim’s in Ohio Township].

(G.T. 10-20).3

DISCUSSION
Appellant alleges in his sole claim that the Trial Court lacked jurisdiction to sentence Appellant at counts five and twenty-three

(CC 201204831) because Appellant had already served his original sentence of no further penalty at those counts. This claim is
without merit.

Appellant was originally sentenced to an aggregate period of incarceration of twenty-two to forty four years incarceration.
Appellant filed a PCRA Petition, wherein he alleged that the mandatory minimum sentences imposed under 42 Pa. C.S. § 9712, at
CC 201204831 and 201204835, were illegal pursuant to Alleyne. The Trial Court granted Appellant’s PCRA Petition, vacated
Appellant’s sentence in its entirety, and resentenced Appellant without consideration of the mandatory minimum sentencing
statute to an aggregate term of seventeen to forty years incarceration. 

Appellant now claims that the Trial Court lacked jurisdiction to resentence Appellant at counts five and twenty-three of
criminal information CC 201204831, because he originally received a sentence of no further penalty at those two counts, and
his sentence had already been served. In support of Appellant’s claim, he cites Commonwealth v. Matin, 832 A.2d 1141 (2003),
for the proposition that a defendant cannot receive PCRA relief as to a specific charge once he has served his sentence as to
that specific charge. In Matin, the defendant was only challenging the ineffective assistance of counsel as to his guilty plea to
a firearms violation. The Superior Court held that the defendant was not entitled to PCRA relief, because he had already
served his sentence as to the firearms charge, and thus the Trial Court lacked jurisdiction. Matin, 832 A.2d at 1142-1143.

Here, however, Appellant was not seeking relief on the claims for which he received no further penalty (including the now
challenged counts five and twenty-three of CC 201204831). Rather, Appellant challenged the sentences he received pursuant to
the mandatory minimum sentencing statute, specifically three counts of robbery at CC 201204831, and six counts of robbery at
CC 201204834. The Trial Court granted Appellant’s PCRA Petition, but in doing so, greatly disrupted its original sentencing
scheme. In that regard, the Pennsylvania Superior Court has held:

[W]hen an illegal sentence has been imposed, the sentence must be corrected. Likewise, we have held that if a trial court
errs in its sentence on one count in a multi-count case, then all sentences for all counts will be vacated so that the court
can restructure its entire sentencing scheme. This has been held true even where Appellant specifically limits his appeal
to one particular illegal sentence based upon one bill of information and does not appeal sentences based upon other bills
of information, where those sentences are part of a common sentencing scheme.

Commonwealth v. Bartrug, 732 A.2d 1287, 1289 (Pa. Super. 1999) (citations omitted).

As the original sentencing scheme was greatly disrupted by granting Appellant’s PCRA Petition, the Trial Court properly
vacated Appellant’s entire sentence prior to resentencing, and the Trial Court had jurisdiction to resentence Appellant as it did.
See Bartrug, 732 A.2d at 1289 (where illegal sentence disrupted entire sentencing scheme, PCRA court properly vacated entire
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sentence prior to resentencing). See also Commonwealth v. Williams, 997 A.2d 1205, 1210-1211(Pa. Super. 2010) (Superior Court
vacated entire sentence prior to remanding for resentencing where it reversed certain convictions that may have altered the trial
court’s sentencing scheme).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: September 9, 2016

1 At criminal information number 201204831 Appellant was charged with eleven counts of Robbery – Serious Bodily Injury, five
counts of Theft by Unlawful Taking, one count of Recklessly Endangering Another Person, five counts of Criminal Conspiracy, one
count of Carrying a Firearm without a License, and one count of Persons not to Possess a Firearm.

At criminal information 201204834 Appellant was charged with six counts of Robbery – Serious Bodily Injury, six counts of
Aggravated Assault, one count of Discharge Firearm into Occupied Structure, one count of Carrying a Firearm without a License,
six counts of Terroristic Threats, one count of Theft by Unlawful Taking, one count of Receiving Stolen Property, six counts of
Recklessly Endangering Another Person, and one count of Criminal Conspiracy. This information was from events that occurred
at a McDonald’s Restaurant on March 4, 2012, when six employees were held at gunpoint.
2 Corrected order of sentence April 26, 2013.
3 The designation “G.T.” followed by numerals refers to Transcript of Plea Proceeding, August 29, 2012.
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Pennsylvania Liquor Control Board v.
RWV, Inc., t/a Valentine’s Restaurant and Lounge

Liquor Law

Court reversed denial of renewal of liquor license because factual record did not support PLCB’s determination.

No. SA 15-000960. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—July 27, 2016.

MEMORANDUM ORDER
This matter involves the Appeal by RWV, Inc. (Bar) from the order of the Pennsylvania Liquor Control Board (Board) denying

renewal of its Liquor license. The order was entered on December 16, 2015. I conducted a de novo Appeal from that order on April
27, 2016. Thereafter the parties filed able briefs.

An issue, post-trial, is the Board’s objection to an Affidavit submitted by the Bar from the former Police Chief of the Borough
in which the Bar is located. Based on the fact that I did not keep the record open for receipt of such Affidavits, the objection of the
Board is granted.

Said Affidavit related to testimony which the Bar had attempted to elicit from Chief Naviglia at the administration hearing held
on July 1, 2015 but which the Hearing Examiner had ruled to be irrelevant. (Admin. Hearing page 115-119). Counsel for the Bar
raised this issue again at the de novo hearing before me. I will address that infra.

I. Facts
The Facts are that the Bar, known as Valentine’s, has been operating in the Borough of Springdale since 2004. Its owner and

manager is Robert W. Valentine, who had been a deputy Sheriff in Westmoreland County for two years before opening the bar.
Springdale is separated from Westmoreland County only by the Allegheny River. Valentine, by reason of his prior role as Deputy
Sheriff was very much oriented to police and police work and invited the constabulary to patronize his bar. He testified that he
provided food to any police officer who should visit his bar. (N.T. 22) Valentine developed a friendship with the then police Chief
of Springdale, one Joseph Naviglia. Valentine testified that based on conversation with and recomendation by Naviglia he
developed this practice of calling for police assistance if any trouble developed in his bar.

This testimony was objected to by the Board, in as much as Naviglia was not at the hearing before me. However, Naviglia had
attempted to testify at the Administrative Hearing but his testimony was ruled irrelevant based on arguments of Counsel for the
Board that the issues involved therein covered only the period from June 15, 2013 and thereafter, a period during which Naviglia
was not a police officer.

I find this evidentiary ruling to be error given that (1) his testimony for periods prior to June 15, 2013 could have explained
Valentine’s action in calling the police and (2) issues dating back to 2004 (the citations) were also being raised against the bar and
thus June 15, 2013 had no controlling effect.

Valentine, in response to my question, stated that based on information and advice from Chief Naviglia he believed the proper
procedure vis a vis the police force was when you had someone disrupting, the proper procedure was to call the cops, not to strong-
arm the guy yourself. (N.T.40)

Chief Naviglia was replaced by a new Chief, one Julio Meideros, who testified at the Administrative hearing. In his testimony
it was developed that he thought the Bar was a nuisance bar, and had said so publicly. (A.R. 39, 40, Exhibit L-1 ) He also said that
he was new on the job and that he had to install more up to date procedures. In his view reporting and reports were incomplete,
incorrect and not proper. (A.R. 18) It was also developed that Valentine had contemplated sale or lease of the Bar to others. It
appears those others had approached the Borough about establishing Valentine’s as a strip club. (A.R. 23-24 and 46) This prompted
immediate and negative reaction from the Borough Council who immediately passed ordinances prohibiting the same. Thereafter
the talk of sale of the Bar ended and the prospective buyers disappeared.

In its opinion in support of the non-renewal of the license here, the Board canvasses in minute detail all of the Bar’s infractions
back to 2004 – a period of at least 10 years. The Board also found significant the late – filing of the current renewal application and
used it as a basis for denial of renewal, even though the Bar paid the late filing fee. I find this a dubious basis for non-renewal given
that late filing is recognized and by exacting a late-filing fee, the Board permits late filing. Once the Bar paid the late filing fee, I
fail to see why it can be further penalized. Further, the illness of the person responsible for the filing is an adequate explanation
for the late filing.

Additionally, at page 32 of its Opinion the Board say “The hearing examiner recommended that licensee be required to enter
into a conditional licensing agreement to address its problematic operations. However, Licensee and the Board were unable to
enter into a conditional licensing agreement to ensure that Licensee addressed all the concerns received by [the Board]”.

The record is devoid of any evidence to support this conclusion. While the Hearing Examiner made such a recommendation, as
well as recommending renewal of the license, the Board has obviously not followed that recommendation nor imposed it them-
selves as a condition to renewal. Thus, I reject this recital as a basis for the action against RWV. Moreover, the bases of non-renewal,
contained in the objection letter of May 19, 2015 are:

1 – 5 citations dating to 2004 and
2 – 8 incidents of disturbance at or near the establishment since June 1, 2013. Nothing addresses these other issues raised sua

sponte by the Board and which are totally unsupported in the record.
The foregoing suggests a predilection to deny renewal for any available reason even if not raised in the non-renewal notice or

the bar given no opportunity to respond. It also appears that the Board has reversed the order of proceeding in litigation by repeat-
edly observing that the licensee did not come forward with specific evidence and he should be denied renewal because of that, even
though there was no charge against him for which he “should have come forward”. The burden is on the Board.

Turning to the 8 or 9 incidents involving the police, I do not find the matter of the man who entered the bar bleeding from
the head to be chargeable to the Bar. He was not a patron and was not assaulted by a patron. By innuendo, the cook at the bar
is implicated in the matter and is believed to have left the bar by the backdoor, hit the bleeding man, and then returned to the
Bar. Such is only innuendo and as of the date of the Administration hearing, nothing had been done by the police other than to
file a report and refer the matter to a different police agency. (A.R. 94)

The number of other incidents was unclear although the police witnesses weren’t exactly sure of two of them due to poor
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record keeping.
Analysis of the other incidents reveal that they mostly involved people who had been overserved but not all such service can be

attributed to the Bar. Two involve patrons who had been ejected and caused a disturbance when trying to get back in the bar.
Another involves two women who became belligerent with each other, started to fight and then ended up outside, still fighting, with
their respective boy-friends attempting to quiet them. There was also a drunken woman who refused to leave when asked, and
ended up breaking the lid to the toilet tank in the bathroom. There is no testimony involving illegal drugs and nothing like that
appears in the record. While Chief Medieros alluded to drug information he got from an undisclosed confidential informant (A.R.
41), I discount that hearsay.

I also find it interesting that the actual police reports were not offered and the testimony against the Bar is the oral testimony
of Chief Medieros and Officer Dayoub about the reports. I find this unusual since Counsel for the Board spent time qualifying
the reports as business records through Chief Medieros (A.R. 18) yet offered none except that pertaining to the bleeding man
entering the bar. The Chief also testified that he had just been appointed as Chief in about November, 2013 (A.R. 6) and that the
reports and the report procedure was deplorable – see “In the past there was a trend of day basically a daily log sheet. Reports
were incorrect, they were incomplete and they were amiss from a proper ... “ (A.R. 18). Counsel then quickly added “But the
standard procedure now is for them to do them.” Now being July 1, 2015. As a result I am skeptical of the gravity of the alleged
offenses.

Analysis of the other incidents shows that the Bar is having some problems with its clientele and a suggestion that it is over-
serving patrons is not untoward. However many of these matters would not have been disclosed had the owner, Robert Valentine
not taken the advice of prior Police Chief Naviglia to call the police when in need of help. Thus, he seems to be being penalized for
utilizing the Police Force in his community. The expressed animosity of the new Police Chief to the Bar and his characterizing it
as a “nuisance” bar coupled with the Boards willingness to penalize Valentine for infractions with which he was not charged lead
me to conclude that the RWV license should be renewed.

The Hearing Examiner made some positive recommendations for the Bar and stopped short of not renewing the license. I
believe some of those recommendations should have been imposed by the Board and not deny renewal. Had I the power, I would
impose some of those conditions myself. However, the Board regularly cites Becker’s Café 67 A.3d 885, (Pa. Commonwealth 2013)
for the proposition that my authority is of the “all or nothing” variety, that is, either grant renewal on deny it but don’t get involved
with any remedial measures. Thus, I will not attempt to do so and simply order the renewal of the license and reverse the Board’s
order. Mr. Valentine, however, would be well advised to take the RAMP course over again and monitor closely the standards for
serving of customers. He would also be well advised to become aware of Dram Shop civil lawsuits against bars which overserve
customers who then go out and injure themselves and innocent third parties. Verdicts in such cases have been enormous. A word
to the wise should be sufficient.

SO ORDERED,
BY THE COURT:
/s/O’Reilly, S.J.

Date: July 27, 2016

Debra Gold v.
Plesset Properties Partnership
t/d/b/a Shadyside Inn Suites

Personal Injury—Trial

Court excluded evidence of post-accident placement of skid-resistant strips to area where plaintiff fell as subsequent
remedial measure.

No. GD 12-18098. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 11, 2016.

OPINION
While walking out of the Shadyside Inn Suites on July 8, 2011, Debra Gold fell to the ground and severely injured her leg,

with the bone fracturing and protruding through her skin. Within the next few days Shadyside Inn Suites installed skid-resis-
tant adhesive strips to the doorstep where Ms. Gold fell. Pursuant to Pennsylvania Rule of Evidence 407, “Subsequent
Remedial Measures,” I prohibited photographs or testimony concerning the skid-resistant strips from evidence during the jury
trial. The jury’s verdict was that Shadyside Inn Suites was not negligent (and therefore not liable for Ms. Goldman’s injuries).
The primary issue Ms. Gold raises in her appeal to the Pennsylvania Superior Court is that the skid-resistant strip evidence
should have been allowed.

The parties’ attorneys argued, on the record, about the admissibility of the skid-resistant strip evidence just before the trial
began. Shadyside Inn Suites’ attorney put forth this proffer:

After this accident, within a few days after the accident, still not knowing what was being pointed to as the cause
of this fall, because no one said anything on the day of the fall what caused this fall, the Shadyside Inn, just simply as
a precautionary measure, put down this adhesive type tape that has like a course, almost like sandpaper finish on the
top. They put a strip of that just beyond the threshold on the step.

Transcript of Jury Trial, May 9, 10, 11 and 12, 2016 (“T.” hereafter), p. 25. Pennsylvania Rule of Evidence 407, “Subsequent
Remedial Measures,” found within Article IV, RELEVANCY AND ITS LIMITS, provides::
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When measures are taken by a party that would have made an earlier injury or harm less likely to occur, evidence
of the subsequent measures is not admissible against that party to prove:

• negligence

• culpable conduct;

• a defect in a product or its design; or

• a need for a warning or instruction.

But the court may admit this evidence for another purpose such as impeachment or – if disputed – proving owner-
ship, control, or the feasibility of precautionary measures.

Shadyside Inn Suites’ attorney made this argument for exclusion of the skid-resistant strip evidence:

With respect to the photographs and the testimony about the placement of the skid-resistant adhesive strips, that’s
clearly a subsequent remedial measure.

They were put on there still without knowing what happened because it wasn’t until Mr. Plesset got back. He was
actually getting engaged and out of town on a vacation with his now wife getting engaged.

When he got back is the first time they were able to look at the surveillance video and then realized that they don’t
believe she slipped at all.

But the tape was later removed anyway.

T., pp. 28-29. It being undisputed that Shadyside Inn Suites believed the skid resistant strips could make the step safer, the action
of installing them clearly furthers the goal of Rule 407 of encouraging this safety measure by prohibiting it from being “…employed
adversely in an action at law.” Duchess v. Langston Corp., 564 Pa. 529, 540, 769 A.2d 1131, 1137 (2001), citing Raymond v. Raymond
Corp., 938 F.2d 1518, 1523 (1st Cir. 1991). I therefore ordered the prohibition of this subsequent remedial measure during the
jury trial.

After the trial began, Ms. Gold chose to present, in her case in chief, five witnesses affiliated with Shadyside Inn Suites. Through
these “adverse” witnesses (see Pa. R.E. 611 (c)(2)), Ms. Gold attempted to show that she slipped and fell because the doorstep was
wet and slippery from rain that fell outside. I permitted these adverse witnesses to be asked if it would have been feasible to install
the skid-resistant strips on the door step before July 8, 2011, and none of them disputed that it would have been feasible. After each
adverse witness was questioned by Ms. Gold’s attorney, I permitted direct examination of each by Shadyside Inn Suites’ attorney.
They testified during direct examination that no previous falls on the step had been reported, there was light rain earlier in the
day but the concrete pad below the step was dry when Ms. Gold fell, the step was painted regularly with floor and deck paint mixed
with an additive that made the paint gritty1 and there were never any reports that the step was slippery.

The last of the five adverse witnesses called to testify in Ms. Gold’s case was a part owner of Shadyside Inn Suites named
Jonathan Plesset. The following exchange occurred during questioning by Ms. Gold’s attorney:

Q. Again, you have viewed the video. You saw what the condition of it was. You saw what happened; correct?

A. Correct.

Q. At the time of this incident, and I’m not going to put it back up again because I think everyone has seen it enough
at this point in time, you’d agree there were no skid-resistant strips on that step?

A. Why would there be?

Q. You’d agree there weren’t any; correct?

A. There was not. No.

Q. You know what skid-resistant strips are?

A. I’m familiar with that, yes.

Q. I actually showed – I’m going to have this marked as Exhibit No. 13.

Can you tell the jury what that actually is?

A. It’s anti-skid tread tape.

Q. What’s the purpose of that?

A. To prevent slips.

Q. Where does that get placed? Where could you place it?

A. Any areas where it might be slippery.

Q. Could you place it on a step?

A. You could place it on a step. You could place it anywhere where you thought it was slippery.

Q. You’d agree that was not present on that step on July 8, 2011?

A. It was not needed.

Q. Again, my question was that wasn’t present?

A. It was not.
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T. pp. 411-412. Then when questioned by Shadyside Inn Suites’ attorney, this exchange occurred:

Q. Before Miss Gold’s fall on July 8, 2011, how many guests of yours fell on that step?

A. None.

Q. How many of your employees from 1999 up till July 8, 2011 fell at that step?

A. None.

Q. How many guests ever complained to Plesset Properties that that step was slippery when it was wet?

A. None. We would have heard it.

Q. How many employees ever complained that that step was slippery if it got wet?

A. None.

Q. Mr. Miller asked you why you didn’t have – or he asked you did you have anti-skid tape on the step. You said no, it
wasn’t there on the day of the fall.

Why not?

A. Because the steps are treated with an anti-skid coating in the paint. So to put this on, why would I take that next
step here? It wasn’t really needed. We never had a fall. We never had anybody complain.

I have used this paint on multiple steps throughout the entire property and never had an issue with it in the 17 years
I’ve been there.

T. pp. 424-425. Next, Ms. Gold’s attorney, at sidebar, argued Mr. Plesset’s testimony had “opened the door” that should permit
evidence of the subsequent installation of the skid-resistant strips. While not using the word “impeachment,” Ms. Gold’s attorney
said it was unfair for Mr. Plesset to testify there was no need for skid-resistant strips, while Ms. Gold could not let the jury know
Shadyside Inn Suites subsequently installed them. See T., pp. 426-427. In refusing to change my previous ruling, I said:

That’s what the Rule of Evidence is about. You want to have an owner free – if you have an owner who might
consider it overboard to do that, they can feel free to do it. That’s what the Rule of Evidence is about.

Without having to feel that they’d be penalized by taking an extra precaution, whatever, without feeling it will be
held against them. That’s what the rule is about.

So I’m not changing my ruling.

T., p. 428

Ms. Gold argues that the skid-resistant strip evidence should have been admitted under the Rule 407 exception for impeach-
ment. The Pennsylvania Supreme Court instructs that Rule 407 exceptions be applied cautiously “to prevent them from over-
whelming the general rule, thus undermining its supporting policy goals.” Duchess v. Langston Corp., 564 Pa. 529, 554, 769 A.2d
1131, 1146 (2001). Courts and Commentators warn of the same tactic used in the trial by Ms. Gold “gutting the rule.” See, e.g., THE
NEW WIGMORE (2016), §2.84, Admissibility to Impeach, and cases cited therein. Indeed, if the skid-resistant strip evidence is
admissible, plaintiffs in nearly all personal injuries cases can call the defendant as an adverse witness, ask whether he or she
believed the condition to be safe at the time of the accident, and when the defendant responds affirmatively, “impeach” him or her
with the remedial measures taken after the accident. This tactic used by Ms. Gold, if permitted, will result in the impeachment
exception nullifying the subsequent remedial remedy rule in all personal injury cases. “As a result of the many dangers created by
the use of subsequent repairs to contradict a witness’s testimony, trial judges should exercise their power to exclude the evidence
entirely when the overriding purpose of the rule would so require.” THE NEW WIGMORE (2016), §2.84, Admissibility to Impeach.
As I indicated during the trial, the overriding purpose of Rule 407 (which is not to discourage safety measures) requires exclusion
of the skid-resistant strip evidence. When uncertain of the cause of a guest’s injury, Shadyside Inn Suites and other similarly
situated parties should feel free to thereafter take extra precautions. Therefore, I was correct to exclude the skid-resistant strip
evidence.

The Pennsylvania Supreme Court also instructs that an exception to the Subsequent Remedial Measure rule may be appropriate
where “a defendant’s evidence and arguments…are presented in the form of superlatives, or, more generally, upset the balance of
fairness that Rule 407 seeks to maintain….” Duchess v. Langston Corp., 564 Pa. 529, 555, 769 A.2d 1131, 1146-1147 (2001). However,
neither the witnesses for Shadyside Inn Suites nor its attorney made statements such as, “nothing could be done to make that step
any safer.” Instead, the witnesses for Shadyside Inn Suites simply provided testimony about the absence of prior falls and the type
of paint on the step, while its attorney argued only that “there was no negligence on the part of my client….” T.p. 116. Since I saw
nothing unfair done by Shadyside Inn Suites to warrant admission of the skid-resistant strip evidence under the impeachment
exception to Rule 407, my decision not to admit the evidence was correct.

Ms. Gold also bases her appeal on a related issue, contending that I should have allowed cross examination of Shadyside’s
expert, Andrew Rentschler, Ph.D., on the topic of subsequent remedial measures. Ms. Gold argues I made an erroneous ruling to
prohibit cross examination of Dr. Rentschler on this topic because his opinions and testimony were partly founded on his site
inspection that took place after the implementation of subsequent remedial measures.

While Dr. Rentschler acknowledged he made a site inspection on March 30, 2016, there is no merit whatsoever to Ms. Gold’s
claim that his testimony and opinions were partly founded on that inspection. Instead, Dr. Rentschler, a biomechanist, provided
testimony and opinions based exclusively on the videotape of Ms. Gold from July 8, 2011 and kinematics, which is the motion of
the human body. Ms. Gold’s fall on July 8, 2011 was captured on videotape, and Dr. Rentschler opined, as the videotape was shown
slowly, frame by frame, that her body motion was not that of a slip as she claimed. See T., pp. 558-577 and p. 591 (“the main piece
of evidence is the actual video….”). He further opined, based on the videotape, that her fall occurred after her foot cleared the step
and rolled out of the open sandal she was wearing. Id. Since Dr. Rentschler’s testimony and opinions were not partly founded on
the site inspection, my decision to prohibit cross examination on subsequent remedial measures was correct.
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Ms. Gold also bases her appeal on receiving late notice that Dr. Rentschler would be testifying for Shadyside Inn Suites at the
trial. However, Shadyside fully complied with the applicable rules by including Dr. Rentschler’s report in its timely filed pre-trial
statement. See T., pp. 12-17. Therefore, the notice provided to Ms. Gold was not late.

The final basis for Ms. Gold’s appeal is that the accumulation of errors that I allegedly made gave Shadyside an unfair
advantage in the trial. Since the analysis of each alleged error that is set forth above demonstrates all of them lack any
substance, together they do not accumulate into an unfair trial. Rather, Ms. Gold received a fair trial in which a jury determined
from the relevant evidence that her severe injuries were not the fault of the Shadyside Inn Suites.

BY THE COURT:
/s/Hertzberg, J.

Dated: October 11, 2016

1 The testimony about the paint and the additive came both during questions from the attorneys for Ms. Gold and Shadyside
Inn Suites.

Commonwealth of Pennsylvania v.
Keith Fields

Criminal Appeal—PCRA—Sentence (Legality)—30+ Counts of Robbery—Resentencing

When an original sentencing scheme is disrupted by an appellate ruling, defendant may be resentenced on all counts,
even if one count of the original sentence has been fully served.

No. CC 201204803, 201204806. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 20, 2016.

OPINION
PROCEDURAL HISTORY

Appellant was charged, along with two codefendants, in two separate informations with a series of robberies at nine separate
locations that involved late night/early morning armed robberies of restaurants and convenience stores in Allegheny County. Those
incidents often involved multiple victims at a single site.1

On August 29, 2012, Appellant pled guilty at CC 201204803 to all counts and at CC 201204806 to all counts.
On January 18, 2013, Appellant was sentenced by the Trial Court as follows:
CC 201204803 Count seven: robbery – five to ten years incarceration;
Count eight: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count seven;
Count eleven: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at

count seven;
Count twelve: robbery – five to ten years incarceration to be served consecutive to the period of incarceration imposed at count seven;
Count thirteen: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count seven;
Count fifteen: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at

count seven;
Count nineteen: robbery – five to ten years incarceration to be served consecutive to the period of incarceration imposed at

count twelve;
Count twenty: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count seven;
Count twenty-three: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count seven;
Count twenty-four: robbery – five to ten years incarceration to be served consecutive to the period of incarceration imposed at

count nineteen;
Count twenty-five: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at

count seven;
Count twenty-eight: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count seven;
Count twenty-nine: robbery – five to ten years incarceration to be served consecutive to the period of incarceration imposed at

count twenty-four;
Count thirty: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at count seven;
Count thirty one: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at

count seven;
Count thirty four: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count seven;
Count thirty five: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at

count seven;
Count thirty six: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at

count seven;
CC 201204806 Count one: robbery – five to ten years incarceration to be served concurrent to the period of incarceration

imposed at CC 201204803 count seven;
Count two: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at CC

201204806 count one;
Count three: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at CC

201204806 count one;
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Count four: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at CC
201204806 count one;

Count five: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at CC
201204806 count one;

Count six: robbery – five to ten years incarceration to be served concurrent to the period of incarceration imposed at CC
201204806 count one;

Count twenty-nine: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed
at CC 201204806 count one.

Appellant was sentenced at the remaining counts to no further penalty. Thus, Appellant was sentenced to an aggregate term of
twenty-five to fifty years incarceration.

On February 14, 2013, Appellant filed a pro se Notice of Appeal that did not comport with the rules for proof of service. On
March 19, 2013, Appellant filed a pro se PCRA Petition. On April 5, 2013, the Trial Court granted Appellant’s PCRA Petition to the
extent necessary for counsel to perfect Appellant’s appellate rights. On April 12, 2013, Appellant filed a post sentence motion,
which was denied by the Trial Court on April 25, 2013. 

Appellant filed a timely notice of appeal on May 22, 2013, which was affirmed by the Superior Court on May 22, 2014. 
On October 5, 2014, Appellant filed a timely pro se PCRA Petition. The Trial Court appointed counsel, and on January 4, 2016,

appointed counsel filed an Amended PCRA Petition. The Commonwealth filed its Answer on February 18, 2016. 
On March 11, 2016, the Trial Court granted Appellant’s PCRA Petition as to his Alleyne claim, and filed a Notice of Intent to

Dismiss at the remaining counts. On April 5, 2016, the Trial Court denied Appellant’s remaining PCRA claims, vacated his
original sentence, and resentenced Appellant that same day as follows:

CC 201204803 Count one: robbery – two to four years incarceration;
Count two: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count three: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one; 
Count six: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count seven: robbery – two to four years incarceration to be served consecutive to the period of incarceration imposed at count one;
Count eight: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count eleven: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count twelve: robbery – two to six years incarceration to be served consecutive to the period of incarceration imposed at count seven;
Count thirteen: robbery – two to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count fifteen: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count sixteen: robbery – two to six years incarceration to be served consecutive to the period of incarceration imposed at count twelve;
Count eighteen: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count nineteen: robbery – two to six years incarceration to be served consecutive to the period of incarceration imposed at

count sixteen;
Count twenty: robbery – two to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count twenty-three: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Count twenty-four: robbery – two to six years incarceration to be served consecutive to the period of incarceration imposed at

count nineteen;
Count twenty-five: robbery – two to six years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count twenty-eight: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Count twenty-nine: robbery – two to six years incarceration to be served consecutive to the period of incarceration imposed at

count twenty-four;
Count thirty: robbery – two to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count thirty one: robbery – two to six years incarceration to be served concurrent to the period of incarceration imposed at

count one;
Count thirty four: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Count thirty five: robbery – two to six years incarceration to be served consecutive to the period of incarceration imposed at

count twenty-nine;
Count thirty six: robbery – two to six years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count forty: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed at count one;
CC 201204806 Count one: robbery – one to six years incarceration to be served consecutive to the period of incarceration

imposed at CC 201204803 count thirty five;
Count two: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count three: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count four: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count five: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count six: robbery – two to four years incarceration to be served concurrent to the period of incarceration imposed at count one;
Count seven: aggravated assault – two to four years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Count eight: aggravated assault – two to four years incarceration to be served concurrent to the period of incarceration imposed

at count one;
Count nine: aggravated assault – two to four years incarceration to be served concurrent to the period of incarceration imposed

at count one;
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Count ten: aggravated assault – two to four years incarceration to be served concurrent to the period of incarceration imposed
at count one;

Count eleven: aggravated assault – two to four years incarceration to be served concurrent to the period of incarceration
imposed at count one;

Count twelve: aggravated assault – two to four years incarceration to be served concurrent to the period of incarceration
imposed at count one;

Count twenty-nine: conspiracy – one to two years incarceration to be served concurrent to the period of incarceration imposed
at count one.

Appellant was sentenced at the remaining counts to no further penalty, and thus received an aggregate sentence of seventeen
to fifty years incarceration.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

1. Whether the sentencing court had jurisdiction to sentence Appellant at count 29 (Criminal Conspiracy) when the PCRA
court had no jurisdiction to grant PCRA relief as to those counts because Appellant’s sentence had already been served
as to those counts?

See Commonwealth v. Matin, 832 A.2d 1141 (2003) (defendant cannot receive PCRA relief as to a specific charge once
defendant has served his/her sentence as to that specific charge). See also Commonwealth v. Fisher, 703 A.2d 714 (Pa.
Super. 1997); Commonwealth v. James, 771 A.2d 33 (Pa. Super. 2000).

FINDINGS OF FACT
During the plea proceeding, the Commonwealth presented a summary of the evidence as follows:

Had these cases proceeded to trial, Commonwealth would have introduced evidence that on November 26, 2011, at about
22:11 hours at the Plum Convenience Store located at 7615 Saltsburg Road in Plum Borough, two black males entered the
store demanding money from the clerk. That’s Saad Ahmed. Both males were wearing masks, gloves, hooded jackets. The
male that was later identified as Gerald was brandishing a handgun. The second actor later identified as Keith Fields was
standing guard near the door.

There was a second store employee, Alex Leistner, that was also in the store at the time that both the guns were being
brandished. Leistner was ordered at gunpoint to stop moving.

Davis fired a shot into the ceiling inside the store while the clerk was retrieving money. The clerk handed him about
a hundred fifty dollars in cash from the register.

Upon hearing the gunshot, a third employee, Alisher last name Nazarov, ran out the store through a side door. As he
ran out, Fields was heard yelling to Davis to, quote, Shoot him down.

There was another actor in a pickup truck that picked them up as they fled.
On January 21st of 2012, a robbery was reported at the Family Dollar convenience store at 2357 East Fifth Avenue

in McKeesport. Again two black males entered the store, both brandishing firearms. The first actor was later identified
as Fields, again wearing a ski mask, wearing gloves and with a silver handgun. The second actor later identified as Louis
Rice was also carrying a firearm, gloves and a mask. 

Mr. Fields did tell the clerk, Lashawn Carter-Sewell, at gunpoint to take money from the register. Fields also ordered
the store manager, Serena Smalley, to give Carter-Sewell the keys to open the register. They retrieved about $20 from the
register because the safe could not be opened – I’m sorry; he had ordered Carter to get the keys to the safe, not the register.

On January 24, 2012, a robbery was reported at the Dollar General Store located at 351 Hoffman Boulevard in the
City of Duquesne. Again two black males entered the store, both brandishing firearms. One actor later identified as Louis
Rice was carrying a silver handgun. The second actor later identified as Fields was wearing again a hooded jacket and
had a black handgun.

Store manager Jeremy Falletta and store clerk Lori Balbach reported to officers that the actors entered the store with
guns drawn and ordered that money from the register be turned over.

The register was emptied of about $540. A safe was also opened. And both of the actors fled after money was taken
from the register and the safe.

January 25, 2012, another robbery was reported at Burger King restaurant in Plum Borough, located at 1901 Route
286. In this instance three males were seen fleeing from the scene. One identified later as Mr. Rice held a gun to the store
manager. Her name is Maria Russell. She was counting money from the day at that point in time when she was robbed.
They had stolen $1,305 from the desk that she was sitting at. The other defendants were later identified as Mr. Fields and
Mr. Davis.
[…]
The manager was in the back counting the money when they approached through the back door.

On January 26, 2012, at 23:15 hours again at a Burger King restaurant, this time in the Municipality of Monroeville
located at 4490 Broadway Boulevard, three armed black males came in and demanded money. They retrieved $1,880
in cash.

Store employee Felipe Agrelot – also Felipe Mendez is the same individual, M-e-n-d-e-z. He’s listed in the informa-
tion as Felipe Mendez. He was taking trash out to the store’s dumpster after the store had closed when he was approached
by a larger black male carrying a knife, was asked how many employees were working, and he was ordered back inside
the store.

Again the actors had their faces covered and were wearing hoodies. A second actor was carrying a small handgun.
The first actor pointed the gun at Felipe Mendez several times during the robbery.

A third actor approached the assistant manager — her name is Parnell Coleman – in the store’s kitchen. She was held
at gunpoint by a silver pistol, ordered to open the store safe. She did open the safe. The money was put into a small bag.
Again that was $1,880.
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On February 1st, 2012, at 21:07 hours, a Family Dollar store in Millvale was robbed. That Family Dollar is located at
123 Lincoln Avenue.

Store employees there were Robert Conners, C-o-n-n-e-r-s. He was standing in front of the main entrance when two
males wearing hooded jackets and masks entered. One of the actors who was later identified as Louis Rice brandished a
small semiautomatic weapon, and the second actor later identified as Fields carried a large silver semiautomatic handgun.

Both of the actors pointed firearms at Conners as they ordered him back into the store. He was ordered to open the
cash register.

A second store employee was also present. His name is Gregory Green. Rice ordered Green to his knees at gunpoint.
He jumped onto the cashier counter, pointed a gun in the direction of Green’s head and took money from the cash
register. They fled the scene in a third vehicle that was later identified as the same vehicle fled in other robberies.

On February 10th of 2012, at 1:50 in the morning, Buffalo Wild Wings restaurant located in Wilkins Township on 3469
East William Penn Highway was robbed. Again two black males entered the unlocked front doors of the restaurant just
after it had closed.

The first actor later identified as Fields was wearing a black hooded sweatshirt, a ski mask and had a handgun. A
second actor later identified as Louis Rice was wearing also a hooded sweatshirt, a ski mask and carrying a handgun.
Fields and Rice – I’m sorry; a third actor later identified as Gerald Davis also entered through the front door after the
first two actors entered. Again he was also wearing a hooded sweatshirt and a ski mask.

They approached employees Angela Marcinizyn, Brian Gorder and Jessica Stolarski in the back area of the restau-
rant. Fields and Davis ordered Gorder to the office. Fields was pointing his handgun at them and ordered Gorder to open
the safe. Rice stayed with the other two employees in the kitchen. The three actors obtained $2,777 in cash from the safe.

Rice also sprayed pepper spray into Gorder’s face.
The female Marcinizyn, Angela Marcinizyn, was also sprayed with pepper spray. She had her hands covering her

face and was not harmed by the pepper spray.
On February 17, 2012, Primanti Brothers restaurant in North Versailles was robbed at approximately one in the

morning. That restaurant is located at 921 East Pittsburgh McKeesport Boulevard. The employees present were Rudolph
Retort and Edward Pietrzak. They were closing up the restaurant when Retort was approached outside of the restaurant
near the loading dock by two black males with handguns.

The first actor later identified as Rice pointed a revolver to Retort’s head and ordered him to open the back door of
the restaurant, and again asked how many people were inside. The second actor later identified as Fields approached the
other employee in the office. Again he was also armed with a firearm and demanded that Pietrzak place the money from
the desk into a bag that he had brought with him. They took $2,408 from the safe and the desk. […]

[At CC 201204806, the Commonwealth would have introduced evidence that on] March 4, 2012, at 4:31 in the morn-
ing, Shaler Police were dispatched to McDonald’s at 971 William Flynn Highway in Shaler Township. It was reported that
there were three males inside the McDonald’s all armed with handguns, one individual with a large knife and a handgun.

Officers did report to the scene at the time that the robbery was in progress. Officer Casey Bonicontro of the Etna
Police was nearby and was able to apprehend Louis Rice as he was fleeing form the location of the McDonald’s. He was
recovered with a knife and a Smith & Wesson .38 caliber revolver and a can of pepper spray.

The victims present at that time, employees Danielle Lebo, Krista Robey, Mark Cooper, Emerick Buccigrossi, James
Crivella and Fred Reinheimer.

At that time the manager Danielle Lebo was directly approached. She was held from behind around her neck while
a knife was pointed at her. That actor also did have a gun. That person being Mr. Rice.

All of the employees were held at gunpoint by the three individuals, and money was demanded. They did take $2,332
from the store safe. The manager was instructed to open the safe.

Louis Rice was interviewed by both Shaler Township police officers as well as Trooper Neid of the Pennsylvania
State Troopers and Detective Krut of Monroeville Police. He was mirandized. He did give a detailed confession to his
participation in the robberies.

Police officers also did speak with Keith Fields. Again this was Trooper Neid and Detective Krut. He also gave
detailed confessions of his participation in the robbery that occurred at Plum Convenience Store, Family Dollar, Dollar
General in Duquesne, Burger King in Plum Township, Burger King in Monroeville, Buffalo Wild Wings in Wilkins
Township, Millvale Family Dollar, Primanti’s in North Versailles, and the Shaler McDonald’s. He admitted to using a
firearm in the Family Dollar in McKeesport, Dollar General in Duquesne, Burger King in Monroeville, Buffalo Wild
Wings in Wilkins Township, Millvale Family Dollar, the Primanti’s in North Versailles, and the Shaler McDonald’s.

Officers also spoke to Gerald Davis. Again he was mirandized by Detective Krut, and he also gave confession to his
involvement in the robberies at the Plum Convenience Store, the Burger King in Plum Township, Burger King in
Monroeville, the Buffalo Wild Wings and the Shaler McDonald’s. 

Neither of these individuals have a license to carry a firearm. The firearms were all handguns. And shots were fired
by each of these handguns, Your Honor, once at the Primanti’s in North Versailles and once at the Shaler McDonald’s.
A shot was fired in that robbery as well. […]
Neither [Mr. Fields nor Mr. Davis] were involved in [the robbery at Sunny Jim’s in Ohio Township].

(G.T. 10-20).2

DISCUSSION
Appellant alleges in his sole claim that the Trial Court lacked jurisdiction to sentence Appellant at count twenty-nine

(CC 201204806) because Appellant had already served his original sentence of one to two years at that count. This claim is
without merit.

Appellant was originally sentenced to an aggregate period of incarceration of twenty-five to fifty years incarceration. Appellant
filed a PCRA Petition, wherein he alleged that the mandatory minimum sentences imposed under 42 Pa. C.S. § 9712, at CC
201204803 and 201204806, were illegal pursuant to Alleyne. The Trial Court granted Appellant’s PCRA Petition in that regard,
vacated Appellant’s sentence in its entirety, and resentenced Appellant without consideration of the mandatory minimum
sentencing statute to an aggregate term of seventeen to fifty years incarceration. 
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Appellant now claims that the Trial Court lacked jurisdiction to resentence Appellant at count twenty-nine of criminal infor-
mation CC 201204806, because he originally received a sentence of one to two years incarceration at that count, and his sentence
had already been served. In support of Appellant’s claim, he cites Commonwealth v. Matin, 832 A.2d 1141 (2003), for the proposi-
tion that a defendant cannot receive PCRA relief as to a specific charge once he has served his sentence as to that specific charge.
In Matin, the defendant was only challenging the ineffective assistance of counsel as to his guilty plea to a firearms violation. The
Superior Court held that the defendant was not entitled to PCRA relief because he had already served his sentence as to the
firearms charge, and thus the Trial Court lacked jurisdiction. Matin, 832 A.2d at 1142-1143.

Here, however, Appellant challenged the sentences he received pursuant to the mandatory minimum sentencing statute,
specifically thirteen counts of robbery at CC 201204803, and six counts of robbery at CC 201204806. The Trial Court granted
Appellant’s PCRA Petition, but in doing so, greatly disrupted its original sentencing scheme. In that regard, the Pennsylvania
Superior Court has held:

[W]hen an illegal sentence has been imposed, the sentence must be corrected. Likewise, we have held that if a trial court
errs in its sentence on one count in a multi-count case, then all sentences for all counts will be vacated so that the court
can restructure its entire sentencing scheme. This has been held true even where Appellant specifically limits his appeal
to one particular illegal sentence based upon one bill of information and does not appeal sentences based upon other bills
of information, where those sentences are part of a common sentencing scheme.

Commonwealth v. Bartrug, 732 A.2d 1287, 1289 (Pa. Super. 1999) (citations omitted).
As the original sentencing scheme was greatly disrupted by granting Appellant’s PCRA Petition, the Trial Court properly

vacated Appellant’s entire sentence prior to resentencing, and the Trial Court had jurisdiction to resentence Appellant as it did.
See Bartrug, 732 A.2d at 1289 (where illegal sentence disrupted entire sentencing scheme, PCRA court properly vacated entire
sentence prior to resentencing). See also Commonwealth v. Williams, 997 A.2d 1205, 1210-1211(Pa. Super. 2010) (Superior Court
vacated entire sentence prior to remanding for resentencing where it reversed certain convictions that may have altered the trial
court’s sentencing scheme).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 20, 2016

1 At criminal information number 201204803 Appellant was charged with seventeen counts of robbery – serious bodily injury, two
counts of terroristic threats, eight counts of theft by unlawful taking, eight counts of criminal conspiracy, three counts of simple
assault, two counts of recklessly endangering another person (“REAP”), one count of carrying a firearm without a license, and one
count of person not to possess a firearm.

At criminal information 201204806 Appellant was charged with six counts of robbery – serious bodily injury, six counts of
aggravated assault, one count of discharging a firearm into an occupied structure, one count of carrying a firearm without a
license, six counts of terroristic threats, one count of theft by unlawful taking, one count of receiving stolen property, six counts of
REAP, and one count of criminal conspiracy. This information was from events that occurred at a McDonald’s Restaurant on March
4, 2012, when six employees were held at gunpoint.
2 The designation “G.T.” followed by numerals refers to Transcript of Plea Proceeding, August 29, 2012.

Commonwealth of Pennsylvania v.
Raemar Powell

Criminal Appeal—POSS/PWID—Sufficiency—Failure to Produce Confidential Informant

Use of cell phone by confidential informant to call and text regarding heroin sale is sufficient evidence of criminal use
of communication facility.

No. CC 201504937. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 27, 2016.

OPINION
PROCEDURAL HISTORY

Appellant, Raemar Perry Powell, was charged by criminal information (201504937) with two counts of possession with intent
to deliver,1 one count of possession of a controlled substance,2 one count of possession of drug paraphernalia,3 and one count of
criminal use of a communication facility.4

Appellant proceeded to a nonjury trial on January 14, 2016, at the conclusion of which Appellant was found guilty as charged.
On April 7, 2016, Appellant was sentenced by the Trial Court as follows:
Count one: possession with intent to deliver – twelve months intermediate punishment, two years probation;
Count two: possession with intent to deliver – a concurrent period of two years probation;
Count five: criminal use of a communication facility – probation of one year to run consecutive to the periods of probation

imposed at counts one and two.
This timely appeal follows. 

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are set forth exactly as Appellant framed them:
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I. Whether there is sufficient evidence to prove the crime of criminal use of a communication facility when the
Commonwealth failed to demonstrate that the commission of a felony was the object of the use of the communication facility?

II. Whether there is sufficient evidence to prove the crime of criminal use of a communication facility when the
Commonwealth failed to demonstrate that Appellant was the person that used the communication facility?

III. Whether the trial court erred and/or abused its discretion in failing to order the Commonwealth to produce the name
of the confidential informant? (HT, 11/12/2015 8-35; TT 3-9).

IV. Whether the trial court erred/and/or abused its discretion in failing to enforce the Commonwealth’s agreement that
was made at the preliminary hearing to produce the confidential informant for trial? (HT, 11/12/2015 8-35; TT 3-9).

FACTS
In February, 2014, the Allegheny County District Attorney’s Narcotics Enforcement Team (“DANET”) worked with a confiden-

tial informant to set up a controlled purchase of heroin from Appellant as part of an ongoing drug investigation into Appellant’s
activities. (H.T. 9).5

On February 10, 2014, the confidential informant, through cell phone conversations and text messages, arranged to purchase
fifty bags of heroin from Appellant for $350. The arranged buy was set up to take place at the Burger King on Route 8 in Shaler
Township. (H.T. 11; N.T. 12, 17-18, 24).6 At 11:40 A.M., Detective Robert Grondwalski, along with the confidential informant, drove
to the Burger King to complete the heroin transaction arranged earlier that morning. (H.T. 11, 13). Detective Grondwalski parked
in the rear of the Burger King, and other DANET officers set up surveillance around this location. (N.T. 14).

At 12:54 P.M., Appellant arrived at the Burger King. (H.T. 13). Appellant parked approximately one space away from Detective
Grondwalski’s vehicle. Detective Grondwalski exited his vehicle and walked to the passenger side of Appellant’s vehicle. An
unknown woman was seated in the front passenger seat, and Appellant was in the driver’s seat. Appellant reached over the
passenger to take the $350 payment from Detective Grondwalski through the passenger window, and then handed Detective
Grondwalski fifty stamp bags of heroin. Detective Grondwalski left the area and later submitted the packaged heroin to the crime
lab, which confirmed it as heroin. (H.T. 13; N.T. 12, 22).

Appellant was later arrested and charged as noted hereinabove.

DISCUSSION
I.

In his first claim, Appellant alleges that the evidence was insufficient to prove beyond a reasonable doubt that Appellant
committed the crime of criminal use of a communication facility. This claim is without merit. 

The standard of review that applies to sufficiency claims is well established:

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the [finder] of fact
while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none
of the evidence.

Commonwealth v. Brooks, 7 A.3d 852, 856-857 (Pa. Super. 2010) (citations omitted). In order for the fact-finder to find a defendant
guilty of criminal use of a communication facility, the Commonwealth must prove beyond a reasonable doubt that the defendant:
(1) knowingly and intentionally used a communication facility; (2) knowingly, intentionally or recklessly facilitated an underlying
felony; and (3) the underlying felony occurred. Commonwealth v. Moss, 852 A.2d 374, 382 (Pa. Super. 2004). Facilitation is defined
as “any use of a communication facility that makes easier the commission of the underlying felony.” Moss, 852 A.2d at 382. 

Appellant specifically alleges that the Commonwealth failed to prove that the commission of a felony was the object of the use
of the communication facility. The Commonwealth presented sufficient evidence to establish all elements of criminal use of a
communication facility beyond a reasonable doubt. To-wit, the evidence established that: (1) DANET, through a confidential
informant, contacted Appellant by phone calls and text messages; (2) the informant, through those mechanisms, arranged to
purchased fifty stamp bags of heroin from Appellant for $350 at a pre-arranged location; (3) Appellant, consistent with his use of
the communication facility to broker the drug deal, arrived at the location at the specified time, and conducted the transaction with
Detective Grondwalski. (H.T. 9-11, 13; N.T. 12, 14, 17-18, 22, 24). Thus, the evidence was sufficient to establish all the elements of
criminal use of a communication facility. See Moss, 852 A.2d at 385 (evidence was sufficient to prove criminal use of a communi-
cation facility where the confidential informant had a telephone conversation with Moss, and this phone conversation led to a
controlled purchase transaction between Moss and the confidential informant).

Appellant’s claim is without merit.

II.
Appellant’s second claim alleges that the evidence was insufficient to prove that Appellant was the person who used the

communication facility. This claim is without merit.

The fact that Appellant was the person that used the communication facility may be proven by wholly circumstantial evidence.
Brooks, 7 A.3d at 857. Here, the confidential informant arranged with Appellant, via cell phone conversations and text messages,
the purchase of fifty stamp bags of heroin for $350, at a specified location. See supra pp. 6-7. Appellant arrived at the time and
location, and conducted the transaction, as set up by the confidential informant and Appellant via the phone calls and text
messages. Thus, the only logical conclusion was that Appellant was the individual who used the cell phone to arrange the drug sale
with the confidential informant. See Moss, 852 A.2d at 385 (evidence was sufficient to prove criminal use of a communication
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facility where the confidential informant had a telephone conversation with Moss, and this phone conversation led to a controlled
purchase transaction between Moss and the confidential informant).

Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that the Trial Court erred and/or abused its discretion in failing to order the Commonwealth

to produce the name of the confidential informant. This claim is without merit.
The standard of review for claims that a trial court erred in its failure to order the production of a confidential informant is

well-settled:

Our standard of review of claims that a trial court erred in its disposition of a request for disclosure of an informant’s
identity is confined to abuse of discretion. [. . .] 

Significantly, regardless of whether the informant was an eyewitness to the transaction for which the defendant was
charged, the Commonwealth retains a qualified privilege not to disclose an informant’s identity. To overcome that privi-
lege, the defendant must show that his request for disclosure is reasonable and that the information sought to be obtained
through disclosure is material to the defense. Although the defendant need not predict exactly what the informant will
say, he must demonstrate at least a reasonable possibility the informant’s testimony would exonerate him. Only after this
threshold showing that the information is material and the request reasonable is the trial court called upon to determine
whether the information is to be revealed.

Commonwealth v. Withrow, 932 A.2d 138, 140-141 (Pa. Super. 2007) (citations and quotations omitted).
Here, Appellant filed a motion to disclose the identity of the confidential informant on July 22, 2015. Testimony and argument

were heard on November 12, 2015, and the Trial Court denied the motion on January 14, 2016, specifically stating that:

The Court finds in this instance that the CI [. . .] remained in the vehicle when the transaction occurred. He is a poten-
tial witness to events surrounding the actual exchange but apparently not a witness to the actual exchange of money and
drugs as that took place at the window of the vehicle with the defendant and Grondwalski.

In any event the court finds also that the defendant has available to him in terms of the exact specifics of the trans-
action the female person who has not yet been identified. But even if the court were to reach — make that determination
of materiality the court finds as stated at the time of the preliminary hearing the Commonwealth has an interest of
protecting the CI’s identity and safety in today’s world of violence surrounding the drug trade. Consequently, the court is
denying the motion for production under that analysis.

N.T. 5-6. The Trial Court properly determined that the testimony of the confidential informant was immaterial, and that the risk to
the informant did not favor disclosure. See Commonwealth v. Watson, 69 A.3d 605, 609 (Pa. Super. 2013) (court did not abuse its
discretion when it denied motion for disclosure of confidential informant after defendant failed to show an informant’s identity was
material to the defense).

Appellant’s claim is without merit.

IV.
Appellant’s final claim alleges the Trial Court erred and/or abused its discretion in failing to enforce the Commonwealth’s

alleged agreement that was made at the preliminary hearing to produce the confidential informant for trial. Contrary to Appellant’s
claim, no such agreement was ever made. Detective Grondwalski testified at the motions hearing on November 12, 2015, regard-
ing the alleged agreement. Specifically, Detective Grondwalski testified that he told Appellant’s attorney at the preliminary
hearing that he knew the confidential informant’s identity and whereabouts, but that he never promised to produce the confiden-
tial informant at trial. (H.T. 17).

Following that hearing, the Trial Court found that no actual promise to produce the confidential informant was made, and thus
there was no agreement to enforce. Rather, the Trial Court found that Detective Grondwalski had merely informed Appellant’s
attorney at the preliminary hearing that he could locate the confidential informant if necessary or court-ordered to do so. (H.T. 35).
As no agreement was made to produce the confidential informant, the Trial Court did not err in failing to enforce the alleged agree-
ment. Cf. Commonwealth v. Bryan, 818 A.2d 537, 539 (Pa. Super. 2003) (non-prosecution agreements between police and defendant
are invalid, and thus will not be enforced by a trial court). 

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by the Trial Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 27, 2016

1 35 P.S. § 780-113 (a)(30).
2 35 P.S. § 780-113 (a)(16).
3 35 P.S. § 780-113 (a)(32).
4 18 Pa. C.S. § 7512 (a).
5 The designation “H.T.” followed by numerals refers to Hearing on the Motion to Disclose the CI Transcript, November 12, 2015,
which was incorporated into the nonjury trial on January 14, 2016. The Trial Court notes that this transcript was not ordered by
Appellant as part of the record for his appeal. However, it is necessary to disposition of Appellant’s claims, and it was already
transcribed despite Appellant’s failing to order the transcription for purposes of appeal, and was utilized by the Trial Court in
addressing Appellant’s claims for appeal. It is available at T16-0176, under CC 201510507.
6 The designation “N.T.” followed by numerals refers to Non-Jury Trial Transcript, January 14, 2016.
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Commonwealth of Pennsylvania v. Kevin Moses
Criminal Appeal—Sufficiency—Identification—Failure to Proven Intent—de minimum Infraction

An identification of a voice on the telephone can be sufficient to support harassment and terroristic threats convictions.

No. CC 201313123. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 27, 2016.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC201313123) with one count of stalking,1 one count of terroristic threats,2 and
two counts of harassment.3

On September 10, 2015, Appellant proceeded to a nonjury trial. Appellant moved for judgment of acquittal, which the Trial
Court granted as to count one (stalking) and count four (harassment). After taking the matter under advisement, the Trial Court
found Appellant guilty of one count of terroristic threats and one count of harassment.

On September 15, 2015, Appellant was sentenced by the Trial Court as follows:
Count two: terroristic threats – two years probation;
Count three: harassment – one year probation to be served concurrent to the period of probation imposed at count two.
On September 21, 2015, Appellant filed a post sentence motion, which was denied by the Trial Court on October 9, 2015. 
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claim is set forth below exactly as he presented it in his Concise Statement of Errors:

Appellant Kevin Moses, through undersigned counsel, respectfully states that it is his intention to assert, in his appeal
docketed with the Superior Court of Pennsylvania at 1763 WDA 2015, the claim of error that this Court erred when it
convicted Appellant, at a nonjury trial, of the crimes of Terroristic Threats, 18 Pa.C.S. § 2706(a)(1), and Harassment, 18
Pa.C.S. § 2709(a)(4). Appellant will argue that this Court should have acquitted him of those charges instead since the
Commonwealth’s evidence as to each offense failed to establish, beyond a reasonable doubt (A) that Appellant was the
person who uttered the words said to be threatening; (B) that, if he did utter those words, he did so with the mens rea
required by §§ 2706(a)(1) and 2709(a)(4), respectively; and (C) that his acts were not, in any event, de minimus violations
(see 18 Pa.C.S. § 312(a)(1-2-3)) of §§ 2706(a)(1) and 2709(a)(4). Appellant will ask the Superior Court to vacate his
convictions on each count.

FINDINGS OF FACT
Appellant dated Mary Kay Coleman from 2008-2010, and did not remain in contact with her following the breakup. (T.T. 4, 10,

12, 15).4 At approximately 8:00 P.M. on July 10, 2013, Appellant called Coleman on her home telephone, and threatened to buy a
gun, go to her place of employment to shoot her and her mother, and throw bricks at her home. (T.T. 4-6). Scared that Appellant
was going to shoot her and her mother, Coleman immediately discontinued the phone call, and reported the phone call to police the
following day. (T.T. 5-6, 10).

DISCUSSION
Appellant alleges in his sole claim on appeal that the evidence was insufficient to establish the crimes of terroristic threats and

harassment. This claim is without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element
of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substitute our judg-
ment for the fact-finder. In addition, we note that the facts and circumstances established by the Commonwealth need not
preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact-finder unless
the evidence is so weak and inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable
doubt by means of wholly circumstantial evidence. Moreover, in applying the above test, the entire record must be evalu-
ated and all evidence actually received must be considered. Finally, the trier of fact while passing upon the credibility of
witnesses and the weight of the evidence produced is free to believe all, part or none of the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005).

Here, Appellant raises three arguments in support of his claim: (A) the Commonwealth failed to prove beyond a reasonable
doubt that Appellant was the individual who uttered the threatening statement; (B) the Commonwealth failed to prove beyond a
reasonable doubt that Appellant possessed the requisite mens rea for the two crimes; and (C) the Commonwealth failed to prove
beyond a reasonable doubt that Appellant’s conduct did not constitute de minimis violations of §§ 2706(a)(1) and 2709(a)(4).

A.
Appellant first claims that the Commonwealth failed to prove beyond a reasonable doubt that Appellant was the individual who

made the threatening comments to Mary Kay Coleman.
As to voice identifications, the Superior Court has held, “It is settled law that [a] witness may testify to a person’s identity from

his voice alone. Moreover, evidence of identification need not be positive and certain to sustain a conviction. Additionally, the
weight to be accorded voice identification testimony is a question for the trier of fact.” Commonwealth v. Jones, 954 A.2d 1194,
1197 (Pa. Super. 2008) (citations and quotations omitted). On July 10, 2013, Coleman received a phone call wherein the caller
threatened to come to her work and shoot her. Coleman testified that she recognized the caller as Appellant because she was
familiar with his voice, as she and Appellant dated for approximately two years. (T.T. 4-5, 10, 12). Coleman was certain that
Appellant was the individual who called and threatened her that evening, and this evidence was sufficient to identify Appellant
as the caller. See Jones, 954 A.2d at 1197-1198 (identification evidence was sufficient beyond a reasonable doubt where witness
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recognized defendant’s voice based on their prior interactions).
Appellant’s claim is without merit.

B.
Appellant alleges in his second claim that the Commonwealth failed to prove beyond a reasonable doubt that Appellant

possessed the requisite mens rea for terroristic threats (18 Pa. C.S. § 2706(a)(1)) and harassment (18 Pa. C.S. § 2709(a)(4)).
In order to find a defendant guilty of terroristic threats, the Commonwealth must prove beyond a reasonable doubt that the

threat was “communicated with either the intent to terrorize or a reckless disregard of the risk of causing such terror.”
Commonwealth v. Kelley, 386, 664 A.2d 123, 127 (Pa. Super. 1995).

In order to find a defendant guilty of harassment, the Commonwealth must prove beyond a reasonable doubt that, “with intent
to harass, annoy or alarm another, the person [. . .] communicates to or about such other person any lewd, lascivious, threatening
or obscene words, language, drawings or caricatures.” 18 Pa. C.S. § 2709(a)(4). The intent to harass may be determined from the
totality of the circumstances. Commonwealth v. Cox, 72 A.3d 719, 721 (Pa. Super. 2013).

Here, Appellant called Coleman and told her that he was going to come to her work and shoot her. See supra p. 4. There is
simply no way to interpret this communication as anything other than a threat, with the intent to terrorize and harass her. While
Appellant testified “that was a joke and I didn’t say it,” the evidence established that Appellant made the remarks to Coleman, a
person who was intimately familiar with Appellant, and the remarks were not made in a joking manner. (T.T. 18; see supra p. 6).
See Commonwealth v. Kelley, 664 A.2d 123, 127-128 (Pa. Super. 1995) (evidence sufficient to establish that defendant intended to
terrorize victim where evidence established that defendant called victim’s secretary, threatened to kill the victim, and evidence
showed this conduct was deliberate and premeditated).

Appellant’s claim is without merit.

C.
Appellant argues that the Commonwealth failed to prove beyond a reasonable doubt that Appellant’s conduct was not a

de minimis violation of the crimes code. In regards to de minimis infractions:

the court shall dismiss a prosecution if, having regard to the nature of the conduct charged to constitute an offense and the
nature of the attendant circumstances, it finds that the conduct of the defendant was (1) within a customary license, or toler-
ance, neither expressly negative by the person whose interest was infringed nor inconsistent with the purpose of the law defin-
ing the offense; (2) did not actually cause or threaten the harm or evil sought to be prevented by the law defining the offense
or did so only to an extent too trivial to warrant the condemnation of conviction; or (3) presents such other extenuations that
it cannot reasonably be regarded as envisaged by the General Assembly or other authority in forbidding the offense.

18 Pa. C.S. § 312(a).

Here, it is obvious that Appellant’s conduct was not de minimis. Appellant called Coleman, and with intent to terrorize and
harass her, threatened to come to her work and shoot her. Appellant’s conduct does not fit any of the three subsections of 18 Pa.
C.S. § 312(a). His conduct was not of a nature that is customarily tolerated, it was not trivial, and Appellant has not presented any
extenuations that would indicate this conduct was not what the General Assembly meant to forbid. Rather, Appellant’s actions
constitute the very conduct that the terroristic threats and harassment statutes are meant to prevent. Thus, Appellant’s conduct
cannot be considered de minimis. See Commonwealth v. Lutes, 793 A.2d 949, 963 (Pa. Super. 2002) (defendant’s conduct was not
de minims where it caused the victim annoyance and alarm by threatening to subject the victim to physical contact, and defendant
failed to establish that his behavior was of the type customarily tolerated).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 27, 2016
1 18 Pa. C.S. § 2709.1(a)(2).
2 18 Pa. C.S. § 2706(a)(1).
3 18 Pa. C.S. § 2709(a)(4)-(7).
4 The designation “T.T.” followed by numerals refers to Nonjury Trial Transcript, September 10, 2015.

Commonwealth of Pennsylvania v. Dustin Andrejco-Jones
Criminal Appeal—Suppression—Weight of the Evidence—Identification—Severance—Robberies at Casino

One defendant’s three casino robberies occurring within a 10 hour period were properly tried in one trial.

No. CC 201403120. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 28, 2016.

OPINION
On May 7, 2015, Appellant, Dustin Andrejco-Jones, was convicted by a jury of three counts of Robbery, one count of Burglary,

and one count of Aggravated Assault.1 This Court sentenced Appellant on July 29, 2015 to an aggregate sentence of ten and one
half to twenty-four years of incarceration, with three years of consecutive probation. This Court denied Appellant’s Post-Sentence
Motion on November 18, 2015. Appellant filed a Notice of Appeal on December 12, 2015 and his Statement of Errors Complained
of on Appeal on June 15, 2016.
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MATTERS COMPLAINED OF ON APPEAL
Appellant alleges eight errors on appeal, some of which may be consolidated. Appellant alleges that this Court erred in

denying his pretrial motions to sever and to suppress three identifications and two searches of Appellant’s car. Appellant also
alleges that the verdict was against the weight of the evidence as to three of the charges. (Statement of Errors to be Raised on
Appeal, p. 2-5)

SUMMARY OF THE EVIDENCE
Prior to a hearing on Appellant’s suppression motions, this Court denied his Motion to Sever three robberies which occurred

close in time to one another, all of which arose out of a common plan and furthered a common goal. (TT 47) At the suppression
hearing which immediately preceded the trial, Pennsylvania State Trooper Mario Schiavo, who was stationed at The Rivers Casino
(“Casino”), testified that he investigated activity that began at the Casino on January 8, 2014. (Transcript of Suppression Hearing
and Jury Trial, April 29, 2015-May 9, 2015, hereinafter TT, at 6-9) He reviewed surveillance footage that showed Appellant’s move-
ments from the evening of January 8 through the morning of January 9. (TT 9) Trooper Schiavo testified that, per the surveillance
video, a robbery occurred on January 8th at 6:33 p.m., in the parking garage of the Casino. (TT 12) After the robbery, the video
shows Appellant enter his car and leave the Casino at 6:34 p.m. (TT 12) Appellant returned to the Casino at 8:25 p.m., and at 12:59
a.m., by car, followed a second victim out of the Casino. (TT 13) Appellant again returned to the Casino at 1:38 a.m. (TT 14)
Appellant is then seen on video at 2:38 a.m. following the third victim out of the Casino garage, again his car directly behind the
car of the third victim. (TT 15) Appellant returned to the Casino at 3:12 a.m. and entered the gaming floor. (TT 15-16) He spent
$2665.00 cash playing table games. (TT 16) Trooper Schiavo observed that approximately twenty-five of the bills Appellant used
were $100 bills. Id. Appellant was detained onsite when he returned the next evening.

Detective Donald Pasquarelli testified that he interviewed the third victim in this case, Kaa Fat Liang. (TT 56) As Liang does
not speak English, his son-in-law translated for the Detective. Liang did not identify Appellant or anyone else from the initial photo
array. (TT 58) Later, Liang was presented with a second photo array containing a more current photo of Appellant which more
accurately represented how Appellant looked on the night of the robbery. Id. Liang identified Appellant as his assailant from the
second photo array. (TT 61) 

Pittsburgh Police Detective Frederick Wright testified that, through coordination with the Casino and the Pennsylvania State
Police, he became aware of three robberies. (TT 88-89) Detective Wright and his partner Detective Kevin Williams prepared an
Affidavit of Probable Cause to search Appellant’s vehicle. (TT 90) A magistrate signed the application for a search warrant on
January 11, 2014 at 3:05 a.m., and Appellant’s car was searched on January 11, 2014 at 10:45 a.m. (TT 91) Detectives Wright and
Williams conducted a second search of the vehicle on January 13, 2014. (TT 92) Based on the testimony at the suppression
hearing, this Court denied the suppression motion with regard to witness identification. (TT 137) Further, this Court denied the
motion to suppress the first search of the vehicle, but granted suppression as to the second search. (TT 138) 

At trial, the first victim, Ronald Eritano, testified that on January 8, 2014, he and his wife Carol Eritano were approached on
the fourth floor of the parking garage of the Casino by a man who demanded money and claimed to have a gun. (TT 172-174)
Eritano testified that the man pushed him twice and punched him in the chest and threatened to shoot him. (TT 174) Eritano did
not see a gun but did see a steel bar. Id. Mrs. Eritano, who was already in the passenger seat, screamed and the assailant fled.
(TT 174, 191) Eritano testified that he was unable to identify anyone from a photo array but immediately recognized Appellant as
his assailant “the minute he walked in the door” at the preliminary hearing. (TT 176-177) At trial, Eritano identified Appellant as
the man who pushed him, punched him, and threatened to shoot him. (TT 178) Eritano stated he was one hundred percent sure.
Id. Carol Eritano described the incident similarly, but did not get a good look at the assailant, who had pushed her husband against
the driver’s door, as her husband’s body blocked her view. (TT 187-193)

Trooper Schiavo also testified at trial and narrated portions of the Casino security footage for the jury. The actual robbery of
the Eritanos is not captured on the video, but does provide information as to the whereabouts and activities of the Eritanos and
Appellant just before and after the incident. The video surveillance begins at the elevator lobby entrance on Level 4 of the park-
ing garage. (TT 205) It shows a man wearing a black jacket with elbow patches and a multi-striped tassel cap with a ball on it
(TT 213) entering the gaming room floor and handing identification to security at 5:53. p.m. (TT 205) According to the Casino card
reader records, Appellant swiped into the Casino at 5:53 p.m. (TT 206) Appellant walked around the gaming room floor, bought
some food, and at 6:24 p.m. exited to the parking garage. (TT 209-210) 

At 6:30 p.m. the Eritanos are seen heading toward the parking garage and at 6:32 they reach their car. (TT 212-214) Appellant
had already entered his car and started to back up his vehicle when he apparently sees the Eritanos, and pulls back into his park-
ing space. (TT 215) Appellant leaves his vehicle with its engine running and walks over to the Eritanos. Id. Twenty or thirty seconds
later, he runs back to his car and exits the Casino. (TT 215-216) No one else goes into that area during that time period. (TT 215)

Next, Thomas Gnipp, the second victim, testified that he was robbed in the garage of his apartment building in the early
morning hours on January 9, 2014. Gnipp testified that he put up his garage door, pulled in and before he could exit his car a
man wearing a gray hooded sweatshirt walked into the garage, approached Gnipp and said, “Give me all of your money. I have
a gun.” (TT 262-263) Gnipp gave him all of the money he had, approximately $30-$35. (TT 263) When the man in the sweatshirt
demanded more, Gnipp sounded the horn on his car and the man ran off. (TT 263-264) Gnipp testified that he was unable to
identify anyone from the photo array the police showed him but was able to identify Appellant at the preliminary hearing. (TT 265)
Gnipp stated it was easier for him to identify Appellant in person instead from a two dimensional image. (TT 266-267) Gnipp
identified Appellant at trial as his assailant. (TT 266) 

Kathleen Dorben, Gnipp’s neighbor, testified that on January 9, 2014 she heard a car alarm at approximately 1:20 a.m. (TT 238-
240) She looked out the window and observed a man approach a vehicle parked in the street in front of her home. That vehicle had
not been parked on the street when she arrived at her home a short time earlier that night. (TT 240) Initially, the man got in the
back passenger seat. He stayed there for a few minutes, then exited the car, reentered from the front driver’s side door, and drove
away. (TT 242) She could not identify the man because he was wearing a hoody, but described the car as a light color, silver or blue,
older model four door. (TT 241) Dorben stated that she had lived at that residence for three years and had not seen that vehicle in
the neighborhood prior to that night. (TT 242-243)

Kaa Fat Liang testified, through an interpreter, that on January 8, 2014, he went to the Casino around 11:00 a.m. and returned
to his daughter’s house at 2:00 a.m. on January 9, 2014. (TT 328-329) When he left the Casino, he had approximately $3000 in
hundred dollar bills in his pockets. (TT 329) While driving home, he noticed that a car had followed him home all the way to his



March 17 ,  2017 page 93

daughter’s house. (TT 330) As Liang approached the front door, a man wearing a hoody came up to him and asked him for money.
(TT 331-333) When Liang told the man he didn’t have any money, the man struck Liang three times with a metal bar to the head
and face and then took money from Liang’s back pocket. (TT 332) Liang identified in court the man who hit him with the metal
pipe as Appellant. (TT 333) Liang testified that police showed him two photo arrays. (TT 347) The first array was in black and
white and Liang did not identify anyone. Id. On the second array, which was in color, Liang identified Appellant as his assailant.
(TT 347-348)

Pittsburgh Police Detective Charles Hanlon testified that he and his partner, Detective Dent, were called out to process the scene
of the Liang robbery and assault. (TT 404-406) Detective Hanlon collected a blood sample from the crime scene. (TT 411) He deliv-
ered the blood evidence he collected to the Serology Department of the Allegheny County Medical Examiner’s Office. (TT 419)

Trooper Schiavo resumed the stand a played additional portions of the Casino surveillance video. (TT 430) On January 9, 2014,
Appellant left the Casino at 1:01 a.m. and returned at 1:38 a.m. Id. Appellant reentered the Casino floor wearing a blue and black
striped coat, a ball cap and a green jersey with white stripes. (TT 433) Appellant played several games then left again at 1:59 a.m.
(TT 434-435) Appellant pulled out of his parking stall at 2:01, travelled up two levels of the garage, then down two levels to his
original floor of the garage, and parked in another stall at 2:04. (TT 437) He sat in the car until 2:35. The video shows Liang’s car
exit the garage at 2:35 a.m. and Appellant’s car exit immediately behind Liang’s. (TT 441) The two cars are last seen at 2:39
outside the Casino together heading toward the Parkway. (TT 458) 

At 3:12 a.m., video footage shows Appellant’s car return to the Casino parking garage. (TT 459) The video then shows Appellant
counting a substantial amount of money. (TT 460) At 3:19 Appellant gave two one hundred dollar bills to a blackjack dealer in
exchange for chips. (TT 466) Later, Appellant exchanged eight one hundred dollar bills (and additional smaller currency) for addi-
tional chips. (TT 468-469, 472-473) From the time he entered the Casino at 3:19 a.m. until he left (which was not captured on video),
Appellant bought $2665 in chips, twenty-five of which were purchased with one hundred dollar bills. (TT 482) On January 10, 2014,
Appellant returned to the Casino at 7:10 p.m. (TT 488-489) At 7:50, Appellant was arrested from the gaming room floor. (TT 498) 

Officer Daniel Hubert testified that he responded to the scene of Liang’s robbery. (TT 567) Liang told the officer, through his
son-in-law Yike Yee Yee who translated for Liang, that $2600 was taken from him during the assault and robbery. (TT 568)

Detective Kevin Williams testifies that he obtained a warrant to search Appellant’s vehicle, which had been impounded.
(TT 577) He also testified that he obtained a sample of Liang’s DNA through a buccal swab. (TT 583) Detective Williams used
MapQuest to determine that the distance between the Casino and Liang’s daughter’s home where the assault and robbery occurred
was 6.63 miles, approximately a ten minute drive. (TT 586) 

Detective John Hamilton of the Mobile Crime Unit testified that he executed the search warrant on Appellant’s car on January
11, 2014, at 10:45 a.m. (TT 594-595) Detective Hamilton observed a dark blue Carhart jacket and a blue, black and white jacket
in the vehicle. (TT 601) He recovered a purple paper money wrapper in the front driver door map pocket. (TT 604) The type of
wrapper recovered is one used by the Casino to bundle $2000 in currency. Id. Under the driver front seat, the Detective recovered
a silver-colored metal pipe with blood on it. (TT 612-613) Detective Hamilton also collected a knit Steelers hat with a ball on top
and a Jordan ball cap from the back seat. (TT 614)

Aaron Schneider of the Forensic Biology section of the Allegheny Office of the Medical Examiner testified that he tested the
blood from the pipe recovered from Appellant’s car and determined that the blood was from a human. (TT 650) He also took a DNA
sample from Liang for further testing. (TT 654) 

Sara Bitner from the Allegheny County Medical Examiner’s Office testified as an expert in DNA and forensic biology. (TT 657)
Bitner tested Liang’s buccal swab and the blood found on the pipe in Appellant’s car and concluded to a reasonable degree of
scientific certainty that the samples matched. The blood on the pipe came from Liang. (TT 674)

Appellant and the Commonwealth entered into a number of stipulations. Specifically, the parties stipulated that if called:
Detective Donald Pasquarelli would have testified that he initially showed Liang a photo array containing Appellant’s photo and
Liang did not identify Appellant or anyone else as his assailant (TT 695); Detective Brian Kohlheppp would have testified that on
January 13, 2014, Gnipp told him that Gnipp did not see the face of the male who had robbed him (TT 696); Officer Peter Chuberko
would have testified that Gnipp described his attacker as between five feet ten inches to six feet tall, thin built, wearing a light-
colored coat, possibly a gray hoody, and further that Gnipp noted the light in his garage is quite dim (TT 698); and Officers
Francesco Rosato and Frederick Wright would have testified that at the time of Appellant’s arrest, Appellant was described as five
foot, six inches tall, one hundred seventy pounds, medium build, short black hair, brown eyes and unshaven. (TT 698-699)

DISCUSSION
Appellant alleges this Court erred when it denied his request to sever his three robbery charges.

A motion for severance is addressed to the sound discretion of the trial court, and … its decision will not be disturbed
absent a manifest abuse of discretion. The critical consideration is whether the appellant was prejudiced by the trial
court’s decision not to sever. The appellant bears the burden of establishing such prejudice.

Commonwealth v. Dozzo, 991 A.2d 898, 901 (Pa.Super.2010). Two rules of criminal procedure govern severance. Pa.R.Crim.P. 582 provides:

(A) Standards

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of separation
by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or transaction.

Pa.R.Crim.P. 582(A). Relatedly, Pa.R.Crim.P. 583 provides: “The court may order separate trials of offenses or defendants, or
provide other appropriate relief, if it appears that any party may be prejudiced by offenses or defendants being tried together.”
This Court denied the Motion to Sever. The three robberies constituted one event, beginning and ending in the same location, with
the same common goal, to obtain funds to gamble. This Court reviewed the similarities of the three crimes and concluded that
Appellant would not be prejudiced by the consolidation. Commonwealth v. Morris, 391 A.2d 653, 656 (Pa. Super. 1978), aff ’d, 425
A.2d 715 (Pa.1981). 

Next, Appellant alleges that this Court erred in failing to suppress Gnipp’s identification of Appellant at the preliminary
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hearing, Liang’s identification of Appellant via photo array and at the preliminary hearing, and Eritano’s identification of Appellant
at the preliminary hearing. With regard to the in-court identification by each victim at the preliminary hearing, under the totality of
the circumstances, the identification at the preliminary hearing was not so unreliable as to offend due process. See Commonwealth
v. Sexton, 400 A.2d 1289 (Pa. 1979). Under similar facts the SextonCourt found in court identification an issue of weight and not admis-
sibility. This Court did note that while the in-court identification is clearly suggestive, it is not unduly suggestive, and found that under
Sexton the issue comes down to the weight to be given to that identification as opposed to its admissibility.

With respect to the photo array identification by Liang, the standard for admissibility is well-settled:

“Whether an out of court identification is to be suppressed as unreliable, and therefore violative of due process, is deter-
mined from the totality of the circumstances.” Commonwealth v. Carson, 559 Pa. 460, 480, 741 A.2d 686, 697 (1999), cert.
denied, 530 U.S. 1216, 120 S.Ct. 2220, 147 L.Ed.2d 252 (2000), abrogated on other grounds by Commonwealth v. Freeman,
573 Pa. 532, 827 A.2d 385 (2003). “Suggestiveness in the identification process is a factor to be considered in determin-
ing the admissibility of such evidence, but ‘suggestiveness alone does not warrant exclusion.’ ” Commonwealth v. Kubis,
978 A.2d 391, 396 (Pa.Super.2009). Identification evidence will not be suppressed “unless the facts demonstrate that
the identification procedure was ‘so impermissibly suggestive as to give rise to a very substantial likelihood of
irreparable misidentification.’ ” Commonwealth v. Burton, 770 A.2d 771, 782 (Pa.Super.2001), appeal denied, 582 Pa.
669, 868 A.2d 1197 (2005), overruled on other grounds by Commonwealth v. Mouzon, 571 Pa. 419, 429, 812 A.2d 617,
623 (2002), quoting Simmons v. United States, 390 U.S. 377, 384, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968). Photographs used in
line-ups are not unduly suggestive if the suspect’s picture does not stand out more than the others, and the people depicted
all exhibit similar facial characteristics. Commonwealth v. Fisher, 564 Pa. 505, 520, 769 A.2d 1116, 1126–1127 (2001).

Com. v. Fulmore, 25 A.3d 340, 346 (Pa. Super 2011). Appellant does not allege a flaw within the array itself. Appellant instead
alleges it was unclear what Liang’s son-in-law communicated to Liang before Liang identified Appellant from the photo array.
Appellant’s implication, that Yike Yee Yee mistranslated, or in some way improperly instructed Liang on the identification, is not
supported by the record. To the contrary, this Court deemed credible Yee’s testimony that he accurately translated for Liang.
Liang’s statement that he could identify Appellant better with color photographs than monochromatic ones could reasonably be
accepted by the trier of fact. Under the totality of the circumstances, the identification by Liang through the photo array was not
unduly suggestive.

Next, Appellant alleges that the trial court erred in denying suppression of the results of two searches on Appellant’s vehicle.
Appellant asserts that the first search occurred outside of the time frame specified in the warrant, in violation of Pa.R.Crim.P 203
(E), which pertains to nighttime searches. The testimony at the suppression hearing from Detective Wright, which this Court found
credible, was that the magistrate signed the application for a search warrant on January 11, 2014 at 3:05 a.m., and the car was
searched on January 11, 2014 at 10:45 a.m. (TT 91) Thus, Appellant is incorrect that the search occurred at night and Rule 203 (E)
is inapplicable.

Regarding the second search of the vehicle, Appellant inaccurately states that this Court denied suppression. This Court
granted suppression of the second search and the items recovered during that search were not admitted at trial. (TT 138)

Appellant alleges that the verdict of guilty on the robbery of Eritano count was against the weight of the evidence because of
the inconsistent and overly suggestive identification. The standard for a “weight of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to
the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse
of discretion…. The test is not whether the court would have decided the case in the same way but whether the verdict
is so contrary to the evidence as to make the award of a new trial imperative so that right may be given another
opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

The verdict was not against the weight of the evidence. Video surveillance corroborated Eritano’s in-court identification of
Appellant. According to the video, Appellant and the Eritanos were the only people present on the fourth floor of the garage at that
time. Appellant is seen in the video backing up his vehicle to leave his parking space but then pulling forward again into his space
when he sees the Eritanos. Appellant exits his vehicle, leaves his engine running, and walks over to the Eritanos. Twenty or
thirty seconds later, Appellant runs back to his car and exits the Casino. In addition, Eritano stated at trial that he was one
hundred percent certain that Appellant was his assailant. The metal bar Eritano described was recovered from Appellant’s car.
“[T]he jury is free to believe all, part, or none of the evidence presented at trial.” Commonwealth v. Gonzalez, __A.3d__, 2015 WL
252446 (Pa. Super. 2015). This combination of evidence does not shock one’s conscience to the point that a new trial must be given
for right to prevail.

Lastly, Appellant alleges that the verdicts of guilty for the robbery and burglary of Gnipp were against the weight of the
evidence, again based on inconsistent and suggestive identification. Gnipp testified that he was unable to identify anyone from the
photo array the police showed him but was able to identify Appellant at the preliminary hearing. Gnipp stated it was easier for him
to identify Appellant in person instead of from a two dimensional image. Despite Appellant appearing at the preliminary hearing
in a red Allegheny County Jail jumpsuit, Gnipp explained that he was able to identify him because he saw him for the first time
since the incident in the flesh. Gnipp’s identification is also supported by circumstantial evidence, including the Casino video and
a neighbor’s testimony of hearing a car horn, looking out a window, seeing a vehicle similar to Appellant’s at the crime scene and
observing a man, alone, engage in suspicious behavior, specifically hiding in the back seat for several minutes before getting in the
driver’s seat and leaving the area. The jury’s verdict does not shock one’s conscience.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3701, 3502, and 2702, respectively.
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Tunnel Ridge, LLC v.
Allegheny Energy Supply Company, LLC

Discovery—Appeal

Court refused to apply collateral order doctrine in dispute over privileged documents inadvertently produced during discovery.
Documents were clawed back pursuant to a court order, which allowed counsel receiving inadvertently produced documents
to retain a copy in order to challenge assertion of privilege. Because the order permitted retention of the documents,
and the court had not determined that documents were unprivileged, Court found that appeal should be quashed.

No. GD 15-000772. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—December 28, 2016.

OPINION
Defendant attempts an appeal from our allegedly collateral order of December 21, 2016 adopting the Report and

Recommendation of our discovery master, Arthur H. Stroyd. This is not a proper appeal of a collateral order pursuant to Pa.R.A.P.
313, and as a result should be quashed.

Privilege is asserted here regarding a variety of documents previously produced in discovery, but pulled back under a clawback
agreement memorialized in an Order of this Court. That clawback agreement allows the party to whom allegedly privileged
materials were produced to retain “a single set of copies… for the sole purpose of seeking the determination as to either assertion
of privilege or whether such document was produced inadvertently.” Order of Court, §F, ¶2, May 1, 2015.

Appeals of collateral orders are taken to the Superior Court pursuant to Pa.R.A.P. 313. That rule defines a collateral order as,
“an order separable from and collateral to the main cause of action where the right involved is too important to be denied review
and the question presented is such that if review is postponed until final judgment in the case, the claim will be irreparably lost.”
Pa.R.A.P. 313 (b).

Justice McCaffery described the purpose of that last clause in Commonwealth v. Harris, saying, “Once putatively privileged
material is in the open, the bell has been rung, and cannot be unrung by a later appeal.” 32 A.3d 243, 249 (Pa. 2011). This phrase
is a long-favored legal chestnut, and for a good reason: it well describes the problem of a claim of privilege after an inadvertent
disclosure.

Clawback agreements are designed to mitigate the damage in such cases, and the clawback agreement between these parties
has effectively done that, as it was designed. It is not able, however, to unring a bell. Plaintiff ’s counsel has seen the documents,
and worked with them, and is well aware of the contents. They retain a copy, as provided in the agreement and in our Order, which
they are specifically permitted and directed to use in challenging the privilege claim.

That is the only purpose for which Plaintiffs could view the documents pursuant to our December 21 Order. Any claim that
would be irretrievably lost there was already lost when they inadvertently produced the materials subject to the clawback agree-
ment, and the bell is well and truly rung.

This should be distinguished, of course, from a ruling that privilege does not apply to these documents, which could follow if
we decide, after a report from our discovery master, that the materials are not privileged. Such a ruling would allow the materials
to be used in depositions, summary judgment proceedings, and trial: this would certainly be a second bell, not yet rung. That is
not, however, the current posture of this case.

There is no claim to be “irreparably lost” due to our December 21 Order. All claims were lost long ago or are speculative future
losses, inappropriate to address now. In our opinion, this appeal should be quashed.

BY THE COURT:
/s/Ward, J.

Dated: December 28, 2016

Richard Lynham v.
Stephen J. O’Brien, Esquire and Kenneth Brannigan, III, Esquire

Pleadings

Court denied motion for non pros and allowed amendment of complaint, even though untimely based on court’s prior order
setting deadline for amending complaint, because substance of amendment complied with order.

No. GD-14-011657. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, J.—September 15, 2016.

MEMORANDUM ORDER
This matter is before me on the Motion for Judgment of Non-Pros filed by Defendants Stephen J. O’Brien and Robert Brannigan,

III (O’Brien) to the Complaint filed by Richard Lynham (Lynham) allegedly for Legal Malpractice by O’Brien.
The facts are that Lynham, was employed by Live Nation, Inc. as a stage-hand at a Dave Mathews Band concert at PNC Park

in Pittsburgh, PA on or about July 10, 2010. At that time Lynham fell or was knocked off the stage and fell about 6 feet to the ground.
He sustained a broken arm and various other injuries.

Lynham retained O’Brien to bring suit in the matter and O’Brien did so against the Dave Mathews Band. While the actual
identity of the “band” was hard to determine, O’Brien did so and filed suit against the Dave Mathews Band – actually incorporated
as of March 11, 1992 – at Docket No. GD-12-11552. The Band filed Preliminary Objections which were overruled, on December
9, 2013.

Lynham, apparently dissatisfied with O’Brien’s services discharged him and hired present counsel who believes that O’Brien
was negligent in not bringing suit against other entities as well. Present counsel entered his appearance on August 14, 2014 and
praeciped for a Writ of Summons on July 18, 2014. One year later, on July 23, 2015, Lynham filed his initial Complaint and alleged
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negligence by O’Brien in failing to sue the Band and/or get their correct name as well as failing to sue other parties.
Preliminary Objections were filed to that Complaint and an Amended Complaint was filed on October 29, 2015 to which

Preliminary Objections were again filed.
I heard Argument on those Preliminary Objections and on January 28, 2016 I entered the following order:

AND NOW, this 28th day of January, 2016, upon consideration of the foregoing Preliminary Objections to the Amended
Complaint filed on behalf of defendants Stephen J. O’Brien and Kenneth Robert Brannigan, III, and upon briefing and
oral argument, it is hereby ORDERED that:

the Preliminary Objections are granted and:

(1) the Band Claim (Section B, ¶¶ 36-44, as incorporated into Counts I and II of the Amended Complaint) is dismissed
with prejudice;

(2) plaintiff ’s allegations contained in Paragraph 56(a)-(c) and (k)-(l) of the Amended Complaint are hereby stricken;

(3) plaintiff ’s claims for interest and costs of suit contained in the ad damnum clauses of Count I and II of the
Amended Complaint are hereby stricken; and

(4) plaintiff shall, within twenty (20) days, file a Second Amended Complaint as to the Other Party Claims (Section C,
¶¶ 45-54, as incorporated into Counts I and II of the Amended Complaint) setting forth with factual specificity and in
a non-speculative manner:

(a) the full name and address of each “other” person or entity that plaintiff contends should have been sued by
attorney-defendants in the Underlying Action (No. GD-12-11552); and

(b) the precise, detailed facts which would have supported a judgment in plaintiff ’s favor against each “other” person
or entity so identified, including identifying and describing: (i) each person’s or entity’s duties owed (contractual or
otherwise), (ii) how each of their respective duties were breached, and (iii) how their respective breach or breaches
resulted in plaintiff ’s claimed injuries from his fall.

On February 24, 2016, O’Brien filed the instant Motion for Judgment of Non Pros as a result of Lynham’s failure to comply with
my January 28, 2016 Order. Thereafter a Second Amended Complaint was filed on February 29, 2016 to which Preliminary
Objections were filed. First, O’Brien claimed that Lynham has directly violated my Order of Court by failing to file the Second
Amended Complaint within the time period imposed by my Order. Additionally, Lynham’s Second Amended Complaint violated
Section 4(a) and (b) of my January 28, 2016 Order by failing to provide the information that I Ordered regarding the “Other Party
Claims”. Paragraph 38 of the Second Amended Complaint refers to “many other parties and entities”. Finally, on April 7, 2016,
Lynham filed a Third Amended Complaint to which Preliminary Objections were also filed. Lynham’s Third Amended Complaint
complied with my January 28, 2016 Order by identifying four entities that he claims should have been sued with the Band in the
underlying action. As pointed out by O’Brien in the Preliminary Objections, this compliance comes 50 days beyond my original
deadline. Pennsylvania law supports a trial court’s decision to dismiss a lawsuit for failure to comply with a court’s order to
timely file an amended pleading. However, Lynham has complied. Pennsylvania law also states that preliminary objections should
be sustained only in cases that are clear and free from doubt. Bower v. Bower. 611 A.2d 181, 182 (Pa. 1992). In ruling on whether
preliminary objections were properly sustained, an appellate court must determine whether it is clear from doubt from all the facts
pleaded that the pleader will be unable to prove facts legally sufficient to establish a right to relief. Commonwealth v. Labor
Relations Board, 681 A.2d 157, 159 (Pa. 1996). Therefore, the Preliminary Objections to both the Second Amended Complaint and
the Preliminary Objections to the Third Amended Complaint are overruled and O’Brien’s Motion for Judgment of Non Pros
is denied.
Answer in 30 days.

At Argument I recall Plaintiff ’s Counsel sharing his philosophy for bringing a Plaintiff ’s lawsuit; “sue everybody under the sun
and sort’em out later”.

I hardly endorse this viewpoint and Counsel’s philosophy seems to ignore the necessity for factual support for allegations made.
My initial inclination was to dismiss these extraneous parties and allegations made, but I relented because of Bower, supra.

SO ORDERED,
/s/O’Reilly, J.

September 15, 2016

Commonwealth of Pennsylvania v.
Kyland Napper

Criminal Appeal—PCRA—Waiver—Timeliness—RRRI—Newly Discovered Fact

A defendant’s PCRA petition is untimely even though it was filed within 60 days of an acquittal on other charges – which was
sole basis for denial of RRRI status.

No. CC 201210388, 201316131. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 21, 2016.

OPINION
Appellant, Kyland Napper, appeals the April 19, 2016 Order of Court which dismissed his Post-Conviction Relief Act (“PCRA”)

Petition. On November 13, 2015, Appellant filed “Motion to Correct Sentence,” which this Court denied on November 30, 2015.
On December 11, 2015, Appellant filed a Motion to Reconsider, which this Court determined to be a PCRA Petition. On March 11,
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2016, the Commonwealth filed its Answer and on April 19, 2016, this Court dismissed the Petition without a hearing. Appellant filed
a Notice of Appeal on May 19, 2016 and a Concise Statement of Errors Complained of on Appeal on June 22, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises two issues on appeal. Appellant alleges that this Court erred in finding the PCRA Petition untimely filed when

it was filed within sixty days of his acquittal on other charges. Appellant further alleges that this Court erred in failing to find that
he is serving an illegal sentence in that he is RRRI1 eligible. (Concise Statement of Errors Complained of on Appeal, at 4).

DISCUSSION
Before addressing the merits of the issues raised, Appellant must establish that his PCRA petition is timely filed. 42 Pa.C.S.

§ 9545(b). “A PCRA petition, including a second or subsequent petition, shall be filed within one year of the date the underlying
judgment becomes final.” Commonwealth v. Brown, 111 A.3d 171, 175 (Pa. Super. 2015). The “one-year limitation is a jurisdictional
rule that precludes consideration of the merits of any untimely PCRA petition, and it is strictly enforced in all cases, including
death penalty appeals.” Whitney v. Horn, 280 F.3d 240, 251 (3d Cir. 2002). “A judgment is deemed final at the conclusion of direct
review, including discretionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the
expiration of time for seeking the review.” Commonwealth v. Brown. 111 A.3d at 175 (see 42 Pa.C.S. § 9545 (b) (3)).

Appellant pled guilty on June 30, 2014 for various crimes related to drug dealing, and was sentenced the same day to an
aggregate of 5-10 years incarceration. Appellant did not file a direct appeal. As a result, Appellant’s judgment of sentence became
final on July 30, 2014, and he had until July 30, 2015 to file a timely PCRA petition. Appellant filed his untimely Motion to Correct
Sentence on November 13, 2015, and his untimely Motion to Reconsider on December 11, 2015.

Three statutory exceptions to the timeliness provisions allow for limited circumstances under which the late filing of a petition
will be excused. Commonwealth v. Brown, 111 A.3d at 175 (see 42 Pa.C.S. 9545 (b) (1) (i-iii). Appellant’s argument is predicated
upon the second exception of newly-discovered evidence. 42 Pa.C.S. § 9545 (b) (1) (ii). “To invoke this exception, [Appellant] must
allege and prove that the facts upon which the claim is predicated were unknown to [Appellant] and could not have been
ascertained by the exercise of due diligence.” Commonwealth v. Brown, 111 A.3d at 175-176 (see 42 Pa.C.S. § 9545 (b) (1) (ii)).
Additionally, Appellant “must present his claimed exception within 60 days of the date the claim could have first been presented.”
Id. at 176 (see 42 Pa.C.S. § 9545 (b) (2)).

Appellant failed to sufficiently allege and prove the newly-discovered evidence exception. Appellant claims that his acquittal
on other charges in another county, which was the sole barrier to him receiving a RRRI sentence, was a new fact under § 9545 (b)
(1) (ii), entitling him to a resentencing hearing. Appellant is incorrect on the law. “[S]ubsequent decisional law does not amount
to a new ‘fact’ under § 9545 (b) (1) (ii) of the PCRA.” Commonwealth v. Watts, 23 A.3d 980, 987 (Pa. 2011). An in-court ruling or
published opinion is law, and not a fact for PCRA purposes. Id. at 986-987. Since the dismissal is not a new fact, Appellant is not
eligible for relief under the PCRA.

“When a PCRA petition is not filed within one year of the expiration of direct review, or is ineligible for one of the limited
exceptions or entitled to one of the exceptions but not filed within 60 days of the date the claim could have first been brought, the
PCRA court has no power to address the substantive merits of the [Appellant]’s PCRA claims.” Commonwealth v. Brown, 111 A.3d
at 176 (citing Commonwealth v. Gamboa-Taylor, 753 A.2d 780, 783 (Pa. 2000). This Court found that the PCRA petition is time-
barred pursuant to 42 Pa.C.S. § 9545 (b) and Appellant did not establish that any exception to the timeliness requirement applies.
Therefore, this Court has no jurisdiction over the substantive issues raised by Appellant.2

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Recidivism Risk Reduction Incentive.
2 This Court notes that Appellant would be entitled to a RRRI sentence if he was eligible for resentencing, as the other criminal
matter has been resolved. However, Appellant incorrectly asserts that his sentence is illegal. At the time of sentencing, this Court
sentenced Appellant legally, as Appellant was not RRRI-eligible at the time of sentencing. Appellant did not become RRRI-
eligible until well after the thirty days this Court had to modify its order. 42 Pa.C.S. § 5505. Therefore, a PCRA Petition was
Appellant’s only avenue for relief. As Appellant was unable to establish an exception to his untimely Petition, as explained above,
this Court did not err in dismissing his Petition.

Commonwealth of Pennsylvania v.
John Jae

Criminal Appeal—Guilty Plea—PCRA—Waiver—Child Porn—Pro Se Litigant

Pro se defendant’s failure to file a Pa.R.A.P. 1925 statement in Department of Court Records causes waiver of all issues on appeal.

No. CC 201115145. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 29, 2016.

OPINION
On April 25, 2012, Appellant, John Jae, pled guilty to one count of possession of Child Pornography.1 In exchange for his guilty

plea, the Commonwealth agreed to waive any mandatory sentences that may be triggered as a consequence of his plea.2 This Court
sentenced Appellant on July 12, 2012, in accordance with the plea agreement, to three to twenty-five years incarceration with ten
years of consecutive. Appellant did not file a Post-Sentence Motion or direct appeal. On June 30, 2013, Appellant filed pro se, a Post
Conviction Relief Act Petition (PCRA), requesting that his Post-Sentence and appellate rights be reinstated and to represent
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himself at subsequent proceedings. This PCRA was granted on July 24, 2013 and standby counsel was appointed on August 2, 2013.
Next, Appellant filed a Post-Sentence Motion which was denied on October 1, 2013. Appellant filed a pro se Notice of Appeal on

October 24, 2013 and a Concise Statement of Errors Complained of on Appeal on November 19, 2013. This Court issued its Opinion
on November 26, 2013. The Superior Court of Pennsylvania vacated the judgment of sentence on March 23, 2015, and remanded
for resentencing.3 On May 7, 2015, this Court resentenced Appellant to three and one half to seven years incarceration. Appellant,
pro se, filed a direct appeal but withdrew it on October 26, 2015.

Appellant, again pro se, filed his second PCRA Petition on March 14, 2016. This Court dismissed the Petition on June 17, 2016.
On July 11, 2016, Appellant filed a Notice of Appeal.

ERRORS COMPLAINED OF ON APPEAL
Appellant has failed to file a Concise Statement of Errors Alleged on Appeal with the Department of Court Records. Appellant

instead mailed a statement directly to this Court, which this Court received on August 8, 2016. This document list eight allegations
of error related to the dismissal of the PCRA Petition.

DISCUSSION
Before this Court can reach the merits of Appellant’s issues, it must first determine the consequences of Appellant’s failure to

file a Concise Statement of Errors with the Department of Records.

As a preliminary matter, however, we observe that to preserve claims for appellate review, “appellants must comply
whenever the trial court orders them to file a Statement of [Errors] Complained of on Appeal pursuant to [Rule] 1925.
[As a general rule, a]ny issues not raised in a [Rule] 1925(b) statement will be deemed waived.”

Commonwealth v. Castillo, 403, 888 A.2d 775, 780 (Pa. 2005) (quoting Commonwealth v. Lord, 719 A.2d 306, 309 (Pa. 1998)).
Pennsylvania Rules of Appellate Procedure, Rule 1925(b) provides in relevant part:

Rule 1925. Opinions in Support of Order

* * *

(b) Direction to file statement of errors complained of on appeal; instructions to the appellant and the trial court.—If the
judge entering the order giving rise to the notice of appeal (“judge”) desires clarification of the errors complained of on
appeal, the judge may enter an order directing the appellant to file of record in the trial court and serve on the judge a
concise statement of the errors complained of on appeal (“Statement”).

(1) Filing and service.—Appellant shall file of record the Statement and concurrently shall serve the judge. Filing of
record and service on the judge shall be in person or by mail as provided in Pa.R.A.P. 121(a) and shall be complete on
mailing if appellant obtains a United States Postal Service Form 3817, Certificate of Mailing, or other similar United
States Postal Service form from which the date of deposit can be verified in compliance with the requirements set forth
in Pa.R.A.P. 1112(c). Service on parties shall be concurrent with filing and shall be by any means of service specified
under Pa.R.A.P. 121(c).

(2) Time for filing and service.—The judge shall allow the appellant at least 21 days from the date of the order’s entry on
the docket for the filing and service of the Statement. Upon application of the appellant and for good cause shown, the
judge may enlarge the time period initially specified or permit an amended or supplemental Statement to be filed. Good
cause includes, but is not limited to, delay in the production of a transcript necessary to develop the Statement so long as
the delay is not attributable to a lack of diligence in ordering or paying for such transcript by the party or counsel on
appeal. In extraordinary circumstances, the judge may allow for the filing of a Statement or amended or supplemental
Statement nunc pro tunc.

(3) Contents of order.—The judge’s order directing the filing and service of a Statement shall specify:
(i) the number of days after the date of entry of the judge’s order within which the appellant must file and serve the
Statement;
(ii) that the Statement shall be filed of record;
(iii) that the Statement shall be served on the judge pursuant to paragraph (b)(1);
(iv) that any issue not properly included in the Statement timely filed and served pursuant to subdivision (b) shall be
deemed waived.

Pa.R.A.P. 1925(b)(1)–(3).

The Superior Court of Pennsylvania recently addressed the ramifications of a pro se litigant failing to timely file her Rule
1925(b) statement and concluded that her issues on appeal were waived. Commonwealth v. Wright, 2016 WL 6439894, at *3–4
(Pa.Super. 2016).

Instantly, Appellant did and continues to proceed pro se in this summary case. Appellant filed a pro se notice of appeal
on January 13, 2016. On February 2, 2016, Appellant filed her Superior Court Criminal Docketing Statement and attached
a document entitled “Issue(s) to be Raised.” The court ordered Appellant on February 10, 2016, to file of record and serve
on the judge and the Commonwealth a Rule 1925(b) statement within twenty-one days. See Pa.R.A.P. 1925(b)(3)(i)–(iii).
The court’s order also stated that any issue not raised in the Rule 1925(b) statement would be deemed waived. See
Pa.R.A.P. 1925(b)(3)(iv). Thus, the court’s order triggered Appellant’s obligation to file her statement of record and serve
it on the trial court and the Commonwealth by March 2, 2016. See id. On Friday, March 4, 2016, Appellant filed a pro se
Rule 1925(b) statement in this Court that differed from the Superior Court Criminal Docketing Statement and attached
“Issue(s) to be Raised” she had previously filed. Appellant later filed another Rule 1925(b) statement in the trial court
on April 13, 2016. Nothing in the record indicates Appellant served a copy of either Rule 1925(b) statement on the trial
court and the Commonwealth. Moreover, Appellant appeared pro se throughout her summary case, so she alone was
responsible for filing her court-ordered Rule 1925(b) statement in a timely manner. Appellant failed to comply with the
Rule 1925(b) order. Therefore, she waived her issues on appeal.
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Id.While Wright relates to a pro se individual who has failed to serve the trial court a Rule 1925(b) statement and Appellant served
this Court but failed to file his statement, the analysis is similar in that both pro se litigants failed to comply with Rule 1925(b).
Rule 1925(b) requires both filing and service on the Court. As Appellant has failed to file his Statement, his allegations or error
are waived.4

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 6312.
2 As a conviction in this case is Appellant’s “third strike,” he would have been subject to a mandatory lifetime sentence pursuant
to 18 PA.C.S. § 9718.2 (a) (2).
3 Prior to resentencing, on March 31, 2014, this Court conducted a Grazier hearing and determined that Appellant met the criteria
to act as his own counsel.
4 Had this Court reached the issues Appellant attempted to raise, it would have found them meritless. Appellant’s frivolous claims
include objection to the imposition of mandatory court costs, claims of unlawful plea inducement not supported in the record, and
illegal sentence claims which are also not supported in the record.

Commonwealth of Pennsylvania v.
Michael Ellis

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Suppression—Prosecutorial Misconduct—
Failure to Call Witnesses—Brady Violation—Officer Personnel File

Counsel is not ineffective when he had a reasonable trial strategy for failing to call witnesses who only marginally
corroborated the defendant’s story.

No. CC 201203801. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 21, 2016.

OPINION
Appellant, Michael Ellis, appeals the Order of Court which dismissed his Post-Conviction Relief Act (PCRA) Petition. On July

1, 2015, Appellant filed a pro se Petition for Post Conviction Relief.1 Appointed counsel filed an Amended PCRA Petition on March
21, 2016. On April 7, 2016, the Commonwealth filed its Answer and on April 29, 2016, this Court dismissed the Petition without a
hearing. Appellant filed a Notice of Appeal on May 19, 2016 and a Concise Statement of Errors Complained of on Appeal on June
20, 2016.

MATTERS COMPLAINED OF ON APPEAL
In his Concise Statement Appellant raises four issues on appeal. Appellant alleges that this Court erred in not finding trial counsel

ineffective for failing to call Officer Jeffrey Labella and EMT Jill Fox in support of his suppression motion. Next, Appellant claims
that this Court erred in not finding trial counsel ineffective for failing to object to the Assistant District Attorney (“ADA’”)
exaggerating a distance during the Commonwealth’s opening statement. Appellant further alleges that this Court erred in failing
to find that the Commonwealth had committed a Brady violation. Lastly, Appellant alleges that this Court erred in failing to find as
exculpatory evidence the civil trial testimony of Officer Labella and EMT Fox. (Concise Statement of Errors Complained of on
Appeal, at 2-3).

DISCUSSION
Appellant alleges that trial counsel was ineffective for failing to call Officer Jeffrey Labella and EMT Jill Fox in support of his

suppression motion. The test for ineffective assistance of counsel is whether the underlying claim is of arguable merit; counsel’s
performance lacked a reasonable basis; and the ineffectiveness of counsel caused him prejudice. Commonwealth v. Williams, 899
A.2d 1060, 1063 (Pa. 2006). Prejudice is established if “there is a reasonable probability that the outcome of the proceedings would
have been different but for counsel’s ineffectiveness.” Commonwealth v. Chmiel, 30 A.3d 1111, 1127-1128 (Pa. 2011).

Failure to call a witness may constitute ineffective assistance if trial counsel had no reasonable basis to refrain from calling the
witness. Commonwealth v. Cross, 634 A.2d 173, 175 (Pa. 1993). To establish ineffectiveness, Appellant must establish that the
witness was available and willing to testify at trial, that counsel knew or should have known about the witness, and the absence of
the witness prejudiced Appellant and denied him a fair trial. Commonwealth v. Fletcher, 750 A.2d 262, 275 (Pa. 2000).

If Officer Labella had testified, he may have confirmed that Appellant refused the initial blood draw in the ambulance.
However, he also may have directly contradicted Appellant’s testimony about police officers having beaten Appellant and held him
down to take his blood without his consent. Fox would also likely testify that Appellant refused a blood draw in the ambulance. She
also likely would deny attempting to take Appellant’s blood without his consent. In addition, neither Officer Labella nor Fox were
present at the hospital where the disputed blood draw occurred. Therefore, the proposed testimony marginally corroborated
Appellant’s refusal to submit to a blood draw in the ambulance, but would not shed additional light on the blood draw at the
hospital and may have adversely affected Appellant’s assertion that he was beaten and held down in the ambulance. Therefore, it
was a reasonable trial strategy to not call these witnesses and trial counsel’s decision to not use them at the suppression hearing
does not constitute ineffective assistance.

Next, Appellant alleges that trial counsel was ineffective for failing to object to the Commonwealth’s opening statement, which
included a remark that the police pursued Appellant for “almost three miles,” when in fact the distance was approximately one
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mile. Appellant alleges this mischaracterization of distance constituted prosecutorial misconduct. Not every improper remark
requires a new trial, and the benchmark for misconduct is the fairness or the trial, not the culpability of the prosecutor.
Commonwealth v. Riveria, 108 A.3d 779 (Pa. 2014). “[C]omments by a prosecutor constitute reversible error where their unavoid-
able effect is to prejudice the jury, forming in the jurors’ minds a fixed bias and hostility toward the defendant such that they could
not weigh the evidence objectively and render a fair verdict.” Commonwealth v. Hutchinson, 25 A.3d 277, 307 (Pa. 2011). The
Commonwealth witnesses did not support the distance estimate made by the prosecutor in opening statements, a fact which could
cause the jury to look at the arguments of the prosecutor less favorably. Furthermore, this Court gave the standard jury
instruction to the jury that the statements and arguments of counsel are not evidence and not to be considered by the jury as
such. (TT 17-18) Juries are presumed to follow the Court’s instructions. Commonwealth v. Brown, 786 A.2d 961, 971 (Pa. 2001).
Additionally, whether Appellant fled police for one mile or three is of no moment. An exaggeration of a fact which does not relate
to an element of any of the offenses does not establish a reasonable probability that the outcome of the proceedings would change.

Turning to Appellant’s next allegation, Appellant alleges that the Commonwealth violated Brady v. Maryland, 373 U.S. 83
(1963), by failing to disclose a transcript of an interview of Officer Labella by the Office of Municipal Investigation. The transcript
related to a police internal affairs investigation, and was part of the Officer’s personnel file but not the criminal investigation file.
Appellant is not entitled to a complete review of an Officer’s personnel file in the hopes of discovering exculpatory information.
Commonwealth v. Mejia-Arias, 734 A.2d 870, 876 (Pa. Super. 1999). If Appellant’s counsel had specifically requested this document,
which he did not, he would have to demonstrate a reasonable basis for the request which is likely to produce admissible evidence.
Id. Additionally, this Court questions the relevancy of the transcript, as Officer Labella was available to testify at the suppression
hearing and was not called, and he testified at trial but was not asked about any statements made by Appellant regarding consent
to a blood draw. Furthermore, as stated above, the relevant inquiry at suppression was the period of time at the hospital, not while
Appellant was in the ambulance. Since Appellant did not request the document, and has not established that it would be admis-
sible evidence, no Brady violation occurred and this Court did not err in denying Appellant’s PCRA as it relates to this issue.

Lastly, Appellant alleges that this Court erred in failing to find as exculpatory evidence the civil trial testimony of Officer
Labella and EMT Fox. As previously stated, Fox and Officer Labella were not present at the hospital where Appellant’s blood was
drawn. They can only corroborate Appellant’s testimony that he refused consent in the ambulance, a fact which was not in dispute.
Therefore, their testimony does not constitute critical exculpatory evidence and this Court did not err in failing to grant a new trial
on the basis of that testimony.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 For additional procedural history and a summary of the relevant facts of the case, see Commonwealth v. Ellis, 1560 WDA 2013,
at 1-3 (December 18, 2014).
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Commonwealth of Pennsylvania v.
Ashanti Montgomery

Criminal Appeal—Homicide—Self-Defense—Severance of Charges

Joinder of informations for two homicides was proper because they were both done with a distinctive weapon
and defendant confessed to both of them.

No. CC 201303483, 201503231. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—November 9, 2016.

OPINION
The Defendant has appealed from the judgment of sentence entered by this Court on February 3, 2016. However, a review of

the record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of
sentence should be affirmed.
The Defendant was charged at CC 201303483 with Criminal Homicide,1 Criminal Conspiracy2 and Violations of the Uniform

Firearms Act: Possession of a Firearm with an Altered Manufacturer’s Number;3 Carrying a Firearm Without a License;4 and
Persons Not to Possess Firearms5 in relation to the January 10 2013 death of Deondre Pace. He was also charged at CC 201503231
with Criminal Homicide6 and Violations of the Uniform Firearms Act: Carrying a Firearm Without a License;7 Persons Not to
Possess Firearms;8 and Possession of a Firearm with an Altered Manufacturer’s Number9 in relation to the January 13, 2013 death
of Lou Auer. Prior to trial, the Criminal Conspiracy charge at CC 201303483 was withdrawn by the Commonwealth and the Persons
Not to Possess charges at both informations were severed. At the conclusion of the Commonwealth’s case, the Defendant’s Motions
for Judgment of Acquittal were granted as to Second-Degree Murder and Involuntary Manslaughter at both cases and also to
Voluntary Manslaughter on the Deondre Pace matter. The jury found the Defendant not guilty of Possession of a Firearm with an
Altered Manufacturer’s Number at CC 201303483, and guilty of First-Degree Murder at both cases as well as all remaining
charges. The Defendant appeared before this Court on February 3, 2016 and was sentenced to two (2) concurrent terms of life
imprisonment. Timely Post-Sentence Motions were filed and were denied on June 9, 2016. This appeal followed.
Briefly, the evidence presented at trial established that on January 10, 2013, the Defendant was hanging out with his cousin,

Marshall Addison, when the two decided to go buy marijuana from Addison’s dealer. While Addison parked the car, the Defendant
walked ahead and Addison lost sight of him. When he finally caught up to the Defendant at the intersection of Beltzhoover Avenue
and Climax Street, the Defendant had a gun pointed at Deondre Pace. Pace’s companion, Johvian Everett, was urging the
Defendant to calm down, but the Defendant fired a shot. When Pace fell to the ground, the Defendant moved over him and fired
additional shots. Pace suffered a total of three (3) gunshot wounds to his upper chest, his abdomen and arm and was later
pronounced dead at Mercy Hospital. It was later discovered that the Defendant and Pace had an ongoing dispute over a gun
exchange that occurred the previous year. The two had made an agreement to trade a shotgun and a pistol, but Pace had given the
Defendant a starter gun instead.
Three (3) days later, on January 13, 2013, the Defendant was with his friends J.R. and “Rell” at his apartment building on North

Negley Avenue in the East Liberty section of the City of Pittsburgh, when he encountered another building resident, Lou Auer, who
was selling pills. J.R. left and returned with some crack, which they gave Auer in exchange for his pills. Later that evening the
Defendant’s girlfriend called him to say that a man was banging on the apartment door screaming “you burned me”. The Defendant
returned to the apartment with his friends, got the gun he used to kill Deondre Pace from the closet and then began to walk around
the apartment complex looking for the man. Eventually they encountered Auer in the courtyard of the complex. Auer pulled out a
knife and lunged at J.R. The Defendant pulled his gun and told Auer to drop the knife. When Auer swung again at J.R., the
Defendant shot him in the chest. The Defendant was observed holding a gun and then fleeing by a resident of the building. K9
Officer Bogert was called to the scene and led officers to the gun, which was hidden nearby in a pile of leaves. Its serial numbers
had been obliterated. Forensic testing determined that the gun found by K9 Officer Bogert fired the fatal shots in both killings.
Shortly after the shooting, the Defendant called Addison and told him he had “just caught another body”, meaning that he had
killed another person, and detailed the circumstances which led to the killing.
The Defendant was subsequently arrested and gave a recorded statement confessing to both killings. 
On appeal, the Defendant raises several claims of error, which are addressed as follows:

1. Severance
Initially, the Defendant argues that this Court erred in denying his Motion to Sever the informations as the killings occurred on

different dates with different witnesses and evidence in each. This claim is meritless.
The joinder of informations is controlled by Rule 582 of the Pennsylvania Rules of Criminal Procedure which states, in relevant

part:

Rule 582. Joinder – Trial of Separate Indictments or Informations

(A) Standards

(1) Offenses charged in separate indictments or informations may be tried together if:

(a) the evidence of each of the offenses would be admissible in a separate trial for the other and is capable of
separation by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or transaction.

Pa.R.Crim.Pro. 582.

“A motion for severance is addressed to the sound discretion of the trial court, and…its decision will not be disturbed absent a
manifest abuse of discretion. The critical consideration is whether the appellant was prejudiced by the trial court’s decision not to
sever. The appellant bears the burden of establishing such prejudice.” Commonwealth v. Page, 59 A.3d 1118, 1133 (Pa.Super. 2013).
“Evidence of distinct crimes…is admissible…to show a common plan, scheme or design embracing commission of multiple crimes,
or to establish the identity of the perpetrator, so long as proof of one crime tends to prove the others… This will be true when there
are shared similarities in the details of each crime.” Commonwealth v. Keaton, 729 A.2d 529, 537 (Pa. 1999). 
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Our Supreme Court addressed an almost identical situation in Commonwealth v. Cousar, 928 A.2d 1025 (Pa. 2007). In Cousar,
the defendant was charged with two counts of criminal homicide in relation to incidents that occurred three (3) weeks apart.
Forensic testing determined that the same gun was used in both killings. The Court acknowledged a risk of prejudice from trying
the two cases together, but noted the need to balance the prejudicial effect against the probative value of the common evidence and
ultimately concluded that the probative value outweighed the potential for prejudice. It stated: “We acknowledge the potential for
prejudice from consolidation, as the evidence tying Appellant to one of the murders could have affected the jury’s consideration
of whether Appellant was guilty of the other one… In determining whether other-crimes evidence is admissible, however, the trial
court must balance this type of potential prejudice against the probative value of the evidence in question… Here, as explained
above, the evidence was very probative, and thus , it would not be unreasonable to conclude that its probative value outweighed
the potential for such prejudice.” Commonwealth v. Cousar, 928 A.2d 1025, 1038 (Pa. 2007).
Here the balancing test clearly weighed in favor of consolidation. The weapon used in both killings was distinctive, in that it

was a 9 mm gun used with .380 caliber bullets. This is a critical piece of evidence linking the killings to the same shooter and,
since the gun was seen in the Defendant’s possession when Lou Auer was killed and recovered thereafter, identifying the
Defendant as the shooter. However, the potential for prejudice is significantly less in this case, insofar as the killing of Deondre
Pace was captured on surveillance video and witnessed by Marshall Addison, who identified the Defendant as the shooter at trial,
and that the Defendant confessed to both killings to Addison and, later, to homicide detectives once he was arrested. Although
counsel denied that the Defendant shot Deondre Pace in his closing argument, the Defendant made no serious challenge to
identity. Given the eyewitness testimony of Marshall Addison as well as the Defendant’s own confession, the danger of poten-
tial prejudice from trying the two cases together was clearly outweighed by the probative value of the common evidence of the
distinctive weapon. This Court balanced the competing interests and appropriately determined that the probative value of the
common evidence outweighed its prejudicial effect. This Court did not err in denying the Defendant’s Motion to Sever. This
claim must fail.

2. Failure to Disprove Self-Defense
The Defendant also argues that the Commonwealth failed to disprove his claim of self-defense in the Lou Auer killing. A review

of the record reveals that the defendant violated his duty to retreat and thus was not entitled to a defense of self-defense.
At trial, the Defendant presented a defense of self-defense, though it was entirely developed through cross-examination and

his attorney’s argument. The defense argued that Lou Auer threatened the Defendant with a knife and the Defendant shot him in
self-defense. As proof of this defense, counsel pointed to the knife found by Auer’s body. However, as the Commonwealth noted,
the gun used by the Defendant had its serial numbers obliterated.

Pennsylvania’s law regarding the use of force in self-defense is found in Section 505 of the Crimes Code. That statute states:

§505. Use of force in self-protection

(a) Use of force justifiable for protection of the person. – The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use
of unlawful force by such other person on the present occasion. 

(b) Limitations on justifying necessity for use of force. - …

… (2) The use of deadly force is not justifiable under this section unless the actor believes that such force is necessary
to protect himself against death, serious bodily injury, kidnapping or sexual intercourse compelled by force or threat;
nor is it justifiable if:

(i) the actor, with the intent of causing death or serious bodily injury, provoked the use of force against himself
in the same encounter; or

(ii) the actor knows that he can avoid the necessity of using such force with complete safety by retreating, except 
the actor is not obliged to retreat from his dwelling or place of work, unless he was the initial aggressor or is
assailed in his place of work by another person whose place of work the actor knows it to be.

… (2.3) An actor who is not engaged in criminal activity, who is not in illegal possession of a firearm and who is
attacked in any place where the actor would have a duty to retreat under paragraph (2)(ii) has no duty to retreat and
has the right to stand his ground and use force, including deadly force, if:

(i) the actor has a right to be in the place where he was attacked;

(ii) the actor believes it is immediately necessary to do so to protect himself against death, serious bodily injury,
kidnapping or sexual intercourse by force or threat; and

(iii) the person against whom the force is used displays or otherwise uses:

(A) a firearm or replica of a firearm as defined in 42 Pa.C.S. §9712 (relating to sentences for offenses
committed with firearms); or

(B) any other weapon readily or apparently capable of lethal use.

18 Pa.C.S.A. §505.

“To prevail on a justification defense, there must be evidence that the defendant ‘(a)… reasonably believed that he was in
imminent danger of death or serious bodily injury and that it was necessary to use … force against the victim to prevent such harm;
(b) that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that the [defendant]
did not violate any duty to retreat’… ‘The Commonwealth sustains its burden [of disproving self-defense] if it proves any of the
following: that the slayer was not free from fault in provoking or continuing the difficulty which resulted in the slaying; that the
slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm and that it was necessary to kill
in order to save [himself] therefrom; or that the slayer violated a duty to retreat or avoid the danger.’” Commonwealth v.
Sepulveda, 55 A.3d 1108, 1124 (Pa. 2012).
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As discussed above, the gun used in both killings was recovered shortly after the Lou Auer killing by K9 Officer Bogert.
Subsequent examination and forensic testing of that gun revealed that its serial numbers had been obliterated and were raised only
with a chemical process. The Defendant was charged with and convicted of a Violation of the Uniform Firearms Act - namely
Possession of a Firearm with an Altered Manufacturer’s Number relating to the Auer killing. Because the Defendant was in
possession of an illegal firearm during the altercation with Auer, he was not entitled to the benefit of the stand your ground
provisions of the self-defense statute and had a duty to retreat. The evidence presented at trial established that the killing occurred
in the courtyard of the apartment complex, which was described as an octagonal grassy area bordered by a sidewalk (Trial
Transcript, p. 231). Due to his illegal possession of a firearm with an obliterated serial number, the Defendant was not entitled to
stand his ground and had a duty to retreat. By his own admission, he did not retreat but rather raised his illegal firearm and shot
Auer twice - once in the chest and once in the face. The evidence presented by the Commonwealth was more than sufficient to
disprove the defense of self-defense. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on February 3, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: November 9, 2016

1 18 Pa.C.S.A. §2501(a)
2 18 Pa.C.S.A. §903(a)(1)
3 18 Pa.C.S.A. §6110.2
4 18 Pa.C.S.A. §6106(a)(1)
5 18 Pa.C.S.A. §6105(c)
6 18 Pa.C.S.A. §2501(a)
7 18 Pa.C.S.A. §6106(a)(1)
8 18 Pa.C.S.A. §6105(c)
9 18 Pa.C.S.A. §6110.2

Commonwealth of Pennsylvania v.
Terry Collins

Criminal Appeal—Sufficiency—Intent—Weight of the Evidence—Sentencing (Discretionary Aspects)—Sole Custody Rule—Mistrial

Defendant was the only adult in charge of autistic daughter who was severely burned; under sole custody rule,
the evidence is sufficient.

No. CC 201416616. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—November 10, 2016.

OPINION
The Defendant has appealed from the judgment of sentence entered by this Court on March 3, 2016. However, a review of the

record reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence
should be affirmed.
The Defendant was charged with two (2) counts of Aggravated Assault1 and one (1) count of Endangering the Welfare of a Child

(Course of Conduct).2 He was tried before a jury from September 17-22, 2015, and at the conclusion of trial, the jury found the
Defendant not guilty of one (1) count of Aggravated Assault and guilty of the remaining counts. He appeared before this Court on
February 4, 2016 and was sentenced to a term of imprisonment of eight (8) to 16 years. Timely Post-Sentence Motions were filed
and after determining that the sentence exceeded the guideline ranges, this Court granted post-sentence relief in the form of a
resentencing hearing. The resenting hearing was held on March 3, 2016, at which time the Defendant was sentenced to a term
of imprisonment of five (5) to 10 years. Timely Post-Sentence Motions were filed and were denied on May 4, 2016. This appeal
followed.

On appeal, the Defendant raises a number of claims which are addressed as follows:

1. Sufficiency of the Evidence
Initially the Defendant argues that the evidence was insufficient to support the convictions for Aggravated Assault and

Endangering the Welfare of a Child. Specifically, he avers that the Commonwealth failed to establish the intent necessary for each
crime. A review of the record demonstrates that these claims are meritless.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt… [An appellate court] may not weigh the evidence and substitute [its]
judgment for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude
every possibility of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is
so weak and inconclusive that as a matter of law no probability of fact may drawn from the combined circumstances…
Furthermore, the Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by
means of wholly circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).
Our Crimes Code defines Aggravated Assault and Endangering the Welfare of a Child as follows:
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§2702. Aggravated assault

(a) Offense defined. - A person is guilty of aggravated assault if he:

…(8) attempts to cause or intentionally, knowingly or recklessly causes bodily injury to a child less than six years of
age by a person 18 years of age or older;

18 Pa.C.S.A. §2702.

and

§4304. Endangering welfare of children

(a) Offense defined. – 

(1) A parent, guardian or other person supervising the welfare of a child under 18 years of age, or a person that
employs or supervises such a person, commits an offense if he knowingly endangers the welfare of the child by
violating a duty of care, protection or support.

18 Pa.C.S.A. §4304.

Briefly, the evidence presented at trial established that the Defendant and his girlfriend, Nicole Carson, are the parents of
Destiny (then 9 years old) and Dynasty Bey (then 5 years old). Carson worked full-time and the Defendant cared for the children.
Dynasty had been previously diagnosed as autistic, and at the time of the events in question, she was completely non-verbal and
had not yet been potty-trained.
On October 28, 2014, the Pittsburgh Police were called to the Defendant’s residence on Oakwood Road by the paramedics, who

had responded to a 911 call for a child suffering burns. By the time the police arrived, Dynasty was already in an ambulance and
was being attended to by the paramedics. She was transported to the burn unit of Mercy Hospital, where it was determined that
she had suffered second and third degree burns over 20% of her body. Dynasty underwent two (2) skin graft surgeries and suffered
permanent scarring as a result. The burns were noted to be on her trunk and back and were symmetrical with very clear lines of
demarcation, but with no burns on Dynasty’s hands or feet. Given the pattern of the burns, Dr. Adelaide Eichman of the Child
Advocacy Center at Children’s Hospital of Pittsburgh opined that the burns were not accidental, nor could they have been caused
by Dynasty herself. Rather, Dr. Eichman testified that the burns had been caused by Dynasty’s immersion into hot liquid, most
likely water, and that they had been inflicted by an adult.
While she was at Mercy Hospital, it was also discovered that Dynasty had ligature marks on her wrists and ankles and that

she also had hair loss on the back of her head and darkening of the skin over her spine, which is a precursor to a pressure ulcer.
Dr. Eichman testified that this constellation of symptoms indicated that Dynasty had been chronically restrained on her back for
long periods of time.
At trial, the Defendant testified that he was alone with Destiny and Dynasty on October 28, 2014 and the children were playing

upstairs while he cooked noodles and exercised. He testified that he did not know what happened, but that Dynasty came down-
stairs, screamed once and laid on the floor. When he saw the burns, he got dressed and went across the street to use the phone to
call 911. With regard to the ligature marks, the Defendant testified that on several occasions he “handcuffed” and restrained
Dynasty by tying plastic shopping bags around her wrists and ankles so she would not hurt herself during a tantrum.
With regard to the Aggravated Assault charge, the Defendant avers that the Commonwealth failed to establish that he intended

to harm Dynasty. However, the Defendant’s argument fails to take into account the sole custody rule articulated by our Supreme
Court in Commonwealth v. Meredith, 416 A.2d 481 (Pa. 1980). In Meredith, the defendant was charged with criminal homicide in
relation to the death of his 2 1/2 year old stepdaughter due to a skull fracture with a subdural hemorrhage and brain contusion
which occurred while she had been left in his care. The defendant in that case testified that he took the child to the park and
allowed her to ride her tricycle while he played basketball. He said that he lost track of the child but eventually found her lying
beside her tricycle at the bottom of a set of steps at the playground. Although the Commonwealth presented medical testimony that
such a fall could not have caused the child’s injuries, they could not establish how the injuries actually occurred. Nevertheless, the
Court found the defendant responsible under the sole custody theory. It held that “where an adult is given sole custody of a child
of tender years for a period of time, and, during that time the child sustains injuries which may have been caused by criminal
agency, the finder of fact may examine any explanation offered and, if they find that explanation to be wanting, they may reject it
and find the person having custody of the child responsible for the wounds.” Commonwealth v. Meredith, 416 A.2d 481, 482-483
(Pa. 1980). Here, although his defense hinted at Dynasty’s nine (9) year old sister being the perpetrator, Dr. Eichman testified that
the burns were caused by Dynasty’s immersion into a hot liquid and could not have been inflicted by a nine (9) year old. Rather,
as the Defendant admitted to being the only adult present in the home when Dynasty’s burns occurred, and given the expert
testimony that the burns had been inflicted by an adult, the jury appropriately found that the Defendant had caused the injuries.
See Meredith, supra. Here, the burns themselves are demonstrative of the intent to inflict injury. Their symmetrical nature and
placement on Dynasty’s body (on her trunk and back with no injuries to her hands or feet), indicate that she was lifted up and
submerged into a hot liquid until she sustained second and third degree burns. This clearly indicates an intent to inflict injury.
The evidence was certainly sufficient to establish all of the elements of Aggravated Assault, and so this claim must fail.
As to the Endangering the Welfare of a Child through a course of conduct, Dynasty’s other injuries including ligature marks to

her wrists and ankles, hair loss at the back of her head and darkening of the skin over the spine established that the child had been
chronically tied down on her back. As with the Aggravated Assault charge discussed above, Dynasty’s injuries themselves are
demonstrative of the intent. The Defendant admitted to binding the child’s wrists and ankles to restrain her, though Dr. Eichman
testified that there was no medical reason to restrain an autistic child. There was testimony that Dynasty had various develop-
mental delays and that she had been diagnosed as autistic in 2012, but the Defendant had never sought treatments or therapies for
her autism until three (3) days before this incident, and only when Dynasty’s behavior was getting so bad that he “knew something
was going to probably happen.” (Trial Transcript, p. 114). Rather than seeking help for the child, the Defendant admitted to
restraining the child by binding her legs and arms with plastic shopping bags. The ligature marks on Dynasty’s wrists and ankles
along with the hair loss on the back of her head and the darkening of the skin on her spinal area as a precursor to a pressure ulcer
themselves demonstrate the intent to endanger the child’s welfare by depriving her of care, protection and support. The evidence
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was more than sufficient to support the conviction for Endangering the Welfare of a Child through a course of conduct. This claim
must also fail.

2. Weight of the Evidence
Next, the Defendant argues that the verdicts were against the weight of the evidence. Again, a review of the record demon-

strates that this claim is meritless.

It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether
to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).
Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]

review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).
“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question

of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).
Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review

is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradic-
tory as to make any verdict based thereon pure conjecture,” see Bowen, supra. A review of the evidence as a whole clearly
demonstrates Defendant’s perpetration of the crimes. Given the evidence presented at trial and discussed above, there is no
question that the verdict was appropriate and not “shocking” to the conscience. This claim must fail. 

3. Trial Court Error regarding Motion for Mistrial
The Defendant also argues that this Court erred in denying the Defendant’s motion for a mistrial. This claim is meritless.
When reviewing a trial court’s denial of a mistrial, our appellate courts note that “the trial court is in the best position to assess

the effect of an allegedly prejudicial statement on the jury, and as such, the grant or denial of a mistrial will not be overturned
absent an abuse of discretion. A mistrial may be granted only where the incident upon which the motion is based is of such a nature
that its unavoidable effect is to deprive the defendant of a fair trial by preventing the jury from weighing and rendering a true
verdict. Likewise, a mistrial is not necessary where cautionary instructions are adequate to overcome any possible prejudice.”
Commonwealth v. Johnson, 107 A.3d 52, 77 (Pa. 2014). See also Commonwealth v. Fortenbaugh, 69 A.3d 191, 193 (Pa. 2013). 

During his testimony, the Defendant testified that after he saw Dynasty’s burns, he got dressed, left the home and went across
the street to call 911. Discussion of this point continued on cross examination, through re-direct and re-cross as follows:

Q. (Mr. Lowry): And when you saw Dynasty earlier that day, she looked fine to you, right? You didn’t notice anything 
unremarkable about her, right?

A. (The Defendant): Right.

Q. And when she was laying on the bed on the first floor, you said you didn’t notice anything remarkable about her, right?

A. Right.

Q. And then you said that ten minutes passed, and mysteriously Dynasty now has second- and third-degree burns on 
her body; is that right?

A. Right.

Q. And your testimony is you have no idea how that happened; is that right?

A. That’s correct.

Q. Now, it’s true you didn’t have a cell phone that day, right?

A. That’s right.

Q. And it’s true that you went down to your neighbor’s first, right?

A. Right.

Q. And they weren’t home, so you went across the street, right?

A. Right.

Q. Did you carry Dynasty with you across the street?

A. No.

Q. No? You left her upstairs; is that right?

A. Right.
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Q. Did you have to get dressed before you did that, sir?

A. Right.

Q. So your daughter is lying on the ground with second- and third-degree burns, and you took time to get dressed before 
you decided to start knocking on doors, is that right, and she’s screaming in pain?

A. She didn’t - she wasn’t screaming in pain.

Q. She wasn’t screaming now?

A. She’s autistic. She only screamed one time. That was the time when that ten minutes after the fact that - when she - 
when I heard her call when she screamed. She screamed that time, and that was it.

Q. Your testimony is she just screamed once; is that right?

A. Yes, that’s my testimony.

Q. And then you saw the marks on her; is that right?

A. That’s right. That’s correct.

Q. And you still got changed, right?

A. Yeah, that’s right.

Q. And then you went downstairs to your neighbor’s, and then you went across the street to your other neighbor’s, right?

A. Yeah, that’s right.

…

Q. (Mr. Herring): Describe how you were feeling when you discovered that Dynasty got burnt. Were you scared?

A. (The Defendant): Yes. Yes, I was. I was - 

Q. Do you think you were thinking clearly when that happened?

A. I was - the only thing I was thinking is that my daughter was hurt and I needed to get her help, and I tried to - I tried 
my best as I could to find out what happened.

…

Q. (Mr. Lowry): You were scared; is that right? Is that what you’re saying, you were scared when you found out how 
badly burnt she was?

A. (The Defendant): I was scared as in for - my daughter’s hurt. My daughter is hurt. Yeah, I’d be scared for her.

Q. Sir, so before when you had an opportunity to fully answer Mr. Herring’s question, you just said, “I was scared,” 
right? Is that correct?

A. I didn’t - I didn’t understand. The only thing I - 

Q. You didn’t understand his question? Is that what you’re saying?

A. No, I’m not. I’m not lying, but that’s - 

Q. Well, it sounds like you’re lying sir.

MR. HERRING: Object. That’s argumentative and not a question.

THE COURT: I’ll sustain.

…

(In open court. Jury not present)

MR. HERRING: And then while I’m thinking of it - sorry, Your Honor - I would like to at least preserve for purposes of
appeal a mistrial motion relative to Mr. Lowry’s comment that Mr. Collins appeared to be lying on the stand. That was not
a question in the first instance and was usurping the jury’s role as the finder of fact.

THE COURT: Okay. We’ll let the appellate court decide.

(T.T. pp. 122-124, 126-127, 129).

The above exchange is reflective of a standard cross-examination and follow-up on the Defendant’s assertion that after finding
his daughter with severe burns, he took the time to get dressed then left the child and went across the street to use the phone.
To the observer, this behavior seems unusual for a parent and so defense counsel attempted to rehabilitate the Defendant on
redirect by suggesting that the Defendant was scared and not thinking clearly. On re-cross the Defendant appeared to stumble
again on this point, and when the Assistant District Attorney asked if the Defendant had not understood his counsel’s question, the
Defendant volunteered that he was not lying. The Assistant District Attorney’s follow-up question was simply a response to the
Defendant’s assertion that he was not lying (though that had not been said by the Assistant District Attorney), and though it may
have been an ill-advised comment, it certainly did not in any way prevent the jury from evaluating the evidence and rendering a
true verdict. Had it been so prejudicial as to require a mistrial, the jury certainly would not have been able to reach a not guilty
verdict on the first count of Aggravated Assault. It is clear from both a review of the record and by reference to the verdicts that
the Assistant District Attorney’s question was not so overly prejudicial as to require a mistrial, and so this Court was well within
its discretion in denying the Defendant’s Motion to that effect. Again, this claim must fail.
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4. Excessive Sentence
Finally, the Defendant argues that the sentence was excessive and amounted to an abuse of discretion because it exceeded the

sentencing guidelines. This claim is meritless.
It is well-established that “[s]entencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will

not be disturbed on appeal absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse
of discretion is more than a mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record
discloses that the judgment exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).
The Defendant first takes issue with the length of sentence, since it is outside the aggravated range of the sentencing

guidelines. However, this argument reflects the Defendant’s misunderstanding of the guidelines’ applicability.
“[A]lthough the sentencing guidelines are an important factor in sentencing, they are but only one factor when determining

individualized sentences. ‘The guidelines have no binding effect, create no presumption in sentencing and do not predominate over
other sentencing factors – they are advisory guideposts that are valuable, may provide an essential starting point and that must be
respected and considered; they recommend, however, rather than require, a particular sentence.’” Commonwealth v. Holiday, 954
A.2d 6, 12 (Pa.Super. 2008). Inasmuch as the guidelines are not mandatory in nature, this Court was well within its discretion in
imposing a sentence outside the aggravated range.
Moreover, the fact that the sentences did exceed the guideline range does not render them per se illegal, as the Defendant would

suggest. “It cannot be gainsaid that a permissible and legal sentence under Pennsylvania statutory law is rendered improper
simply because the sentence exceeds the guidelines; The guidelines do not supersede the statute.” Commonwealth v. Johnson, 873
A.2d 704, 709 (Pa.Super. 2005). The sentence imposed was not in excess of the statutory maximum and was, therefore, legal. 
Moreover, when formulating a sentence, the Court is required to consider a level of “confinement that is consistent with the

protection of the public, the gravity of the offense as it relates to the impact on the life of the victim and on the community and the
rehabilitative needs of the defendant.” 42 Pa.C.S.A. §9721(b). “Where the trial court is apprised by a pre-sentence report, it is
presumed that the court is aware of all appropriate sentencing factors and considerations, and that where the court has been so
informed, its discretion should not be disturbed.” Commonwealth v. Jones, 942 A.2d 903, 908 (Pa.Super. 2008). See also
Commonwealth v. Marts, 889 A.2d 608, 616 (Pa.Super. 2005).
In addition to reviewing and considering the information contained in the Defendant’s Pre-Sentence Report – which would have

been sufficient without further explanation – this Court placed its reasons for imposing the lengthy sentence on the record at the
initial sentencing hearing:

THE COURT: Okay. Mr. Collins, I find it interesting that 98 percent of your allocution was about you and very little, if
any, about the victims in this case or about the victim in this case. You’re not caused of not feeding your child or leaving
them at home overnight without supervision. You’re accused of tying a five-year-old girl down by her hands and feet for
an extended period of time, subsequently submerging her in boiling hot water so that her skin was burnt, and it’s inter-
esting because she may have had problems, but its interesting that she’s doing well now that she’s getting the proper care
and attention in the care of her grandparents. I see really no remorse about anything you’ve done and I consider this an
extraordinarily heinous crime.

(Sentencing Hearing Transcript, 2/4/16, p. 19-20)

As the record reflects, this Court appropriately read and considered the pre-sentence investigation report, considered the
factors and severity of the present offense, evaluated the Defendant’s potential for rehabilitation and imposed a sentence which
took all of these factors into consideration. The Defendant’s unhappiness with the length of his sentence does not mean it is
excessive or is otherwise inappropriate.
Given the facts of this case, the sentence imposed was appropriate, not excessive and well within this Court’s discretion.

This claim must fail.
BY THE COURT:
/s/McDaniel, J.

Dated: November 10, 2016

1 18 Pa.C.S.A. §2702(a)(1) and §2702(a)(8)
2 18 Pa.C.S.A. §4304

Commonwealth of Pennsylvania v.
Jarad Angotti

Criminal Appeal—DUI—Sufficiency—Weight of the Evidence—Waiver—Birchfield—Credibility

Driver who injected heroin and methamphetamine and was seen exiting his vehicle and immediately collapsing was guilty of DUI.

No. CC 2015-06569. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bicket, J.—November 28, 2016.

OPINION
Appellant, Jarad Angotti, appeals the Judgement of Sentence imposed by this Court on May 23, 2016. For the reasons set forth

below, this Court’s Order should be affirmed.
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BACKGROUND
The salient procedural and factual history is as follows. Jarad Angotti (hereinafter “Defendant”) was charged with the follow-

ing violations in connection with an incident which occurred on March 21, 2015:

a. Count 1: One count of 75 Pa. C.S.A. §3802(d)(1), driving under the influence of alcohol or controlled substance;

b. Count 2: One count of 75 Pa. C.S.A. §3745(d)(2), driving under the influence of alcohol or controlled substance; and 

c. Count 3: One count of 35 P.S. §780-113(a)(32), possession of drug paraphernalia.

Following a non-jury trial on May 5, 2016, before the undersigned, this Court found Defendant guilty of Count 1, 75 Pa. C.S.A.
§3802(d)(1) and Count 3, 35 P.S. § 780-113(a)(32).
On or about May 31, 2016, this Court denied Defendant’s Post-Sentencing Motion for a New Trial alleging that the verdict was

against the weight of the evidence. On June 30, 2016, Defendant filed a “Notice of Appeal to the Judgement of Sentence imposed
on May 23, 2016, which became final on May 31, 2016”.
On October 27, 2016, Defendant filed his Concise Statement of Matters Complained of on Appeal. Defendant’s Concise

Statement of Matters Complained of on Appeal are as follows:

I. Mr. Angotti’s case was pending on direct appeal at the time the U.S. Supreme Court decision Birchfield v. North Dakota,
___ U.S. ___, 136 S.Ct. 2160 (2016), was announced, therefore he is entitled to its retroactive application pursuant to
U.S. v. Johnson, 457 U.S. 537 (1982) and Griffith v. Kentucky, 479 U.S. 314 (1987). Such retroactive application entitles
Mr. Angotti to a new trial as Mr. Angotti’s blood was drawn without a warrant and the results of the blood draw were
admitted as substantive evidence of guilt at his trial.

II. The Court erred when, at the closing of the Commonwealth’s case in chief, it failed to grant Mr. Angotti’s Motion for
Judgment of Acquittal as to Count 1.

III. The evidence was insufficient as a matter of law to convict Mr. Angotti of Count 1.

IV. The verdict of guilty at Count 1 was against the weight of the evidence.

FINDINGS OF FACT
Based upon the testimony and evidence presented at the May 5, 2016 non-jury trial, the Court makes the following findings

of fact.
On or about March 21, 2015, Keenan Jamison witnessed Defendant driving a black Chevy Blazer traveling on Miller Road, make

a left turn on to Waddell Avenue and pull into the parking lot of the Family Dollar. (Trial transcript “T.T.”; dated May 5, 2016;
p. 6-7). Mr. Jamison observed Defendant park his vehicle and remain in the vehicle for “a minute or two”. (Id. at 8). Mr. Jamison
then observed Defendant exit from the driver’s side door, take a few steps forward, fall down, get up and fall again before turning
and walking back towards his car. (Id.) Mr. Jamison observed Defendant walk back to his car where he eventually went back the
driver’s seat and “slumped” over the steering wheel. (Id. at 11). Mr. Jamison, concerned for Defendant’s welfare, called 911 to
report Defendant’s behavior. (Id. at 10). Mr. Jamison testified that he was able to keep a clear view of Defendant from the first
moment he saw him driving the vehicle to the time when the police and paramedics arrived. (Id. at 14). 
Police officer, Matthew McDaniel responded to the 911 call and arrived at the scene shortly thereafter. (Id. at 20). Officer

McDaniel observed Defendant staggering and slurring his speech and, based upon his twenty (20) plus years’ experience and train-
ing, Officer McDaniel believed Defendant to be under the influence of a substance. (Id. at 22-23). Defendant admitted to Officer
McDaniel that he used a bag of heroin. (Id. at 23). An orange capped needle was recovered from Defendant’s coat pocket. (Id.).
No other user drug paraphernalia was found on Defendant or in his vehicle. (Id. at 24). 
Crime Lab Report 15LAB02555 indicated that Defendant’s blood tested positive for methamphetamine and opiates. (Id. at 25).

The Crime Lab was admitted as Commonwealth’s Exhibit 1 with no objection from Defendant. (Id.).

Discussion

I. Mr. Angotti’s case was pending on direct appeal at the time the U.S. Supreme Court decision Birchfield v. North Dakota,
___ U.S. ___, 136 S.Ct. 2160 (2016), was announced and therefore he is entitled to its retroactive application pursuant to
U.S. v. Johnson, 457 U.S. 537 (1982) and Griffith v. Kentucky, 479 U.S. 314 (1987). Such retroactive application entitles
Mr. Angotti to a new trial as Mr. Angotti’s blood was drawn without a warrant and the results of the blood draw were
admitted as substantive evidence of guilt at his trial.

Defendant’s first matter complained of on appeal is without merit. Defendant did not raise or preserve the issue related to
his consent to the blood draw at the time of trial and therefore this issue is waived on appeal. “…[I]t is well-settled that in order
for a new law to apply retroactively to a case pending on direct appeal, the issue had to be preserved in the trial court and at
all subsequent stages of the adjudication up to and including the direct appeal.” Com. v. Roane, 142 A.3d 79, 91 (Pa. Super. Ct.
2016)(internal citations omitted).

Accordingly, this issue has been waived on appeal.

II. The Court erred when, at the closing of the Commonwealth’s case in chief, it failed to grant Mr. Angotti’s Motion for
Judgment of Acquittal as to Count 1. The evidence was insufficient as a matter of law to convict Mr. Angotti of Count 1.

Defendant’s issues II and III raised on appeal relate to the sufficiency of the evidence, accordingly the Court will address them
simultaneously.

The standard of review for the denial of a Motion for Judgement of Acquittal is well-established under Pennsylvania law.

A motion for judgment of acquittal challenges the sufficiency of the evidence to sustain a conviction on a particular
charge, and is granted only in cases in which the Commonwealth has failed to carry its burden regarding that charge.

Com. v. Xander, 14 A.3d 174, 177 (2011)(internal citations omitted). When reviewing a sufficiency of the evidence claim the
standard of review is as follows:
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The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for that of the fact-finder. In addition, we note that the facts and circumstances established by
the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of
the evidence.

Com. v. Graham, 81 A.3d 137, 142 (2013)(internal citations and quotations omitted).

This Court found the Defendant guilty, inter alia, at Count 1 of 75 Pa. C.S.A. §3802(d)(1), driving under the influence of alcohol
or controlled substance. The elements of 75 Pa. C.S.A. §3802(d)(1) are as follows:

(d) Controlled substances.—An individual may not drive, operate or be in actual physical control of the movement of a
vehicle under any of the following circumstances:(1) There is in the individual’s blood any amount of a:(i) Schedule I
controlled substance, as defined in the act of April 14, 1972 (P.L. 233, No. 64),1 known as The Controlled Substance, Drug,
Device and Cosmetic Act;(ii) Schedule II or Schedule III controlled substance, as defined in The Controlled Substance,
Drug, Device and Cosmetic Act, which has not been medically prescribed for the individual; or (iii) metabolite of a
substance under subparagraph (i) or (ii).

It is undisputed in this matter that on March 21, 2015, the Defendant drove his vehicle to the Family Dollar parking lot.
Additionally, it is acknowledged that on that day, Defendant injected a “speedball” of methamphetamine and heroin. Finally, it is
undisputed that methamphetamine and heroin are controlled substances as defined by 75 Pa. C.S.A.§3802(d)(1). Therefore, the sole
issue in controversy in this matter is the timing of when Defendant injected the drugs. The Court, in viewing the facts in the light
most favorable to the Commonwealth, finds that the Commonwealth carried its burden of production and persuasion in establish-
ing that the Defendant drove, operated or was in actual physical control of the movement of his vehicle while his blood contained
a mix of methamphetamine and heroin.
As to when the Defendant injected the speedball, the Court does not find Defendant’s testimony credible or persuasive.

Defendant testified that he drove to the Family Dollar to get candy for his son (T.T. at 31). However, Defendant subsequently
testified that he went to the Family Dollar store to use drugs. (Id. at 32). Defendant testified that using drugs on March 21, 2015
was a relapse and that he had not used drugs in approximately two (2) years prior to this incident. (Id. at 33, 36). Defendant
testified that was coming from his grandmother’s home, approximately two miles from the Family Dollar parking lot. (Id. at 35).
Defendant testified that he drove to the Family Dollar parking lot where he injected a premixed “speedball” of methamphetamine
and heroin after turning the car off and possibly clipping his keys to his belt loop. (Id. at 42). Although Defendant could not
specifically recall whether he took the keys out of the ignition and put them on his belt loop, he was certain that he turned the
engine off. (Id.).
Defendant testified that he put his coat on after he injected the premixed “speedball” and prior to exiting the vehicle. (Id. at 38).
For the Court to believe Defendant, the Court would need to accept the following as true: On a cold winter day in March,

Defendant got into his vehicle without first putting his coat on, but did have it with him. Despite being clean for roughly two years,
Defendant premixed a “speedball”, drove to a public parking lot and injected drugs. Moreover, prior to injecting the speedball,
Defendant turned off his car, possibly hooked his keys to his belt loop. Defendant then capped the syringe he used to inject the
“speedball”, put on his winter coat, and put the capped syringe into his coat pocket before existing the vehicle. The Court simply
does not find Defendant’s testimony credible and is not persuaded by same. 
Defendant’s credibility was further called into question when he testified that, at the time of the trial, the last time he used drugs

was a “few months back” and he was now legally prescribed Suboxone. (Id. at 46.) At the conclusion of the trial, the Court ordered
Defendant to undergo a urine screen for which Defendant tested positive for amphetamine, methamphetamine and Suboxone.
(Id. at 50).

III. The verdict of guilty at Count 1 was against the weight of the evidence.

The standard of review for a “weight of the evidence” claim is well-settled under Pennsylvania law:

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there is
sufficient evidence to sustain the verdict. […] An allegation that the verdict is against the weight of the evidence is
addressed to the discretion of the trial court. A new trial should not be granted because of a mere conflict in the
testimony or because the judge on the same facts would have arrived at a different conclusion.

[…]

Appellate review of a weight claim is a review of the exercise of discretion, not of the underlying question of whether the
verdict is against the weight of the evidence. Because the trial judge has had the opportunity to hear and see the evidence
presented, an appellate court will give the gravest consideration to the findings and reasons advanced by the trial judge
when reviewing a trial court’s determination that the verdict is against the weight of the evidence. One of the least
assailable reasons for granting or denying a new trial is the lower court’s conviction that the verdict was or was not
against the weight of the evidence and that a new trial should be granted in the interest of justice.

[…]

Discretion is abused when the course pursued represents not merely an error of judgment, but where the judgment
is manifestly unreasonable or where the law is not applied or where the record shows that the action is a result of
partiality, prejudice, bias or ill will.
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Com. v. Widmer, 744 A.2d 745, 751-523 (Pa. 2000)(internal citations and quotations omitted)(emphasis added). 

For the reasons set forth above, the Court does not find Defendant credible or persuade in his testimony that during the one to
two minutes Defendant remained in his car after parking his vehicle, Defendant clipped his keys to his belt loop, injected his
pre-mixed “speedball”, put the cap back on the needle, put his coat on, put the needle in his coat and exited the vehicle, at which
time he collapsed. Defendant stated that it took approximately two minutes for him to start to feel the effects of the drugs and
to not feel well. (T.T. p. 38). The Court notes that Defendant also testified that he came from grandmother’s house on the day in
question, approximately two miles from the Family Dollar parking lot. 
In considering the totality of the testimony elicited at trial and the evidence presented, the Court is unpersuaded by Defendant’s

testimony and finds that the Commonwealth has carried its burden of production and persuasion in this matter. For the reasons
set forth above, this Court should be affirmed.

BY THE COURT:
/s/Bicket, J.

In the Interest of: K.S.T.C. a/k/a K.W., a minor child
Termination of Parental Rights

1. The parental rights of the mother and father were terminated by the trial court following a finding that the child had been
out of the mother’s care for the statutorily requisite timeframe due to the mother’s repeated and continued neglect, as well as her
undisputed lack of ability to remedy the conditions that led to the removal of the child from the mother’s care.

2. In a dispute focused on whether termination would best serve the needs and welfare of the child, the forensic psychologist
who evaluated the circumstances testified that he did observe genuine affection between the mother and the child. He opined that
a denial of future contact between the child and her mother could be damaging emotionally to the child.

3. The trial court determined, however, that the need for the child to have permanency and security outweighed the harm
that would be caused by severing contact between the child and her mother. The trial court opined that it was likely that such
a cessation of contact was not certain, but even if it were to occur, the needs for permanency and security were stronger and
therefore termination was warranted.

(Christine Gale)

Amy Lynn Berecek, Esquire for K.S.T.C. a/k/a K.W. (as Guardian ad Litem)
Gina Ziady, Esquire for B.W.
Diann McKay, Esquire for Children, Youth and Family Services
Superior Court #1790 WDA 2016. No. CP-02-AP-003-2016. In the Court of Common Pleas of Allegheny County, Pa., Family Division.
Hens-Greco, J.—December 28, 2016.

OPINION
On September 21, 2016, following a one-day hearing on the above captioned matter, this Court issued an order1 granting the

petition of the Allegheny County Office of Children, Youth and Families (“CYF”) for involuntary termination of the parental rights
of B.W. (hereinafter “Mother”), pursuant to
23 Pa. C.S.A. §§ 2511(a)(2), (a)(5), (a)(8), and §2511(b), as to her six-year-old daughter K.S.T.C. a/k/a/K.W. The Court also

terminated the rights of D.M., the child’s named biological father and also terminated the rights as to the “unknown father.”
Neither appeals. Mother only appeals as to §2511(b) – that is, that the termination did not best serve the needs and welfare of the
child. For the reasons set forth below, the Order of this Court terminating the Mother’s rights to the child should be affirmed.

A. Relevant Factual History
The child entered the care of the Allegheny County Office of Children Youth and Families (“CYF”) when the agency obtained

an Emergency Custody Authorization on June 9, 2014. The child was three years old at the time, and the agency had been
working with Mother. But Mother failed to complete a drug and alcohol assessment, and there were further concerns that she
was leaving her children, including the subject child, with inappropriate caregivers. Mother was also facing eviction from
transitional housing for only having attended one of the mandatory weekly meetings in seven months. Her housing supervisor
discovered empty wine coolers and garbage and feces throughout the home. The child was removed from Mother’s care and
placed in the care of a family member. It was determined that Mother was homeless and had not achieved sobriety. Mother
stipulated to the child’s dependency in July 2014. Mother’s goals were to attend a dual diagnosis treatment program, obtain
safe and appropriate housing, to participate in a parenting skills program, and to attend drug screens.
The child was initially placed with a family friend, T.M., for approximately six weeks until the end of July 2014. The child was

placed with a second family friend, S.J., from July 2014 until October 2014. The child was then placed with T.C., her pre-adoptive
foster mother, who is the parental aunt of the child’s siblings.2 The child lived with her half-siblings in this home for some time,
but as of June 2016, they no longer reside there.
Meanwhile, Mother struggled to make progress on any her goals. She admitted to mental health issues, including depression,

bipolar personality disorder and issues with anger management, but would not seek treatment. She had been unable to maintain
stable housing. Communication and cooperation with CYF has been extremely difficult. She has admitted to charges of possession
of a stolen car, and more recently, burglary and Driving Under the Influence. See Exhibits 3-4. Mother attended only nine of 37
drug screens; the last she attended was in January 2016. Her visits with the child have also been inconsistent, sometimes no-show-
ing despite confirming that she would attend. It was also apparent at the time of the hearing that Mother did not have her own
housing. CYF filed its termination petition in January 2016. In September, the Court held a hearing and issued its decision from
the bench; the order did not hit the docket for another month.
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B. Standard
CYF based its petition to terminate Mother’s parental rights on 23 Pa.C.S.A. §§ 2511 (a)(2), (a)(5), and (a)(8). Mother does not

contest that the child has been out of her care for the statutorily requisite timeframe due to her repeated and continued neglect
and refusal to parent, nor does she argue that she has the ability to remedy the conditions that led to the children’s removal. These
conditions remain, and those issues are settled. Mother only appeals the Court’s decision as to the second, necessary step of the
Court’s termination framework, as mandated by case law and 23 Pa.C.S.A. §2511(b).

Once the statutory grounds for involuntary termination of parental rights have been clearly shown, the Court must consider
whether the termination would meet the needs and welfare of the child under subsection §2511(b):

(b) Other considerations. – The court in terminating the rights of a parent shall give primary consideration to the
developmental, physical and emotional needs and welfare of the child. The rights of a parent shall not be terminated
solely on the basis of environmental factors such as inadequate housing, furnishings, income, clothing and medical
care if found to be beyond the control of the parent. With respect to any petition filed pursuant to subsection (a)(1),
(6), or (8), the court shall not consider any efforts by the parent to remedy the conditions described therein which are
first initiated subsequent to the giving of notice of the filing of the petitions.

23 Pa. C.S.A. § 2511 (b). A party seeking termination of parental rights must establish by clear and convincing evidence that the
parent’s conduct satisfies at least one of the statutory grounds for termination; if it is determined that this burden of proof has been
met, then the trial court must next consider the second step of the process, which entails a determination of whether termination
best serves the needs and welfare of the child. In re S.D.T., Jr., 934 A.2d 703 (Pa. Super. 2007). In reviewing an order terminating
parental rights, the appellate court “is limited to determining whether the decision of the trial court is supported by competent
evidence. Absent an abuse of discretion, an error of law, or insufficient evidentiary support for the trial court’s decision, the decree
must stand.” In re S.H., 879 A.2d 802, 809 (Pa. Super. 2005). Furthermore, the trial court is “the sole determiner of the credibility
of witnesses and resolves all conflicts in testimony.” Id.

C. Discussion
Mother does not contest whether the grounds for termination were established. The only question is whether CYF proved, by

clear and convincing evidence, that termination served the needs and welfare of the child per 23 Pa.C.S.A. §2511(b). SeeMother’s
Concise Statement of Errors Complained of on Appeal, at Paragraph 1. After consideration of testimony and evidence, the Court
finds that CYF met its burden. It is clear that Mother’s mental health issues prevent her from adequately parenting the child. This
inability has detrimentally affected the child and would continue to similarly effect her in the future had her parental rights
remained intact.
After the interactionals conducted with Mother, forensic psychologist Dr. Neil Rosenblum diagnosed Mother with bipolar

disorder and post-traumatic stress disorder. See T.T., at 170. He further opined that she was victim of abuse and neglect in her own
childhood, which has adversely affected her functioning, Id. Dr. Rosenblum testified that Mother has a great deal of distrust of
other people, and that she tends to distance herself from people; she does not readily cooperate with authority figures and cannot
sustain a positive adjustment. Mother has struggled with substance abuse problems in the past at least using marijuana and
alcohol. Id., at 171. He opined that there was no question Mother’s mental health functioning is compromised at the time of the
first interactional. Id. At the subsequent interactional, Mother failed to attend; and based on Dr. Rosenblum’s interactional with
the child and pre-adoptive foster mother, he recommended adoption. However, Dr. Rosenblum revised his recommendation to
SPLC after the third interactional, where he was able to observe Mother and child. He stated he was impressed with Mother’s
affection toward the child, and could tell that the child cared for her Mother. Based on this singular meeting, Dr. Rosenblum
described their bond as “very healthy, very strong despite the absence of time.” Id., at 178.
But on this point, the Court must depart from Dr. Rosenblum’s conclusion. As Dr. Rosenblum even admits, Mother is “not in a

position to care for the child and I (Dr. Rosenblum) don’t even see reunification as something that is viable at this point in time….”
Id., at 178. Dr. Rosenblum’s hesitation in adoption is the strained relationship between the foster mother and Mother, that foster
mother would cut off communication with the Mother. Id., at 180-181. (“I don’t have the ability to predict if and when mother is
going to get he act together, but I believe that the cutoff, that this potential for future contact would in this particular case be very
damaging emotionally to [the child.]”) No doubt the child could be somewhat negatively affected by severing all contact. But the
potential for this is significantly outweighed by the child’s lack of permanency and security. And as this Court and the Superior
Court have observed, not all bonds should be preserved. (See, e.g., In re T.W., 2016 WL764743, (Pa. Super. 2016).)
The fact of the matter is that the child has been outside of her Mother’s care for over two years. The child discussed with Dr.

Rosenblum her disappointment when Mother fails to visit the child. Id., at 194. Gaps between visits have been as long as a couple
of months. Id. Her Mother has never meaningfully addressed her mental health issues, which have prevented her from parenting
and have adversely affected the child. If termination of Mother’s rights means severing the bond between Mother and child, this
Court opines that termination is in the child’s best interests nevertheless. This is because the bond, if one actually exists, is not
“necessary and beneficial” to the child. See e.g. In re Adoption of K.J., 936 A.2d 1198, 1134 (Pa.Super.2007) (“Continuity of rela-
tionships is also important to a child, for whom severance of close parental ties is usually extremely painful…. The trial court, in
considering what situation would best serve the child’s needs and welfare, must examine the status of the natural parental bond to
consider whether terminating the natural parents’ rights would destroy something in existence that is necessary and benefi-
cial.”)(Citations omitted.) The child identifies foster mother, not Mother, as her caretaker and provider. T.T., at 191. There is no
longer any possible continuity in the relationship between Mother and child, as the child has no day to day or week to week
expectation of seeing her Mother. Id. This makes sense considering Mother’s failure to engage in any sort of regular visitation.
As to Dr. Rosenblum’s fears that foster mother would cut ties with Mother upon the adoption, this Court opines that it is much

more likely that foster mother T.C. and Mother find common ground – T.C.’s grandchildren are also the children of Mother – than
it is that Mother, as Dr. Rosenblum put it, “gets her act together.” As Dr. Rosenblum testified, Mother’s mental health issues stem
from her own childhood: she has made no effort to ever resolve those issues; and those issues cause the child to languish without
parental care. In fact, Dr. Rosenblum does not even recommend any significant periods of visitation between Mother and child,
because Mother is choosing not to exercise her visitations, Id., at 187-188. Visitation regularity is “difficult to predict,” according
to Dr. Rosenblum, and will depend on whether Mother engages in regular mental health treatment and stay on medication. Id., at
189. To date, this Court observes that she never had.



page 112 volume 165  no.  8

Meanwhile, Dr. Rosenblum testified that the child identifies the foster mother as the person in her life who provides the care.
Id., at 191. As the Superior Court has stated, “[p]arental rights are not preserved by waiting for a more suitable time to perform
one’s parental responsibilities while others provide the child with [the child’s] physical and emotional needs.” In re T.W., 2016
WL764743, (Pa. Super. 2016) (quoting In re, B., N.M., 856 A.2d 847, 855 (Pa. Super. 2004)). SPLC reflects an ideal scenario where
Mother could engage in appropriate mental health therapy, begin exercising proper parenting behavior, and eventually, some day,
reunify with the child. But this Court must face the realities.
The question is not whether the Mother loves the child, nor whether the child has affection for Mother. Only the foster mother

has met the developmental, physical and emotional needs and welfare of the child. For example, the child was not particularly
verbal when she came into the foster mother’s care as a four-year-old; the foster mother worked with the child, instructing her to
use her words when she wished to communicate. See T.T., at 107. Based on her 20 years working in child care, the foster mother
testified that the child was developmentally delayed when she came into the foster mother’s care. Id., at 108. Now, the child excels
in school, she is comfortable in the home, well-mannered if a little shy. Id., at 108-110. For years the child has lived with outside of
Mother’s care and control, where there is no reunification in sight, where even visitations are scarce. The Court’s disagreement
with Dr. Rosenblum’s conclusion is not an indictment of his hope for Mother. The Court can appreciate his differing recommen-
dation. Indeed, some cases are not as obvious as others. But the Court cannot ignore the fact that Mother has given no indication
that even the first step of such a road to recovery is possible. The Court cannot ignore the testimony and evidence that, when the
was in Mother’s care, the child was in want of parental care so much that she was developmentally delayed. And so the Court’s
decision to terminate Mother’s rights reflects the Court’s only possible conclusion.

D. Conclusion
After a careful review of all the evidence and for the reasons set forth above, this Court concluded that CYF carried the burden

of proving by clear and convincing evidence that Mother’s parental rights should be terminated and that the children’s best
interests would be served thereby. For these reasons, the decision of the Court should be affirmed.

BY THE COURT:
/s/Hens-Greco, J.

1 Dated October 27, 2016.
2 The child resided with T.C. from October 2014 to present, save for six weeks (January 2015 to March 2015), when she resided
in the foster home of P.F.
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Commonwealth of Pennsylvania v.
Roman Valdimir Bazhutin

Criminal Appeal—Sufficiency—Simple Assault—Prior Bad Acts

In domestic assault case, court did not abuse its discretion in admitting testimony about prior domestic incident.

No. CC 201508616. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—November 30, 2016.

OPINION
The Defendant has appealed from the judgment of sentence entered on April 6, 2016. However, a review of the record reveals

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be
affirmed.

The Defendant was charged with one (1) count of Simple Assault1 in relation to an incident which occurred with his girlfriend,
Tracey Ondek, on March 24, 2015. Following a jury trial held before this Court on February 29 and March 1, 2016, he was found
guilty. On April 6, 2016, he appeared before this Court and was sentenced to a term of probation of two (2) years. No Post-Sentence
Motions were filed. This appeal followed.

On appeal, the Defendant avers that the evidence was insufficient to support the conviction and that this Court erred in
admitting evidence of the Defendant’s prior assault on Ms. Ondek in violation of Rule 404(b) of the Pennsylvania Rules of
Evidence. His claims are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant argues that the evidence was insufficient to support the conviction for Simple Assault. A review of the

record reveals that this claim is meritless.
The evidence presented at trial established that on March 24, 2015, Tracey Ondek was drinking at Kimmie’s Bar in Castle

Shannon. At approximately 5:30 p.m., Ondek left the bar with her friend, Christina Altmeyer, and the two went to Ondek’s house.
When the Defendant arrived at Ondek’s house, he agreed to drive Christina home. Upon returning to Ondek’s house, the two began
to fight and the Defendant grabbed Ondek around her neck and punched her in the face, causing a laceration to her nose and
swelling to her lip. During the altercation, the Defendant called 911 to request police assistance because he was arguing with an
intoxicated person, although he left before the police arrived. Ondek told Officer Kress of the Castle Shannon Police Department
that the Defendant had grabbed and hit her and the Officer had Ondek write out a statement of what had happened. Officer Kress
testified that although Ondek appeared to be intoxicated, she was not incapacitated and was capable of answering questions and
talking about her injuries.

At trial, Ondek testified that she fell at Christina’s house and the Defendant called the police because she fell. Upon further
questioning, Ondek testified that she could not remember what had happened or what she had said to the police because she had
an alcohol-induced black out. When Ondek persisted in stating that she could not remember, the Commonwealth played a record-
ing of a jail call between the Defendant and Ondek on April 15, 2015, which stated, in part:

THE DEFENDANT: You’re going to have to fucking tell them that you are a drunk fucking retard and that you don’t know
what the … you can’t tell them what happened. You fucking… you gotta tell them that fucking I didn’t touch you.

Do you realize how quick everything happened to me? Do you even fucking… don’t even know what the fuck happened.
It all happened within the fucking five minutes. We went up to the fucking house, you fell on your fucking face, we came
fucking home, you started destroying the car, I called the fucking cops. That’s what fucking happened. And then I fuck-
ing left after you got into my fucking car.

That’s what fucking happened, and that’s what you tell them, that’s what fucking happened. You tell them that you were
fucking drunk, which you were. You were drinking all fucking goddamn day. Everything happened so goddamn quick you
didn’t realize that that’s what happened. I don’t… I can’t fucking see them.

See, the problem is… okay… they are not gonna fucking convict me on it… when it… hopefully, hopefully, hopefully,
because you know what’s gonna happen? That fucking… this new charge, if it doesn’t get fucking dropped at Barton’s, I
have to sit down here for six fucking months to wait for it to go in front of fucking McDaniels. The fucking… the judge
we went in front of last time who fucking fucked me over. Wouldn’t that be fucking grand. Go in front of her and you’re
gonna say ooohhh, I don’t remember what happened again. You need to fucking tell them to fuck off. Do you understand
that?

MS. ONDEK: Yeah, Roman. Do you want me…

THE DEFENDANT: When it comes to fucking court, I better not fucking hear anything else.

MS. ONDEK: Do you want me to get Jimmy or what?

THE DEFENDANT: I don’t fucking know.. You’re fucking struggling for money, and I don’t fucking have any. If you go to
fucking court and you’re fucking convincing enough… tell that you’re fucking psychotic and a drunk fucking mess, I don’t
see a fucking reason to…

…Yeah, it’s gonna make you look like a fucking retard, but, honey, it’s time to get some fucking help.

(Trial Transcript, p. 37-39).

When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence
admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
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Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

Our Crimes Code defines Simple Assault as follows:

§2701. Simple assault

(a) Offense defined. – Except as provided under section 2702 (relating to aggravated assault), a person is guilty of assault
if he:

(1) attempts to cause or intentionally, knowingly or recklessly causes bodily injury to another;

18 Pa.C.S.A. §2701.

The evidence discussed above is clearly sufficient to support the conviction for Simple Assault. Officer Kress testified that
Ms. Ondek told him that the Defendant had grabbed her neck and hit her in the face and she wrote a statement to that effect. The
Officer observed and photographed a welt on her neck and a laceration on her nose, which were consistent with her recitation of
the events. This testimony establishes all of the requisite elements of the crime of simple assault, and thus the evidence was
sufficient to support the conviction.

The Defendant now argues that Ms. Ondek’s testimony that she incurred the injuries during a fall at her friend’s house means
that the evidence is not sufficient to support the conviction. However, a close examination reveals that the Defendant’s argument
is directed to the credibility of Ms. Ondek’s recantation at trial (though it appears to ignore the recording of the jail telephone call
wherein the Defendant told her what to say) and is thus properly raised as a challenge to the weight of the evidence. However,
insofar as the Defendant failed to challenge the weight of the evidence on Post-Sentence Motions and in his Concise Statement, any
such argument has been waived. Ultimately, the evidence presented at trial was sufficient to support the conviction for Simple
Assault and so this claim must fail.

2. Prior Bad Acts
Next, the Defendant argues that this Court erred in allowing testimony regarding a prior assault by the Defendant on

Ms. Ondek. Again, a review of the record reveals that this claim is meritless.
It is well-established that the “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admis-

sibility of evidence is a matter addressed to the sound discretion of the trial court and…an appellate court may only reverse upon
a showing that the trial court abused its discretion’… ‘An abuse of discretion is not a mere error in judgment but, rather, involves
bias, ill will, partiality, prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245,
1251 (Pa.Super. 2013), internal citations omitted. “In assessing whether challenged evidence should be admitted, ‘the trial court
must weigh the evidence and its probative value against its potential prejudicial impact.’” Commonwealth v. Dillon, 863 A.2d 597,
601 (Pa.Super. 2004). The appellate court’s “scope of review is limited to an examination of the trial court’s stated reason for its
decision.” Id.

At trial, Ms. Ondek testified that the Defendant had assaulted her before and the same officer had responded. (T.T., p. 48-49).
Officer Kress then testified that he had responded to a call for a domestic dispute between Ms. Ondek and the Defendant on July
27, 2014, where she sustained similar injuries. Officer Kress spoke to the Defendant by phone regarding the incident and the
Defendant indicated that Ms. Ondek was intoxicated and had fallen out of his car.

Rule 404 of the Pennsylvania Rules of Evidence addresses the admissibility of evidence of other crimes or acts. It states, in
relevant part:

Rule 404. Character Evidence; Crimes or Other Acts

…(b) Crimes, Wrongs or Other Acts.

(1) Prohibited Uses. Evidence of a crime, wrong or other act is not admissible to prove a person’s character in order
to show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, or lack of accident. In a criminal case this evidence is
admissible only if the probative value of the evidence outweighs its potential for unfair prejudice.

Pa.R.Evid. 404.

In expounding on Rule 404(b), our Courts have held that “even where evidence of other crimes is prejudicial, it may be admit-
ted where it serves a legitimate purpose… Pursuant to the Pennsylvania Rules of Evidence, these other purposes include, inter
alia, proving: (1) motive; (2) intent; (3) the absence of mistake or accident; (4) a common scheme, plan or design embracing the
commission of two or more crimes so related to each other that proof of one tends to prove the other; or (5) to establish the
identity of the person charged.” Commonwealth v. Wattley, 880 A.2d 682, 685 (Pa.Super. 2005).

A review of the record demonstrates that this Court’s decision to allow the testimony was well within its discretion. The
incident supports the Commonwealth’s contention that the Defendant is a serial assaulter who attempts to evade responsibility by
claiming his victim sustained her injuries in a drunken fall and is reflective of a common scheme and a lack of accident. 

Neither was the evidence unduly prejudicial. By its very nature, all evidence presented by the Commonwealth is prejudicial to
a criminal defendant. However, evidence regarding the prior assault was not so overly prejudicial that it justified exclusion.
Ultimately, the evidence was more vastly more probative than prejudicial and so this Court correctly allowed its admission. This
claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on April 6, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: November 30, 2016

1 18 Pa.C.S.A. §2701(a)(1)
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Commonwealth of Pennsylvania v.
Christopher Thomas

Criminal Appeal—VUFA—Weight of the Evidence—Sentencing (Discretionary Aspects)—Consideration of Crimes for which
Defendant was Not Convicted—Standard Range

Court affirms that it found the defendant’s gun was loaded; thus, the offense gravity score was correct.

No. CC 201414007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—December 14, 2016.

OPINION
On January 13, 2016, a jury found Appellant, Christopher Thomas, guilty of one count of Carrying a Firearm Without a License.1

This Court sentenced Appellant on April 4, 2016, to a term of 42 to 84 months. Appellant’s Post-Sentence Motion was denied on
June 15, 2016. Appellant filed a Notice of Appeal on July 15, 2016 and his Statement of Errors Complained of on Appeal on August
4, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges two errors on appeal. Appellant also alleges that the Carrying a Firearm Without a License verdict was against

the weight of the evidence. Appellant further alleges that the sentence imposed is manifestly unjust and based on improper
sentencing factors. (Statement of Errors to be Raised on Appeal, p. 2-4)

SUMMARY OF THE EVIDENCE
At trial, Damien Beam testified that in the early morning hours of July 22, 2014, he was playing video games in his living room

when he heard a knock at the door. (Transcript of Jury Trial of January 5-13, 2016, hereinafter, TT, at 78-82) Beam opened the door
and two men pushed their way into the apartment. (TT 82) Beam testified that Appellant pulled a semiautomatic pistol from his
waistband and demanded that Beam drop everything he had. (TT 86) Appellant pointed the gun at Beam’s chest from a distance
of three to five feet away. (TT 87) Appellant and the other assailant, later identified as David Calhoun, started to bicker, and Beam
sized the opportunity to grab a shotgun from behind the tapestry separating his living area from his bedroom. (TT 88) Beam
pumped the shotgun from behind the tapestry and told his intruders to get out or he would shoot. Id. Instead of leaving the house,
Appellant shot at Beam and missed. (TT 97, 100) Beam returned fire and hit Appellant. (TT 100) Next, Calhoun charged Beam.
(TT 102) Beam shot and hit Calhoun, who fell on top of Beam pulling the tapestry down as he fell. Id. The shot knocked Calhoun
unconscious. (TT 106) Calhoun awoke when Beam attempted to extricate himself from under Calhoun’s unconscious body. Id.
Beam and Calhoun wrestled for the shotgun. (TT 106) Beam prevailed and fatally shot Calhoun in the neck. Id.

Officer John Shamlin of the Pittsburgh Police Department testified that he was the first police officer to arrive on scene and he
observed Appellant lying on the ground outside the front door of Beam’s building. (TT 194) Officer Shamlin asked Appellant how
many times he had been shot, and Appellant replied that he just needed a glass of water and he would be fine. (TT 201) Officer
Shamlin then asked twice if Appellant knew who had shot him and Appellant said he did not know. Id. Officer Shamlin asked
Appellant his name, but Appellant did not reply. One of the officers who had arrived while Appellant and Officer Shamlin were
speaking to each other observed a gun at the scene. (TT 202) When Officer Shamlin heard someone mention a gun, he surveyed
the area and observed to his right a semiautomatic handgun, later identified as a Ruger, in the grass a short distance from
Appellant. (TT 202-203) While Officer Shamlin was speaking with Appellant, Beam and his girlfriend came to the entry door of the
apartment complex and Beam told the Officer that he had shot and killed someone in his apartment. (TT 204) Officer Shamlin
entered the apartment and observed shotgun shell casings both inside and outside of Beam’s apartment, and a magazine2 for a
semiautomatic firearm on the carpet near Calhoun’s body. (TT 211)

Detective Dale Canofari testified that he is familiar with Ruger semiautomic handguns and that the Ruger would only fire one
round if its magazine was not properly inserted. (TT 308) He also stated that the clip release is located near the trigger and one
could easily release the magazine accidentally, particularly in a high stress situation. (TT 309-310)

Detective John Klaczak testified that he was present when the crime scene was processed and photographed by his partner,
Detective Pat Moffatt. (TT 253) Of note regarding the charge for which Appellant was convicted, the photograph admitted as
Exhibit 29 depicts the front of Beam’s apartment building. (TT 258) In a small grassy area, alongside the concrete steps leading
up from the sidewalk, the photograph clearly shows a black pistol laying in the grass. Id. Another photograph depicts Appellant’s
bloody clothes and a towel on the concrete landing. (TT 260) Other photographs depict blood on the landing and the steps. (TT 264)
Detective Klaczak collected the firearm recovered from the grassy area and determined that it was a black Ruger P95 model with
a silver slide, black frame, with no magazine in it, and no round in the chamber. (TT 270) Detective Klaczak testified that the
pistol recovered in the grass was reported stolen out of Pitcairn Police Department. (TT 283)

Detective John Adams testified that he recovered a bullet on the floor of the bedroom/dining room area of the apartment.
(TT 343) He also testified that he observed and photographed a mark in the brick on the lower left of the fireplace that he believed
was caused by a bullet. (TT 344) The Detective clarified that the bullet was recovered from the same room as the fireplace. Id.
Detective Adams further testified that no fingerprints were recovered from the Ruger firearm. (TT 346)

Detective Robert Shaw testified that he interviewed Beam after the shooting, and Beam told the Detective a substantially
similar story to his testimony at trial. (TT 365) Beam told Detective Shaw that Appellant and Calhoun forced their way into Beam’s
apartment and Appellant pulled a gun out of his waistband. (TT 370) Appellant pointed the gun at Beam and attempted to rob him,
but Appellant got distracted by a disagreement with Calhoun. (TT 368) Beam obtained a shotgun from the bedroom and racked it
to convince the intruders to leave. (TT 369) Appellant shot at Beam through a large tapestry separating the two rooms and Beam
returned fire. Id. The Commonwealth then produced the tapestry and displayed the bullet hole in the fabric to the jury. (TT 377)
Detective Shaw testified that the on-scene evidence including the ballistic evidence, the locations of the firearm, the blood trail,
locations of the actors and the tapestry all corroborate Beam’s account of the events that evening. (TT 397)

Appellant called Heather Antonelli, Beam’s neighbor, who testified that she heard what she thought were fireworks. (TT 437)
She looked out her window and saw a man stumbling down the stairs as if he was drunk. Id. She and her roommate, Michael
Chorney went to help him. Id. Appellant was on the ground, bleeding, and Appellant told her to call 911 because he had been shot.
(TT 438) She did not see a firearm anywhere near Appellant. (TT 441) Chorney testified similarly, specifically, that he did not see
a gun lying on the front lawn. (TT 470)
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Frederick Wentling testified as an expert for the defense in the field of firearms and toolmarkings. (TT 495) He reviewed crime
scene photographs, one of which was of the handgun. (TT 506) He testified that the photograph is insufficient to determine the
ejection pattern, specifically where the cartridge casing would have landed. (TT 508)

DISCUSSION
Appellant’s first allegation of error is that the verdict was against the weight of the evidence. The standard for a “weight of the

evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed
to the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an
abuse of discretion…. The test is not whether the court would have decided the case in the same way but whether the
verdict is so contrary to the evidence as to make the award of a new trial imperative so that right may be given another
opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant was convicted of Carrying a Firearm Without a License, which is defined as follows:

§ 6106. Firearms not to be carried without a license

(a) Offense defined.—

(1) Except as provided in paragraph (2), any person who carries a firearm in any vehicle or any person who carries a
firearm concealed on or about his person, except in his place of abode or fixed place of business, without a valid and
lawfully issued license under this chapter commits a felony of the third degree.

18 Pa.C.S. § 6106 (a) (1).

This verdict is not so contrary to the evidence as to require a new trial. The physical evidence in this case, as well as Beam’s
testimony, strongly support the jury’s conclusion that Appellant possessed the Ruger handgun. First, the gun itself, without the
magazine, was recovered a short distance from Appellant. Although neither Antonelli nor Chorney observed the gun, their focus
was on ensuring Appellant receive adequate medical care for his gunshot wound just as the first responding officer who also
initially failed to notice the gun. A trail of blood led from Appellant to Beam’s apartment. A bullet and a magazine matching the
Ruger were recovered inside the apartment, and a strike mark was observed on the fireplace, which corroborate Beam’s version
of events. Beam’s testimony regarding a home invasion gone wrong, with Appellant not only possessing a gun but shooting at Beam,
as well as Beam’s subsequent statements, are supported by the physical evidence. This verdict does not shock one’s conscience
and Appellant’s claim of error is without merit.

Appellant also alleges this Court erred in imposing a sentence that was manifestly excessive, unreasonable and an abuse of
discretion in that the sentence was not consistent with the norms underlying the sentencing code and failed to consider all
relevant sentencing factors. Before addressing the substantive issue, Appellant must raise a substantial question that his sentence
is not appropriate under the Sentencing Code. 42 P.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa.Super. 1995). The
determination of whether a particular issue constitutes a “substantial question” can only be evaluated on a case by case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa.Super. 1988). It is appropriate to allow an appeal “where an appellant advances
a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or
(2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120
n. 7 (Pa.Super. 1987). Appellant asserts that this Court considered the crimes for which he was acquitted, and not Appellant’s
character and rehabilitative needs. Appellant further alleges that this Court applied an incorrect Offense Gravity Score (OGS),
which is a challenge to the legality of his sentence.

The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth
v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judg-
ment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. It is not an abuse
of discretion if the appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046
(Pa. 2003).

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 P.S. § 9721(b).
With an OGS of nine, the standard range, mitigated range and aggravated range of the Guidelines all call for three and one half to
seven years. When a Court imposes a standard range sentence or a below standard range sentence, the sentence is presumed to be
reasonable. Commonwealth v. Walls, 926 A.2d 957, 964-965 (Pa. 2007).

Appellant alleges that his OGS was miscalculated, and should be a seven instead of nine. The OGS is a seven when the gun is
unloaded, but a nine when the gun is loaded. 204 Pa.C.S. § 303.15. Therefore, Appellant is challenging this Court’s finding that
Appellant possessed a loaded firearm. The evidence supports the finding of this Court that the gun was loaded when Appellant
possessed it. Beam testified that Appellant shot at him. Beam’s testimony is corroborated by the strike mark on the fireplace, the
spent bullet casing recovered near it in Beam’s apartment and the loaded magazine on Beam’s floor close to Calhoun’s body.
Appellant’s argument, that his OGS was inaccurate, is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 The jury acquitted on charges of Attempted Homicide, Robbery, Aggravated Assault, Burglary and Criminal Conspiracy.
2 Commonwealth Exhibit 19, which was admitted at trial, is a photograph taken contemporaneously at the crime scene, which
depicts the inside of the apartment. The loaded magazine is clearly visible in the living room near the futon. (TT 244)
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Commonwealth of Pennsylvania v.
Aaron Harris

Criminal Appeal—POSS/PWID—Sufficiency—Weight of the Evidence—Personal Use—No Use Paraphernalia

Officer’s testimony supports finding that defendant did not use crack cocaine; thus, he possessed with the intent to deliver.

No. CC 201505587. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—December 5, 2016.

OPINION
On October 16, 2015, this Court found Appellant, Aaron Harris, guilty of one count of Possession With Intent to Deliver a

Controlled Substance (“PWID” cocaine), two counts of Possession of a Controlled Substance (heroin and cocaine), and one count of
Possession of a Small Amount of Marijuana. This Court sentenced Appellant on January 13, 2016, to a term of 18 to 45 months at
Count One (PWID), and an aggregate consecutive term of six years probation. Appellant’s Post-Sentence Motion was denied on May
19, 2016. Appellant filed a Notice of Appeal on June 13, 2016 and his Statement of Errors Complained of on Appeal on August 1, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges two errors on appeal. Appellant alleges that the evidence was insufficient to establish that the cocaine was

possessed with the intent to deliver and not for personal use. Appellant also alleges that the PWID verdict was against the weight
of the evidence. (Statement of Errors to be Raised on Appeal, p. 3-4)

SUMMARY OF THE EVIDENCE
At trial, Appellant stipulated to possession of cocaine but disputed that he had intent to deliver. (Transcript of Nonjury Trial of

October 16, 2015, hereinafter, TT, at 10) Robert Fassinger, a parole agent for the Commonwealth of Pennsylvania for the past nine
years, testified that he supervised Appellant after he was paroled from a four years and two months to ten years sentence for
PWID. (TT 12, 14) Fassinger testified that all of Appellant’s drug screens were clean1 but Appellant had not obtained employment.2

(TT 14-15) On February 19, 2015, Fassinger went to Appellant’s residence at approximately 6:30 a.m. (TT 15) After a few moments
of knocking, someone inside asked “Who is it?” (TT 16) Fassinger identified himself and then heard significant movement within
the residence. Id. He testified that once the door was opened, he immediately smelled “an obvious odor of burnt marijuana.” Id.
He placed Appellant in handcuffs for safety reasons and conducted a pat down for weapons. Id. During the pat down, Fassinger
felt stamped bags of heroin in Appellant’s pocket. Id. Fassinger recovered twenty-two bags of heroin, crack cocaine weighing over
thirteen grams3 and a small amount of marijuana from Appellant’s person. (TT 17-18) Appellant also had $380.00 cash in his pocket.
(TT 18) In addition, Fassinger observed a digital scale in the living room. (TT 17) Fassinger did not find any use paraphernalia
from his search of Appellant or in his apartment. (TT 19)

Next, Detective Brian Nichols of the City of Pittsburgh Police Department testified as a narcotics expert. (TT 32) Detective
Nichols testified that, in his expert opinion, the cocaine was possessed with the intent to deliver it and not to consume it individu-
ally. (TT 33) He based this opinion on several factors. Id. Detective Nichols testified that the amount recovered represented
thirty-one large doses of crack cocaine. Id. He found the absence of usage paraphernalia and the presence of a digital scale to be
factors in support of his conclusion that the cocaine was possessed with intent to deliver. Id. He also found significant the fact that
Appellant $380.00 on his person despite Appellant not having an employment history that would support Appellant having this
amount of money. (TT 34) Detective Nichols testified that a typical crack cocaine user would have little crack cocaine on him at
any given time but use paraphernalia would be found throughout the house. (TT 35) Crack cocaine consumers often have burnt
fingers, white lips and tongue, sunken faces, dirty clothes and body odor. Id. Detective Nichols testified that Appellant did not
appear to have any characteristics of a typical crack user. (TT 36)

Lastly, Appellant took the stand in his own defense. (TT 48) Appellant testified that he was smoking marijuana laced with crack
cocaine in January and February of 2015. (TT 56) He chose to use crack and marijuana because he no longer had access to K2, a
synthetic version of marijuana. Id. He claimed that the cocaine that he possessed was strictly for his own personal use. (TT 58)

DISCUSSION
Appellant’s first allegation of error is that the evidence was insufficient on the PWID count as the Commonwealth failed to

establish that the cocaine was possessed with the intent to distribute and not merely for personal use. The test for reviewing a
sufficiency of the evidence claim is:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all proper
inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the crime to have been
established beyond a reasonable doubt… This standard is equally applicable to cases where the evidence is circumstantial
rather than direct so long as the combination of the evidence links the accused to the crime beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).
The circumstantial evidence in this case strongly supports the conclusion that Appellant possessed the cocaine with intent to

deliver it. Appellant had enough cocaine on him for over thirty individual uses but no paraphernalia indicative of usage. He had
$380.00 in his pocket but no job. He had been giving clean screens during his probation supervision. The digital scale in his living
room further suggests that he was operating a drug dealing business within his home. In addition, Detective Nichols testified that,
in his expert opinion, Appellant did not have the physical characteristics consistent with crack cocaine usage. Based on these facts,
this Court did not err in finding sufficient evidence existed to support the conclusion that Appellant possessed the cocaine to
deliver and rejected the proposition that Appellant had the cocaine for personal use.

Next Appellant alleges that the PWID verdict was against the weight of the evidence. The standard for a “weight of the
evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed to
the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an abuse
of discretion…. The test is not whether the court would have decided the case in the same way but whether the verdict is
so contrary to the evidence as to make the award of a new trial imperative so that right may be given another opportunity
to prevail.
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Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

This verdict is not so contrary to the evidence as to require a new trial. The evidence can reasonably be interpreted that
Appellant possessed the cocaine with the intent to deliver. This Court rejected Appellant’s alternate theory of the case, that
Appellant mixed crack cocaine and marijuana to replicate the high from K2, a synthetic variant of marijuana to which he no longer
had access. This scenario was proposed to the Commonwealth’s expert witness, who testified that, simply stated, this does not
happen. (TT 40) Moreover, Appellant argues that the lack of packaging or cooking agents, or several cell phones, indicates
personal use over intent to deliver. While this Courts notes that multiple cell phones and packaging paraphernalia can also be
indicia of intent to deliver, Appellant need not check every box in a list of factors for this Court to be persuaded of intent to
deliver. As stated above, the amount of cocaine and cash, the scale, Appellant’s appearance, the lack of employment and lack of
use paraphernalia, along with clean screens, support the conclusion of this Court that Appellant possessed with the intent to
deliver.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 On cross-examination, the witness stated all screens were negative for cocaine and heroin. He did not remember specifically
Appellant testing positive for THC (marijuana), but he believe Appellant may have, based on his history. (TT 29)
2 Appellant testified that he was given drug screens on a weekly basis upon his release, and monthly screens thereafter. (TT 55) 
3 The witness clarified on cross-examination that his notes indicate the weight being 8.4 grams. (TT 23)

Commonwealth of Pennsylvania v.
Terrence Ross

Criminal Appeal—Guilty Plea—PCRA—Ineffective Assistance of Counsel—Defective Plea Colloquy

Defendant’s statements made during the plea colloquy establish that plea was knowing, intelligent, and voluntary.

No. CC 201315085, 201315091. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 30, 2016.

OPINION
On December 15, 2014, Appellant, Terrence Ross, entered into a plea agreement. At CC 201315091, Appellant pled guilty to

three counts of Robbery, two counts of Aggravated Assault, and one count each of Access Device Fraud and Simple Assault. At CC
201315085, Appellant pled to two counts of Robbery and one count each of Simple Assault and Criminal Mischief. This Court
sentenced Appellant to 20-40 years incarceration in the aggregate. Appellant did not file a direct appeal.

Instead, Appellant filed a pro se Post Conviction Relief Act (“PCRA”) Petition on March 31, 2015. This Court dismissed the
Petition without a hearing on May 19, 2016. Appellant filed a Notice of Appeal on June 17, 2016 and a Concise Statement of Errors
Complained of on Appeal on July 11, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises three issues on appeal. Appellant alleges plea counsel rendered ineffective assistance by failing to correct a

defective guilty plea colloquy. Appellant next asserts plea counsel was ineffective by failing to object to a defective plea colloquy.
Lastly, Appellant alleges his constitutional rights were violated by his entering a guilty plea without an understanding of the nature
of the charges to which he pled.

DISCUSSION
Two of Appellant’s claims of error on appeal allege that he was provided ineffective assistance of counsel (“IAC”). Counsel is

presumed to be effective and Appellant bears the burden of establishing ineffectiveness. Commonwealth v. Jones, 683 A.2d 1181,
1183 (Pa. 1996). The test for IAC is whether the underlying claim has arguable merit; whether counsel’s performance lacked a
reasonable basis; and whether the ineffectiveness of counsel caused him prejudice. Commonwealth v. Williams, 899 A.2d 1060,
1063 (Pa. 2006). Prejudice is established if “there is a reasonable probability that the outcome of the proceedings would have been
different but for counsel’s ineffectiveness.” Commonwealth v. Chmiel, 30 A.3d 1111, 1127-1128 (Pa. 2011). If any of these prongs
has not been met, this Court need not hold an evidentiary hearing. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa.Super. 1990).

Both IAC claims and Appellant’s third claim of error allege that the plea colloquy was defective. The law as it relates to plea
colloquies is long-settled. “Our law does not require that an Appellant be totally pleased with the outcome of his decision to plead
guilty, only that his decision be voluntary, knowing and intelligent.” Commonwealth v. Baldwin, 760 A.2d 883, 885 (Pa.Super. 2000),
appeal denied, 781 A.2d 138 (Pa. 2001).

Appellant alleges his plea was not voluntary, knowing and intelligent because this Court failed to explain the nature of the
charges. Appellant’s assertions are not supported by the record. Appellant completed an eleven page written colloquy, which he
indicated that he read and understood fully. (PT 6) He further indicated that he was able to review the guilty plea written colloquy
with counsel, and that counsel explained the nature of the charges and what the Commonwealth would have had to prove at trial.
(PT 5-7) Appellant stated, inter alia, during the verbal plea colloquy that he did not suffer any mental illness or infirmity which
would in any way limit his ability to participate in the plea proceeding. (PT 5) He further stated that he was not forced, threatened,
or coerced in any way with regard to his decision to plead guilty, and that he was satisfied with the representation provided to him
by counsel. (PT 5-6)
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This Court listed the charges to which Appellant was pleading and explained to him the maximum sentence the Court could
impose. (PT 7-9) The plea agreement was placed on the record. (PT 2, 12) At no point did Appellant indicate, nor did his behavior
or demeanor support his contention, that he did not understand his rights. To the contrary, Appellant stated that he was pleading
guilty to the charges as read and was pleading guilty because he was, in fact, guilty. (PT 11)

As indicated above, Appellant completed a counseled, written colloquy, fully participated under oath in a verbal plea colloquy,
and was represented by counsel throughout the plea proceedings. A defendant is bound by the statements made during the plea
colloquy and cannot offer reasons that contradict earlier statements. Commonwealth v. Brown, 48 A.3d 1275, 1277 (Pa. Super.
2012); Commonwealth v. Lewis, 708 A.2d 497 (Pa. Super.1998). Considering the written and oral colloquies, Appellant’s acknowl-
edgement that counsel explained the nature of the charges and the elements of each offense, and that Appellant was satisfied with
his counsel, the totality of circumstances suggests that this plea was knowingly, intelligently and voluntarily made.

When a lengthy inquiry is done by the presiding judge, a presumption exists that a defendant understands the colloquy he
signed. Commonwealth v. Rush, 909 A.2d 805, 808 (Pa. Super. 2006). When a written guilty plea colloquy is supplemented by an
oral colloquy on the record, it supports the conclusion that the guilty plea was knowingly and intelligently entered. Commonwealth
v. Suter, 567 A.2d 707, 709 (Pa.Super. 1989). The burden then shifts to Appellant to prove that the colloquy was defective. Given the
extensive inquiry by this Court to assure that Appellant understood everything, Appellant has not met that burden. Since the guilty
pleas was valid, Appellant’s claims of error are without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Commonwealth of Pennsylvania v.
Marcus Upshaw

Criminal Appeal—Homicide—After Discovered Evidence—Unlawful Restraint—Recanting Witness

Purported recantation testimony is identical to testimony previously given prior to trial and is not after discovered evidence.

No. CC 200901280. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—December 2, 2016.

OPINION
On February 2, 2011, a jury convicted Appellant, Marcus Upshaw, of Murder in the Second Degree, Robbery-Inflicting Serious

Bodily Injury, Burglary, two counts of Unlawful Restraint, two counts of Recklessly Endangering Another Person (REAP) and
Criminal Conspiracy. Appellant was sentenced to the mandatory sentence of life incarceration without the possibility of parole on the
Murder in the Second Degree count, nine to eighteen months consecutive on each of the Unlawful Restraint counts and no further
penalty on the remaining counts. No post-sentence motions were initially filed and the time limit for filing a direct appeal expired.

On March 25, 2011, Appellant filed “Defendant’s Post-Sentence Motions and Motion to Reinstate Appellate Rights, Nunc Pro
Tunc.” This Court reinstated Post-Sentencing rights on March 28, 2011 and denied Post-Sentence Motions on September 20, 2011.
Appellant filed a Notice of Appeal on October 3, 2011 and a Statement of Errors Complained of on Appeal on October 21, 2011.
Appellant also filed on October 21, 2011 a “Petition for remand to supplement evidentiary record with after discovered evidence
pursuant to Pa.R.Crim.P. 720(c).” In response, The Pennsylvania Superior Court dismissed the appeal and ordered Appellant to file
with this Court a Post-Sentence Motion for a new trial on the ground of after-discovered evidence. 

On October 27, 2011, Appellant filed a second Post-Sentencing Motion, based on the purported after-discovered evidence of
correspondence from Darryl Reese, a key Commonwealth witness, in the nature of a recantation. This Court took testimony and
heard argument on the Post-Sentence Motion on March 19, 2012. After considering Reese’s testimony regarding the additional
letters he wrote, wherein he testified that he wrote the letters under duress and that his original trial testimony was truthful and
accurate, this Court denied the Post-Sentence Motion on March 22, 2012, specifically finding that Reese’s testimony at the Post-
Sentence hearing was credible. (Order of Court of March 22, 2012 at 2) This Court denied Appellant’s Motion for Reconsideration
on March 29, 2012. Appellant filed a Notice of Appeal on April 10, 2012 and a Concise Statement of Errors on appeal on May 1,
2012. This Court filed its Opinion on June 29, 2012, and the Superior Court of Pennsylvania affirmed on March 28, 2014.

Next, on August 13, 2014, Appellant filed a Post Conviction Relief Act (PCRA) Petition, in which Appellant again alleged after-
discovered evidence on the basis of additional letters from Reese. This Court appointed counsel for Reese. Counsel, after speak-
ing with Reese, indicated to the Court that Reese wrote the additional letters under duress and his testimony at trial and at the
Post-Sentence hearing was accurate. This Court dismissed the Petition without a hearing on June 17, 2016. Appellant filed a Notice
of Appeal on June 20, 2016 and a Concise Statement of Errors Alleged on Appeal on August 2, 2016.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Concise Statement of Errors, asserts that this Court erred in denying without a hearing the PCRA

Petition based on after-discovered evidence where Appellant’s claim was not patently frivolous. (Concise Statement of Errors at 2)

HISTORY OF THE CASE
For a detailed summary of the evidence presented at trial, see Opinion, June 29, 2012, at 3-7.

DISCUSSION
Appellant alleges that this Court erred in denying without a hearing the PCRA Petition based on after-discovered evidence,

specifically, letters written by Reese after trial and after his testimony at the original PCRA hearing. The standard for an after-
discovered evidence claim is as follows:
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A new trial must be granted on the basis of after-discovered evidence only if the evidence (1) has been discovered after
the trial and could not have been obtained at or prior to the conclusion of the trial by the exercise of reasonable diligence;
(2) is not merely corroborative or cumulative; (3) will not be used solely for impeaching credibility of a witness; and
(4) is of such nature and character that a different verdict will likely result if a new trial is granted.

Commonwealth v. Colson, 490 A.2d 811, 826 (Pa. 1985) (quoting Commonwealth v. Valderrama, 388 A.2d 1042, 1045 (Pa. 1985).
Furthermore, recantation evidence “is notoriously unreliable, particularly where the witness claims to have committed perjury.”
Commonwealth v. Dennis, 715 A.2d 404, 416 (Pa. 1998).

This issue was addressed in Appellant’s prior appeal. The Pennsylvania Superior Court stated:

It is evident that the trial court did not abuse its discretion or commit an error of law. We concur that the letters were
cumulative in nature to other proof presented to the jury. Before trial, Rees had provided identical statements exonerat-
ing Appellant and then, upon appearance in the courtroom, retracted those representations as procured under duress.
Hence Appellant is not entitled to a new trial based upon after-discovered evidence.

Commonwealth v. Upshaw, 1700 WDA 2012, March 28, 2014, at 12.
The most recent letters written by Reese are substantially similar to affidavits obtained from Reese before trial. Reese once

again attempted in the letters to recant parts of his statements to the police and his trial testimony implicating Appellant. However,
counsel for Reese filed a Verification on May 3, 2016, that, if called to testify again, Reese would again say the written statements
were made under duress. Reese testified at the Post-Sentence Motion hearing on March 19, 2012, as he did at trial, that the letters
and affidavits were written under duress, as he was attempting to protect himself and his family from Appellant and his cohorts.
(MT 7) Reese emphasized that his testimony at trial implicating Appellant and his original statements to the police were true. (MT 9)

As this Court stated the last time Appellant raised this issue, the letters written after trial mirror the affidavits written
before trial. If called to testify again, Reese would provide the same explanation for their inconsistency as he provided during
his original and PCRA sworn testimony. The purported evidence fails all four prongs of the after-discovered evidence test:
Reese submitted affidavits before trial essentially identical to the letters submitted with both the original PCRA and this one
and he was cross-examined at trial on these affidavits, thus the evidence was available and, in fact, used by Appellant at trial;
the effect of the letters is cumulative and consequently Appellant fails the second prong of the after-discovered evidence test;
furthermore, the purpose of the letters is solely to discredit the testimony of Reese, thus failing the third prong; the nature and
character of the letters is so similar to the affidavits used to impeach Reese at trial that a different verdict would not be likely
if Appellant were granted a new trial. As such, this Court correctly dismissed the PCRA Petition without another hearing.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.
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Pamela Emanuel, Administratrix of the Estate of Ida Breniser v.
Asbury Health Center; and

United Methodist Services for the Aging
Personal Injury—Discovery

Court granted motion to compel in medical malpractice action of deficiency report to the Department of Health following
the death of a nursing home resident. Document was not immune from production under 28 Pa. Code § 51.3(f).

No. GD-15-010097. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, J., Jr.—July 20, 2016.

OPINION AND ORDER OF COURT
In this professional negligence action, Plaintiff ’s Motion to Compel Discovery of documents in the possession of defendants that

defendants submitted to or received from the Pennsylvania Department of Health (“the Department”) and its independent agent,
Quality Insights, concerning the death of Ida Breniser is the subject of this Opinion and Order of Court. The parties have not cited,
and I am not aware of, any appellate court case law that has addressed the issues raised through this discovery request.

While she was a resident at defendants’ nursing home, the deceased, Ida Breniser, was strangled to death when her neck was
trapped between the side rail and the bed and/or mattress. Following this incident, defendants submitted a report to the
Department as is required under 28 Pa.Code §51.3(f), which provides: “[i]f a health care facility is aware of a situation or the occur-
rence of an event at the facility which could seriously compromise quality assurance or patient safety, the facility shall immedi-
ately notify the Department in writing …. ”

The steps that follow the filing of a report pursuant to 28 Pa.Code §51.3(f) are described in pages 3-5 of Plaintiff ’s Brief in
Support of the Discoverability of Documents Exchanged Between Asbury Heights and Quality Insights:1

PAGES 3-5 OF PLAINTIFF’S BRIEF
The Pennsylvania Department of Health conducts surveys and investigations of Pennsylvania nursing homes to make sure they

are in compliance with state and federal law. When a violation of Pennsylvania or federal law is found, the Department of Health
issues a “statement of deficiencies,” also referred to as a CMS-2567. Under Pennsylvania law, once a statement of deficiencies is
issued, the nursing home can request a review of the deficiency finding. See 35 P.S. § 446.4(b)(2). See also Pennsylvania
Department of Health Long Term Care Provider Bulletin No. 44, last reviewed on June 25, 2014. The nursing home can request
that this review be done by the Department of Health itself, or by an “independent agent” of the Department of Health designated
by the Department. See 35 P.S. § 446.4(b)(2). See also Pennsylvania Department of Health Long Term Care Provider Bulletin No.
2011-2012, last reviewed on June 25, 2014; and Pennsylvania Department of Health Long Term Care Provider Bulletin No. 2012-
05-1, last reviewed on January 14, 2015. The Pennsylvania Department of Health has generally designated Quality Insights to act
as its independent agent for purposes of informal reviews of nursing home deficiency findings. See Pennsylvania Department of
Health Long Term Care Provider Bulletin No. 2012-05-1, last reviewed on January 14, 2015.

If the nursing home chooses review with the independent agent of the Department of Health, i.e., Quality Insights, the nursing
home, within 10 days of the deficiency finding, must send a written request to Quality Insights, with a copy to the Department of
Health, in which the nursing home identifies the deficiency(ies) disputed and the reasons for the request for review, along with all
supporting documentation. See Pennsylvania Department of Health Long Term Care Provider Bulletin No. 2012-05-1, last reviewed
on January 14, 2015. Quality Insights then reviews the request and supporting documentation and prepares a written recommen-
dation, a copy of which goes to the nursing home and the Department of Health. See Pennsylvania Department of Health Long
Term Care Provider Bulletin No. 2012-05-1, last reviewed on January 14, 2015.

If the Quality Insights recommendation is to sustain the Department of Health’s finding of a deficiency, Quality Insights
provides a written rationale for its recommendation as well as specific recommendations for actions the nursing home can
implement to achieve compliance. See 35 P.S. § 446.4(b)(3)(ii). See also Pennsylvania Department of Health Long Term Care
Provider Bulletin No. 2012-05-1, last reviewed on January 14, 2015. If Quality Insights’ recommendation is to reverse a
Department of Health deficiency finding, the Department of Health then has 15 days to provide a “final decision” on the matter.
See Pennsylvania Department of Health Long Term Care Provider Bulletin No. 2012-05-1, last reviewed on January 14, 2015.
If the Department of Health disagrees with Quality Insights’ recommendation to reverse a Department deficiency finding and
decides instead to keep the deficiency finding in place, the Department of Health provides the nursing home and Quality
Insights with a written explanation of its final decision to nullify the independent agent’s recommendation and impose the
deficiency. See 35 P.S. § 446.4(b)(3)(iii). See also Pennsylvania Department of Health Long Term Care Provider Bulletin
No. 2012-05-1, last reviewed on January 14, 2015.

MERITS OF PLAINTIFF’S MOTION
Through the discovery motion that is the subject of this Opinion and Order of Court, plaintiff has requested defendants to

furnish a copy of the report submitted to the Department pursuant to 28 Pa.Code § 51.3(f), and all other documents defendants
submitted to or received from the Department and Quality Insights concerning the death of Ida Breniser.2

Plaintiff relies on Pa.R.C.P. No. 4003.1(a), which provides that “a party may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action …. ” Obviously, the documents that plaintiff seeks
are relevant because they contain information concerning the cause of plaintiff ’s death and the care provided by defendants.

Consequently, Plaintiff ’s Motion to Compel shall be granted unless defendants can show the information is privileged.

I.
Defendants do not claim that the documents are protected by the Peer Review Protection Act, 63 P.S. § 425.1 et seq. See Yocabet

v. UPMC Presbyterian, 119 A.3d 1012 (Pa. Super. 2015), where the Court held that information UPMC submitted to the Department
for purposes of a CMS/DOH investigation was not confidential material under the Peer Review Act because the Department is not
a professional healthcare provider and, thus, did not conduct a peer review.3

II.
Defendants rely on 28 Pa.Code § 51.3(i), which reads as follows:
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Information contained in the notification submitted to the Department by a facility under subsection (e) or (f) may not,
unless otherwise ordered by a court for good cause shown, be produced for inspection or copying by, nor may the
contents thereof be disclosed to, a person other than the Secretary, the Secretary’s representative or another government
agency, without the consent of the facility which filed the report.

According to defendants, 28 Pa.Code § 51.3(i) bars a party in a civil action from obtaining through discovery information from
a facility that was furnished to or received from the Department. I disagree.

For the reasons I will discuss, 28 Pa.Code § 51.3(i) bars only the Department from disclosing information which a facility
submitted to or received from the Department. In other words, I read 28 Pa.Code § 51.3(i) as follows:

Information contained in the notification submitted to the Department by a facility … may not … be produced [BY THE
DEPARTMENT] … to, a person other than the Secretary, the Secretary’s representative or another government agency,
without the consent of the facility which filed the report.

Defendants would include information in the possession of the facility so that 28 Pa.Code § 51.3(i) would also read: “Information
contained in the notification submitted to the Department by a facility … may not … be produced [BY THE FACILITY] … to, a
person other than the Secretary, the Secretary’s representative or another government agency, without the consent of the facility
which filed the report.”

I disagree. I rule that 28 Pa.Code § 51.3(i) covers only information that may be produced by the Department.

The language of 28 Pa.Code § 51.3(i) was tailored to address efforts of third parties to obtain documents from the Department
regarding an incident that the facility was required to report. If 28 Pa.Code § 51.3(i) applies only to the Department, every provi-
sion within 28 Pa.Code § 51.3 serves a function. It allows voluntary disclosure only to governmental agencies. It has a good cause
shown exception. It allows disclosure to any third party with the consent of the facility.

The language of 28 Pa.Code § 51.3 does not appear to also govern discovery requests in a civil proceeding directed to the
facility. There are already no impediments to a facility’s voluntarily producing to any person information which it submitted to the
Department pursuant to 28 Pa.Code § 51.3(f). Thus, the clause “without the consent of the facility which filed the report” serves
no function if 28 Pa.Code § 51.3 was to be extended to reach documents in the possession of the facility.

Also, if 28 Pa.Code § 51.3 was intended to apply to documents in the possession of the facility, the Department would not have
used a “good cause shown” exception without any explanation as to how this exception lines up with the discovery rules.

Privileges are not presumed. Thus, even assuming that the Department would have the authority to create a privilege that
applies to civil proceedings, it would have done so only through a Code provision that specifically provides that the protection
against disclosure applies to documents held by the facility. Since privileges are not presumed, it cannot be presumed that the
general language of 28 Pa.Code § 51.3(i) created a privilege-protecting from disclosure documents held by the facility. Nothing
in the Code provision on which defendants rely states that this provision is intended to bar disclosure by the facility of relevant
information in a civil proceeding.

III.
Defendants contend that the communications between the Department of Health, the facility, and Quality Insights are

mediation communications protected by 42 Pa.C.S.A. § 5949.
This contention is without merit because the parties did not engage in mediation. “Mediation” is defined in Black’s Law

Dictionary (10th ed. 2014) as a “method of non-binding dispute resolution involving a neutral third party who tries to help the
disputing parties reach a mutually agreeable solution.”

Black’s Law Dictionary also cites the following description of the term “mediation”:

Simply stated, mediation does not resolve a dispute, it merely helps the parties do so. In contrast, the FAA presumes
that the arbitration process itself will produce a resolution independent of the parties’ acquiescence – an award
which declares the parties’ rights and which may be confirmed with the force of a judgment… In short, because the
mediation process does not purport to adjudicate or resolve a case in any way, it is not “arbitration” within the meaning
of the FAA. Advanced Bodycare Solutions, LLC v. Thione Int’l Inc., 524 F.3d 1235, 1240 (11th Cir. 2008) (internal
citations omitted).

On its website, the EEOC describes mediation as follows:

Mediation is an informal and confidential way for people to resolve disputes with the help of a neutral mediator who is
trained to help people discuss their differences. The mediator does not decide who is right or wrong or issue a decision.
Instead, the mediator helps the parties work out their own solutions to problems.

U.S. EEOC, http://www.eeoc.gov/employees/mediation.cfm (last visited July 18, 2016).

Also see the definition of “mediation” set forth in 42 Pa.C.S.A. § 5949(c), which defines “mediation” as “[t]he deliberate and
knowing use of a third person by disputing parties to help them reach a resolution of their dispute .... ”

Under the above definitions of the term “mediation,” as well as the general understanding of the meaning of “mediation,”
a mediator does not make any rulings. Quality Insights makes rulings, so it is not a mediator.

A mediator does not decide who is right or wrong. He or she works with the parties to resolve their dispute. Quality Insights
does not work with the parties. To the contrary, Quality Insights never meets with both parties. It never attempts to help the
parties resolve their dispute. It becomes involved when the facility seeks an informal review of an adverse finding of the
Department. Following the review, it will either sustain the Department’s findings or reverse one or more of the Department’s
deficiency findings (see pages 1-3 of this Opinion).

SUMMARY
In summary, through Plaintiff ’s Motion to Compel Discovery, plaintiff seeks relevant information in the possession of

defendants, and defendants have not shown why this information should not be produced under the relevant discovery rules.
For these reasons, I enter a court order compelling discovery.
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ORDER OF COURT
On this 20th day of July, 2016, it is ORDERED that within twenty (20) days, defendants shall produce the discovery which

plaintiff seeks in her Motion to Compel Discovery.
BY THE COURT:
/s/Wettick, Jr., J.

1 Defendants did not question the accuracy of plaintiff ’s Description of the Informal Dispute Resolution process, and the
Description is consistent with plaintiff ’s citations.
2 Plaintiff has not requested documents directly from the Department.
3 In Yocabet, the Court never addressed the argument that the documents are protected under 28 Pa.Code § 51.3.

Mark V. Matera, George C. Greer, and Robert W. Hollweg
on Behalf of Themselves and all Others Similarly Situated v.

Kraft Heinz Foods Company f/k/a H.J. Heinz Company, a Corporation
Class Action—Preliminary Objections

Judge Wettick granted in part and denied in part Preliminary Objections seeking to dismiss a Class Action Complaint involving
Key Employee Charitable Award Program as a benefit to certain members of management at Heinz, enforcing written promise
to make charitable contributions upon the employees’ deaths. Change in control provision under Program did not permit Heinz
to change the terms of the Program. Court dismissed promissory estoppel and unjust enrichment claims based on the existence
of a written contract and a claim under the Wage Payment and Collection Law because the charitable benefits were not
wages and compensation.

No. GD-15-016630. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—July 12, 2016.

OPINION AND ORDER OF COURT
The subject of this Opinion and Order of Court is Defendant’s Preliminary Objections seeking dismissal of each of the five

counts raised in plaintiffs’ First Amended Class Action Complaint.
In 1989, H.J. Heinz Company (“Heinz”) created the H.J. Heinz Key Employee Charitable Award Program (“Program”). The

Program, which provided for deferred charitable giving, was offered to senior management employees. Approximately fifty
employees elected to participate in the Program.

In order to participate, the employee made contributions to the H.J. Heinz Company Foundation (“Foundation”). To take
advantage of the Program, each eligible participant was obligated to make annual charitable contributions to the Foundation for
a period of five consecutive years. Heinz, in turn, promised to pay a specified amount to the charity designated by the participant
upon the death of the participant and his or her joint party (hereinafter referred to as “spouse”) on a “second to die” basis. The
amount paid to the charity depended upon the participant’s age (or that of his or her spouse) at the time they enrolled in the
Program and the amount the participant contributed over the five-year period.

See Section 4(b)(i.) of the Program, which reads as follows:

Heinz shall make a charitable donation on the Employee’s behalf to an institution designated by the Employee. This dona-
tion shall be an amount equal to the Charitable Award Amount as determined by the Charitable Award Schedule (which
is attached hereto as Exhibit A), if the Employee has made the five years of required annual donations to the Foundation.

In the letter sent to the eligible participants, the Program is described as follows:

HEINZ (logo)
WORLD HEADQUARTERS
United States Steel Building

George C. Greer
Vice President
Organization Development and Administration

July 21, 1989

Re: H. J. Heinz Company Key Employees Charitable Award Program

As a MIP participant in the United States we are pleased to announce that you are eligible for an exciting, new, voluntary,
charitable-giving program. This unique program will enable you to direct a significant donation (up to $3,000,000,
depending on age) to a qualified charity or charities of your choice upon the last death of you and your spouse (or some
other family member if you are not married). This donation will be made by the Company in your behalf in return for an
annual tax-deductible contribution for five years from you to the H. J. Heinz Company Foundation.

For example, if you are age 48, a $4,000 annual commitment over five years will enable you to direct a deferred donation
to your favorite qualified charitable institution of $1,500,000. This program could enable you to create a scholarship fund
or special program in your name or another’s. This program is in addition to the H. J. Heinz Company Foundation Gift
Matching Program for Education, Health Care and the Arts Acknowledgement and does not impact your ability to have
current donations matched. However, this Program does produce a much larger gift than the same five annual contribu-
tions matched.



page 124 volume 165  no.  10

Enclosed are forms and other information about this special Program which will enable you to enroll. You will have the
opportunity to attend a presentation of the Plan to be scheduled by your company. Questions concerning the Program may
be directed to 1-800-342-2779. Please complete the Enrollment Form, whether or not you wish to participate, and return
it in the pre-addressed envelope by November 1, 1989 to:

Mr. Frank J. Dunham
Program Administrator
The Ayco Corporation
One Wall Street
Albany, NY 12205

H. J. Heinz Company, P.O. Box 57, Pittsburgh, Pennsylvania 15230-0057

Page 2

If you wish to participate, you must also complete and return the Charitable Award Designation Form. After these forms
are received, you will be sent some insurance paperwork for completion by The Ayco Corporation, a firm retained by
Heinz to handle the installation and administration of the Program. In addition, depending upon your age and the amount
of your charitable donation, a medical examination may be needed. Finally, after you have been approved for participa-
tion, you will be requested to submit a check made payable to the H. J. Heinz Company Foundation equal to your annual
commitment.

We are pleased to offer you this opportunity. We believe it reaffirms our continuing commitment to support your own
philanthropic activities

Sincerely,
George C. Greer.

The mailing to eligible participants included the following Charitable Award Schedule:

H. J. Heinz Company Key Employees: Charitable Award Program

CHARITABLE AWARD SCHEDULE

To determine your Charitable Award Amount under the Program, find your age group as of the date you enroll. Use
your age unless your Joint Party is younger than you, in which case you should use your Joint Party’s age. Then find
the dollar figure under the appropriate column on the right (depending on whether you want to make a $1,000, $2,000,
$3,000, or $4,000 annual contribution for five years to the H. J. Heinz Company Foundation). This dollar figure should
be inserted on the Charitable Award Program Designation Form where indicated.

CHARITABLE AWARD AMOUNT

Applicable Age $1,000 Annually $2,000 Annually $3,000 Annually $4,000 Annually
Upon Enrollment for Five Years for Five Years for Five Years for Five Years

34 and under $750,000 $1,500,000 $2,250,000 $3,000,000

35-39 625,000 1,250,000 1,875,000 2,500,000

40-44 500,000 1,000,000 1,500,000 2,000,000

45-49 375,000 750,000 1,125,000 1,500,000

50-54 250,000 500,000 750,000 1,000,000

55-59 175,000 350,000 525,000 700,000

60 and over 100,000 200,000 300,000 400,000

The Program provided that upon the death of the employee and spouse, Heinz would contribute to the charity selected by the
employee the charitable amount set forth in the Charitable Award Schedule. This amount is far in excess of the employee’s
contributions. For example, if a forty-four year old employee contributed $2,000 a year for five years (i.e., $10,000), Heinz, upon
the death of the employee and spouse, would contribute $1,000,000 to the charity designated by the employee.

Approximately fifty of the eligible senior management employees elected to participate in the Program, and met all require-
ments imposed by the Program, including continuing the employment with Heinz for the five-year period.

Under the Program, Heinz had the right, but not the obligation, to purchase and hold “second to die” life insurance policies that
covered all or a portion of its liability under the Program. It could have insured its complete obligation; it could have elected not
to purchase any insurance, and upon the death of the participant and spouse, to pay the amounts due from its retained earnings;
or it could have opted to insure only a part of the obligation through life insurance and self-fund the balance.

Shortly after the inception of the Program, Heinz elected to fund approximately 60% of its obligations under the Program by
purchasing a “Last Survivor” Insurance Policy from Pacific Life Insurance Company on the life of each participant and spouse and
to self-fund the balance that would become due upon the death of both participant and spouse.1

On June 7, 2013, Heinz announced that an investment group had purchased all of its shares. This constituted a Change in
Control under Section 14 of the Program. Approximately a year later, on June 2, 2014, Heinz sent letters to the participants
informing them that it was transferring the life insurance policies to the charities that the participants had designated. The
letters stated that once the policies were transferred, the Program would be terminated, meaning that Heinz would not be
making any additional payments to the participants or the charities designated by the participants. See, e.g., Heinz’s form letter
to George Greer:
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HEINZ (logo)
WORLD HEADQUARTERS

P.O. Box 57
Pittsburgh, Pennsylvania 15230-0057

June 2, 2014

Mr. George C. Greer
Prospect Point - P.O. Box 23
Rector, PA 15677-0023

Dear Mr. George Greer,

The purpose of this message is to provide an update on the 1989 Key Employee Charitable Award Program (KECAP).

As a result of the recent change of control of Heinz, Heinz has decided to exercise its option under the KECAP program
terms to transfer the life insurance policies the Company secured in 1989 under this program to the beneficiary institu-
tions designated by each participating employee in satisfaction of the Company’s obligations under the program. Once
the transfers of the life insurance policies are completed, the KECAP will be terminated.

The transfer of these policies, which results in a significant cash investment by Heinz, underscores our continuing
commitment to organizations that positively impact our communities and importantly will greatly benefit chosen
organizations with the certainty of the value of the insurance policies rather than a mere possibility of a gift at some
indefinite point in time.

Specifically, Heinz will transfer an insurance policy in your and Mrs. Greer.’s honor with a current death benefit value of
$603,741 to The University of Pennsylvania Law School to recognize your contribution of $20,000.00 under the program.

If you desire to change the final beneficiary of your gift, please let us know within thirty days. The beneficiary must be
a tax exempt organization qualified as such under Section 501(c)(3) of the United States Internal Revenue Code, and must
also meet the eligibility requirements of the program. If we do not hear from you by July 2, 2014 with a new election, the
Company will move forward and transfer the insurance policy in your name to the beneficiary noted above.

Thank you.
Drew Stoner
Associate Director, Heinz North America Benefits
Andrew.Stoner@us.hjheinz.com

The parties disagree as to whether Heinz could terminate the Program in the event of a Change in Control.
The death benefit paid to the charity under the life insurance policy is approximately 40% less than the Charitable Award

Amount Heinz promised to pay under the Program. For example, in the case of Mark V. Matera, described in ¶ 45, Exhibit D, of
the First Amended Class Action Complaint, the Charitable Award Amount was set at $1.5 million under the Program document,
and the death benefit of the transferred life policy payable to the charity would be $902,198. See Heinz’s letter to the charity
designated by Mark V. Matera:

HEINZ (logo)
WORLD HEADQUARTERS

P.O. Box 57
Pittsburgh, Pennsylvania 15230-0057

August 15, 2014

Holy Family Institute
ATTN: Carol Popp
Holy Family Institute
8235 Ohio River Boulevard
Pittsburgh, Pennsylvania 15202

Dear Sir or Madam,
As you may be aware, Holy Family Institute was designated by Mark V. Matera as the potential recipient of a charitable award

upon the death of Mark V. Matera and Barbara F. Matera, pursuant to the H. J. Heinz Company (“Heinz”) 1989 Key Employee
Charitable Award Program (“KECAP”).

As a result of the recent change of control of Heinz, Heinz has decided to exercise its option under the KECAP to transfer the
life insurance policies secured by Heinz in 1989 to the beneficiary institutions designated by each participating former Heinz
employee in satisfaction of Heinz’s obligations under the program. Once the transfers of the life insurance policies are completed,
the KECAP will be terminated.

The transfer of these policies, which results in a significant cash investment by Heinz, underscores our continuing commitment
to organizations including yours that positively impact our communities. Moreover, as the owner of a transferred insurance
policy, your organization will have the flexibility to utilize the policy in the way that best meets your needs.

Specifically, Heinz will transfer an insurance policy to Holy Family Institute with a current death benefit value of $902,198.00.
Once your organization is the policy owner, it may either keep the policy and be responsible for maintaining it, including any
applicable administrative or other cost, or surrender it for its cash value, as specified in the policy.

The policy is a type of universal life insurance in which the lapse date and cash value varies over time with interest rates in the
economy as a whole. Certain adjustments also can be made by the policy owner electing to transfer value between the lapse date
and death benefit amount or by paying premiums to extend the lapse dates. No additional premiums are required to be paid. Small
administrative fees are payable annually, which are typically deducted from the policy value. Please refer to the policy documents
for a full description of your organization’s rights and obligations as policy owner, including the ability to take loans and with-
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drawals from the policy and an explanation of how and when coverage under the policy may lapse. Attached please find a partially
completed Pacific Life form for completion by Holy Family Institute in order to effect the transfer of ownership from Heinz to Holy
Family Institute. Please refer to the following instructions:

• Please review the forms for accuracy.
• When completing the form, please note the following for each form:

- Refer to the instructions on pages 4 to 6.
- Please fill out section 2 for Ownership Change and the remaining sections if applicable. You should not check 
the box in section 2. Regarding the entry for “Relationship to Insured” in section 2, please enter “Other.”
- Section 8 for Beneficiary change should be the same as section 2 if that is the new owner’s intention.
- Section 10 for Signatures: Holy Family Institute (authorized signer) should sign (including name and title, if 
applicable) and date on the line reserved for “New Policyowner’s signature”.

• Please return the completed form to me by August 29, 2014 for processing. An original signature is required. Please 
send the original transfer form to my attention at the letterhead address.

Thank you.
Drew Stoner
Associate Director, Heinz North America Benefits
Andrew.Stoner@us.hjheinz.com

Plaintiffs have instituted this lawsuit in response to Heinz’s letter, sent to each participant, terminating the Program. Plaintiffs’
First Amended Class Action Complaint raises five counts.

In Count I—Breach of Contract—plaintiffs allege that the Program document constitutes an express contract between Heinz
and the participants that obligates Heinz to make the Charitable Award Amounts promised under the Program document. The
relief sought includes an order of court directing that the Program document be specifically performed and enjoining defendant
from failing to pay the full Charitable Award Amount when it becomes due.

Count II—Breach of Contract—is also based upon the allegations in plaintiffs’ First Amended Class Action Complaint that the
Program document constitutes an express contract between Heinz and the participants. The relief sought includes a court order
directing Heinz to fund the transferred insurance policies in an amount sufficient that the policy will not lapse.

Count III is a claim for promissory estoppel. Plaintiffs allege that Heinz expressly and repeatedly promised, represented, and
emphasized that the full Charitable Award Amount would be paid to the designated charities; that Heinz intended that such
representations would induce employees to accept participation in the Program designed, in part, to retain senior management
employees as employees of Heinz; that plaintiffs reasonably relied to their detriment on Heinz’s representations; that Heinz
repudiated its promise to make the Charitable Award Amounts; and that Heinz has benefited from the difference between the
amounts received under the insurance policies and the Charitable Award Amounts at the expense of plaintiffs’ designated
beneficiaries.

In Count IV—Unjust Enrichment—plaintiffs allege that by way of Heinz’s termination letter and its repudiation of its promise
to pay the Charitable Award Amounts, Heinz has avoided its obligations and has received substantial economic benefit by avoid-
ing the payment of the full Charitable Award Amounts. In these instances, it would be unjust and unconscionable for Heinz to
retain this substantial benefit.

Count V is a claim under the Pennsylvania Wage Payment and Collection Law, 43 P.S. § 260.1 et seq. (“WPCL”). The relief sought
includes an order of court directing Heinz to pay the full Charitable Award Amounts when due, an order directing defendant to
fund the transferred life insurance policies in an amount sufficient to ensure that they will not lapse before the death of the
second to die individual covered by the policy, and costs and expenses, including reasonable attorneys’ fees.

STANDING
Heinz contends that all counts should be dismissed because the participants have no standing to enforce the terms and provi-

sions of the Program. This is so, according to Heinz, because the participants will not experience any financial losses as a result
of Heinz’s decision to discontinue the Program.

Plaintiffs correctly state that standing is conferred under the principles described in Sections 302 through 315 of the
Restatement (Second) of Contracts governing Contract Beneficiaries. Section 305(1) governs Overlapping Duties to Beneficiary
and Promisee. It reads as follows:

(1) A promise in a contract creates a duty in the promiser to the promisee to perform the promise even though he also
has a similar duty to an intended beneficiary.

Comment a to § 305 provides that the promisee has a right to performance:

Comment:

a. The promisee’s right. The promisee of a promise for the benefit of a beneficiary has the same right to performance
as any other promisee, whether the promise is binding because part of a bargain, because of his reliance, or because of
its formal characteristics. If the promisee has no economic interest in the performance, as in many cases involving gift
promises, the ordinary remedy of damages for breach of contract is an inadequate remedy, since only nominal damages
can be recovered. In such cases specific performance is commonly appropriate. See § 307….

The relevant provisions of Comment b and Comment d of the Restatement (Second) of Contracts § 307 each provide for the
promisee to seek the remedy of specific performance:

b. Suit by promisee. Even though a contract creates a duty to a beneficiary, the promisee has a right to performance.
See § 305. The promisee cannot recover damages suffered by the beneficiary. but the promisee is a proper party to sue for
specific performance if that remedy is otherwise appropriate under the rules stated in §§ 357-69…. (Emphasis added.)

d. Gift promise. Where the promisee intends to make a gift of the promised performance to the beneficiary, the
beneficiary ordinarily has an economic interest in the performance but the promisee does not. Thus the promisee may
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suffer no damages as the result of breach by the promiser. In such cases the promisee’s remedy in damages is not an
adequate remedy within the rules stated in §§ 359 and 360. and specific performance may be appropriate. See
Illustration 1 to § 305. The court may of course so fashion its decree as to protect the interests of the promisee and
beneficiary without unnecessary injury to the promiser or innocent third persons. See § 358. (Emphasis added.)

Because of my reliance on the provisions of the Restatement, I do not consider whether there is standing on the ground that the
plaintiffs are aggrieved. See William Penn Parking Garage, Inc. v. City of Pittsburgh, 346 A.2d 269, 282-83 (Pa. 1975) (citations
omitted), where the Court eliminated the requirement that the interest be pecuniary:

The requirement that the interest be ‘pecuniary’, which may once have had independent significance, no longer adds
anything to the requirement of an interest having substance as defined above.

The requirement that an interest be ‘direct’ simply means that the person claiming to be aggrieved must show
causation of the harm to his interest by the matter of which he complains ….

Generalization about the degree of causal connection required to confer standing is more difficult than generaliza-
tion about the other requirements discussed above. However, it is clear that the possibility that an interest will suffice to
confer standing grows less as the causal connection grows more remote.

PRELIMINARY OBJECTIONS TO COUNTS I AND II
Plaintiffs correctly state that in paragraphs 4(b)(i.) and 4(b)(ii.) of the Program, Heinz promised to make charitable donations

in an amount equal to the Charitable Award Schedule:

(i.) Heinz shall make a charitable donation on the Employee’s behalf to an institution designated by the Employee. This
donation shall be an amount equal to the Charitable Award Amount as determined by the Charitable Award Schedule
(which is attached hereto as Exhibit A), if the Employee has made the five years of required annual donations to the
Foundation.

Under Section 4(b)(ii.), “Heinz shall make this donation upon the death of the Employee and his/her ‘Joint Party,’ whichever
occurs last.”

Thus, there is no merit to Heinz’s preliminary objections to Counts I and II unless other provisions in the Program modify
Sections 4(b)(i.) and/or 4(b)(ii.).

I now consider whether there are other provisions in the Program that modify Heinz’s promise to pay a donation in the amount
set forth in the Charitable Award Schedule.

A.
Heinz directs the court to Section 2 of the Program, which reads as follows:

2. ADMINISTRATION

The Program shall be administered by the Heinz Executive Committee of the Board of Directors (the “Committee”).

The Committee shall have full power and authority to adopt, alter, and repeal any administrative rules, regulations, and
practices governing the operation of the Program as it shall deem advisable and to interpret the terms and provisions
of the Program. All decisions, interpretations or resolutions of the Committee shall be conclusive and binding on all
interested parties.

This provision governs only administrative rules, regulations, and practices governing the operation of the Program.
Obligations to make charitable donations are not administrative matters. These obligations are the subject of Section 4, which
governs Charitable Donation.

Heinz’s interpretation of Section 2 (Administration) as permitting the Heinz Executive Committee of the Board of Directors (the
“Committee”) to take any steps which it shall deem advisable regarding continuation of the Program would render meaningless
the above provisions of the Program that mandate payment if the participant has made the annual payments for five years to the
Foundation. Under well-accepted rules of construction, a contract shall not be construed in a manner that renders other provisions
meaningless if the agreement can be construed in a manner that gives meaning to all provisions in the agreement.

Furthermore, at best, Section 2 is ambiguous and a court is not going to construe a Program drafted by Heinz in a manner that
allows the Committee to terminate the Program at any time and for any reason advisable by the Committee.

B.
Both parties agree that there was a “Change in Control” within the meaning of Section 14 of the Program as a result of the sale

of Heinz’s shares. This Section, titled “Change in Control,” describes the steps Heinz is permitted to pursue in the event of a
Change in Control:

14. CHANGE IN CONTROL

In the event of a Change in Control as defined herein, Heinz may immediately transfer to the institution designated by
the Employee in his/her most recently filed and effective Charitable Award Program Designation Form any life insurance
policy that Heinz has acquired on the Employee’s life in conjunction with the Program, and will prepay any future
premiums required to be paid by Heinz and the Employee.

This Section does not permit Heinz to cancel the Program. To the contrary, a Change in Control only allows Heinz to immediately
transfer to the charitable institution designated by the employee life insurance that Heinz has already acquired on the employee’s
life. In the event that Heinz elects to transfer the insurance policy to the charity, Section 14 provides that Heinz will prepay any
future premiums required to be paid by Heinz and the employee. In other words, in the absence of a Change in Control, Heinz
could not transfer insurance on the life of the employee to the charity until the death of the employee and spouse. Up until the
death of the participant, the participant could change the beneficiary. See Section 5(d) of the Program. However, after a Change in
Control, Heinz may continue to hold the life insurance on the lives of the participants, or transfer to the charity the life insurance
held by Heinz, together with prepayment of future obligations.
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In the present case, Heinz states that it chose to transfer the life insurance to the charity. However, plaintiffs allege that Heinz
did not fully comply with the obligation described in Section 14 of prepayment of future premiums that Heinz will prepay any
future premiums.

Heinz contends that the first paragraph of Section 14 implicitly gives Heinz the ability to terminate the Program. There is no
language in the Program that in any way supports this argument.

Heinz contends that unless Section 14 gives Heinz the right to terminate the Program, Section 14 is unnecessary because Heinz
could always have transferred the insurance policies to the institutions designated by the participants. As I said previously, Heinz
misreads the Program. In the absence of Section 14, the participant continued to have the ability to change the beneficiary as long
as he or she was alive.

The scheme that Heinz proposes—the insurance policies are transferred to the charity and no additional payments are required
for the policy premiums or to meet the Charitable Award Schedule—can produce an absurd result. If Heinz had chosen to self-
fund, upon a Change in Control, Heinz would not be required to make any transfers or payments to the charity.

If Section 14 was intended to allow Heinz to terminate the Program, this is what the Program would have stated. See the scheme
set forth in Section 7 of the Program governing “Amendment and Discontinuance,” which provides that in the event the relevant
tax laws or regulations change during the life of the Program, then “Heinz may amend, suspend, or discontinue the Program.” This
section further provides that if an amendment, suspension, or discontinuance reduces or delays payment of the Charitable Award
Amount, then the participant may elect, in lieu of any other payments under the Program, an amount equal to 300% of the amount
contributed to the foundation by the employee under the Program.

COUNT III—PROMISSORY ESTOPPEL
I am dismissing this count because the only purpose of the doctrine of promissory estoppel is to enforce a promise that was

made. Crouse v. Cyclops Indus., 745 A.2d 606, 610 (Pa . 2000). If, under the Program, the rights of the participants were altered as
a result of a Change in Control, the doctrine of promissory estoppel cannot be used to give participants greater benefits than those
provided for in the Program. If, on the other hand, the obligations described in Sections 4(b)(i.) and 4(b)(ii.) (see pages 12-13
of this Opinion) were not altered as a result of a Change in Control, Counts I and II (Breach of Contract) provide a remedy for
participants.

COUNT IV—UNJUST ENRICHMENT
I am dismissing this count.
The doctrine of unjust enrichment was described by the Superior Court in Durst v. Milroy General Contracting, Inc., 52 A.3d

357, 360 (Pa. Super. 2012) (citation omitted), as follows:

Where unjust enrichment is found, the law implies a contract, which requires the defendant to pay to the plaintiff the
value of the benefit conferred. Schenck v. K.E. David, Ltd., 446 Pa.Super. 94, 666 A.2d 327 (1995). The elements neces-
sary to prove unjust enrichment are:

(1) benefits conferred on defendant by plaintiff; (2) appreciation of such benefits by defendant; and (3) acceptance
and retention of such benefits under such circumstances that it would be inequitable for defendant to retain the
benefit without payment of value. (citations omitted). The application of the doctrine depends on the particular
factual circumstances of the case at issue. In determining if the doctrine applies, our focus is not on the intention
of the parties, but rather on whether the defendant has been unjustly enriched.

Under the facts of the present case, the beneficiaries have received insurance policies with cash surrender values far in excess
of the amounts the participants contributed to the Heinz Foundation and the entire purpose of the transaction was to confer
benefits on beneficiaries designated by the participants. There were few benefits conferred on Heinz.

Even if I characterize the beneficiaries’ payments to the Heinz Foundation as conferring benefits, once I take into account
Heinz’s contribution to the charities selected by the participants via payment for policy premiums, there has been no benefit
retained by Heinz without payment of a value.

COUNT V—PENNSYLVANIA WAGE PAYMENT AND COLLECTION LAW, 43 P.S. § 260.1 et seq.
I am dismissing this count because the Act does not apply to participants in the Program.
The purpose of the Act is to give additional statutory remedies to employees who have not been fully paid their wages and fringe

benefits. “The WPCL does not create an employee’s substantive right to compensation; rather, it only establishes an employee’s
right to enforce payment of wages and compensation to which an employee is otherwise entitled by the terms of an agreement.”
Hartman v. Baker, 766 A.2d 347, 352 (Pa. Super. 2000) (internal quotation marks omitted).

The definition of “wages” set forth in § 260.2(a) of the WPCL reads as follows: “all earnings of an employe, regardless of
whether determined on time, task, piece, commission or other method of calculation. The term ‘wages’ also includes fringe
benefits or wage supplements …. ” The purpose of the WPCL is to ensure that the employee receives all compensation to which
the employee is entitled. “Wages” does not include promises unrelated to money and benefits owed to the employee.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 12th day of July, 2016, it is hereby ORDERED that Counts III, IV, and V of plaintiffs’ First Amended Class Action

Complaint are dismissed for failure to state a cause of action, and defendant’s preliminary objections are overruled as to Count I
and II of plaintiffs’ First Amended Class Action Complaint.

A status conference will be held on August 30, 2016 at 11 a.m. o’clock.

BY THE COURT:
/s/Wettick, Jr., J.

1 For example, in 2001, with respect to one Program participant, Heinz paid the full Charitable Award Amount ($1 million) to the
participant’s designated charities upon the death of the participant and the spouse of the joint property. In this instance, $519,000
came from a Pacific Life Insurance Company Policy, and Heinz paid the remaining amount.
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Global Host, Inc. t/a Comfort Inn/Conforti v.
Pennsylvania Liquor Control Board

Liquor Control Board

Court overruled decision of PLCB denying license renewal, finding that evidentiary record did not support decision.

No. SA 16-247. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—October 4, 2016.

OPINION
In my order of September 8, 2016 I reversed the finding of the PLCB and ordered renewal of the license of Global Host. I issued

a seven (7) page Memorandum Order in which I articulated the basis for my decision. The PLCB appealed my order on September
12, 2016, and I offer this as my Opinion under Rule 1925.

Ordinarily, when I get such an appeal, I proceed under Rule 1925 (a) in as much as I have already rendered an explana-
tion of my action. However, I have received a recent Opinion from the Commonwealth in another case of mine involving the
PLCB which raises some questions which I believe I need to address for application to this appeal. That other case is
Pennsylvania State Police v. Big D Restaurants, LLC, 2706 C.D. 2015 (Pa Cmwlth Crt. September 8, 2016) and the 3 judge
panel, per the Honorable Anne E. Covey found that I had erred. It involved a citation issued in regard to wanding customers
for security. I was taken to task for a misuse of nomenclature between the PLCB (BOARD) and the Bureau (BUREAU), a
branch of the Pennsylvania State Police that enforces the Liquor Code and instructed that the Board hears appeals from the
Bureau 47 P.S. Sec 4-471 (b). The Court then went on to say that its standard of review of whatever I have done is whether
the trial court committed an error of law or an abuse of discretion; citing Pennsylvania State Police Bureau of Enforcement
vs. Kenrich Yach Club, 49 A.3d 13 (2012 Pa Cmwlth).

However, in the course of the opinion the concept of “substantial evidence” to support the findings of the Board crept
in. Indeed the Court said I found that the Bureau failed to present “substantial evidence” to support my finding of a lack
of due process. To my view, the “substantial evidence” standard applies only to local agency hearings, not to de novo trial
as in Big D.

Further, in its conclusions, Judge Covey found “… these admissions alone were “substantial evidence” to support the Bureau’s
charge.

I believe the reliance on a “substantial evidence” standard is misplaced. In particular our Supreme Court in Cantina Gloria v.
PLCB 639 A.2d 14 (1993) and in Pennsylvania State Police Bureau of Liquor Enforcement v. Kelly’s Bar, 639 A.2d 440 (Pa Supra
1994) specifically found that the language of Section 471(b) with respect to “substantial evidence” did not apply to findings in a
de novo trial before a Trial Court. Indeed, the Trial Court may sustain, alter, change, modify or amend the Board’s action whether
or not it makes findings which are materially different from those found by the Board. Catina Gloria, supra, at 20. Thus, I do not
believe “substantial evidence” plays any role in the de novo trial of a citation or of a renewal.

I offer this review of Big D simply because the case relied on by the Board, in this case sub judice, PLCB v. CAN., 651 A.2d 1160
(1994 Cmwlth), applies the “substantial evidence” standard. In CAN the Court recognized that Cantina Gloria, supra, changed the
review standard and eliminated “substantial evidence” but found that issue had been waived. I do not believe CAN, supra is still
good law. Nevertheless, it is still instructive as to what “should have known” means. I accept the concept of “pervasive” as a
standard, but specifically find that the conduct on which the non-renewal was based was not pervasive and I make this finding
under my powers as Trial Judge conducting the de novo trial.

My original memo order directing renewal of the license is attached here to as Exhibit A.

BY THE COURT:
/s/O’Reilly, S.J.

Date: October 4, 2016

EXHIBIT A

Global Host, Inc. t/a Comfort Inn/Conforti v.
Pennsylvania Liquor Control Board

No. SA 16-247. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—September 8, 2016.

MEMORANDUM ORDER
This matter involves the appeal by Global Host t/a Comfort Inn/Conforti (Comfort Inn) (License No. H-5733) from the action of

the Pennsylvania Liquor Control Board (Board) of denying renewal of its license for premises at 2898 Banksville Road, Pittsburgh,
PA 15216, which is known as Comfort Inn. The Comfort Inn is a motel which also has a bar/lounge.

I heard this appeal in a de novo hearing on May 12, 2016. The Board offered its formal exhibits including the record of
the Administrative hearing conducted on November 5, 2015 and the opinion of the Board in support of its action to deny
renewal.

In essence, the licensee is being denied renewal because the licensee “should have known” what its bartender was doing when
she was selling marijuana at the bar.

The owner of the license, one V. J. Jain testified that he had no knowledge of the unlawful activities of the bartender until she
was arrested and he was invited to a conference with the Allegheny County District Attorney where the facts of her drug sales
were disclosed.

Review of the Administrative Record shows that the licensed premises are located within the Motel operated by Licensee at
2898 Banksville Road in the City of Pittsburgh. Said motel is of the “budget” variety but does have a restaurant and bar. The record
does not disclose the dimensions of the bar.

The charges against the licensee are set out in the letter from the Bureau of Licensing sent to the motel on August 10, 2015 and
reciting the following:
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1. It is alleged that you have abused your licensing privilege, and pursuant to section 470 of the Liquor Code. (47 P.S. § 4-470),
you may no longer be eligible to hold a license based upon:

a) [V]iolations of the Liquor Code relative to Citation Number(s) 08-1125, 03-1690, and 01-2483.

b) The improper conduct of your licensed establishment as there have been approximately six (6) incidents of
disturbances at or immediately adjacent to your licensed establishment during the time period June 2013 to present
reported to the Pittsburgh Police Department. This activity includes, but is not limited to drugs.

2. Licensee [e]mployee, Loretta A[.] Stroup[,] was convicted on October 28, 2014 on four (4) counts of Manufacture,
Delivery or Possession w/Intent to Deliver – Felony.

3. The Bureau of Licensing has rejected the late-file renewal application pursuant to Section 470(a) of the Liquor Code
(47 P.S. § [4-]470(a)).

At the Administrative Hearing the only witness in support of the drug charges was Pittsburgh Police Detective Sheila Ladner
(Ladner). Her testimony was that information had come to her that marijuana could be bought from the bartender at the
Comfort Inn.

That bartender was Linda Stroup (Stroup). On Ladner’s first visit to the bar in August 2013, Stroup openly told her she could
sell her marijuana. Ladner then consulted with the Pennsylvania State Police to get money to buy marijuana. Apparently there
were various texts between Stroup and Ladner to establish a sale date.

It appears that two buys occurred in November and one in December, 2013.
In the course of Ladner’s testimony, confusion as to a fourth buy arose. While the implication in her testimony and questioning

by Counsel suggested 4 buys had occurred at the motel and that she was arrested after the fourth. Ladner was quite clear herein
that the fourth buy occurred at Kings Restaurant parking lot in Wexford, PA a distance of at least 10 miles from the motel. See in
particular the Administrative Record at page 26 to 28.

The record is further confirmed by the attachment of the Detective’s Affidavit of Probable Cause where only 3 buys are recited –
two in December and one in January. However, for sake of clarity I will assume Ladner did indeed engage in 4 transactions
with Stroup.

Of critical importance is whether the Licensee was aware of these activities. Mr. Jain and his wife denied any knowledge and
said they were never advised by the Police until after Stroup was arrested. Immediately following this meeting with the District
Attorney’s Office, Jain shut down the bar/lounge and discharged the entire staff. It remained closed for 6 to 8 months and when
it was re-opened it was as a coffee shop and play area which would serve beer and wine (see Administrative Record 47) for the
convenience of quests.

While Ladner said that Stroup told her that (1) the manager sold pills and (2) Stroup knew of one sale by the manager, no
evidence of such was introduced. All Ladner said was that Stroup sold pills and the manager was present during one of the
transactions between Stroup and Ladner. As to the pill allegation, no real evidence was offered. Stroup’s statement about what
the manager did is hearsay. Ladner also said that when she bought the 4 oz packages of marijuana from Stroub, they were in
clear plastic sandwich bags measuring 5 or 6 inches square and about 1 to 1 1½ thick. She also said that sometimes Stroup
wrapped the sandwich bag in a white or blue plastic bag from a local supermarket (see Administrative Record 29 and 32). The
record does not disclose whether the merchandise when seen by the manager was wrapped in the supermarket bag or not.
Thus, I find this testimony worthy of little weight.

Counsel for the Board acknowledged that 6 incidents, as charged in the protest letter, were really only 4 but he made an effort
to suggest that the various texts sent between Ladner and Stroup were also “incidents” but there was no evidence as to how many
texts were sent or where they were received. Thus only four incidents are involved none regarding citations.

The other bases offered for non-renewal are 4 citations issued in 2001, 2004, 2008 and 2014. The first three, by their dates are
quite old and not worthy of much weight. The fourth covers the failure of the manager of the License, Mr. Jain’s wife, to achieve
RAMP certification with 120 days of being named manager. She explained that she had attempted to achieve that certification via
the Board’s on-line program but the program “timed out” before she could finish it. Further, the Board Officer could not affect a
remedy to this computer failure. Ultimately, Mrs. Jain took the course in person at a Board Location in Penn Hills and achieved
the certification. However, by that time the 120 day period had expired. She was thereafter cited and paid a $100 fine. (One
Hundred Dollars) (see Administrative Record 50 to 52).

Finally, the Board finds the late filing for renewal to be grounds for non-renewal even though the Licensee paid the late filing fee.

ANALYSIS
My analysis of this case must begin with the concept of “Should have known”. This concept cannot be quantified and most

probably includes questions of interest, frequency of exposure, opportunity to observe and surrounding circumstances. The Board
has cited the case of Pennsylvania State Police, Bureau of Liquor Control Enforcement v. CAN, Inc., 651 A2d 1160 (1994, Pa Cmwlth)
for the proposition that “Should have known” is equated with “pervasive activity”. If it’s pervasive, you should know about it.

In CAN, the undercover investigation lasted over a year and more than 30 illegal drug transactions occurred on the premises.
Further the licensee, Mr. Nott, was present. This was found to be “pervasive” and, mirabile dictu, warranted a 120 day suspension.

In contrast, in this case only four (4) transactions occurred over 3 months, none in the presence of Jain or his wife. I have
excluded the hearsay testimony of Ladner as to what she believed the manager knew. Further, this bar was an adjunct to a budget
motel and not a “hang out” of drug seeking young people or a place inviting such clientele via large and glaring exterior signs,
bands or the like. Thus I fail to see any “pervasive” drug use or sales in this bar.

More to the point is a case I had myself in the matter of Underwood ex rel Underwood vs. Wind and Sherry Kasprzyk, 954 A.2d
1199 (2008 Pa Super).

There, a landlord Kasparzyk (KASPARZYK) had rented a house to her neice, Wind (WIND), who harbored two Pit bull dogs.
Because of the dogs, Kasparzyk had evicted Wind from one house she owned and rented her another with the stipulation that she
would not keep the dogs. Wind did not keep that promise. The second house had a small side yard which was fenced and in which
Wind kept the dogs. Shortly after Wind took occupancy of the second house, with the dogs, Kasparzyk had occasion to deliver paint
to the house for Wind’s use. Kasparzyk left the paint on the door step and, by her testimony, immediately departed the house. The
dogs later got loose and inflicted damage on the 3 plaintiffs. Both Kasparzyk and Wind were sued and at trial, I instructed the jury:
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“ … in dealing with the dog law, a landlord is liable for injuries caused by animals owned and maintained by a tenant when
the landlord knew or should have known of the presence of the dangerous animals … ”

When the jury returned verdicts against both Wind and Kasparzyk, they appealed and the Superior court, per the Honorable
Patrick R. Tamilia affirmed the verdict against Wind but remanded for a new trial as to Kasparzyk because “ … a landlord may be
held liable for injuries caused by a tenant’s pet and that pet’s violent propensities if it is proven he or she knows of the presence
of that pet and that pet’s violent propensities”. My addition of “Should have known” was found to be a misstatement of the law and
hence a new trial was ordered.

To me, the presence of Kasparzyk in the vicinity of the dogs and her “see no evil” defense, warranted the charge I gave. Never
the less, the cause was remanded.

Here, I credit Jain when he says he knew not of Stroup’s activity and the activity was meager compared to CAN. Thus, I do not
find the drug conviction of Stroup’s to be an adequate grounds for non-renewal. Moreover, Jain’s immediate remedial action is
noteworthy and is not given any weight by this Board.

As to the other issues, I do not find the citations to be significant and I discount all of them as supportive on non-renewal.
Further, the late-filing was adequately explained and the Licensee paid the late filing fee. I have previously written in other

cases, that I do not find late-filing to be significant when the late filing fee is paid. Once that fee is paid, late filing disappears as a
basis for further negative action against the license.

For all the forgoing reasons, the Order of the Board is reversed and it is ordered to renew the license involved herein.

SO ORDERED,
BY THE COURT:
/s/O’Reilly, S.J.

September 8, 2016

Wells Fargo Bank, N.A. v.
Bette Ann Puharic and Mark Puharic

Settlement

Court enforced settlement agreement, even though payment was late, based on agreement of counsel to extend payment date.

No. GD-06-029346. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—October 17, 2016.

OPINION
This Appeal appears to involve my order of June 2, 2016 wherein I granted Defendants (Betty Ann Puharic and Mark Puharic)

Motion to Enforce Settlement and directed that Plaintiff, Well Fargo Bank (Bank), accept the payment from Puharic’s in the amount
of $16,500.00 and mark the docket satisfied.

The Bank, on June 17, 2016, filed a Motion for Reconsideration, I scheduled Argument on such Motion for July 19, 2016 at
9:30 a.m. in my Courtroom.

On July 13, 2016 Bank filed an appeal to Superior Court and later, on July 18, 2016, withdrew their Motion for Reconsideration.
The Superior Court has now gently reminded me that my Opinion is due.

FACTS:
This matter came before me in Motions Court for argument on Puharic’s Motion to Enforce Settlement. No court reporter was

present and a prior Motions Court Judge had given Bank permission to argue by phone from Philadelphia.
In essence, the case involved a mortgage foreclosure by Bank against Puharic. At a judicial conciliation held September 2, 2015,

the matter was settled under an agreement that called for Puharic to pay a total of $22,000, with payments of $5,500 no later than
September 10, 2015; and $16,500 within 90 days of September 2, 2015 or December 2, 2015. The first payment was made timely
but the second and final payment, due on December 2, 2015, was not paid until January 29, 2016. Puharic’s counsel in his brief sets
forth facts that were confirmed in the telephone conference.

Those facts are:

On or about January 25, 2016, counsel for Wells Fargo (Peter E. Meltzer, hereinafter “Meltzer”) contacted counsel
for Puharic’s (C. Kurt Mulzet, hereinafter “Mulzet”) by telephone and by email asking as to the status of the payment
which was now late. That same date Mulzet responded to Meltzer by telephone that Puharic’s could have the funds paid
Thursday or Friday or that week, and that the money could be wired or a check mailed that date. Mulzet asked if this was
acceptable, and if receipt of the payment would result in the satisfaction being filed. No response was made. Mulzet
followed up with Meltzer on Thursday, January 28, 2016 via email message confirming that the funds would be available
the next day for either wiring or by check and further inquired if Meltzer had a response and if the deal was still in place.
On that same date, Meltzer stated that the deal was still in place if the money were wired by the next day, and Meltzer
provided the wiring instructions. Mulzet offered to prepare the Praecipe to Satisfy, Settle and Discontinue for Meltzer’s
signature, which Meltzer accepted. Mulzet forwarded via email the Praecipe and confirmed that Meltzer would file the
Praecipe with Allegheny County after receipt of the payment of $16,500.00, wired to Meltzer’s account on Friday, January
29, 2016. On Friday, January 29, 2016, as promised, Puharic’s wired the sum of $16,500.00 to the account identified by
Meltzer (Meltzer’s law firm IOLTA account), which was received by Meltzer on Friday afternoon, January 29, 2016.

After said transfer had occurred counsel for Bank telephoned the Attorney for Puharic and said the Bank would not accept the
late filed payment. Puharic thereafter filed this Motion to Enforce that settlement.



page 132 volume 165  no.  10

ARGUMENT:
The gist of the Bank’s argument is that its counsel was without authority to accept the $16,000 paid after the due date in

the written agreement. It emphasizes the traditional rule that Attorneys, without specific authority cannot bind their client to
a settlement agreement. Puharic counters that the settlement agreement had already been reached and this was simply an
implementation of the agreement and the grace offered by counsel for the Bank was well within his authority. Further the
settlement agreement does not provide that time is of the essence.

I found Puharic’s argument persuasive and entered the order that is now on appeal.

BY THE COURT:
/s/O’Reilly, S.J.

Date: October 17, 2016

Commonwealth of Pennsylvania v.
Matthew Sundo

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Evidence—Terroristic Threats—Mug Shot—Prejudice

Evidence was sufficient to support convictions of emotionally unstable defendant who threatened to kill his neighbor.

No. CC 2015-05101. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—August 11, 2016.

OPINION
This is a direct appeal from the judgment of sentence entered on November 20, 2015, following a jury trial that was held on

October 27, 2015 and October 28, 2015. The Defendant was tried on two (2) counts of Terroristic Threats (18 Pa. C.S. §2706(a)(1))
(Counts One and Two), one count of Stalking (18 Pa. C.S. §2709.1 (a)(1) (Count Three), three (3) counts of Simple Assault by
Physical Menace (18 Pa. C.S. §2701 (a)(3)) (Counts Six, Seven and Eight), and one count of summary Harassment (18 Pa. C.S.
§2709), which was heard by this court as a non-jury trial as the jury trial proceeded. Counts Four and Five, Prohibited Offensive
Weapon (18 Pa. C.S.A. §908A), were withdrawn prior to the commencement of trial.

At the conclusion of the trial, the jury convicted the Defendant of one (1) count of Terroristic Threats (Count Two) and one (1)
count of Simple Assault (Count Seven). The jury acquitted the Defendant of the remaining counts (Counts One, Three, Six and
Eight), and this court subsequently found the Defendant guilty of the summary Harassment charge.

Sentencing was deferred at the Commonwealth’s request in order to provide the victims with time to prepare and submit impact
statements. The sentencing hearing was initiated on November 4, 2015, and the parties addressed issues relating to time credit and
the Defendant’s treatment needs. (Sentencing Hearing (“SH”), 11/4/15, pp. 2-31). The court reviewed the victim impact letters that
had been submitted by the Commonwealth, and it also heard from Officer Hoebel, who testified that, based on his observations and
interactions with the Defendant, the Defendant “needs extensive long-term treatment for both behavioral and mental health
issues.” (SH, pp. 12-13). The court also received testimony from the Defendant’s grandmother who confirmed that the Defendant
would benefit from mental health and substance abuse treatment. (SH, pp. 8-10). Given the court’s steadfast belief that the
Defendant would substantially benefit from an inpatient treatment program, the court postponed the sentencing hearing so that
defense counsel could locate a suitable inpatient treatment program.

On November 20, 2015, the Defendant was sentenced to 2-4 months of incarceration to be followed by 18 months of probation
at Count Two. (Sentencing Transcript (“ST”), 11/20/15, pp. 7-8, 11). He received a consecutive period of 2-4 months of incarcera-
tion at Count Seven, and no further penalty was imposed for the summary Harassment conviction. (ST, pp. 7-8). As a condition of
his probationary sentence, the Defendant was ordered to have no contact with the victims, Anthony DiGristina and Lauren Foster.
He also was ordered to have no contact with the location of the duplex at 15-17 4th Street Sharpsburg, PA for as long as the
victims continue to reside there. (ST p. 11 ). The court also ordered the Defendant to receive a mental health evaluation and a drug
and alcohol evaluation. The Defendant was ordered to comply with any treatment that was recommended as a result of those
evaluations. (ST, p. 11 ). The Defendant received 239 days of credit for time served, and he was paroled forthwith to a three-
quarter way house in Carrick.

On November 23, 2015, the Defendant filed a post-sentence Motion for Judgment of Acquittal on the grounds that there was
insufficient evidence to sustain the verdict, and two post-sentence Motions to Modify Sentence. The Defendant’s Motion for
Judgment of Acquittal and first Motion to Modify Sentence were denied. The Defendant’s second Motion to Modify Sentence sought
a modification to his parole. On November 24, 2015, the court granted the Defendant’s motion, allowing him to reside with a
relative instead of the halfway house to which he had been paroled originally. This timely appeal followed.

On June 6, 2016, the Defendant filed a timely1 Concise Statement of Errors Complained of on Appeal (“Concise Statement”),
raising the following four (4) issues for review:

a. The evidence was insufficient as a matter of law to convict Mr. Sundo of Terroristic Threats. The Commonwealth failed
to prove beyond a reasonable doubt that Mr. Sundo communicated a threat to commit any crime of violence with the intent
to terrorize Anthony DiGristina or with reckless disregard for the risk of causing terror. Specifically, the Commonwealth’s
evidence demonstrated only that Mr. Sundo made mere spur-of-the-moment threats which resulted from anger, which the
Terroristic Threats statute does not intend to penalize.

b. The evidence was insufficient as a matter of law to convict Mr. Sundo of Simple Assault. The Commonwealth failed
to prove beyond a reasonable doubt that Mr. Sundo attempted to place Anthony DiGristina in fear of imminent serious
bodily injury and took a substantial step toward that end; that Mr. Sundo used physical menace to do this; and that it was
Mr. Sundo’s conscious object or purpose to cause fear of serious bodily injury.
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c. The Trial Court abused its discretion in sentencing Mr. Sundo to an aggravated range sentence of four to eight months
of incarceration followed by a consecutive eighteen month period of probation because it failed to follow the general
principles of sentencing consisting of consideration of Mr. Sundo’s rehabilitative needs, the protection of the public, the
gravity of the offense, and the impact on the community. At the time of sentencing, Mr. Sundo had already been subjected
to eight months of pretrial incarceration and there were no reasons placed on the record as to why Mr. Sundo should have
had to serve the maximum sentence without being paroled at the minimum. The sentence imposed is contrary to the
Sentencing Code, 42 Pa. C.S. §§ 9701-9909, and the fundamental norms underlying the sentencing process in that the Trial
Court failed to adequately apply all of the required sentencing factors under 42 Pa. C.S. § 9721 (Sentencing Generally)
and 42 Pa. C.S. § 9725.

d. The Trial Court abused its discretion when it admitted the mug shot taken of Mr. Sundo upon his admission to the
Allegheny County Jail in connection with the incident. The Commonwealth sought to introduce the photograph to prove
that Mr. Sundo did not have substantial scarring or a cut on his face nine days after the incident, despite the fact that
Commonwealth witnesses, including the arresting officer, already had testified that Mr. Sundo had a laceration on his
face, which was actively bleeding at the time the arresting officer responded to the scene of the incident. The mug shot
taken of Mr. Sundo upon his admission to the Allegheny County Jail – or any photograph taken of Mr. Sundo, for that
matter – was irrelevant because the seriousness of Mr. Sundo’s injuries was not probative of any element of any crime
charged. To the extent that the photograph was relevant, its probative value was outweighed by a danger of unfair
prejudice, confusion of the issues, and misleading the jury.

(Concise Statement, p. 4)

The Defendant’s allegations of error lack merit. For the reasons that follow, the evidence viewed in the light most favorable to
the Commonwealth was sufficient to sustain the Defendant’s convictions for Terroristic Threats and Simple Assault. This court did
not abuse its discretion in sentencing the Defendant or by allowing the Commonwealth to present the Defendant’s photograph at
trial. Accordingly, the verdict and sentence in this case should be upheld.

I. FACTUAL BACKGROUND
On March 18, 2015, Anthony DiGristina, while at work, received a phone call from his girlfriend, Lauren Foster, informing him

that their neighbor, Matthew Sundo, had been continuously harassing her that afternoon. (Jury Trial Transcript (“TT”), 10/27/15-
10/28/2015, pp. 71-76, 113, 119). Mr. DiGristina and Ms. Foster live in Sharpsburg, a suburb of Pittsburgh, in a duplex in which
the Defendant lives in the other unit. (TT, pp. 71-72, 112). The units share a common interior wall, as well as basement space that
is divided by a wall and a wooden door. (TT, p. 72). The units also share a common porch that is approximately twelve (12) feet
long. (TT, p. 83). The porch contains a small brick wall divider that separates the units and is approximately three (3) feet high.
(TT, p. 83).

Ms. Foster was at home with her fifteen (15) month old baby and nine (9) year old child when the Defendant began “bothering”
her on the afternoon of the incident. (TT, p. 71 ). The bothersome and harassing behavior was a series of almost thirty (30) phone
calls from the Defendant within a three (3) to four (4) hour timeframe. (TT, pp. 71, 76, 78, 81). Ms. Foster attempted to ignore the
Defendant and not respond to his calls, but then the Defendant began to bang loudly on her basement door. The Defendant
screamed at Ms. Foster to let him inside of her residence as he continued to pound on her basement door. (TT, pp. 76-79). When
Ms. Foster did not open the basement door, the Defendant moved back upstairs and began banging on her dining room wall. (TT,
p. 79). At this point, Ms. Foster called the Defendant to address his behavior. (TT, p. 79). The Defendant told Ms. Foster to “shut
the f ’g baby up” or else he would come over and kill her and her daughter. (TT, pp. 79, 91). The Defendant’s statement terrified
Ms. Foster, prompting her to call her boyfriend, Mr. DiGristina, as well as her neighbor, Pete Rupert. (TT, p. 80).

After speaking to his girlfriend, Mr. DiGristina left work early at approximately 3:00 p.m. that afternoon. (TT, pp. 112-13, 119).
When he arrived home, he found Ms. Foster to be “hysterical” and crying. (TT, pp. 113, 120). After reviewing some of the messages
that his girlfriend had received from the Defendant that day, Mr. DiGristina called the Defendant to address the situation, but the
call quickly degenerated into an argument. (TT, pp. 113, 120-21). During the phone call, the Defendant was swearing at and bad-
mouthing Mr. DiGristina before he asked Mr. DiGristina to come outside on the porch. (TT, pp. 81, 113, 121). Mr. DiGristina
complied with the Defendant’s request, exiting his home and going onto the front porch to speak with the Defendant. He did so
because, at the time, he considered the Defendant to be a friend, and he believed that they could resolve the matter by having
a conversation. (TT, p. 113, 121-122).

Very shortly after Mr. DiGristina stepped out onto his porch, the Defendant emerged from his residence, wearing a hospital
gown and what appeared to be a police-style tactical bulletproof vest. (TT, pp. 82, 102, 113-14, 122, 129). The Defendant was
acting “belligerent” and “crazy,” and he was in possession of a three (3) foot black baton-like stick that he was wielding over his
head as if he was preparing to throw it or hit someone with it. (TT, pp. 82-83, 85 113-14). The Defendant was screaming and
cursing at Mr. DiGristina, and he appeared to Mr. DiGristina to be intoxicated. (TT, p. 118, 122). Armed with the vest and the large
baton, the Defendant continued to move closer to Mr. DiGristina’s location, standing only a foot away from him at one point.
(TT, pp. 85, 113-15, 122).

After lodging a barrage of insults at Mr. DiGristina, the Defendant told Mr. DiGristina to go “F” himself and that he was going to
kill him. (TT, p. 85, 114-15). The Defendant’s threat to kill Mr. DiGristina was made while the Defendant was holding the baton above
his head and moving toward Mr. DiGristina. (TT, p. 115). Mr. DiGristina felt scared, afraid, and intimidated after the Defendant
threatened to kill him and as he saw the Defendant moving closer to him. (TT, pp. 86, 116, 123-24). Mr. DiGristina responded to the
Defendant’s threat by picking up a wicker chair from his side of the porch and throwing it at the Defendant. (TT, pp. 86, 99-100, 116,
124). Ms. Foster and Mr. DiGristina both saw the chair hit the Defendant in the chest. (TT, pp. 86, 99-100, 116-17, 124).

The Defendant retreated back into his apartment after being struck by the chair. When he went inside the apartment, there was
no blood on his face. However, when he reappeared in the doorway approximately one (1) minute later, he had blood on his face.
(TT, pp. 116-17, 124). At this time, a neighbor, Pete Rupert, approached the duplex, observing the Defendant standing in his door-
way trying to “taunt” Mr. DiGristina into a fight. (TT, p. 129). He also saw the Defendant holding what he believed was a knife.
(TT, pp. 129, 133). Officers arrived at the residence shortly thereafter, and the Defendant was taken into custody. (TT, pp. 118, 126).
Officer Brian Hoebel responded to the scene and observed that Ms. Foster was “highly upset,” “agitated,” and “crying” and that
Mr. DiGristina was “very upset,” “angry,” and emotional about the incident. (TT, p. 135).
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II. DISCUSSION

A. The evidence was sufficient to support the Defendant’s convictions for Simple Assault by Physical Menace and
Terroristic Threats

It is well-established that a “claim challenging the sufficiency of the evidence is a question of law.” Commonwealth v. Widmer,
744 A.2d 745, 751 (Pa. 2000). Our appellate courts have explained that

[e]vidence will be deemed sufficient to support the verdict when it establishes each material element of the crime
charged and the commission thereof by the accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 625 A.2d
1167 (Pa. 1993). Where the evidence offered to support the verdict is in contradiction to the physical facts, in contraven-
tion to human experience and the laws of nature, then the evidence is insufficient as a matter of law. Commonwealth v.
Santana, 333 A.2d 876 (Pa. 1975).

Widmer, supra, at 751. In reviewing a challenge to the sufficiency of evidence, “the court is required to view the evidence in the
light most favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence.” Commonwealth v. Chambers, 599 A.2d 630, 633 (Pa. 1991).

In applying the above test, an appellate court “may not weigh the evidence and substitute [its] judgment for the fact-finder.”
Commonwealth v. Troy, 832 A.2d 1089, 1092 (Pa. Super. 2003). Furthermore, it must be noted that

the facts and circumstances established by the Commonwealth need not preclude every possibility of innocence. Any
doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive
that as a matter of law no probability of fact may be drawn from the combined circumstances. The Commonwealth may
sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial
evidence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence
produced, is free to believe all, part or none of the evidence.

Troy, supra, at 1092.

Terroristic Threats
Pursuant to 18 Pa. C.S.A. §2706(a)(1), a “person commits the crime of terroristic threats if the person communicates, either

directly or indirectly, a threat to commit any crime of violence with intent to terrorize another.” In order to “obtain a conviction
for making a terroristic threat, the Commonwealth must prove that: (1) the defendant made a threat to commit a crime of violence;
and (2) such threat was communicated with the intent of terrorizing or with reckless disregard for the risk of causing terror.”
Commonwealth v. Maloney, 636 A.2d 671, 675 (Pa. Super. 1994); See also Commonwealth v. Tizer, 684 A.2d 597, 600 (Pa. Super.
1996) (same). “Neither the ability to carry out the threat, nor a belief by the person threatened that it will be carried out, is an
essential element of the crime of terroristic threats.” Commonwealth v. Fenton, 750 A.2d 863, 865 (Pa. Super. 2000).

“In reviewing a statement alleged to be a terroristic threat, [the court] do[es] not look at the statement in a vacuum. Instead,
[the court] must look at it in light of the surrounding circumstances.” Commonwealth v. Anneski, 525 A.2d 373, 376 (Pa. Super.
1987). Courts have recognized that “even a single verbal threat might be made in such terms or circumstances as to support the
inference that the actor intended to terrorize or coerce.” Commonwealth v. Ashford, 407 A.2d 1328 (Pa. Super. 1979). In making
this determination, courts must remain mindful that “the harm sought to be prevented [by the terroristic threats statute] is the
psychological distress that follows from an invasion of another’s sense of personal security.” Fenton, supra, at 865.

Although the terroristic threats statute “is not meant to penalize mere spur-of-the-moment threats which result from anger,”
simply “[b]eing angry does not render a person incapable of forming the intent to terrorize.” In re J.H., 797 A.2d 260, 262-63
(Pa. Super. 2003); see also Tizer, supra, at 600 (indicating statute is not meant to penalize spur-of-the-moment threats arising out
of anger during a dispute). The reviewing court “must consider the totality of circumstances to determine whether the threat was
a result of a heated verbal exchange or confrontation.” In re J.H., supra, at 263.

The Defendant maintains that the Commonwealth’s evidence failed to support a terroristic threats conviction because it demon-
strated only that he “made spur-of-the-moment threats which resulted from anger.” (Concise Statement, pp. 3-4). This contention
is without merit. When one considers the circumstances surrounding the Defendant’s threat to kill Mr. DiGristina, it becomes clear
that he did not make the type of spontaneous remark that falls outside of the statute’s reach.

The Defendant’s behavior throughout the day of the incident shows that he had a “settled purpose” to terrorize his neighbors
that afternoon. See Anneski, supra, at 376 (“The surrounding circumstances in the instant case … suggest by their overwhelming
weight that [the defendant] lacked a settled purpose to terrorize Mrs. Group. Instead, [the defendant’s] statement that she would
get a gun and use it was a spur-of-the-moment threat resulting from transitory anger prompted by Mrs. Group’s threat to hit the
[the defendant’s] children again with her car if they obstructed her vehicle’s passage.”). The Defendant had spent hours harass-
ing Ms. Foster on March 18, 2015, and he even threatened to kill her and her baby if she did not keep the baby quiet. Ms. Foster
was so upset by the Defendant’s behavior that she called Mr. DiGristina at work, and Mr. DiGristina apparently felt the need to
leave work early so that he could go home and address the situation that the Defendant created. Ms. Foster was still emotional and
upset by the time Mr. DiGristina got home.

When Mr. DiGristina attempted to talk to the Defendant over the phone, the Defendant immediately responded to Mr. DiGristina
with an aggressive, hostile, and combative attitude, and the Defendant was responsible for initiating the face-to-face confrontation
when he asked Mr. DiGristina to meet him outside. When the Defendant met Mr. DiGristina outside on the porch, it was clear that
he had no intention of having a calm and peaceful discussion with his neighbor. The Defendant’s behavior and appearance
communicated that he was ready for battle as he emerged from his residence donning a bulletproof vest and carrying a baton,
an instrument that certainly is capable of inflicting serious harm. The Defendant immediately began screaming obscenities
and acting belligerently as soon as he came outside. The Defendant’s threat to kill Mr. DiGristina was made while he was wear-
ing a bulletproof vest and wielding the three-foot baton over his head. The Defendant advanced towards Mr. DiGristina, and the
Defendant and his weapon were in close proximity to Mr. DiGristina as he continued screaming and acting belligerently.

Significantly, the Defendant’s behavior was entirely self-created and not in any way caused by Mr. DiGristina or Ms. Foster.
Mr. DiGristina and his family did not taunt or threaten the Defendant or otherwise behave in any way that would have or could
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have prompted the Defendant to come outside in a bulletproof vest carrying a baton-like stick over his head while screaming
obscenities and threatening to commit murder. Indeed, unlike the situation in Anneski, the Defendant’s threat to kill was not
justifiably provoked by Mr. DiGristina or Ms. Foster. Compare Anneski, supra, at 376 (finding that the “surrounding circumstances
indicated that defendant’s statement was spur-of-the-moment threat resulting from transitory anger prompted by complainant’s
threat to hit defendant’s children with her car if they obstructed her vehicle’s passage”).

Against this backdrop, the evidence was sufficient to prove that the Defendant’s threat to kill Mr. DiGristina was not the type
of “spontaneous,” “transitory” or “unthinking” remark that is shielded from the statute. See Fenton, supra, at 865. The totality
of the circumstances shows that the Defendant’s behavior throughout that entire day was calculated, considered, and not the
product of any knee-jerk emotional reaction. The evidence established that the Defendant was not acting pursuant to any sudden
impulse or emotion that was in any caused by Mr. DiGristina or his family, and the evidence failed to demonstrate that his threat
to kill was the product of an ongoing feud between neighbors over a preexisting issue. The Defendant had ample time to work
through his frustrations that day, and instead his conduct was deliberate and demonstrated a “settled purpose” to harass and
terrorize Mr. DiGristina and Ms. Foster on March 18, 2015. See Anneski, supra, at 376.

Accordingly, Mr. DiGristina was “subjected to the precise type of psychological harm and impairment of personal security
which the statute seeks to prevent.” Fenton, supra, at 866. His life was threatened outside of his own home where he lives with his
girlfriend and two (2) children, and it was threatened by a man who was wearing a bulletproof vest, who was screaming
obscenities at him, and who was advancing towards him while wielding a baton. The Defendant directly communicated a threat
to commit a crime of violence when he threatened to kill Mr. DiGristina, and his threat was communicated with the intent of
terrorizing Mr. DiGristina, or, at the very least, with reckless disregard for the risk of causing such terror. Since the evidence
was sufficient to support his conviction for Terroristic Threats, the Defendant’s allegation of error should be rejected on appeal.

Simple Assault by Physical Menace
Pursuant to 18 Pa. C.S.A. §2701 (a)(3), a person is guilty of Simple Assault by Physical Menace if he “attempts by physical

menace to put another in fear of imminent serious bodily injury.” 18 Pa. C.S.A. §2701 (a)(3). In order to obtain a conviction for this
offense, the Commonwealth must prove (1) that the defendant attempted to put the victim in fear of imminent serious bodily injury,
and took a substantial step toward that end, (2) that the defendant used physical menace to do this, and (3) that it was the defen-
dant’s conscious object or purpose to cause fear of serious bodily injury. Commonwealth v. Little, 614 A.2d 1146, 1151 (Pa. Super.
1992); See also Commonwealth v. Reynolds, 835 A.2d 720, 726-27 (Pa. Super. 2003) (“The elements which must be proven are inten-
tionally placing another in fear of imminent serious bodily injury through the use of menacing or frightening activity.”). “Intent
can be proven by circumstantial evidence and may be inferred from the defendant’s conduct under the attendant circumstances.”
Reynolds, supra, at 726-727.

The evidence presented at trial, when viewed in the light most favorable to the Commonwealth as verdict-winner, was sufficient
to establish that the Defendant intentionally placed Mr. DiGristina in fear of imminent serious bodily injury through the use of
menacing or frightening activity. As recounted above, the Defendant purposefully initiated a face-to-face confrontation with
Mr. DiGristina, after he had been acting in an aggressive, intimidating and combative manner towards both Mr. DiGristina, from
the instant that Mr. DiGristina had made contact with him on the day of the incident, and Ms. Foster throughout the entire day.
The Defendant’s appearance is also relevant as the Defendant emerged from his residence looking and acting as though he was
prepared to engage in a serious altercation. See Commonwealth v. Gaddis, 639 A.2d 462, 468 (Pa. Super. 1994) (holding that the
“description of [the defendant] was relevant … to the charges of terroristic threats and simple assault” because “[b]oth of these
crimes involve the instilling of fear or menace in their victims, and [the defendant’s] appearance at the time of the commission of
the offenses charged was relevant circumstantial evidence of his state of mind and intent to inflict fear upon the victim, and/or
whether he acted in reckless disregard of the possibility of inflicting fear upon the victim”).

Indeed, the Defendant’s use of a bulletproof vest and baton were certainly menacing as his attire immediately communicated
that he did not intend to engage in a peaceful discussion, but rather had come prepared for a fight. The Defendant was armed with
an instrument that was capable of inflicting serious bodily harm, and he took a literal and figurative step towards placing
Mr. DiGristina in fear of imminent serious bodily injury when he advanced toward Mr. DiGristina while he was screaming at him,
threatening to kill him, and holding the baton in a combative stance. Mr. DiGristina specifically testified that he felt afraid of, and
intimidated by, the Defendant while they were on the porch. (TT, p. 116).

Based on the Defendant’s intimidating and frightening appearance and behavior, his close proximity to the Defendant, and the
fact that his threat to kill was made while he was wielding a baton and screaming, the evidence was more than sufficient to prove
that the Defendant intentionally placed Mr. DiGristina in fear of serious imminent bodily injury through the use of menacing and
frightening conduct. The fact that the Defendant never attempted to actually strike Mr. DiGristina with the baton is irrelevant to
the analysis. See e.g., Commonwealth v. Hudgens, 582 A.2d 1352, 1357 (Pa. Super. 1990) (evidence of defendant wielding sword in
close proximity to victim, defendant’s threat to get victim, and victim’s visible fright supported conviction for simple assault, even
though victim did not testify that defendant attempted to strike him with sword or that defendant held sword in striking position);
Maloney, supra, at 674 (finding that “the act of pointing a gun at another person can constitute a simple assault as an attempt by
physical menace to put in another in fear of imminent serious bodily injury”) (internal quotations omitted); Commonwealth v.
Carino-Reyes, 2014 WL 10920362, at *3 (Pa. Super. 2014) (“Initiating a confrontation with a person, producing a weapon and
exposing its blade constitute a substantial step in physically menacing a person.”). Accordingly, the Defendant’s allegation of error
is without merit and should be rejected on appeal.

There was more than sufficient evidence presented to the jury to sustain and support convictions for Terroristic Threats and
Simple Assault by Physical Menace. The Defendant should not be granted a new trial or have his convictions overturned on
this basis.

B. This court did not abuse its discretion in sentencing the Defendant.
Although the Defendant was paroled forthwith at his sentencing, the Defendant claims that this court abused its discretion

in sentencing him to an aggregate sentence of four (4) to eight (8) months of incarceration followed by an eighteen (18) month
period of probation. (Concise Statement p. 4). The Defendant asserts that this court failed to follow the general principles of
sentencing and that it failed to adequately apply all of the required sentencing factors under 42 Pa. C.S. §9721 and §9725. This
contention is without merit.



page 136 volume 165  no.  10

It is well-established that sentencing is a matter vested within the sound discretion of the sentencing judge and will not be
disturbed on appeal absent a manifest abuse of discretion. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). An
abuse of discretion is not merely shown by an error in judgment, but rather by establishing that the sentencing court ignored or
misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a manifestly unreason-
able decision. Id. at 1128. To constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be
manifestly excessive. Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 2003).

However, a claim that a sentence is manifestly excessive “is a challenge to the discretionary aspects of the sentence,”
Commonwealth v. Lee, 876 A.2d 408, 411 (Pa. Super. 2005), and, as the Superior Court of Pennsylvania noted,

[T]here is no absolute right to appeal the discretionary aspects of a sentence. [Mouzon, supra]. Rather, allowance of
appeal will be permitted only when the appellate court determines that there is a substantial question that the sentence
is not appropriate under the Sentencing Code. Id. The determination of what constitutes a substantial question is made
on a case-by-case basis. Commonwealth v. McNabb, 819 A.2d 54 (Pa. Super. 2003). A substantial question exists where an
appellant sets forth a plausible argument that the sentence violates a particular provision of the Sentencing Code or is
contrary to the fundamental norms underlying the sentencing process. Id. at 56.

Commonwealth v. Johnson, 873 A.2d 704, 708 (Pa. Super. 2005). “Bald allegations of excessiveness, unaccompanied by a plausible
argument that the sentence imposed violated a provision of the Sentencing Code or is contrary to the fundamental norms under-
lying the sentencing scheme, are insufficient to raise a substantial question” under 42 Pa. C.S. Stat. Ann. §9781 (b). See Lee, supra,
at 412.

The Defendant has failed to raise a substantial question that his sentence is inappropriate under the Sentencing Code. The
sentence is a guideline sentence that does not exceed the statutory limits. However, even assuming that a substantial question
was created by the Defendant’s claims, the Defendant’s argument must still fail when considered on its merits.

Title 42 Pa. C.S. §9781 (c) specifically defines three instances in which the appellate courts should vacate a sentence and
remand:

(1) the sentencing court applied the guidelines erroneously; (2) the sentence falls within the guidelines, but is “clearly
unreasonable” based on the circumstances of the case; and (3) the sentence falls outside of the guidelines and is “unrea-
sonable.” 42 Pa. C.S. § 9781 (c). Under 42 Pa. C.S. § 9781 (d), the appellate courts must review the record and consider
the nature and circumstances of the offense, the sentencing court’s observations of the defendant, the findings that
formed the basis of the sentence, and the sentencing guidelines. The … weighing of factors under 42 Pa. C.S. § 9721 (b)
[is] exclusively for the sentencing court, and an appellate court could not substitute its own weighing of those factors. The
primary consideration, therefore, is whether the court imposed an individualized sentence, and whether the sentence was
nonetheless unreasonable for sentences falling outside the guidelines, or clearly unreasonable for sentences falling
within the guidelines, pursuant to 42 Pa. C.S. § 9781 (c).

Commonwealth v. Bowen, 975 A.2d 1120, 1123-1124 (Pa. Super. 2009) (citations omitted) (emphasis added).

Under the sentencing guidelines, the Defendant’s recommended standard range for sentencing was RS-1 month of incarcera-
tion for Terroristic Threats and Simple Assault. The court imposed a sentence of 2-4 months of incarceration at Count 2, to be
followed by a consecutive 2-4 month term of incarceration at Count 7. The court also imposed an 18 month sentence of probation
at Count 2 that was ordered to commence immediately. The Defendant was paroled forthwith to a three-quarter way house based
on the 239 days of time credit that he had earned during his pretrial incarceration.

Although the Defendant requested a much more lenient sentence in the form of time served with a six (6) month term of
probation, the court disagreed that such a sentence was appropriate in this case. See ST, p. 6; See also Motion for Judgment of
Acquittal and Motion to Modify Sentence, filed on 11/23/15, p. 3. In determining what an appropriate sentence would be, the court
considered and attempted to balance several factors, including: the nature of the offense, which was aggressive, hostile, and threat-
ening, the impact of the Defendant’s actions on Mr. DiGristina and Ms. Foster, the Defendant’s rehabilitative and treatment needs,
the need to promote deterrence, the substantial need to monitor the Defendant, and the need to safeguard the public from his
behavior. (ST, pp. 5, 6, 11, 14).

While the court did consider that the Defendant had a prior record score of 0 and that he had served several months of pretrial
incarceration, the court believed that an additional period of incarceration and a substantial term of supervision was necessary for
a number of reasons. The Defendant’s offense conduct, the victim impact letters, and the testimony presented at the November 4,
2015 sentencing hearing made clear that the ability to monitor the Defendant’s behavior for a reasonable period of time was a
paramount concern for everyone involved in the case.

Indeed, Officer Hoebel, who was well-familiar with the Defendant’s behavioral issues, testified that, for the last eight (8) years
that he has known the Defendant, his behavior “has been erratic” and “scary to his community.” (SH, p. 14). He also relayed that
the Sharpsburg Police have had “to keep an eye on [the Defendant]” and have “had to use a soft hand.” (SH, p. 15). Furthermore,
as this court noted at the November 4, 2015 hearing, the Defendant had not made any attempt to obtain either mental health or
drug/alcohol treatment during his pretrial incarceration, and the court was greatly concerned that the Defendant would revert
back to “the same habits” if his behavioral, addictive and mental health issues were left unaddressed. (SH, p. 20).

Thus, the court felt it prudent and necessary to attach a lengthy probation tail to the Defendant’s sentence so as to provide the
court with the ability to monitor the Defendant’s conduct and minimize the potential that he would reoffend or violate the no
contact orders. A reasonable term of supervision was necessary to communicate to the Defendant the seriousness of his actions
and the importance of addressing his treatment needs. It was also important that the Defendant’s release back into society be
supervised so as to safeguard the public from his behavior.

While this court certainly was aware that the Defendant’s offense conduct did not cause any physical injury to Mr.
DiGristina or Ms. Foster, his crimes did cause them to experience substantial fear, emotional stress, and a violation of their
sense of personal security. In their victim impact statements, Mr. DiGristina and Ms. Foster discussed how the Defendant’s
unpredictable, unstable, and problematic behavior had affected their lives and sense of security, especially given the fact that
they have children in their home. They also discussed how they were and continue to be fearful of the Defendant and how they
do not feel safe in their own home with him in the duplex. They noted the Defendant’s problem with drugs and alcohol and
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how his substance abuse issues transformed him into a “vicious,” “mean,” and “crazy” person. The court notes that it had the
benefit of observing Mr. DiGristina and Ms. Foster as they testified during trial, and their fear and concern for their safety
was evident and palpable from their testimony.

Accordingly, the court did consider the relevant sentencing factors in fashioning its sentence, and the Defendant cannot
demonstrate that his sentence was “clearly unreasonable” or manifestly excessive based on the circumstances of the case.
See Bowen, supra, at 1123-24. Thus, the Defendant’s contention should be rejected and his sentence should be upheld.

C. This court did not abuse its discretion in allowing the Commonwealth to briefly present a photograph of the
Defendant to rebut the Defendant’s contention that he sustained a serious injury from the victim.

The Defendant’s final allegation of error, that the court erred in allowing a post-incident photograph of him to be presented in
order to rebut the notion that he suffered serious injury at the hands of Mr. DiGristina, is without merit. The court notes that the
“standard of review with respect to evidentiary rulings has been long established: The trial court’s rulings will not be disturbed
absent an abuse of discretion.” Commonwealth v. Einhorn, 911 A.2d 960, 967 (Pa. Super. 2006). “The trial court abuses its discre-
tion if it misapplies the law or [rules] in a manner lacking reason.” Id. at 967 (internal quotations omitted).

The Defendant argues that the court erred when it admitted his photograph because it was irrelevant and any “probative value
of the photograph was outweighed by the danger of unfair prejudice, confusion of the issues, and misleading the jury.” (Concise
Statement p. 4). Contrary to the Defendant’s assertion, the Defendant cannot demonstrate that the court abused its discretion in
admitting the photograph because he was not prejudiced by the introduction of that evidence.

First, given the Defendant’s attempt to blame the victim and cast doubt on Mr. DiGristina’s credibility by alleging that he threw
the chair at his head and caused a facial laceration, the court found that the photograph was relevant insofar as it served to
clarify the nature and severity of the “injury” that the Defendant allegedly sustained at the hands of the victim. (TT, pp. 68, 99-
100, 138, 140). Indeed, Ms. Foster and Mr. DiGristina both testified that they saw the chair admittedly thrown by Mr. DiGristina
hit the Defendant in the chest. Further, they both testified that the Defendant did not have any blood on his face, or anywhere else,
when he returned inside of his apartment immediately after the chair hit him. (TT, pp. 86, 99-100, 116-17). Officer Hoebel testified
that the Defendant was actively bleeding from a facial laceration when he arrived on scene and that the Defendant told him that
he was bleeding because Mr. DiGristina hit him. (TT, pp. 136, 138). Given the potential confusion regarding what had transpired,
this court believed that the photograph would help clarify the facts for the jury. Given that the Defendant was calling
Mr. DiGristina and Ms. Foster’s testimony into question, the photograph assisted the jury with assessing their credibility and
helped put Officer Hoebel’s testimony into perspective regarding what he observed upon his arrival to the duplex.

Second, any concern that the jury would make a prejudicial inference of prior criminal activity from the Defendant’s mugshot
photograph is nonexistent in this case. See Commonwealth v. Brown, 512 A.2d 596, 598 (Pa. 1986) (noting that “photographic
evidence [of the defendant] should not give rise to an inference of prior criminal activity.”). Although the photograph of the
Defendant was taken upon his admission to the Allegheny County Jail, the jury was specifically informed that the photograph was
taken days AFTER the incident occurred, which negated the possibility that the jury would suspect the Defendant of being engaged
in criminal activity prior to the incident. (TT, p. 144). Moreover, the photograph was never referred to as a “mugshot” or “prison
photo” in front of the jury, and there was never any suggestion that the photograph came from any type of police file. See
Commonwealth v. Reiss, 468 A.2d 451, 453-54 (Pa. 1983) (“A mere passing reference to photographs from which a reasonable
inference of prior criminal activity cannot properly be drawn does not invalidate the proceedings since there was no prejudice as
a result of the reference .... ”); see also Commonwealth v. Smith, 552 A.2d 1053, 1061 (Pa. Super. 1988) (“A review of the record
reveals, however, that no witness referred to the photographs as “mugshots”, and there was no indication that the photographs
came from police files. Thus, we cannot conclude that the references to photographs of appellant improperly suggested that
appellant had a prior criminal record.”).

Finally, the photograph was introduced for a very limited purpose, which was to show that the Defendant did not suffer a
serious facial laceration and/or facial scarring at the hands of the victim, and the reference to the photograph was extremely brief.
(TT, pp. 140-145). Indeed, the entire extent of the testimony regarding the Defendant’s photograph is as follows:

Q: Officer Hoebel, did you have a chance to see the Defendant on March 27?

A. I did.

Q. And is what I handed you a photograph?

A. It is.

Q. And was that photograph taken on March 27?

A. It is and it was.

Q. And did you personally observe the Defendant on that day?

A. I did.

Q. And is that a fair and accurate depiction of the Defendant on March 27?

A. Yes, ma’am.

Q. And the incident date that we are speaking of is March 18?

A. That’s correct.

Q. And has that been altered in any way?

A. No, ma’am.

[Assistant District Attorney]: Your honor, I would move to admit Commonwealth’s Exhibit 5.

[Defense Attorney]: May I ask just some brief questions, a few questions before your Honor rules on whether –

[The Court]: Sure.
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Q: Officer, you did not take that photograph; correct?

A. That’s correct.

Q. And actually - - you know what? I have no objection.

[The Court]: So it is admitted.

[Assistant District Attorney]: Officer Hoebel, does the Defendant have any visible scarring or stitches on his face?

[Defense Attorney]: Objection, Your Honor. That is a question of law for the jury to decide. The picture speaks for itself.

[The Court]: I would agree with that.

(TT, pp. 144-45). The Assistant District Attorney then requested that the photograph be published to the jury and no other
questions were asked by either party.

“‘Unfair prejudice’ within the meaning of Pa. R. E. 403 means a tendency to suggest decision on an improper basis or to divert
the jury’s attention away from its duty of weighing the evidence impartially.’” Commonwealth v. Page, 965 A.2d 1212, 1220
(Pa. Super. 2009) (quoting Pa. R. E. 403). The photograph of the Defendant did not create any potential to suggest a decision on an
improper basis and it did not divert the jury’s attention away from its duties. The photograph assisted the jury with its factfinding
function. Given that Mr. DiGristina and Ms. Foster testified that the chair did not hit the Defendant in the face, the photograph was
relevant and helpful in assisting the jury with assessing their credibility. Accordingly, the Defendant did not suffer any prejudice
as a result of the photograph being admitted, and his allegation of error on this basis should be rejected.

III. CONCLUSION
Based on the foregoing reasons, the evidence viewed in the light most favorable to the Commonwealth was sufficient to sustain

the Defendant’s convictions for Terroristic Threats and Simple Assault by Physical Menace. This court did not abuse its discretion
in sentencing the Defendant or by admitting the Defendant’s photograph at trial. Accordingly, the verdict and sentence in this case
should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: August 11, 2016

1 The Defendant requested and received two (2) extensions of time to file his concise statement because he was waiting for transcripts.

Commonwealth of Pennsylvania v.
Lamont T. Jackson

Criminal Appeal—Suppression—POSS/PWID—Car Stop—Odor of Marijuana—Automobile Exception

Following a traffic stop, an odor of marijuana provided probable cause to effect warrantless search of automobile,
center console, and glove compartment.

No. CC 2016-04740. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—December 5, 2016.

OPINION
This case is about the Commonwealth’s ability to search inside a stopped vehicle. It also gives this Court its first opportunity to

discuss Commonwealth v. Gary, 91 A.3d 102 (Pa. 2014) and Rodriguez v. United States, ___ U.S. ___, 135 S.Ct. 1609, 191 L.Ed.2d
492 (April 21, 2015).

The facts are not complicated.1 On March 22, 2016, some undercover officers are in the City of McKeesport. In front of them on
Ridge Street is a car. The Chrysler 200 makes a turn onto Shaw Avenue. It makes this maneuver without using a turn signal. The
3 officers in their unmarked car activate its hidden lights and siren. The Chrysler stops. Detective Robert Babcock gets out from
his passenger seat and goes to the passenger side of the Chrysler. His nose is alive with the pungent odor of marijuana even through
the only open window is on the driver’s side. Transcript (“T”), 13. As he is approaching, he sees the driver, Mr. Jackson, “move
around the vehicle.” T, 7.2 He was making “quick movements to the center console”, “the back rear passenger area behind the
seat”, and “he was reaching into the glove box”. T, at 7. Further observations of the glove box area was Mr. Jackson “holding the
glove box shut with one hand and just reaching his hand inside the glove box.” T, at 7. This action was in anticipation of him being
asked for his license, registration and insurance information. T, at 8, 12. Soon after producing those documents, Jackson and the
passenger were removed from the car. T, at 9. A search of the car uncovered marijuana in the center console. T, at 9, 19.3 The glove
box revealed a gun – a 911 Ruger – and two storage devices for ammunition called magazines. T, 10.

The defense claims the “search of [ ] the closed glove box was unconstitutional as the officer conducted a search without …
probable cause”. Motion to Suppress, ¶ 3 (July 19, 2016).4 The lack of probable cause, according to Jackson, leads to the suppres-
sion of the gun and marijuana. Id, at ¶ 4.

The first matters the Court must address are standing and expectation of privacy. By virtue of the possessory based offenses
Mr. Jackson has been charged with, he has standing. As for expectation of privacy, the power of inference saves the day for him.
Only one witness testified and he was a law enforcement officer. The defense presented no evidence – live or by document. When
asked for his information, Mr. Jackson produced his cards. A fair and reasonable inference to be drawn from this act is that his
papers were in order and he was the owner of the car. Ownership of the place which ultimately gets searched is a recognizable way
of showing an expectation of privacy.

Does the odor of marijuana coming from inside a car establish probable cause? Pennsylvania law is rather clear on this issue.
The odor of marijuana does establish probable cause. Commonwealth v. Johnson, 68 A.3d 930, 936 (Pa. Super. 2013) (“Having
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detected the strong smell of marijuana emanating from [the] trailer, [the] [o]fficers … had probable cause to obtain a search
warrant. See Commonwealth v. Waddell, 61 A.3d 1999 (Pa.Super.2012) (“once the odor of marijuana was detected emanating from
the residence, the threshold necessary to establish probable cause to obtain a search warrant was met”); Commonwealth v.
Stainbrook, 471 A.2d 1223 (Pa. Super. 1984), reargument denied; Commonwealth v. Trenge, 451 A.2d 701 (Pa. Super. 1982), alloc.
denied, (Pa. 1983); and, Commonwealth v. Pullano, 440 A.2d 1226 (Pa. Super. 1982).

Since probable cause was there, must exigent circumstances also be present to justify the warrantless search of Mr. Jackson’s
car? Our Supreme Court answered that inquiry in Commonwealth v. Gary, 91 A.3d 102 (Pa. 2014).

The facts in Gary are not that far from those here. Philadelphia police officers are in a marked car when they see an SUV with
“heavily tinted windows”. Id., at 104. They stop the car on the belief that a motor vehicle code violation is taking place. They
approach the SUV. They smell marijuana coming from the both sides of the car. They ask the driver if there was anything in the
car that “they need to know about”. Id. The driver says there was some weed. The driver was removed from the car and put in
their police car. They called for a police dog to come to the scene. As the dog began to walk around the car, the driver bolted from
the inside of the police car and ran. He did not get very far. He was returned to the scene. A search of the car revealed 2 pounds
of marijuana underneath the hood in a bag near the air filter. Id.

It is from these facts the Gary court adopted the federal automobile exception to the warrant requirement. This means that the
exigency requirement that Pennsylvania had required would be required no more.

“[W]e hold that, in this Commonwealth, the law governing warrantless searches of motor vehicles is coextensive with
federal law under the Fourth Amendment. The prerequisite for a warrantless search of a motor vehicle is probable cause
to search; no exigency beyond the inherent mobility of a motor vehicle is required. The consistent and firm requirement
for probable cause is a strong and sufficient safeguard against illegal searches of motor vehicles, whose inherent
mobility and the endless factual circumstances that such mobility engenders constitute a per se exigency allowing police
officers to make the determination of probable cause in the first instance in the field.”

Gary, 91 A.3d at 138; see also, Commonwealth v. Loughnane, 128 A.3d 806,817 (Pa. Super. 2015)(“[W]e hold that the mere mobility
of the truck itself is adequate for a finding of exigent circumstances, and that the Commonwealth has met its burden in
demonstrating that exigent circumstances existed at the time the truck was seized.”).5

Given that an exception to the warrant requirement is applicable, the next issue becomes the proper scope of the search. In
other words, can the government search each nook and cranny of Mr. Jackson’s Chrysler 200 looking for marijuana? Pennsylvania
law endorses that very idea with a heavy assist from our U.S. Supreme Court.6

In United States v. Ross, 456 U.S. 798,825, 102 S.Ct. 2157, 2173, 72 L.Ed.2d 572 (1982), the Court held that, “if probable cause
justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may
conceal the object of the search.” The Ross court was presented with a situation in which police had probable cause to conduct
a warrantless search of a vehicle. A search of the trunk compartment yielded a closed paper bag which, when opened, revealed
glassine bags containing a substance later determined to be heroin. An additional search disclosed a zippered red leather pouch
containing currency. The driver was charged and the contents of the paper bag and the pouch was evidence at trial. The defendant
was convicted, but the conviction was reversed on appeal on the grounds that the warrantless search of the containers found
within the trunk was invalid. The Supreme Court reversed the lower court’s ruling and held that the search was permissible.
Justice Stevens, writing for the majority, examined a line of cases dealing with the automobile exception to the warrant require-
ment, and concluded that:

“The scope of a warrantless search of an automobile thus is not defined by the nature of the container in which the
contraband is secreted. Rather, it is defined by the object of the search and the places in which there is probable cause
to believe that it may be found. 456 U.S. at 824, 102 S.Ct. at 2172, 72 L.Ed.2d at 593.”7

The “Ross” rationale has been consistently followed by Pennsylvania courts. Commonwealth v. Rega, 933 A.2d 997,1013 (Pa.
2007)(“[A] lawful search generally extends to the entire area in which the object of the search may be found.”); Commonwealth v.
Reese, 549 A.2d 909, 911 (Pa. 1988) (‘the scope of the search ‘extends to the entire area in which the object of the search may be
found’ and properly includes the opening and inspection of containers and other receptacles where the object may be secreted.”).

This binding precedent allows for the conclusion to be made that the search of the center console and the glove box of
Mr. Jackson’s vehicle was proper and consistent with our search and seizure jurisprudence. Officer Babcock was looking for
marijuana. This substance could have been found in the center console or the glove box. There was nothing wrong with the scope
of this search and subsequent seizure of the marijuana, the guns and the ammunition storage devices.

The Court closes with some observations of the defense argument. Its framing of the issue in its “Questions Presented” makes
a major assumption. This theme continues in its “Summary of the Argument”. The fallacy is that once some marijuana was found
in the center console that law enforcement should stop looking. As support for this faulty premise, Mr. Jackson references a 2015
decision from our U.S. Supreme Court, Rodriguez v. United States, ___ U.S. ___, 135 S.Ct. 1609, 191 L.Ed.2d 492 (April 21, 2015).
The Court sees major differences between the present facts and those played out in Rodriguez. In our case, almost immediately
upon exiting their police car, the officers detected an odor of marijuana. Thus, the magic moment of when PC was formed
happened within seconds of their approach of Mr. Jackson’s vehicle. In Rodriguez, the PC was developed several minutes after the
stop and after 3 interactions between the officer and the occupants of the vehicle. Rodriguez does not apply here.

An order consistent with the findings and conclusions reached here will be entered.

BY THE COURT:
/s/Williams, J.

1 For some reason, the government felt compelled to begin its argument in the following manner. “The facts set forth in the Affidavit
of Probable Cause filed in support of the Criminal Complaint…”. Brief in Opposition, pg. 1 (Nov. 28, 2016). In the body of its
argument it also referenced the Affidavit. Id., at pg. 2. The Affidavit was never made a part of the record at the suppression hear-
ing. Any effort to extract persuasive value from it fails.

The Court also notes the government injects conclusions of law within its factual rendition. The government says: “…both
the driver and passenger were removed from the vehicle, and a Terry frisk was performed on both defendant and the passenger
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for officer safety.” Id. at 2. A limited search only becomes a Terry frisk if it was done in a constitutional manner. Such a judgment
is reserved for the Court to make not an advocate when discussing the facts.

The defense is not immune from a similar faux pas. In its written argument, there are several references to discovery
material such as Incident Report at a particular page. The reports are not evidence in the suppression record.
2 The transcript was received in chambers on October 17th and was also attached to Mr. Jackson’s memorandum of November 9th.
3 An unknown amount of marijuana was found on the passenger. T, 9. It can be inferred that it was a rather small amount because
it was taken from the change pocket of his pants. T, 15.
4 The motion also alleges that this search was done without a warrant. The Court agrees but the government’s theory is that a
warrant was not necessary. The Court agrees with that assessment and finds no warrant was necessary.
5 On July 19th of this year, our state Supreme Court granted a petition for allowance of appeal limited to the following question:
Whether the Superior Court erred by holding that the automobile exception, adopted in Commonwealth v. Gary, 91 A.3d 102 (Pa.
2014), allowed police to seize a vehicle from the defendant’s private residential driveway without a warrant? See, 164 MAL 2016.
6 The government’s reference to Commonwealth v. Yedinak, 676 A.2d 1217 (Pa. Super. 1996) is not persuasive. There is a heavy
component of consent being the applicable exception to the warrant requirement in that case. Consent is not part of our case.
7 This summary of Ross is taken substantially from Commonwealth v. Bailey, 545 A.2d 942,944 (Pa. Super. 1988).
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Kress Brothers Builders, L.P. v.
Patricia L. Williams, Dale Hill

and Jacqueline Williams
Mechanics Lien—Work ordered by Tenant—Complaint on Mechanics Lien against Owner—Written Consent of Owner

Court dismissed Complaint based upon provisions of the Mechanics Lien Act requiring consent of Owner for
tenant contracted work.

No. GD-15-010117. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—October 12, 2016.

OPINION
This matter arises from Claimant Kress Brothers Builders, L.P.’s filing of a Mechanics’ Lien Claim against the

Respondents/Owners, Patricia L. Williams, Dale Hill and Jacqueline Williams, for work performed on their Property located at
1421 Columbus Avenue, Allegheny County, Pennsylvania 15212. The Owners are sisters who own the Property but live in other
states. George Saddler, the Owners’ tenant, hired the Claimant to renovate and remodel the Property after it sustained damage due
to bursting water pipes. Mr. Saddler signed a contract with the Claimant to repair the damage for $15,722.63. He paid $3,483.49
leaving a balance of $12,239.14. When the Claimant was not paid the balance, they filed a Mechanics’ Lien against the Property on
June 11, 2015. The Owners were notified of the Mechanics’ Lien several months later when they received a copy in the mail. The
Owners failed to pay and the Claimant filed a Complaint to Enforce Mechanics’ Lien Claim on November 12, 2015. The Owners
filed Preliminary Objections to the Complaint and a Motion for Sanctions on January 25, 2016. The Owners cited Section 1303(d)
of the Mechanics’ Lien Law which states that a mechanic’s lien is not permitted against “the estate of an owner in fee by reason of
any consent given by such owner to a tenant to improve the leased premises unless it shall appear in writing signed by such owner
that the erection, construction, alteration or repair was in fact for the immediate use and benefit of the owner.” 49 P.S. §1303(d).
(Emphasis supplied) Further, where a contractor enters into an agreement for property improvements with a tenant and fails to
obtain “written notice” from the property owners consenting to the improvements, as required by Section 1303(d), the mechanic’s
lien complaint should be dismissed pursuant to the owner’s preliminary objections. Key Auto. Equip. Specialists, Inc. v. Abernethy,
636 A.2d 1126, 1128 (Pa. Super. 1994).
Preliminary objections in the nature of a demurrer test the legal sufficiency of the complaint. When considering preliminary

objections, all material facts set forth in the challenged pleadings are admitted as true, as well as all inferences reasonably
deducible therefrom. Preliminary objections which seek the dismissal of a cause of action should be sustained only in cases in
which it is clear and free from doubt that the pleader will be unable to prove facts legally sufficient to establish the right to relief.
If any doubt exists as to whether a demurrer should be sustained, it should be resolved in favor of overruling the preliminary objec-
tions. Haun v. Community Health Systems. Inc., 14 A.3d 120, 123 (Pa. Super. 2011 ).
On June 15, 2016, I dismissed with prejudice Claimant’s Amended Complaint to Enforce Mechanics” Lien finding that Section

1303(d) controls, and that Saddler, a tenant, could not bind the owners when there was no written authorization to do so. Hence
my Ruling.

BY THE COURT:
/s/O’Reilly, S.J.

Date: October 12, 2016

Erie Insurance Exchange v.
Mildon Bus Lines, Inc.,

and Community Vocational Schools of Pittsburgh, Inc.
Insurance Coverage

Court denied cross-motions for summary judgment in declaratory judgment action by insurer seeking declaration that it has no
obligation to provide coverage for a lawsuit involving alleged violation of Telephone Consumer Protection Act (transmission of
unsolicited fax advertisements). Court denied insured’s motion seeking to bar invocation of exclusion on collateral estoppel
grounds based on judicial decision in a prior lawsuit in different state because decision there was fact-specific. Court denied
insurer’s motion because the complaint alleged both intentional conduct (for which there is no coverage) and negligent conduct
(for which there would be coverage), such that insured should be given opportunity to establish facts showing coverage.

No. GD-10-003030. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Wettick, Jr., J.—September 12, 2016.

OPINION
Erie Insurance Exchange’s (“Erie”) Motion for Summary Judgment and the Cross-Motion for Summary Judgment of

Community Vocational Schools of Pittsburgh, Inc. (“CVSP”) are the subjects of this Opinion and Order of Court.
This declaratory judgment action arises out of a lawsuit instituted by CVSP against Mildon Bus Line, Inc. (“Mildon”) that is

presently pending in the Federal District Court of the Western District of Pennsylvania (Community Vocational Schools of
Pittsburgh, Inc. v. Mildon Bus Lines, Inc., pending at Docket No. 2:09-cv-01572-JFC). The underlying Complaint alleges a single
cause of action against Mildon under the Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. § 227, based on allegations
that Mildon sent unsolicited fax advertisements to CVSP and other class members that Mildon knew or should have known were
unsolicited.



page 142 volume 165  no.  11

Mildon was insured by Erie, which instituted this declaratory judgment action seeking a court ruling that it has no duty to
defend or indemnify Mildon in the underlying action.1

I.
CVSP contends that Erie’s Complaint should be dismissed on the ground that Erie is collaterally estopped from challenging

coverage because of rulings made in an unpublished 2012 Opinion of the Court of Appeals of Michigan (Erie Ins. Exch. v. Lake City
Indus. Prods., No. 302889, 2012 WL 1758706 (Mich. Ct. App. May 17, 2012) (hereinafter “Lake City”)).
The parties agree that the doctrine of collateral estoppel does not require mutuality of parties. The elements of collateral estop-

pel are (1) an identity of issues; (2) a final adjudication on the merits; (3) the party against whom the estoppel is asserted is the
same party or in privity with a prior party; (4) the party against whom the estoppel is asserted has had a full and fair opportunity
to litigate the issues; and (5) essentialness of the issues to the judgment in the prior case.
The Michigan Court of Appeals stated: “the issue before this Court is whether, under Pennsylvania law, allegations of property

damage arising from a violation of the TCPA can give rise to an insurer’s duty to defend or whether such conduct is necessarily
intentional (and thus outside the scope of the insurance policy).” Id. at *1.
The Michigan Court stated that a critical issue in determining whether there is coverage is whether the property damage was

expected or intended from the standpoint of the insured. According to the Court, “the relevant inquiry is whether the actor desired
to cause the consequences of his act . . . .” Id. at *2 (internal quotation marks omitted).

The Court concluded:

Considering the language of the complaint, we find that American Copper does not confine its allegations to
intentional conduct, but includes allegations of negligence by Lake City. Specifically, the complaint alleges that
Lake City may be liable under the TCPA, a strict liability statute, for negligent conduct, and the complaint alleges
that Lake City “knew or should have known” that harm would result (emphasis added). The complaint further
indicates that Meeder, the only Lake City employee involved in the blast faxing, may have engaged third parties
to send the faxes and that he may have occupied only a “supervisory” role in the blast faxing. The complaint goes
on to allege that Lake City should have known that neither Lake City nor “anybody else” had permission to fax
American Copper.

Id. at *3 (emphasis in original).

The Court also noted that evidence was available that supported the possibility that Lake City may have acted with mere
negligence:

While a determination regarding an insurer’s duty to defend must be made only considering the complaint, we
nevertheless note that the available evidence supports the possibility that Lake City may have acted with mere negli-
gence and did not intend to cause harm. Particularly, in an affidavit and during a deposition, Meeder maintained that
he employed MaxiLeads to send faxes only to willing recipients. Meeder’s deposition supports the conclusion that
from Lake City’s viewpoint, it was unexpected that American Copper, an unwilling recipient would even receive a fax,
and it also plausibly follows that Lake City did not intend harm to unexpected recipients. In sum, the complaint, in
relevant part, accuses Lake City of unintentionally causing property damage, thereby alleging that the damage may
have arisen from an “occurrence” that Lake City neither intended nor expected. Under the plain terms of the
insurance policy, Erie has an obligation to defend, and a conditional duty to indemnify, until such time as it becomes
clear that the allegations are limited to claims excluded from the policy.

Id. at *4 (citations omitted).

The ruling in Lake City is very fact-specific. In that case, there was a third party who may have sent the faxes without the
recipient’s permission. In the present case, the facts are very different. There is not a third party that Mildon engaged to send
faxes. Thus, the first element of collateral estoppel—identity of issues—is not met.

For these reasons, I deny CVSP’s Cross-Motion for Summary Judgment because the doctrine of estoppel does not apply.

II.
CVSP contends that defendants are entitled to coverage under Coverage B of the policy. Coverage B covers claims for “personal

and advertising injury,” which is defined as injury arising out of “written publication, in any manner, of material that violates a
person’s right of privacy.” Policy § V(14)(e).
There is a dispute over whether the right of privacy set forth in § V(14)(e) includes an interest in seclusion or whether cover-

age is limited to interests in secrecy. There is substantial case law addressing this issue. The cases go both ways.

This issue was addressed by the Pennsylvania Superior Court in Telecommunications Network Design and Paradise
Distributing, Inc. v. Brethren Mutual Insurance Co., 5 A.3d 331 (Pa. Super. 2010). In that case, the relevant portions of the policies
read as follows:

[w]e will pay those sums that the insured becomes legally obligated to pay as damages because of … “advertising
injury” to which this insurance applies. We will have the right and duty to defend any “suit” seeking those damages.
We may at our discretion investigate any “occurrence” or offense and settle any claim or “suit” that may result.

First Policy, § A.1.a; Second Policy, § A.1.a. An “advertising injury” is covered only if “caused by an offense committed in
the course of advertising your goods, products or services.” First Policy, § A.1.b.2.b.; Second Policy, § A.1.b.2.b. The
policies define advertising injury as:

… injury arising out of one or more of the following offenses:

a. Oral or written publication of material that slanders or libels a person or organization or disparages a person’s or
organization’s goods, products or services;

b. Oral or written publication of material that violates a person’s right of privacy;
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c. Misappropriation of advertising ideas or style of doing business;

or

d. Infringement of copyright, title or slogan.

First Policy, § F.1.; Second Policy§ F.1.

Id. at 334 (footnote omitted).

It is CVSP’s position that the coverage for “personal and advertising injury,” in the Brethren policy reaches the right to
seclusion. Erie, on the other hand, contends that the privacy referred to in § V(14)(e) is triggered only by conduct that violates
the privacy interest in secrecy of the recipient.

The Brethren Opinion starts out with what is not disputed. The TCPA protects only one’s right to seclusion. Thus, coverage
under Coverage B for persons violating the TCPA is provided only if the language of the policy includes coverage for violations of
the right to seclusion. The Brethren insurance policy did not define what constitutes a right of privacy within the meaning of “oral
or written publication of material that violates a person’s right of privacy.”

The Brethren insurance policy listed three other advertising injury offenses: (a) oral or written publication of material that slan-
ders or libels a person or organization or disparages a person’s or organization’s goods, products, or services; (c) misappropriation
of advertising ideas or style of doing business; and (d) infringement of copyright, title, or slogan. The Brethren Opinion, using the
rule of construction that a word is known by the company it keeps, concluded that offenses (a), (c), and (d) protected only a
privacy interest in secrecy. Thus, it concluded that the right of privacy within (b) protects only disclosure of personal or private
information:

When the term is read within the context of the policies, it is clear, for the reasons discussed below, that the term
“privacy” is confined to secrecy interests.

As noted above, the term “advertising injury” includes certain specific offenses:

• Libel or slander in or using covered material;
• Publication of material that violates a person’s right of privacy;
• Misappropriation of advertising ideas or style of doing business;
• Infringement of copyright, title or slogan.

First Policy, § F.1.; Second Policy § F.1. These offenses refer to the content of the material covered by the policies. Libel,
slander, misuse of another’s ideas or style, and copyright infringement, specifically focus on the message contained in
the covered materials. Melrose, 432 F.Supp.2d at 502. None of these provisions address the intrusive nature of the
method used to convey the message. Rather, the focus is on the content of the message itself. Id.

The underlying action did not complain about the content of the faxes but focused on the monetary costs
caused by the depletion of class member’s resources that resulted from the unauthorized faxes. While the com-
plaint contains a TCPA claim, it addresses the privacy interests that arise from one’s right to be left alone. This
is not the privacy interest addressed and covered by the “advertising injury” clause of the policies. Id. The trial
court did not err in holding that Appellee did not have a duty to defend under the “advertising injury” clause of
the policies.

Id. at 337.

The Erie policy that is the subject of this litigation does not use the policy language that the Brethren Opinion relied upon in
concluding that its policy did not provide coverage for violations of one’s seclusion. The Erie policy in the case at bar defines
“personal and advertising injury” as follows:

14. “Personal and advertising injury” means injury, including consequential “bodily injury”, arising out of one or more
of the following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

c. The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling,
or premises that a person occupies, committed by or on behalf of its owner, landlord or lessor;

d. Oral or written publication, in any manner, of material that slanders or libels a person or organization or disparages
a person’s or organization’s goods, products or services;

e. Oral or written publication, in any manner, of material that violates a person’s right of privacy;

f. The use of another’s advertising idea in your “advertisement;” or

g. Infringing upon another’s copyright, trade dress or slogan in your “advertisement”.

Policy § V(14).

Thus, the Erie policy also provides coverage for violations of the right to seclusion, including (a), false arrest, detention, or
imprisonment and (c) the wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a room,
dwelling, or premises that a person occupies, committed by or on behalf of its owner, landlord, or lessor.

When I apply the rule of construction used by the Superior Court in Brethren, where the Court looked to the other offenses
listed in the policy to decide the scope of the term “right of privacy,” the policy in this case should be construed to insure both
privacy interests recognizing one’s right to be left alone and privacy interests protecting secrecy interests.
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The distinction I have drawn between the Brethren case and the present case was made by the Court of Appeals for Eleventh
Circuit in Hooters of Augusta, Inc. v. American Global Insurance Co., 157 F. App. 201, 209 (11th Cir. 2005):

There are, however, additional reasons for distinguishing the Seventh and Fourth Circuit cases from this one. The
Fourth Circuit case was decided under Virginia law, Resource Bankshares, 407 F.3d at 636; the Seventh Circuit
case, under Illinois law, American States, 392 F.3d at 943. In addition, the Fourth Circuit case involved a more
tightly worded advertising-injury provision that described the covered activity as “making known to any person
or organization written or spoken material that violates a person’s right to privacy.” Resource Bankshares, 407
F.3d at 641. This wording seems to have been a significant factor in the court’s decision. See id. at 641-42. The
insurance contract in this case, however, refers to “[o]ral or written publication” of such material, which does not
suggest the focus on secrecy that “making known” does.

Because I have ruled that the policy in this case reaches claims based on interference with the right to seclusion, I now
consider the exclusion in Coverage B for “Knowing Violation of Rights of Another.” Under this exclusion, coverage does not apply
to personal and advertising injury “caused by or at the direction of the insured with the knowledge that the act would violate the
rights of another and would inflict ‘personal and advertising injury.’” Policy § I (Coverage B)(2)(a) (emphasis added). In order for
this exclusion to apply, Erie must show that Mildon knew that its actions violated the rights of another. I cannot grant a judgment
based on this exclusion, because the record does not establish that Mildon acted with the knowledge that its actions would violate
the rights of others.

III.
CVSP also seeks coverage under Coverage A, which covers property damage if the damage is caused by an “occurrence” (which

is defined as “an accident”). Policy §§ I (Coverage A)(1)(b) and V(13). Erie seeks dismissal on the ground that the pleadings
establish that Mildon intentionally sent the faxes without permission.
I disagree. In paragraph 25 of the underlying Complaint, plaintiff alleges that defendant knew or should have known that

plaintiff and the other class members had not given express invitation or permission for defendant to fax advertisements
(emphasis added). Since the underlying Complaint alleges both intentional and negligent conduct, and since discovery is not
completed, CVSP is entitled to the opportunity to obtain and present evidence that may support a finding that the TCPA violations
were accidental.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 12th day of September, 2016, it is ORDERED that:

(1) Community Vocational Schools of Pittsburgh, Inc.’s motion seeking dismissal of plaintiff ’s Complaint on the ground that Erie
Insurance Exchange is collaterally estopped from challenging coverage is denied; and
(2) Erie Insurance Exchange’s request for a ruling that defendants are not entitled to coverage under Coverage A or under

Coverage B is denied.
BY THE COURT:
/s/Wettick, Jr., J.

1 CVSP—the plaintiff in the federal action—is a defendant in this declaratory judgment action and is the only party actively opposing
Erie’s declaratory judgment action.

Commonwealth of Pennsylvania v.
Kelly Lewis*

Criminal Appeal—Sufficiency—Weight of the Evidence—Evidence—voir dire Question—Inferred Intent

Voir dire question regarding a rape victim’s testimony being sufficient to support a conviction is a correct statement of the law.

No. CC 201507104. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 9, 2016.

OPINION
On November 6, 2015, a jury convicted Appellant, Kelly Lewis, of one count of Indecent Assault1 and one count of Corruption

of Minors.2 The jury found Appellant not guilty of Endangering the Welfare of Children.3 This Court sentenced Appellant on
January 28, 2016, to a term of 15 to 36 months on the Indecent Assault count, and a consecutive term of five years of probation on
the Corruption of Minors count. On February 8, 2016, this Court denied Appellant’s Post-Sentence Motion. Appellant filed a Notice
of Appeal on March 2, 2016 and his Statement of Errors Complained of on Appeal on August 1, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges on appeal that this Court abused its discretion by permitting an improper voir dire question. Next, Appellant

alleges that the verdicts were against the weight of the evidence. Appellant alleges that this Court erred in permitting cross-exam-
ination of Appellant regarding his relationship with a minor. Lastly, Appellant alleges that the evidence was insufficient to convict
him at both counts. (Statement of Errors to be Raised on Appeal, p. 3-7)

SUMMARY OF THE EVIDENCE
At trial, ten year old T.J., the victim in this case, testified that she last saw Appellant, whom she calls “Uncle Kelly,” on August

13, 2014, at her “Nana’s” house for Nana’s going away party. (Transcript of Jury Trial of November 4-6, 2015, hereinafter, TT, at
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61) She was eight years old at the time. Id. She played at Nana’s house during the party, going in and out of the house frequently.
(TT 64) At one point she found herself alone with Appellant. Id. She walked into the house and Appellant was in the dining room
by himself. (TT 65) He asked her to step into the kitchen. Id. When they went into the kitchen, she sat on the vent and he stood in
front of her, close to her. (TT 66-67) T.J. testified that Appellant touched her in her “private area,” which she uses to go to the bath-
room. (TT 67) She clarified that he touched her vagina over her clothes. Id. The incident lasted two to three seconds and then she
pushed him away and ran outside. (TT 68) Before she left, Appellant told her not to tell anyone “because no one’s going to believe
you.” Id. T.J. acted like nothing had happened and did not tell her mother until January 2015. (TT 69-70) At first, she did not
disclose abuse at her forensic interview. (TT 79) Later in the interview, T.J. told the interviewer that the inappropriate touching
did happen. (TT 80) T.J. confirmed that her disclosure was true because it happened and not because someone told her it happened.
(TT 81)
Next, Detective Rebecca Meder testified that she observed the forensic interview. (TT 85) Detective Meder testified that T.J.

initially denied that anyone touched her inappropriately but later in the interview stated Appellant touched her over her clothes
in her private area. (TT 93-94, 100) Video of the forensic interview was admitted. (TT 95)
Appellant called his grandmother, Cordova Long-Eberhardt, or “Nana” as she’s better known. (TT 141, 155) Long-

Eberhardt testified that she was present for the entire party and never saw Appellant and T.J. in the same room. (TT 151)
Long-Everhardt could not confirm that T.J. attended the party. (TT 157) Appellant’s aunt, Rosa Coleman, testified that she also
did not see T.J. anywhere near Appellant at the party. (TT 165) Coleman stated that she saw T.J. at the party, but did not see
her crying or upset at any point. (TT 166) James Long, Appellant’s uncle and godfather, testified similarly. (TT 190-191) Keaira
Redmon, Appellant’s sister, echoed the testimony of Coleman and Long. (TT 211-212) She did not see T.J. and Appellant
together, and did not see T.J. look upset or alarmed at the party. Id. Redmon added that it was not possible that Appellant and
T.J. could have been in the kitchen by themselves because either Redmon or Long were in the kitchen at all times during the
party. (TT 225-226) Kevin Fowler, Appellant’s cousin, also testified that he was at this party and spent most of the party with
Appellant. (TT 227, 232) He also stated that he never saw T.J. and Appellant together, and that he never saw T.J. crying or
upset. (TT 228)
Lastly, Appellant testified in his own defense. He testified that he did not recall seeing T.J. at the party. (TT 242) He denied

touching her inappropriately or even being alone with her. (TT 243) He testified that he has seven children whom he loves and
with whom he has good relationships. (TT 246) On cross-examination, he admitted that he and the mother of two of his children
started their relationship when he was twenty-two and she was sixteen. (TT 253)

DISCUSSION
Appellant alleges that this Court abused its discretion by permitting the following voir dire question: “Under Pennsylvania law,

a victim’s testimony standing alone, if believed by you, is sufficient proof to find the defendant guilty in a sexual assault case.
Are you able to follow this principle of law?” Appellant argued prior to jury selection that this question was improper because it
stated the law and “the law should come from the judge.” (TT 4) Appellant’s second objection to the question was the question was
one-sided and failed to state in the alternative the consequences of failing to believe the victim.4 (TT 5) This Court allowed the voir
dire question as it is an accurate statement of the law and, based on prior experience in these types of cases, aides in the selection
of competent and fair jurors.

The singular purpose of voir dire examination is to secure a competent, fair, impartial and unprejudiced jury.
In pursuit of that objective, the right of a litigant to inquire into bias or any other subject which bear on the
impartiality of a prospective juror has been generally recognized. Nevertheless, the scope of voir dire examination
rests in the sound discretion of the trial judge and [her] decisions will not be reversed unless there is an abuse
of that discretion.

Commonwealth v. Futch, 366 A.2d 246, 248 (Pa. 1976). The proposed question delves into the potential bias of a juror who may be
unable to follow the law that, in a case like this one, a victim’s testimony on its own, if believed, is sufficient to find a defendant
guilty. As such, this Court did not abuse its discretion in permitting the question.

Appellant alleges both that the verdicts were against the weight of the evidence and that the evidence was legally insufficient
to find Appellant guilty. The standard for a “weight of the evidence” claim is as follows:

Whether a new trial should be granted on grounds that the verdict is against the weight of the evidence is addressed
to the sound discretion of the trial judge, and [her] decision will not be reversed on appeal unless there has been an
abuse of discretion…. The test is not whether the court would have decided the case in the same way but whether
the verdict is so contrary to the evidence as to make the award of a new trial imperative so that right may be given
another opportunity to prevail.

Commonwealth v. Taylor, 471 A.2d 1228, 1230 (Pa.Super. 1984). See also, Commonwealth. v. Marks, 704 A.2d 1095, 1098 (Pa.Super.
1997) (citing Commonwealth v. Simmons, 662 A.2d 621, 630 (Pa. 1995)).

Appellant essentially argues that no abuse occurred and the victim’s allegations should be given no weight. However, even the
relatives Appellant called to testify stated that it would have been possible for Appellant and T.J. to be alone in the kitchen for a
brief period of time. Long-Eberhardt stated that she could not see into all of the kitchen. Moreover, the victim’s delay in reporting
and minor inconsistencies are not uncommon given her age. Her delay in reporting is also consistent with her testimony that
Appellant told her not to say anything because she would not be believed. The jury found T.J.’s testimony credible and the verdict
is not so contrary to the evidence as to require a new trial.
Next, Appellant alleges that this Court erred in permitting testimony regarding the age of the mother of two of his children

at the time their relationship began. Appellant alleges the evidence is irrelevant, that its probative value was outweighed by its
danger of unfair prejudice, that the matter was beyond the scope of Commonwealth’s direct examination, and that the evidence
was offered as inadmissible character evidence.

“Relevance,” although not precisely and universally defined by the law, 31A C.J.S. Evidence § 158 at 431 (1964),
has been repeatedly held by the Pennsylvania courts to be evidence which “tends to increase or decrease the prob-
ability of a material fact” in issue. Commonwealth v. Chism, 480 Pa. 233, 246, 389 A.2d 1041, 1048 (1978). Stated
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another way, any legal evidence is admissible if, and only if, it logically or reasonably tends to prove or disprove a
material fact in issue, or to make such a fact more or less probable, or if it affords the basis of a logical or reason-
able inference or presumption as to the existence of a material fact in issue. 31A C.J.S. Evidence § 600 at 389 (1964);
Commonwealth v. Diggs, 260 Pa.Super. 349, 356–57, 394 A.2d 586, 590 (1978), citing McCormick on Evidence § 185 at
437–438 (2nd Ed.1972).

Commonwealth v. Potts, 460 A.2d 1127, 1137 (Pa. Super. 1983).

On direct examination, Appellant testified that the accusations made against him caused him to feel embarrassed and
torn apart. (TT 248) This Court ruled that cross-examination with regard to that statement was relevant and appropriate in
that his fathering a child to a minor calls into question the credibility of his denial. Since Appellant raised the issue on
direct examination, it was not beyond the scope of direct to inquire further on the matter. Moreover, evidence of Appellant
fathering a child with a minor was not offered as evidence of poor character, rather it was offered specifically to cross-
examine Appellant regarding his statement that he was embarrassed and torn up about having been accused of sexual abuse
of a child.

Lastly, Appellant challenges the sufficiency of the evidence on both convictions. The test for reviewing a sufficiency of the
evidence claim is:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt… This standard is equally applicable to cases where the
evidence is circumstantial rather than direct so long as the combination of the evidence links the accused to the crime
beyond a reasonable doubt.

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

Appellant alleges the evidence was insufficient on the Indecent Assault count because the Commonwealth did not establish that
Appellant made contact with the victim for the purpose of arousing or gratifying his own or the victim’s sexual desire. Indecent
Assault is defined as follows:

(a) Offense defined.—A person is guilty of indecent assault if the person has indecent contact with the complainant,
causes the complainant to have indecent contact with the person or intentionally causes the complainant to come into
contact with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant
and:

* * *

(7) the complainant is less than 13 years of age; or

(b) Grading.—Indecent assault shall be graded as follows:

* * *

(3) An offense under subsection (a) (7) is a misdemeanor of the first degree unless any of the following apply, in which
case it is a felony of the third degree:

* * *

(iii) The indecent assault was committed by touching the complainant’s sexual or intimate parts with 
sexual or intimate parts of the person.

(iv) The indecent assault is committed by touching the person’s sexual or intimate parts with the com
plainant’s sexual or intimate parts.

18 Pa.C.S. § 3126. The Pennsylvania Superior Court, at In re J.R., 2016 WL 1086668, permitted an inference to be drawn
from the totality of the circumstances that a defendant acted for the purpose of arousing or gratifying his own or the victim’s
sexual desire.

“Indecent contact” is defined as “[a]ny touching of the sexual or other intimate parts of the person for the purpose
of arousing or gratifying sexual desire, in any person.” 18 Pa.C.S.A. § 3101. See Commonwealth v. Evans, 901 A.2d
528 (Pa.Super.2006), appeal denied, 589 Pa. 727, 909 A.2d 303 (2006) (holding evidence was sufficient to convict
defendant of indecent assault where defendant wrapped his arms around victim and inserted his tongue into vic-
tim’s mouth because act would not occur outside of context of sexual or intimate situation); Commonwealth v.
Capers, 489 A.2d 879 (Pa.Super.1985) (affirming defendant’s conviction for indecent assault where evidence
supported conclusion that defendant’s conduct was motivated, at least in part, by intent to arouse or gratify sexual
desire in himself or victim).

Instantly, Appellant grabbed S.C.’s buttocks without her consent on two separate occasions. Each time Appellant
touched S.C., he specifically targeted and held onto an intimate part of her body. The evidence allowed a reasonable
inference that Appellant repeatedly groped the same intimate area of S.C.’s body to do more than just startle her.
Viewed in the light most favorable to the Commonwealth, the evidence was sufficient to conclude that Appellant had
indecent contact with S.C. because he was motivated, at least in part, by a desire to arouse or gratify sexual desire in
himself or S.C. See 18 Pa.C.S.A. § 3101; Evans, supra; Capers, supra. Therefore, Appellant’s delinquency adjudication
for indecent assault was supported by sufficient evidence.

In re J.R., 2016 WL 1086668, at *3 (Pa. Super. Ct. Mar. 21, 2016), for text, see 144 A.3d 203 (Pa. Super. Ct. 2016), appeal denied sub
nom. In re J.M.R., 145 A.3d 166 (Pa. 2016). Here, the record supports a finding that Appellant acted to arouse or gratify his own
sexual desire. He secreted away his victim, molested her and, knowing his conduct was in appropriate, instructed her to remain
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silent. From these facts a jury could reasonably find that the Commonwealth had established beyond a reasonable doubt the
element of arousing or gratifying purpose.

Appellant also alleges that the evidence was insufficient on the Corruption of Minors count because the Commonwealth did not
establish that Appellant engaged in any conduct corrupting or tending to corrupt the morals of a minor. Corruption of Minors is
defined, in relevant part, as follows:

(ii) Whoever, being of the age of 18 years and upwards, by any course of conduct in violation of Chapter 31 (relating
to sexual offenses) corrupts or tends to corrupt the morals of any minor less than 18 years of age, or who aids, abets,
entices or encourages any such minor in the commission of an offense under Chapter 31 commits a felony of the
third degree.

18 Pa.C.S. § 6301 (a) (ii). This Court finds the facts supporting the conviction in Commonwealth v. Walker, 139 A.3d 225 (Pa. Super.
2016), comparable to the facts in the case sub judice.

Here, at the time of Z.A.’s encounter with Appellant, she was a 9 year old girl. She was unaccompanied in a conven-
ience store when she saw Appellant “peeking around the corner” and staring at her. N.T. Trial, 6/4/13, at 43. Z.A. did
not know Appellant. Id. at 44. When Z.A. took the items she was purchasing to the counter to pay, Appellant “walked
up” and “was staring right at [her].” Id. at 45. Appellant did not have any items in his hands to purchase, yet he stood
“extra close” to Z.A., and was nearly touching her, as she paid for her things. Id. at 46, 47. Z.A. stated that Appellant
was facing her so that the “front part” of his body was almost against her right side. Id. at 46. Z.A. felt scared and “just
wanted to get out of the store.” Id. at 47. Appellant exited the store before Z.A., and when she, too, went outside,
she saw Appellant sitting in his car “just staring” at her. Id. at 47–48. Appellant then pulled up “right next to [her]”
and said, “Come here.” Id. at 51. Z.A. ran and Appellant drove away. Id. at 52. We agree with the Commonwealth
that Appellant’s “conduct was plainly offensive to any common sense of decency, propriety, and morality.”
Commonwealth’s Brief at 18. Accordingly, his conviction for corruption of a minor was supported by sufficient
evidence.

Walker, 139 A.3d at 234-235. In contrast, Appellant actually touching T.J.’s vagina clearly “was plainly offensive to any common
sense of decency, propriety, and morality.” Id. Appellant’s conduct in bringing T.J. into the kitchen, touching her vagina, and telling
her not to tell anyone, far exceeds the conduct sufficient to satisfy the elements of § 6301.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Date: November 9, 2016

1 18 Pa.C.S. §§3126 (a) (7). 
2 18 Pa.C.S. § 6301 (a) (1).
3 18 Pa.C.S. § 4304 (a) (1).
4 Appellant raises other arguments regarding this issue in his Concise Statement of Errors Complained of on Appeal, however, this
Court need not address them as they were not raised at trial. The Pennsylvania Rules of Appellate Procedure state that “[i]ssues
not raised in the lower court are waived and cannot be raised for the first time on appeal.” Pa.R.App.P. 302; see also
Commonwealth v. Muniz, 5 A.3d 345, 352 (Pa. Super. 2010).

Commonwealth of Pennsylvania v.
Kevin Mitchell*

Criminal Appeal—Sufficiency—Weight of the Evidence—Evidence—Sex Crimes—Admission of Defendant’s Statements

Defendant’s statements regarding a prior sexual relationship with the victim, made after Miranda warnings given,
are admissible by Commonwealth at trial.

No. CC 201514007. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—December 6, 2016.

OPINION
The Defendant has appealed from the judgment of sentence entered on July 19, 2016. However, a review of the record reveals

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be
affirmed.
The Defendant was charged with Involuntary Deviate Sexual Intercourse,1 Incest of a Minor,2 Criminal Attempt,3 Unlawful

Restraint of a Minor,4 Terroristic Threats,5 Indecent Assault,6 Simple Assault,7 Corruption of Minors8 and Selling or Furnishing
Liquor to Minors9 in relation to an incident with his half-sister in October, 2015. A jury trial was held before this Court from
April 28 to May 3, 2016. At the conclusion of the Commonwealth’s case, this Court granted the Defendant’s Motion for
Judgment of Acquittal as to the Criminal Attempt charge. The Defendant was found not guilty of the IDSI and Incest of a Minor
charges and guilty of all remaining charges. He appeared before this Court on July 19, 2016 and was sentenced to a term of
imprisonment of one (1) to three (3) years. Timely Post-Sentence Motions were field and were denied on July 26, 2016. This
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appeal followed.
On appeal, the Defendant challenges the sufficiency and weight of the evidence, as well as the admission of statements made

by the Defendant. His claims are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant challenges the sufficiency of the evidence to support the convictions for Unlawful Restraint of a Minor,

Terroristic Threats, Indecent Assault, Simple Assault, Corruption of Minors and Selling or Furnishing Liquor to Minors. His
claim is meritless.
The evidence presented at trial established that N.P., then 17 years old, is the Defendant’s half-sister, though with a

significant difference in age (the Defendant was 45 at the time of trial, N.P. was 18). She had met the Defendant when
she was 8 or 9 years old, but was out of touch with him thereafter. When she was 16 years old, she reconnected with the
Defendant through an encounter with her father and the two stayed in touch with what N.P. described as a friendly brother-
sister relationship.
On October 24, 2015, the Defendant and his housemates picked up N.P. from her independent living facility and brought her

to their house. The group gathered in Eric McDonald and Pamela St. Esprit’s room to listen to music, drink alcohol and smoke
marijuana. The Defendant told N.P. that he would take care of her so she could drink as much as she wanted. After N.P. had had
several drinks, N.P. and the Defendant got into an argument about a mutual friend, Denise and went back to the Defendant’s
room. The Defendant locked the door, pushed N.P. onto his bed and attempted to pull off her leggings. When she struggled, he
pinned her down and forced his penis into her mouth. He told her that if she continued to scream he would choke and kill her.
Eventually N.P. was able to get free and she gathered her belongings and left the house. She went to the Wilkinsburg Police
Department the next day and reported the incident.

When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence
admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

Unlawful Restraint of a Minor and Simple Assault
Our Crimes Code defines Unlawful Restraint of a Minor and Simple Assault as follows:

§2902. Unlawful restraint

(b) Unlawful restraint of a minor where offender is not victim’s parent. - If the victim is a person under 18 years of age,
a person who is not the victim’s parent commits a felony of the second degree if he knowingly:

(1) restrains another unlawfully in circumstances exposing him to risk of serious bodily injury;

18 Pa.C.S.A. §2902; and

§2701. Simple assault

(a) Offense defined. - Except as provided under section 2702 (relating to aggravated assault), a person is guilty of assault if he:

(1) attempts to cause or intentionally, knowingly or recklessly causes bodily injury to another;

18 Pa.C.S.A. §2701.

The evidence presented at trial established that the Defendant forced N.P., who was 17 years old at the time, onto his bed, got
on top of her and pinned her down using his arms, legs and body weight (Trial Transcript, pp. 64, 66). There is no question that
these facts are sufficient to support the convictions for Unlawful Restraint of a Minor and Simple Assault.

Terroristic Threats
Our Crimes Code defines Terroristic Threats as follows:

§2706. Terroristic threats

Offense defined. - A person commits the crime of terroristic threats if the person communicates, either directly or
indirectly, a threat to:

(1) commit any crime of violence with intent to terrorize another;

18 Pa.C.S.A. §2706.

Likewise, the evidence presented at trial established that while the Defendant had N.P. pinned down on the bed, he threatened
to choke and kill her if she did not stop screaming (T.T. p. 66). This testimony is sufficient to support the conviction for Terroristic
Threats.

Indecent Assault and Corruption of Minors
Our Crimes Code defines Indecent Assault and Corruption of Minors as follows:

§3126. Indecent assault

(a) Offense defined. - A person is guilty of indecent assault if the person has indecent contact with the complainant, causes
the complainant to have indecent contact with the person or intentionally causes the complainant to come into contact
with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant and:

(1) the person does so without the complainant’s consent;
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18 Pa.C.S.A. §3126; and

§6301. Corruption of minors

(a) Offense defined. -

(1)(i) Except as provided in subparagraph (ii), whoever, being the age of 18 years and upwards, by any act corrupts or
tends to corrupt the morals of any minor less than 18 years of age, or who aids, abs, entices or encourages any such
minor in the commission of any crime, or who knowingly assists or encourages such minor in violation his or her
parole or any order of court, commits a misdemeanor of the first degree.

18 Pa.C.S.A. §6301.

Again, the evidence presented established that the Defendant held N.P. down and put his penis in her mouth, which is sufficient
to support the convictions for both Indecent Assault and Corruption of Minors.

Selling or Furnishing Liquor to Minors
Our Crimes Code defines Selling or Furnishing Liquor to Minors as follows:

§6310.1. Selling or furnishing liquor or malt or brewed beverages to minors

(a) Offense defined. - Except as provided in subsection (b), a person commits a misdemeanor of the third degree if he
intentionally and knowingly sells or intentionally or knowingly furnishes, or purchases with the intent to sell or furnish,
any liquor or malt or brewed beverages to a person who is less than 21 years of age.

18 Pa.C.S.A. §6310.1.

At trial, N.P. testified that the Defendant served her several mixed drinks of Amsterdam liquor and juice, and a photograph she
had taken of the liquor bottles that night was presented. (T.T., pp. 47, 49-50). This is sufficient to establish the elements of Selling
or Furnishing Liquor to minors.

Upon review of the Defendant’s various claims relating to the sufficiency of the evidence, it is clear that those claims are
meritless. The evidence presented at trial was more than sufficient to support each conviction. These claims must fail.

2. Weight of the Evidence
Next, the Defendant argues that the verdicts at various charges were against the weight of the evidence. A review of the record

demonstrates that these claims are meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact-finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).
Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]

review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).
“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question

of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).
Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review

is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradictory
as to make any verdict based thereon pure conjecture,” see Bowen, supra. A review of the evidence as a whole clearly demonstrates
Defendant’s perpetration of the crimes. Given the evidence presented at trial and discussed above, there is no question that the
verdict was appropriate and not “shocking” to the conscience. This claim must fail.

3. Admission of Evidence
Finally, the Defendant argues that this Court erred in admitting testimony regarding various statements he made to the police.

However, a review of the record reveals that the statements were properly admitted.

The “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admissibility of evidence is a
matter addressed to the sound discretion of the trial court and…an appellate court may only reverse upon a showing that the trial
court abused its discretion’… ‘An abuse of discretion is not a mere error in judgment but, rather, involves bias, ill will, partiality,
prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245, 1251 (Pa.Super. 2013),
internal citations omitted.

The admission of evidence is controlled by Rule 402 of the Pennsylvania Rules of Evidence, which states:

Rule 402. General Admissibility of Relevant Evidence

All relevant evidence is admissible, except as otherwise provided by law. Evidence that is not relevant is not admissible.

Pa.R.Evid. 402.
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“In determining the admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so, whether
its probative value outweighs its prejudicial effect… ‘Evidence is relevant if it logically tends to establish a material fact in the
case, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding the
existence of a material fact.’” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998).
Prior to trial, the Defendant filed a written notice of his intent to present evidence that the Defendant had previously had sexual

intercourse with N.P. before he found out she was his half-sister. This Court granted the motion and found that the testimony would
be admissible. However, as the Commonwealth’s case progressed, the Defendant and his counsel decided that the Defendant would
not testify and so sought to bar the Commonwealth from presenting testimony to that effect:

THE COURT: Mr. Herring, you had something you wanted on the record.

MR. HERRING: Yes, Your Honor. Just real quick as to I filed a notice of intent to introduce evidence under the Rape
Shield Act. The court granted that motion and that motion was conditioned upon the defendant testifying, which I have
advised him not to do and I believe he wishes not to.

Through the Commonwealth’s opening it seems as if they may wish to introduce the statements that the defendant may
have had sexual relations with the alleged victim in the case prior to the incident that’s alleged in the criminal infor-
mation. I would suit that as long as I’m not introducing that to establish bias or prejudice on the victim’s part, I
would submit that evidence is wholly irrelevant and it’s more prejudicial than it would be probative, namely if the
government could put into evidence that he had sex with her on a prior occasion, that it could bolster for the jury the
fact that he may have attempted to do so on this occasion.

But I do concede it’s a party admission so there is no hearsay issue or anything like that but I don’t think it’s relevant
to our proceedings here today and consequently I would ask that the officer who took Mr. Mitchell into custody not be
permitted to testify relative to that statement.

THE COURT: Ms. Koren.

MS. KOREN: Your Honor, you did rule those items would be admissible, that’s how I am able to operate and move
forward with the trial. Additionally, I don’t have the case law but I’m reasonably certain that any time a defendant
talks about-

THE COURT: It was an admission of a prior sexual relationship with N.P.

MS. KOREN: Well, he claims N.P. but he only knew her as her middle name, the girl’s middle name.

THE COURT: Okay, and that’s what he said, that he had a prior relationship before this, right?

MS. KOREN: Yes.

THE COURT: How prior, do you know?

MS. KOREN: He said in 2011, so I’ll just double-check that’s the time that I have. I would have, Your Honor, that it
would have been - I apologize, somewhere between 2012 and 2014.

THE COURT: Okay, I will allow it.

(T.T. p. 158-159).

The Commonwealth subsequently presented the testimony of Detective Sergeant Wayne McKenith of the Wilkinsburg Police
Department, who had interviewed the Defendant:

Q. (Ms. Koren): Initially did the defendant want to talk to you?

A. (Det. Sgt. McKenith): No.

Q. But after some time was he - did you stop questioning him at that point?

A. Yes, after I had given him his Miranda warnings he, you know, indicated that he wanted an attorney and it was fine
with me. I proceeded to complete his paperwork.

Q. While you were completing his paperwork did he attempt to speak to you any more?

A. Yes.

Q. What did he say at first?

A. He said the cat’s gonna come out [sic] the bag.

Q. Did you know what he was - 

A. Well, the quote, the cat’s coming out of the bag.

Q. That’s exactly what he said?

A. Yes.

Q. Did you know what he was talking about?

A. No, not really.

Q. And after he said this to you did you ask him or tell him anything about his rights again?

A. Yes. And when he did make the statement I once again reminded him of his right to remain silent.

Q. And did he continue to talk to you?
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A. Yes.

Q. What did he say after that?

A. He told me that he had known the victim, he said they had a prior relationship.

Q. When he described this prior relationship was he describing a relationship that was sexual in nature?

A. Yes.

Q. So, did he express to you that he knew he had a sister?

A. Yes.

Q. How did he do that?

A. He said he was a jitney driver and he guess [sic] he had taken her on a trip to Hawkins Village down in Rankin and
he knew he had a sister there.

Q. At Hawkins Village?

A. Yes.

Q. When he was telling you about this jitney ride and this female in the car, did he explain to you that he knew who
this female was?

A. He told me he knew her as A.

Q. That would be spelled A…?

A. Yes.

Q. Did he know A. as his sister or something else?

A. No, he told me he knew his sister as N.P., he knew he had a sister named N.P. but at the time he knew her as A.

Q. And this individual in the car that he described as A., did he tell you if he knew the girls age?

A. Yes.

Q. How did he explain that he knew her age?

A. He said she told me she was nineteen.

Q. Okay. Did he ever explain that he asked her or did she just volunteer that information?

A. I don’t recall.

Q. An whenever he described giving this girl a ride was it a one time thing or a frequent thing?

A. Apparently from what he made it should like he made it seem to me this was an ongoing recurring thing.

Q. He would give her a jitney ride in exchange for money or something else?

A. Sex.

Q. Did he ever explain to you that if he had asked this A. individual if she knew N.P.?

A. Yes.

Q. What did he say about her response?

A. He said he said she didn’t know her.

Q. So the individual that he knew as A. claimed to not know N.P.?

A. Yes.

(T.T. p. 194-198).

Pennsylvania’s Rape Shield law states, in relevant part:

§3104. Evidence of victim’s sexual conduct

(a) General rule. – Evidence of specific instances of the alleged victim’s past sexual conduct, opinion evidence of the
alleged victim’s past sexual conduct, and reputation evidence of the alleged victim’s past sexual conduct shall not be
admissible in prosecutions under this chapter except evidence of the alleged victim’s past sexual conduct with the
defendant where consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the
rules of evidence.

18 Pa.C.S.A. §3104.

Pursuant to the Rape Shield statute, evidence regarding the victim’s past sexual conduct with the defendant is admissible at
trial. The Defendant’s statements to the police regarding his prior relationship with N.P. (who he claimed to have known by her
middle name) are admissible in this context and the Commonwealth was entitled to rely on this Court’s ruling in that regard when
preparing its case. The statements were made after the Defendant was Mirandized and there is no challenge to the validity of
his wavier.
The Defendant now argues that the evidence was so overly prejudicial so as to deny him a fair trial. However, this argument is

belied by the fact that the Defendant was acquitted of Involuntary Deviate Sexual Intercourse and Incest of a Minor. If the
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evidence was truly as prejudicial as the Defendant now claims, the jury would not have been able to return a not guilty verdict
to the most serious charges. The admission of the evidence was proper and well within this Court’s discretion. This claim must
also fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on July 19, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: December 6, 2016
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Commonwealth of Pennsylvania v.
Mattise Holt*

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Constructive Absence of Counsel—Mistrial—
Failure to Appoint New Counsel—Sex Offenses

Defendant raises multiple claims after conviction for rape and abuse of his daughter; sentence is 208-416 months
of incarceration plus probation.

No. CC 201413629. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 3, 2016.

OPINION
On June 17, 2015, this Court, after the conclusion of a non-jury trial, convicted Appellant, Mattise Holt, of one count each of

Rape Forcible Compulsion (Rape),1 Statutory Sexual Assault,2 Unlawful Contact with a Minor,3 Sexual Assault,4 Incest,5 Indecent
Assault,6 Endangering the Welfare of Children (“EWOC”),7 and Corruption of Minors.8 On May 18, 2015, after reviewing a
Pre-Sentence Report, this Court sentenced Appellant to 78 to 156 months incarceration at the Rape count, with credit for time
served. Appellant was sentenced to 78 to 156 months incarceration at the Unlawful Contact count, 36 to 72 months incarceration
at the Incest count, and 16 to 32 months incarceration at the EWOC count, each to be served consecutively. The Rape and Sexual
Assault counts merged for sentencing purposes. Appellant was sentenced to five years probation at the Statutory Sexual Assault
count, five years probation at the Indecent Assault count, and two years probation at the Corruption of Minors Count, each to be
served concurrent with one another but consecutive to all incarceration. Appellant’s aggregate sentence is 208 to 416 months incar-
ceration. Because Rape is a Tier III sexual offense under the Sex Offender Registration and Notification Act (“SORNA”), Appellant
is subject to a lifetime registration requirement as a collateral consequence of his conviction. Appellant filed a Notice of Appeal
on October 8, 2015 and his Concise Statement of Errors to be Complained of on Appeal on May 2, 2016.

MATTERS COMPLAINED OF ON APPEAL
Appellant, in his Concise Statement, raises eleven issues on appeal. Appellant alleges that the evidence was insufficient to

sustain convictions of Rape and Unlawful Contact with a Minor. (Statement of Errors to Be Raised on Appeal, at 1-3). Appellant
further alleges the constructive absence of trial counsel, sentencing counsel, and post-sentence counsel (Id. at 3, 8-9, 11-12), an
erroneous acceptance of a jury waiver (Id. at 4-5), an erroneous denial of a request for a mistrial (Id. at 6), an erroneous refusal
to appoint new trial and sentencing counsel (Id. at 7-8), an error in permitting sentencing counsel to withdraw before filing post-
sentence motions (Id. at 10-11), and the imposition of a manifestly excessive aggregate sentence. (Id. at 9).

SUMMARY OF THE TESTIMONY
The victim, B.H. testified that Appellant is her biological father. (Non-Jury Trial Transcript, Volume I, May 18, 2015, “TT I,”

24-25). B.H. testified that she lived with her cousin A.M. for about a year after her mother was incarcerated. (TT I 26). At the age
of nine or ten she moved in with Keisha Bryant, a woman Appellant was dating at the time, and the three of them resided in
McKeesport. (TT I 27). B.H. testified that she moved in to Bryant’s residence with her father after Christmas when it was cold out-
side. (TT I 55-56). Prior to age nine or ten, B.H. testified that she never lived with Appellant. (TT I 25). Before living at Bryant’s
house, she did not see Appellant or visit him except when he was at a half-way house. (TT I 26). While living at Bryant’s house,
B.H. attended school at Founder’s Hall. (TT I 25). B.H. testified that she experienced some difficulties in school and takes special
education classes. (TT I 53-54). Appellant did not permit B.H. to have a computer or Facebook and wanted B.H. to do well in school.
(TT I 52).
B.H. testified that Bryant worked as a taxi driver and had a “crazy” schedule. (TT I 27, 30). Appellant did not have a job while

he resided at Bryant’s. (TT I 27). B.H. stated that on numerous occasions when Bryant left for work, B.H. was home alone with
Appellant. (TT I 28, 30). B.H. testified that she had her own room at Bryant’s house and Appellant and Bryant had a room that they
shared. (TT I 29). The first time Appellant touched B.H. in a sexually inappropriate way was while she was living in Bryant’s house
sometime in the spring. (TT I 28, 64). She testified that during the instances of sexual touching at Bryant’s residence, Appellant
called B.H. into his room or went into her room, removed her clothes and touched her vagina with his fingers, moving them
“in and out.” (TT I 31-32). Appellant made noises while performing these acts. (TT I 32). B.H. testified that neither Bryant nor
anyone else was ever present in the home when Appellant performed these sexual acts on her. (TT I 31-32). She stated that
Appellant touched her in a sexually inappropriate way more than ten times. (TT I 32).
When Bryant found out Appellant was cheating on him, she “put Appellant out” and B.H. went to live with Roxanne Alexander

in East Liberty for about six months while Appellant stayed with his mother. (TT I 32-34). B.H. was introduced to Alexander a
couple of times while living at Bryant’s residence. (TT I 33). B.H. was about ten or eleven years old while she was living with
Alexander and attended Sunnyside Elementary. (TT I 25, 34). B.H. testified that Appellant did not sexually assault her while she
was living with Alexander. (TT I 34).
Appellant acquired a new house on Nestle Street in McKeesport and B.H. moved from Alexander’s apartment back to live with

Appellant sometime in the middle of the school year. (TT I 34, 66). Alexander continued to live with her grown children in East
Liberty. (TTI 36). She stayed overnight at the Nestle Street residence with B.H. and Appellant Monday through Friday, or some-
times Monday through Thursday, but returned to her apartment on the weekends. (TT I 36). Sometimes B.H. went with Alexander
on the weekends and other times she stayed at the Nestle Street residence with Appellant. (Non-Jury Trial Transcript, June 9, 2015,
TT III, 155). B.H. testified that Appellant and Alexander had a rocky relationship and about every other month the two of them
broke up. (TT I 37). During the break-ups, Alexander left for a period of time and then returned. (TT I 37). B.H. testified that while
living with Appellant she washed the dishes and cleaned the bathroom. (TT I 71). Appellant was responsible for the laundry.
(TT I 71). Alexander did not do any of the laundry at the Nestle Street residence. (TT I 71).
At the Nestle Street residence, things became more serious as to the ways Appellant sexually assaulted B.H. (TT I 32). The

first time Appellant sexually assaulted B.H. on Nestle Street was about two months after they moved in. (TT I 67). B.H. was
thirteen and she recalled that it was a school night. (TT I 37-38). Appellant went out drinking and left B.H. home alone. (TT I
38). When Appellant came home, he entered B.H.’s room and began rubbing her leg and taking her clothes off. (TT I 39). B.H.
knew that Appellant had been drinking because “she smelled it on his breath.” (TT I 38). She stated that Appellant “pulled
down his pants and put his penis into [her] vagina.” (TT I 39). B.H. testified that she was crying and screaming during the
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estimated 30 minutes that Appellant’s penis was inside of her. (TT I 40). B.H. did not try to get away and stated that in response
to her screaming and crying, Appellant told her to shut up and placed his hand over her mouth. (TT I 40). B.H. testified that
something came out of Appellant’s penis and went on to her sheet. (TT I 40-41). She also stated that she was bleeding from her
vagina afterwards. (TT I 41). Appellant told B.H. that “he was sorry, [and] that he [would] never do it again. (TT I 41). B.H.
testified that Appellant hurt her and that she curled up in a ball afterwards and cried the whole night. (TT I 41). B.H. did not
tell anyone what happened out of fear. (TT I 41). Appellant told her that if she were to say anything to anybody about the
incident, he would hurt her mother and her brother. (TT I 46). B.H. testified that Appellant washed the bed sheet after he had
intercourse with her. (TT I 71).
Appellant had intercourse with B.H. twice. (TT I 42). The second time Appellant had intercourse with B.H. was about a month

after the first incident. (TT I 43). B.H. testified that she and Alexander were arguing and Alexander instructed her to get dressed
because they were leaving. (TT I 43). B.H. was in her room looking for something to wear when Appellant entered. (TT I 43).
B.H. testified that, at first, she and Appellant were sitting in her room talking, but then Appellant ordered her to “take her clothes
off” to which she responded, “no.” (TT I 44). Appellant “just looked at [B.H.]” and when she tried to get up, he grabbed her and
“smacked [her] onto the bed.” (TT I 44). B.H. screamed and Appellant placed his hands over B.H.’s mouth and began unbuck-
ling her pants. (TT I 44). Appellant pulled B.H.’s pants and underwear down to the bottom of her feet and then took his pants off.
(TT I 44-45). B.H. testified that she recalled being positioned on her back with Appellant on top of her when he placed his penis
into her vagina the second time. (TT I 45). She did not recall how long Appellant had intercourse with her the second time or
whether or not he ejaculated. (TT I 47). After Appellant had intercourse with B.H., she got dressed, used the bathroom and then
went to her grandmother’s house. (TT I 47-48). On cross examination, B.H. stated that she was not completely sure of the day of
the week the second rape occurred. (TT I 73). B.H. originally believed the second rape occurred on October 15, 2013, but could
not say why she remembered that date. (TT I 74). B.H. testified that it was either on the day of or after the second rape that
Appellant began threatening B.H. because she was going to come forward. (Non-Jury Trial Transcript, Volume II, May 18, 2015,
“TT II,” 16-17). 
B.H. testified that soon after Appellant had intercourse with her the second time, Appellant was incarcerated for Driving

under the Influence (“DUI”) so he did not touch her again. (TT I 49, 75). Counsel stipulated that Appellant was incarcerated on
October 26, 2013. (TT I 75). B.H. called her mother to make a plan to stay with her over Christmas break and then return to
Appellant’s house to stay with Alexander. (TT I 48-49). After Appellant was incarcerated, about two months passed before B.H.
went to stay with her mother. (TT II 49). B.H. ran away after Christmas break when it was time for her to return to Appellant’s
house to stay with Alexander. (TT I 50). When B.H.’s mother found her and asked her why she ran, she cried and told her that
Appellant touched her. (TT I 50). Since Appellant was incarcerated, Appellant testified that she felt safe to tell her mother that
Appellant touched her. (TT I 50). Since revealing to her mother that Appellant touched her, B.H. has had no subsequent interac-
tion with Appellant. (TT I 50). B.H. stated that when she thinks about being assaulted by Appellant, it makes her feel “like shit.”
(TT I 51). 
Dr. Adelaide Eichman testified as an expert in Pediatric Medicine with a focus on diagnosis and treatment of child abuse.

Dr. Eichman testified that she was the attending physician on duty when victim, B.H. was seen at the Child Advocacy Center
Arch Clinic at Children’s Hospital of Pittsburgh (“CHP”) due to concern that she had been sexually abused. (TT I 16-17). She
testified that B.H. had undergone a genital exam, but no rape kit was performed due to the delayed report. (TT I 18-19). Dr.
Eichman testified to a reasonable degree of medical certainty that B.H.’s normal genital exam did not rule out sexual abuse.
(TT I 19-20). She testified that a woman’s body is, by nature, meant to stretch so doctors at her clinic often find that a child
may be the victim of sexual abuse but exhibit no physical evidence of abuse. (TT I 19). Dr. Eichman testified that it would not
change her medical opinion in any way if B.H. testified to bleeding after the first rape because the genital area heals very
quickly. (TT I 19-20).
Stephanie Shane, a forensic interviewer at the CHP, testified that she interviewed B.H. on March 5, 2014. (TT II 28). B.H.’s

mother informed Shane that B.H. had undergone a medical exam on January 14, 2014, the same day she made the allegations
against Appellant. (TT II 29-30). During the forensic interview, Shane and B.H. talked about “the first time” and “the last
time” with regard to the rapes. (TT II 38). B.H. informed Shane that the first time occurred while she and her father were
living with Bryant. (TT II 31). Shane asked B.H. when the last time was that Appellant raped her and B.H. replied that it was
when she was thirteen, before Christmas, a couple weeks before he went to jail. (TT II 31). When Shane asked B.H. about the
circumstances surrounding the “last time” she replied that she was at her house, in her room doing homework when
Appellant came into her room, shut the door, turned off the light, television and computer and touched her leg. (TT II 32).
B.H. told Shane that she tried to run away but Appellant grabbed her hair, threw her on the bed and told her to lay there,
indicating it would be over soon. (TT II 32). Appellant laid on top of B.H. and covered her mouth when she tried to scream.
(TT II 32). Appellant put his penis into B.H.’s vagina, stopped, pulled out and then “white stuff came out of [Appellant’s
penis] and on to [B.H.’s] leg.” (TT II 32). Appellant got dressed, apologized, said he would never do it again and then left for
work. (TT II 32). B.H. washed up, got dressed and returned to her homework. (TT II 32). When asked if she lived at the same
house during the “last time” as the “first time,” B.H. replied that “it [was] where [she] just lived with [Appellant], 3809
Nestle Street in McKeesport.” (TT II 36). Shane testified that B.H. never clearly stated that the first rape occurred at
Bryant’s and the last rape occurred at the Nestle Street residence. (TT II 36). Shane did not attempt to clarify the location of
each of the rapes. (TT II 36-37). B.H. told Shane that Appellant initially began touching her when she was about nine or ten.
(TT II 33). B.H. also indicated to Shane that she was scared of Appellant and once he had been incarcerated she felt safe
enough to tell her mother about the abuse. (TT II 33). B.H. did not disclose to Shane any more than two instances of rape.
(TT II 38).
Appellant called Jennifer Bargar, B.H.’s special education teacher at Sunnyside Elementary in the Pittsburgh Public School

District, as a witness. She testified that B.H. started school on January 17, 2012. (TT II 47). B.H. left Sunnyside on November 26,
2012. (TT II 50). Bargar worked with B.H. every day that she was in school. (TT II 51). Bargar was trained as a mandated reporter
for child abuse, but B.H. never disclosed to Bargar. (TT II 53). Bargar testified, however, that she was not trained to pick up on
signs or red flags of child abuse without any form of disclosure. (TT II 56). Despite defense counsel’s efforts to portray B.H. as
requiring Appellant’s strict supervision regarding school attendance and participation, Bargar testified that B.H. was a hard work-
ing student and always put forth her best effort to learn to read and do well in school. (TT II 54-55). Defense counsel attempted to
elicit testimony painting Appellant as a very involved parent, however, Bargar testified that she had very limited contact with him.
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(TT II 51). Bargar did not typically discuss family life with B.H. (TT II 54). Bargar indicated that her records reflected that, as of
January 2012, B.H. was living with Alexander on Stanton Avenue and that prior to that date B.H. attended Francis McClure
Intermediate School in the McKeesport Area School District. (TT II 59-60). Bargar testified that B.H.’s residences varied over the
previous several years. (TT II 60).
Appellant also called Renee Amendola, a guidance counselor at Founder’s Hall Middle School in the McKeesport Area School

District, who testified that B.H. came from Woodland Hills School District in fourth grade and attended Francis McClure, begin-
ning August 25, 2011 until January 19, 2012 and then returned November 26, 2012 until February 27, 2014. (TT II 66-67). School
records indicated that B.H. did not return to school after Christmas break in January 2014. (TT II 68). Amendola testified that the
school looked for B.H. “pretty intently.” (TT II 68). However, despite best efforts, school officials were unable to locate B.H. (TT
II 73).9 Again, despite counsel’s efforts to paint B.H. as a troubled child, Amendola had no such information. 
Roxanne Alexander, Appellant’s girlfriend at the time of trial, testified that she started dating Appellant in October 2011 when

he was residing at Bryant’s house in McKeesport. (TT III 29-30). Alexander was introduced to B.H. in October 2011 and B.H. lived
with Alexander from January 2012 to November 2012. (TT III 30). Alexander testified that while B.H. lived with her, Appellant
stayed with his sister in Homewood and then with his mother. (TT III 31, 33). Appellant and his girlfriend at the time, Bryant, had
just split up and Alexander offered to let B.H. stay with her. (TT III 32). Alexander testified that Appellant’s sister’s house did not
have room for B.H. (TT III 63). Sometimes Appellant visited Alexander and B.H. at Stanton Avenue and other times Alexander and
B.H. went to Appellant’s sister’s house to visit. (TT III 33). Appellant never stayed the night at Alexander’s residence. (TT III 33).
Appellant and B.H. had regular telephone conversations. (TT III 34). Alexander testified that her relationship with B.H. had its
“good and bad days.” (TT III 33).
In November 2012, Alexander moved to Nestle Street with Appellant and B.H., but kept her Stanton Avenue apartment. (TT III

37-38). Nobody else lived in the Nestle Street residence. (TT III 38). The house on Nestle Street had two bedrooms. (TT III 38-39).
Appellant and Alexander shared a bedroom and B.H. had her own. (TT III 39). Alexander testified that Appellant, at the time, was
doing “odd jobs.” (TT III 39). When B.H. returned from school each day, Alexander was always home because she did not work.
(TT III 34, 39). Alexander testified that 24 hours a day, seven days a week during the period of time she, Appellant and B.H. resided
at Nestle Street, Appellant was never home alone with B.H. (TT III 70). Alexander testified that she stayed at Nestle Street Monday
through Friday and then returned Sunday. (TT III 41). Alexander went back to her apartment on the weekends and testified that
“every weekend,” she took B.H. with her. (TT III 41). According to Alexander, Appellant went out with his friends on the week-
ends while she cared for B.H. (TT III 42, 71). Also, according to Alexander, the Nestle Street residence did not have a washer or
dryer so she would either go to the Laundromat or to a family member’s house to do the laundry. (TT III 39-40). B.H. helped
Alexander sometimes but Appellant never did the laundry. (TT III 40, 67). Alexander testified that she never noticed any blood on
B.H.’s bed spread, sheets or clothing. (TT III 40). However, Alexander admitted that she did not regularly check B.H.’s underwear.
(TT III 68).
According to Alexander, B.H. had a 9p.m. curfew and if she was not in the house by nine she would be “on punishment.” (TT

III 43). Alexander stated that Appellant was “pretty strict” with B.H. (TT III 43). B.H. also had chores to complete. (TT III 63).
According to Alexander, she lived at the Nestle Street residence with Appellant and B.H. for at least a year, but Alexander never
made any legal changes to her tax information or driver’s license to show that Nestle Street was her residence. (TT III 64).
Alexander’s primary residence remained on Stanton Avenue. (TT III 65).
Alexander testified that Appellant and B.H. talked on the phone every day when Appellant was incarcerated. (TT III 45).

Alexander stated that at first, after Appellant was incarcerated, she did not notice changes in B.H., but she began noticing some
around the middle of either November or December. (TT III 45-46). By early December, B.H. was spending weekends with her
mother. (TT III 49). Alexander testified that B.H. asked if they were going to send anything to Appellant for Christmas, so
Alexander purchased a card at the Family Dollar for B.H. to send to Appellant. (TT III 50). B.H. wrote a note in the card which
read, in part, “I know at this time I don’t show it, but I do love you. I act the way I do because I never forgave the person who hurt
me…” (TT III 51-52). Alexander testified that B.H. never disclosed to her anything about Appellant raping her nor did she ever
witness Appellant touch B.H. inappropriately. (TT III 54, 56).
B.H.’s mother, A.B., testified that between 2011 and 2013 she did not have legal custody of B.H. but visited her. (TT III 146).

According to A.B., Alexander was never present when she retrieved B.H. from Appellant’s custody between August 2012 and
February 2013. (TT III 146, 149). On these occasions, A.B. either picked B.H. up from a mutual friend, Jason Stenhouse’s home,
Appellant’s mother’s home or Appellant’s sister’s home. (TT III 148-149). A.B. estimated that more than half of the time, she did
not observe any other person present when she picked B.H. up from Appellant’s custody. (TT III 147-148, 151). A.B. never picked
B.H. up from McKeesport. (TT III 153). A.B. testified that she had never picked B.H. up from Alexander’s residence and was
unfamiliar with the Nestle Street residence. (TT III 152-153). 
Appellant testified that B.H. is his biological daughter. (TT III 112). Counsel stipulated that Appellant was paroled from

Gateway Braddock, a half-way house where he was permitted to have day passes, in March 2011. (TT III 78-79). After leaving
Gateway Braddock, Appellant lived in Wilkinsburg, then, in June 2011, moved in with Bryant, the woman he was dating prior to
being incarcerated. (TT III 79). Appellant testified that B.H.’s mother was also incarcerated for a period of time, but visited B.H.
after she was paroled. (TT III 91). While Appellant was incarcerated, he did not communicate with B.H. nor did he know where
B.H. was or who she was living with. (TT III 114). Prior to Appellant’s initial period of incarceration, B.H. lived with her mother
in Wilkinsburg. (TT III 115-116). 
After being paroled, Appellant visited B.H. in the Rankin Projects where she was staying with her mother’s cousin, A.M. (TT

III 80, 82, 89). Appellant testified that he spoke with the faculty of Edgewood Primary School in Woodland Hills School District,
where B.H. had supposedly attended school while living with A.M., and they informed him they had no record of B.H.’s attendance
for at least a year and a half, placing her in the third grade at age ten. (TT III 89-90). Appellant testified that after he moved in
with Bryant, he initiated a complaint to obtain legal custody of B.H. (TT III 82-83). Appellant claimed he officially obtained legal
custody of B.H. in June 2011. (TT III 84). CYF representatives came to Bryant’s house to ensure that the living conditions were
adequate and spoke with B.H., Bryant, and Appellant. (TT III 84). Appellant’s parole officer also frequently showed up
unannounced at Bryant’s home. (TT III 140). After being paroled, Appellant was on public assistance. (TT III 122-123). Appellant
agreed that he likely received an increase in public assistance after obtaining custody of B.H. (TT III 123). Appellant testified that
after B.H. moved in to Bryant’s house, he enrolled her at Francis McClure Elementary School. (TT III 85). Counsel stipulated that
B.H. was enrolled at Francis McClure on August 25, 2011. (TT III 85). Founder’s Hall is the new name for Francis McClure. (TT



page 156 volume 165  no.  12

III 85). Bryant worked as a taxi driver and Appellant testified that he worked every weekday and some weekends from 7a.m. to
7 p.m. at a pipe shipping company. (TT III 87, 118). When Bryant drove her taxi on the weekends she dropped Appellant and
B.H. off in Wilkinsburg at Appellant’s mother’s house. (TT III 118). 
Appellant testified that “as long as [he’s] been home, [he] and [B.H.] have never had time just [Appellant] and [B.H.]. There

was always someone around.” (TT III 119). There were times when Bryant went to work and Appellant and B.H. remained at
Bryant’s house. (TT III 120). However, Appellant testified that Bryant’s uncle lived with them at Bryant’s house. (TT III 120).
Although Appellant testified that he and B.H. were never completely alone in the house, he admitted to times when he was alone
with B.H. in a room inside of the house. (TT III 143). 
Appellant stated that he and Bryant had an open relationship. (TT III 87). Appellant began seeing Alexander before he moved

out of Bryant’s house. (TT III 124). Appellant and Bryant starting having issues as far as “her dating people and [him] dating
people.” (TT III 92). Alexander and Appellant started dating in October 2011. (TT III 93). Appellant moved out of Bryant’s house
and went to stay with his cousin, who he calls “Aunt Vita.” (TT III 94). B.H. remained living with Bryant for some time until
Appellant arranged for her to live with Alexander in her Stanton Avenue apartment. (TT III 94-95). Appellant did not live with
B.H. in Alexander’s home on Stanton Avenue because he did not want to be disrespectful to Alexander’s adult children, who were
his nieces and nephews, and because there was no room for him in the apartment. (TT III 95-96, 125). While living with Alexander,
B.H. shared a bedroom with her and the two of them slept in the same bed. (TT III 129). Appellant did not want B.H. to live with
him at his sister’s house in Homewood because the schools were “terrible.” (TT III 128). Appellant testified that he never stayed
the night at Alexander’s home. (TT III 96-97). Appellant enrolled B.H. at Sunnyside Elementary in January 2012 using Alexander’s
Stanton Avenue address. (TT III 93,127). 
Appellant procured a home on Nestle Street and Alexander and B.H. moved in shortly thereafter. (TT III 97, 131). While living

on Nestle Street, Appellant admitted he did not have steady employment. (TT III 97). Appellant testified that Alexander stayed at
the house during the weekdays and took B.H. with her to her apartment on the weekends. (TT III 97-98). On the weekends,
Appellant was “either in Penn Hills, over [his] uncle’s or [he’d] just be out and about, like just living life basically. [He’s] still
young, so [he] would be out.” (TT III 98). Appellant stated that B.H. and Alexander visited him at his uncle’s on some weekends.
(TT III 98). 
The Nestle Street residence did not have a washer and dryer and according to Appellant, he never did the laundry. (TT III

99-100). Alexander either went to Penn Hills or to the nearby Laundromat to do the laundry. (TT III 100). Appellant claimed he
was strict with B.H. (TT III 109). Appellant testified that B.H. had a phone with limited capabilities and no internet access while
residing with him. (TT III 107-108). Appellant did not allow B.H. on Facebook and she never had a computer or a television in
her bedroom. (TT III 108). Appellant adamantly denied raping B.H. at the Nestle Street residence and inappropriately touching
B.H. at Bryant’s house. (TT III 100).10

After Appellant was incarcerated for DUI on October 26, 2013, Appellant testified that he spoke to B.H. almost every day
while B.H. was living with Alexander. (TT III 101, 135). Appellant did not speak to B.H. over the phone when she was with her
mother. (TT III 135). Appellant received a Christmas card from B.H. at the Allegheny County Jail. (TT III 102). Appellant
opined that, in the text of the Christmas card, when B.H. referred to “the person who hurt her” she was referring to her mother.
(TT III 102).

DISCUSSION
Appellant alleges that the evidence was insufficient to establish guilt beyond a reasonable doubt at the Rape and Unlawful

Contact counts. The test for reviewing a sufficiency of the evidence claim is well settled:

[W]hether, viewing the evidence in the light most favorable to the Commonwealth as verdict winner and drawing all
proper inferences favorable to the Commonwealth, the jury could reasonably have determined all elements of the
crime to have been established beyond a reasonable doubt. 

Commonwealth v. Hardcastle, 546 A.2d 1101, 1105 (Pa. 1988) (citations omitted).

In applying [the above test], the [appellate court] may not weigh the evidence and substitute [its] judgment for the
fact finder. In addition, the facts and circumstances established by the Commonwealth need not preclude every
possibility of innocence. Any doubts regarding a defendant’s guilt may be resolved by the fact finder unless the
evidence is so weak and inconclusive that as a matter of law, no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proving every element of the crime beyond a reason-
able doubt by means of wholly circumstantial evidence…[and] the trier of fact, while passing upon the credibility of
witnesses and the weight of the evidence produced, is free to believe all, part, or none of the evidence.

Commonwealth v. Ventura, 975 A.2d 1128, 1142 (Pa. Super. 2009) (citations omitted).

Appellant was convicted of Rape, which is defined as follows: 

§ 3121. Rape

(a) Offense defined. -- A person commits a felony of the first degree when the person engages in sexual intercourse
with a complainant:

(1) By forcible compulsion.

18 Pa. C.S. § 3121. Appellant was also convicted of Unlawful Contact with a Minor, which is defined as follows:

§ 6318. Unlawful Contact with a Minor

(a) Offense defined. -- A person commits an offense if he is intentionally in contact with a minor, or a law enforcement
officer acting in performance of his duties who has assumed the identity of a minor, for the purpose of engaging in an
activity prohibited under any of the following and either the person initiating the contact or the person being contacted
is within this Commonwealth:

(1) Any of the offenses enumerated in Chapter 31 (relating to sexual offenses).
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18 Pa. C.S. § 6318.
With regard to the Rape conviction, the evidence in this case is sufficient to sustain a verdict of guilt. “A rape victim’s uncor-

roborated testimony to penal penetration is sufficient to establish sexual intercourse and thus, support a rape conviction.
Commonwealth v. Wall, 953 A.2d 581, 584 (Pa. 1968) (citing Commonwealth v. Poindexter, 646 A.2d 1211, 1214 (Pa. Super. 1994).
B.H. testified credibly that on two occasions Appellant placed his penis into her vagina. B.H. was able to provide details about the
incidents such as the smell of Appellant’s breath on the one occasion, the fact that one of the rapes occurred on a school night,
Appellant’s apology to her after the first rape and the fact that on one occasion she could recall Appellant’s ejaculation onto her
bed sheet. While a genital exam in January 2014, months after the two rapes, revealed no medical evidence of rape, Dr. Eichman
testified to a reasonable degree of medical certainty that a lack of medical evidence in no way rules out the occurrence of sexual
assault in B.H.’s case. B.H. did not tell her mother about the rapes until roughly three months after the last incident, when
Appellant was incarcerated for DUI and her mother was back in her life. Dr. Eichman opined that within the period of time
between the last rape in October 2013 and the genital exam in January 2014, B.H.’s body could have completely healed and
exhibited no signs of sexual assault.
“Forcible compulsion, as used in §3121(a)(1), includes not only physical force or violence but also moral, psychological or

intellectual force used to compel a person to engage in sexual intercourse against that person’s will.” Commonwealth v. Rhodes,
510 A2d 1217 (Pa. 1986).

The determination of whether there is sufficient evidence to demonstrate beyond a reasonable doubt that an accused
engaged in sexual intercourse by forcible compulsion…is a determination that will be made in each case based upon
the totality of the circumstances that have been presented by the fact-finder. Significant facts to be weighed in that
determination would include the respective ages of the victim and the accused, the respective mental and physical
conditions of the victim and the accused, the physical setting in which the incident was alleged to have taken place,
the extent to which the victim may have been in a position of authority, domination or custodial control over the
victim, and whether the victim was under duress. This list of possible factors is by no means exclusive.

Id. at 1226. Here, several of these factors apply. First, “there is an element of forcible compulsion…inherent in the situation in
which an adult who is with a child who is younger, smaller, less psychologically and emotionally mature and less sophisticated than
the adult instructs the child to submit to the performance of sexual acts. This is especially true where the child knows and trusts
the adult.” Id. at 1227. Appellant, her biological father, is about sixteen years older than B.H. Appellant held a position of
authority, domination and/or custodial control over B.H. Appellant was strict with B.H., admittedly a disciplinarian, and during
the trial he suggested that B.H. functioned below grade level. “The mere fact of a parent/child relationship without more does not
establish the existence of moral, physical or intellectual force sufficient to sustain a conviction of rape. Commonwealth v. Titus,
556 A.2d 425, 429 (Pa. Super. 1989). However, here, several additional contributing factors to the rape conviction are B.H.’s youth
and family circumstance, her testimony regarding Appellant’s physical use of force to restrain her and Appellant’s use of threats
to keep B.H. from divulging information about the rapes to anyone else. For example, during the first instance of rape, B.H.
testified that in response to her screaming and crying, Appellant told her to “shut up” and “placed his hand over her mouth.” (TT
I 40). Afterwards, Appellant told B.H. that if she were to say anything to anyone he would hurt her mother and brother. (TT I 41,
46). During the second instance of rape, Appellant told B.H. to disrobe, to which B.H. responded “no.” (TT I 44). When B.H. got
up and tried to leave, Appellant grabbed her, smacked her onto the bed and covered her mouth as she started to scream. (TT I 44).
Given the totality of the circumstances, ample evidence supports this Court’s finding that Appellant engaged in sexual intercourse
with B.H. by forcible compulsion.
“Issues of credibility are left to the trier of fact for resolution.” Commonwealth v. Brown, 486 A.2d 441, 444 (Pa. Super. 1984)

(citing Commonwealth v. Farquharson, 354 A.2d 545 (Pa. 1976)). Here, this Court found B.H. to be credible. B.H.’s testimony
was detailed, consistent and corroborated by other witnesses, including in many regards Appellant. B.H. described Alexander
and Appellant’s relationship as “rocky.” Given the chaotic circumstances of her home life, B.H. was able to recall and describe
her living arrangements and school attendance. She testified that she smelled alcohol on Appellant’s breath during the first
rape. Both Appellant and other witnesses testified that Appellant frequently went out drinking and eventually was incarcerated
for DUI. 
While Appellant attempted to make much out of the Christmas card, the Commonwealth’s interpretation of the card’s text is

persuasive. The card reads, in relevant part, “I know at this time I don’t show it, but I do love you. I act the way I do because I
never forgave the person who hurt me…” (TT III 52). It is not uncommon for child rape victims to feel conflicted as to their feel-
ings toward their perpetrators, especially when their perpetrators are close to them. During her childhood, B.H. jumped from
household to household, living with various individuals. She experienced both of her parents’ incarceration. In the card, B.H. also
expressed that she had to “face the facts that [her] mom don’t want [her] no more, but [B.H.] [does] need her.” (TT III 52). As the
Commonwealth argued, B.H. sounds like a child who is afraid of losing both of her parents, the two people she has in the world,
despite the quality of their care for her.11

The defense focused on minor inconsistencies in B.H.’s testimony, such as whether or not B.H. had a computer in her room.
However, at trial, both Appellant and B.H. testified that there was no computer in B.H.’s bedroom. The defense also focused on
who typically did the laundry at the Nestle Street residence. Even if Alexander and Appellant testified truthfully and Alexander
did the laundry, that in no way precludes the likelihood that Appellant would wash B.H.’s bloody sheets to hide evidence of his
actions. B.H. was consistent and detailed in providing her testimony, while Appellant and Alexander were often overly broad, espe-
cially with regard to Appellant never being alone with B.H. Even Appellant admitted that at times he was alone in a room with B.H.
With regard to the Unlawful Contact conviction, sufficient credible evidence supports the verdict of guilt. B.H. testified that

during the instances of sexual touching at Bryant’s residence, Appellant called her into his room or entered her room, removed
her clothing and touched her vagina with his fingers, moving his fingers “in and out.” (TT I 31-32). Appellant made noises while
moving his fingers inside and outside of B.H.’s vagina. (TT I 32). Appellant engaged in communication, both verbal and physical,
with B.H. for the purposes of sexual contact. See Commonwealth v. Leatherby, 116 A.3d 73, 79-80 (Pa. Super. 2015). 
Next, Appellant alleges that this Court erred when it accepted his jury trial waiver because this Court did not ensure Appellant

was aware of his attorney’s criminal record. Although Appellant does not specifically allege that his waiver was unknowing,
unintelligent and/or involuntary, he insinuates that his ability to make a knowing, intelligent, and voluntary waiver was impeded
by his lack of knowledge regarding his attorney’s private indiscretions. 
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Rule 620 of the Pennsylvania Rules of Criminal Procedure states that the defendant and attorney for the
Commonwealth may waive a jury trial with approval by a judge of the Court in which the case is pending and elect to
have the judge try the case without a jury. The judge shall ascertain from the defendant whether this is a knowing and
intelligent waiver and such colloquy shall appear on the record. The waiver shall be in writing, made part of the record
and signed by the defendant, the attorney for the Commonwealth, the judge and the defendant’s attorney as a witness.

Pa.R.Crim.P. Rule 620. The Pennsylvania Supreme Court in Commonwealth v. Williams, held that for a waiver of a jury trial to be
knowing, intelligent, and voluntary the record must show that the accused was advised of the “essential ingredients of a jury trial.”
Commonwealth v. Dockins, 397 A.2d 798, 800 (Pa. Super. 1979) (citing Commonwealth v. Williams, 312 A.2d 597 (Pa. 1973)). The
essential ingredients of a jury trial consist of the requirements that: 1) the jury be chosen from members of the community; 2) the
accused be allowed to participate in the selection of the jury panel; and 3) a jury verdict be unanimous. Id. Both the written and
oral colloquies in this case meet all of the Williams requirements. Because the Criminal Information was amended, this Court, out
of an abundance of caution, read through the charges and the maximum sentences at each count. (TT I 6). This Court then
explained to Appellant that he is entitled under the Pennsylvania and United States Constitutions to a trial by jury. (TT III 8). Next,
this Court explained that Appellant, along with his counsel and the prosecutor would have the opportunity to participate in the
selection of a jury of his peers selected from the community. (TT I 9). This Court explained that Appellant would have the right to
challenge members of the jury panel and that all twelve jurors would have to find and vote for Appellant’s guilt before he could be
convicted. (TT I 9-10). Appellant indicated that he understood his rights and was knowingly, intelligently and voluntarily waiving
his right to a jury trial and electing to proceed non-jury. (TT I 11-12). The written colloquy was reviewed and incorporated into the
record. (TT I 12-13).
Even if this Court had personal knowledge of an attorney’s personal life, it is not the Court’s obligation to inform Appellant of

his retained counsel’s personal history. Furthermore, Appellant has not explained how such information would have affected his
decision to proceed non-jury in this case. Appellant concedes that “ordinarily, there is no need to ensure that a criminal defendant
knows of his attorney’s personal difficulties, or of [his attorney’s] summary offense convictions or of personal details about that
[attorney].” (Statement of Errors Complained of on Appeal, p. 5, n. 5). Under the law, Appellant waived his right to a trial by jury
knowingly and of his own free will. 
Appellant appears to attack his jury trial waiver under the guise of ineffectiveness of counsel. “When a presumptively-valid jury

waiver is collaterally attacked under the guise of ineffectiveness of counsel, it must be analyzed like any other ineffectiveness
claim. Commonwealth v. Mallory, 941 A.2d 686, 698 (Pa. 2008). Absent certain specified circumstances, claims of ineffective assis-
tance of counsel are to be deferred to Post Conviction Relief Act (PCRA) review and therefore, trial courts “should not entertain
claims of ineffectiveness upon post-verdict motions and such claims should not be reviewed upon direct appeal.” Commonwealth
v. Holmes, 79 A.3d 562, 576 (Pa. 2013). Although, in rare circumstances, “there may be extraordinary cases where a trial court, in
the exercise of its discretion, determines that a claim (or claims) of ineffectiveness is both meritorious and apparent from the
record so that immediate consideration and relief is warranted,” Appellant’s case does not constitute such an extraordinary case.
If Appellant believes that his attorney failed to properly advise him prior to his waiver, coerced him in any way to waive his right
to a jury trial, made inappropriate promises to Appellant or failed to disclose details about himself which inhibited Appellant’s
ability to receive a fair non-jury trial, then those issues are to be addressed through the filing of a PCRA. 
Next, Appellant asserts that this Court erred in its refusal to appoint trial counsel and that this error led to the “constructive

absence” of his trial counsel. Appellant was originally represented by appointed counsel from the Allegheny County Public
Defender’s Office at the pre-trial phase. Subsequently, Appellant retained private counsel. Appellant’s non-jury trial began on May
18, 2015. At the end of the Commonwealth’s case and after the defense presented four witnesses, the trial was continued until May
29, 2015 because of the court calendar. (TT III 4). On that date, Appellant’s counsel requested a postponement because Appellant
had been placed in solitary confinement and was unable to meet with counsel. Furthermore, Appellant had indicated to counsel
that he wished to fire his counsel, which led to the filing of a Motion to Withdraw. (TT III 4). Out of an abundance of caution, this
Court ordered a Behavior Clinic Evaluation on May 29th and on June 2nd Appellant was evaluated and deemed competent to stand
trial. (TT III 4). The conclusion of his non-jury trial was scheduled for June 9, 2015. 
On June 9th, this Court spent approximately an hour explaining Appellant’s options to him regarding counsel and gave

Appellant ample opportunity to confer with his attorney. This Court also discussed Appellant’s opportunity to raise, on appeal, any
and all issues he had regarding his opinion, after the majority of testimony had been taken, that his attorney was ineffective. (TT
III 5-6). At the end of the extensive discussion, this Court asked Appellant to choose between proceeding with current counsel,
representing himself with his attorney as standby counsel, or requesting a brief postponement, which this Court would have
granted, in order to allow Appellant to retain new counsel. (TT III 20-21). Contrary to Appellant’s assertion that this Court forbade
the appointment of new counsel to his case, neither Appellant, nor his counsel requested appointed counsel, but rather, the
Commonwealth raised the point that Appellant was previously represented during the pre-trial phase by the Public Defender’s
Office. (TT III 25). Ultimately, when asked whether or not Appellant wanted to move forward, Appellant responded affirmatively,
Counsel’s Motion to Withdraw was withdrawn and his non-jury trial continued. By virtue of his expression of intent to move
forward without firing his counsel, Appellant waived any right to have counsel appointed to him. The issue of “constructive
absence” of Appellant’s trial counsel should be addressed in the context of a PCRA.12

Next, Appellant asserts that this Court erred in failing to appoint new sentencing counsel and permitting trial counsel to with-
draw before filing post-sentence motions. Appellant also asserts these errors led to the “constructive absence” of his sentencing
and post-sentence/appellate counsel. On the sentencing date, a Sexually Violent Predator (SVP) hearing for Appellant had been
scheduled, but the Commonwealth expert was unavailable due to a medical emergency. (ST 2). Therefore, the SVP hearing had to
be postponed. The question presented to Appellant was whether he wished to postpone sentencing or whether he wished to waive
the SVP hearing before sentencing and be sentenced that day. (ST 2). In response, the first words that came out of Appellant’s
mouth were “what I want to know is can this man be removed from my case.” (ST 3-4). Appellant’s counsel then stated that he
would move to withdraw from the case after the sentencing hearing, but expressed concern over who would represent his client at
his SVP hearing. (ST 3). This Court stated that it would allow Appellant’s counsel to withdraw after sentencing if Appellant chose
to be sentenced that day and that this Court would appoint new counsel for Appellant’s post-sentence and appellate rights, as well
as for his SVP hearing to be scheduled at a later date. (ST 3-4). This Court informed Appellant that he could fire his counsel and
represent himself at sentencing, but noted that, as the Pre-Sentence Report revealed that Appellant is illiterate and without a high
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school degree, doing so may not be in his best interest.. (ST 6). 
This Court explained to Appellant, on more than one occasion, what his rights and options were concerning sentencing. This

Court explained that the decision of whether to waive the right to an SVP hearing before sentencing is a strategic decision, reserved
to Appellant and his counsel. (ST 7). Appellant was also given ample time to confer with counsel. This Court asked Appellant’s
counsel if he explained to Appellant his rights and he responded affirmatively. (ST 10). After further explanation by this Court,
Appellant asserted that his wish was to be sentenced on that date and to waive his right to the SVP hearing before sentencing.
(ST 10-11). 
After Appellant indicated his decision to move forward with sentencing, this Court allowed Appellant time to review the Pre-

Sentence Report with counsel. Appellant was unwilling to sit quietly and review the report with counsel, so this Court took the time
to read the Pre-Sentence Report, verbatim, into the record beginning with the cover page. (ST 11-12). Both Appellant and his
counsel were able to follow along. (ST 11-12). Appellant ultimately indicated he did not wish to make any corrections or changes
to the report. (ST 13). Again, this Court reiterated what rights Appellant was waiving by proceeding with sentencing and Appellant
confirmed once more that he wished to move forward with sentencing. (ST 13). This Court gave Appellant every opportunity to
postpone sentencing if he chose to do so. After sentencing, Appellant was eager to have new counsel appointed. In permitting
Appellant’s trial counsel to withdraw after sentencing and appointing new counsel on September 9, 2015 for post sentence and
appellate proceedings, this court complied with the requests of both Appellant and his counsel. 
Contrary to Appellant’s assertion that his sentencing was “immediate,” Appellant’s verdict was rendered June 17, 2015 and

his sentencing hearing was September 9, 2015, after the completion of a Pre-Sentence Report. Despite Appellant’s failure to
cooperate and poor attitude toward this Court and his attorney, this Court and Appellant’s counsel did everything possible to ensure
Appellant knew his rights and was aware of his options. Appellant’s assertion that his sentencing and post-sentence/appellate
counsel were “constructively absent” is best pursued within the context of a PCRA petition. 
Next, Appellant asserts that this Court erred when it denied Appellant’s Motion for a Mistrial. Appellant claims that prejudicial

information was disclosed to this Court at an untranscribed hearing on May 29, 2015. (Concise Statement of Errors Complained of
on Appeal, p. 6). Appellant is referring to the Motion to Continue Appellant’s non-jury trial, where counsel requested a continu-
ance because of his inability to confer with his client. Rule 605(b) of the Pennsylvania Rules of Criminal Procedure states that
“when an event prejudicial to the defendant occurs during trial only the defendant may move for a mistrial; the motion shall be
made when the event is disclosed. Otherwise, the trial judge may declare a mistrial only for reasons of manifest necessity.”
Pa.R.Crim.P. 605(b). Futhermore, “trial judges, sitting as fact-finders, are presumed to ignore prejudicial evidence.”
Commonwealth v. Brown, 486 A.2d 441, 444 (Pa. Super. 1984) (citations omitted). First, Appellant did not clearly request a
mistrial. Instead, while represented by counsel, Appellant asked “to take back on judge and go jury” which this Court initially
understood as a request to withdraw his jury waiver and, after having already presented defense witnesses, proceed to a jury trial.
Upon further inquiry, Appellant used the words “start over” which this Court took as a request for a mistrial. Appellant’s allega-
tion of the disclosure of prejudicial information was never raised by Appellant when he requested a mistrial. The only issue raised
by Appellant was his counsel’s ineffectiveness, which this Court informed him was preserved for appeal if he were to be
convicted. (TT III 21).
Rule 605(b) indicates that the trial judge may declare a mistrial only for reasons of manifest necessity.

The courts do not apply a mechanical formula in determining whether a trial court had a manifest need to declare
a mistrial. Rather, varying and often unique situations arise during the course of a criminal trial and the broad
discretion reserved to the trial judge in such circumstances has been consistently reiterated.

Id. at 335. “Failure to consider if there are less dramatic alternatives to a mistrial creates doubt as to the propriety of the exercise
of the trial judge’s discretion. Commonwealth v. Kelly, 797 A.2d 925, 936 (Pa 1980). An “inability to be objective creates a
manifest need for the declaration of a mistral particularly when a judge must exert the broad discretion that a bench trial demands.
Commonwealth v. Leister, 712 A.2d 332, 335 (Pa. Super. 1998) (Presiding judge claimed to suffer abuse from the defense counsel,
denounced the proceedings as futile, and recused declaring a mistrial sua sponte.)
The situation in Appellant’s case is far from the situation in Leister. Trial counsel divulged information in his Motion for

Continuance for Appellant’s benefit. Counsel properly raised concerns that his client was not able to aid in his defense. This Court
ordered a Behavioral Clinic Evaluation to ensure the competency of Appellant. When Appellant was deemed to be competent, the
trial resumed a few days later. 
This Court took into consideration among other factors, the significance of a mistrial, given that the Commonwealth had

rested and the defense had presented four out of six of its witnesses, as well as the fact that this Court ordered a Behavior
Clinic Evaluation to insure Appellant was competent and understood his rights. Nothing occurred off the record or outside the
Court’s presence that in any way influenced this Court’s judgement in this case. Though this Court determined that a mistrial
was unwarranted, this Court encouraged Appellant to speak with his attorney, allowed Appellant to express his grievances and
then explained, without giving legal advice, the rights and options available to Appellant to address his concerns. This Court
told Appellant that the law is very clear, a defendant’s behavior is not grounds for a mistrial and that defendants may not
request a mistrial simply because they feel their case is going poorly. (TT III 23). See e.g. Commonwealth v. Owens, 445 A.2d
117, 120 (Pa. Super. 1982) (Wieand, J. concurring). Appellant does not allege, and this Court did not find, a manifest necessity
to grant a mistrial.
Appellant asserts in his Concise Statement that a mistrial was warranted because his trial counsel was unfamiliar with the

defense witnesses. (Concise Statement of Errors Complained of on Appeal, p.6). However, Appellant’s only complaint with his
counsel’s familiarity with any of the witnesses during trial was with regard to Dr. Eichman, a Commonwealth witness. This
Court informed Appellant that if he wished to place Dr. Eichman back on the stand as a witness in his case he could make a
proffer of something that he or his attorney did not have the opportunity to ask or inquire about on cross examination. (TT III
16). This Court explicitly stated that it would consider such a request after a review of the transcript and the questions his
counsel already asked. (TT III 16). After providing Appellant with this information, this Court allowed Appellant roughly 25
minutes to speak with counsel but he returned with no definitive response as to what he wanted to do with regard to putting
Dr. Eichman back on the stand. This Court pursued all available alternatives to a mistrial and did not abuse its discretion in
denying Appellant’s request.
Finally, Appellant asserts that this Court erred when it imposed a manifestly excessive aggregate sentence of confinement plus
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probation. Appellant concedes that “none of the individual sentences were beyond the top figure of the aggravated range of the
Pennsylvania Sentencing Guidelines” but nonetheless asserts that the overall length of the aggregate sentence was unreasonable
in light of the circumstances of the crime and Appellant’s background. (Statement of Errors Complained of on Appeal, p. 8). 
In alleging this Court failed to consider statutory sentencing factors, Appellant poses a challenge to the discretionary aspects

of his sentence. Commonwealth v. Lamonda, 52 A.3d 365, 371 (Pa. Super. 2012). “[T]here is no absolute right to appeal when
challenging the discretionary aspect of a sentence.” Commonwealth v. Crump, 995 A.2d 1280, 1282 (Pa. Super. 2010); 42 Pa.C.S. §
9781(b). An “[a]ppeal is permitted only after this Court determines that there is a substantial question that the sentence was not
appropriate under the sentencing code.” Id. at 1282. The determination of whether a particular issue constitutes a “substantial
question” can only be evaluated on a case by case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa. Super. 1988). It is appro-
priate to allow an appeal “where an appellant advances a colorable argument that the trial judge’s actions were: (1) inconsistent
with a specific provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.”
Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa. Super. 1987).

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 629 A.2d 1012 (Pa. Super.
1993); Commonwealth v. Williams, 562 A.2d 1385 (Pa. Super. 1989) (en banc). Such a challenge goes to the weight
accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 4629 A.2d 1012, 1013
(Pa. Super. 1993). 

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). Therefore, Appellant’s allegation of error that this Court failed to
consider the circumstances of the crime and Appellant’s background does not raise a substantial question for appellate review. 
Assuming, arguendo, that Appellant had raised a substantial question, the standard of review with respect to sentencing is

whether the sentencing court abused its discretion. Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have
abused its discretion unless “the record discloses that the judgment exercised was manifestly unreasonable, or the result of
partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if the appellate court may have reached a different
conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003). When imposing a sentence, this Court is required to consider,
among other things, the protection of the public, the gravity of the offense in relation to the impact on the victims and community
and the rehabilitative needs of the defendant. 42 Pa.C.S. § 9721(b). 
A sentencing court need not undertake a lengthy discourse of its reasons for imposing a sentence or specifically reference

the statute in question, but the record as a whole must reflect the sentencing court's consideration of the facts of the crime and
character of the offender. Commonwealth v. Malovich, 903 A.2d 1247 (Pa. Super. 2006). This Court reviewed Appellant’s
Pre-Sentence Report. The Pennsylvania Supreme Court has held: 

Where Pre-Sentence Reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors…Having been informed by the Pre-Sentence Report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa. 1988). This Court not only reviewed the Pre-Sentence Report, but during sentenc-
ing, given concerns that Appellant claimed to be illiterate and would not cooperate with counsel, read the report out loud for
Appellant to hear. This Court then listened to the victim impact statements of both B.H. and her mother. B.H.’s mother discussed
how the incidents of sexual abuse have affected B.H. B.H.’s mother explained that since revealing the abuse, B.H. has become
aggressive and has destroyed her mother’s home and personal possessions out of rage. (ST 17). B.H. ran away from home and
resorted to the use of drugs and alcohol. (ST 18). B.H. blames her mother for not protecting her from Appellant. (ST 18). B.H.
testified that she feels hopeless and experienced nightmares for some time. (ST 19). She discussed having to see a psychiatrist and
take medications to get through her days. (ST 19). B.H. revealed to this Court the despair she felt after Appellant abused her and
the confusion she struggled with due to her natural tendency to love her father despite what he did to her. (ST 19-20). Contrary to
Appellant’s assertion, this Court considered the nature of the crimes committed. Appellant took advantage of a child, his biological
daughter. On two occasions he raped her and, while only charged with two acts, on many occasions he touched her inappropriately.
Appellant’s actions are very concerning, and this Court deemed a lengthy sentence of confinement to be necessary to protect B.H.
as well as the general public from him. 
Appellant was convicted at eight counts involving at least four distinct acts of sexual assault and sentenced accordingly. His

sentences of incarceration run consecutive to one another. The law provides “no reason why [a defendant] should be afforded a
‘volume discount’ for his crimes by having all sentences run concurrently.” Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super.
1995). It is clear to this Court that Appellant’s actions severely damaged his daughter, who through no fault of her own had been
bounced from home to home and had no reliable adult in her life. Appellant has a callous disregard for the emotional well-being
of his daughter. He demonstrates immature and selfish thought processes13 and requires the long period of rehabilitation that his
sentence will provide. Appellant’s sentence was not unreasonable and therefore this Court did not abuse its discretion. 

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 3121(a)(1).
2 18 Pa.C.S. § 3122.2.
3 18 Pa.C.S. § 6318(a)(1).
4 18 Pa.C.S. §3124.1.
5 18 Pa.C.S. § 4302.
6 18 Pa.C.S. § 3126(a)(7).
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7 18 Pa.C.S. § 4304(a)(1).
8 18 Pa.C.S. § 6301(a)(1).
9 Amendola testified that she had no personal knowledge as to why B.H. stopped attending school in January 2014. (TT II 71).
10 When asked on cross examination if Appellant was a good father to B.H. “when [Appellant] put [his] fingers into B.H.’s vagina
and had sex with her,” the record notes that Appellant responded with a smile on his face. (TT III 138-139).
11 B.H. never denied loving her father even openly stating at sentencing that “it [throws] [her] for a loop still loving [Appellant]
after what he has done to [her].” (ST 20).
12 This Court recognizes that “the right to be represented by counsel involves more than mere presence; counsel must act as an
advocate and once retained, counsel is to protect the interests of the accused.” Commonwealth v. Milligan, 452 A.2d 855, 856-857
(Pa. Super. 1982). The record reflects that on at least two occasions, even after Appellant disregarded the rules of conduct in
the courtroom and interrupted his counsel while questioning a witness, Appellant’s counsel made an effort to confer with him
regarding additional questions Appellant proposed. (TT III 6-7, 61).
13 While attempting to argue his case, Appellant stated to this Court that he was blessed by the Lord and then gestured toward his
genitals. (TT III 9).

Commonwealth of Pennsylvania v.
Paul Weimer*

Criminal Appeal—PCRA—Sex Offenses—Ineffective Assistance of Counsel—Waiver—Sentencing (Legality)—
25-50 Year Sentence—Lack of Prejudice—Jury Instruction—Motion to Withdraw

Multiple claims of ineffective assistance of counsel based upon convictions for multiple sexual offenses are waived or meritless.

No. CC 200. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—October 13, 2016.

OPINION
The Defendant has appealed from this Court’s Order of July 12, 2016, which dismissed his Amended Post Conviction Relief Act

Petition without a hearing. However, a review of the record reveals that the Defendant has failed to present any meritorious issues
on appeal and, therefore, this Court’s Order should be affirmed.
The Defendant was charged with a total of 21 counts1 encompassing Rape,2 Involuntary Deviate Sexual Intercourse,3 Statutory

Sexual Assault,4 Unlawful Contact with a Minor,5 Endangering the Welfare of a Child,6 False Imprisonment,7 Corruption of Minors,8

and Selling or Furnishing Liquor to Minors9 in relation to various incidents with three young men who visited and lived in his home.
A jury trial was held before this Court in August, 2011. At the conclusion of the Commonwealth’s case, this Court granted the
Defendant’s Motion for Judgment of Acquittal at the False Imprisonment charge and denied it at all other counts. The jury returned
a verdict of Not Guilty to the Rape charges at CC 201011522 and the IDSI, Indecent Assault and Statutory Sexual Assault charges at
CC 201011535 and guilty of all remaining charges. The Defendant next appeared before this Court on March 13, 2012, when he was
found to be a Sexually Violent Predator and was sentenced to two (2) consecutive terms of imprisonment of 10 to 20 years and one (1)
consecutive term of imprisonment of five (5) to 10 years, for an aggregate sentence of 25-50 years. Post-Sentence Motions were granted
as to the sentencing credit issue and denied in all other respects. The judgment of sentence was affirmed by the Superior Court on
August 1, 2013 and the Defendant’s subsequent Petition for Allowance of Appeal was denied on November 27, 2013.
No further action was taken until April 7, 2014 when the Defendant filed a pro se Post Conviction Relief Act Petition. Thomas

Farrell, Esquire, was appointed to represent the Defendant and an Amended PCRA Petition was filed on June 16, 2015. After
reviewing the Amended Petition and record and the Commonwealth’s response thereto, this Court gave notice of its intent to
dismiss the Petition on February 25, 2016. After again reviewing the record in light of the Defendant’s Response to the Notice of
Intent, this Court dismissed the Amended Petition without a hearing on July 12, 2016. This appeal followed.
By way of a brief review, the evidence presented at trial established that when he was between the ages of 13 and 15, J.D. did

odd jobs at the Defendant’s house. At various times when he was at the Defendant’s house, J.D. testified that the Defendant gave
him liquor (Trial Transcript, p. 216, 229), touched his private parts (T.T., p. 221), performed oral sex on him (T.T., p. 216),
performed anal sex on him (T.T., p. 218), forced J.D. to perform oral sex on the Defendant (T.T., p. 226), induced J.D. and three
other young teenage boys into having an oral sex “foursome” while the Defendant watched (T.T., p. 220), and had J.D. watch while
other of the young teenagers performed oral sex on the Defendant (T.T., p. 222). J.D. also testified that the Defendant induced him
into inviting over another boy, R.Z., in order for the Defendant to have sex with him as well (T.T., p. 230)
On appeal, the Defendant raises nine (9)10 claims of error. This Court has combined some issues and re-ordered them for ease

of review. They are addressed as follows:
Initially, the Defendant raises a number of claims directed to the ineffective assistance of counsel. In order to establish a claim

for the ineffective assistance of counsel, “a PCRA Petitioner must demonstrate, by a preponderance of the evidence, that: (1) the
underlying claim is of arguable merit; (2) no reasonable basis existed for counsel’s action or inaction; and (3) there is a reasonable
probability that the result of the proceedings would have been different absent such error.” Commonwealth v. Gibson, 19 A.3d 512,
525-26 (Pa. 2011). “The law presumes that counsel was not ineffective, and the appellant bears the burden of proving other-
wise…[I]f the issue underlying the charge of ineffectiveness is not of arguable merit, counsel will not be deemed ineffective for
failing to pursue a meritless issue… Also, if the prejudice prong of the ineffectiveness standard is not met, ‘the claim may be
dismissed on that basis alone and [there is no] need [to] determine whether the [arguable merit] and [client’s interests] prongs
have been met.’” Commonwealth v. Khalil, 806 A.2d 415, 421-2 (Pa.Super. 2002). “With regard to the reasonable basis prong, [the
appellate court] will conclude that counsel’s chosen strategy lacked a reasonable basis only if the petitioner proves that the alter-
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native strategy not elected offered a potential for success substantially greater than the course acutely pursued.” Commonwealth
v. Busanet, 54 A.3d 35, 46 (Pa. 2012).

1. Ineffective Assistance of Counsel - Motion to Withdraw
Initially, the Defendant argues that his first appointed attorney, Michelle Collins, Esquire, was ineffective for failing to file a

Motion to Withdraw from her representation. This claim is meritless.
Attorney Michelle Collins of the Public Defender’s Office was initially appointed to represent the Defendant but prior to trial,

the Defendant became dissatisfied with her personally and sent her a letter demanding that she withdraw. Attorney Collins did not
withdraw but instead transferred the case to another Public Defender, Carrie Allman, Esquire. Attorney Allman represented the
Defendant through trial and, according to correspondence submitted by the Defendant, he remained pleased with her services
until he was convicted at which point he became dissatisfied with her.
It is well established that “the right to appointed counsel does not include the right to counsel of the defendant’s choice.”

Commonwealth v. Albrecht, 720 A.2d 693, 709 (Pa. 1998). Additionally, the decision of “whether to grant a defendant’s petition to
replace court appointed counsel is a decision which is left to the sound discretion of the trial court. As a general rule, however, a
defendant must show irreconcilable differences between himself and his court appointed counsel before a trial court will be
reversed for abuse of discretion in refusing to appoint new counsel. Commonwealth v. Floyd, 937 A.2d 494, 497 (Pa.Super. 2007),
internal citations omitted. Our courts have held that “‘substantial reasons’ or ‘irreconcilable differences’ warranting appointment
of new counsel are not established where the defendant merely alleges a strained relationship with counsel, where there is a dif-
ference of opinion in trial strategy, where the defendant lacks confidence in counsel's ability, or where there is brevity of pretrial
communications. Id.
That the Defendant now seeks to raise an ineffectiveness claim against Attorney Collins is somewhat confusing to this Court.

The Defendant’s own pleadings indicate that his conflict with Attorney Collins was personal to her and not with the Public
Defender’s Office as a whole, and that once Attorney Allman, also from the Public Defender’s Office, took over the case, the
Defendant was satisfied with the transfer.

In order to sustain a claim for ineffective assistance, the Defendant would have to establish that had Attorney Collins filed a
formal Motion to Withdraw, rather than simply transferring the case to another attorney, the result would have been different. The
Defendant fails to establish that this Court would have even granted the Motion to Withdraw, let alone the remaining elements of
his ineffectiveness claim. It is not this Court’s practice to allow defendants to serially request new attorneys for reasons of irrec-
oncilable differences (which in this case appeared to be the Defendant’s personal conflict with Attorney Collins and not an error
or omission on her part) and this Court can say with certainty that had such a Motion been presented, this Court would have
denied it. Thus, Attorney Collins’ actions in transferring the case to Attorney Allman in her office actually resulted in the
Defendant getting the relief he wanted (a new attorney), which he would otherwise not have been able to do. For her part,
Attorney Allman performed ably and well at trial and the Defendant’s rights and interests were well-represented (and indeed,
the Defendant was pleased with her services up until the guilty verdict). Whatever the dispute between the Defendant and
Attorney Collins, it did not impede the Defendant’s right to a fair trial and to effective counsel in Attorney Allman. This claim
is meritless.

2. Ineffective Assistance of Counsel - Motion to Suppress
Next, the Defendant argues that trial counsel was ineffective for failing to file a Motion to Suppress an email between the

Defendant and victim J.C. because it was not included as a subject of the search warrant executed at the Defendant’s home. Again,
this claim is meritless.

At trial, during the cross-examination of victim J.C., Attorney Allman questioned the witness regarding a document which
included a photo of a man (later identified as the witness’ friend, Chuck) above an email from the Defendant to J.C. dated April
29, 2010. The email was printed in its entirety and was completely legible. That document was marked as Defense Exhibit A and
was later admitted. Then, on re-direct, the Commonwealth marked and admitted a text-only copy of the same email (without the
picture) as Commonwealth’s Exhibit 7: 

Q. (Ms. Allman): J.C., do you recognize the person in that picture at all?

A. (J.C.): Yes.

Q. Who’s that person?

A. This is my friend, Chuck.

Q. How old’s Chuck?

A. Chuck is 32.

Q. Okay. So he’s an adult male, as well?

A. Yes.

Q. Is he homosexual? Do you know?

A. He had expressed doubts about his sexuality.

Q. Did you have any relationship with Chuck of a sexual nature?

A. No.

Q. Not prior to Mr. Weimer?

A. No.

Q. Did you ever tell Mr. Weimer that you had a sexual relationship with Chuck?

A. I told him that we had hung out, not that he had actually had any sort of sexual relationship.
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THE COURT: Can we mark that as Defense A, please, for purposes of the record.

MS. ALLMAN: Yes, Your Honor. I’ll grab my stickers.

No further questions of this witness, Your Honor.

MR. SCHULTE: Just a very few questions.

REDIRECT EXAMINATION

Q. (Mr. Schulte): I’m going to show you a text of that email. Do you remember getting that email?

A. (J.C.): I believe so, yes.

THE COURT: Can you tell me what exhibit we’re on, please?

MR. SCHULTE: I’m going to mark - this will be Commonwealth’s Exhibit 7. I skipped seven before.

THE COURT: Okay.

Q. And who was this email from?

A. This email is from Paul.

Q. Okay. And you understood it to be from Paul?

A. Yes.

Q. Okay. And that’s his email as you knew it?

A. Yes.

Q. And in the recipient spot there, that’s your email, right?

A. Yes.

Q. And do you remember the context behind getting this email?

A. I don’t really remember. I believe I had just woken up and discovered that I had that email one morning.

Q. Do you remember if you responded to this?

A. I don’t recall.

Q. Okay.

MR. SCHULTE: Your Honor, I’ve marked this as Commonwealth’s Exhibit 7, and I’d move for its admission. And may I
briefly publish it?

THE COURT: Yes. It will be admitted.

(Trial Transcript, p. 84-86).

The Defendant now argues that trial counsel was ineffective for failing to seek suppression of the email as presented by
the Commonwealth. However, this argument completely disregards that the email was presented and marked as an exhibit
by defense counsel before the text-only copy was introduced by the Commonwealth. Because the Defendant introduced the
email himself before the Commonwealth did, he cannot claim that he was prejudiced by the Commonwealth’s later use of the
same email. 
Moreover, the Defendant’s argument also completely disregards that he was acquitted of all charges relating to victim J.C. and

he has thus utterly failed to establish any prejudice from the Commonwealth’s use of the email. Insofar as the Defendant intro-
duced the email first himself and was subsequently acquitted of all charges relating to J.C., he has utterly failed to establish his
claim that counsel was ineffective for failing to seek the email’s suppression. This claim must also fail.

3. Ineffective Assistance of Counsel - Zealous Advocacy
The Defendant also argues that trial counsel was ineffective in failing to zealously advocate for him at trial. Again, this claim

is meritless.
The Defendant now avers that Attorney Allman failed to zealously advocate for him at trial both as a general proposition and

for a laundry list of perceived examples of ineffectiveness which were not explained, discussed or analyzed. “When a court has
to guess what issues an appellant is appealing, that is not enough for meaningful review. When an appellant fails adequately to
identify in a concise manner the issues sought to be pursued on appeal, the trial court is impeded in its preparation of a legal
analysis which is pertinent to those issues. In other words, a Concise Statement which is too vague to allow the court to identify
the issues raised on appeal is the functional equivalent of no Concise Statement at all.” Commonwealth v. Reeves, 907 A.2d 1, 2
(Pa.Super. 2006), citing Commonwealth v. Dowling, 78 A.2d 683, 686-7 (Pa.Super. 2001). Given the lack of explanation or review,
this Court is unable to provide any meaningful analysis of the Defendant’s laundry list of perceived wrongs. As such, these claims
of error are waived.
To the extent that the Defendant seeks to raise a claim regarding Ms. Allman’s conduct in general, that claim is also meritless.

After presiding at trial and having the opportunity to observe Ms. Allman’s conduct both before and during trial, this Court feels
that Ms. Allman was obviously well-prepared for trial, that she engaged in effective witness examinations, both on direct and cross-
examination, that she made appropriate and effective arguments and, ultimately, that she presented the best defense she could with
the facts she was given. It is also important to note that she did secure acquittals on the most serious charges. It is understandable
that the Defendant is upset by the guilty verdicts, however, the mere fact that some of the verdicts were guilty does not mean that
counsel was ineffective. As discussed above and below, there was no basis for a finding of ineffectiveness on any of the specific
allegations, nor is there a basis for a finding of cumulative ineffective assistance. This claim must also fail.
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4. Ineffective Assistance of Counsel - Failure to Call Witness
Next, the Defendant argues that trial counsel was ineffective in failing to present the testimony of Elizabeth Beroes, Esquire

because “she was able to call into question the credibility of multiple Commonwealth witnesses” (Defendant’s Amended PCRA
Petition, Section IV).
As it specifically relates to a claim for ineffectiveness for the failure to call a witness, the petitioner must establish that “(1)

the witness existed; (2) the witness was available to testify for the defense; (3) counsel knew of, or should have known of, the
existence of the witness; (4) the witness was willing to testify for the defense; and (5) the absence of the testimony of the
witness was so prejudicial as to have denied the defendant a fair trial.” Commonwealth v. Matias, 63 A.3d 807, 810-811
(Pa.Super. 2013). “Ineffectiveness for failing to call a witness will not be found where a defendant fails to provide affidavits
from the alleged witnesses indicating availability and willingness to cooperate with the defense.” Commonwealth v. O’Bidos,
849 A.2d 243, 249 (Pa.Super. 2004). “Failure to call a witness is not per se ineffective assistance of counsel, for such a decision
implicates matters of trial strategy. It is [the petitioner’s] burden to demonstrate that trial counsel had no reasonable basis for
declining to call [a particular person] as a witness. ‘Generally, where matters of strategy and tactics are concerned, counsel’s
assistance is deemed constitutionally effective if he chose a particular course that had some reasonable basis designed to
effectuate his client’s interests.’ A claim of ineffectiveness generally cannot succeed through comparing, in hindsight, the
trial strategy employed with alternatives not pursued.” Commonwealth v. Hammond, 953 A.2d 544, 558 (Pa.Super. 2008),
emphasis added. 

Here, the Defendant avers only that trial counsel was ineffective in failing to call Attorney Beroes because she would “call into
question the credibility of multiple Commonwealth witnesses” (Defendant’s Amended PCRA Petition, Section IV). The Defendant
does not provide any specifics regarding the substance of her testimony, nor has he attached an affidavit from Attorney Beroes
indicating the substance of her testimony and that she was willing and available to testify for the defense. The Defendant’s
argument that Attorney Beroes was sighted in the courtroom during trial does not mean that she was available and willing to
testify on his behalf.

Given the complete absence of any specific information regarding what Attorney Beroes’ testimony would have been, any
evidence that it would have changed the result or its absence deprived the Defendant of a fair trial, and any proof that she was
willing and available to testify on the Defendant’s behalf, the Defendant has utterly failed to establish his claim for ineffective
assistance of counsel in this regard. This claim must also fail.

5. Ineffective Assistance of Counsel - Jury Instructions
The Defendant also argues that this Court erred in instructing the jury that it did not need to determine the date the incidents

occurred beyond a reasonable doubt. Again, this claim is meritless.
When reviewing a challenge to jury instructions, “it is the function of [the appellate] court to determine whether the record

supports the trial court’s decision. In examining the propriety of the instructions a trial court presents to a jury, [the appellate
court’s] scope of review is to determine whether the trial court committed a clear abuse of discretion or an error of law which
controlled the outcome of the case. A jury charge will be deemed erroneous only if the charge as a whole is inadequate, not clear
or has a tendency to mislead or confuse, rather than clarify, a material issue. A charge is considered adequate unless the jury was
palpably misled by what the trial judge said or there is an omission which is tantamount to fundamental error. Consequently,
the trial court has wide discretion in fashioning jury instructions. The trial court is not required to give every charge that
is requested by the parties and its refusal to give a requested charge does not require reversal unless the Appellant was
prejudiced by that refusal.” Commonwealth v. Sandusky, 77 A.3d 663, 667 (Pa.Super. 2013). 

Pennsylvania law regarding the date of a crime is well-settled:

Rule 560. Information: Filing, Contents, Function

(b) The information shall be signed by the attorney for the Commonwealth and shall be valid and sufficient in law if
it contains:

(3) the date when the offense is alleged to have been committed if the precise date is known, and the day of the week
if it is an essential element of the offense charged, provided that if the precise date is not known or if the offense is
a continuing one, an allegation that it was committed on or about any date within the period fixed by the statute of
limitations shall be sufficient;

Pa.R.Crim.Pro. 560, emphasis added.

It is the duty of the prosecution to ‘fix the date when an alleged offense occurred with reasonable certainty’… The
purpose of so advising a defendant of the date when an offense is alleged to have been committed is to provide him
with sufficient notice to meet the charges and prepare a defense.

However, ‘due process is not reducible to a mathematical formula,’ and the Commonwealth does not always need to
prove a specific date of an alleged crime… Additionally, ‘indictments must be read in a common sense manner and
are not to be construed in an overly technical sense’… Permissible leeway regarding the date varies with, inter alia,
the nature of the crime and the rights of the accused…

Case law has further ‘established that the Commonwealth must be afforded broad latitude when attempting to fix the
date of offenses which involve a continuous course of criminal conduct’… This is especially true when the case
involves a sexual offense against a child victim.

Commonwealth v. Brooks, 7 A.3d 852, 857-8 (Pa.Super. 2010).

At the conclusion of the trial, this Court instructed the jury, in part, as follows:

THE COURT: It is not the defendant’s burden to prove that he is not guilty. Instead, it is the Commonwealth that
always has the burden of proving each and every element of the crimes charged beyond a reasonable doubt. A person
accused of a crime is not required to present evidence or to prove anything in his own defense…



june 9 ,  2017 page 165

…The indictments allege that the crimes were committed between March of 2006 and August of 2010. You are not
bound by any of these dates that are alleged in the information. It is not an essential element of any of the crimes
charged. You may find the defendant guilty if you are satisfied beyond a reasonable doubt that he committed the crime
charged in the indictment, even though you are not satisfied that he committed it on a particular date that is alleged
in the indictment…

…The defendant is charged with three counts of involuntary deviate sexual intercourse. There are three alleged
victims. One victim would apply to each count. The alleged victims are M.G., J.D., R.Z.

In order to find the defendant guilty of involuntary deviate sexual intercourse, you must find that the following
elements have been met beyond a reasonable doubt. First, that the defendant had deviate sexual intercourse with the
children. Second, that the children were under the age of 16. Third, that the defendant was four or more years older
than the children. And, fourth, that the defendant and child were not married to one another….

…Don’t let the name of this crime, involuntary deviate sexual intercourse, mislead you. It is immaterial to the
charge of involuntary deviate sexual intercourse with a child under 16 that the child did not object or resist or even
that the child consented. When a child is under 16, the law treats deviate sexual intercourse as involuntary, even if
the child is a willing partner.

(T.T. pp. 710, 715-716, 720-721).

This Court did not err in giving the instruction that date was not an essential element of the offenses, because it was not.
Because the jury instruction was consistent with the statute and was an accurate statement of law, counsel was not ineffective for
failing to challenge it. This claim must also fail.

6. Illegal Sentence - Involuntary Deviate Sexual Intercourse
The Defendant next avers that this Court imposed an illegal mandatory sentence at the Involuntary Deviate Sexual Intercourse

charges. Although he initially framed this issues in terms of the ineffective assistance of counsel in his Amended Petition, he now
simply avers trial court error. However, a review of the record reveals that this claim is meritless.

Section 9718 of our Judicial Code provides for the following mandatory minimum sentences:

§9718. Sentences for offenses against infant persons.

(a). Mandatory sentence. – 

(1) A person convicted of the following offenses when the victim is less than 16 years of age shall be sentenced to a
mandatory term of imprisonment as follows:

18 Pa.C.S. §2702(a)(1) and (4) (relating to aggravated assault) – not less than two years.

18 Pa.C.S. §3121(a)(1), (2), (3), (4) and (5) (relating to rape) – not less than ten years.

18 Pa.C.S. §3123 (relating to involuntary deviate sexual intercourse) – not less than ten years.

18 Pa.C.S. §3125(a)(1) through (6) (relating to aggravated indecent assault) – not less than five years.

Our appellate courts have recently authored a line of cases following the United States Supreme Court’s decision in Alleyne v.
United States, 133 S.Ct. 2151 (2013), holding that mandatory minimum sentencing schemes, which require certain factual findings
to trigger or increase the minimum sentence, are unconstitutional because they require proof of an additional fact(s) that was not
submitted to the jury. See, e.g., Commonwealth v. Newman, 99 A.3d 86 (Pa.Super. 2014), Commonwealth v. Valentine, 101 A.3d 801
(Pa.Super. 2014) and Commonwealth v. Wolfe, 106 A.3d 800 (Pa.Super. 2014). Newman and Valentine both concerned sentencing
enhancements for firearms violations and Wolfe concerned a mandatory minimum sentence pursuant to 42 Pa.C.S.A. §9718(a),
where the victim was under 16 years of age.
However, the Defendant’s case is distinguishable from Newman, Valentine and Wolfe, supra, because the crimes for which he

was convicted required the jury’s finding that the victim was under age 16. Because the factor which gave rise to the mandatory
minimum sentence was an element of the offense, the jury had already made the requisite finding beyond a reasonable doubt.
Our Superior Court addressed this identical issue in Commonwealth v. Matteson, 96 A.3d 1064 (Pa.Super. 2014). In Matteson,

the defendant was convicted of Aggravated Indecent Assault of a Child and Indecent Assault of a Person Under 13. He was
sentenced to a mandatory minimum term of imprisonment of 10 to 20 years at the Aggravated Indecent Assault of a Child charge.
He appealed, claiming that his sentence was illegal pursuant to Alleyne and that mandatory minimum sentencing schemes were,
in general, unconstitutional. In affirming the judgment of sentence, the Superior Court stated:

‘The Alleyne decision…renders those Pennsylvania mandatory minimum sentencing statutes that do not pertain to prior
convictions constitutionally inform insofar as they permit a judge to automatically increase a defendant’s sentence based
on a preponderance of the evidence standard.’… However, the Sixth Amendment concerns present in Alleyne are not
implicated in this case. Here, Matteson was charged with aggravated indecent assault of a child, which requires, inter
alia, that the victim is less than 13 years of age. See 18 Pa.C.S.A. §3125. The victim testified that she was 11 years old at
the time of the incident… The jury received an instruction that it was required to find that the victim was less than 13
years of age… Therefore, by finding Matteson guilty of aggravated indecent assault of a child beyond a reasonable doubt,
the jury specifically found the element required to impose the mandatory minimum sentence… Thus, the requirements
of Alleyne have been met and Matteson’s claim is without merit.

Commonwealth v. Matteson, 96 A.3d 1064, 1066-1067 (Pa.Super. 2014).

In the instant case, the Defendant was sentenced to two (2) mandatory minimum sentences for Involuntary Deviate Sexual
Intercourse with a Child. These offenses required the jury’s preliminary finding that the victims were under the age of 16 at the
time of the commission of the crimes. By finding the Defendant guilty of these offenses, the jury made the requisite factual
finding to satisfy Alleyne and so the sentences were not illegal. This claim is meritless.
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7. Illegal Sentence - Unlawful Contact of a Minor
The Defendant next avers that this Court imposed an illegal sentence at the Unlawful Contact with a Minor charge “when

Appellant was convicted of unlawful contact with a minor based upon various theories of the Commonwealth including that
Appellant indecently assaulted the victim pursuant to 18 Pa.C.S. §3126(a)(8), a misdemeanor of the second-degree, which made the
grade of the crime of unlawful contact a felony of the third-degree” (Defendant’s Concise Statement of Errors Complained of on
Appeal, p. 2). This claim is meritless.

The Defendant was charged with Unlawful Contact with a Minor (Sexual Exploitation of Children) pursuant to §6318(a)(6),
as follows:

§6318. Unlawful contact with minor

(a). Offense defined. – A person commits an offense if he is intentionally in contact with a minor, or a law enforcement
officer acting in the performance of his duties who has assumed the identity of a minor, for the purpose of engaging in an
activity prohibited under any of the following, and either the person initiating the contact or the person being contacted
is within this Commonwealth:

(6). Sexual exploitation of children as defined in section 6320 (relating to sexual exploitation of children).

(b). Grading. – A violation of subsection (a) is:

(1). an offense of the same grade and degree as the most serious underlying offense in subsection (a) for which the
defendant contacted the minor; or 

(2). a felony of the third degree;

whichever is greater.

18 Pa.C.S.A. §6318.

Sexual exploitation of children is further enumerated in our Crimes Code as follows:

§6320. Sexual exploitation of children

(a). Offense defined. – A person commits the offense of sexual exploitation of children if he procures for another person a
child under 18 years of age for the purpose of sexual exploitation.

(b). Penalty. - An offense under this section is a felony of the second degree.

18 Pa.C.S.A. §6320.

Here, the Defendant was charged with and convicted of subsection (a)(6) of Unlawful Contact with a Minor, relating to Sexual
Exploitation of Children. Sexual Exploitation of Children is, by statute, a felony of the second degree. Thus, pursuant to
§6318(b)(1), the Unlawful Contact charge appropriately assumed the underlying grading of Sexual Exploitation of Children, a
second-degree felony. This Court did not err in grading the Unlawful Contact charge as a second-degree felony and sentenced the
Defendant appropriately thereon. This claim must fail.

8. Trial Court Error 
Finally, the Defendant argues that this Court erred in filing a defective Notice of Intent to Dismiss the Amended Petition and in

“refusing to allow” the Defendant to file a Second Amended Petition. This claim is meritless.
On February 25, 2016, this Court filed a Notice of Intent to Dismiss the Defendant’s Amended PCRA Petition without a hearing.

That Order stated:
NOTICE OF INTENTION TO DISMISS PCRA PETITION WITHOUT A HEARING

AND NOW, to-wit, this 25 day of February, 2016, petitioner is hereby put on notice that after a thorough review of the
record which included the Amended Petition filed by appointed counsel, the Commonwealth’s Response and the
Defendant’s pro se Supplements; this Court intends to dismiss the petition without a hearing.

The Petitioner may respond to the proposed dismissal within 20 days of the date of this notice in accordance with
Pa.R.Crim.P. Rule 907.

BY THE COURT:
s/McDaniel, J.

A review of the record demonstrates that the Order met the requirements of Rule 907. The Order noted the documents reviewed
and gave the appropriate notice of the intent to dismiss it. Rule 907 does not require a lengthy analysis of the reasons for the
dismissal, as the Defendant seems to suggest. Rather, the Order was appropriate and in accordance with the Rules of Procedure.
This claim is meritless.
As to the Defendant’s claim that this Court “refused to allow” him to file a second Amended Petition in response to the Notice

of Intent to Dismiss, this claim is belied by the record. After the Notice of Intent to Dismiss was filed on February 25, 2016, this
Court accepted the following findings from the Defendant:

• Response to Notice of Intent to Dismiss, March 11, 2016, by Attorney Farrell;

• Objection to Notice of Intent to Dismiss, March 16, 2016, by the Defendant; and

• Supplemental Petition in Support of PCRA, March 18, 2016, by the Defendant.

This Court did review and consider the Defendant’s pro se and counseled filings and noted the same in its Order dismissing the
Petition on July 12, 2016. Thus, the Defendant’s claim that this Court refused to allow him to respond to the Notice of Intent to
Dismiss is false and so must fail.
Accordingly, for the above reasons of fact and law, this Court’s Order of July 12, 2016, which dismissed the Defendant’s

Amended Post Conviction Relief Act Petition without a hearing, must be affirmed.
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BY THE COURT:
/s/McDaniel, J.

Dated: October 13, 2016

1 Due to the numerous charges, this Court has created a chart showing the charges, their disposition and resulting sentence, which
it has attached to this Opinion as Appendix 1.
2 18 Pa.C.S.A. §3121(a)(1)
3 18 Pa.C.S.A. §3123(a)(7)
4 18 Pa.C.S.A. §3122.1
5 18 Pa.C.S.A. §6318(a)(6)
6 18 Pa.C.S.A. §4304
7 18 Pa.C.S.A. §2903(a)
8 18 Pa.C.S.A. §6301(a)(1)
9 18 Pa.C.S.A. §6310.1(a)
10 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors…When I read an appellant’s brief that contains ten or twelve points, a
presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presump-
tion nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not loqua-
ciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the Jaundiced
Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).

APPENDIX 1

CC# Crime Victim Section Disposition Sentence
(18 Pa.C.S.A.)

201011522 Rape R.Z. 3121(a)(1) Not Guilty

Involuntary Deviate R.Z. 3123(a)(7) Guilty 10-20 years
Sexual Intercourse (IDSI) imprisonment

Rape R.Z. 3121(a)(1) Not Guilty

Unlawful Contact R.Z. 6318(a)(6) Guilty No Further 
with a Minor Penalty (NFP)

Statutory Sexual Assault R.Z. 3122.1 Guilty NFP

Statutory Sexual Assault R.Z. 3122.1 Guilty NFP

Endangering the Welfare R.Z. 4304 Guilty NFP
of a Child

False Imprisonment R.Z. 2903(a) MJA Granted

Corruption of Minors R.Z. 6301(a)(1) Guilty NFP

Selling or Furnishing R.Z. 6310.1(a) Guilty NFP
Liquor to Minors

201011523 IDSI M.G. 3123(a)(7) Guilty 10-20 years
imprisonment

Indecent Assault M.G. 3126(a)(8) Guilty NFP

Endangering the Welfare M.G. 4304 Guilty NFP
of a Child

Corruption of Minors M.G. 6301(a)(1) Guilty NFP

201011535 IDSI J.D. 3123(a)(7) Not Guilty

Unlawful Contact J.D. 6318(a)(6) Guilty 5-10 years
with a Minor imprisonment

Statutory Sexual Assault J.D. 3122.1 Not Guilty

Corruption of Minors J.D. 6301(a)(1) Guilty NFP

Corruption of Minors J.D. 6301(a)(1) Guilty NFP

Indecent Assault J.D. 3126(a)(8) Not Guilty

Selling or Furnishing J.D. 6310.1(a) Guilty NFP
Liquor to Minors
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BCJ Management, L.P. v.
Maxine Thomas

Contract—Settlement

Motion that defendant be found in default of settlement agreement denied due to insufficient evidence of alleged violations
of the settlement agreement.

No. LT-15-000913. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—October 18, 2016.

MEMORANDUM IN SUPPORT OF ORDER
A hearing was held concerning whether or not Maxine Thomas violated the following provisions of the “Settlement Agreement

and Mutual Release” (Agreement) entered into on April 21, 2016:

Section III, 2.
“Thomas will strictly observe and abide by the terms, conditions and duties imposed by Paragraph 12 of the Lease

and, further, will not knowingly invite, permit, allow and/or enable any person(s) on the No Trespass/Exclusion List to
enter, visit, reside and/or otherwise be present in the Subject Unit and/or any such other residential dwelling unit that
Thomas and her household may occupy in the future. Thomas acknowledges that such persons on the No Trespass/
Exclusion List may include but not being limited to Shaheem Thomas, Sherman Thomas, Sr. and/or Sherman Thomas, Jr.
Thomas acknowledges, agrees and understands that any breach and violation, even a single breach and violation based
on a single action, incident and/or event, of Paragraph 12 of the Lease and/or this Section III, Paragraph 2 of this
Settlement Agreement shall constitute a serious and material breach and violation of the Leaser and/or this Settlement
Agreement, respectively. Thomas further acknowledges, agrees and understands that such breach and violation shall
warrant eviction, without a showing of repeated or continuous violations; provided Thomas had been previously notified
in writing by BCJ that any such person(s), whose presence within the Subject Unit or any such other residential dwelling
unit occupied by Thomas and her household has caused any such alleged breach and violation of Paragraph 12 of the
Lease and/or this Section III, Paragraph 2 of this Settlement Agreement shall constitute a serious and material breach
and violation of the Lease and/or this Settlement Agreement, respectively. Thomas further acknowledges, agrees and
understands that such breach and violation shall warrant eviction, without a showing of repeated or continuous violations;
provided Thomas had been previously notified in writing by BCJ that any such person(s), whose presence within the
Subject Unit or any such other residential dwelling unit occupied by Thomas and her household had caused any such
alleged breach and violation of Paragraph 12 of the Lease and/or this Section III, Paragraph 2 of this Settlement
Agreement, has been placed on the No Trespass/Exclusion List.”

The hearing was held pursuant to Section IV, 1.
“If Thomas violates and/or breaches any of the terms, conditions and/or duties imposed by Paragraph 2, Paragraph

3 and/or Paragraph 4 of Section III of this Settlement Agreement, or is alleged to have violated and/or breached such
terms, conditions and/or duties, then BCJ shall request an evidentiary hearing with the Allegheny County Court of
Common Pleas (the “Court”)”.

The Agreement provides that such a violations “shall constitute a serious and material violation and breach … further, shall
constitute default.…”.
Under the agreement only Defendant waives her right to ask the Court to reconsider its decision and only Defendant waives

her right to an appeal. Regardless of Defendant having been represented by counsel, these provisions do not comport with the
Court’s usual rules and procedures by which either party may seek reconsideration or may file an appeal.

The credible evidence show the following:

1. Sherman Thomas, Sr., Defendant’s son, was placed on Oak Hill’s “Defiant Trespass/Exclusion List” (the “List”).

2. Defendant was aware that her son was not allowed to “visit with (her) in her home (242 Burrows Street).” (Plaintiff
Exhibit C.)

3. Tasha Kyte, who calls herself Devan Kyte, (Plaintiff Exhibit B) was also on the List.

4. Defendant was also aware of this although Ms. Kyte was not, since Plaintiff did not have a good address for her.

5. On August 23, 2106, Ms. Kyte went to Defendant’s apartment to get her children who had been left there by Ms. Kyte’s
mother who had been called to work.

6. Ms. Thomas expected Ms. Kyte’s mother (and not Ms. Kyte) to pick up the children.

7. When Ms. Kyte came to Defendant’s apartment to get there kids, Ms. Thomas told her she was not supposed to be there
and told her to take the kids and leave.

8. Ms. Kyte left, but was stopped by a security guard who told her to wait for the Pittsburgh Police, which she did.

9. The Pittsburgh Police Officers who answered the August 23, 2016 call made by Oak Hill Management or Security, filed
no Investigative Report.

10. On August 25, 2016, Mr. Thomas started to go on the Oak Hill property with Coco Fields and their two children, one
of whom was in Mr. Thomas’ custody and the other in Defendant’s custody since birth.

11. Mr. Thomas had been permitted by Plaintiff to go on the Property and to his mother’s home for the purpose of
dropping off or picking up his children.

12. Pittsburgh Police answered Oak Hill Management’s call and filed an Investigative Report (Exhibit G) which indicated
no arrests were made.
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13. The Senior Property Manager, Mr. Rowan, and Mr. Thomas reviewed the surveillance videos of the area which
revealed that none showed Mr. Thomas on the Oak Hill premises.

14. Plaintiff had the opportunity to contradict Mr. Sherman regarding his having limited permission to take his children
to his mother’s home. When Mr. Rowan was called on Rebuttal he did not do so, implying that Mr. Thomas was correct.

15. Mrs. Thomas admitted to Pittsburgh Policer Officer Kimbrough that her son had dropped his children off at her house
and then left.

16. Officer Kimbrough searched Ms. Thomas’ house and did not find Mr. Thomas on the premises.

17. The man that Oak Hill Officers pointed out as being Sherman Thomas, Sr., was discovered to be one Joseph Clancey.

18. Mrs. Thomas and her son sincerely believe, rightly or wrongly, that Plaintiff wants to remove her from the home she
has lived in for 41 years.

CONCLUSIONS OF LAW
1. There is insufficient credible evidence to support Plaintiff ’s contention that Sherman Thomas, Sr. was on Oak Hill property

wrongfully on August 25, 2016.
2. There is insufficient credible evidence to show that Ms. Thomas invited Ms. Kyte onto her premises before telling her she

had to take her kids and leave.
3. There being insufficient evidence to support the violations alleged, Plaintiffs request for a determination that the Settlement

Agreement was violated must be DENIED. See order filed herewith.

BY THE COURT:
/s/Friedman, J.

October 18, 2016
ORDER OF COURT

AND NOW, to with this 18th day of October, 2016, Plaintiff ’s Motion that Defendant be found in default of the Settlement
Agreement between the parties is DENIED for the reasons set forth in the Memorandum.

BY THE COURT:
/s/Friedman, J.

In Re: Petition of the Gateway School District
to Approve the Arming of School Police Officers

Pursuant to 24 P.S. § 7-778, et seq.
School District

Petition of school district to approve the arming of school police officer pursuant to 24 P.S. § 7-778, et seq. denied. The legislative
scheme granting authorization for school districts to seek their own private police force also grants the implementation of that
authorization to the judiciary and thus judicial scrutiny of the petition required. Petition denied where judge ruled that the
creation of an independent private force of police officers is not a good idea and more training needs to be developed for those
who will be armed school police officers.

No. GD-16-12947. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—September 9, 2016.

MEMORANDUM ORDER
This matter involves the Petition of the Gateway School District (GATEWAY) to avail itself of recent amendments of the

Pennsylvania Public School Code which concern School Districts hiring their own police force which officers will be able to carry
side arms and possess all the powers of police in any municipal sub-division in the State.

I. BACKGROUND
Specifically, Gateway presented to me on Monday, August 22, 2016 its Petition to Approve the Arming of School Police Officers

Pursuant to 24 P.S. § 7-778, et seq. It relies on the aforesaid Sections of the Pennsylvania Public School Code which after Court
approval, permits public schools to have their own police force, to carry guns, to possess all the powers of a municipal police force
including the power to issue citations and make arrests. In particular Sub Sections C, D, E, F and G, if approved by me, will
permit such Police Officers to carry firearms, possess power to issue citations and “exercise the same powers” as local
Municipal Police Officers - Section (c)(2). This section creates an additional and independent private police force within the
presently constituted municipalities comprising the School District. Those police officers herein called School Police Officers or
SPO’s will at all times be employees of the School District and shall be entitled to all of the rights and benefits accruing therefrom.
I conducted a hearing on the Petition and heard from two (2) School Board members, the School District’s Human Resource

Manager, and two recently hired School Police Officers. There was no opposition to the Petition although there had been no adver-
tising of the District’s intent to present the Petition or other notice to the public. Indeed, no advertising of the presentation of this
Petition is required, the way it is for millage increases or sale of excess property. The resolution to authorize presentation of the
Petition passed by a 7 to 2 vote.

II. FACTS
The record shows that the resolution authorizing this Petition was approved on June 21, 2016. Prior thereto, Board Member

Mary Beth Cirucci (CIRUCCI) had been the moving force to create a School Police Force. She had been elected to the School Board
in 2015 and was sworn in December, 2015. She was presently employed by their State Representative and had been involved with
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a variety of businesses (N.T. 32). She testified she had consulted with Police Officers about such a program and a committee of four
(4) School Board Members had been constituted. Only school members were eligible for that committee. In addition, that
committee consulted with Human Resource Manager Patricia Crump (CRUMP) and at least two retired police officers who
were ultimately hired by the School District – Bryan Key and Jonathan Pawlowski (KEY and PAWLOWSKI). It appears the
School District was desirous of having this program in place before school started in the last week of August 2016. Obviously
my deliberations and thinking about the ramifications of the proposed program have forestalled the implementation. As a
result I have received three (3) post-hearing filings from counsel for the School District, including a Motion for Expedited
Decision – A new and imaginative “Hurry Up Judge” pleading never before seen by me. I’ve also been importuned by prominent
alumni of Gateway to act.
Cirucci testified that two police officers are already in the Schools from Monroeville Borough, known as School Resource

Officer (SRO) not to be confused with the above SPO, but the current proposed program would be more expansive and save the
$75,000 per police officer now being paid to Monroeville. (N.T. 34) Cirucci also explained that the only persons able to meet the
job qualifications for this position must be honorably retired from other municipal or State Police work with a minimum of 25 years
of service. Cirucci believed that this requirement would relieve the School District of providing health insurance coverage for
these officers. (N.T. 34-36)
Testimony was received from Key and Pawlowski that all applicants must have received the training set forth in Section 3(b)(1)

of the Act. Pawlowski also testified about a support program for this kind of project referred to as ALICE – an acronym for a
Federal Program providing a 40 hour module of specialized training. Pawlowski had not taken that program but intended to and to
use it for the SPOs sought herein. The Petition listed in addition to Key and Pawlowski, nine (9) other individuals who had been
hired as School Police Officers and were presently being paid as such. (N.T. 46-47) Apparently some are to be part-time.

III. ANALYSIS
What I find troubling in the Committee’s work is that no Educator was involved, nor Mental Health Professional, nor School

Psychologist, nor Child Development Specialist and no input was sought as to how the presence of armed police would impact the
student body and the educational mission. I will call input like this the Social Science element. I am further troubled by the fact
that the Department of Education has offered no guidance on this issue. That Department has in place a great number of “after
the fact” reporting requirements, but has no advice or guidance to offer school districts on creating this Police Force.
I find this to be a dereliction by the Department since only a few years ago, in the name of child security, it was directly order-

ing School District, on pain of loss of certification, to discharge any employee who had ever had a criminal conviction, no matter
how long ago and not withstanding that the school code had permitted such hiring. Our Commonwealth Court stopped that effort
and re-educated the Department of Education on the interpretation of Acts of legislature. See, in particular, Johnson vs. Allegheny
Intermediate Unit, 59 A.3d 10 (Pa. Cmwlth 2012). In this same vein, School Districts in Allegheny County are similarly ignoring
the law and barring from school projects any tradesmen who had any criminal conviction in the past even when those tradesmen
have no contact with students also in contravention of the School Code. – See United Roofers vs. North Allegheny School District
at Docket Number GD-15-014788, 1064 CD 2016 (Pa. Cmwlth 2016).

III (a) JUDICIAL ROLE
Of further significance to me is the apparent legislative scheme of granting authorization to school districts to seek their own

private police force but the implementation of that authorization is given over to the Judiciary. Thus, judicial scrutiny of the
Petition is required. From my perspective, judicial approval is not a rubber stamp proceeding, in contrast to other more perfunc-
tory matters such as the approval of a sale of school property or raising millage levels. But even they require public notice.
Counsel for the Board has filed an able brief and suggests I have no discretion in this matter. I think he is incorrect and the

cases cited admonishing Courts to not act like “Super School Boards” all involve appeals from local agency hearings. We all know
that if the finding at the local agency level is supported by “substantial evidence” then it is to be sustained and the Court is not to
substitute its independent judgment. See Zebra v. Sch. District of City of Pittsburgh, 296 A.2d 748. 750 (1972) and Watts v. Manheim
Township School District, 121 A.3d 964, 973, (Pa. 2015) city by Gateway. This petition herein is not such a case. This matter here
is not a local agency proceeding.
When the legislature looks to the judiciary to approve authorization given by that legislature, what standards is the judge to

apply? Obviously, he cannot be arbitrary or capricious. Beyond that, I think the legislature invites any judge hearing matters like
this to bring to bear his knowledge and life experience formed over years of practice and adjudicating with a knowledge of the
county in which that judge serves.
In my case that experience includes 30 years in the practice of law (Labor Unions, Townships and Boroughs and Labor

Consultant to School Boards) and 21 years on the bench (2 ½ in Juvenile Court, the balance in Civil). It also includes putting two
(2) children through the Mt. Lebanon School District as well as growing up on a farm, achieving firearm proficiency and winning
an expert marksman ribbon in the U.S. Armed Forces.
In a nutshell, I will NOT sign the Petition because more thought needs to be put into this proposition and more training needs

to be developed for those who will be armed School Police Officers.

III (b) PRACTICAL CONCERNS
While the testimony offered showed concern from Board members, I do not believe the creation of an independent private force

of police officers is a good idea. Further, giving them full police power including arrest and citation powers can lead to abuses.
Once this private force is approved and put in place, it can never be disbanded except by herculean efforts by succeeding school
boards. I also have not seen any evidence that the existing police forces serving Gateway are not up to the task.
With that background, I bring a healthy skepticism to the current Petition. There is no question that we are all concerned about

the safety of our children and recent events have brought those concerns to the fore. This legislation is undoubtedly a reaction to
the horrific events occurring in other parts of the country.
In support of the Petition, Counsel also argued that there are 498 School Districts in the Commonwealth of Pennsylvania and

114 of them have their own private police forces who are authorized to carry firearms. My research (data from the Department of
Education) shows that in Allegheny County there are eight (8) school districts with School Police Officers (SPOs) but only in six
(6) of those districts are firearms authorized. Chartiers Valley has one (1) SPO but not authorized to carry a firearm and Upper St.
Clair has three (3) SPOs and none are authorized to carry a firearm. Of the remaining six (6), East Allegheny and McKeesport have
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two (2) SPOs each who can carry firearms, and the others permit only one (1) SPO to carry a firearm. Neighboring Butler County
however, has 32 armed SPOs in three (3) School Districts.
The total of firearm carry for SPOs in Allegheny County is eight (8). If the Petition here is approved, that number will be

increased by eleven (11) to a total of nineteen (19). I find this somewhat arresting, particularly when neither Pittsburgh nor
Philadelphia, densely populated urban areas, have any SPOs carrying guns. Erie however has nineteen (19) armed SPOs and
Harrisburg five (5). Another significant point is that this eleven (11) SPO Force in Gateway will be larger than many of the Police
Forces in municipalities in Allegheny County.
Of further concern is the potential for pranks by teenage and sub-teenage students stealing the guns or otherwise provoking use

or abuse. The absence of input from the individuals I referred to above as Social Scientists could allay such fears or provide a mode
of dealing with such behavior.
I believe broad police powers would clothe these new private police with super discipline powers in the school, as well

as powers for citations, arrests, search warrant, investigation and wiretapping. Further the politically charged atmosphere
surrounding this issue leads me to conclude that these private police may well be used to further particular School Board goals
and desires beyond child safety. In the event of a labor dispute between the School District and any of its collective bargaining
units, picket lines would be a sharp focus of these private police to the detriment of picketers and serve to chill collective
bargaining.
Another consideration for the School District should be the long term implications of what is being sought here. It is seen, at

least in part, as a budgetary matter based on the belief that this $150,000 being paid for two (2) SRO can be saved. Implicit in this
assertion is the perception that the local municipality is unable to provide adequate security. It appears that there are seven (7)
buildings in Gateway and SROs are in two (2) of them. Another five (5) would raise the cost to $525,000. Surely this proposed eleven
(11) man force will cost at least $500,000. The short fall can easily be made up out of grants which counsel for Gateway claims are
readily available.
I recognize that the two (2) SRO’s now in use do not have training with the Social Science element, however, I am hopeful that

such training will soon be available. Further, the SRO’s attachment to the Borough of Monroeville will eliminate some of the other
negative impact of armed School Police who are expected to do more than “return fire”. By “return fire” I refer to the circum-
stances when an active shooter approaches a school building and the SRO is called upon to take action and, if necessary, “return
fire”.
Another noteworthy factor is that these new private police will be entitled to the rights under Act 111 providing for binding

arbitration to set the terms and conditions of their employment. In addition there is the act of legislature, popularly called the
Heart and Lung Act, 53 P.S. § 637 which provides for a rebuttable presumption that after four (4) years of service any heart
problem for an officer is job related. Thus, the cost savings envisioned by Board Member Cirucci may prove to be illusory.

Analysis of the enabling legislation shows that the general grant of authority appears at Section 3C and reads:

Such police officer so appointed shall severally possess and exercise all the following powers and duties:

Those powers and duties are then set forth in three (3) specific, discreet clauses of which each require specific Court approval.
The first, Subsection 3(c)(1), authorizes the police officer to enforce good order in school buildings, school buses or on school
grounds. The second, 3(c)(2), if the Court approves, authorizes these private police to have the same powers as police in the munic-
ipality where the school is located and the third clause, Section 3(c)(3), if the Court approves, authorizes these private police to
issue summary citations or to detain individuals until local law enforcement is notified.
It is my belief that SPOs with sidearms might be appropriate under circumstances where the need to “return fire” arises.

However in the present posture of this case and with the above stated concerns for training even this basic “return fire” power
will not be granted.
For now, however, and for the reasons set out above, I DENY the Petition.

SO ORDERED,
BY THE COURT:
/s/O’Reilly, S.J.

Dated: September 15, 2016

Michael Bianchi and Ann Castellarin a/k/a Ann Bianchi v.
Mountain Creations, Inc., Norlanda Schneider, Lynda Schneider, and Paul Schneider

Product Liability—Full Faith and Credit

Order denying petition to strike/open transferred Ohio judgment proper because (1) defendants waived any argument that
Ohio lacked jurisdiction by not responding to Plaintiff ’s motion for summary judgment in the underlying Ohio proceedings;
(2) the Ohio court was correct to apply its law with regard to jurisdiction and responsive pleadings; and (3) the Ohio judgment
is entitled to full faith and credit. Furthermore the defendants are not entitled to supersedeas where they have not filed a bond.

No. GD 16-12829. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 5, 2016.

OPINION
I write this Opinion in support of my August 18, 2016 Order of Court, which Defendants have appealed to the Superior Court of

Pennsylvania. Defendant Mountain Creations, Inc. sold Plaintiffs a log-cabin home kit. Plaintiffs sued in Ohio for defects in the
material sold to them, as well as violations of Ohio consumer protection laws. On September 24, 2015 a judgment was entered in
favor of Plaintiffs and against Defendants in the state of Ohio and, on July 15, 2016 Plaintiffs transferred and indexed this judg-
ment to Allegheny County. On July 18, 2016 Plaintiffs filed a Praecipe for Writ of Execution on the Judgment. On August 18, 2016
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Defendants presented a Petition to Strike/Open Foreign Judgment (“the Petition”). On August 18, 2016, I denied Defendants’
Petition to Strike/Open, but stayed the proceedings to give Defendants the opportunity to present a similar petition in Ohio. On
September 14, 2016 Defendants appealed my Order. On October 5, 2016 Defendants filed a Concise Statement of Errors
Complained of on Appeal (“Concise Statement”) which asserts nine allegations of error.
Defendants first argue that I erred by giving the Ohio judgment “Full Faith and Credit” under Article IV, Section 1, of the

Constitution of the United States of America because the dispute should be resolved by binding arbitration with the American
Arbitration Association. While the Defendants are correct that the Constitution’s Full Faith and Credit Clause is inapplicable if the
Ohio Court lacked jurisdiction, its jurisdiction and the regularity of its proceedings are presumptively valid. Barnes v. Buck, 464
Pa. 357, 364, 346 A.2d 778, 782 (1975). Defendants bear the burden of showing any irregularity in the Ohio Court proceeding.
Greate Bay Hotel and Casino, Inc. v. Saltzman, 415 Pa.Super. 408, 412, 609 A.2d 817, 819 (1992), citing Commonwealth Department
of Transportation v. Granito, 70 Pa.Cmwlth. 123, 127, 452 A.2d 889, 891 (1982).
Defendants attempt to meet this burden by attaching their answer to the complaint in the Ohio proceeding that raises the

defense that the dispute must be decided by arbitration. However, when Plaintiffs filed a motion for summary judgment supported
by an affidavit, the Defendants failed to respond. Defendants failure in the Ohio proceeding to either file a motion for a stay
pending arbitration (see Ohio State Rule of Civil Procedure 2711.02) or to make any response to Plaintiffs’ motion for summary
judgment resulted in a waiver of their right to arbitrate the dispute. See Griffith v. Linton, 130 Ohio App.3d 746, 750, 721 N.E.2d
146 (1998). With the Defendants having therefore failed to meet their burden to show the Ohio Court lacked jurisdiction1, I
correctly gave full faith and credit to the Ohio Court Judgment.
Defendants next argue that I erred by denying their Petition because the Agreement’s Choice of Law provision makes

Pennsylvania law controlling. Both Ohio and Pennsylvania have held that choice of law provisions only apply to substantive law,
and that the procedural law of the forum state will always apply. See Wilson v. Transport Ins. Co., 2005 Pa.Super. 401, 889 A.2d 563,
571 and White v. Crown Equip. Corp., 160 Ohio App.3d 503 (2005), 827 N.E.2d 859, 863. Therefore, the Ohio court was correct to
apply its law with regard to jurisdiction and responsive pleadings and I committed no error by failing to open/strike judgment on
those bases.
Defendants next argue that I erred by requiring the Defendants to present the Petition in Ohio. (¶3, 4, 5, 6 of Concise Statement).

Defendants at once argue that their Petition is “prompt,” as required for relief from default judgment, while at the same time in
this appeal arguing that seeking relief in Ohio is futile because the Ohio judgment was entered so long ago. I did not order
Defendants to seek redress in Ohio, but merely gave them the opportunity to do so. While it is true that an Ohio ruling on the validity
of its judgment would invoke res judicata on the issue here (See Noetzel v. Glasgow, Inc. 338 Pa.Super. 458 (1985)), the Order did
not contain any provision stating that Defendants would be precluded from pursuing their case here if they could not prove they
had filed such a petition in Ohio. Thus, my Order allowing Defendants to present the petition in Ohio was not erroneous.
Defendants next argue that I erred because a default judgment is not entitled to Full Faith and Credit. The Superior Court of

Pennsylvania is clear that “[s]o long as…procedure complies with fundamental concepts of due process” default judgments are
entitled to full faith and credit in Pennsylvania. Greate Bay at 413. In order to extend full faith and credit to a judgment entered
by a sister state, Pennsylvania requires that the court that awarded the judgment possessed jurisdiction and that the defendant had
the opportunity to appear and defend. Id. At 412. As described above, the Ohio court had jurisdiction, and all Defendants were
afforded the opportunity to appear and defend. Therefore, the Ohio judgement is entitled to full faith and credit and I committed
no error by denying the Petition.
Defendants next argue that I erred by failing to award them a stay of execution without supersedeas. According to Pa.R.A.P.

1731, an appeal to the Superior Court of Pennsylvania only results in an automatic supersedeas upon “filing with the clerk of the
lower court of appropriate security in the amount of 120% of the amount found due…” “Supersedeas operates only in favor of
those who ask for it and have done those things necessary to obtain it.” Wilkinson v. United Parcel Serv. of Pa., 158 Pa. Super. 84,
39, 43 A.2d 414, 416 (1945). When an appellant fails to “properly perfect an application for supersedeas and file a bond with the
appellate court,” then no stay of the judgment exists, even in light of an appeal. Fiore v. Oakwood Plaza Shopping, Ctr., Inc., 585
A.2d 1012, 1021-22 (Pa.Super. 1991). Defendants have not filed a bond, therefore, I committed no error by not awarding them
supersedeas.
Finally, Defendants argue that based on information learned “after argument on the Petition to Open/Strike,” the domesticated

judgment should be molded. The Rules of Appellate Procedure are clear that “Issues not raised in the lower court are waived and
cannot be raised for the first time on appeal.” Pa.R.A.P. 302. Defendants made no request for a molded judgment before the trial
court, and only raise the issue in their Concise Statement for the first time. Therefore, Defendants’ claim for a molded judgment
is waived and I committed no error by failing to so do.

BY THE COURT:
/s/Hertzberg, J.

1 The September 24, 2015 Judgment Entry by Summit County, Ohio Court of Common Pleas Judge Lynne Callahan does not
mention the arbitration defense, and there are reasons other than waiver that nullified the arbitration defense. Judge Callahan
specifies that the Defendants “failed to timely respond to numerous requests for admissions which were properly served
“making the requests” automatically admitted….” Finally, the written agreement for the purchase of the log-cabin home kit
containing the arbitration clause that is attached to Defendants’ Petition to Strike/Open in the subject proceeding is not signed by
the Plaintiffs.
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Evan D. Ford and Margaret L. Ford v.
John P. Oliver and Cynthia V. Oliver, husband and wife,

Blane Puskaric, Esq., Matrix Property Management Settlements, Landco USA, Inc.,
EQT Property Management, Dale Property Services Penn, LLC, and Equitrans, L.P.

Deed Validity—Concept of Void ab initio—Legal Malpractice—Statute of Limitations—Bona Fide Purchaser

Court ruled that claims barred by Statute of Limitations based upon when Plaintiffs should have been aware of claim.

No. GD-15-13256. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—October 24, 2016.

OPINION
INTRODUCTION
Plaintiffs appeal from our order dated March 22, 2016, whereby we sustained Preliminary Objections of Defendants John and

Cynthia Oliver, Blane Puskaric, Esq., EQT Property Management, and Equitrans LLC to Plaintiffs’ Second Amended Complaint
and dismissed Plaintiffs claims against them with prejudice. Plaintiffs then withdrew their claims against the remaining
Defendants and our final order became appealable.
Our ruling was based solely on the bar of various statutes of limitation and on the Pennsylvania recording statute, 21 P. S. §357.

In retrospect, we wish we had ruled on all the other objections even though they appeared moot, because the other deficiencies in
each count are readily apparent and do not appear correctable by a Third Amended Complaint. We also note that there has been
the suggestion that the facts pled in earlier versions of the complaint were changed rather than supplemented. See Footnote 3 of
Puskaric’s Brief in Support of Preliminary Objections. This contention was never reached nor discussed during argument. All
material facts related to the applicable Statutes of Limitation, the only issue on appeal, are set forth in Plaintiffs’ Second Amended
Complaint and are listed later herein.
Briefly, Plaintiffs contend that the deed they signed on September 14, 2001 (recorded on January 9, 2002) fraudulently included

not only the parcel they intended to sell, but also a parcel they did not intend to sell. This deed has usually been referred to
as the Original Oliver Deed and we will continue to do so herein. It is the basis for the claims against Puskaric and two of the
now-dismissed defendants, Landco and Matrix. Plaintiffs also contend this deed was void ab initio, which is the basis for some of
their claims against the Olivers, EQT and Equitrans. We concluded that the deed might have been voidable had Plaintiff acted
reasonably promptly.
Plaintiffs do not claim that they were unaware of the sale to Mr. Oliver nor do they claim their signatures were forged; they

claim only that they were not given a copy of the deed at or after the closing and so were unaware of the inclusion of the unin-
tended parcel. We concluded that the statutes of limitation for the various claims against Puskaric and Mr. Oliver began to run
within a reasonable time after the promised copy of the 2001 deed did not arrive. We then concluded that waiting more than
thirteen years for the promised copy to arrive is not reasonable as a matter of law, we also concluded that under the recording
statute, the claims against EQT and Equitrans were barred as a matter of law, as they are subsequent bona fide purchasers of the
parcel at issue.

CAUSES OF ACTION ASSERTED BY PLAINTIFFS
Plaintiffs have asserted the following counts against the defendants indicated:

Count One, against Defendants John and Cynthia Oliver, seeks Declaratory Relief that (a) the September 14, 2001 deed to John
Oliver is void ab initio and should not have included the description of Parcel Two and (b) that the later deeds from John Oliver
to his wife, Cynthia Oliver and to Dale, and from John and Cynthia Oliver to EQT and Equitrans are also void ab initio.
Count Two, against Defendants Dale, EQT and Equitrans, seeks Declaratory Relief that the transfers to Dale (Exhibit 8), to EQT

(Exhibits 10 and 12), and to Equitrans (Exhibit 11) of parts of Parcel Two are the result of John Oliver’s fraudulent conduct,
having been based on a void deed, and those deeds are also void ab initio. The claim against Dale has been withdrawn by Plaintiffs.
Count Three, against Defendants Landco and Puskaric, for Malpractice related to the closing of the 2001 sale. The claim as to

Landco has been withdrawn by Plaintiffs.
Count Four, against Puskaric only, for Malpractice for failing to review the title insurance, sales agreement and HUD-1 (the

Settlement Sheet) prior to the 2001 closing and also failing to send Plaintiffs a copy of the March 11, 2009 re-recorded deed.
Plaintiffs also claim in this count that he altered the Original Oliver Deed at the direction of John Oliver to include Parcel Two.
Count Five, against Defendants Landco and Puskaric, for negligence related to the closing of the 2001 sale and the inclusion of

Parcel Two in the Original Oliver Deed. The claim against Landco has been withdrawn by Plaintiffs.
Count Six, against Puskaric only, for negligence for failing to review the documents related to the transactions and thereby

failing to discover the alleged inconsistencies among them, and also by failing to send Plaintiffs a copy of the March 11, 2009
re-recorded deed.
Count Seven, against Dale, for negligence in its review of the chain of title. This count has been withdrawn by Plaintiffs.
Count Eight, against EQT and Equitrans, for negligence, based on their failures (a) to properly review the chain of title, (b) to

question the deed recorded on March 11, 2009, which was a photocopy of the Original Oliver Deed with the word “Parcel Two”
typed in, (c) to contact the Plaintiffs regarding the insertion of “Parcel Two” in the re-recorded photocopy, (d) to “properly pay the
rightful owners” for the real estate they received.
Count Nine, against John Oliver, Landco and Puskaric, for fraud or misrepresentation, based on the conduct alleged regarding

the 2001 deed to Mr. Oliver and the re-recording of an altered photocopy in 2009. The claim against Landco has been withdrawn
by Plaintiffs.
As stated earlier, the only remaining claims are against the Olivers, Puskaric, EQT and Equitrans.

MATERIAL FACTS PLED BY PLAINTIFFS
The following facts are taken from the indicated paragraphs of Plaintiffs Second Amended Complaint:
1. The Plaintiffs are siblings who were given two parcels of real estate in one deed by their mother in 1996. (Paragraph 9)
2. In 2001, Plaintiffs transferred their interest in what they claim was intended to be only Parcel One, hereinafter the Jefferson
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Hills property. (Parcel Two of the 1996 deed contained a variety of mineral rights “within the limits of Allegheny County” and will
hereinafter sometimes be referred to as the County Mineral Rights.) (Paragraphs 11 and 17)
3. Plaintiffs allege they signed only a signature page of the deed, and also allege that the deed to Oliver was “non-existent at the

closing”. (Paragraph 18)
4. There is no allegation that Plaintiffs had retained counsel to review the transaction on their behalf, although there is a

reference in paragraph 3 5 to their having acted on the “advice of prior counsel” in 2007; since current counsel has represented
them throughout this lawsuit, according to the docket entries, it is unclear whether or not they did in fact have “prior counsel” at
or after the closing as well as in 2007.
5. Plaintiffs allege that Defendant Puskaric, who allegedly worked for or with Defendants Landco and Matrix, had duties to

them as well, claiming, in effect, that under the circumstances, Puskaric was their lawyer and as such committed malpractice
(Paragraph 33); Plaintiffs also allege that they never met Puskaric prior to the closing and that he was not at the closing.
(Paragraphs 30 and 31) It is unclear when they contend an attorney-client relationship was established.
6. Plaintiffs allege nothing regarding any efforts, after signing the signature page and receiving the sale proceeds, to get a copy

of the deed which, they allege, was to have been sent to them.
7. In 2007, Plaintiffs’ mother executed a second deed purporting to transfer Parcel Two, only, to her same two children even

though she no longer had any title in that parcel. The purpose of this second deed was allegedly to “clarify the title to the [County
Mineral Rights].” This was said to have been done “upon advice of prior counsel.” (Paragraph 35)
8. On March 11, 2009, Defendant Puskaric “or an agent or representative” recorded a photocopy of the original deed to Mr.

Oliver, with the words “Parcel Two” typed in above the description of the County Mineral Rights (Paragraph 38, Exhibit 7); the
first page of Exhibit 7 says it should be returned to Matrix after it is recorded. Later, in Paragraph 44, Plaintiffs allege that Puskaric
and Matrix were “agents and representatives” of John Oliver when they recorded the altered photocopy.
9. In the Spring of 2015, Plaintiff, Evan D. Ford (hereinafter, Evan), attempted to reopen earlier discussions (in 2012) with EQT

regarding the possible sale of some of the County Mineral Rights. (Paragraphs 48 and 55)
10. Evan was then informed that a “third party,” later discovered to be John Oliver had already sold EQT “and other parties”

the same County Mineral Rights. (Paragraph 56)
11. Plaintiffs alleged that this was the first time they had any knowledge of the fact that the 2001 deed to Mr. Oliver transferred

both Parcel One and Parcel Two of the real estate given them by their mother in 1996. (Paragraph 59)
12. Plaintiffs state that they are unable to attach a copy of the Sales Agreement which they claim would prove that they only

intended to sell the Jefferson Hills Property and that the insertion of the description of the County Mineral Rights was either
deliberate or negligent. (Paragraph 17) We note that, according to counsel for Puskaric, there was pre-complaint discovery on
this matter involving depositions of the listing real estate agent and Landco’s principal, as well as Requests for Production of
Documents directed to Puskaric, but no one has a copy of the sales agreement in their records. Plaintiffs’ counsel has said he still
hopes that discovery will reveal a copy, but it is unclear who else besides Plaintiffs was at the closing and therefore may have a
copy. See footnote 1 of Puskaric’s Brief in Support of Preliminary Objections.
The essential legal question for this appeal arises under the applicable statutes of limitations for the causes of action asserted.

While the Recording Statute was also raised, we note that its express language refers only to “subsequent purchasers, mortgagees
and/or judgment creditors,” such as EQT and Equitrans, not to the actual parties to the Original Oliver Deed.
Because of our duty to allow amendment where possible, we accepted, for purposes of argument, that the conduct ascribed to

Mr. Oliver and Mr. Puskaric was at least questionable.

ISSUES RAISED ON APPEAL
Plaintiffs raise six matters in their Statement of Matters Raised on Appeal. We have summarized them as follows:
1. The 2001 deed from Plaintiffs to Mr. Oliver was void ab initio even as “amended and recorded” on March 9, 2009. It was there-

fore a legal nullity and not subject to being barred by the passage of time.
2. Since the deed to Mr. Oliver is a legal nullity, his attempted transfers to his wife and later to EQT and Equitrans are also void

ab initio and legal nullities.
3. In the alternative, the discovery rule extends the “start date” for the applicable limitations period to early Spring 2015.
4. The Recording Statute does not apply to Plaintiffs based on Deemer v. Weaver, 187 A.215 (Pa. 1936). (As indicated above, we

agree with Plaintiffs on this point and will only discuss its applicability to EQT and Equitrans.)
5. The 2001 deed to John Oliver was a forgery under 18 P.S. § 4101.
6. Since only the Statute of Limitations was the basis for Judge Friedman’s ruling, the other issues raised by the preliminary

objections are still outstanding. (As indicated above, we also agree with Plaintiffs, while noting that the appellate courts can some-
times affirm for other reasons if they agree with the trial court’s result.)

DISCUSSION
We will discuss these issues all together as that seems the clearest way to explain our reasoning regarding the statutes of

limitations.
Plaintiffs claim the discovery rule protects them from their failure to protect themselves and extends by well over a decade the

time periods in which they could have filed the instant actions. They contend also that the deed they signed in 2001 is fraudulent
and void ab initio because they thought their signatures would be attached to a deed transferring only the Jefferson Hills property.
They admit never receiving a copy of the 2001 deed that they knew was to be sent to them after it was finalized after the

closing and then recorded. They admit, sub silentio, doing nothing from 2002 to Spring of 2015 to obtain a copy of the deed they
expected to receive and did not. Their explanation, that they believed Puskaric had a fiduciary duty to them even though they never
met him and he merely (and apparently improperly) had notarized their signatures, which they themselves nevertheless acknowl-
edge as theirs. Such a long delay with no reasonable explanation bars the two counts for declaratory relief.
We also considered the other relevant statutes of limitations:
Count Three, against Landco and Puskaric for Malpractice should have been filed no later than two years after they reasonably

should have known the copy of the 2001 deed had not been sent to them. The limitations period as a matter of law did not start to
run until the Spring of 2015.
Count Four, against Puskaric only for Malpractice is similarly time-barred. The claim in this count that the failure to send

Plaintiffs a copy of the March 11, 2009 re-recorded and altered deed was also malpractice is time-barred as well.
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Count Five, against Landco and Puskaric for Negligence related to the 2001 closing is also similarly time-barred.
Count Six, against Puskaric only, for Negligence, related to the 2001 closing is similarly time-barred.
Count Seven, against Dale for Negligence. We did not rule on this count which has since been withdrawn by Plaintiffs.
Count Eight, against EQT and Equitrans, for their allegedly negligent failure to properly review the chain of title is time barred

by the Recording Statute. We also concluded that their title was not void ab initio since the Declaratory Judgment counts were
time-barred. We also noticed during our review of the Second Amended Complaint (but did not rule) that neither of these
Defendants had any duty to Plaintiffs to review the chain of title and this was another, unstated, reason why we properly dismissed
this count with prejudice.
Count Nine, against Oliver, Landco and Puskaric, for Fraud/Misrepresentation related to the 2001 closing. The six-year limita-

tions period, applying the Discovery Rule, reasonably would have expired well before 2015. We properly concluded that this claim
is time-barred.
We also note that the re-recording in 2009 of the 2001 deed recorded first in March 2002 is not a viable claim if regarded as

fraud. We considered this conduct in the context of a possible amendment since it did not seem to be a basis for a claim of fraud
in the Second Amended Complaint. However, we realized there was a crucial reason not to allow such an amendment, had such
leave been requested: the re-recorded deed, even if fraudulent, is not a fraud on Plaintiffs; rather it is possibly a fraud on future
purchasers. Any fraud on Plaintiffs occurred in 2001-2002 and is now time-barred, as previously discussed.

CONCLUSION
We properly dismissed all counts against the Olivers, Puskaric, EQT, and Equitrans based on the expiration of the various

statutes of limitations, as well as the lack of any duty owed to Plaintiffs by Puskaric (who cannot be regarded as having had an
attorney-client relationship with them), EQT or Equitrans). Leave to amend was properly not offered as no amendment was
proffered that would change the result.
Declaratory relief was properly denied as untimely. The 2001 Original Oliver Deed was not void ab initio nor was it criminally

fraudulent because it included both parcels from the prior deed to the Plaintiffs. At best it might have been voidable had Plaintiffs
acted promptly and reasonably to protect their rights.
Since the 2001 deed to Mr. Oliver was not void ab initio, the deeds from him and his wife to EQT and Equitrans were also not

void.
Similarly, there is no viable cause of action based on the questionable “re-recording” in March 2009 of an apparent photocopy

of the 2001 deed with the words “Parcel Two” typed in. This was allegedly filed by Defendants Puskaric and Matrix. If this was
fraudulent conduct, it is not fraud as to Plaintiffs.
We properly dismissed all counts against the Defendants and our order should be affirmed.

BY THE COURT:
/s/Friedman, J.

Dated: October 24, 2016

William Parker v.
Barry Johnson d/b/a Fab 5 Entertainment, LLC

Pleadings—Default Judgment

Court denied Petition to Strike Judgment or in the Alternative Motion to Open Judgment because no fatal defects
or irregularity appeared on face of the record and no meritorious defense was alleged. Court found that service was proper
based on defense counsel requesting a copy of the complaint by email, even though defendant argued that service had not
been effected directly on defendant.

No. GD-15-009524. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—November 30, 2016.

OPINION
This matter came before me on a Petition to Strike Judgment or in the alternative Motion to Open Judgment filed by Defendant

Barry Johnson d/b/a Fab 5 Entertainment.
Plaintiff William Parker brought suit against Defendant for tortious interference with contractual relations with regards to a

signed management agreement with a third party recording artist. Plaintiff initiated the case by Writ of Summons in May of 2015.
On June 10, 2015, service was attempted at Defendant’s official business address of 3515 Blvd. of the Allies. A notification card
was left. The next day, service was attempted again but the Sherriff noted that “defendant does not live there.” Plaintiff reissued
the Writ on March 15, 2016. Also, on March 15, 2015, Plaintiff served Defendant by personal service at 912 Red River Street,
Austin, Texas using the Travis County Constable. Subsequently, on March 22, 2016, Defendant Barry Johnson requested a copy of
the Complaint from Plaintiff ’s attorney Lou Kroeck. On May 3, 2016, Defendant’s counsel Leilah Escalera requested a copy of the
Complaint. Plaintiff filed the Complaint on May 12, 2016 and sent a copy to Defendant and his counsel, no answer was filed.
On June 21, 2016, Plaintiff sent a Ten Day Notice of Praecipe to Enter Judgment by Default to Defendant’s counsel and on July

7, 2016 filed for default judgment. On August 30, 2016, Defendant filed a Petition to Strike Judgment or in the alternative Open
Judgment. On September 16, 2016 Defendant appealed my Order on October 13, 2016 alleging that my ruling was in error for two
reasons. First, Defendant claimed that service was never accomplished. He also alleged that he was never served the Important
Notice required by Pa. R.C.P. 237.1. However, the Plaintiff asserted that six days after the Plaintiff sent a Ten Day Notice of
Praecipe to Enter Judgment to Defendant’s counsel, she responded, demanding that the suit be withdrawn, suggesting that she
received the Ten Day Notice.
I denied Defendant’s Petition to Strike Judgment or in the alternative Open Judgment because I found no fatal defects or irreg-

ularity appearing on the face of the record. A petition to strike a judgment may be granted only for a fatal defect or irregularity
appearing on the face of the record. Franklin Interiors v. Wall of Fame Management Company, Inc., 511 A.2d 761 (Pa. 1986).
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In Resolution Trust Corp. v. Copley Qu-Wayne Associates, 683 A.2d 269 (Pa. 1996), the Supreme Court of Pennsylvania described
a petition to strike a judgment as follows:

A petition to strike a judgment is a common law proceeding which operates as a demurrer to the record. A petition to
strike a judgment may be granted only for a fatal defect or irregularity appearing on the face of the record .... An order
of the court striking a judgment annuls the original judgment and the parties are left as if no judgment had been entered.
Id. at 273. When deciding if there are fatal defects on the face of the record for the purposes of a petition to strike a
judgment, a court may only look at what was in the record when the judgment was entered. Linett v. Linett. 254 A.2d 7
(Pa. 1969).

Here, I find that Defendant requested service of the Complaint by e-mail and in doing so agreed to service by electronic means
in accordance with Pa. R.C.P. Rule 205.4(g). As to whether to open the judgment, Defendant has not averred a meritorious defense.
Therefore, I find that default judgment was proper and must stand.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: November 30, 2016

Wheels Mechanical Contracting and Supplier, Inc., Plaintiff v.
The West Jefferson Hills School District and Nello Construction, Defendant

and Laborers’ District Council of Western Pennsylvania,
and Plumbers Local Union No. 27,

Interveners
Construction—Competitive Bidding—Injunctions

Court granted injunction after evidentiary hearing to enjoin contract awarded to plumbing contractor. Owner (School District)
improperly bid certain plumbing work as part of the general construction contract rather than separately as required by the
Separations Act; parties disputed whether plumbing outside of the building envelope was considered plumbing.

No. GD-16-009633. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—December 1, 2016.

OPINION
This matter came before me in Motions Court on the Petition of Wheels Mechanical, Inc. (WHEELS) for a preliminary injunc-

tion against the West Jefferson Hills School District (DISTRICT) seeking to enjoin certain work being performed under a contract
awarded to Nello Construction, Inc. (NELLO) by the School District.
Since the work raised issues about plumbing I permitted the above named Unions, Laborers and Plumbers to intervene.

I. PRELIMINARY MATTERS
I conducted three days of hearing on October 18, 19, and 20, 2016 and on October 20, 2016 granted an injunction, orally, from

the bench. That injunction was reduced to writing, signed by me, and filed on October 26, 2016.
Thereafter, the Defendant appealed to the Commonwealth Court on October 28, 2016 and the disputed work continued apace.

Wheels filed a Motion to Vacate the automatic supersedeas created by the appeal with I granted on November 7, 2016. School
District immediately sought review by the Commonwealth Court. An order was entered by the Commonwealth Court per Judge
Wojcik on November 10, 2016 modifying the injunction. The Commonwealth Court also scheduled Argument on the expedited
Arguments list for February, 2017.

Thus this Opinion addresses both:

1) Why I granted the Injunction and;

2) Why I vacated the supersedeas.

In essence the case involves the Separation Act, 53 PCSA 1003, and certain sections of the Pa. School Code, to wit, 24 PCSA
7-751. Both the Separation Act and the School Code require that in soliciting bids and awarding contracts for public work, the
School District must solicit bids, separately, for plumbing, heating, ventilating and electrical work.

The relevant text of each act reads as follows:

Section 1003 of the Separations Act provides as follows:

Hereafter in the preparation of specifications for the erection, construction, and alteration of any public building,
when the entire cost of such work shall exceed four thousand dollars, it shall be the duty of the architect, engineer, or
other person preparing such specifications, to prepare separate specifications for the plumbing, heating, ventilating, and
electrical work; and it shall be the duty of the person or persons authorized to enter into contracts for the erection,
construction, or alteration of such public buildings to receive separate bids upon each of the said branches of work, and
to award the contract for the same to the lowest responsible bidder for each of said branches.

Section 751(a.2) of the School Code provides:

All construction, reconstruction, repairs, maintenance or work of any nature, including the introduction of plumbing,
heating and ventilating, or lighting systems, upon any school building or upon any school property, or upon any building or
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portion of a building leased under the provisions of section 703.1, made by any school district where the entire cost, value
or amount of such construction, reconstruction, repairs, maintenance or work, including labor and material, shall exceed
a base amount of eighteen thousand five hundred dollars ($18,500), subject to adjustment under section 120, shall be done
under separate contracts to be entered into by such school district with the lowest responsible bidder, upon proper terms,
after due public notice has been given asking for competitive bids.

Here the School District attempted to abide by those laws but fell short when it decided to include plumbing work in the
contract solicited and awarded as General Construction work rather than including it in the plumbing contract.

II. BACKGROUND
By way of background, this is a 100 million dollar project for the construction of a new high school building with appurtenances

in the Borough of West Jefferson Hills. The need for a new high school was first addressed in 2003 and the District thereafter gave
considerable thought and energy to that proposition. Obviously a substantial area of land would be required and the same was at
a premium in the confines of the District.
Relief appeared when a reclaimed strip mine in the Borough became available. It consisted of 160 acres of a reclaimed strip

mine which had also been deep mined. The District purchased this property for $1.3 million dollars. It then began planning for the
buildings and structure to be erected for the new school. Bonds were issued and the work of planning and design got underway in
2012.
The evidence offered before me was that the design phase was completed in 2013 and in late 2013 the School Board of the

District Authorized the project to be let out for bids. The contracts to be bid were for electrical, plumbing, heating and ventilating,
and general construction. There may have been other bids solicited but evidence was not offered on that score. Bids were received
on January 22, 2016, opened shortly thereafter and contracts awarded in April 2016. Wheels was awarded the plumbing contract.
After the award various meetings were held among the District and the contractors but it is unclear when work got underway (N.T.
109 – 110, 385 – 388).
During the foregoing period, the Project Manager of Wheels one, Michael Hartman formed a belief that not all the plumbing

work had been awarded to his company (N.T. 106-108; Plaintiff ’s Exhibit 111). He consulted with Counsel who after research and
analysis, concluded that, indeed all the plumbing work had not been awarded to Wheels and filed the within lawsuit on June 1,
2016. The Complaint and Motion for Preliminary Injunction was served on the School District on June 6, 2016.
As of June 6, 2016 the evidence developed at the hearing showed that little plumbing work had been done but there was

material on site valued at $125,000 for which Nello (NELLO) was paid in April 2016 (see Ex. 22, N.T. 597 - 601).
This matter then ultimately came on for hearing before me on October 18, 2016.

III. INJUNCTION STANDARDS
The standards for the grant of a Preliminary Injunction, as cited by Wheels are as follows:

1) That the relief requested is necessary to prevent immediate and irreparable harm which could not be remedied by
damages;

2) That greater injury would result by refusing such relief that by granting it;

3) That the injunction will restore the parties to the status quo as it existed prior to the wrongful conduct;

4) That the injunction is reasonably suited to abate such activity; and;

5) That the Petitioner’s right to relief is clear and the alleged wrong manifest.

Singzon v. Department Public Welfare, 436 A.2d 125 (Pa. 1981).

A sixth element has crept into the aforesaid 5 elements and that is the effect of the injunction on the public interest.
While not considered as an element for the grant of an injunction, laches is an equitable principle that should be considered.

According to Black’s Law Dictionary (8th Edition), laches is defined as follows:

Unreasonable delay in pursuing a Right or Claim – almost always an equitable one – in a way that prejudices the party
against whom relief is sought.

IV. THE HEARING
The issue developed at the hearing showed that this District and its consultants – Architect, Construction Manager, Landscape

Engineers and Solicitor – all believed that the Separation Act and the School Code permitted it to exclude the installation of water
lines, sanitary sewer lines and storm sewer lines from any contract awarded for plumbing work if said work was 5 feet or more
outside the building(s) to be built. Based on that assumption it awarded the aforesaid work to the general contractor, Nello.
The clear language of the two Acts makes no such distinction and the Chief Plumbing Inspector for Allegheny County, Andrew

Graese, testified all of the foregoing work is subject to the International Plumbing Code (IPC) and the Allegheny County Plumbing
Code and all such work must be done under a permit issued by the Plumbing Department of the Allegheny County Health
Department. The actual work must be done by a registered master plumber, journeymen plumber or apprentice plumber under
supervision. While he acknowledged a provision in the Plumbing Code dealing with “site work”, his testimony, as Chief Inspector,
was that any such work is “plumbing” and must be performed by a plumber and when inspected, the person who did the work must
have “plumbers papers”. (N.T. 35-70)
The record reflects that to become a “plumber”, one must undergo 4 years of academic and practical training, then work as an

“apprentice” under a “master plumber”; on completion of the apprenticeship, he then becomes a Journeyman Plumber. From
there, if the journeyman wants to become a master plumber so that he can employ other plumbers or develop a plumbing business,
he takes more training. See Plumbers Business Agent Bigley at N.T. 754-757.
A great deal of testimony was elicited on this “5 foot” concept. The Construction Manager, Engineer Betsy Kane, testified that

this 5 foot concept had its origin with certain construction developers and industry trade associations which developed this 5 foot
convention. From her testimony, I gathered that the purpose was to permit the less skilled work be done by laborers while the more
skilled be done by plumbers. To that end the terminology “site work” was developed and applied to this awarding of contracts
based on their dichotomy of skill. Others adopted this concept including the Pennsylvania Department of General Services which
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promulgated standards embracing these concepts of “5 feet outside the building” and “site work.” It also is clear that all the
professional consultants to the School District and its Solicitor fully embraced this burgeoning method of reducing costs on
projects. Thus the bid solicitations and the specifications all utilized these “5 foot” and “site work” concepts.
These concepts did not, however, make their way into the legislature and were not incorporated into the Separation Act or the

School Code or even approved as a state-wide standard for public bids. In this regard the International Plumbing Code had been
adopted by our legislature as the state-wide standard for plumbing work. Moreover, Hartman testified that in recent years he had
seen this “site work” language creep into specifications and that motivated this suit.
Thus, it became clear that while many embraced this 5 foot concept, nobody bothered to read the Statute!! Little evidence was

presented about how the 5 foot rule could be harmonized with the Separation Act on the School Code and the numerous witnesses
presented by the District testified about Wheels’ delay in objection and the adverse result any injunction would have on the work
already underway. However, none of the professionals, Architect, Engineers or Solicitor testified that they drew or reviewed the
plans and specifications; was aware of the separation requirements; explained why the law had not been followed.
The Laborers and the School District argued that I had no jurisdiction to hear this matter because of the existence of a Project

Labor Agreement (PLA). In essence, they asserted this dispute was a work jurisdiction dispute and must be resolved under the
PLA and its arbitration provisions because all participants in this matter had signed it – including Wheels.
When this argument was presented I was not impressed because “work jurisdiction” was ancillary to this dispute, if relevant at

all. Rather, the issue was whether the School District had abided by the law – both the Separation Act and the School Code. I did
not, and do not, believe a finding of “violation of the law” is within the scope of the Arbitrators power. Further Article IV, Section
3 of the PLA confers “absolute power” on the District to award contracts.
When the fundamental dispute is that the School District did not follow the law, the Courts are the only place that can be

resolved. I also note, that Michael Hartman, a resident of the School District could, and still can, file a tax payers’ suit which would
be wholly dehors the PLA. Thus Equity compels the decision that I made. see William Penn Parking Garage v. City of Pittsburgh,
346 A.2d 269 (1975) (Pa.). This point about a taxpayer suit was raised several times by counsel for the District. See N.T. 174, 175
and 184-186.

V. ANALYSIS
At the close of testimony and argument from all counsel, see N.T. 803 to 842 I found that the awarding of the bid was in

violation of the law and thus establishes irreparable harm (PUC v. Israel, 52 A.2d 317 (Pa 1947) and requiring the District to
observe the law serves the public interest (Phillips Brother v. Valley Forge Sewer Authority, 999 A.2d 652 (Cmwlth Crt, 2010).
The principal string to the bow of defense from the School District and Nello is Wheels waited too long to sue. To that end they

went on at length that Wheels could have objected to the bidding process long before the work actually began. Through several
witnesses they established the bidding schedule, the pre-bid conference, the opportunity for potential bidders to seek clarification,
and job meetings after the bids were awarded.
Further the work that had been awarded to Nello proceeded apace and as of the hearing, it (Nello) estimated the storm sewer

to be 50% finished and the sanitary sewer 35%. No figure was offered for the waterline (N.T. 385 – 388).
Extensive testimony was also offered as to the expense and delay that any re-bidding would cause. I did comment from the

bench that if I granted an injunction, I would not require any work to be re-done. Nevertheless, the adverse consequences that
would result from my granting an injunction were developed and the “sky is falling” defense went on at length.
I had also inquired when the work under the contract involved had begun. As noted above, no work had been done when the

Complaint was served and the only expenditure was $125,000 for pipe on site that could still be used after this issue was sorted
out. Nevertheless, work was not stopped and the School District rather than analyze and evaluate Wheels’ claim, just kept on
digging. Thus, I am not persuaded by the public interest arguments. The problem could have been nipped in the bud in June, 2016.
Further, progress charts showed the work had been somewhat accelerated (N.T. 115 – 117).
In addition, the project incurred a significant delay due to pyrite discovered in the old strip/deep mine and extensive and expen-

sive remediation was necessary.

Appellate authority under these two (2) acts is practically non-existent but the School District was able to locate Phillips
Brothers v. Valley Forge Sewer Authority, 999 A.2d 652 (Pa Cmwlth, 2010) that addressed a similar situation. The facts there, show
a much smaller project and a compressed timeline. In Valley Forge, the Commonwealth Court observed:

“by order dated October 5, 2009, the trial Court denied Phillip’s petition for preliminary injunction. The trial Court, while
tacitly agreeing with Phillips that the contract work contemplated by the Authority fell within the ambit of the Separation
Act, concluded that Philips was not entitled to an injunction”, Valley Forge, Supra, at 655. (emphasis supplied)

The Commonwealth Court also observed, however, that were it the trier of fact it might have viewed the evidence differently
and pointedly concluded “we also note that the public interest is served when Local County Agencies follow the laws of this
Commonwealth. The Court also noted:

When a statute sets forth specific conduct that is unlawful, a party need not establish irreparable harm. PA PUC v. Israel,
52 A.2d 317 (Pa Comwlth, 1947).

Based on the foregoing, I was satisfied that the elements for an injunction were present and I granted it on October 26, 2016.
Obviously, an appeal was taken on October 28, 2016.
That appeal generated a second chapter to this case in that the School District, via supersedeas continued the work that should

have been awarded to Wheels in violation of the law and contrary to the injunction. Wheels therefore filed a Motion to Vacate that
Automatic Supersedeas. I heard argument on that Motion on November 7, 2016 and denied it and scheduled a hearing for November
8, 2016 as to whether to hold the School District in contempt. The School District immediately filed an emergency motion with the
Commonwealth Court to stay that hearing which was granted and argument held on that motion on November 8, 2016.
The Commonwealth Court, per Judge Wojcik, after argument on November 8, 2016 issued an order on November 10, 2016

modifying the injunction but staying the disputed work – but vacating my direction that the work that should have been awarded
to Wheels, be so awarded and taken away from Nello and given to Wheels via change orders. This, to me, seemed the most
equitable way to handle a difficult situation, rather than simply enjoining the work and shutting it down – which is the result
of suspending paragraphs 10 (a) and 10 (c) of the injunction but leaving in place 10 (b) of the injunction which reads:
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“The School District is enjoined from permitting any continued work on the exterior plumbing, including the
installation of storm sewers, sanitary sewers and water service lines by the general construction prime contractor, on
its sub-contractor, Macsan, as of the date of this order.

The Commonwealth Court, in its November 10, 2016 order also found that the supersedeas issue is controlled by Rule of
Appellate Procedure 1736 (a) and (b) and the case of Rickert v. Latimore Township, 960 A.2d 912 (Cmwlth Ct, 2008) is apposite.
That case notes that such supersedeas can be set aside on Motion of the Appellee (Wheels) on a showing of 1) likelihood of
prevailing on the merits, 2) irreparable harm if relief is not granted and 3) removal of supersedeas will not substantially affect
other interested parties or adversely affect the public interest. Rickert v. Latimore Township, supra at 923.
Those very same standards governed the initial issuance of the injunction and they still do. Violation of the law is presumed

irreparable harm, that violation, which is clear, also supports the likelihood of success and the public intent is served by requiring
School Districts to obey the law, see Valley Forge. Thus my vacating the automatic stay was proper and I applied the foregoing
standards. Further, I was, and am correct, when I said from the bench that maintaining the supersedeas would render the injunc-
tion moot and such a result would be an absurd result, which the law does not countenance.
The order of November 10, 2016 also suggests that the injunction runs afoul of proper bidding standards and the requirement

that contracts be awarded to the lowest responsible bidder. This suggests that Judge Wojcik would void the entire project, on which
substantial work had been done in favor of a total re-bidding. In deed counsel for the District said a re-bid was the only kind of
injunction I could grant. See N.T. 812, lines 19 – 25.
The School District provided extensive evidence of the myriad of problems such an order would cause. I was impressed by those

arguments and felt a re-bid was unnecessary and inequitable and well beyond the legal admonition that equity should do the least
possible to grant relief. What I did order is more equitable, in as much as the contracts here were awarded properly; they just did
not properly allocate the plumbing work. Indeed, change orders in work of this magnitude are common and the very first applica-
tion for payment included a $674,971.00 change order (N.T. 387, 611 ). How disruptive could my solution be? However, such action
as Judge Wojcik may take, or that of a panel of the Commonwealth Court is controlling. Nello principle George Leasure further
testified that a $1.5 million change was order in the offing (N.T. 611). Interestingly, the District never suggested a re-bid.

VI. Matters Complained of on Appeal
After receipt of the appeal, I issued a 1925(b) Order asking for a Statement of Matters Complained of on Appeal and it responded

on November 21, 2016 listing 26 separate instances of my errors in the three (3) day proceeding which culminated in the injunction.
Nello adopted the District’s statement and the Laborers simply restated their position set forth in the hearing. Most of those
matters are addressed in the foregoing opinion. Much of them simply recite the standards for the issuance of an injunction and
assert that I didn’t follow then.
In respect to the 26 assignments of error Judge Aldisert of the Third Circuit has opined: “I have said in open court that when I

read an appellant’s brief that contains ten or twelve points, presumption arises that there is not merit to any of them. I do not say
that it is an irrebuttable presumption, but it is a presumption nevertheless that reduces the effectiveness of appellate advocacy”.
See Ruggero J. Aldisert, The Appellate Bar: Professional Responsibility and Professional Competence – A View From the Jaundiced
Eye of One Appellate Judge, 11 CAP. U.L. REV. 445, 458 (1982).
However, there are some assignments of error which I will address. They are 3(b), (o), (r), and (t). Exception 3(o) and 3(r) are

largely Ad hominem attacks on me consistent with the modern tendency to demonize anyone who does not agree with you. Further,
I understand that this is a very large project and the professionals involved have made a lot of money and will make more. If it is
found, as I have, that the law was not followed there will probably be repercussions. Thus the “scorched earth” approach in the
appeal, unseemly as it is. In this respect, after urging settlement on several occasions and after the close of testimony I said:

“If this cup could pass from me, I would be pleased, but if called upon to make a decision, I will, and let the devil take
the hind most.” (N.T. 802)

3(o) is simply a bold faced epithet of pre-judgment with no reference to anything. In paragraph 3(r) Counsel for the District
avers that I interrupted, confronted and prevented its presentation of competent evidence. As to 3(r) in the 21 years that I’ve been
on the bench, I have never accepted the “potted plant” theory of the Judges role, especially in an injunction proceeding where I
am required to make a ruling with respect to equitable relief. Early in my career I was impressed with an encomium directed to
the late, Honorable Judge Joseph M. Weis of both State and Federal Courts: “He doesn’t sit, he probes”. With respect to “barring
evidence” I did sustain the Motion in Limine of Wheels to bar an expert who was going to opine that the District had obeyed the
law. This was the ultimate issue and that expert was not even a lawyer. Hence he was barred. I refer back to my observation that
none of the consultants who created this project ever told me “why”.

The liet motif running through the case was articulated by me at page 194 of the transcript where I said “I am waiting for some-
one to tell me who and why was this five foot rule developed. Where does that come from?” I never got a straight answer to this.
The best was from District Project Manager, Engineer Betsy Kane who said it was just a “general consensus”. After discussing the
Construction Specification Institute (CSI) which seems to be the author of this concept, (N.T. 338 – 344) see especially on page 344,
at lines 19 through 24:

The Court: How did that get in there? Who decided this goes here, it doesn’t go there?

The Witness: (Engineer Kane) I think it just was a general consensus. I do not recall a specific conversation for the site
utilities.

On reading the Transcript of Kane’s testimony, it seems she is limiting herself to the plans for this project. My question was
much broader. I wanted someone, for the Defendants to attempt to harmonize their bids and specifications with the law. It never
happened, despite my “interruptions”. In this same vein, deference to what School Districts or other Commonwealth Agencies do
is a recognized rubric in the law but it cannot change the clear language of the Legislature. While counsel for the District charac-
terized Appellate Authority as a “void”, because there appears to be only one case, if there is a void it is most probably due to the
clear language of the law and the almost universal application of it.
As to 3(b) the reference there is to my effort, after the evidence was concluded, to· suggest that the parties attempt to settle

their differences and pointed out that “money” might solve the dispute (See N.T. 848). This was hardly a “finding”. Its inclusion
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demonstrates the scatter shot efforts to avoid this injunction at any cost. A similar objection appears at 3(z) where the District now
contends $25,000 is an inadequate bond. The District never objected to this, either at the time I set it (N.T. 849) or during the super-
sedeas arguments a few days later.
With respect to the District and Nello impugning my integrity, the Commonwealth Court might consider James Construction vs.

North Allegheny School District, 938 A.2d 474, Cmwlth. Ct. (Pa 2007), a case I heard in 2006 and which was appealed to the
Commonwealth Court. It has become a seminal case in construction matters. In rendering its erudite 25 page opinion, that court,
per Judge Simpson observed “the esteemed trial judge, the Honorable Timothy Patrick O’Reilly, exhibited noteworthy equanimity
and perspicuity in disposing of this complex litigation”.
Fidelity to the law, as written by the legislature, is a paramount duty of the Judge. I believe I was compelled by that fidelity to

act as I have done here.
The Court might also wish to consider the case of Borough of Wilkinsburg vs. Colella and Civil Service Commission of

Wilkinsburg Borough, 961 A.2d 265, Cmwlth. Ct. (Pa 2008), where the Borough in applying the conventional wisdom in job promo-
tions, ignored the clear language of the law. It had promoted a Fireman who did not have the highest score on the promotion test.
I read the law to require the applicant with the highest score be promoted. On appeal, my order was sustained. Further, and more
to the point the legislature in response to this opinion changed that law in 2014 to permit promotions to be made from a group of
3 candidates certified by the Civil Service Commission, not necessarily the highest scorer. See 8 Pa.C.S.A. Sec. 1188. Thus my inter-
pretation of legislation has been vindicated.
Also relevant is the recent case of Blackwell v. City of Pittsburgh, Cmwlth. Ct., Docket No. 599 CD 2016, where the City, in its

Treasurers Sale under 53 Pa.C.S.A. 27202 et seg. failed to include all liens against the property in the upset price. It failed to abide
by Section 27301 of that Act which required that the price set by the City must “be sufficient to pay all liens, etc”. In particular
the sale price was $5,000, but after purchase the buyer was told of a $28,000 lien for water rents. I therefore set aside the sale and
ordered a refund to the Buyer. The City appealed to Commonwealth Court but has recently discontinued its appeal.
In granting the injunction I considered all the Arguments presented but did not find them persuasive or requiring me to ignore

the plain language of the law. However, consistent with the standard that an injunction should do no more than is necessary, I used
a fine scalpel to excise only the offending parts of the award. To my mind that was the most equitable way for me to act given the
violation of both the Separation Act and the School Code.
However, the Commonwealth Court Opinion and Order is controlling and I will follow any remand.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: December 1, 2016

Corporate Air, LLC v.
David Larson

Contracts—Liquidated Damages

Following a jury trial, court denied post-trial motion claiming that court improperly invalidated liquidated damages provision.
Court determined that plaintiff ’s damages were easily ascertainable, rendering liquidated damages provision an impermissible
penalty. Court therefore instructed jury on plaintiff ’s duty to mitigate and allowed testimony concerning plaintiff ’s failure to mitigate.

No. AR 15-2160. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—April 13, 2017.

OPINION
Defendant David Larson, an experienced airplane pilot, began working for “NetJets” in 2008. In January of 2010, due to the

widespread decline in the economy, NetJets furloughed 495 of its 3,000 pilots. Mr. Larson was one of the furloughed pilots, but he
quickly found other employment as a pilot with Plaintiff Corporate Air, LLC. Throughout his approximately five years of employ-
ment with Corporate Air, Mr. Larson was subject to a “Training Agreement” that required him to pay to Corporate Air a portion
of his training expenses when his employment by Corporate Air ended.
Late in November of 2014 Mr. Larson informed Corporate Air that he was accepting a non-deferrable offer to return to employ-

ment with NetJets and that January 3, 2015 would be his last day of work with Corporate Air. On January 5, 2015 Corporate Air
sent Mr. Larson a letter demanding payment from him of $28,526.91 “for the cost of training, plus the travel expenses and your
training salary.” Corporate Air then filed the lawsuit initiating this proceeding, and I presided over the jury trial of the dispute that
culminated in the Jury determining that Mr. Larson breached the contract but that Corporate Air sustained no damages.
Following my denial of its motion for post-trial relief, Corporate Air appealed to the Superior Court of Pennsylvania. Corporate

Air alleges I made two errors. Corporate Air contends I made errors by denying its motion in limine to exclude evidence of
Mr. Larson’s offer to work part-time and by instructing the jury that corporate air had a duty to mitigate damages. See Statement
of Errors Complained of on Appeal. Below I will address these alleged errors in compliance with Pennsylvania Rule of Appellate
Procedure No. 1925(a).
Both alleged errors are premised on the Training Agreement containing a valid “liquidated damages” provision. Below is the

relevant portion of the Training Agreement:

This Agreement is made and entered into this 21st day of January 2013 by and between David Larson (“Employee”) and
Corporate Air, LLC (“CA”) as follows:

1. CA and employee agree that employee will receive flight training at FlightSafety for the Gulfstream 280 or other
similar aircraft during the period of January 28, 2013 through February 16, 2013. CA and employee agree that this train-
ing is valued at $47,400. CA also agrees to pay reasonable expenses related to the above training and other subsequent
training events attended by employee during the term of this agreement. Training expenses will include meals, hotel and
travel expenses and salary to the Employee for days in training at FlightSafety.
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2. Employee acknowledges that the above training provides a valuable benefit to him and will enhance his professional skills.

3. In consideration of CA’s agreement to provide the training, and to pay the salary and related expenses as set forth in
paragraph 1, the undersigned Employee agrees that he will continue to be employed for a period of three (3) years after
successfully completing the training.

4. In the event Employee terminates his employment with CA, or in the event CA terminates Employee for willful
misconduct within the three year period, the Employee agrees to pay to CA an amount described in paragraph 5 or 6
below. The amount to be paid is the replacement cost of training, but not less than the amount in paragraph 1, the full
amount of salary received by Employee during the training events, and the full amount of the expenses related to the
training events (in total referred to as the training reimbursement amount).

5. In the event Employee terminates his employment with CA, or in the event CA terminates Employee for willful
misconduct before the completion of twelve (12) months’ service, the Employee agrees to pay to CA the full training
reimbursement amount.

6. During the remaining twenty-four months of employment at CA, should Employee terminate his employment with
CA or should CA terminate Employee for willful misconduct, Employee shall be responsible to pay to CA the amount of
the above-referenced training reimbursement amount on a prorated amount as follows: An amount determined by
multiplying the training reimbursement amount times a fraction with a denominator of 36 and a numerator which will
start at 24. The numerator will be reduced by one (1) for each full month of service completed by Employee during the
remaining twenty-four months. As a result, the Employee will not owe Employer an amount upon the completion of his
36 months of service.

If the provisions specifying the amount Mr. Larson owes Corporate Air are valid, Corporate Air would have no duty to mitigate
damages and Mr. Larson’s unaccepted offer to work part-time for Corporate Air to eliminate its damages would be irrelevant. 
However, in Pennsylvania liquidated damages provisions are valid only in cases where “there is a difficulty in assessing the

harm that would be caused by a breach.” Pantuso Motors, Inc. v Corestates Bank, N.A., 568 Pa. 601, 609, 798 A.2d 1277, 1282 (2002),
citing Commonwealth v. Musser Forests, Inc., 394 Pa. 205, 212, 146 A.2d 714, 717 (1958). The reason for prohibiting liquidated dam-
ages provisions unless damages are difficult to assess is the policy against punishing the breaching party and against awarding the
other party any amount other than compensation for the breach. See Holt’s Cigar Co. v 222 Liberty Associates, 404 Pa. Super 578
at 586-588, 591 A.2d 743 at 747-748 (1991). The situation for Corporate Air’s damages assessment actually is the opposite of the
situation in which Pennsylvania law permits a liquidated damages provision. Corporate Air’s damages caused by a breach of the
Training Agreement are the training expenses it incurred1, and they are easy to ascertain. Therefore, the provisions in the Training
Agreement specifying the amount owed to corporate Air at the end of Mr. Larson’s employment are invalid, and my decisions
allowing testimony on Mr. Larson’s offer to work part-time and instructing the jury on the duty to mitigate damages were correct.

BY THE COURT:
/s/Hertzberg, J.

340B Management, LLC v.
Rx Blue Star Solutions, LLC, Pharmblue LLC,

Meir Sacks a/k/a Shim Sacks, and
Yaakov Sacks a/k/a Jake Sacks

Civil Procedure—Law of the Case

Following a jury trial, court denied post-trial motion based on pre-trial dismissal of breach of contract claim by prior judge
who had retired (Stanton Wettick, J.). Trial court found that coordinate jurisdiction rule required it to accept decision by
prior judge as law of the case because ruling was not clearly erroneous and there was no substantial change in evidence.

No. GD 12-012001. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—April 24, 2017.

OPINION
The U.S. Congress enacted Section 340B of the Public Health Services Act1 in 1992 to provide discounted drug prices to

hospitals and community health centers serving the poor. See Astra USA, Inc. v. Santa Clara County, Cal., 563 U.S. 110 (2011).
Drug manufacturers must provide the discounted drug prices to these hospitals and health centers in order to participate in
State Medicaid programs. Id. The hospitals and health centers serving the poor are permitted to contract with a pharmacy to
provide the drugs at the discounted prices.2

Brothers Shim Sacks and Jake Sacks owned the Evans City, Butler County mail order pharmacy Rx Blue Star Solutions, and
they believed the 340B Drug Pricing Program presented a new potential revenue source. In April of 2009, after meeting with Ira
Landsman, Shim and Jake engaged Ira to solicit health centers eligible for the 340B Drug Pricing Program to name Rx Blue Star
as their contract pharmacy. Ira had been successful as a certified public accountant, a securities trader and a real estate developer,
but he had no experience in pharmacy matters. However, he immersed himself in 340B Drug Pricing Program literature and
became very knowledgeable on the subject. With Shim and Jake agreeing Ira would receive fifty percent of Rx Blue Star’s net
profits from the 340B Program, in June of 2009 Ira obtained Rx Blue Star’s first contract with a 340B health center. Shim and Jake
then gave Ira the title of Chief Operating Officer of Rx Blue Star. Ira and Rx Blue Star also put their net profit splitting agreement
into writing, with Ira first forming 340B Management, LLC to receive his fifty percent as Rx Blue Star’s independent contractor.
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Ira worked diligently and obtained additional health centers to sign 340B contracts with Rx Blue Star, and gross revenue to
Rx Blue Star from the 340B Program grew dramatically to approximately $1.7 million in 2010, $6 million in 2011 and $17.7
million in 2012. Ira’s duties involved much more than soliciting health centers eligible for the 340B Drug Pricing Program. He
assisted the health centers in preparing extensive paperwork required from the health centers by the federal government, he
prepared monthly reports on prescriptions filled for each customer health center and he managed the relationships with all of
the customer health centers.
In approximately November of 2011 Shim asked a healthcare merger and acquisition advisor to search for assistance selling

Rx Blue Star for an asking price of $4.5 million. A potential purchaser then emerged, but the net profit sharing agreement with Ira
seemed to be a deal breaker. Jake and Shim then began to perpetrate an elaborate scam on their unsuspecting friend and business
associate, Ira. Shim bombarded Ira with a series of lies about civil proceedings and potential criminal charges against Rx Blue Star
that Shim said could ensnare Ira, its Chief Operating Officer. Around March 19, 2012, after Shim told Ira he could avoid this
impending legal crisis if he resigned, Ira in fact submitted his resignation as Chief Operating Officer of Rx Blue Star. In April of
2012, Pharmblue purchased Rx Blue Star and Pharmblue subsequently refused to honor the agreement between Rx Blue Star and
Ira’s 340B Management.
340B Management then initiated a lawsuit against Rx Blue Star, Pharmblue, Shim Sacks and Jake Sacks for, among other things,

fraud and breach of contract. Ira had regularly requested an accounting of Rx Blue Star’s net profits to determine his fifty
percent, but Jake and Shim never provided him this financial information. Instead, Rx Blue Star paid Ira’s 340B Management
$18,000 in 2010, $160,000 in 2011 and $65,000 in 2012 for a total of $243,000. The breach of contract claim was based on the
$243,000 that Rx Blue Star paid being far less than fifty percent of the net profits from the 340B Drug Pricing Program.
The Defendants made a motion for summary judgment on the breach of contract claim premised on the fifty percent of net

profit arrangement constituting an illegal kickback arrangement. The Honorable Judge R. Stanton Wettick, Jr. determined the
contract in fact constituted a felony under 42 United States Code Section 1320a-7b and dismissed the breach of contract claim. The
remaining claims were assigned to me for disposition by way of a jury trial. The Jury found that Shim Sacks defrauded 340B
Management and awarded it $35,000 in compensatory and $400,000 in punitive damages3. Following partial denial of its motion for
post-trial relief, 340B Management timely appealed to the Superior Court of Pennsylvania.
The concise statement of errors complained of on appeal pursuant to Pa. R.A.P. 1925 indicates two issues will be raised on

appeal. 340B Management first contends that Judge Wettick’s dismissal of the breach of contract claim was erroneous. Since Judge
Wettick has retired and no longer is a member of the Pennsylvania Judiciary, he will not be writing an opinion explaining his
decision. However, I believe his six page memorandum accompanying the order of court dated March 8, 2016 is adequate for
appellate review.
340B management also contends that I made an error by not granting its motion for a new trial on the breach of contract claim.

In Commonwealth v. Starr, the Pennsylvania Supreme Court extended the law of the case doctrine to include the coordinate
jurisdiction rule. 541 Pa. 564 at 577, 664 A.2d 1326 at 1333 (1995). The coordinate jurisdiction rule prevents me from overruling
Judge Wettick’s decision. 340B Management argues for application of the exceptions to the coordinate jurisdiction rule when “the
prior ruling was clearly erroneous and would create a manifest injustice if followed” or there was a substantial change in the
evidence following the previous Judge’s ruling. Bates v. Delaware County Prison Employees’ Independent Union, 150 A.3d 121,
127 (Cmwlth. Ct. 2016).
In addition to ruling the contract was illegal, Judge Wettick also dismissed 340B Management’s argument that the contract

should still be enforced because 340B Management was not equally as guilty (or not in pari delicto) as Rx Blue Star for entering
into the illegal contract. See Peyton v. Margiotti, 398 Pa. 86, 156 A.2d 865 (1959). Both decisions by Judge Wettick appear to me to
have been difficult to make, and I cannot say whether I would or would not have made the same decisions. However, the reasons
for the decisions are set forth in his memorandum and I do not find them “clearly erroneous.” In addition, abiding by Judge
Wettick’s decisions does not create a manifest injustice because delay by reason of any corrective resolution on appeal is not a
manifest injustice. See Bates at p. 130.
The substantial change in evidence described by 340B Management is trial testimony by Shim and Jake that they were

concerned with the legality of the contract but never told Ira of their concerns. While this may be additional evidence that Ira was
less guilty than Shim and Jake, Judge Wettick did not decide Ira was equally guilty. He instead decided that, even if Ira was less
guilty, the contract could not be enforced because it violated a federal statute (see Gramby v. Cobb, 422 A.2d 889, 892 (Pa. Super.
1980) and Rittenhouse v. Barclay White Inc., 625 A.2d 1208, 1211 (Pa. Super. 1993)) and the federal statute is not intended to
protect Ira (see City of Philadelphia v. Rosin’s Parking Lots, 358 Pa. 174, 56 A.2d 207 (1948). Since additional evidence that Shim
and Jake were more guilty than Ira would not effect Judge Wettick’s decision, it is not a substantial change in the evidence.
Since the coordinate jurisdiction rule prevented me from overruling Judge Wettick, I was correct in denying 340B

Management’s motion for a new trial on the breach of contract claim.

BY THE COURT:
/s/Hertzberg, J.

1 42 U.S.C. §256b
2 Until 2010, only a small number of pharmacies provide discounted drugs under the 3408 program. See 61 Fed. Reg. 43549-01,
1996 WL 475338 (August 23, 1996) and 75 Fed. Reg. 10272-01, 2010 WL 740899 (March 5, 2010).
3 There was an overwhelming amount of testimony and documentary evidence that Shim fraudulently induced Ira to resign as
RX Blue Star’s Chief Operating Officer, and Shim was unable to produce any evidence to the contrary.
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Commonwealth of Pennsylvania v.
Megan Batykefer

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Void for Vagueness—Sex with a Student who was 18

Institutional Sexual Assault statute does not criminalize constitutionally protected conduct, so is not overbroad.

No. CC 201500182. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 5, 2017.

OPINION
PROCEDURAL HISTORY

Appellant, Megan Batykefer, was charged by criminal information (CC 201500182) with one count of institutional sexual
assault.1

On August 6, 2015, Appellant appeared before the Trial Court for a stipulated nonjury trial. The Trial Court took the matter
under advisement. On August 13, 2015, the Trial Court found her guilty, and in conjunction with that filed an Opinion and Order
of Court regarding Appellant’s challenge to the constitutionality of 18 Pa. C.S. § 3124.2(a.2)(1).

On November 10, 2015, Appellant was sentenced by the Trial Court to eight to twenty-three months incarceration, followed by
three years of probation. As a result of Appellant’s conviction, she was also required to register as a sex offender under SORNA
for twenty-five years.

On November 20, 2015 and December 21, 2015, Appellant filed post-sentence motions to reconsider, which were denied by the
Trial Court on March 15, 2016.

Appellant filed a timely notice of appeal on April 12, 2016. The Superior Court dismissed Appellant’s appeal on June 3, 2016,
but reinstated Appellant’s appeal on June 20, 2016. Following several petitions for extension of time, Appellant filed her Concise
Statement of Errors on November 15, 2016.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are presented below exactly as Appellant presented them (in a

“bulleted” format):

• The evidence was insufficient as a matter of law to prove Ms. Batykefer was guilty of Sexual Intercourse with a
Student, pursuant to 18 Pa. C.S. § 3124.2(a)(21).

• The trial court erred as a matter of law in determining that 18 Pa.C.S.A. § 3124.2(a.2)(1) relating to institutional
sexual assault is enforceable and not unconstitutionally vague.

• The trial court erred as a matter of law [in] determining that 18 Pa.C.S.A. § 3124.2(a.2)(1) relating to institutional
sexual assault is enforceable and not unconstitutionally overbroad upon a basis that it punishes a substantial amount
of conduct protected by the United States and Pennsylvania Constitutions.

• 18 Pa. C.S. § 3124.2(a)(21) is overly broad and in violation of the 14th Amendment because it aims to criminalize and
prohibit lawful sexual conduct between two adults who consented.

• That activity of adults engaging in consensual sexual relations is a fundamental right protected by the Due Process
Clause of the Fourteenth Amendment of the United States Constitution.

• The activity of adults to engage in a consensual relationship is a fundamental right protected by Article 1, Section 9
of the Pennsylvania Constitution.

• The Trial Court erred in denying the Supplemental Post-Sentence Motion to modify the Petitioner’s sentence and
impose a shorter period of incarceration.

• The sentence imposed is excessive and unjustly harsh under the circumstances.

FINDINGS OF FACT
In 2014, Appellant was employed as a rowing coach at North Allegheny High School, in Wexford, Allegheny County. The male

victim was a senior at that high school, and a member of the rowing team. Appellant and the victim engaged in sexual intercourse
multiple times from April through June of 2014. These encounters occurred after the victim turned eighteen, but before he
graduated from high school on June 13, 2014.2

DISCUSSION
Appellant raises seven unnumbered “bulleted” claims in her Concise Statement. For the clarity of analysis and convenience of

all parties, the Trial Court has numbered Appellant’s arguments, and consolidated those claims that are properly considered
together. Furthermore, while Appellant cites both 18 Pa. C.S. § 3124.2(a)(21) and 18 Pa.C.S.A. § 3124.2(a.2)(1), the Trial Court
assumes that Appellant at all times meant to cite to 18 Pa. C.S. § 3124.2(a.2)(1) when referencing institutional sexual assault of a
student, as that is the section of the penal statute under which Appellant was charged and convicted.

I.
Appellant alleges in her first claim that the evidence was insufficient to sustain Appellant’s conviction at 18 Pa. C.S. § 3124.2

(a.2)(1). This claim is without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted
at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
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fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe
all, part or none of the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). The subsection with which Appellant was charged defines institutional
sexual assault as follows:

[A] person who is a volunteer or an employee of a school or any other person who has direct contact with a student at
a school commits a felony of the third degree when he engages in sexual intercourse, deviate sexual intercourse or
indecent contact with a student of the school.

18 Pa. C.S. 3124.2(a.2)(1).

Notably, Appellant has failed to state which element was not proven beyond a reasonable doubt. Nonetheless, it is apparent from
the record that the evidence established beyond a reasonable doubt that Appellant’s conduct constituted institutional sexual
assault. The statute defines the term “employee” as:

An independent contractor who has a contract with a school for the purpose of performing a service for the school, a
coach, an athletic trainer, a coach hired as an independent contractor by the Pennsylvania Interscholastic Athletic
Association or an athletic trainer hired as an independent contractor by the Pennsylvania Interscholastic Athletic
Association.

18 PA. C.S. § 3124.2(a.2)(2)(ii)(A)(II). The definition of “employee” clearly encompasses Appellant’s position as a contracted
rowing coach at North Allegheny High School, and thus Appellant was subject to the prohibitions proscribed therein. While
“student” is not defined by the statute, there is no question that the victim in this case was a student at North Allegheny High
School when the sexual relationship between Appellant and the victim began. Finally, both Appellant and the victim acknowledged
that they were involved in a sexual relationship. Thus, the evidence was sufficient to establish that Appellant committed institu-
tional sexual assault. See 18 Pa. C.S. 3124.2(a.2)(1).

Appellant’s claim is without merit.

II.
In Appellant’s second, third, fourth, fifth, and sixth bulleted claims, Appellant challenges the constitutionality of 18 Pa. C.S.

§ 3124.2(a.2)(1). Specifically, Appellant alleges that 18 Pa. C.S. § 3124.2(a.2)(1) is: (A) unconstitutionally vague; and (B) unconsti-
tutionally overbroad because it criminalizes conduct which is protected as a fundamental right by the Pennsylvania and United
States constitutions, namely lawful sexual conduct between two consenting adults. The Trial Court discussed these claims at length
in its Opinion and Order of Court, August 13, 2015, and incorporates that by reference for present purposes.

The Pennsylvania Supreme Court has stated the standard for analyzing the constitutionality of criminal statutes as follows:

[W]e begin our analysis by recognizing that there is a strong presumption in the law that legislative enactments do
not violate the constitution. Moreover, there is a heavy burden of persuasion upon one who challenges the consti-
tutionality of a statute. As a matter of statutory construction, we presume the General Assembly does not intend to
violate the Constitution of the United States or of this Commonwealth. A statute will not be declared unconstitu-
tional unless it clearly, palpably, and plainly violates the Constitution; all doubts are to be resolved in favor of a
finding of constitutionality.

Commonwealth v. Mayfield, 832 A.2d 418, 421 (Pa. 2003) (citations and quotations omitted) (discussing the constitutionality of
18 Pa. C.S. § 3124.2(a); sexual relations between Department of Corrections employees and inmates).

A.
Appellant first claims that the statute is unconstitutionally vague. The standard for reviewing a criminal statute for unconsti-

tutional vagueness is well settled:

[T]he terms of a penal statute creating a new offense must be sufficiently explicit to inform those who are subject to
it what conduct on their part will render them liable to its penalties…. [A] statute which either forbids or requires the
doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning and differ
as to its application violates the essential of due process of law. The void-for-vagueness doctrine requires that a penal
statute define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement. Due process is
satisfied if the statute provides reasonable standards by which a person may gauge his future conduct.

Commonwealth v. Mayfield, 832 A.2d 418, 422 (Pa. 2003) (citations and quotations omitted).

The subsection with which Appellant was charged defines institutional sexual assault as follows:

[A] person who is a volunteer or an employee of a school or any other person who has direct contact with a student at
a school commits a felony of the third degree when he engages in sexual intercourse, deviate sexual intercourse or
indecent contact with a student of the school.

18 Pa. C.S. § 3124.2(a.2)(1).

The statute defines the term “employee” as:

An independent contractor who has a contract with a school for the purpose of performing a service for the school, a
coach, an athletic trainer, a coach hired as an independent contractor by the Pennsylvania Interscholastic Athletic
Association or an athletic trainer hired as an independent contractor by the Pennsylvania Interscholastic Athletic
Association.
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18 Pa. C.S. § 3124.2(a.2)(2)(ii)(A)(II).

The definition of “employee” clearly encompasses Appellant’s position as a contracted rowing coach at North Allegheny High
School, and thus Appellant was an “employee” for purposes of the statute. While “student” is not defined by the statute, the plain
meaning of that term clearly encompasses individuals in twelfth grade attending high school, and thus the victim was a “student”
for purposes of the statute. The statute does not require that the student be a minor, but rather proscribes sexual relations between
an employee of a school and a student of the school. The statute is not vague, but rather clearly sets forth the persons prohibited
from engaging in sexual activity with any student at a school. Thus, an ordinary person could understand what conduct was
prohibited by the statute.

Simply put, as applied to Appellant’s circumstance and conduct, the statute could not be clearer, and the Trial Court properly
found that the statute was not unconstitutionally vague. See Mayfield, 832 A.2d at 422-423 (institutional sexual assault statute clearly
prohibited defendant’s conduct even though “employee” and “inmate” were undefined in that subsection as county corrections
officer was unquestionably an employee and the victims were unquestionably inmates at the time of the sexual relations).

Appellant’s claim is without merit.

B.
Appellant next challenges the statute as unconstitutionally overbroad because it criminalizes an activity protected by the

Pennsylvania and United States constitutions as a fundamental right. The standard for reviewing a criminal statute for unconsti-
tutional overbreadth is well settled:

A statute is overbroad if by its reach it punishes a substantial amount of constitutionally-protected conduct. If the
overbreadth of the statute is substantial, judged in relation to its legitimate sweep, it may not be enforced against
anyone until it is narrowed to reach only unprotected activity. The function of overbreadth adjudication, however,
attenuates as the prohibited behavior moves from pure speech towards conduct, where the conduct falls within the
scope of otherwise valid criminal laws that reflect legitimate state interests.

Mayfield, 832 A.2d at 425. The statute criminalizing institutional sexual assault does not implicate First Amendment concerns, and
thus a claim that the statute is overbroad will only be addressed as applied to Appellant’s conduct. Mayfield, 832 A.2d at 424-425.
A statute will be considered overbroad where the statute authorizes the punishment of constitutionally protected conduct.
Commonwealth v. Kitchen, 814 A.2d 209, 212-213 (Pa. Super. 2002) (discussing the constitutionality of 18 Pa. C.S. §§ 6312(b) and
(d) where defendant took nude photographs of his sixteen-year-old girlfriend).

While the United States Supreme Court has held that there is a due process right of consenting adults to engage in private
sexual conduct free from governmental interference, that case specifically did “not involve persons who might be injured or
coerced or who are situated in relationships where consent might not easily be refused.” Lawrence v. Texas, 539 U.S. 558, 578
(2003). Just as sexual contact between correctional staff and inmates is not constitutionally protected because it is “rife with the
possibility of coercion, both subtle and overt,” the relationship between a high school coach and a student who is also on the team
that the coach oversees is similarly rife with influence of position and age disparity. Mayfield, 832 A.2d at 425-426.

As such, there is no constitutional protection for school employees to engage in sexual relations with their students. While the
victim acknowledges that it was a consensual sexual relationship, the purpose of the statute is to protect students from such undue
and coercive influence. The clear design and overriding purpose of this statute is the protection of the student and the school
environment. The protective purpose entirely removes from the student, because of age (immaturity) and circumstance, the
decision making component of sexual contact. The statute appropriately places that responsibility entirely and squarely on the
shoulders of the person, who by maturity and professional position, is responsible for avoiding such activity.

Accordingly, Appellant’s conduct here is not constitutionally protected, and the statute is not overbroad. Mayfield, 832 A.2d at
425-426; see also Kitchen, 814 A.2d at 213 (finding consent irrelevant in child pornography case where defendant took nude
photographs of sixteen-year-old girlfriend given that the child pornography statute is protective in purpose).

Appellant’s claim is without merit.

III.
Appellant alleges in her final claim that the Trial Court erred in denying Appellant’s post-sentence motion to modify her

sentence because her sentence is excessive and “unjustly harsh under the circumstances.” A defendant challenging the discre-
tionary aspects of her sentence must satisfy a four-part test in order to invoke the Superior Court’s jurisdiction to review the claim:

(1) whether appellant has filed a timely notice of appeal; (2) whether the issue was properly preserved at sentencing
or in a motion to reconsider and modify sentence; (3) whether appellant’s brief has a fatal defect; and (4) whether
there is a substantial question that the sentence appealed from is not appropriate under the Sentencing Code.

Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010) (quotations and citations omitted). Notably, Appellant has failed to
state how her sentence is excessive. Moreover, Appellant failed to preserve her discretionary sentencing claim. Appellant filed
three post sentence motions: two on November 20, 2015, and one on December 21, 2015. Appellant failed to seek a reduction in her
sentence or challenge her sentence in any of these motions. Following the third post sentence motion, Appellant did not file any
additional supplemental post sentence motions raising any sentencing claims, and the Trial Court denied Appellant’s post sentence
motions (regarding the weight of the evidence and the constitutionality of the statute) on March 15, 2016. As such, Appellant failed
to preserve this claim, and Appellant’s sentencing claim is waived.3

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 5, 2017

1 18 Pa. C.S. § 3124.2(a.2)(1).
2 At Appellant’s nonjury trial, there was no dispute regarding the conduct involved, and Appellant acknowledged that she engaged
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in consensual sexual activity with the male victim multiple times during April, May, and June of 2014. The sole basis for her
requesting an acquittal was premised on the alleged unconstitutionality of the statute under which she was charged.
3 Even if the Superior Court were to address Appellant’s claim, it is clear that her sentence was not excessive or unjustly harsh.
Prior to sentencing Appellant, the Trial Court considered the guidelines, Appellant’s pre-sentence report, including her mental
health history, and statements made on her behalf, and fashioned a sentence accordingly. Sentencing Transcript, November 10,
2015, pp. 12-15. The guidelines specifically were: probation in the mitigated range, three to twelve months incarceration in
the standard range, and eighteen months in the aggravated range. The statutory limits were forty two to eighty four months
incarceration. Appellant’s sentence of eight to twenty three months incarceration, followed by three years probation, was
within the guidelines.

Commonwealth of Pennsylvania v.
Regis Seskey

Commonwealth Appeal—Sentencing (Legality) Sentencing (Discretionary Aspects)—Homicide

Must every juvenile with a homicide conviction be sentenced to life in prison?

No. CC 1992-13783. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.

OPINION
This is the second appeal from the government after the Court conducted a Miller/Montgomery sentencing proceeding and

announced its decision on November 16, 2016.1 The Court felt a sentence of 13 to 26 years followed by 5 years of probation was a
reasonable sentence.

The Commonwealth disagrees. Its position is one of legality and discretion being abused. The government feels Mr. Seskey’s
maximum sentence must be life in prison. Statement of Errors, ¶ 2(a) (Dec. 6, 2016).2 Its second argument is very much tied to the
first. One might even say it is the same argument but just packaged in a different way. The government says this Court abused
its discretion when it imposed its 13 to 26 year sentence followed by 5 years of probation for it “will not give [Mr. Seskey] the
structured environment that” he needs. Statement of Errors, ¶ 2(b) (Dec. 6, 2016).

The government’s primary argument concerns the legality of the sentence. According to the government, every
Miller/Montgomery resentencing must have a maximum of life in prison as the back end number. Support for its position comes
exclusively from our Supreme Court’s decision in Commonwealth v. Batts, 66 A.3d 286 (Pa. 2013).3

Batts is a first degree murder case as is the present matter. From this congruency, the government argues that any sentence
following Miller/Montgomery must have “life” as the maximum sentence. By virtue of the sentence imposed here, the Court
disagrees. Strip Miller and Montgomery to its core and you reach the same conclusion – Mr. Seskey was entitled to an individualized
sentence. The individual aspect does not just deal with the minimum sentence but it also contemplates the back-end number. “A
sentencing practice that results in every juvenile’s sentence with a maximum term of life, …, does not reflect individualized
sentencing.” Songster v. Beard, CV 04-5916 (E.D.Pa. Aug. 17, 2016). “Placing the decision with the Parole Board, with its limited
resources and lack of sentencing expertise, is not a substitute for a judicially imposed sentence. Passing off the ultimate decision
to the Parole Board in every case reflects an abdication of judicial responsibility and ignores the Miller mandate.” Id., at pg. 5. As
made clear in Montgomery, a life sentence for a juvenile should be a rare occurrence and only after the government shows the
person is permanently incorrigible or irreparably corrupt. Montgomery, 136 S.Ct. at 734. Considering the government’s evidence
did not show Mr. Seskey satisfying either of those standards, the sentencing court “must impose a maximum sentence less than life
to reflect that finding”. Songster, at pg. 6. This Court did just that.

There are other contributing reasons as to why the sentence was selected. These reasons are set forth in the Songster opinion
and will be referenced here. Despite it not being a binding precedent, its analysis strikes me as being reasonable and I am influ-
enced by it. The statue which applied to Mr. Seskey’s sentencing has been declared unconstitutional. Our Legislature’s response
was to look forward and not back. By its own admission, 18 Pa.C.S.A. § 1102.1(a) only applies to those individuals convicted after
June 24, 2012. Mr. Seskey was sentenced in March, 1994 for an October, 1992 homicide. As such, “there is no statutory sentencing
scheme that applies to those juveniles who were convicted of first degree murder prior to June 25, 2012.” Songster, at pg. 6. An
important point here is that only the Legislature can establish the penalty for a crime. 18 Pa.C.S.A. § 107(b). Given the
“Pennsylvania dilemma” as described in Songster, this Court provided Mr. Seskey the individualized sentencing hearing, includ-
ing the establishment of a maximum sentence less than life, which has long been a hallmark of Pennsylvania sentencing practice.

The government’s second argument is a reworking of the first but now it says the sentencing imposed will not provide the
necessary structure that Mr. Seskey needs. When his sentence was pronounced, Mr. Seskey had about 22 months before he would
reach his maximum date. The Court felt then, as it does now, that Mr. Seskey will need the services the DOC provides prisoners as
they near their release date. That is why the sentence was not for time served. In addition, his 5 years of community supervision
will not be without support. The family support Mr. Seskey has was quite impactful. Unlike many others leaving an extended stay
in a D.O.C. facility, he has a place to stay and it is a nice place by many standards. He has salt-of-the-earth people in place to help
him deal with whatever issue may arise. The time frame left to serve his maximum of 26 years followed by the 5 years of commu-
nity supervision was a sufficient but not greater than necessary component to his sentence.

Our Department of Court Records shall now forward the certified record to the Superior Court of Pennsylvania.

BY THE COURT:
/s/Williams, J.

1 The government’s first effort tripped getting out of the starting blocks. On November 22nd, the government filed a Notice of
Appeal. However, 5 days earlier, Mr. Seskey had sought post-sentence relief. As this Court set forth in a December 5th order, the
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pendency of Seskey’s PSM made the government’s NOA in violation of our Rules of Criminal Procedure. Perhaps, in recognition
of that conclusion, the government filed the current NOA. It was docketed just 24 hours after the court’s December 5th order
denying the post-sentence motions was filed.

During the preparation of this opinion, the government filed a Praecipe to Discontinue Appeal and on December 12th, the
Superior Court granted the government’s request. See, 1783 WDA 2016.
2 The Statement of Errors was docketed at 9:40 a.m. on December 6th. Obviously, this SOE was meant for the first government
appeal. The Court will use it as the government’s SOE for this second appeal.
3 There was an unpublished memorandum decision from our Superior Court before this 2013 decision from our Supreme Court.
The Superior Court decision, Commonwealth v. Batts, 974 A.2d 1175 (Pa. Super. 2009), is referred to as “Batts I”. The Supreme
Court decision from 2013 is referred to as “Batts II”. After the case returned to the common pleas court, “Batts III” was generated
by our Superior Court at Commonwealth v. Batts, 125 A.3d 33 (Pa. Super. 2015), appeal granted in part, 135 A.3d 176 (Pa. 2016).
On December 7, 2016, oral argument was heard before our state Supreme Court. The anticipated opinion will likely carry the label
of “Batts IV”.

Commonwealth of Pennsylvania v.
James Hart*

Criminal Appeal—SORNA—Ineffective Assistance of Counsel—Nolo Plea Withdrawal—Waiver of PCRA Relief—Invasion of Privacy

As SORNA registration is a collateral consequence of conviction, there is not requirement to discuss registration prior to plea.

No. CC 201510022. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 17, 2017.

OPINION
PROCEDURAL HISTORY

Appellant, James Hart, was charged by criminal information (CC 201510022) with one count of invasion of privacy.1

On June 1, 2016, Appellant pled nolo contendere to one count of invasion of privacy, and was sentenced that same day to one
year probation.

On June 9, 2016, Appellant filed a motion to withdraw his plea, which the Trial Court denied on June 21, 2016. 
On July 19, 2016, Appellant filed a motion to reconsider his motion to withdraw his plea, which the Trial Court denied on July

25, 2016. 
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are presented below exactly as Appellant presented them:

1. This Court erred when:

(i) the Defendant was allowed to enter a plea of nolo contendre that was not knowing, voluntary and intelligent because
he was not advised by his attorney, the Court, the attorney for the Commonwealth or the Allegheny County Probation
Department in advance of his plea or sentencing, or at that the time of his sentencing, that Invasion of Privacy ((18
Pa.C.S. § 7501.1) (“IOP”)) is a Sex Offender Registration and Notification Act (“SORNA”) offense;

(ii) it denied the Defendant’s Post-Sentence Motion to Withdraw Nolo Contendre Plea and his Motion to Reconsider,
in circumstances where there was a fundamental breakdown in the customary practices and procedures of the
Allegheny County Court of Common Pleas that resulted in a due process violation because the Defendant entered a
plea without first being advised: (a) that IOP was an offense mandating SORNA registration; (b) the incidents of
registration under SORNA; and, (c) the length of time for which he would be required to register under SORNA;

2. The Defendant further alleges that Defendant’s plea counsel provided ineffective assistance of counsel by failing to
advise him that IOP was a SORNA offense.[FN1]

[FN1: Due to the relatively short sentence imposed on Defendant (12 months’ probation), Defendant believes by the
time his direct appeal is decided, this Court would lack jurisdiction to consider claims under the PCRA because
Defendant will no longer be under sentence. Accordingly, Defendant is seeking unitary review of this claim pursuant
to Commonwealth v. Baker, 72 A.3d 652 (Pa. Super. 2013), having waived any right to seek collateral review in
exchange for the ability to pursue this record-based claim of ineffective assistance on direct appeal. See Praecipe and
Defendant’s Waiver of Right to Post-Conviction Relief Act Review filed on August 15, 2016.

FINDINGS OF FACT
In May 2015, Appellant resided with his wife, M.H., their son, and his nineteen-year-old stepdaughter, M.L., in O’Hara

Township, Allegheny County. On May 26, 2015, at approximately 5:00 A.M., M.L. took a shower and entered her second floor
bedroom wearing only a towel. She closed the bedroom door and removed the towel. As she stood nude in her bedroom, she noticed
a shadow out of the corner of her eye by the window. When she approached the window, she saw Appellant climbing down a
ladder that was outside her bedroom window. M.L. knocked on the window, but Appellant continued to climb down the ladder and
walk towards the front of the house.

M.L. quickly dressed, ran to her mother’s bedroom, and explained to her mother what had happened. Her mother immediately
confronted Appellant about the incident, to which Appellant replied, “I don’t know what I was doing, I’m very sorry.” Appellant
apologized several more times, and offered to pay for anything M.L. wanted, including an apartment for M.L. M.H. told Appellant
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that their relationship was over, and made him leave the residence.
M.L. proceeded to her nursing school classes for the day, and at approximately 8:45 P.M., went to the O’Hara Township police

station and filed a report against Appellant. Appellant was subsequently arrested and charged as noted hereinabove.2

DISCUSSION
I.

Appellant alleges in his first claim that the Trial Court erred when it allowed Appellant to enter a plea of nolo contendere that
was not knowing, intelligent, or voluntary. This claim is without merit.

Here, Appellant pled no contest to one count of invasion of privacy and was sentenced on the same date to a negotiated term
of one year probation. At that time the collateral consequences of his plea, including registration under the Sex Offender
Registration Notification Act (“SORNA”), were not discussed. Appellant was subsequently notified by the probation office that he
was required to register under SORNA as a consequence of his conviction. Appellant claims that his plea was not knowing, intel-
ligent, or voluntary because he was not informed that his no contest plea would subject him to the registration requirements of
SORNA.

Initially, it must be noted that a plea of nolo contendere is treated the same as a guilty plea for purposes of determining whether
the plea was knowing, intelligent, and voluntary. Commonwealth v. Boatwright, 590 A.2d 15, 19 (Pa. Super. 1991). A valid plea
colloquy must cover the nature of the charges, the factual basis of the plea, the defendant’s right to a jury trial, the presumption
of innocence, the sentencing ranges for all charges, and the sentencing court’s discretion to deviate from any recommended
sentence. Commonwealth v. Reid, 117 A.3d 777, 782–783 (Pa. Super. 2015). The law presumes that a defendant who enters a plea
is aware of what he is doing, and bears the burden of proving that the plea was not knowing, intelligent, and voluntary. Reid, 117
A.3d at 782–783. A defendant does not need to be pleased with the outcome of his decision to plead; rather, what is required is that
the decision to plead be knowingly, intelligently, and voluntarily made. Reid, 117 A.3d at 782–783.

Here, Appellant completed an extensive written colloquy, as well as an on-the-record oral colloquy. Those colloquies
exhaustively covered all matters required by law. (P.T. 9-13). Reid, 117 A.3d at 782–783. SORNA registration is not considered
a criminal punishment, but is rather a collateral consequence of a defendant’s plea to certain, enumerated offenses, and is not
an area subject to mandated discussion at the time of entry of a plea. See Commonwealth v. Leidig, 956 A.2d 399, 406 (Pa.
2008); Commonwealth v. Benner, 853 A.2d 1068, 1070 (Pa. Super. 2004). Failure to advise a defendant of the SORNA registration
requirement will not invalidate a defendant’s plea. Benner, 853 A.2d at 1071. While Appellant was not advised of this collateral
consequence of his plea, that does not render his otherwise valid plea unknowing, unintelligent, or involuntary. See Benner,
853 A.2d at 1071 (SORNA registration is a collateral consequence of plea and failure to advise defendant of consequence does
not invalidate plea).

The record here clearly establishes that Appellant entered a knowing, intelligent, and voluntary plea and thus Appellant’s claim
is without merit.

II.
Appellant alleges in his second claim that the Trial Court erred when it denied Appellant’s motion to withdraw his plea, and

motion to reconsider his motion to withdraw his plea. This claim is without merit.
The standard of review for the withdrawal of a plea of nolo contendere is the same as for a withdrawal of a guilty plea.

Commonwealth v. Lewis, 791 A.2d 1227, 1230-1231 (Pa. Super. 2002). The court may grant a motion to withdraw a plea after
sentencing if the defendant proves “manifest injustice” through an involuntary, unknowing, or unintelligent plea. Commonwealth
v. Pollard, 832 A.2d 517, 522 (Pa. Super. 2003).

To avoid manifest injustice, the trial court conducts a written and/or oral colloquy to ensure the defendant understands the
consequences of the plea, including the range of possible sentences, the presumption of innocence, and the right to trial. Pollard,
832 A.2d at 522-523; Commonwealth v Rush, 909 A.2d 805, 810 (Pa. Super. 2006) (completion of written and oral colloquy by the
defendant indicated a voluntary guilty plea). Similarly, the voluntary nature of a plea can be inferred from the defendant’s
benefit in accepting a plea bargain. Pollard, A.2d at 524; see also Commonwealth v. Shekerko, 639 A.2d 810, 814 (Pa. Super. 1994)
(voluntary nature of plea must be determined based on totality of circumstances).

Appellant argues that “there was a fundamental breakdown in the customary practices and procedures of the Allegheny County
Court of Common Pleas that resulted in a due process violation because the Defendant entered a plea without first being advised:
(a) that invasion of privacy was an offense mandating SORNA registration; (b) the incidents of registration under SORNA; and,
(c) the length of time for which he would be required to register under SORNA.” Concise Statement of Matters Complained of on
Appeal. As discussed hereinabove, Appellant entered into a knowing, intelligent, and voluntary plea, regardless of the fact that he
was not specifically apprised of the collateral consequence of SORNA registration. See supra, pp. 5-7. Contrary to Appellant’s
assertions, the Pennsylvania Supreme Court has specifically held “a defendant is not entitled to withdraw a plea if the trial court
fails to inform, or even misinforms the defendant regarding the [sex offender] registration requirements.” Leidig, 956 A.2d at 400.
As such, the Trial Court did not err in denying Appellant’s motion to withdraw his plea, and motion to reconsider.

Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that trial counsel was ineffective for failing to advise Appellant that invasion of privacy was

a SORNA offense. This claim is without merit.

Absent extraordinary circumstances, ineffective assistance of counsel claims should be deferred for review under the Post
Conviction Relief Act, and not on direct appeal. Commonwealth v. Holmes, 79 A.3d 562, 576 (Pa. 2013). The Pennsylvania Supreme
Court granted two limited exceptions to this rule:

We recognize two exceptions, however, both falling within the discretion of the trial judge. First, we appreciate that there
may be extraordinary circumstances where a discrete claim (or claims) of trial counsel ineffectiveness is apparent from
the record and meritorious to the extent that immediate consideration best serves the interests of justice; and we hold
that trial courts retain their discretion to entertain such claims.

[…]
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Second, with respect to other cases and claims, including cases such as Bomar and the matter sub judice, where the
defendant seeks to litigate multiple or prolix claims of counsel ineffectiveness, including non-record-based claims, on
post-verdict motions and direct appeal, we repose discretion in the trial courts to entertain such claims, but only if
(1) there is good cause shown, and (2) the unitary review so indulged is preceded by the defendant’s knowing and express
waiver of his entitlement to seek PCRA review from his conviction and sentence, including an express recognition that
the waiver subjects further collateral review to the time and serial petition restrictions of the PCRA. In other words, we
adopt a paradigm whereby unitary review may be available in such cases only to the extent that it advances (and
exhausts) PCRA review in time; unlike the so-called Bomar exception, unitary review would not be made available as an
accelerated, extra round of collateral attack as of right.

Holmes, 79 A.3d at 563-564 (citations and quotations omitted). Applying the Holmes standard, Appellant has expressly waived his
right to PCRA review, and has demonstrated procedural good cause in raising the claim on appeal, rather than waiting to file it as
a PCRA claim, given that he was only sentenced to one year of probation. Commonwealth v. Burno, 94 A.3d 956, 971 (2014) (in
assessing whether a defendant has demonstrated good cause, the court should consider the short length of a defendant’s
sentence, and the effect of that on his realistic prospect of being able to pursue the same ineffective assistance of counsel claim
under the PCRA). Here, the Trial Court finds unitary review appropriate to expedite the disposition of Appellant’s ineffective
assistance of counsel claim.

The standard of review for ineffective assistance of counsel claims is well settled:

Counsel is presumed effective, and the appellant has the burden of proving otherwise. Appellant establishes ineffective-
ness of counsel with a demonstration that: (1) the underlying claim is of arguable merit; (2) counsel’s action or inaction
was not grounded on any reasonable basis designed to effectuate Appellant’s interest; and (3) there is a reasonable prob-
ability that the act or omission prejudiced Appellant in such a way that the outcome of the proceeding would have been
different. If the issue underlying the charge of ineffectiveness is not of arguable merit, counsel will not be deemed
ineffective for failing to pursue a meritless issue. Also, if the prejudice prong of the ineffectiveness standard is not met,
the claim may be dismissed on that basis alone and there is no need to determine whether the arguable merit and client’s
interests prongs have been met.

Commonwealth v. D’Collanfield, 805 A.2d 1244, 1246-1247 (Pa. Super. 2002) (citations and quotations omitted). Here, counsel failed
to advise Appellant that he was pleading nolo contendere to a crime that was subject to SORNA. Appellant’s counsel acknowledges
that he failed to apprise Appellant of the SORNA consequences of pleading no contest to invasion of privacy and that there was no
reasonable strategic basis for failing to so advise Appellant. Finally, Appellant alleges that he was prejudiced because he would not
have entered a plea of nolo contendere had he known he would be subject to SORNA registration. However, SORNA registration
constitutes a collateral consequence of a plea. Leidig, 956 A.2d at 406. The Pennsylvania Supreme Court has held that counsel
cannot be deemed ineffective for failing to advise a defendant of collateral plea consequences. Commonwealth v. Abraham, 62 A.3d
343, 353 (Pa. 2012). Because SORNA is a collateral consequence, failure to advise Appellant of his registration requirement does
not constitute ineffective assistance of counsel. See Abraham, 62 A.3d at 353.

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 17, 2017

1 18 Pa. C.S. § 7507.1(a)(1).
2 At Appellant’s plea proceeding, upon agreement of all parties, the Trial Court incorporated the Affidavit of Probable Cause and
the transcript of the preliminary hearing as the factual basis and summary of Appellant’s plea. Plea and Sentencing Transcript,
June 1, 2016, p. 11 (hereinafter “P.T.”).

Commonwealth of Pennsylvania v.
Antoine Ward

Criminal Appeal—Homicide—Suppression—Sufficiency—Self Defense—Sentencing (Legality)—Spoilation of Evidence—
Scope of Expert Reports

Multiple claims relating to two homicide convictions, including spoilation of evidence (car) and legality of sentence for
third degree murder.

No. CC 201401839. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 18, 2017.

OPINION
PROCEDURAL HISTORY

Appellant, Antoine Ward, was charged by criminal information (CC 201401839)1 with two counts of criminal homicide,2 one
count of carrying a firearm without a license,3 and one count of person not to possess a firearm.4

On October 15, 2015, Appellant proceeded to a jury trial, at the conclusion of which Appellant was found guilty of first degree
murder, third degree murder, and carrying a firearm without a license.

On February 24, 2016, Appellant was sentenced by the Trial Court as follows:
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Count one: third degree murder – life imprisonment;

Count two: first degree murder – life imprisonment;

Count four: carrying a firearm without a license – two to four years incarceration. 

Each sentence was imposed consecutive to each other.
Appellant filed post-sentence motions on March 7 and 8, 2016, which were denied by the Trial Court on June 1, 2016. 

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL

Appellant’s claims are set forth below exactly as Appellant presented them:

a. The court erred in failing to grant suppression of any inculpatory statements made by Mr. Ward on January 31, 2014.
Mr. Ward was initially arrested on January 28, 2014, at his probation officer’s office. Probation Officer Teeter knew that
Mr. Ward had been questioned in connection to the shooting, as homicide detectives had called Teeter to inform him of
such. Ward was taken to the Allegheny County Jail on the 28th. On January 31, 2014, police transferred Mr. Ward from
the jail to Pittsburgh police homicide offices for additional questioning. Mr. Ward was not provided with his Miranda
rights until several hours after questioning began, when officers determined to make a video of his statement. At the
suppression hearing, officers maintained that Mr. Ward was “not a suspect” in the homicide, which is a farcical statement.
By all objective evidence, Mr. Ward was in custody at that time, and subject to a custodial interrogation. A police officer’s
subjective belief that a defendant is not in custody is not what controls; rather, it is whether a reasonable man would feel
free to leave the situation. Mr. Ward was taken directly form the jail and was clearly not free to leave the premises at any
time. Police failed to explain Mr. Ward’s constitutional rights to him at the appropriate time, prior to questioning, in
violation of both the U.S. Constitution (Amend. IV, V and XIV) and the concomitant rights under the Pa. Constitution.
Accordingly, all evidence flowing from that point in time must be suppressed, including his statement.

b. The evidence is insufficient to support the guilty verdicts in this case. Mr. Ward testified that the shootings happened
in self-defense. Once he put that defense into play, the Commonwealth is required to disprove the theory beyond a
reasonable doubt. Commonwealth v. Bullock, 948 A.2d 818 (Pa. Super. 2008). Here, there were no witnesses to the shoot-
ing other than the victims and the defendant, no videos, and no other testimony at all to support the claim of the Assistant
District Attorney – that this was a drug deal gone bad. Rather, all the evidence, both Mr. Ward’s testimony and the foren-
sic evidence, supported the self-defense claim. The Commonwealth may not sustain its burden of proof in this instance
solely on the disbelief of the defendant’s testimony. Commonwealth v. Torres, 766 A.2d 342, 345 (Pa. 2001). Where there
are two equally compelling scenarios for the finder of fact to consider, neither one is proven. See Commonwealth v. Knee
New, 47 A.2d 450, 468 (Pa. 1946) (“when a party on whom rests the burden of proof in either a criminal or a civil case,
offers evidence consistent with two opposing propositions, he proves neither.”). The Commonwealth simply failed to
disprove the self-defense claim. Mr. Ward’s conviction should be vacated and his judgment of sentence reversed.

c. Mr. Ward’s rights to due process of law and a fair trial (under U.S. Constitutional Am. XIV and Article 1, Section 9 of
the Pa. Constitution) were violated when forensic evidence from the crime scene (the automobile) was admitted despite
the defense not having a fair and equal opportunity to permit an independent expert evaluation of the evidence. The car
was disposed of despite counsel’s objection, multiple states conferences on the discovery issue and two formal motions
for discovery specifically indicating that the car must be available for expert review. The car was ordered to be preserved
for defense expert’s evaluation, as the evidence was solely within the Commonwealth’s control. The Commonwealth failed
to preserve the evidence, twice. This evidence was materially exculpatory in that it provided a basis to establish that the
physical evidence was consistent with Mr. Ward’s description of the incident, and that it provided physical evidence to
support the theory of justification. Experts retained by the defendant needed to examine this evidence to provide helpful
testimony with respect to the crime scene. Expert criminalist Frederick Wentling stated that the photographs of the
vehicle were insufficient to provide a full and thorough basis for formulating his opinion regarding the physical evidence
contained in the vehicle. Eventually, the car ended up in the United Arab Emirates. Transference of the car despite the
agreement between the District Attorney’s Office, defense counsel, and the police, and despite being informed that a
Court Order would be required to keep the car available to defense experts, neither Detective McGee nor ADA Berquist
took any steps to obtain the court order and preserve the evidence. This is evidence of the Commonwealth’s bad faith.
The Commonwealth should have been precluded from offering any testimony or documentary evidence from the crime
scene because it was hidden from the defense. At a minimum, the jury should have received a cautionary instruction
regarding the spoliation of the evidence. Mr. Ward should receive a new trial.

d. The court erred in permitting the Commonwealth’s expert, Dr. Xu, from testifying outside the scope of his expert
reports, and also permitting testimony from Dr. Xu that he admitted during trial was not an opinion made to a reasonable
degree of medical certainty. Dr. Xu provided testimony regarding the trajectory of bullets and closeness of weapons to
the victims (stippling) without any medical or legal basis; basically he estimated values not based upon any scientific
evidence. NT at 556-569. Again, the jury was not given any cautionary instruction about his testimony exceeding his
technical expertise, nor was the offending testimony stricken from the record. Mr. Ward must be given a new trial.

e. The life sentence for the murder in the third degree charge is illegal. The Commonwealth provided notice that it intended
to invoke the mandatory sentencing provision at 42 Pa.C.S. § 9715(a), which mandates a sentence of life imprisonment for
third degree murder when the defendant had previously been convicted of murder or voluntary manslaughter. At the time
of sentencing, Mr. Ward had not been previously convicted of murder or voluntary manslaughter. Rather, the first degree
murder conviction arose from the same criminal episode as the third degree murder conviction. This should not be
deemed a § 9715 prior offense. Any current caselaw to the contrary is wrongly decided.

FINDINGS OF FACT
On January 23, 2014, at 7:12 P.M., Appellant called Jason Eubanks to purchase an “eight-ball” of crack cocaine. Appellant and
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Jason Eubanks knew each other for many years, and Appellant often purchased crack from Eubanks and resold it. Eubanks was
at a bar in the Mount Oliver section of Allegheny County when Appellant called, and Eubanks told Appellant, “I’m on my way.
I’m waiting for my girl [Cheralynn Sabatasso] to pick me up and I’ll be there in a minute.” (T.T. 180-181, 185-186, 192, 201-202,
226-227, 273-274, 300, 309-310).5

Eubanks left the bar shortly thereafter when Sabatasso arrived in her vehicle. Sabatasso and Eubanks drove to Appellant’s
residence at 302 Rochelle Street to pick up Appellant. (T.T. 310). Once in the vehicle, Appellant asked Eubanks to front him the
eight-ball, as he had in the past, because he did not have any money at the moment. Appellant asked Sabatasso to drive to his
mother’s home so that he could pick up his “tax papers” (W-2 form), and show Eubanks that he would have funds to pay him
for the drugs. Sabatasso complied; Appellant went into his mother’s home to retrieve the W-2 form and returned to the rear
passenger seat of Sabatasso’s vehicle with two pieces of mail. Appellant opened the mail, but neither contained Appellant’s W-2
form. (T.T. 140, 212-215, 217, 228, 315, 702).

Eubanks and Appellant began to argue about Appellant being unable to pay. Additionally, Sabatasso was upset with Appellant
as he had told Eubanks that she was cheating on him, and the three also argued about that. The arguments escalated as Sabatasso
drove Appellant back toward his home on Rochelle Street. As Sabatasso approached the intersection of Grimes Avenue and Zara
Street, Appellant pulled out his firearm and shot Sabatasso in the head. The bullet entered the bone behind her right ear,
perforated that bone, traveled through the jugular vein and carotid artery, fractured her skull, and exited the left side of her face.
This gunshot wound was fatal and Sabatasso died within minutes. (T.T. 311, 316, 634-639)

Eubanks reached over the front seat and attempted to wrestle the firearm away from Appellant, but Appellant maintained
control of the firearm, and shot Eubanks twice in the head, both of which inflicted fatal wounds. The first bullet entered Eubanks’
head near his left ear, fractured his skull, and stopped at the back of his neck. The second bullet entered Eubanks’ right cheek,
perforated his nasal center, transected his brainstem, and lodged in the base of his skull. This gunshot wound caused immediate
death. A resident of Grimes Avenue heard the gunshots and called 911 to report hearing gunfire outside her home. (T.T. 52, 54-55,
147-148, 316-317, 552, 557-558, 562, 564-566).

Appellant fled the scene on foot and ran through neighbors’ yards until he reached his home at 302 Rochelle Street. Once inside
his home, Appellant changed clothes and unloaded the firearm. He placed the nine remaining bullets in a knotted sock, and hid the
firearm under a loose floorboard in the kitchen. (T.T. 79, 140, 228-229, 317-319, 392-393).

Officers responded to the 911 call and found that Sabatasso’s vehicle had drifted onto a curb, where it came to its final resting
place in front of a telephone pole. Both Sabatasso and Eubanks were pronounced dead at the scene. Sabatasso was found seated in
the driver’s seat, with a phone in her lap. Eubanks was found in the front passenger seat, leaning over the seat back and toward
the rear of the vehicle. The vehicle was photographed and partially processed at the scene, and then towed to the auto squad
garage, with the victims inside, for further processing. (T.T. 58, 67-70, 97, 113-126, 147).

Officer Thomas Lockard and his canine partner, Gerix, responded to the scene, and followed Appellant’s footprints in the snow.
The trail began at the scene with a single set of fresh footprints that left the area and traversed through several neighborhood yards.
When the trail entered the street, several sets of footprints combined together, but Gerix continued to follow a scent from the initial
set of footprints. Gerix led his partner to the front yard of 306 Rochelle Street, where he stopped momentarily. After police arrived
to 306 Rochelle Street, Gerix returned to the sidewalk, and then directly to the front door of Appellant’s residence at 302 Rochelle
Street, and stopped. Additional police responded to the area, and officers “canvassed” both 306 and 302 Rochelle Street. At 302
Rochelle Street, police briefly interviewed Appellant, Nichelle Goodnight, Maureen Ward, and John Davis. The police left the imme-
diate area without taking any further action at that time. Following the police departure, Appellant walked to the end of Rochelle
Street, and threw the sock containing the 9mm cartridges over the hillside. (T.T. 74, 78-83, 87, 99, 320, 382, 388-390).

During the subsequent investigation, detectives examined Eubanks’ cell phone, and found a call was placed to Eubanks shortly
before the shooting, from a cell phone number belonging to Nichelle Goodnight, Appellant’s girlfriend. Detectives also learned that
Appellant was the person who actually possessed and used that cell phone. Additionally, detectives recovered the two letters
addressed to Appellant that he had left behind in the back seat of Sabatasso’s vehicle. On January 25, 2014, Appellant was brought
to the homicide office for questioning. Appellant told detectives that he saw Eubanks the day before the shooting, and spoke with
him the evening of the shooting, but did not see him that night. Appellant consented to a search of the cell phone records, and that
search revealed that Appellant had called Eubanks three times the evening of the shooting. (T.T. 226-228, 258, 272-273, 282-283,
297-300).

On January 31, 2014, Appellant was arrested and provided a statement to police wherein he acknowledged his presence in the
vehicle, but stated that the shootings were accidental and in self-defense. (T.T. 226-227, 258, 272-273, 282-283, 297-300, 305, 309-
320). With information provided by Appellant, the officers recovered the hidden 9mm Glock pistol from Appellant’s home, and a
sock of nine cartridges at the end of Rochelle Street. The firearm was test-fired, and the test cartridge casing was compared to a
cartridge case recovered from within the vehicle. It was determined that the recovered cartridge case was discharged from that
firearm. (T.T. 381-395, 607-608, 614-618). Appellant was charged as noted hereinabove.

DISCUSSION
I.

Appellant alleges in his first claim that the Trial Court erred in denying his motion to suppress the statement he gave to the
police on January 31, 2014. This claim is without merit.

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct …. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted). The Commonwealth bears the
burden during a suppression hearing to establish that a statement made by the defendant during a custodial interrogation was
made after a voluntary and knowing waiver of a defendant’s Miranda rights. Commonwealth v. Harrell, 65 A.3d 420, 434 (Pa. Super.
2013). The Superior Court has outlined the admissibility of such statements as follows:
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A confession obtained during a custodial interrogation is admissible where the accused’s right to remain silent and right
to counsel have been explained and the accused has knowingly and voluntarily waived those rights. The test for deter-
mining the voluntariness of a confession and whether an accused knowingly waived his or her rights looks to the totality
of the circumstances surrounding the giving of the confession. . . . When assessing voluntariness pursuant to the totality
of the circumstances, a court should look at the following factors: the duration and means of the interrogation; the
physical and psychological state of the accused; the conditions attendant to the detention; the attitude of the interrogator;
and any and all other factors that could drain a person’s ability to withstand suggestion and coercion.

Harrell, 65 A.3d at 433-434 (citations and quotations omitted).

Appellant alleges that his statement should have been suppressed because he was not provided with his Miranda warnings until
several hours after questioning began, when Appellant agreed to make a videotaped statement. The Trial Court held a suppression
hearing on February 18, 2015, wherein the Trial Court heard the testimony of parole agents Donald Teeter and Brian Wettik,
detectives Robert Shaw, Robert Provident, and Michael Reddy, as well as Appellant.

The Trial Court determined that Appellant’s assertions that he was not given Miranda warnings until well into the interview on
January 31, 2014, as well as his claim that the police did not give him those warnings because they did not believe he was a
suspect, were not credible. The Court made findings of fact and conclusions of law, that included: (1) on January 28, 2014,
Appellant reported to the parole office consistent with the conditions of his parole; (2) while there, parole agent Donald Teeter
discovered three parole violations, and found contraband (Suboxone strips) on Appellant’s person; (3) Appellant was transported
to the Allegheny County Jail for those parole violations and the new drug possession charges; (4) on January 31, 2014, he was trans-
ferred from the jail to the homicide office, where he was placed under arrest for the murders of Cheralynn Sabatasso and Jason
Eubanks; (5) Detective Provident read Appellant his Miranda rights using a standard Miranda rights form; (6) Appellant
completed and signed the form, and provided a statement; (7) Appellant was given the opportunity to videotape his statement,
which he agreed to do; and (8) at the beginning of the taped statement, Detective Provident provided a second set of Miranda
warnings. (Pretrial Motions Transcript, February 18, 2015, at 150-152, 178, 180-186, 188, 191, 194). 

The record supports the Trial Court’s findings and conclusions that Appellant voluntarily provided a statement to the detectives
after waiving his Miranda rights, and thus the Trial Court properly denied Appellant’s motion to suppress his statement. See
Commonwealth v. Watkins, 750 A.2d 308, 314 (Pa. Super. 2000) (based on the totality of the circumstances, court properly found
that defendant, who read and waived his Miranda rights, and did not allege any physical or psychological intimidation by the
police, gave a voluntary statement). Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the evidence was insufficient to disprove his claim of self-defense. This claim is

without merit.

The standard of review for claims challenging the sufficiency of evidence to disprove a claim of self-defense is well-settled:

In assessing this claim, we must view the evidence in the light most favorable to the Commonwealth as verdict winner.
The conviction must be upheld if, accepting as true all the evidence which could properly have been the basis for the
verdict, the finder of fact could reasonably find that appellant's claim of self-defense had been disproved beyond a
reasonable doubt.

Commonwealth v. Coronett, 455 A.2d 1224, 1228 (Pa. Super. 1983) (citations omitted). Once a defendant introduces evidence of self-
defense, the Commonwealth bears the burden of disproving the self-defense claim beyond a reasonable doubt. Commonwealth v.
Houser, 18 A.3d 1128, 1135 (Pa. 2011). In this regard, the Superior Court has held:

In order to negate a claim of self-defense, the Commonwealth must establish any one of the following elements beyond a
reasonable doubt: (1) that appellant did not reasonably believe it was necessary to kill in order to protect himself against
death or serious bodily harm, (2) that appellant provoked the use of force, or (3) that appellant had a duty to retreat and
that retreat was possible with complete safety.

Commonwealth v. Hunter, 554 A.2d 550, 553 (Pa. Super. 1989). In evaluating a self-defense claim, the jury is not required to believe
the testimony of a defendant raising such a claim. Houser, 18 A.3d at 1135.

Here, Appellant testified that Eubanks produced the firearm, he and Eubanks struggled over the firearm, the firearm
discharged accidentally during this struggle, striking and killing Sabatasso, and he subsequently shot and killed Eubanks
in self-defense. (T.T. 700-712). However, the jury rejected Appellant’s account, and found that Appellant intentionally shot two
unarmed individuals in the head. Thus, the jury properly found that the Commonwealth disproved Appellant’s theory of self-
defense beyond a reasonable doubt. Commonwealth v. Hunter, 554 A.2d 550, 555 (Pa. Super. 1989) (defendant’s testimony that he
shot the victim provided a sufficient evidence of malice, and fact that no weapon was found on victim provided sufficient evidence
that defendant was not acting in self-defense).

Appellant’s claim is without merit.

III.
Appellant alleges in his third claim that the Trial Court erred in failing to exclude forensic evidence pertaining to the vehicle

where the shootings occurred. This claim is without merit.
Prior to trial, Appellant sought to have the vehicle preserved for potential further testing by the defense. When it was discov-

ered that the vehicle had been sold and transported to the United Arab Emirates, and was thus no longer available, Appellant filed
a motion to suppress the vehicle and all evidence derived therefrom. The Trial Court held several status conferences and hearings
regarding the vehicle, including on May 9, 2014; May 4, 2015; July 23, 2015; and July 29, 2015. 

Appellant alleges that his state and federal due process rights were violated because the vehicle was materially exculpatory and
potentially useful to the defense, and that the Commonwealth acted in bad faith when it failed to preserve the vehicle. Evidentiary
rulings are within the sound discretion of the trial court, and will not be overturned on appeal absent a clear abuse of discretion.
Commonwealth v. Gray, 867 A.2d 560, 569-570 (Pa. Super. 2005). The standard of review for a due process violation under state or
federal law is well-settled in Pennsylvania: 
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[T]he Due Process Clause of the Fourteenth Amendment requires defendants be provided access to certain kinds of
evidence prior to trial, so they may be afforded a meaningful opportunity to present a complete defense. This guarantee
of access to evidence requires the prosecution to turn over, if requested, any evidence which is exculpatory and material
to guilt or punishment, and to turn over exculpatory evidence which might raise a reasonable doubt about a defendant’s
guilt, even if the defense fails to request it. If a defendant asserts a Brady or Agurs violation, he is not required to show
bad faith. 

There is another category of constitutionally guaranteed access to evidence, which involves evidence that is not
materially exculpatory, but is potentially useful, that is destroyed by the state before the defense has an opportunity to
examine it. When the state fails to preserve evidence that is potentially useful, there is no federal due process violation
unless a criminal defendant can show bad faith on the part of the police. Potentially useful evidence is that of which
no more can be said then that it could have been subjected to tests, the results of which might have exonerated the
defendant. In evaluating a claim that the Commonwealth’s failure to preserve evidence violated a criminal defendant’s
federal due process rights, a court must first determine whether the missing evidence is materially exculpatory or
potentially useful.

Commonwealth v. Chamberlain, 30 A.3d 381, 402 (Pa. 2011) (citations and quotations omitted).
Here, the homicides occurred within Cheralynn Sabatasso’s vehicle on January 23, 2014. The vehicle was secured on that

date and towed to the police auto squad for processing. Extensive photographs were taken and evidence was collected from the
vehicle both at the scene and at the auto squad. On February 8, 2014, the vehicle was transported to the police impound facility.
(P.T. 13-14).6

On March 12, 2014, Appellant filed a formal motion for discovery, requesting “inspection of and copies of reports pertaining
to [. . . ] physical evidence.” The Commonwealth provided photographs and reports regarding the vehicle. These reports did
not contain any opinions as to trajectory of bullets, but rather documented general observations of items discovered within the
vehicle. (P.T. 59).

On March 25, 2014, Detective McGee signed a Request for Chief ’s Release to return the vehicle to the Sabatasso family because
the processing of the vehicle was complete and the family requested return of the vehicle. Assistant District Attorney Michael
Berquist authorized the return and the vehicle was subsequently transported to the residence of Sabatasso’s mother. Shortly there-
after, Sabatasso’s estate transferred ownership of the vehicle to the insurance company, and on May 5, 2014, the family requested
that the vehicle be transported to Coparts, a local salvage yard. Pittsburgh police complied and the vehicle was transported to the
salvage yard. (P.T. 14-17, 37).

On May 13, 2014, Appellant’s trial attorney Christopher Patarini, along with his investigators, met with Detective McGee at
Coparts to examine the vehicle. At that time, Appellant’s investigators took more photographs of the vehicle at the direction of a
potential defense expert, Fred Wentling, who was corresponding with the defense team via Skype. On May 13, 2014, Attorney
Patarini called ADA Berquist to request that the vehicle be transferred back into police custody. ADA Berquist relayed this request
to Detective McGee, who assigned this responsibility to Detective Sherwood. (P.T. 17-18, 29, 38-40).

At some point in time, because the insurance company now owned the vehicle, Detective McGee was told that a court order
would be needed in order to transfer the vehicle back to police custody. ADA Berquist requested the necessary information from
Detective Sherwood for the court order, but never received a response. A court order was never issued. ADA Berquist was under
the impression that the police were taking care of re-securing the vehicle. In the meantime, Coparts assured Detective McGee that
they would store the vehicle, covered, as long as the police needed; the vehicle remained at Coparts. (P.T. 18, 41-42, 47).

On May 23, 2014, The Trial Court ordered discovery for scientific evidence to close on June 29, 2014, absent exigent
circumstances. On July 2, 2014, Appellant filed a Supplemental Motion for Specified Discovery, requesting opinion evidence
and scientific reports.

On November 25, 2014, the insurance company sold the vehicle and it was transported to the United Arab Emirates. Coparts
did not notify the police, the Commonwealth, or Appellant that the vehicle had been sold and transported abroad. (P.T. 19).

On March 25, 2015, the Commonwealth’s expert, Detective Blase Kraeer, authored a blood spatter analysis report that included
opinions regarding the trajectory of the bullets. Detective Kraeer did not independently examine the vehicle, but rather based his
report and opinions on photographs and evidence taken from the vehicle during initial processing. All of that information had been
provided to Appellant during the early phases of the discovery process (P.T. 44). 

On April 29, 2015, Attorney Patarini met with Martin Aronson (Office of the Public Defender Investigator) and Arthur Young
(forensic DNA expert). During this meeting, Attorney Patarini called Detective McGee ostensibly to set up a time to examine the
vehicle, but in the same conversation cancelled the request to examine the vehicle. Detective McGee testified that Attorney
Patarini cancelled the request because an expert witness thought it would be a waste of time to inspect the vehicle. However,
Attorney Patarini denied making such a statement. (P.T. 19-20).

On May 4, 2015, the Trial Court conducted a status conference on the case, and granted an extension for the time frame in which
scientific discovery had to be produced. On that date Attorney Patarini requested that the vehicle be made available for inspection
by his expert, Fred Wentling, and the Commonwealth agreed to set that up. Sometime after that, the Commonwealth learned from
Coparts that the vehicle had been sold and shipped to the United Arab Emirates. 

On May 5, 2015, Attorney Patarini arranged for Wentling to come to Pittsburgh to examine the firearm and vehicle. On May 6,
2015, Detective Provident notified Attorney Patarini that the vehicle had been sold and transported to the United Arab Emirates.
On May 7, 2015, Wentling came to Pittsburgh and examined the firearm. On May 11, 2015, the prosecution confirmed that the
vehicle had been sold and was no longer available. Finally, on July 15, 2015, Appellant filed a motion to suppress the vehicle and
all evidence derived therefrom. 

Under due process analysis, Appellant must establish either that the evidence was materially exculpatory or potentially useful.
Appellant attempts to avail himself of both avenues of analysis, as he alleges in his Concise Statement that the vehicle was both
materially exculpatory and potentially useful. However, Appellant’s allegation that examination of the vehicle may have yielded
evidence in support of his self-defense claim fails to establish that the vehicle was exculpatory. Rather, Appellant has established
only that the evidence was potentially exculpatory, and thus his claim must be examined under the second prong as it is potentially
useful evidence. See Chamberlain, 30 A.3d at 402-403 (evidence will be considered as potentially useful when the defendant’s
argument amounts to an allegation that the evidence could have been subjected to tests, and the results of those tests may have
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exonerated the defendant). Furthermore, Appellant had available to him the exact same evidence that Detective Kraeer utilized
in forming his opinion.

Under the second prong, a due process violation will only be found if the police acted in bad faith regarding the destruction
of the evidence. Here, the police reasonably believed that the vehicle was being held at Coparts. The Commonwealth was not
notified of the sale to the United Arab Emirates, and did not purposefully destroy the vehicle or take any measures to render it
unavailable for inspection. The vehicle remained in police custody for over two months, and was available for defense inspection
for eight months. At all times the Commonwealth was cooperative and accommodating to the several “half-steps” that Appellant
made toward examination of the vehicle. Based on this course of conduct, the record does not support a finding that the police acted
in bad faith. See Commonwealth v. Chamberlain, 30 A.3d 381, 398 (Pa. 2011) (where blood evidence was submitted to the crime
lab for testing, returned to police custody, and subsequently lost and inadvertently destroyed amongst boxes of evidence, and
where there was no indication that the evidence was exculpatory, the court found that although the Commonwealth negligently
handled the blood evidence by not maintaining proper safekeeping, the Commonwealth acted in good faith). 

Appellant’s claim is without merit.

IV.
Appellant alleges in his fourth claim that the Trial Court erred in permitting Dr. Xu, an expert witness in forensic pathology,

to testify beyond the scope of his autopsy report for Jason Eubanks. This claim is without merit.
Specifically, during the direct examination of Dr. Xu, Appellant’s attorney objected to Dr. Xu testifying to: (1) the distance from

the muzzle to Eubanks’ skin based on stippling; (2) the trajectory/path/direction of the bullet; and (3) the lethality of the gunshot
wounds to the head. Appellant’s trial attorney alleged that these matters were beyond the scope of the autopsy report. In each
instance, the Trial Court overruled Appellant’s objections. The matters allegedly outside the scope of the report were either found
within the report, or based on information that is generally and regularly relied upon by medical experts.7

In this regard, the Pennsylvania Supreme Court has held that “[a]n expert opinion may be based on inadmissible facts or facts
not in evidence, including other expert opinions and hearsay statements, as long as such facts are of a type reasonably relied on
by experts in that profession.” Commonwealth v. Towles, 106 A.3d 591, 605 (Pa. 2014) (citations omitted). Following review of the
autopsy report, the Trial Court held that:

I’ll incorporate my previous remarks at sidebar which are of record. I’ll also note to Pennsylvania Rule Criminal
Procedure in the Comment 573. Pursuant to paragraphs B(2)(b), C(2), the trial judge has the discretion upon motion to
order an expert who is expected to testify at trial prepare a report. That report has been prepared without the necessity
of such direction. The judge should determine on a case-by-case basis whether the report should be prepared.

Now importantly, for example, to prepare a report ordinarily would not be necessary when the expert is known to the
parties and testifies about the same subject on a regular basis.

That applies in this instance that we have discussed at sidebar. There’s nothing that you haven’t -- you have heard
today that you have not confronted on probably [a] hundred times during the course of your experience.

So it’s sufficient in detail in terms of the autopsy report; whether you call it trajectory or pathway, both pathway and
the trajectory are described upon close examination [of the autopsy report].

(T.T. 574-575). The Trial Court properly overruled Appellant’s objection, and permitted Dr. Xu to testify to matters based on his
report, and regularly relied upon by medical experts, and testified to during the course of homicide trials. See Commonwealth v.
Vandivner, 962 A.2d 1170, 1180 (Pa. 2009) (“a medical witness may express opinion testimony on medical matters based, in part,
upon reports of others which are not in evidence, but which the expert customarily relies upon in the practice of his profession”).

Appellant’s claim is without merit.

V.
Appellant alleges in his final claim that his life sentence for third degree murder under 42 Pa. C.S. § 9715 is illegal. This claim

is without merit.
Here, Appellant was tried for the criminal homicide of Cheralynn Sabatasso and Jason Eubanks in a single jury trial, and at the

conclusion of that trial he was found guilty of one count of third degree murder, and one count of first degree murder. At Appellant’s
sentencing hearing on February 24, 2016, Appellant faced sentencing for both the first degree murder conviction, and the third degree
murder conviction. Appellant was sentenced to life imprisonment on the first degree murder conviction, and pursuant to 42 Pa. C.S.
§ 9715, Appellant was sentenced to life imprisonment for the third degree murder based on his first degree murder conviction.

Pursuant to 42 Pa. C.S. § 9715, “any person convicted of murder of the third degree in this Commonwealth who has previously
been convicted at any time of murder [. . .] in this Commonwealth [. . .] shall be sentenced to life imprisonment.” 42 Pa. C.S. § 9715.
Notwithstanding Appellant’s assertion that “any current caselaw to the contrary is wrongly decided,” the plain language of the
statute is unambiguous, and the Pennsylvania appellate courts have held that “the timing of the primary conviction is not relevant
as long as the defendant has been convicted of the initial murder or manslaughter at the time of sentencing on the second murder.”
Commonwealth v. Thompson, 106 A.3d 742, 761 (Pa. Super. 2014). As such, the Trial Court properly sentenced Appellant to a life
sentence for his third degree murder conviction under 42 Pa. C.S. § 9715, given that Appellant, at the time of his sentencing, had
previously been convicted of murder. See Thompson, 106 A.3d at 761-762 (where defendant was convicted of two counts of third
degree murder, court properly imposed mandatory term of life imprisonment for second third degree murder conviction).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: January 18, 2017

1 Appellant was originally charged with a notice of the Commonwealth’s intent to seek the death penalty. The notice of intent to
seek the death penalty was rescinded on October 9, 2015.
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2 18 Pa. C.S. § 2501.
3 18 Pa. C.S. § 6106(a)(1).
4 18 Pa. C.S. § 6105(a)(1). This count was severed prior to trial.
5 The designation “T.T.” followed by numerals refers to Volumes I and II of the Trial Transcript, October 15-22, 2015. Volume I
(pp. 1-578); Volume II (pp. 579-897).
6 The designation “P.T.” followed by numerals refers to Proceedings Transcript, July 23, 2015.
7 As to the stippling distance, the autopsy report included the presence of stippling, and the three feet range between the muzzle
and the skin is a range that is regularly testified to and accepted in the field of forensic pathology, and the statement regarding the
presence of stippling put Appellant’s attorney on notice that the witness would likely testify regarding this widely-accepted
stippling/distance range. (T.T. 554, 556). Dr. Xu’s testimony regarding “trajectory” was in fact referring to the path of the bullet
once it entered the body, and this was clarified following Appellant’s objection. (T.T. 558-561). As to Appellant’s claim that the
report did not state that the head wounds were fatal, the autopsy report stated that the cause of death was gunshot wounds to the
head. (T.T. 561-562).

Borough of Bellevue v.
Lois J. Mortimer and Thomas J. Mortimer

Real Estate Tax Collection

Court granted in part and denied in part Rule to Show Cause Why Judgment Should not be Entered on Delinquent Real Estate
Taxes after hearing disputed testimony. Court credited testimony that taxes paid even though docket showed taxes as delinquent
and rejected effort to supplement evidentiary record after hearing closed.

No. GD-13-016512. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—December 9, 2016.

MEMORANDUM ORDER
This Matter involves the claim by the Borough of Bellevue for various alleged unpaid real estate taxes claimed to be due to it

by the owner of Real Property at 43 Union Avenue, Bellevue, PA 15202 in the Borough of Bellevue, Lot and Block 025-K-00253.
Procedurally, the case is before me on the return day of a Rule to Show Cause why Judgment should not be entered for want of

Sufficient Affidavit of Defense to Writ of Scire Facias Sur Tax Claim. I heard evidence at a hearing on May 23, 2016.
The writ was issued on January 21, 2016 and the Defendants filed an Affidavit of Defense on February 23, 2016 wherein they

denied that any taxes were owed and unpaid.
The writ is based on calculations of the Borough’s appointed tax collector, Jordan Tax Service, Inc. The writ has attached to

it an Exhibit A, which purports to be the Jordan Tax Service calculations showing a gross amount due of $10,931.89 including
interest through February 12, 2016.

The defendants herein are designated as Lois J. Mortimer and Thomas J. Mortimer. Thomas J. Mortimer is appearing pro se
and Lois Mortimer is represented by Attorney Mark Gesk.

Attorney Gesk presented a document dated April 28, 2003 and bearing the time stamp of the Sheriff ’s office showing Borough
taxes liened for the period 1996 through 2002 for the gross sum of $3,503.30 and applicable to the subject property, the docket
number is GD-02-14608. Attached thereto is a Praecipe to Satisfy the aforesaid taxes at the same docket number. Gesk therefore
asserts the taxes for that period are satisfied.

I note that the Plaintiff in that case was GLS Capital, Inc. assignee of the County of Allegheny. It also appears that the satisfac-
tion occurred when GLS was attempting to expose for Sheriff Sale the subject property for the taxes that GLS had bought.
Nevertheless, the taxes were satisfied for the period disclosed. Therefore I accept the documents presented and find that the
Borough Taxes for the period 1996 through 2002 were satisfied and that they are no longer owed and are struck from the claim
here being made.

Counsel for the Borough, by letter of May 24, 2016 attempted to explain the satisfaction and to recite facts contradictory of the
Exhibit to which opposing Counsel appropriately objected. I did not keep the record open for later submissions and the objection
is well taken. Further the claim set out in the Defense Exhibit attached to the letter is $3,503 for a sale set for May 5, 2003. The
document submitted by the Borough shows on October 27, 2003 the amount realized was $3,621.40. The difference is $118,
probably due to interest since May 5, 2003 – approximately 5 months. Thus, I reject the document sent after the record closed.
Even looking at the attachments to that letter which purport to be from the public docket, I find nothing that negates the clear
language and monetary amounts of the satisfaction piece. Thus, I strike the Borough’s claim through 2002.

The remaining claim by the Borough is for the periods 2003, 2004 and 2014. Those amounts total $3,521.06. The Borough also
seeks an additional $1,346.00 for attorney fees, and $212.50 in expenses for a grand total of $5,079.06. During the May 23, 2016
hearing, Mr. Mortimer testified that he worked intensely on his father’s taxes every year. He explained that he went through each
Delinquent Tax Docket (“DTD”) and found out which were satisfied. I they were not, then they were paid. He stated that it makes
no sense that his father would have paid the Allegheny County, water, State, Federal and the School District taxes but not the
Borough. Mr. Mortimer offered an exhibit captioned “Search Results for Mortimer” which contains the work “sat” handwritten in
the margin. He contends that means that it was satisfied.

The records show that Bellevue had an individual serving as its delinquent tax collector at least through 2010. (N.T. 32, 40). In
2010, Jordan Tax Service was appointed delinquent tax collectors and received from the individual collector all the records he had
(N.T. 32-33). Other than the 2014 claim, which accrued while Jordan was the delinquent collector, all the others are based on records
from the prior delinquent tax collector. The property owner has strenuously testified that he paid all the taxes and the current prob-
lem is due to some delinquent tax collector, other than Jordan, failing to mark as satisfied the taxes liened for 2003 and 2004.
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The evidence presented with respect to the satisfaction for the periods 1996 through 2002 suggests that the prior delinquent tax
collector was less than diligent in entering payment of delinquent taxes on the docket. Thus, I am receptive to the testimony of Tom
Mortimer that the taxes for 2003 and 2004 were indeed paid. Counsel for the Borough astutely pointed out that the presence of
alleged liened taxes is prima facie evidence that they are valid and the taxpayer has to overcome this presumption. Here, the case
was filed in 2013, 10 years after the 2003 and 2004 were liened. Given this passage of time, I am satisfied to credit Mortimer when
he avers the 2003 and 2004 taxes were paid.

With respect to 2014 taxes, however, I credit the testimony of the Jordan Tax Service representative that the 2014 taxes remain
unpaid. I will therefore find in favor of the Borough on the 2014 claim.

With respect to what Mortimer must actually pay, the original claim is for $10,931.89 as of January 13, 2016. This includes costs,
interest, service fees and attorney fees. The actual delinquent amount as shown on the attachment to the Borough’s complaint is
$3,624.92 face amount plus $362.50 in penalty, $4,399.25 in interest, $200 in costs and $858.68 in service expense and, attorney’s
fees in the amount of $1,346.00.

I have found that only the 2014 taxes are still due. The face amount is $373.60. The penalty on that amount is $37.36; interest $24.91;
lien cost is $25.00; and $46.09 service expense for a preliminary total for 2014 to be $506.96. I will assess, an attorney’s fee of $500
and therefore award $1,006.96 to the Borough against Mortimer. In addition, record costs paid to file the Complaint are awarded.

I find that Mr. Mortimer has presented sufficient evidence to support my findings.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: December 9, 2016

Eastern Alliance Insurance Group a/s/o Keith Wachter,
a/k/a Assignee of Keith Wachter v.

R.A.M.E., Inc., R.D. Stewart Co., Veterinary Ventures, LP
Workers Compensation—Subrogation

Court sustained preliminary objections to subrogation complaint by insurer because injured employee had not initiated a claim
against tortfeasor within the statute of limitations. Under Section 319 of the Workers’ Compensation Statute, a right of action
against a third-party tortfeasor remains in injured employee.

No. GD-15-22535. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—January 4, 2017.

OPINION
Plaintiff Eastern Alliance Insurance Group a/s/o Keith Wachter, a/k/a Assignee of Keith Wachter, commenced this civil action

against Defendant R.A.M.E., Inc., R.D. Stewart Co., Veterinary Ventures, LP based upon an incident which occurred on December
23, 2013. Mr. Wachter, an employee of J.B. Mechanical, was injured as a result of falling off of a ladder while working on a reno-
vation project at the Pittsburgh Veterinary Hospital. The Pittsburgh Veterinary Hospital is owned by Defendant Veterinary
Ventures, LP. Defendant Veterinary Ventures contracted with Defendant RD. Stewart to act as prime contractor on the job.
Defendant R.D. Stewart contracted with J.B. Mechanical to provide heating, ventilation and air condition services and with
Defendant R.A.M.E. to provide roofing services in conjunction with the renovation project. Plaintiff Eastern Alliance, as the insur-
er for J.B. Mechanical, alleges that it paid Mr. Wachter’s medical bills and lost wages in the amount of $243,784.13. Plaintiff
Eastern Alliance seeks subrogation from Defendants for the amount it expended in workers’ compensation benefits.

Defendants filed Preliminary Objections pursuant to Pennsylvania Rule of Civil Procedure 1028(4) based upon the failure to
state a cause of action upon which relief may be granted. Rule 1028(4) permits a party to file preliminary objections, in the form
of a demurrer, to test the “legal sufficiency of a pleading.”

When considering preliminary objections, all material facts set forth in the challenged pleadings are admitted as true, as well
as all inferences reasonably deducible therefrom. Preliminary objections which seek the dismissal of a cause of action should be
sustained only in cases in which it is clear and free from doubt that the pleader will be unable to prove facts legally sufficient to
establish the right to relief. If any doubt exists as to whether a demurrer should be sustained, it should be resolved in favor of over-
ruling the preliminary objections. Haun v. Community Health Systems. Inc., 14 A.3d 120, 123 (Pa. Super. 2011).

The Supreme Court of Pennsylvania has made clear that the right of action against a third-party tortfeasor under Section 319
of the Workers’ Compensation Statute, governing subrogation, remains in the injured employee. Liberty Mutual Insurance
Company. a/s/o George Lawrence v. Domtar Paper Co., 113 A.2d 1230, 1240 (Pa. 2015). The Workers’ Compensation Statute does
not confer on workers’ compensation carriers the right to pursue subrogation directly against a third-party tortfeasor when the
compensated injured employee has taken no such action. Id. at 1237-1238. Here, Defendants claim that just like in Liberty Mutual.
(Supra), Plaintiff has no independent ability to bring a subrogation claim directly against the Defendants because Mr. Wachter, did
not elect to file suit in his own right. They further assert that Plaintiff has no rights as an “assignee” of Mr. Wachter because any
rights that Mr. Wachter had were terminated when the statute of limitations lapsed on the underlying claim on December 23, 2015.
The incident occurred on December 23, 2013 and therefore the statute of limitations ran on his claim on December 23, 2015. There
is a two year statute of limitations on cases involving recovery of damages for personal injury founded on negligent or tortious con-
duct. 42 Pa. C.S.A. Section 5524. Mr. Wachter executed an Assignment of Rights agreement on March 3, 2016. Thus the passage of
time and the non-action by Mr. Wachter warrants the grant of the Preliminary Objections.

Accordingly on October 4, 2016, I sustained all Defendants’ Preliminary Objections and dismissed Plaintiff ’s Amended
Complaint finding that the statute of limitations has run and the Liberty Mutual case controls.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: January 4, 2017
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Tangibl Development Company II, LLC & Tangibl LLC v.
IMG Midstream, LLC

Arbitration

Court overruled preliminary objections seeking to enforce arbitration clause. Parties entered two contracts contemporaneously,
only one of which contained arbitration clause. The claimed breach of contract involved the contract without an arbitration
clause, precluding arbitration.

No. GD-16-011143. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, S.J.—January 3, 2017.

OPINION
INTRODUCTION
Defendant (hereinafter “IMG”) appeals from our order dated October 24, 2016, which overruled one of its preliminary objec-

tions to Plaintiffs’ Complaint (which was based on one contract among the parties) and denied its motion to compel arbitration in
the State of Delaware (under a different contract among some of the parties hereto and other non-parties). The contracts, although
executed on the same date, have totally different dispute resolution provisions and that is what has given rise to the instant
dispute. The remaining preliminary objections abide the outcome of this appeal, which is interlocutory and appealable as of right.

FACTS PERTINENT TO JURISDICTION
According to the Complaint, Tangible LLC “provides technical, managerial, and regulatory expertise to various different types

of businesses across the nation” and Tangibl II “is a sister corporation…, formed by certain principals of Tangibl LLC to develop
and construct electrical-generation facilities initially at or near conventional gas wells, and then ultimately at or near Marcellus
Shale gas wells.” The electricity generated by these facilities would then feed into the system (“PJM”) that coordinates the move-
ment of wholesale electricity in Pennsylvania and several nearby states. When necessary, Plaintiffs will be referred to separately
as Tangibl LLC and Tangibl II.
IMG was created by others who had taken an interest in Plaintiffs’ idea and agreed to fund it. IMG was “to oversee the devel-

opment of the power-generating facilities and ultimately operate them throughout PJM.” Plaintiffs were “to support IMG in a wide
variety of technical, commercial, and regulatory areas including civil and electrical engineering, rates and regulation, and financing
and construction of the electrical generation facilities.”
On February 1, 2012, both Plaintiffs and IMG entered into the contract now at issue, the Development Services Agreement

(“DSA”). The DSA is attached as Exhibit 1 to the Complaint. Pursuant to the DSA, IMG was to pay a Monthly Fee to Plaintiffs for
the services of certain named individuals, “the Developer Principals,” according to a formula set forth in the DSA. For most of the
relationship, the Monthly Fee ranged “from an initial high of approximately $47,000 to a low of approximately $38,000.” The DSA
also permitted IMG to lower one aspect of the formula (“the Utilization Factor”) which could lower the Monthly Fee as well; how-
ever, if the original Utilization Factor was reduced by more than 65%, Plaintiffs could “terminate the DSA for good cause.” (¶ 25)
In addition, IMG could “engage additional Tangibl personnel as consultants to augment the services provided by [the]

Developer Principals.” In this case, IMG would be obligated to pay Plaintiffs “additional fees above and beyond the Monthly Fee
for any [such] consulting services provided.” (¶ 27)
The first electrical-generation facility contemplated by the parties’ partnership opened in October 2015 in Susquehanna County;

the second opened in May 2016 in Bradford County. (¶¶ 30-31) “Two additional facilities are under construction and twenty more
are in varying stages of development.” (¶ 32)
The contractual dispute among the parties came to a head in early April 2016, when IMG proposed a cut of roughly 50% in the

Monthly Fee, which Plaintiffs said would force them to terminate the DSA for good cause. In early May 2016, despite having the
contractual right to terminate the DSA for convenience, IMG informed Plaintiffs that it “was terminating ... the DSA for alleged
defaults by [Plaintiffs].” (¶ 41) IMG also refused to pay the balance due to-date to Plaintiffs because of the alleged defaults.
Plaintiffs contend this assertion of defaults was a sham, done simply to deprive them of what they had earned.
Plaintiffs eventually filed the instant action on June 22, 2016 and IMG responded with Preliminary Objections, including the

one that is the subject of this appeal, the alleged existence of an agreement for alternative dispute resolution, i.e. for arbitration,
under Pa.R.C.P. 1028(a)(6). IMG contends that the applicable arbitration clause is found in a different contract, “the Opco LLC
Agreement,” which was entered into by Tangibl II, IMG, and others who are not parties hereto. The Opco LLC Agreement was
executed on the same day as the DSA, and is referred to in both agreements as one of “the [two] Definitive Agreements.”
We denied the motion to compel arbitration as to Tangibl LLC because it was not even a party to the Opco LLC Agreement, and

as to both Plaintiffs because the contract allegedly breached is the DSA, which does not contain an agreement to arbitrate. We also
noted that the Opco LLC Agreement had no relevance to the dispute unless and until a breach of the DSA was found to have
occurred, at which point it might have evidentiary value regarding the amount of damages awardable to Plaintiffs. IMG has
contended that the fact that it could be used to measure some of the damages for breach of the DSA meant that the arbitration
clause in the Opco LLC Agreement should also be enforced as though it had been included in the DSA. We failed to see the logic
of that position, and entered the order now on appeal.

ISSUES RAISED ON APPEAL
IMG raises two main issues with four subsidiary issues in its Rule 1925(b) Statement. It seems to suggest that it should be

allowed to raise more at a later date because it “cannot readily discern the basis” for our decision since we only filed a short
memorandum to explain our order. We believe that the basis was and is quite clear and no additional issues should be permitted
to be raised that do not fairly flow from the Statement filed. We also note that we agree with IMG that the order is immediately
appealable as of right and will not discuss this further. See IMG 1925(b) Statement, item I.
We have summarized the issues raised as follows:

1. Whether the arbitration clause in the Opco LLC Agreement is so broad that it includes breaches of the DSA.
2. Whether the fact that damages awardable for breaches of the DSA might be calculated under the Opco LLC Agreement is the
same as a claim “under, arising out of, or relating to the Opco LLC Agreement.”
3. Whether IMG’s possible defense to the Complaint, that Plaintiffs allegedly breached the Opco LLC Agreement, mandates the
arbitration of IMG’s alleged breaches of the DSA.
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4. Whether Tangibl LLC is bound by the arbitration clause in the contract to which it is not a party because “(i) Tangibl LLC’s
claims, and IMG’s defenses, rely on the Opco LLC Agreement; (ii) Tangibl LLC has a close, agency relationship to its sister
corporation Tangibl II; and (iii) under established Pennsylvania law, the two interconnected, simultaneously negotiated and
executed agreements must be read and enforced together.”
5. Whether the alternative exclusive venue provision (in state or federal courts in Delaware) that is part of the Opco LLC
Agreement’s arbitration clause also controls the venue of cases arising under the DSA.
6. Whether we should at least have compelled arbitration of Tangibl II’s claims under the DSA because Tangibl II is a signatory to
the Opco LLC Agreement and its broad arbitration provision.
We will discuss issues 1-4 together; issues 5 and 6 need only brief discussion.

DISCUSSION
1. The applicable dispute resolution clause is the one found in the contract that was allegedly breached, not the one contained in
a different contract involving only some of the same individuals or parties.
While it is indeed true that Pennsylvania courts favor arbitration, that is so only when there is a clear agreement to arbitrate.

IMG would have us ignore the dispute resolution clause in the contract allegedly breached, the DSA, and supplant it with a
different clause from a different contract among different parties merely because both were executed on the same day. The
two contracts have two quite different alternate dispute resolution clauses which relate only to disputes under the contract in
which the clause appears.
The dispute resolution clause in the DSA is found at Section 9.1(c), Ex. 1 to Plaintiffs’ Complaint. The dispute resolution clause

in the Opco LLC Agreement is found at Section 11.10, Ex. B to Defendant’s Preliminary Objections Raising Questions of Fact.
Neither dispute resolution clause expressly nor implicitly relates to the other contract. In fact as IMG points out, both contracts
are “Definitive Agreements.” They are of equal import. That being so, it seems clear that Plaintiffs should not be compelled to
arbitration simply because another contract, involving only one of the Plaintiffs, requires the arbitration of disputes that arise
under that separate contract.
It should go without saying that “the two interconnected, simultaneously negotiated and executed agreements [can] be read and

enforced together” by a judge and not only an arbitrator, as IMG contends in item II.4 of its 1925(b) Statement. The dispute
resolution clauses themselves, however, cannot both be “read and enforced together” where one does not provide for arbitration
at all and the other mandates it. Plaintiffs must not be deprived of their right to pursue their claims under the DSA in the
Pennsylvania courts since they did not give up their right to do so in a state court and did not agree to arbitration of such disputes.
Furthermore, it must not be forgotten that IMG agreed to proceed in a state court regarding alleged breaches of the DSA.
2. The venue clause in the Opco LLC Agreement is not invoked merely because its arbitration clause was found not to apply to
disputes under the DSA.
The arbitration clause in the Opco LLC Agreement was not found to be invalid. Rather, it was found to be inapplicable to a

different contract, the DSA. The venue provision is not invoked in this action.
3. Tangibl II’s claims do not arise under the Opco LLC Agreement; they are a consequence of the breach of the DSA, to which
Tangibl II is a party. The Opco LLC Agreement has, at most, only evidentiary value in this action.
Again, the DSA is the contract allegedly breached. The mere fact that Tangibl II is also a party to the Opco LLC Agreement does not mean

that the arbitration clause in that agreement supersedes the Dispute Resolution provision of the DSA which does not call for arbitration.

CONCLUSION
The order complained of was correctly entered. IMG’s Motion to Compel Arbitration was properly denied. The contract allegedly

breached, the DSA, contains no agreement to arbitrate disputes that arise thereunder. Rather, IMG agreed that disputes under the
DSA would be resolved via a non-jury trial in a state court. Plaintiffs were entitled to choose the jurisdiction and venue of
Pennsylvania and Allegheny County. Our order should be affirmed.

BY THE COURT:
/s/Friedman, S.J.

Date: January 3, 2017

Commonwealth of Pennsylvania v.
Al-Tarq Sharif Ali Byrd a/k/a James Byrd

Commonwealth Appeal—Suppression—POSS/PWID—Vehicle Search—Auto Exception to Warrant Requirement—Jail Recordings

When a gun is found in plain view in car, and gun was the reason for stopping the car, officers are not justified in additional
search of vehicle without a warrant.

No. CC 201502875, 201603369. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 11, 2017.

OPINION
The Commonwealth has appealed from this Court’s Orders of October 31, 2016, which granted the Defendant’s Pre-trial Motions

to Suppress. However, a review of the record reveals that the Commonwealth has failed to present any meritorious issues on appeal
and, therefore, this Court’s Orders should be affirmed.
The Defendant was charged at CC 201502875 with Persons Not to Possess Firearms,1 Carrying a Firearm Without a License,2

three (3) counts of Possession with Intent to Deliver3 and three (3) counts of Possession of a Controlled Substance4 and at CC
201603369 with Rape (Unconscious Victim),5 two (2) counts of Involuntary Deviate Sexual Intercourse (Unconscious Victim),6 two
(2) counts of Aggravated Indecent Assault (Unconscious Victim),7 two (2) counts of Terroristic Threats,8 Stalking,9 Indecent Assault
(Unconscious Person),10 Invasion of Privacy11 and Persons Not to Possess Firearms.12 The Defendant filed Pre-trial Motions to
Suppress in both cases and a hearing was held on this motions on October 31, 2016. At the conclusion of the hearing, this Court
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granted the Defendant’s Motion to Suppress in its entirety at CC 201603369 and granted the Motion to Suppress at CC 201502875
in part with respect to the 20 stamp bags of heroin found in the lockbox, the bulletproof vest and the two (2) cell phones and was
denied in all other respects. Having asserted that their prosecution of the above-captioned cases is substantially handicapped due
to this Court’s rulings, the Commonwealth has appealed.
On appeal, the Commonwealth challenges this Court’s Orders granting the Defendant’s Motions to Suppress. Its claims are

addressed as follows:

1. Vehicle Search
The Commonwealth first challenges this Court’s Order granting the Defendant’s Motion to Suppress in part because it alleges

that the officers had probable cause to search the vehicle. This claim is meritless.
It is well-established that “when the Commonwealth appeals from a suppression order, [the appellate court] follow[s] a clearly

defined standard of review and consider[s] only the evidence from the defendant’s witnesses together with the evidence of the
prosecution that, when read in the context of the entire record, remains uncontradicted. The suppression court’s findings of fact
bind an appellate court if the record supports those findings. The suppression court’s conclusion of law, however, are not binding
on an appellate court, whose duty is to determine if the suppression court properly applied the law to the facts.” Commonwealth
v. Miller, 56 A.3d 1276, 1278–79 (Pa.Super. 2012).
The uncontradicted evidence presented at the suppression hearing established that on February 23, 2015 at approximately

6:00 p.m., Officer Ross Weimer of the McKeesport Police Department was dispatched to 807 Leech Street for a call of a female
receiving threatening calls with a suspect parked outside the residence in a grey F-150 truck. When Officer Weimer arrived at
the residence, he noted a grey F-150 truck parked a few houses away. Upon entering the residence, he spoke to Ms. Velez, who told
him that a man known to her as “Reek” had threatened to kill her, had a gun and was parked outside her house. Ms. Velez pointed
out the grey truck previously referenced. Officer Weimer approached the truck, which initially drove directly at him but did stop
on command. The driver, later identified as the Defendant, initially opened the window 2-3 inches and eventually opened it all the
way. Officer Weimer detected a strong odor of marijuana through the open window. Officer Weimer described the Defendant as
acting in a nervous manner with shaking hands and rapid breathing and called for back-up. When Officer Krejdovsky arrived,
Officer Weimer asked the Defendant to exit the vehicle and although he eventually opened the door, he refused to get out. Officer
Weimer pulled him out of the truck and a struggle ensued during which Officer Krejdovsky slipped on some ice and fell down a
small hill. The Defendant continued to struggle with Officer Weimer and was eventually able to break free after shedding his coat
and shirt. The Defendant ran and Officer Weimer chased him and attempted to use his taser, but he missed the Defendant. The
Defendant eventually slipped on some ice near Officer Weimer’s police vehicle and suffered a seizure while on the ground. Medics
were called to attend to the Defendant. Officer Krejdovsky testified that he observed a gun magazine under a piece of cloth on the
front seat of the truck and he lifted the cloth to discover a .40 caliber handgun.
Also introduced into evidence was a stipulation that 20 stamp bags of heroin were found in an unlocked lockbox on the passen-

ger seat of the vehicle, a bulletproof vest was found in the back seat of the vehicle and two (2) cell phones and a scale were also
found in the vehicle (their location was not specified). Also stipulated to was that upon his arrest, 44 individually wrapped bags of
marijuana, 10 individually wrapped bags of powder cocaine, four (4) bags of crack cocaine and $205.00 were found in the
Defendant’s pockets. The Commonwealth did not present any evidence regarding how the search of the truck was effectuated, but
rather argued that it was appropriate due to the automobile exception to the search warrant requirement or, alternately, a search
incident to arrest.13

At the conclusion of the suppression hearing, this Court made the following findings:

THE COURT: Okay. The officers were told that the defendant had a gun in his possession. They did what they were
supposed to. They went out and investigated. They smelled marijuana. The defendant was nervous, uncooperative, tried
to run, and the officers acted. According to the defendant’s constitutional right [sic], the gun was found in plain view.

When the defendant was searched, the 44 bags of marijuana, the ten bags of cocaine, the four bags of crack and the two
something else were on his person and are not suppressed. However, the 20 bags in the lockbox, the vest and the two
phones, the suppression is granted.

(Suppression Hearing Transcript, p. 64).

Pennsylvania Courts did not recognize an automobile exception to the search warrant requirement until 2014. In
Commonwealth v. Gary, 91 A.3d 102 (Pa. 2014), our Supreme Court held that “the prerequisite for a warrantless search of a motor
vehicle is probable cause to search; no exigency beyond the inherent mobility of a motor vehicle is required. The constant and firm
requirement for probable cause is a strong and sufficient safeguard against illegal searches of motor vehicles, whose inherent
mobility and the endless factual circumstances that such mobility engenders constitute a per se exigency allowing police officers
to make the determination of probable cause in the first instance in the field.” Commonwealth v. Gary, 91 A.3d 102, 138 (Pa. 2014).
In determining whether probable cause to search a vehicle exists, our courts “apply a totality of the circumstances test. Probable
cause is made out when the facts and circumstances which are within the knowledge of the officer at the time of the arrest, and of
which he has reasonably trustworthy information, are sufficient to warrant a man of reasonable caution in the belief that the
suspect has committed or is committing a crime.” Commonwealth v. Orr, 2016 WL 5266674, p. 6 (Pa.Super. 2016). “The evidence
required to establish probable cause for a warrantless search must be more than a mere suspicion or a good faith belief on the part
of the police officer… ‘[t]he level of probable cause necessary for a search of an automobile is the same as that which would be
necessary to obtain a warrant from an issuing magistrate’… probable cause also requires a ‘fair probability that contraband
or evidence of a crime will be found in a particular place.’” Commonwealth v. Parra, 2015 WL 6736549, p. 2 (Pa.Super. 2015),
internal citations omitted.
Here, as this Court noted in its findings at the conclusion of the hearing, the police had been summoned for a call of an

individual threatening a woman and in possession of a gun. When Officer Weimer attempt to speak to the Defendant, he acted
strangely and then attempted to run away. A gun was found in plain view on the driver’s seat. The information given to the police
(that the Defendant had made threats against a woman and had a gun) was sufficient to support the actions taken by the police in
removing the Defendant from the vehicle (and then finding the gun in plain view), but they did not give rise to any probable cause
that would justify their warrantless search of the vehicle. The police did not receive information that the Defendant was in
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possession of or selling drugs or conducting any drug activity from his vehicle. The Commonwealth’s argument is, essentially, that
the Defendant is a bad guy and that is enough probable cause to justify the search of the vehicle. The officers did not see any drug
paraphernalia in plain view and though Officer Weimer detected an odor of marijuana, there was a large amount of marijuana
found on the Defendant’s person when he was eventually subdued. The officers did not observe the Defendant buying, selling or
otherwise transferring drugs to another person. The officers did not observe the Defendant weighing or packaging drugs for sale.
The officers did not see the Defendant exchanging money with anyone. The officers did not observe the Defendant engaged in any
behavior typically noted in a drug transaction. The totality of the circumstances supported a finding of probable cause for the
crimes of terroristic threats and possession of a firearm only, not that drugs were being held and/or sold from the vehicle. 
Under the particular factual circumstances of this case, this Court was well within its discretion in finding that there was no

probable cause to support the search of the Defendant’s vehicle and so appropriately suppressed the evidence discovered therein.
This claim must fail.

2. Jail Visit Recordings
The Commonwealth also argues that this Court erred in suppressing the recordings of the Defendant’s jail visit conversations.

Again, this claim is meritless.
After the Defendant was arrested on the charges at CC 201502875 discussed above, he was released on bail but in June, 2015,

was detained in the Allegheny County Jail by the Ohio Parole Authority. Between June, 2015 and February, 2016, the Defendant
received multiple visits from his fiancee, Dana Heaps. The conversations that took place during those visits were recorded. While
reviewing the recordings, it was determined that the Defendant had discussed a recording he made of a sexual encounter with
Heaps while she was unconscious. Apparently, the Defendant did not like that Heaps took the medication Seroquel, so he took the
medication away from her and gave it to her as he felt was appropriate. On one occasion, he gave her a greater dose than was
prescribed, causing her to pass out. While she was unconscious, the Defendant engaged in oral, anal and vaginal sex with her and
recorded the encounter on his cell phone. During one Heaps’ visits to the Defendant at the Allegheny County Jail, the Defendant
discussed the medication and the recording of the sexual encounter with her. Upon review of the recorded jail visit conversation,
Heaps was interviewed by police and the charges were filed.
The Defendant sought suppression of the jail visit recordings in light of our Supreme Court’s decision in Commonwealth v. Fant,

146 A.3d 1254 (Pa. 2016), which held that inmate visits using a closed-circuit phone system were not “telephone calls” and thus
did not fall within the correctional facility telephone call exception to the Wiretap Act. After a hearing on the matter, this Court
granted the Defendant’s Motion to Suppress.
The evidence presented at the suppression hearing established that inmate visits at the Allegheny County Jail are conducted

over a closed-circuit system using telephone receivers. A visitor arriving at the Allegheny County Jail is taken to a visitor room
with windowed cubicles, chairs and a telephone receiver. The inmate is escorted to a room on the other side of the visitor window
with a telephone receiver below the window. There are no cubicles or walls on the inmate side. The inmate picks up the receiver,
enters his or her jail telephone ID number and then the visitor picks up his or her receiver. Before the parties are connected, a
recording stating that the visit “may be monitored or recorded” is played. (S.H.T., p. 13). There is nothing in the inmate handbook
which indicates that the visits are recorded and there was no testimony regarding whether the Defendant heard the recording
before each visit. Ms. Heaps testified that she heard the recording indicating that the conversation “may be monitored or
recorded” at each visit, but received no written documentation indicating that the conversations would be monitored or recorded. 
Pennsylvania’s Wiretapping and Electronic Surveillance Control Act states, in relevant part:

§5703. Interception, disclosure or use of wire, electronic or oral communications

Except as otherwise provided in this chapter, a person is guilty of a felony of the third degree if he:

(1) intentionally intercepts, endeavors to intercept or procures any other person to intercept or endeavor to intercept any 
wire, electronic or oral communication;

(2) intentionally discloses or endeavors to disclose to any other person the contents of any wire, electronic or oral 
communication, or evidence derived therefrom, knowing or having reason to know that the information was obtained 
through the interception of a wire, electronic or oral communication; or

(3) intentionally uses or endeavors to use the contests of any wire, electronic or oral communication, or evidence derived 
therefrom, knowing or having reason to know, that the information was obtained through the interception of a wire, 
electronic or oral communication.

and

§5704. Exceptions to prohibition of interception and disclosure of communications

It shall not be unlawful and no prior court approval shall be required under this chapter for:

…(4) A person, to intercept a wire, electronic or oral communication have given prior consent to such interception.

…(14) An investigative officer, a law enforcement officer or employees of a county correctional facility to intercept, record,
monitor or divulge any telephone calls from or to an inmate in a facility under the following conditions:

(i) The county correctional facility shall adhere to the following procedures and restrictions when intercepting, 
recording, monitoring or divulging any telephone calls from or to an inmate in a county correctional facility as 
provided for by this paragraph:

(A) Before the implementation date of this paragraph, all inmates of the facility shall be notified in writing that, as 
of the effective date of this paragraph, their telephone conversations may be intercepted, recorded, monitored 
or divulged.

(B) Unless otherwise provided for in this paragraph, after intercepting or recording a telephone conversation, only 
the superintendent, warden or a designee of the superintendent or warden or other chief administrative official 
or his or her designee, or law enforcement officers shall have access to that recording.
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(C) The contents of an intercepted and recorded telephone conversation shall be divulged only as is necessary to 
safeguard the orderly operation of the facility, in response to a court order or in the prosecution or 
investigation of any crime.

(ii)  So as to safeguard the attorney-client privilege, the county correctional facility shall not intercept, record, monitor
or divulge any conversation between an inmate and an attorney.

(iii) Persons who are calling into a facility to speak to an inmate shall be notified that the call may be recorded or 
monitored.

(iv) The superintendent, warden or a designee of the superintendent, warden or other chief administrative official of 
the county correctional system shall promulgate guidelines to implement the provisions of this paragraph for 
county correctional facilities.

18 Pa.C.S.A. §5703-§5704.

In Commonwealth v. Fant, 146 A.3d 1254 (Pa. 2016), our Supreme Court addressed the recording of jail visits in light of the
Wiretapping and Electronic Surveillance Control Act. In Fant, the defendant was incarcerated at the Clinton County Correctional
Facility when various inmate visit conversations were recorded and used to obtain additional evidence against him. At the time,
Clinton County Correctional Facility used a visiting procedure virtually identical to Allegheny County Jail’s procedure. The defen-
dant filed a pre-trial Motion to Suppress, averring that the recordings were obtained in violation of the Wiretap Act, but the
Commonwealth argued that they fell within the correctional facilities exception to the Act. The Supreme Court engaged in an
extensive analysis of whether the use of telephone receivers in the visit procedure constitutes a “telephone call” for purposes of
the Wiretap Act and eventually concluded that it did not, holding that inmate visit conversations using telephone receivers “are
not ‘telephone calls’ and they are not subject to the county correctional facility “telephone” exception under the Wiretap Act.”
Commonwealth v. Fant, 146 A.3d 1254, 1265 (Pa. 2016).
At the suppression hearing, the Commonwealth conceded that the telephone jail visit system was not a “telephone call”. Of note

was the testimony from Sam Pastor, an Investigator from the Internal Investigations Office of the Allegheny County Jail, which
indicated that since the Fant decision, the procedure for inmate visits has changed and the conversations are no longer being
recorded. Although this is instructive, it is, for terms of this analysis, somewhat beside the point, given the Commonwealth’s
concession that the recordings did not fall within the county correctional facility telephone call exception to the Wiretap Act.
Rather, the Commonwealth argues that the recordings fall within the two-party consent exception of the Wiretap Act. In

support of its arguments, the Commonwealth presented the testimony of Ms. Heaps, who testified that she heard a recorded
statement stating that the conversation “may be monitored or recorded” prior to the connection of each visit call. Even though
Ms. Heaps was never informed of the policy in writing or gave her consent in writing, the Commonwealth presumes that by
beginning to speak after the recorded statement, she signified her consent. This Court accepts the Commonwealth’s presumption
for purposes of this analysis.
Nevertheless, the Commonwealth has failed to present any evidence indicating that the Defendant heard the recording. It is not

outside the realm of possibility that the Defendant did not have the receiver to his ear when the recording played, and therefore
may not have heard it. The Commonwealth conceded that the Defendant was not provided with a written statement or agreement
regarding consent to be recorded, and similarly conceded that there was no such provision in the inmate handbook.

At the conclusion of the suppression hearing, this Court made the following findings:

THE COURT: But there is no direct evidence of what Mr. Byrd may have known.

MR. SACHS: Well, Mr. Pastor testified that both parties hear this on every visitation. And he’s got to have the phone up
to his ear when he’s punching in - he picks up the phone and he punches in his ID number and it says the call is being
processed.

THE COURT: Well, but he doesn’t have to have the phone to his ear.
…

THE COURT: Actually the inmates in the Allegheny County Jail are told, as I heard on the recording that you played, may
be subject to recording. May be monitored or recorded.

MR. SACHS: I said it’s almost identical. What the federal - 

THE COURT: There’s a big difference between “is” and “may be”.

…

THE COURT: The court finds that you have not proven the consent of Mr. Byrd in this case. Relying on the Fant decision,
the jail visit conversations will be suppressed.

(S.H.T., pp. 33, 36, 38).

By failing to establish that the Defendant was aware of the recording and consented to it, the Commonwealth has not satisfied
the requirements of the two-party consent exception to the Wiretap Act. As such, this Court correctly determined that the
recordings were obtained in violation of the Wiretapping and Electronic Surveillance Control Act, and was therefore well within
its discretion in granting the Defendant’s Motion to Suppress. Again, this claim is meritless.
Accordingly, for the above reasons of fact and law, this Court’s Orders of October 31, 2016, granting the Defendant’s Motions to

Suppress must be affirmed.
BY THE COURT:
/s/McDaniel, J.

Date: January 11, 2017

1 18 Pa.C.S.A. §6105(a)(1)
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2 18 Pa.C.s.A. §6106(a)(1)
3 35 P.S. §780-113(a)(30)
4 35 P.S. §780-113(a)(16)
5 18 Pa.C.S.A. §3121(a)(3)
6 18 Pa.C.S.A. §3123(a)(3)
7 18 Pa.C.S.A. §3125(a)(4)
8 18 Pa.C.S.A. §2706(a)(1)
9 18 Pa.C.S.A. §2709.1(a)(1)
10 18 Pa.C.S.A. §3126(a)(4)
11 18 Pa.C.S.A. §7507.1(a)(1)
12 18 Pa.C.S.A. §6105(a)(1)
13 The Commonwealth has abandoned its argument of search incident to arrest for purposes of this appeal. Indeed, our Supreme
Court has held that a search of a vehicle is not justifiable as a search incident to an arrest. See Commonwealth v. White, 669 A.2d
896, 902 (Pa. 1995).

Commonwealth of Pennsylvania v.
Taevon Maurice Carr

Criminal Appeal—Sufficiency—Sentencing (Legality)—Inchoate Crimes—Attempted Homicide—Prejudicial Statement

Court errs in imposing sentence for attempted homicide and conspiracy; both inchoate crimes based on one offense.

No. CC 201312279. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 9, 2017.

OPINION
This is an appeal by Defendant, Taevon Maurice Carr, from the judgment of sentence of April 6, 2016 after Defendant was found

guilty on January 15, 2016 of two counts of Criminal Attempt Homicide in violation of Pa.C.S.A. § 901(a), Criminal Conspiracy to
Commit Homicide in violation of 18 Pa.C.S.A. § 903(c), two counts of Reckless Endangering Another Person in violation of 18
Pa.C.S.A. § 2705 and one count of Possession of a Firearm by a Minor in violation of 18 Pa.C.S.A. § 6110.1(a). Defendant filed Post
Trial Motions that were denied by an order of April 19, 2016. Defendant filed his Notice of Appeal on May 19, 2016. On May 24,
2016 an order was entered directing Defendant file his Concise Statement of Matters Complained of on Appeal within twenty-one
(21) days. On September 27, 2016 Defendant filed his Concise Statement which set forth the following:

“A. The lower court erred when it denied the Motion for a Mistrial when one of the two victims, Irvin Green, blurted out
in front of the jury that Parrish Linnen, Mr. Carr’s codefendant, had been charged previously with criminal homicide and
“beat it”, thereby denying Mr. Carr a fair trial. The jury could have determined that Mr. Linnen had a propensity for
violence, and found Mr. Carr guilty by association with his codefendant, and was free to surmise that he too previously had
been charged with homicide. The curative instruction was insufficient to overcome the prejudicial impact of the statement.

B. The evidence was insufficient as a matter of law to sustain the conviction of Criminal Attempt Homicide with respect
to Tashawna Sutton insofar as she testified that she never saw Mr. Carr shoot at her or anyone else. The other victim,
Irvin Green, testified that he heard Parrish Linnen tell Dakota Halcomb to kill Tashawna Sutton. Mr. Green heard
gunshots, but did not see who was firing at them. He only reportedly saw Mr. Carr when he was loading his gun. For these
reasons, the Commonwealth failed to prove that Mr. Carr had the specific intent to kill Ms. Sutton, or that his actions
constituted a substantial step towards the commission of the crime of Criminal Attempt Homicide as to Ms. Sutton.

C. The lower court improperly convicted and sentenced Mr. Carr for two inchoate crimes, Criminal Attempt - Homicide
(18 Pa.C.S. § 901) and Criminal Conspiracy (18 Pa.C.S. § 903). The court imposed terms of imprisonment at both counts
of Criminal Attempt - Homicide, and also imposed a term of imprisonment for the one count of Criminal Conspiracy.
Convictions and sentences for two inchoate crimes directed to the commission of the same crime is prohibited by 18
Pa.C.S. § 906.”

BACKGROUND
This matter arises out of the shooting of Irvin Green and Tashawna Sutton on August 1, 2013 in Clairton, Pennsylvania. The

evidence at trial established that Green and Sutton left their home on Wylie Avenue in the early morning hours of August 1 to walk
to a nearby banking machine to withdraw money from Green’s account. (T., p. 99) Green and Sutton walked up Wylie Avenue to
its intersection with Miller Avenue and turned right on Miller Avenue toward the banking machine. As they were walking on Miller
Avenue, Defendant and Dakota Holcomb crossed the street in front of them. (T., p. 101) Both Green and Sutton knew Defendant
and Holcomb but did not speak with them. Green and Sutton continued onto the banking machine and after withdrawing the money,
walked back up Miller Avenue to Wylie. As they turned onto Wylie Avenue, they again saw Defendant and Holcomb standing on
Wylie Avenue but they were now accompanied by Parrish Linnen and a fourth unidentified man. (T., pp. 105, 197) As soon as Green
and Sutton turned onto Wylie Avenue, the four men turned and began walking down Wylie Avenue towards Green and Sutton’s
home but shortly thereafter Green and Sutton lost sight of them. (T., pp. 105-106,197) Green and Sutton continued onto their house
and as Sutton was unlocking the front door they began hearing gun shots and both Green and Sutton were immediately struck by
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the gun fire. (T., pp. 109 – 110) Green testified that he fell but then started to get up and as he did he turned and saw three men
coming out of the darkness from across the street walking closer to his house as they continued shooting. (T., p. 109-110) Green
testified that all three had guns in their hands and he watched as they continued firing at him and Sutton as they approached
within a few feet of them. Green identified Defendant, Linnen and Holcomb as the shooters. Green testified that he could clearly
see their faces by the light from his front porch and he watched as they reloaded their guns. (T., p. 111) Green testified that he was
shot six times and Sutton, who was also shot several times, fell to the ground just off their porch. (T., p. 113) Green testified that
he then ran towards Sutton’s mother’ home, which was about five houses away, and was pursued by Defendant and Linnen. When
he reached the house he turned and was shot by Defendant in the shoulder and he fell to the ground. While lying on the ground,
Defendant stood over him and shot him in the face while Linnen was standing directly behind him. (T., pp. 114-115) Green
testified repeatedly that he immediately recognized Defendant and Linnen and that he knew them from having lived in the Clairton
area for much of his life and knowing their families.
Sutton also testified that as she began to open the door to their home she heard gun fire and was immediately hit. (T., p. 203)

She fell to the ground and then tried to get up and as she did she was shot in the chest by Linnen. (T., p. 204) As she lay on the
ground, Holcomb then stood over her pointing his gun and repeatedly pulled the trigger but it didn’t fire. She then heard Linnen
say “Fuck that bitch. She is dead anyway.” (T., p. 206) She then saw Defendant and Linnen and chase Green as he ran down the
street. As she lay on the ground she called 911. (T., p. 207) Sutton also testified that she knew Defendant and Linnen from living
in Clairton and specifically testified that she had seen Defendant in the community “thousands” of times. (T., p. 193) On cross
examination Sutton acknowledge that she did not see Defendant shooting. (T., p. 223)
The Commonwealth also presented the testimony of Sergeant Keith Zenkovich of the Clairton Police Department who testified

that he arrived on the scene shortly after the shooting. After Green was placed into an ambulance Zenkovich asked Green who shot
him and he stated he was shot by Defendant and “P. Money.” (T., p. 260) Zenkovich then went to the ambulance that Sutton was in
and she indentified the shooters as Defendant and Linnen. (T., p. 261)
The Commonwealth also presented the testimony of Detective Steven Hitchings of the Allegheny County Police who also

testified that he spoke to Green at the hospital later that morning and he again identified Defendant and Linnen as the shooters.
(T., p. 276) Hitchings also created a photo arrays and returned to the hospital and presented the arrays to Green from which Green
immediately identified Defendant and Linnen as two of the shooters. (T., pp. 280, 283)
As noted above, Defendant was convicted of two counts of Criminal Attempt Homicide, Conspiracy, and two counts of

Recklessly Endangering Another Person. On April 6, 2016 Defendant was sentenced to two concurrent sentences of 15 to 30 years
for the criminal attempt homicide convictions, a consecutive sentence of 10 to 20 years for conspiracy and a concurrent sentence
of 9 to 18 months for possession of a firearm by a minor.

DISCUSSION:
In his first issue on appeal, Defendant claims that it was error to dismiss the motion for a mistrial made by Linnen’s counsel

when Green stated in front of the jury during cross examination that Linnen had previously been charged with criminal homicide.
Defendant asserts that the jury could have determined that Linnen had a propensity for violence and found Defendant guilty by
association with Linnen and was free to surmise that he too previously had been charged with homicide. Defendant asserts that
the curative instruction was insufficient to overcome the prejudicial impact of the statement.
During cross examination Linnen’s counsel repeatedly attempted to discredit Green’s identification of Linnen by eliciting

testimony about Green’s extensive criminal history, his drug usage and addiction and the fact that he was being treated for
paranoid schizophrenia at the time of the shooting. (T., pp. 133 – 143) In addition, Linnen’s counsel attempted to discredit
Green’s testimony that he could identify Linnen because Green knew him from the years they lived in the same community.
Linnen’s counsel attempted to establish that there were extended periods of time when Green was incarcerated and, therefore,
could not have seen or been around Linnen. In response to questions concerning when both he and Linnen were in the Clairton
community the following exchange took place:

“Q. Now, you would agree with me there is a four-year period of time you’re not in Clairton, correct?

A. Yeah.

Q. 2008-2012, correct?

A. Yes, sir. Man, I know he was incarcerated for six years. I know I was incarcerated for six years and he ain’t seen him
and he ain’t seen me, but I know him.

Q. Did you just testify that my client has been incarcerated for six years?

A. Yeah. Yes, sir.

Q. So let’s narrow that down. When possibly could you have seen Parrish Linnen in the projects?

A. Way before he even got arrested. Way before he got arrested for the homicide that he beat.” T., pp. 143-144) (Emphasis added)

At that point Linnen’s counsel made a motion for a mistrial stating:

“The basis is this individual, without my solicitation, I did not solicit the nature of my client’s underlying charge, blurted
out that he knew my client before he was arrested for the homicide that he beat.” (T., p. 144)

In response the Commonwealth argued that the statement was elicited by questioning from Linnen’s counsel; that Linnen’s
counsel could observe the outrage that the Green exhibited during his testimony concerning the attack on him and Sutton; and,
that given repeated questioning about the opportunities to observe Linnen in the community, including specific question question-
ing about when Linnen was incarcerated, it was not unpredictable that Green might make statements about Linnen’s criminal
history. The motion for a mistrial was denied and the jury was immediately given the following cautionary instruction:

“Ladies and Gentleman of the Jury, there was a statement made by the witness on the stand concerning one of the
Defendants and brought reference to a prior matter involving a homicide. I want you to disregard that. It’s hearsay and
not admissible and you should pay no attention to it.” (T., pp. 147 – 148)
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Clearly Green’s reference to Linnen’s previous arrest for a homicide was inadmissible. However, not all testimony or references
to unrelated criminal conduct of a defendant is a basis for a mistrial. In Commonwealth v. McEachin, 537 A.2d 883 (Pa. Super. 1988)
the Court stated:

There is no per se rule that requires a new trial for a defendant every time there is reference to prior criminal activity.
Commonwealth v. Heaton, 504 Pa. 297, 472 A.2d 1068 (1984). “[W]e have never ascribed to the view that all improper
references to prior criminal activities necessarily require the award of a new trial as the only effective remedy.”
Commonwealth v. Williams, 470 Pa. 172, 178, 368 A.2d 249, 252 (1977)…. An immediate curative instruction to the jury
may alleviate any harm to the defendant that results from reference to prior criminal conduct. [citations omitted] …
“[W]hether the exposure of the jury to improper evidence can be cured by an instruction depends upon a consideration
of all the circumstances.” Commonwealth v. Richardson, [496 Pa. 521, 526, 437 A.2d 1162, 1165 (1981) ]. Com. v.
McEachin, 371 Pa. Super. 188, 198–200, 537 A.2d 883, 888–89 (1988)

In determining whether a mistrial should be granted, consideration must also be given to the nature of the reference and
whether the testimony was intentionally elicited by the prosecutor. Commonwealth v. Satzberg, 516 A.2d 758, 762 (1986) In this
case it is clear that the testimony at issue was not elicited in any manner by the Commonwealth. In addition the statement made
no reference to Defendant. There is no basis to believe that the jury would associate Defendant with the homicide that Linnen was
allegedly charged with. The statement specifically referred to Linnen and did not implicate Defendant in any manner. Defendant
did not request a mistrial nor did he request a separate curative instruction as it was clear that Green’s statement applied only to
Linnen. In addition, during the final charge the jury was specifically instructed that:

“You heard testimony throughout the trial potentially concerning other possible criminal activities involving both
Defendants. This testimony is not evidence against these Defendants, nor does it have any relevance in this case before
you now. You must disregard this testimony in its entirety.” (T., p. 442-443).

Based on all of the circumstances, there was no error in failing to grant the mistrial. and there is no merit to the claim that
Defendant was denied a fair trial.
Defendant next argues that the evidence was insufficient as a matter of law to sustain the conviction of criminal attempt

homicide with respect to Tashawna Sutton because she testified that she never saw Defendant shoot at her or anyone else.
Defendant also contends that Green testified that he heard Linnen tell Halcomb to kill Tashawna Sutton. Defendant also contends
that Green heard gunshots, but did not see who was firing at them and only saw Defendant when he was loading his gun. As a result
of the foregoing, Defendant contends that the Commonwealth failed to prove that Defendant had the specific intent to kill Sutton,
or that his actions constituted a substantial step towards the commission of the crime of criminal attempt homicide as to Sutton.
When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the

Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of the
crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the province
of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939 (1990);
Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined from the evidence presented
that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient to support the
verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994); Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. 2000)

Criminal attempt is defined in 18 Pa.C.S.A. §901 as follows:

(a) Definition of attempt.--A person commits an attempt when, with intent to commit a specific crime, he does any act
which constitutes a substantial step toward the commission of that crime. 18 Pa.C.S.A. § 901

The elements of the crime of attempt are an intent to commit a specific crime and any act constituting a substantial step toward
the commission of that crime. Commonwealth v. Fierst, 257 Pa.Super. 440, 390 A.2d 1318 (1978). The intent to commit a crime may
be inferred from the actions of the defendant in light of all attendant circumstances and even though direct evidence thereof is
lacking. Commonwealth v. Chance, 458 A.2d 1371, 1374 (1983) Commonwealth v. Cross, 331 A.2d 813, 814 (1974) To prove a charge
of attempted homicide, the Commonwealth must establish that the accused took a substantial step toward committing homicide,
with the specific intent to kill. Such specific intent may reasonably be inferred from an accused’s use of a deadly weapon on a vital
part of the victim’s body. Commonwealth v. Hobson, 604 A.2d 717 (1992). The offense of attempted homicide is completed by the
discharging of a firearm at a person with intent to kill, even if no injury is suffered. Commonwealth ex rel. Robinson v. Baldi, 106
A.2d 689 (1954).
In the present case there is more than sufficient evidence to establish that Defendant was guilty of criminal attempt homicide

as to Sutton. Although Sutton testified that she did not see Defendant firing his weapon, she unequivocally identified him as being
one of the participants in the shooting. While his mere presence at the scene would not be sufficient to prove the intent to kill, her
testimony, in combination with Green’s testimony, establishes Defendant’s intent. Green specifically identified Defendant as
walking towards them with the other men firing repeatedly the weapon he held in his hand and that both he and Sutton were struck
multiple times as they stood on the porch. Clearly the specific intent to kill Sutton can be inferred from Defendant’s repeatedly
firing of a firearm in the direction of the Sutton.

Q. Now to this point during this encounter, did you see who it was that was shooting at you, sir?

A. No. Because they were still in the dark, still in the dark. They was coming across the street. Whenever I fell on one
knee, I looked, and they was coming across the street. We had our porch light on. Our porch light was on on the front and
was on the side. The closer they got to our house, the way better you could see. They walk right up from the cutoff from
the houses across the street off the curb into the middle of the street still firing at us. I was on one knee and then I got hit
again and I fell. Then Tashawna started -- they started lighting Tashawna up. Tashawna fell right on top of me and she
started crying, screaming: Oh My God. Then like I am looking at her but there was nothing I could do. Just nothing I could
do. She got up. She tried to get up, and by this time, they’re on our sidewalk in front of our house and I am looking at all
three of them.

Q. You say “all three of them,” who are the people we are talking about?
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A. Taevon, Parrish and Dakota.

Q. What were they doing then at this point?

A. They were still shooting. When they got all the way up on the lawn – – when they got all the way up like four or 5 feet
away from us they was out of bullets.

Q. How do you know that was the case?

A. Because they pulled their clips out of their pockets and they put their clips in their gun and they had bullets in their
pocket and reloaded the clips. I watched this with my own eyes.

Q. Did each of them have a gun?

A. All three of them had a gun. (T., pp. 110-111)

Defendant’s contention that there is no evidence that would establish his intent to commit homicide as to Sutton is clearly
contradicted by Green’s testimony. The fact that Sutton did not see Defendant firing his weapon does not negate Green’s
unequivocal testimony that he saw all three of the men, including Defendant, shooting at them. In addition, the fact that the
Commonwealth did not establish specifically which of the several bullets that struck Sutton were fired from Defendant’s
gun does not require a finding that the evidence was insufficient to convict Defendant of Criminal Attempt Homicide as
to Sutton.
Defendant next asserts that he was improperly convicted and sentenced for two inchoate crimes of criminal attempt homicide

and criminal conspiracy related to the attempted homicide. As noted above, Defendant was sentenced to two concurrent sentences
of 15 to 30 years for the convictions for the criminal attempt homicide convictions and a consecutive sentence of 10 to 20 years for
conspiracy to commit homicide. Defendant should not have been sentenced for both the inchoate crimes of criminal attempt
homicide and the criminal conspiracy related to the attempted homicides. Sentences for more than one inchoate crime related to
the same crime are prohibited by 18 Pa.C.S.A. §906 which provides:

A person may not be convicted of more than one of the inchoate crimes of criminal attempt, criminal solicitation or
criminal conspiracy for conduct designed to commit or to culminate in the commission of the same crime. 18 Pa.C.S.A. § 906

Therefore, the sentence imposed must be corrected.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Zachary Blair

Criminal Appeal—Guilty Plea—Sentencing (Discretionary Aspects)—Simple Assault

Court ordered probation to be served following sentence in another case which had not yet been imposed.

No. CC 201500922. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 19, 2017.

OPINION
This is a direct appeal wherein the defendant, Zachary Blair, appeals from the judgment of sentence of April 28, 2016. The

defendant pled guilty to simple assault on December 16, 2015 and at that time he was facing unrelated homicide charges at a
different case number. The defendant requested that his sentencing be delayed because of a concern that the Commonwealth of
Pennsylvania would seek the death penalty in the homicide case and there was a concern as to how the simple assault case would
affect the death penalty case. The Commonwealth of Pennsylvania eventually opted not to seek the death penalty in the homicide
case. On April 28, 2016, this Court sentenced the defendant. The defendant had not yet been sentenced on the homicide case. This
Court sentenced defendant to a term of two years’ probation upon his release from custody on the homicide case. Though defen-
dant did not challenge the sentence at the time it was imposed, the defendant filed a timely appeal of the sentence claiming that
this Court erred when it imposed the probationary sentence consecutively to a sentence that has not yet been imposed.
This Court believes that the defendant’s claim does not have merit. The defendant was incarcerated pending trial on the

homicide case. The Court ordered that the probationary period was “effective upon release from custody.” The Court did not order
that the defendant’s probation begin consecutively to any other sentence. The Court did not intend that the defendant’s probation
be concurrent to his being detained in the Allegheny County Jail due to a denial of bail or his failure to make bail on the homicide
case. Rather, the defendant’s probation was to begin upon his release from custody, whether by the defendant’s making bail
during the pendency of the homicide case, a dismissal of the homicide case or an acquittal of the homicide charges, or the
completion of any sentence issued relative to the homicide case. The Court does not believe that the defendant should have been
placed on probation during his pre-trial detention in the Allegheny County Jail for the homicide case, as such would be inconsis-
tent with the purpose of a probationary sentence and would otherwise be meaningless.
Should the Honorable Superior Court find that this Court’s sentence is improper, the Superior Court should vacate the judgment

of sentence and order a new trial.

BY THE COURT:
/s/Mariani, J.

Date: January 19, 2017
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Commonwealth of Pennsylvania v.
Gene Livingston

Criminal Appeal—Suppression—VUFA—Mere Encounter—Safety Check—Inventory Search—Constructive Possession

Sleeping defendants in running car were properly detained and furtive movements supported escalating the detention.

No. CC 2015-13189. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January 19, 2017.

OPINION
This is a direct appeal wherein the defendant, Gene Livingston, appeals from the denial of his post-sentencing motions. After

a non-jury trial, Mr. Livingston was convicted of being a person not to possess a firearm, in violation of 18 Pa.C.S.A. §6105(a).
He was sentenced to a period of imprisonment of not less than 9 months nor more than 18 months to be followed by a period
of probation of two years.
The credible evidence presented at trial established that the following events transpired:
Officer Ryan Coll of the McKees Rocks Police Department was on duty on November 8, 2015. At approximtely 3:55 a.m., he

received a dispatch that three males were passed out in a Ford Escort in the parking lot of a CoGo’s convenience store in McKees
Rocks. When he arrived at the CoGo’s, Officer Coll observed the Ford Escort but there were actually six people inside the vehicle.
The Ford Escort was a small vehicle. The vehicle’s engine was running. There was one male in the driver’s seat, one male in the
front passenger seat and three females and one male in the rear seats of the vehicle. All six people were sleeping. Sir John Withrow
was in the driver’s seat. Gene Livingston, who was a large man, was in the front passenger seat. McKees Rocks police officer Roche
arrived on the scene. He proceeded to the driver’s side window. Officer Coll remained at the front passenger window. Due to the
officers’ fear that serious injury could occur to one of the occupants or a pedestrian if the vehicle was accidentally placed into gear
by one of the sleeping occupants, both officers began to knock on the windows. Despite the knocking, none of the occupants woke
up. After unsuccessfully attempting to wake the occupants, Officer Roche checked to see if the passenger door was unlocked. The
passenger door was unlocked so he opened the door, reached into the vehicle, turned the engine off and removed the keys from the
ignition. Mr. Livingston opened his eyes briefly then went back to sleep. Eventually, the officers were able to wake Mr. Withrow
and Mr. Livingston. Officer Roche returned to his patrol vehicle to run a background check on Mr. Withrow and Mr. Livingston
through dispatch. Officer Coll remained with the vehicle. While Officer Roche was checking with dispatch, Officer Coll observed
Mr. Livingston reaching with his left hand towards the center console of the vehicle. Mr. Withrow was also observed making move-
ments with his right hand toward the console. Officer Coll could not see what they were reaching for. Officer Coll ordered both
males to show their hands and to stop making movements. 
Mr. Livingston continued to move around inside the vehicle. Fearing for his safety, Officer Coll ordered Mr. Livingston out of

the vehicle. He also ordered Mr. Livingston to sit on the sidewalk. At this point, Officer Roche returned to the vehicle. Based on
Officer Roche’s background check, officers learned that Mr. Withrow’s driver’s license was suspended. Due to that fact, Officer
Coll called for a tow truck. Officer Roche asked Mr. Withrow to exit the vehicle. Mr. Withrow refused to exit the vehicle.
Mr. Withrow began to take his jacket off and again reached toward the center console. Officer Roche then physically
removed Mr. Withrow from the vehicle. After Officer Roche conducted a pat-down search of Mr. Withrow for weapons,
Mr. Withrow consented to a search of his person. Heroin and crack cocaine were discovered. Mr. Withrow was taken into custody
and placed into Officer Roche’s patrol vehicle. The remaining occupants of the vehicle woke up. They were each checked by other
officers who responded to the scene and told they were free to go.
Officer Coll was about to begin conducting an inventory search of the vehicle before the tow truck arrived. Prior to beginning

the inventory search, Officer Coll noticed a firearm on the top of the console between the driver’s and front passenger’s seats.
The firearm was in plain view and he was able to observe it from outside the vehicle. He did not see the firearm when he turned
the ignition off. He immediately took possession of the firearm and he found it to be loaded. At this point, Mr. Livingston was also
placed under arrest. At the conclusion of trial, Mr. Livingston was convicted of of being a person not to possess a firearm as a
misdemeanor of the first degree. This timely appeal followed.
Mr. Livingston challenges this Court’s denial of his motion to suppress. Mr. Livingston claims that he was unlawfully detained

because Officer Coll did not have probable cause or reasonable suspicion to detain him. The Fourth Amendment to the United
States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect individuals from unreasonable searches and
seizures, thereby ensuring the “right of each individual to be let alone.” Commonwealth v. Blair, 394 Pa. Super. 207, 575 A.2d 593,
596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania require law enforcement officers to demonstrate ascending
levels of suspicion to justify their interactions with citizens as those interactions become more intrusive. See Commonwealth v.
Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000). The first of these is a ‘mere encounter’ (or request for informa-
tion) which need not be supported by any level of suspicion, but carries no official compulsion to stop or to respond. See Florida v.
Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v. Bostick, 501 U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d 389 (1991).
The second, an investigative detention, must be supported by a reasonable suspicion; it subjects a suspect to a stop and a period
of detention, but does not involve such coercive conditions as to constitute the functional equivalent of an arrest. Berkemer v.
McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984); Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968);
Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995). Finally, an arrest, or ‘custodial detention’, must be supported by
probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L.Ed.2d 824 (1979); Commonwealth v. Rodriguez, 532 Pa. 62,
614A.2d 1378 (1992).
As set forth above, a mere encounter between police and a citizen need not be supported by any level of suspicion, and carries

no official compulsion on the part of the citizen to stop or to respond. See Beasley, 761 A.2d at 624. No constitutional provision
prohibits police officers from approaching citizens in public to make inquiries of them.
If, however, the police action becomes too intrusive, a mere encounter may be regarded as an investigatory detention or seizure.

See Id. To determine whether a mere encounter rises to the level of an investigatory detention, it must be discerned whether, as a
matter of law, police have conducted a seizure of the person involved. See Commonwealth v. Mendenhall, 552 Pa. 484, 715 A.2d
1117, 1119 (Pa. 1998).
An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a show

of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609 A.2d 177,
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180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619 (1994). Such a
detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the requirements of
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). In order to determine whether a particular encounter constitutes
a seizure or detention, “a court must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonable person that the person was not free to decline the officers’ request or other-
wise terminate the encounter.” Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115 L. Ed. 2d
389, 111 S. Ct. 2382 (1991)). Moreover, it is necessary to examine the nature of the encounter. Circumstances to consider include,
but are not limited to, the following: the number of officers present during the interaction; whether the officer informs the citizen
he or she is suspected of criminal activity; the officer’s demeanor and tone of voice; the location and timing of the interaction; the
visible presence of weapons on the officer; and the questions asked. See Beasley, 761 A.2d at 624.
If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity

is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may
conduct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light
of his experience, that criminal activity may be afoot). Police officers are permitted to conduct a vehicle stop if the officer has
reasonable suspicion to believe that a violation of the Motor Vehicle Code is occurring or has occurred. Commonwealth v. Holmes,
14 A.3d 89, 95 (Pa. 2011). Police officers may request both drivers and their passengers to exit a lawfully stopped car or to remain
in a lawfully stopped car without reasonable suspicion that criminal activity is afoot. In such situations, it is not unreasonable for
an officer to request that the passengers in a lawfully stopped car exit the vehicle so that the safety of the officer is, if not insured,
at least better protected. Commonwealth v. Pratt, 930 A.2d 561, 564 (Pa.Super. 2007).
The motion to suppress was properly denied. The interaction between the police officers and Mr. Livingston began as a mere

encounter. The officers responded to a police dispatch advising them that three males were “passed out” in a running vehicle in
the CoGo’s parking lot at 3:55 a.m.. The officers responded to the scene and initially began to conduct a welfare check to deter-
mine whether the occupants of the vehicle were in any physical distress. The officers repeatedly attempted to wake the occupants
by knocking on the windows of the vehicle but the occupants would not wake up. In an effort to erase any risk of physical harm
that could result if one of the occupants accidentally shifted the vehicle into gear, Officer Coll opened the car door and turned off
the ignition. The officers had duty to check on the safety of the occupants of the Ford Escort, See Commonwealth v. Conte, 2007
PA Super 232, 931 A.2d 690, 693-694, (Pa.Super. 2007)( “Indeed, our expectation as a society is that a police officer’s duty to serve
and protect the community he or she patrols extends beyond enforcement of the Crimes Code or Motor Vehicle Code and includes
helping citizens…..”). The police officers were well within their province to approach the vehicle, attempt to make contact with the
occupants and attempt to diffuse any dangerous situation that affected the safety of the occupants or the public. There was
nothing unlawful about the officers approaching the vehicle and turning the ignition off.
Soon after the ignition was turned off, both Mr. Livingston and Mr. Withrow woke up. The officers obtained the identity of both

men and Officer Roche returned to his vehicle to conduct a background check of the men. While Officer Roche was running the
background check, both men began to make furtive movements toward the center console of the vehicle. After Mr. Livingston
ignored Officer Coll’s demand to show his hands and stop moving around the interior of the vehicle, Officer Coll removed Mr.
Livingston from the vehicle and had him sit on the sidewalk. Mr. Withrow was determined to have been driving with a suspended
driver’s license. He refused to voluntarily exit the vehicle and was then forcibly removed from the vehicle. As he was being
removed from the vehicle, Mr. Withrow continued to make movements toward the center console. He was placed into custody at
that point. The actions of each defendant warranted the police officers fearing for their safety and/or a belief that the defendants
were attempting to conceal contraband in the console. The unusual furtive actions of Mr. Livingston and Mr. Withrow, combined
with their refusal to submit to the officers’ requests, created sufficient reasonable suspicion to permit the police officers to
conduct an investigatory detention.
Once all of the other occupants were removed from the vehicle, Officer Coll determined he was going to conduct an inventory

search. However, prior to the inventory search and right after Mr. Livingston and Mr. Withrow were removed from the vehicle,
Officer Coll observed, in plain view, the firearm resting on the top of the console. Mr. Livingston does not challenge the fact that
Officer Coll observed the weapon in plain view. Accordingly, the motion to suppress was properly denied.
The defendant’s next claim of error is that the evidence was insufficient to prove that he possessed the firearm. Relative to this

claim of error, the standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995). It is for the trier of
fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159 (Pa.Super 2006).
Possession can be found by proving actual possession, constructive possession or joint constructive possession. Commonwealth

v. Heidler, 741 A.2d 231, 215 (Pa.Super. 1999). Possession can be proved by circumstantial evidence. Commonwealth v. Bentley,
276 Pa. Super. 41, 46, 419 A.2d 85, 87 (1980). In Commonwealth v. Carroll, 510 Pa. 299, 302, 507 A.2d 819, 821 (1986) citing
Whitebread and Stevens, To Have and To Have Not, 58 U.Va.L.Rev. 751, 755 (1972), the Pennsylvania Supreme Court explained
that “[t]he purpose of the constructive possession doctrine is to expand the scope of possession statutes to encompass those cases
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where actual possession at the time of arrest cannot be shown but where the inference that there has been actual possession is
strong.” Constructive possession is “the ability to exercise a conscious dominion over the contraband, the power to control the
contraband and the intent to exercise that control.” Commonwealth v. Macolino, 503 Pa. 201, 206, 469 A.2d 132, 134 (1983).
Constructive possession may be found in one or more actors where the item in issue is in an area of joint control and equal access.
Commonwealth v. Murdrick, 510 Pa. 305, 507 A.2d 1212 (1986). In Macolino, this Court further determined that “an intent to main-
tain a conscious dominion may be inferred from the totality of the circumstances . . . . [and], circumstantial evidence may be used
to establish a defendant’s possession of drugs or contraband.” Macolino, 503 Pa. at 206, 469 A.2d at 134. (citations omitted). See
also Commonwealth v. Dargan, 897 A.2d 496, 504 (2006); Commonwealth v. Bricker, 882 A.2d 1008, 1014 (Pa.Super. 2005);
Commonwealth v. Kirkland, 2003 PA Super 279, 831 A.2d 607, 610 (Pa. Super. 2003), appeal denied, 577 Pa. 712, 847 A.2d 1280 (Pa.
2004); Commonwealth v. Petteway, 2004 PA Super 109, 847 A.2d 713, 716 (Pa. Super. 2004); Commonwealth v. Parker, 2004 PA
Super 113, 847 A.2d 745, 750 (Pa. Super. 2004).
In this case, the Commonwealth proved beyond a reasonable doubt that the defendant possessed the firearm in question. Both

men were in a deep sleep when the officers approached the Ford Escort. As soon as they were awakened by the officers, both men
ignored the warnings of the police officers and made repeated furtive movements toward the center console of the Ford Escort.
Mr. Livingston specifically ignored demands that he show his hands and not make any movements inside the vehicle. Despite these
demands, he reached toward the center console. Mr. Withrow continued to reach toward the center console as he was being
removed from the vehicle. The firearm was recovered within inches of where both men were sitting in the vehicle. Both men had
the power and ability to control the firearm. Their repeated movements toward the location where the firearm was found proves
their intent to maintain control over the firearm. This Court believes this evidence was sufficient to convict Mr. Livingston of the
possessory gun charge filed against him.
Accordingly, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 19, 2017
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In Re: Petition of Gregory A. Beluschak and at Least Five (5) Electors of the
First Ward of the City of Clairton to Appoint Gregory A. Beluschak, a Registered Elector
in and Resident of the First Ward of the City of Clairton, to fill the Current Vacancy

on Clairton City Council for the First Ward of the City of Clairton,
Allegheny County, Pennsylvania

Re: Petition of Richard L. Lattanzi, Raymond A. Kurta and Five (5) Electors
of the First Ward of the City of Clairton to Appoint Raymond A. (“Tony”) Kurta

to fill the Vacancy on Clairton City Council Due to the Passing of
Councilman John A. Lattanzi on October 24, 2016

Election Law

Court evaluated Clairton Charter to hold that, when vacancy on City Council arose due to death of council member, appointed
member was to serve balance of deceased member’s term without having to first stand for election.

No. GD-16-23932 and GD-16-23965 consolidated at GD-16-23932. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.
O’Reilly, J.—February 14, 2017.

MEMORANDUM ORDER
I conducted a hearing on January 17, 2017 involving the filling of a vacancy on the City Council in the City of Clairton caused

by the death of Councilman, John A. Lattanzi. I appointed one, Raymond A. Kurta (Kurta) to the vacancy.
An issue arose as to duration of the appointment, that is, whether it was for the remainder of the deceased Councilman’s term

which would be until the first Monday in January, 2020 or whether the vacancy was to be placed on the ballot for the Municipal
Election in 2017 and the winner of that election in May 2017, would serve out the balance of the term.
I gave Counsel 20 days to file briefs on this issue and they have filed able and insightful briefs in support of their contending

positions.
Counsel for Beluschak argues that the vacancy must be on the ballot for the upcoming May 2017 primary. He bases that

argument on the introductory sentence to the relevent section of the Clairton Charter at 2404(a) which reads:

“ … If a vacancy shall occur in any elective office in the municipality for any reason set forth in this Charter, the remain-
ing members of the Council shall fill such vacancy by appointing a person eligible under the Charter to hold such office
until a successor is elected at the next municipal election. Such successor will serve the remainder of the unexpired
term … ”
(emphasis from Beluschak)

However, Counsel for Kurta cites to the second sentence of that section which reads:

“ … If the Council shall fail to fill such vacancy within forty-five (45) days after the vacancy occurs, then the Court of
Common Pleas of Allegheny County shall, upon petition of the Council or of any five (5) electors of that ward of the
municipality whose Council seat is vacant, fill the vacancy in such office by the appointment of an eligible resident of
the municipality for the unexpired term of office … ”

Beluschak argues that the first sentence should be controlling while Kurta argues the second sentence is controlling. Beluschak
also argues that principals of Statutory Construction require the first sentence to take priority over the second, because that is the
only way to achieve consistency between the two.
I fail to see how “consistency” is achieved by choosing the first sentence over the second. When consistency cannot be achieved

and there is direct contradiction between parts of a statue, what is to be done?
We need to consult the Rules of Statutory Construction, 1 Pa.C.S.A. 1901 et seq at Section 1934. That section reads:

“ … Except as provided in Section 1933 of this title (relating to particular controls general. Whenever in the same statute
several clauses are irreconcilable, the clause last in order of date or position shall prevail … ”

Obviously, the second sentence then prevails by reason of its position and Kurta is to serve the remainder of the deceased
Councilman’s term.
To a like effect is the March 30, 2010 court order from my colleague, the Honorable Joseph M. James in the case of GD-10-4905

which also involved this City and this Charter. Judge James found an appointee to a vacancy on Council would serve the remain-
der of the term.
Beluschak also argues that the Home Rule Charter Legislation, which enables Home Rule Charters, “pre-empts” the Clairton

in matters of filling vacancies. See 53. P.S. Sec. 2962.
Kurta however, cites the same legislation at 53.Pa C.S. Sec. 2961 for the proposition that powers of a municipality with a Home

Rule Charter “Shall be liberally construed”. Further, any limitations imposed by the Home Rule law apply only to matters of
“statewide concern” involving the health, safety, security and general welfare of all inhabitants of the State. Devlin v. City of
Philadelphia, 862 A.2d 1234 (Pa 2004).
The filling of a vacancy in Clairton is not a matter of statewide concern and thus there is no pre-emption.
Based on the foregoing, I am satisfied that Kurta is to serve the balance of the term of the deceased, John A. Lattanzi and he

need not seek election in the May 2017 Primary.
An appropriate order is attached.

BY THE COURT:
/s/O’Reilly, J.

February 14, 2017
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ORDER OF COURT
AND NOW to wit this 14th day of February, 2017, upon consideration of the foregoing petitions it is hereby Ordered, Adjudged

and Decreed that Raymond A. Kurta shall be appointed to fill the vacancy on Clairton City Council for the unexpired term of
Councilman, John A. Lattanzi, deceased, which shall run until the first Monday in January, 2020.

BY THE COURT:
/s/O’Reilly, J.

Commonwealth of Pennsylvania v.
Ryan Metz

Criminal Appeal—Suppression—Sufficiency—corpus delicti—VUFA Charges

While 18 Pa.C.S. § 6115(a) does not expressly create an offense for “selling” a firearm, the act falls under the category
“giving or otherwise delivering” a firearm.

No. CC 2015-12158. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—January 6, 2017.

OPINION
This is a direct appeal from the judgment of sentence entered on February 29, 2016, following a non-jury trial held on February

17, 2016. The Defendant was charged with Carrying a Firearm without a License (18 Pa C.S. §6106(a)(1)) and Criminal Attempt –
Loaning or Lending or Giving a Firearm (18 Pa. C.S.A. §901(a)). Prior to his non-jury trial, the Defendant filed a motion to
suppress evidence. A suppression hearing was held on February 11, 2016, and the motion was subsequently denied. The suppression
hearing transcript was incorporated into the record at the February 17, 2016 non-jury trial, along with the evidence of non-
licensure, and the affidavit of probable cause. (Non-Jury Trial Transcript (hereinafter “TT”), 2/17/16, pp. 8-10). After considering
the evidence presented at the suppression hearing and the evidence admitted during the bench trial, the court found the Defendant
guilty of both offenses.
On February 9, 2016, the Defendant was sentenced to a period of incarceration of 11 months, 29 days to one (1) year, 11 months,

28 days. The Defendant also received a consecutive two (2) year period of probation and was found to be eligible for alternative
housing. The Defendant filed a timely post-sentence motion, which was heard on April 26, 2016, and subsequently denied. This
timely appeal followed.
On October 24, 2016, the Defendant filed a timely1 Concise Statement of Errors Complained of on Appeal (“Concise Statement”),

raising the following four (4) issues for review:

a. The trial court erred in not suppressing the evidence when the police officers had no reasonable suspicion to detain
Mr. Metz and testified only to generalized suspicions that he was engaged in criminal activity and Mr. Metz was not free
to leave or otherwise terminate the encounter.

b. The evidence was insufficient to establish beyond a reasonable doubt that Mr. Metz was guilty of Carrying a Firearm
without a License since the police testified that the bag containing the firearm was clear thus enabling him to see through
the bag, thus the weapon was not concealed.

c. The evidence was insufficient to establish beyond a reasonable doubt that Mr. Metz was guilty of Criminal Attempt
of Loans On, Lending or Giving a Firearm under 18 Pa. C.S. §6115(a), when the only evidence was Mr. Metz’s statement
that he was planning on selling it, when selling a firearm is not listed as a prohibited act under 18 Pa. C.S. §6115.
Additionally, there are exceptions to the act that make a loaning, lending or giving a firearm to individuals identified
under §6115(b) lawful and there was no evidence presented by the Commonwealth showing that the alleged transferee
would have been prohibited from purchasing the gun.

d. The trial court erred in admitting Mr. Metz’s statements (that were in the affidavit of probable cause and not stipu-
lated to by Mr. Metz) that he was meeting with someone to sell the gun, when the corpus delicti of the crime of criminal
attempt to loan, lend or giving a firearm to another person was not established and the only evidence of this act was his
statement; and, there was no independently established evidence as to justify the consideration of his statements. A
criminal conviction may not be based on the extra-judicial confession or admission of the defendant unless it is corrobo-
rated by independent evidence establishing the corpus delicti. See Commonwealth v. May, 301 A.2d 368 (Pa. 1973);
Commonwealth v. Leamer, 295 A.2d 272 (Pa. 1972); Commonwealth v. Palmer, 292 A.2d 921, 922 (Pa. 1972).

(Concise Statement, pp. 2-3).

The Defendant’s allegations of error lack merit. For the reasons that follow, the reviewing court respectfully should uphold this
court’s suppression ruling, as well as the Defendant’s convictions and sentence.

I. FACTUAL BACKGROUND
On September 25, 2015, Detective Matt Tracy of the Pittsburgh Police Department, along with Officers Shipp and Messner, were

assigned to work the plain clothes “90” car unit in the North Side area of the city. (Suppression Hearing Transcript (hereinafter
“HT”), 2/11/16, pp. 3-4, 7-8, 15). The officers were focusing their attention on certain parts of the North Side where they had
received multiple complaints of drug-dealing and firearm activity, as well as shootings. (HT, p. 3). On that particular day, they were
in and around Federal Street, a location where Detective Tracy had personally made over fifty (50) arrests relating to narcotics
and firearms. (HT, pp. 3-4).
At approximately 2:00 p.m. that afternoon, the officers were patrolling Hazlip Way, an alley near Federal Street, in their

unmarked vehicle when they observed an unknown white male in the alley. (HT, pp. 4, 7-9). The alley is a public car through-way
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with no storefronts. (HT, pp. 10-11, 13). The officers noticed that the male, later identified as the Defendant, was approximately 10
yards down the alley and was talking on his cell phone. (HT, pp. 4, 8-9). Based on their training and experience, the officers
believed that a narcotics transaction “was about to occur” involving the Defendant, given his particular location and behavior.
They, therefore, decided to encounter the Defendant. (HT, pp. 4-5, 9-10, 14-15).
The officers drove past Hazlip Way, out of the Defendant’s view, and parked their vehicle. (HT, pp. 8-9). Detective Tracy and

Officer Shipp then exited the vehicle, approached the Defendant with their badges displayed around their necks, and identified
themselves as police officers. (HT, pp. 4-5, 8-11). Officer Shipp spoke with the Defendant while Detective Tracy focused his atten-
tion on the Defendant’s behavior and mannerisms. (HT, pp. 10-11). The Defendant was asked what he was doing in the area, and
although there are no storefronts in the alley, he stated that he was waiting for a friend who was “in the store.” (HT, pp. 4-5, 11).
The nearest store is a small market on Federal Street, two (2) corners away. (HT, pp. 11-12).
As Officer Shipp and the Defendant were talking, Detective Tracy observed that the Defendant appeared nervous. (HT, p. 5).

He also noticed that the Defendant was holding a “brownish, plastic grocery bag” in his right hand. (HT, pp. 5-6, 12). The bag “was
somewhat see-through,” and Detective Tracy observed that there was “a heavy object” inside of it. (HT, pp. 5-6). After looking
further at the bag, Detective Tracy was able to see “the outline of a firearm.” (HT, p. 6). At that point, it was clear to Detective
Tracy that the heavy object in the bag was a small firearm so he took possession of the bag and alerted Officer Shipp of the
presence of the firearm. (HT, pp. 6, 12-13). Once he took hold of the bag, Detective Tracy noted that the bag was heavy, and he
could “feel there was a firearm inside of it.” (HT p. 6).
After being informed of the presence of the firearm, Officer Shipp immediately asked the Defendant whether he had a license

to carry the firearm. (HT, p. 12-13, 16-18). After admitting that he did not have a license for the firearm, the Defendant was
detained in handcuffs while the officers “ran the firearm” and confirmed that the Defendant did not have a valid license. (HT, pp.
6-7, 12-13, 16-18). Detective Tracy recovered the firearm from the bag after the Defendant admitted his non-licensure status. (HT,
pp. 6, 12-13, 16, 18).
Officer Messner Mirandized the Defendant in Detective Tracy’s presence, and the Defendant thereafter admitted that he had

obtained the firearm “at one of his construction jobs and he was just trying to make a little extra money to sell the firearm to
another male.” (HT, p. 7). The Defendant also stated that he “brought [the firearm] down to Hazlip St[reet] to trade to an unknown
male for $150.00 because he needed money” and “he knew he shouldn’t have been carrying the gun.” (Affidavit of Probable Cause
-Commonwealth’s Exhibit 2); (TT, pp. 9-10,).

II. DISCUSSION

A. The Defendant’s motion to suppress evidence was properly denied because the totality of the circumstances
established that the officers engaged in a lawful encounter with the Defendant that subsequently transpired into a
lawful detention and arrest.

The Defendant first challenges this court’s ruling on his suppression motion. Our appellate court has explained the standard of
review for the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of a suppression motion is limited to determining whether
the suppression court’s factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Because the Commonwealth prevailed before the suppression court, we may consider only the evidence
of the Commonwealth and so much of the evidence for the defense as remains uncontradicted….Where the suppression
court’s factual findings are supported by the record, we are bound by these findings and may reverse only if the court’s
legal conclusions are erroneous. Where … the appeal of the determination of the suppression *686 court turns on allega-
tions of legal error, the suppression court’s legal conclusions are not binding on an appellate court, whose duty it is to
determine if the suppression court properly applied the law to the facts. Thus, the conclusions of law of the courts below
are subject to our plenary review.

Commonwealth v. Haslam, 138 A.3d 680, 685-86 (Pa. Super. 2016) (quoting Commonwealth v. McAdoo, 46 A.3d 781, 783–84
(Pa. Super. 2012). Furthermore, “the scope of review from a suppression ruling is limited to the evidentiary record that was
created at the suppression hearing.” Haslam, supra, at 686 (citing In re L.J., 79 A.3d 1073, 1087 (Pa. 2013)).
The Defendant first contends that this court erred by denying his suppression motion because “the police officers had no

reasonable suspicion to detain Mr. Metz and testified only to generalized suspicions that he was engaged in criminal activity
and Mr. Metz was not free to leave or otherwise terminate the encounter.” (Concise Statement, p. 2). The Defendant’s first
allegation of error is wholly without merit, as it relies on the erroneous assumption that the officers required any requisite
level of suspicion to approach the Defendant.

It is well-settled that the “[i]nteraction between citizens and police officers, under search and seizure law, is varied and requires
different levels of justification depending upon the nature of the interaction and whether or not the citizen is detained.”
Commonwealth v. DeHart, 745 A.2d 633, 636 (Pa. Super. 2000). “The three levels of interactions are: mere encounter, investigative
detention, and custodial detention.” Id. at 636. As our appellate court has explained:

A mere encounter can be any formal or informal interaction between an officer and a citizen, but will normally be an
inquiry by the officer of a citizen. The hallmark of this interaction is that it carries no official compulsion to stop or respond.

In contrast, an investigative detention, by implication, carries an official compulsion to stop and respond, but the detention
is temporary, unless it results in the formation of probable cause for arrest, and does not possess the coercive conditions
consistent with a formal arrest. Since this interaction has elements of official compulsion it requires reasonable suspicion
of unlawful activity. In further contrast, a custodial detention occurs when the nature, duration and conditions of an
investigative detention become so coercive as to be, practically speaking, the functional equivalent of an arrest.

Id. (internal citations and quotation marks omitted).

“To determine whether a mere encounter rises to the level of an investigatory detention, [a court] must discern whether, as a
matter of law, the police conducted a seizure of the person involved.” Commonwealth v. Reppert, 814 A.2d 1196, 1201 (Pa. Super.
2002). To do this,
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a court must consider all the circumstances surrounding the encounter to determine whether the demeanor and conduct
of the police would have communicated to a reasonable person that he or she was not free to decline the officer’s request
or otherwise terminate the encounter. Thus, the focal point of our inquiry must be whether, considering the circumstances
surrounding the incident, a reasonable [person] innocent of any crime, would have thought he was being restrained had
he been in the defendant’s shoes.

Reppert, supra, at 1201–1202 (internal citations and quotations omitted).

In determining whether the police conduct in this case was lawful, it is crucial to note that “[b]oth the United States and
Pennsylvania Supreme Courts have held that the approach of a police officer followed by questioning does not constitute a seizure.”
Commonwealth v. Coleman, 19 A.3d 1111, 1116 (Pa. Super. 2012) (citing Florida v. Bostick, 501 U.S. 429, 434-35 (1991) ([“We have
stated that even when officers have no basis for suspecting a particular individual, they may generally ask questions of that
individual [and] ask to examine the individual’s identification”]); Florida v. Royer, 460 U.S. 491, 497 (1983) (“law enforcement
officers do not violate the Fourth Amendment by merely approaching an individual in the street or in another public place, by
asking him if he is willing to answer some questions, [or] by putting questions to him if the person is willing to listen”);
Commonwealth v. Smith, 836 A.2d 5, 11 (Pa. 2003) (“[T]he mere approach of police followed by police questioning … does not
amount to a seizure[.]”); In re D.M., 781 A.2d 1161, 1164 (Pa. 2001) (noting that “the police may approach anyone in a public place
to talk to him, without any level of suspicion”); Commonwealth v. Au, 42 A.3d 1002 (Pa. 2012) (holding that a request for identifi-
cation did not transform mere encounter into investigative detention).
The uncontroverted facts presented at the suppression hearing, when viewed in the light most favorable to the Commonwealth,

unequivocally established that the interaction began as a mere encounter, which transformed into a lawful investigative detention
upon Detective Tracy’s observation of the firearm, and ended in a lawful arrest upon confirmation of the Defendant’s admitted
non-licensure status.

Mere Encounter
Given that a police officer can approach an individual, ask questions, and even request identification without any suspicion of

criminal activity, and given the circumstances surrounding the initial interaction between the Defendant and the officers, it is clear
that the officers engaged in a lawful mere encounter when they initially approached the Defendant.
Indeed, after observing the Defendant in the alley, the officers did not pull into the alleyway but rather parked their vehicle on

a separate street away from the Defendant. (HT, pp. 4-5, 8-9). There is no evidence that the officers blocked the Defendant’s path
or constrained his movement as they approached. (HT, pp. 9-10). In fact, the testimony showed that the officers merely approached
the Defendant, as he was in front of them. (HT, p. 10). They did not circle around him or split up and surround him. (HT, p. 9).
Moreover, the officers did not activate the lights on their vehicle or otherwise engage in any show of authority other than simply
announcing their identity as plain-clothed police officers. (HT, pp. 4-5, 8-11). The officers did not even request identification from
the Defendant, but simply asked what he was doing in the area. (HT, p. 5). They did not brandish their weapons or issue any
commands for the Defendant to stop, and there is no evidence that the officers spoke in an authoritarian tone or otherwise engaged
in any intimidating or coercive behavior that would have led a reasonable person in the Defendant’s shoes to believe he was not
free to terminate the encounter. (HT, pp. 4-5, 9-11); See Au, supra, at 1008. Additionally, the encounter was incredibly brief, as the
time between the officers’ initial approach and the seizure of the bag was approximately 30 seconds. (HT, p.14).
While there is no indication that the officers ever informed the Defendant that he was free to leave, the lack of any such state-

ment does not transform the mere encounter into an investigative detention. See e.g., Au, supra, at 1008-09 (“We also appreciate
that the arresting officer could have informed [the defendant] that he was free to leave and had the right to refuse the request for
identification, which might have ameliorated the potential for perceptions of restraint or coercion. In this area of Fourth
Amendment law, however, the United States Supreme Court has eschewed bright-line rules in favor of the totality assessment.”);
Drayton, 536 U.S. at 203 (2011) (finding the Eleven Circuit erred by adopting a per se rule that, in the absence of warning
passengers that they may refuse cooperate, any evidence obtained during suspicionless drug interdiction efforts aboard buses
must be suppressed). Since the officers’ initial approach was a lawful mere encounter, no Fourth Amendment violation occurred
on that basis.

Investigative Detention
The lawful mere encounter between the officers and the Defendant subsequently transformed into a lawful investigative detention

upon Detective Tracy’s observation of the outline of a firearm inside of the “somewhat see-through” “brownish plastic grocery bag.”
(HT, pp. 5-6). At that point, Detective Tracy’s seizure of the bag was justified for officer safety purposes because he possessed
a reasonable, “particularized, objective basis” to believe that the Defendant was armed and potentially dangerous. See
Commonwealth v. Grahame, 7 A.3d 810, 814-17 (Pa. 2010); Ybarra v. Illinois, 444 US 85, (1979) (noting that pursuant to Terry v.
Ohio, “a law enforcement officer, for his own protection and safety, may conduct a pat down to find weapons that he reasonably
believes or suspects are then in the possession of the person he has accosted.”).
Indeed, considering Detective Tracy’s background, training, and experience, the fact that he has had over fifty (50) firearm and

drug related arrests in that area alone over the course of his career, the Defendant’s nervous behavior, and the fact that the
Defendant was carrying a firearm inside of a non-transparent bag, Detective Tracy had reason to suspect that the Defendant was
unlawfully carrying a concealed2 firearm and that he could be dangerous. Because Detective Tracy had specific, articulable
reasons to conclude that his life and/or safety may be at risk, he was entitled to disarm the Defendant by seizing the bag as
they investigated whether the Defendant was in lawful possession of the weapon that was contained therein.3 Because he had
reasonable suspicion to believe that the Defendant was armed and potentially dangerous, Detective Tracy was also justified in
retrieving the firearm from inside of the bag as a protective search under Terry. See Grahame, supra, at 817.
The court notes that, in addition to the seizure of the bag and firearm being justified under Terry, the seizure of the firearm

could also have been justified as a search incident to arrest. Indeed, the evidence presented at the suppression hearing
demonstrated that Detective Tracy did not recover the weapon from inside of the bag until after the Defendant admitted he did
not have a valid license to carry. Specifically, the testimony established that, after Detective Tracy announced the presence of the
gun, Officer Shipp immediately asked the Defendant whether he had a license to carry, and the Defendant admitted that he did not.
(HT, pp. 16, 18). Officer Shipp also testified that the Defendant was detained in handcuffs after he confirmed his non-licensure,
and Detective Tracy testified that he did not retrieve the firearm from inside of the bag until after Officer Shipp detained the
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Defendant. (HT, p. 6, 13 16). Thus, at the time that the firearm was recovered from inside of the bag, the officers already had
probable cause to arrest the Defendant for his unlicensed possession of a concealed firearm so the weapon inevitably would have
been seized incident to his lawful arrest in any event.4 Accordingly, because the totality of the circumstances established that the
police conduct in this case was lawful, the Defendant’s motion to suppress evidence was properly denied, and the Defendant’s first
allegation of error should be rejected.

B. The evidence was sufficient to sustain the Defendant’s convictions for Carrying a Firearm without a License and
Criminal Attempt.

The Defendant next challenges the sufficiency of evidence supporting his convictions. It is well-established that a “claim
challenging the sufficiency of the evidence is a question of law.” Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000).
Our appellate courts have explained that 

[e]vidence will be deemed sufficient to support the verdict when it establishes each material element of the crime
charged and the commission thereof by the accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 625 A.2d
1167 (Pa. 1993). Where the evidence offered to support the verdict is in contradiction to the physical facts, in contraven-
tion to human experience and the laws of nature, then the evidence is insufficient as a matter of law. Commonwealth v.
Santana, 333 A.2d 876 (Pa. 1975). Widmer, supra, at 751.

“[T]he court is required to view the evidence in the light most favorable to the verdict winner giving the prosecution the benefit
of all reasonable inferences to be drawn from the evidence.” Commonwealth v. Chambers, 599 A.2d 630, 633 (Pa. 1991). In apply-
ing this test, an appellate court “may not weigh the evidence and substitute [its] judgment for the fact-finder.” Commonwealth v.
Troy, 832 A.2d 1089, 1092 (Pa. Super. 2003). Furthermore,

the facts and circumstances established by the Commonwealth need not preclude every possibility of innocence. Any
doubts regarding a defendant’s guilt may be resolved by the fact-finder unless the evidence is so weak and inconclusive
that as a matter of law no probability of fact may be drawn from the combined circumstances. The Commonwealth may
sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial
evidence. Moreover, in applying the above test, the entire record must be evaluated and all evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence
produced, is free to believe all, part or none of the evidence. 

Troy, supra, at 1092.

Carrying a Firearm without a License
Subject to exceptions which are inapplicable to this case, 18 Pa. C.S.A. §6106(a)(1) provides that “any person who carries a

firearm in any vehicle or any person who carries a firearm concealed on or about his person, except in his place of abode or fixed
place of business, without a valid and lawfully issued license under this chapter commits a felony of the third degree.” 18 Pa. C.S.A.
§ 6106(a)(1) (emphasis added).
The Defendant’s challenge to his firearm conviction is entirely centered on the issue of concealment. The Defendant argues that

the Commonwealth failed to prove concealment beyond a reasonable doubt “since the police testified that the bag containing
the firearm was clear thus enabling him to see through the bag . . . .” (Concise Statement, p. 3). The Defendant’s argument is
inherently flawed because it is not premised on an accurate statement of fact.
Contrary to the Defendant’s assertion, Detective Tracy never testified that the bag was “clear.” The relevant portions of his

testimony are as follows: 

Q: What happened once you approached the Defendant?

A: Once we approached him, we began to speak with him. . . . As we were talking with him, I began to - - he had a bag in
his right hand. It was a plastic - - brownish, plastic grocery bag.

Q: Was it possible to see into the bag?

A: Yes. It was somewhat see-through so you could see what object is in [the] bag. At that time, I noticed there was a heavy
object in the bag, which I looked further into, while Officer Shipp was talking to him and I observed the outline of a
firearm.

Q: Did you manipulate the bag in any way?

A: At that point in time, I didn’t. It was just an observation.

Q: How did you know it was a firearm?

A: I could see through the bag, and it was clear it was a small firearm.

(HT, pp. 5-6) (emphasis added).

When viewed in the light most favorable to the Commonwealth as the verdict winner, Detective Tracy’s testimony established
that the bag was a “somewhat see-through” “brownish plastic grocery bag” that, unlike a clear Ziploc bag, was capable of
containing items that are not readily visible or immediately apparent. (HT, pp. 5-6) (emphasis added). Although Detective Tracy
testified that he ultimately “could see-through the bag” and that “it was clear it was a small firearm,” the detective’s testimony
cannot logically be read as stating that the bag itself was clear or transparent. A straightforward and logical reading of the phrase
“it was clear it was a small firearm” leads to the conclusion that the “it” referred to the heavy object inside of the bag, and not
the bag itself. The detective’s testimony must be viewed as a whole, and his use of the word “clear” cannot be divorced from its
appropriate context.

The conclusion that the bag was not clear is further bolstered by the fact that the weapon was not observed until the detective
was right next to the Defendant and was studying the Defendant’s behavior, demeanor, and the bag that he was holding. Moreover,
Detective Tracy never testified that he immediately recognized a firearm inside of the bag; to the contrary, the detective testified
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that at first, he only noticed that there was a heavy object inside of the bag, and that he had to “look further” at the bag before he
saw the outline of a firearm. (HT, pp. 5-6).
Having clarified the detective’s testimony, the court turns to the more pointed issue of what constitutes concealment under

18 Pa. C.S.A. §6106(a)(1). In Commonwealth v. Butler, 150 A.2d 172, 173 (Pa. Super. 1959), the court stated that “the issue of
concealment depends upon the particular circumstances present in each case.” The court notes that 18 Pa. C.S.A. § 6102
(“Definitions”) does not define the terms “conceal” or “concealed.” However, the plain meaning of the term “conceal” as defined
by the Miriam-Webster Dictionary, means: (1) to prevent disclosure or recognition of, or (2) to place out of sight.5

After considering the particular circumstances of the present case, and after viewing the evidence in the light most favorable
to the Commonwealth as the verdict winner, the evidence was sufficient to conclude that the Defendant was unlawfully carrying a
concealed weapon on or about his person. The Defendant was not openly holding the weapon, nor was the weapon contained in a
clear, transparent container which would have allowed the weapon to be readily seen. Unlike a Ziploc bag, the brownish tint to the
Defendant’s colored grocery bag prevented the items contained therein from being immediately recognizable. That conclusion is
supported by the fact that Detective Tracy only noticed a heavy object inside of the bag at first. It was only after he focused more
of his attention on the object that he was able to make out the outline of a weapon. The fact that an experienced detective was ulti-
mately able to recognize the outline of the object as a firearm does not support a finding that the weapon was being openly carried.
The court also notes that the Defendant admitted to Officer Messer that “he knew he shouldn’t have been carrying the gun”

which also demonstrates that the Defendant himself believed that he was carrying a concealed weapon. (Affidavit of Probable
Cause, p. 2); (TT, p. 9 -Commonwealth’s Exhibit 2). Thus, the Defendant’s act of housing the weapon inside of a non-transparent,
colored bag, combined with the fact that the gun was not noticed until Detective Tracy made it his task to study the Defendant and
his bag, was sufficient evidence to prove concealment beyond a reasonable doubt. Compare Commonwealth v. Williams, 346 A.2d
308, 310 (Pa. Super. 1975) (“In the instant case there is no evidence whatsoever as to any attempt by appellant to conceal any
weapon; and, therefore, we must conclude that the evidence was insufficient to sustain appellant’s conviction as to Section 6106.”)
(emphasis added). The court notes that in other jurisdictions, proof of partial concealment is sufficient to prove concealment, and
absolute invisibility of the weapon is not a prerequisite to proving concealment. See e.g., State v. Almalik, 534 N.E.2d 898, 902
(Ohio. App. Ct. 1987); Ensor v. State, 403 So.2d 349, 354 (Fl. 1981); People v. Charron, 220 N.W.2d 216, 218 (Mich. App. Ct. 1974);
Powell v. State, 184 So.2d 866, 868 (Miss. 1966). Accordingly, the evidence was sufficient to prove concealment beyond a reason-
able doubt and the Defendant’s conviction under §6106(a) should be upheld.

Criminal Attempt
The Defendant’s challenge to his criminal attempt conviction is three-fold. He contends that the evidence is insufficient to

sustain his conviction because: (i) the only evidence is the Defendant’s statement that he was “planning on selling it”; (ii) “selling
a firearm is not listed as a prohibited act” under the statute; and (iii) the Commonwealth did not present evidence to negate any
of the exceptions set forth in §6115(b). (Concise Statement, p. 3). This argument also lacks merit.

Pursuant to 18 Pa. C.S.A. §901(a), “a person commits an attempt when, with intent to commit a specific crime, he does any act
which constitutes a substantial step toward the commission of that crime.” Thus, the pertinent inquiry in this case is whether the
Defendant took a substantial step in committing an offense under §6115(a). 18 Pa. C.S.A. §6115(a) provides as follows:

(a) Offense defined.-- No person shall make any loan secured by mortgage, deposit or pledge of a firearm, nor, except as
provided in subsection (b), shall any person lend or give a firearm to another or otherwise deliver a firearm contrary to
the provisions of this subchapter.

(b) Exception. --

(1) Subsection (a) shall not apply if any of the following apply:

(i) The person who receives the firearm is licensed to carry a firearm under section 6109 (relating to licenses).

(ii) The person who receives the firearm is exempt from licensing.

(iii) The person who receives the firearm is engaged in a hunter safety program certified by the Pennsylvania Game
Commission or a firearm training program or competition sanctioned or approved by the National Rifle Association.

(iv) The person who receives the firearm meets all of the following:

(A) Is under 18 years of age.

(B) Pursuant to section 6110.1 (relating to possession of firearm by minor) is under the supervision,
guidance and instruction of a responsible individual who:

(I) is 21 years of age or older; and

(II) is not prohibited from owning or possessing a firearm under section 6105 (relating to persons 
not to possess, use, manufacture, control, sell or transfer firearms).

(v) The person who receives the firearm is lawfully hunting or trapping and is in compliance with the provisions of
Title 34 (relating to game).

(vi) A bank or other chartered lending institution is able to adequately secure firearms in its possession.

(2) Nothing in this section shall be construed to prohibit the transfer of a firearm under 20 Pa.C.S. Ch. 21 (relating to
intestate succession) or by bequest if the individual receiving the firearm is not precluded from owning or possessing a
firearm under section 6105.

(3) Nothing in this section shall be construed to prohibit the loaning or giving of a firearm to another in one’s dwelling or
place of business if the firearm is retained within the dwelling or place of business.

(4) Nothing in this section shall prohibit the relinquishment of firearms to a third party in accordance with 23 Pa. C.S.
§ 6108.3 (relating to relinquishment to third party for safekeeping).
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18 Pa. C.S.A. §6115(a) (emphasis added). 

The first two prongs of the Defendant’s argument can be dismissed in fairly short order. First, the Defendant’s statement,
combined with the surrounding circumstances, was sufficient to constitute a substantial step in violating §6115(a). Detective
Tracy testified that, after the Defendant was Mirandized, he admitted to the officers that he “was just trying to make a little extra
money to sell the firearm to another male.” (HT, p. 7). The affidavit of probable cause, which was incorporated6 into the record at
the bench trial as Commonwealth’s Exhibit 2, indicates that the Defendant told Officer Messer that he had brought the firearm
“down to Hazlip St[reet] to trade to an unknown male for $150.00 because he needed money.” (Commonwealth’s Exhibit 2). Thus,
the Defendant admitted that his presence in the alleyway at that given date and time was for the purpose of giving or otherwise
delivering a firearm, for a specific dollar amount, to an individual that he specified was male. Viewing this evidence and the
surrounding circumstances in the light most favorable to the Commonwealth as the verdict winner, the evidence was sufficient
to demonstrate that the Defendant took a substantial step in violating §6115(a).
Second, while the statute does not specifically reference “selling” a firearm, the basic act of selling a firearm still necessarily

entails giving or otherwise delivering a firearm to another person, regardless of whether the individual stands to profit from the
transaction. Moreover, while the statute does not specifically list the sale of a firearm as a prohibited act, it certainly does not list
the sale of a firearm as an exception to the offense either. 18 Pa. C.S.A. §6115(b).
In this court’s estimation, the more interesting argument is whether the Commonwealth was required to negate the exceptions

under §6115(b) beyond a reasonable doubt. The Superior Court of Pennsylvania’s decision in Commonwealth v. Banellis, 682 A.2d
383 (Pa. Super. 1996), provides substantial guidance in this regard. In Banellis, the defendant was convicted of 75 Pa. C.S. §3323(b),
which provides in relevant part:

§3323. Stop signs and yield signs.

(b) Duties of stop signs. – Except when directed to proceed by a police officer or appropriately attired persons
authorized to direct, control or regulate traffic, every driver of a vehicle approaching a stop sign shall stop at a clearly
marked stop line. . . . 

75 Pa. C.S. §3323(b) (emphasis added). On appeal, the defendant challenged “whether the language of the statutory exception found
in §3323(b) of the Pennsylvania Vehicle Code is an integral part of the definition of the offense, and, as such, whether the
Commonwealth had the burden of negating the exception by producing evidence that no police officer was directing traffic through
the stop sign.” Bannellis, supra, at 384.
The Superior Court ultimately reversed, as it agreed that the language “except when directed to proceed by a police officer”

was an integral part of the offense and that the Commonwealth was, therefore, required to produce evidence negating the
exception as part of its burden of proof. Id. at 385, 387. Among other things, the Superior Court was persuaded by the wording of
the statute and the fact that the “except clause” was “not divorced from the definition of the offense.” Id. at 387-88 (emphasis
added). It found that the “language of the exception aids in a more clear and accurate description of the offense.” Id. at 388.
In reaching its conclusion, the Superior Court distinguished between “except clauses” and provisos/distinct clauses. The

Superior Court relied on Commonwealth v. Lopez, 565 A.2d 437 (Pa. 1989), where the Pennsylvania Supreme Court found that the
“except clause” language in 18 Pa. C.S.A. §6106(a) was an integral part of the offense for which the Commonwealth has the
burden of proving. Lopez, supra, at 439; Bannellis, supra, at 386-87. Section 6106(a) provides that “[n]o person shall carry a
firearm in any vehicle or concealed on or about his person, except in his place of abode or fixed place of business, without a license
therefor as provided in this subchapter.” §6106(b) of the statute is entitled “exceptions” and states that the “provisions of subsec-
tion (a) shall not apply to” a list of 10 exceptions to subsection (a). 18 Pa. C.S.A §§6106(a) & (b). The Bannellis court noted that
“[u]nlike subsection (a), subsection (b) clearly evidences a distinction between the elements of the offense and its exceptions since
this subsection is divorced from the definitional section of the crime.” Bannellis, supra, at 386.
Against that backdrop, the Defendant’s argument must fail. Given the wording of the statute, the “Exceptions” clause set forth

in §6115(b) is not an integral part of the offense, but rather a distinct clause. Unlike §6106(a) and §3323(b), where the “except
clauses” were “clearly a part of the definitional section” of those offenses, the “Exceptions” listed in §6115(b) are completely
divorced from the definitional section of that offense, as is the case with §6106(b). Bannellis, supra, at 387 (citing Lopez, supra,
at 440).
Indeed, even if one completely removed the language “except as provided in subsection (b)” the definition of the offense under

§6115(a) remains fully intact. 18 Pa. C.S.A. §6115(a) (“No person shall make any loan secured by mortgage, deposit or pledge of a
firearm, nor . . . shall any person lend or give a firearm to another or otherwise deliver a firearm contrary to the provisions of this
subchapter. “). Unlike §3323(b) and §6106(a), the “except as provided in subsection (b)” language of §6115(a) does not “aid in a
more clear and accurate description of the offense.” Bannellis, supra, at 387-88. Accordingly, since the exceptions under §6115(b)
are not an integral element of the offense, the Commonwealth was not required to disprove them beyond a reasonable doubt.
Accordingly, the Defendant’s conviction for criminal attempt to commit an offense under 18 Pa. C.S.A. §6115(a) is supported by
sufficient evidence, and it respectfully should be upheld.

C. This court did not err in admitting the Defendant’s statement based on the corpus delicti rule

Finally, the Defendant challenges the admission of his statement based on the corpus delicti rule. It is well-settled that the
admission and exclusion of evidence are within the sound discretion of the trial court and will not be reversed on appeal absent an
abuse of discretion. Commonwealth v. Freidl, 834 A.2d 638, 641 (Pa. Super. 2003). “A finding that the court abused its discretion
requires proof of more than a mere error in judgment, but rather evidence that the law was misapplied or overridden, or that the
judgment was manifestly unreasonable or based on bias, ill will, prejudice or partiality.” Isralsky v. Isralsky, 824 A.2d 1178, 1186
(Pa. Super. 2003).
The court first notes that this issue should be deemed waived on appeal, as this court’s admission of the Defendant’s statement

was never challenged on corpus delicti grounds before this court. There was no objection at the suppression hearing when
Detective Tracy testified to the Defendant’s statement (HT, p. 7), and while the Defendant did initially object to the admission
of the affidavit of probable cause at the non-jury trial, that objection was not based on any legal ground and it essentially was
withdrawn after counsel conceded that he and the assistant district attorney had previously agreed that the affidavit would be
entered into evidence during the stipulated non-jury trial. (TT, pp. 9-10). 
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Moreover, the basis for the stated objection did not at all reference a corpus delicti issue – counsel simply stated that he
“believe[d] that the suppression incorporation would be sufficient” and that he did not “feel the need for the affidavit of probable
cause given that the lab would be controlling.” (HT, pp. 9-10). The Defendant’s post-sentence motion argument as to the
Defendant’s statement also failed to specifically raise a corpus delicti challenge to the court’s admission of the statement. (Post-
Sentence Motion, filed 2/29/16); (Post Sentence Motion Hearing Transcript (“MHT”), 4/26/16, pp. 3-5). The Defendant’s argument
generally attacked the sufficiency of evidence supporting his §6115(a) conviction, and the Defendant did not at any point before
this court challenge the propriety of this court’s ruling which admitted his statement into evidence.
In the event that the Defendant’s final contention is deemed preserved for appeal, it still fails on the merits as the Defendant

cannot prove that this court abused its discretion in admitting his statement. As explained by our appellate court, “the corpus delicti
rule begins with the proposition that a criminal conviction may not be based upon the extra-judicial confession of the accused
unless it is corroborated by independent evidence establishing the corpus delicti.” Commonwealth v. Ahlborn, 657 A.2d 518, 520-21
(Pa. Super. 1995).
In the present case, the Defendant’s statement was corroborated by independent evidence which established the corpus delicti

of the crime. The Defendant was found in possession of the firearm he intended to sell and he had placed that same firearm in a
bag, which further evinces his intent to transfer or otherwise deliver it to another person. Additionally, he was observed talking
on the phone while waiting in an alleyway. That, coupled with his nervous behavior, was sufficient independent evidence to
corroborate his statement that his presence on that date, time, and location was for the purpose of selling a firearm. Accordingly,
this court did not abuse its discretion in admitting the statement, and this argument should be rejected on appeal.

III. CONCLUSION
Based on the foregoing reasons, this court did not err in denying the Defendant’s suppression motion. The evidence presented

during the stipulated non-jury trial was sufficient to support both of the Defendant’s convictions, and this court did not abuse its
discretion in admitting the Defendant’s statement.

BY THE COURT:
/s/Lazzara, J.

Date: January 6, 2017

1 The Defendant requested and received an extension of time to file his Concise Statement because he was awaiting transcripts.
2 The issue of concealment is discussed in section (II)(B) of this Opinion.
3 Officers would be creating an unnecessary and dangerous opportunity for an individual to access their weapon if they allowed
the individual to remain armed during the inquiry into licensure status.
4 The court notes that after the Defendant admitted that he did not have a valid license to carry the firearm, the Defendant was
placed in handcuffs and subsequently Mirandized -- at which point a lawful custodial detention was no doubt taking place. (HT pp.
6-7, 16-17).
5 http://www.merriam-webster.com/dictionary/conceal (last visited 11/29/2016).
6 Although the Defendant claims he did not stipulate to the admission of the exhibit, his initial objection to the admission of the
exhibit was based on his “belief” that the suppression transcript would be sufficient and because he did not “feel the need” for the
affidavit of probable cause to come in since “the lab test would be controlling.” (TT, pp. 9-10). Counsel then quickly walked back
his objection and conceded that prior to the non-jury trial, it was his understanding with the assistant district attorney that the
affidavit of probable cause would be admitted at the trial, and that such agreement contributed to both parties’ decision to proceed
with a stipulated non-jury trial. (TT, pp. 9-10).

Commonwealth of Pennsylvania v.
Giante Alex Hilliard

Commonwealth Appeal—Sufficiency—Hearsay—Habeas Petition—Dying Declaration—Excited Utterance—Confrontation

When victim cannot identify defendant, and does not remember hospital identification, police officer’s testimony, alone,
cannot support a prima facie case.

No. CC 201513040. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 17, 2017.

OPINION
This is an appeal by the Commonwealth from an order of May 26, 2016 granting Defendant’s Petition for Writ of Habeas Corpus

dismissing all charges after a hearing held on March 23, 2016. The Commonwealth filed a Notice of Appeal on June 21, 2016. On
June 22, 2016 an order was entered directing the Commonwealth to file a Concise Statement of Matters Complained of on Appeal
pursuant to Pa.R.A.P. 1925(b). On June 27, 2016 the Commonwealth filed its Statement of Errors Complained of on Appeal setting
forth the following claim:

“a. This Honorable Court erred in ruling that the evidence was insufficient to support the charge of aggravated assault
and criminal attempt (homicide). Dying declarations and excited utterances remain legitimate exceptions to the hearsay
rule and have not been found to be incompetent proof that cannot be considered by a trial court in determining whether
a prima facia case exists to go forward with charges. Nothing contained in the decisions of Crawford v. Washington, 541
U.S. 36 (2004) or Davis v. Washington, 547 U.S. 813 (2006) renders the Commonwealth’s evidence insufficient or incom-
petent to support a prima facia case. Dying declarations and excited utterances do not violate the Confrontation Clause.”
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BACKGROUND
Defendant was charged with attempted murder and aggravated as a result of the shooting of Anthony Baltimore on August 22,

2015. At the preliminary hearing on October 20, 2015 Baltimore testified that he was walking to work when he heard a vehicle pull
up beside him and he was hit nine times by shots fired from inside the vehicle. (P.H.T., p. 6) He testified that he could not see the
person who shot him, stating: “I mean when the shots are coming out of a car, you ain’t going to be looking into it.” (P.H.T., p. 6)
On cross-examination Baltimore testified as follows:

“Q. Mr. Baltimore, you indicated that you could not identify anybody that shot you. Is that correct?

A. Yes sir. 

Q. You are testifying to that here today under oath. Is that correct?

A. Yes sir.

Q. You indicated that you did not see who it was that shot you?

A. No, sir. No, sir.” (P.H.T., p. 7 )

He further testified that the person that he saw had a hoodie over their head and he could not even tell if it was a male or female.
(P.H.T., pp. 7-8) He also testified that he did not recall making any statements in the hospital. (P.H.T., p. 9) 
The Commonwealth then called Detective Edward Fallert who testified that he was at police headquarters when he got a call

regarding the shooting and was told that the victim was being taken from the scene of the shooting in Hazelwood to the hospital.
When he got to the hospital Baltimore was being treated in the triage unit before being taken to surgery. (P.H.T., p. 10) Fallert was
told that Baltimore had internal bleeding, had lost a lot of blood internally and they were rushing him to the operating room for
surgery. (P.H.T., p. 18) He also testified that when he asked Baltimore who shot him he stated that the Defendant, Giante Hilliard,
shot him.
Defense counsel made repeated objections to Detective Fallert’s testimony on the basis that the testimony was hearsay and was

in violation of the confrontation clause. The magistrate allowed the testimony on based on Commonwealth v. Ricker, 120 A.3d 349
(Pa. Super. 2015), appeal granted, Commonwealth v. Ricker, 135 A.3d 175 (2016) which held that the rules of criminal procedure
allow hearsay evidence alone to establish a prima facie case. The magistrate also allowed the admission of the hearsay statement
as an excited utterance finding that the Baltimore. (P.H.T., p. 18)
Defendant filed a Petition for Writ Of Habeas Corpus in which he alleged that the only evidence that identified Defendant as

the shooter was the inadmissible hearsay testimony of Detective Fallert and that the admission of Detective Fallert’s would also be
a violation of the United States Constitution Sixth Amendment Confrontation Clause. Defendant asserted that Fallert’s statement
was neither admissible as an excited utterance pursuant to Pa.R.E. 803(2) or a dying declaration pursuant to Pa.R.E. 804(b)(2).
In response the Commonwealth argued that Baltimore’s statement was admissible either as an excited utterance or a dying
declaration and that the statement was “non-testimonial” and, therefore, did not violate the Sixth Amendment Confrontation
Clause. After review of the preliminary hearing transcript and a hearing and upon consideration of the briefs an order was entered
on May 26, 2016 granting the Writ of Habeas Corpus. This appeal followed.

DISCUSSION
In its Concise Statement the Commonwealth asserts that it was error to rule that the hearsay statement identifying Defendant

as the person who shot the victim was inadmissible as either a dying declaration or excited utterance to establish a prima facie
case against Defendant. In addition, the Commonwealth asserts that the use of the hearsay testimony did not violate the
Confrontation Clause as discussed in Crawford v. Washington, 541 U.S. 36 (2004) or Davis v. Washington, 547 U.S. 813 (2006).
A petition for writ of habeas corpus is the proper means for testing a pre-trial finding that the Commonwealth has sufficient

evidence to establish a prima facie case. Commonwealth v. Engle, 847 A.2d 88, 90 (Pa.Super.2004). In Commonwealth v. Hendricks,
927 A.2d 291 (2007) the Court described the habeas corpus proceeding as follows:

“Although a habeas corpus hearing is similar to a preliminary hearing, in a habeas corpus proceeding the Commonwealth
has the opportunity to present additional evidence to establish that the defendant has committed the elements of the
offense charged. A prima facie case consists of evidence, read in the light most favorable to the Commonwealth, that
sufficiently establishes both the commission of a crime and that the accused is probably the perpetrator of that crime.
The Commonwealth need not prove the defendant’s guilt beyond a reasonable doubt. Rather the Commonwealth must
show sufficient probable cause that the defendant committed the offense, and the evidence should be such that if
presented at trial, and accepted as true, the judge would be warranted in allowing the case to go to the jury.
Commonwealth v. Keller, 823 A.2d 1004, 1010–11 (Pa.Super.2003) (citations omitted). “In determining the presence or
absence of a prima facie case, inferences reasonably drawn from the evidence of record that would support a verdict of
guilty are to be given effect, but suspicion and conjecture are not evidence and are unacceptable as such.” Commonwealth
v. Packard, 767 A.2d 1068, 1071 (Pa.Super.2001) (citation omitted).
Commonwealth v. Hendricks, 927 A.2d 289, 291 (2007)

The Commonwealth contends that Baltimore’s statement identifying Defendant is admissible as an exception to the hearsay rule
as an excited utterance. Pa.R.E. 803(2) provides as follows:

(2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was under the
stress of excitement that it caused.

In its brief in opposition to the Petition for Writ of Habeas Corpus, the Commonwealth relied on Commonwealth v. Barnyak, 639
A.2d 40 (Pa. Super. 1994) which the Commonwealth indicated was factually analogous to instant case. In Barnyak, the defendant
shot his wife who was subsequently transported to the hospital. Approximately an hour and ten minutes later she was interviewed
by a police officer at the hospital. In addition, her son and a nephew, who were also at the hospital, made statements about the
shooting to the police. The victim and her son later refused to testify at trial and the trial court allowed the police officer to testify
as to the statements made by the victim and her son as excited utterances as an exception to the rule against hearsay evidence.
On appeal the Superior Court found that the statements were properly admitted as excited utterances even though the statements
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were made over an hour after the incident and the victim had been transported to the hospital. The Superior Court noted,
however, the following testimony that was offered to support the argument that the statements were made while the victim and her
relatives were in an excited state:

“Dr. Howard Bursh, the emergency room physician who treated Ms. Dixon shortly thereafter,2 testified that she was pale
and obviously frightened. N.T. 3/11/93 at 16. Her pulse was elevated; her blood pressure was markedly elevated; and her
pupils were dilated. Id. Dr. Bursh administered an injection of an antianxiety agent because Ms. Dixon seemed to be
“really panic stricken.” Id. at 25. The emergency room nurse, Judy Pleskonko, further testified that Ms. Dixon was crying
and saying she could not believe this had happened to her. Id. at 27–28. When Trooper Yuhouse arrived to interview
Ms. Dixon, her son, and her nephew, he observed that all of them were excited and upset that Ms. Dixon had been shot.
Id. at 42. Nurse Pleskonko testified that Ms. Dixon was still upset when she left treatment from the emergency room at
4:45 a.m.
4 Considering the involvement of Ms. Dixon and her son in the shooting incident, and considering the mother/son
relationship between the two, we have no difficulty finding that their statements at the hospital were declarations made
while experiencing overpowering emotion caused by a shocking event. Therefore, the trial court did not abuse its
discretion by admitting them as excited utterances.” Commonwealth v. Barnyak, 639 A.2d 40, 43–44 (1994)

In the present case there is no testimony that would establish that the victim was in an excited state at the time that he was
interviewed by Detective Fallert. The only testimony regarding his condition was that Detective Fallert was told that he had
internal bleeding and that they were rushing him to the operating room for surgery. In its brief in opposition to the Petition for
Writ of Habeas Corpus, the Commonwealth stated:

“Here, Pittsburgh Bureau of Police Detective Fallert spoke to the victim as the victim was “being treated in the triage
unit before being transported to surgery.” Preliminary Hearing Transcript (“PHT”), at 10. Detective Fallert observed that
“[t]here were at least eight or nine doctors, medical personnel working on him. He had his clothes removed. He was
hooked up to a couple different machines.” Id. at 17. Detective Fallert learned that the victim was experiencing internal
bleeding and required emergency surgery. Id. at 18. Therefore, he “went in and quickly asked him who had shot him [.]”
Id. The victim responded that the individual who at shot him was defendant Giante Hilliard. Id. at 19” (Commonwealth’s
Response To Defendant’s Brief In Support of Habeas Corpus Petition, p. 3)

The above cited testimony relied upon by the Commonwealth provides no information concerning the state of mind of the
declarant and essentially assumes that since there was a flurry of activity related to the treatment of the victim’s injuries that
any statements made by the victim were made while under the stress of the shooting.
In Commonwealth v. Keys, 814 A.2d 1256, 1257 (2003) the trial court admitted the statement of a victim made to a police

officer as an excited utterance after she was assaulted by her husband. In Keys the facts were stated as follows:

“On July 12, 2000, Keys, while at home, reportedly held a three-foot long sword to his wife’s neck, threatening to cut her
throat. Keys then was said to have dragged his wife by her hair and prevented her from leaving the home. Keys’ wife,
allegedly held overnight against her will, escaped the next day, ran at least eight to ten blocks and contacted the police.
Officer Marcus Dingle arrived and observed that Keys’ wife was visibly upset and angry. In response to the officer’s
query, she recounted the incident. The officer noted that her voice and behavior were distraught and erratic. The officer
subsequently arrested Keys and recovered the sword from Keys’ bedroom.” Commonwealth v. Keys, 814 A.2d 1256, 1257
(2003)

At trial, Key’s wife did not testify and her statements to Officer Dingle were admitted, over objection, as excited utterances.
On appeal the Superior Court reversed stating:

“Upon consideration of the aforementioned factors in light of the surrounding circumstances, we find that the statements
of Keys’ wife do not qualify as an excited utterance and the trial court abused its discretion by ruling otherwise. First,
thirty minutes elapsed between the end of the startling event and the statements of Keys’ wife. Second, the statement was
elicited eight to ten blocks away from the scene of the startling event. Third, the utterance was in response to the
officer’s query.1 Finally, the utterance is a narrative of overnight events, not a single reaction to a single startling episode.
Most importantly, the admission of the hearsay served to deny the accused the right of confronting and cross-examining
the sole eyewitness against him.” Commonwealth v. Keys, 2003 814 A.2d 1256, 1258-59 (2003)

Although the Court specifically recognized that an excited utterance could be made in response to a question, it nonetheless found
that given all of the other circumstances in the case, including the fact that the admitted statement would deny the accused the
right to confront the only witness against him, the statement should not be admissible as an excited utterance. 
In the present case the circumstances do not support a finding that the statement was an excited utterance. The statement was

not made at the scene of the shooting but at the hospital at least 20 or more minutes after the event. The statement was not made
spontaneously but was made in response to questioning by Detective Fallert. There was no evidence of any kind that describes
Baltimore’s demeanor, state of mind or behavior at the time statement was made. In addition, the Commonwealth did not offer any
evidence, such as the medical evidence offered in Barnyak as referred to above, which would establish that Baltimore was in an
excited state at the time that he gave the statement. Therefore, Baltimore’s statement to Detective Fallert was not properly admitted
as an excited utterance.
The Commonwealth next argues that Baltimore’s statement was admissible as a dying declaration. Pa.R.E. 804 provides in

relevant part:

Rule 804. Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness

Currentness

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

(1) is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a
privilege applies;
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(2) refuses to testify about the subject matter despite a court order to do so;

(3) testifies to not remembering the subject matter;

(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(2) Statement Under Belief of Imminent Death.

A statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.

Addressing initially the issue of whether or not the declarant was “unavailable,” the Commonwealth argues that Baltimore was
unavailable because he testified that he did not remember what he told police officers at the hospital. Specifically, the
Commonwealth refers to the following exchange from the preliminary hearing;

Q. Do you recall what you told [the officers] about who shot you?

A. No, sir. (P.H.T. at 6)

However, Rule 804, in setting forth the criteria for determining whether or not a witness is unavailable states in subparagraph
(3) that the witness must testify “to not remembering the subject matter.” In this case, Baltimore did testify that he remembered
the subject matter, which was the shooting. He testified that he recalled walking to work, recalled the car pulling up beside him,
recalled looking into the car not being able to identify any of the occupants of the car and recalled that at least one of the
occupants of the vehicle had a hoodie covering their face. The subject matter for which the declaration is relevant is not making
a later statement about the underlying incident but the underlying incident itself. The Commonwealth does not cite any authority
that supports the position that when a declarant testifies that he recalls the event but does not recall giving a later statement about
the event that this establishes that the declarant is “unavailable” for purposes of Rule 804. The basis for the admissibility of a
“dying declaration” is the indicia of reliability believed to attach to a statement made by someone who believes they are about to
die about the “cause or circumstances” of their impending death. It would appear, therefore, that the “subject matter” is the “cause
or circumstances” of the declarant’s impending death, not whether the declarant recalls making a later statement. In this case
Baltimore appeared at the preliminary hearing and testified that he recalled the events surrounding the shooting. Therefore,
Baltimore is not “unavailable” for purposes of rule 804.
The Commonwealth also argues that despite the fact that Baltimore did not die his statement is nonetheless admissible as a

dying declaration based on the fact that Rule 804(b)(2) does not explicitly provide that the declarant must in fact die. Cases
addressing the admission of a dying declaration indicate, however, that the death of the declarant is a condition for the admission
of the declaration. In Commonwealth v. Starks, , 450 A.2d 1363, 1365 (Pa. Super. 1982) the Court stated:

“The Supreme Court has “never held that simply because a declarant did in fact die is enough to make the statement into
a ‘dying declaration’ so as to be excepted from the hearsay rule.” Commonwealth v. Little, 469 Pa. 83, 87, 364 A.2d 915,
918 (1976). The law is clear that a purported dying declaration shall not be admissible unless it is clearly established that
the declarant: (1) was dying in fact; (2) believed such to be true; and (3) did die as a result of that mortal condition.
Appellant did not do so and, therefore, the trial court properly exercised its discretion in excluding the alleged dying
declaration. See Commonwealth v. Knable, 369 Pa. 171, 176, 85 A.2d 114, 117 (1952)” Commonwealth v. Starks, 450 A.2d
1363, 1365 (1982)

In Commonwealth v. Priest, 18 A.3d 1235, 1241 (2011) the Superior Court also stated:

A statement is a dying declaration and, therefore, admissible hearsay if the declarant believes he or she is going to die
(which can be inferred from the surrounding circumstances), death is imminent, and death actually results. “[W]hen a
person is faced with death which he knows is impending and he is about to see his Maker face to face, is he not more likely
to tell the truth than is a witness in Court who knows that if he lies he will have a locus penitentiae, an opportunity to
repent, confess and be absolved of his sin?” Commonwealth v. Chamberlain, 557 Pa. 34, 731 A.2d 593, 595, 597 (1999)
(citations and quotation omitted). See Commonwealth v. Griffin, 453 Pa.Super. 657, 684 A.2d 589 (1996). Commonwealth
v. Priest, 18 A.3d 1235, 1241 (2011)

The Court also stated in Priest:

“Furthermore, the lapse of six hours between [Mr.] Odom’s statements and his actual death is not determinative of the
issue as to whether statements were admissible under the dying declarations exception to the hearsay rule. In the case
of Commonwealth v. Griffin, [supra ], the victim was shot in the arm, which severed a major artery. Police came upon the
victim lying on the ground, bleeding heavily, and drifting in and out of consciousness. Id. The victim asked the officers to
get him to a hospital, asked the officers to “just let me die,” and identified [Appellant], Aaron Griffin, as his assailant. Id.
The victim died as a result of his injuries, but not for three days following his identification. Id. at 592–93. The Superior
Court held as follows:

“[A]ppellant would have us rule that the victim’s statement could not serve as a dying declaration because the victim did
not actually die until three days after the statement was made. However, Appellant cites us no case with such a holding,
and in fact ignores several decisions to the contrary.”

Id. at 593 [ (citations omitted) ]. Commonwealth v. Priest, 18 A.3d 1235, 1241–42 (2011)

While it appears that various courts have addressed the issue of the time between the dying declaration and the death of the
declarant, the Commonwealth has not pointed to any authority that holds that a statement made by a declarant that has not died
is admissible.
Finally, the Commonwealth asserts that the statement is not violate Confrontation Clause In Crawford v. Washington, 541 U.S.

36 (2004), a U.S. Supreme Court dealt with the issue of whether or not the admission of hearsay is a violation of the Sixth amend-
ment Confrontation Clause. The Court held that issue is controlled by whether or not the statement is “testimonial” or “nontesti-
monial.” If it is nontestimonial it is admissible. If it is testimonial is it not admissible. The distinction between the two was
described in a Commonwealth v. Allshouse , 36 A.2d 163 (2012):
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“Statements are nontestimonial when made in the course of police interrogation under circumstances objectively
indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.

They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the
primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecu-
tion.” Commonwealth v. Allshouse, 614 Pa. 229, 244, 36 A.3d 163, 172 (2012)

In this case, the determination has to be made whether or not the statement made to Detective Fallert was made in the course
of an interrogation where the primary purpose was to enable the Pittsburgh Police to address an ongoing emergency involving
not only the actual victim but also the police or the public at large. If it was made in response to questions in order to deal with
an ongoing emergency, then it is nontestimonial and, if otherwise subject to a valid hearsay exception, it is admissible.
If, however, the statement was in response to interrogation to establish or prove past facts, that is the identity of the shooter,
then it is testimonial and is not admissible. In considering the factors to decide the issue the Court stated:

“Although the existence—actual or perceived—of an ongoing emergency is one of the most important factors, this factor
is not dispositive because there may be other circumstances, outside of an ongoing emergency, where a statement is
obtained for a purpose other than for later use in criminal proceedings. In determining the primary purpose of an
interrogation, a court must also objectively evaluate the circumstances surrounding the interrogation, including the
formality and location, and the statements and actions of both the interrogator and the declarant.” Commonwealth v.
Allshouse, 36 A.3d 163, 175-76 (2012)

In the present case, there was no evidence presented about an ongoing emergency, just the fact that the shooting had only
occurred about twenty minutes to a half hour earlier and appeared to be some type of drive by shooting. Detective Fallert was not
at the scene of the shooting and there was no evidence presented as to what continued activity, if any, was occurring at the scene.
The Commonwealth argued that at the time of the statement the police did not have a suspect in custody and was, therefore, seek-
ing information to meet an ongoing emergency. However, this argument could be made about every case where there is no suspect
in custody, even if the statement was made hours, days or even weeks after the crime. Without additional evidence as to why this
interrogation was conducted to address an ongoing emergency, such as the status of the crime scene, the potential for other victims
or the status of the police pursuit of any perpetrators, it would appear that the statement is not part of resolving an ongoing
emergency and is testimonial. Even assuming, however, the statement is nontestimonial, the Commonwealth has nonetheless failed
to establish that the statement fell within a recognized exception to the hearsay rule. Therefore, the Petition for Writ of Habeas
Corpus was appropriately granted.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Brandon M. Wise

Criminal Appeal—Theft—Guilty Plea—Sentencing (Discretionary Aspects)—Multiple Cases Tried Together

A sentence of 67-174 months is not excessive based upon defendant’s lengthy criminal history and refusal to conform his conduct to the law.

No. CC 201511027, 200514410, 201514411, 200515213, 2016,00434. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.
Mariani, J.—January 19, 2017.

OPINION
This is a direct appeal wherein the defendant, Brandon M. Wise, appeals from various judgments of sentence of May 16, 2016

which became final upon this Court’s denial of defendant’s post-sentencing motions on October 13, 2016.
At CC No. 201511027, the defendant pled guilty to various counts of violating 18 Pa.C.S.A. §§4106(a)(1), 4106(a)(3), 4101(a)(3),

3934(a), 3925(a) and 4101(a)(2). The charges stemmed from the defendant’s arrest for breaking into various vehicles, stealing
identification cards and credit cards and using the credit cards at various retail establishments. The defendant was sentenced to
a term of imprisonment of not less than 18 months nor more than 48 months at one count of violating 18 Pa.C.S.A. §§4106(a)(1). He
was sentenced to a three-year term of probation at one other count and he received no further penalty at the remaining counts. At
CC No. 201514410, the defendant pled guilty to various counts of violating 18 Pa.C.S.A. §§3925(a), 4914(a), 5505 and 35 Pa.C.S.A.
§780-113(a)(32). These convictions stemmed from a traffic stop in which the defendant was found to be in possession of a stolen
wallet. The defendant also provided a false name to the officers and was determined to be high on heroin and he possessed heroin
and a hyperdermic needle. Relative to the conviction at 18 Pa.C.S.A. §3925(a), this Court imposed a term of imprisonment of not
less than three months nor more than six months to be served consecutively the sentence imposed at CC No. 201515213. At CC No.
201514411, the defendant pled guilty to various counts of violating 18 Pa.C.S.A. §3925(a) and 75 Pa.C.S.A. §§3733, 3736 and 3323.
These convictions arose from the defendant being arrested while driving a stolen vehicle and fleeing from the police. Relative to
the conviction at 75 Pa.C.S.A. §3733(a), this Court imposed a term of imprisonment of not less than twelve months nor more than
thirty-six months to be served consecutively the sentence imposed at CC No. 201515213. At CC No. 201515213, the defendant pled
guilty to various counts of violating 18 Pa.C.S.A. §§4106(a)(1), 5506, 4101(a)(3), 3934(a) and 3925(a). The convictions resulted from
the defendant’s arrest for breaking into various vehicles, stealing identification cards and credit cards and using the credit cards
at various retail establishments. The defendant was sentenced to a term of imprisonment of not less than 18 months nor more than
48 months at one count of violating 18 Pa.C.S.A. §§4106(a)(1). Finally, at CC No. 201600434, the defendant pled guilty to various
counts of violating 18 Pa.C.S.A. §§4106(a)(1), 5506, 4101(a)(3) and 3925(a). The convictions again resulted from the defendant’s
arrest for breaking into various vehicles, stealing credit cards and using the credit cards at various retail establishments. The
defendant was sentenced to a term of imprisonment of not less than 12 months nor more than 36 months at one count of violating
18 Pa.C.S.A. §§4106(a)(1). The aggregate sentence was to a term of imprisonment of not less than 67 months nor more than 174
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months. In this timely appeal, the defendant claims that his sentence was manifestly excessive because this Court did not consider
the defendant’s need for medical treatment for his mental illness.
A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed

on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).
A “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits a particular

defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8, 12 (1992).
Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sentence
individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the general
principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the gravity
of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant.... “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the character
of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics, and
potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative report, it
will be presumed that he or she was aware of the relevant information regarding the defendant’ character and weighed
those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that

they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written
statement setting forth the reasons for the deviation ....” Id., 926 A.2d at 963.
Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.

§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by
indicating that he or she has been informed by the presentence report; thus properly considering and weighing all relevant
factors. Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).
Additionally, the imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing

court. Challenges to the exercise of this discretion ordinarily do not raise a substantial question. Commonwealth v. Pass, 914 A.2d
442, 446-47 (Pa.Super. 2006). Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d
1240 (2005) (citing Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing
court discretion to impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to
sentences already imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661
A.2d 1367, 1373 (1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a
sentence should run consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599
(Pa. Super. 2005), quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d
1064, 1071 (Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002). As the Superior Court has stated in Commonwealth v.
Mastromarino, 2 A.3d 581, 587 (Pa.Super. 2010), “[t]hus, in our view, the key to resolving the preliminary substantial question
inquiry is whether the decision to sentence consecutively raises the aggregate sentence to, what appears upon its face to be, an
excessive level in light of the criminal conduct at issue in the case.”
The record in this case supports the sentence imposed by this Court. The sentencing record reflects that this Court considered

the presentence report, the testimony of the defendant, and the comments presented at the guilty plea and at sentencing and all
other relevant factors. The defendant did not object to the substance of the information contained in the presentence report.
Moreover, at CC Nos. 201511027 and 201515213, this Court imposed mitigated range sentences of not less than 18 months nor more
than 48 months. At CC Nos. 201514410 and 201600434, this Court imposed mitigated range sentences of not less than 12 months
nor more than 36 months. At CC No. 201514410, this Court imposed a standard range sentence of not less than 6 months nor more
than 12 months. While the sentences were imposed consecutively, this Court was well within its province to do so.
The circumstances of the offenses of conviction persuaded this Court that the imposed sentence was appropriate. There were

five separate informations filed against the defendant charging him with serious theft related offenses. The offenses were fueled
by illegal drug use and the demand for money to financially support the drug use. The defendant has a very serious and lengthy
criminal history involving theft, loitering, burglary and access device related offenses. The defendant has demonstrated an acute
propensity to break into vehicles of others, commit thefts from those vehicles and then further harm his victims by fraudulently
using the victim’s credit cards. The defendant has served various prior state prison sentences and has been on probation, including
state probation, for a substantial part of his adult life up and until the time of sentencing. Neither probation nor prison has
dissuaded the defendant from maintaining a criminal lifestyle. This Court was most concerned that the defendant had been
provided with multiple chances to conform his conduct to the law but he repeatedly chose not to seize those opportunities. The
defendant was a substantial risk to the public and this Court believed that a substantial period of incapacitation would protect the
public from further crimes of defendant. The defendant did not present credible evidence of any mental health issues sufficient to
sway this Court that a lesser sentence was appropriate. While there was some evidence of mental health issues, those issues did
not, in this Court’s view, mitigate his conduct. This Court believes that the facts of this case, as summarized at sentencing and set
forth during the guilty plea, warranted the individual sentence imposed by this Court. The record reflects the reasoning for the
individual sentence and the sentence should not be disturbed.
For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: January 19, 2017
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Commonwealth of Pennsylvania v.
Wesley Connor

Criminal Appeal—Weight of the Evidence—Sufficiency—Harassment—Disorderly Conduct

The disorderly conduct statute is not a catch-all offense for every case where there is a fight, it must occur in public.

No. CC 2016-03254. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—February 17, 2017.

OPINION
Mr. Connor’s non-jury trial on two summary charges was held on October 25th and 26th of 2016. Following his sentence of 90

days probation, he sought relief by motion. He claims the weight of evidence does not support the Court’s guilt determination and
he levels an attack on the sufficiency of the government’s evidence.
Mr. Connor was found guilty of harassment and disorderly conduct. His weight challenge does not specify which of these crimes

he is attacking. Despite the lack of precision, the argument does not persuade. This case was all about who the Court was to believe.
The government presented 3 witnesses: the victim, the victim’s teenage son and a police officer. The victim, Shalan Morgan, told
the Court Mr. Connor struck her in the face. “We was outside in front of my house and Mr., Connor turned around,…, and punched
me in my face.” Transcript, pg. 11. The force of the blow caused her knee to buckle and hit the ground. Id. She then went after him.
Grabbing his jacket and punching him. Id. Eventually, cooler heads prevailed and both went into Ms. Morgan’s home. The peace-
fulness did not last long. Ms. Morgan was in her bedroom with Mr. Connor. There, he hit her again and she fell onto her bed. Id.,
at 11-12. Ms. Morgan’s 16 year old son saw the events in the bedroom. “I saw my mom on the bed and he was punching her.” Id.,
at 35. Her one cheek “was swollen”, she had “a split lip” and her “ankle was twisted”. Id., at 14.
The elements of harassment were satisfied and done so in a convincing way that the Curt’s does not feel anyone’s sense of

justice would be shocked. Ms. Morgan provided very real reasons as to why she was less than honest at the preliminary hearing.
Those reasons also forced her son to tell a different story at the preliminary hearing. The reasons behind the lies were believed by
this Court and, as such, did not make her and her son a witness not worthy of belief.
Connor’s disorderly conduct argument is element specific. According to him, the government’s evidence did not show any

“public inconvenience”. Post Sentence Motion, paragraph 12 (Nov. 14, 2016). He even goes on to state that “all of the alleged
conduct for which Mr. Connor was charged occurred inside of his home.” Id. (emphasis added). As set forth earlier, that statement
is contradicted by the record. The first attack of Ms. Morgan took place outside “in front of [her] house”. Transcript, pg. 11. This act
was followed by Ms. Morgan responding with some force of her own and then Mr. Connor attempting to telephone the police. Id.
While the defense does itself no favors in advancing a position that the record does not support, the Court cannot get around

the lack of evidence on the “public” element in the disorderly conduct crime. The best the government has to offer on this element
is that quoted already – the first beating took place outside in the front of Ms. Morgan’s house. Was it on the porch? Was it on the
front stoop? Was it on the stairs leading to the porch? Was it in the front yard? Did you get access to the front yard after opening a
gate? All of these questions and similar inquiries cannot be answered by a critical review of the government’s evidence.1

In closing, the Court finds a statement from our state Supreme Court over 50 years ago to be quite appropriate when thinking
about this case and the government’s evidentiary presentation.

“The crime of disorderly conduct is not intended as a catchall for every act which annoys or disturbs people; it is not to
be used as a dragnet for all the irritations which breed in the ferment of a community. It has a specific purpose; it has
a definitive objective, it is intended to preserve the public peace; it has thus a limited periphery beyond which the
prosecuting authorities have no right to transgress any more than the alleged criminal has the right to operate within
its clearly outlined circumference.”

Commonwealth v. Greene, 189 A.2d 141, 145 (Pa. 1963).

The conviction for harassment should be sustained whereas the conviction for disorderly conduct should be reversed and its
sentence of 90 days probation should be vacated.2

By virtue of this opinion, the previously scheduled hearing for March 2, 2017, is HEREBY CANCELLED.

BY THE COURT:
/s/Williams, J.

1 The Court was aided in its decision by its review of the following decisions: Commonwealth v. Fedorek, 946 A.2d 93, 100
(Pa. 2008); Commonwealth v. Meyer, 431 A.2d 287 (Pa. Super. 1981); Commonwealth v. Whritenour, 751 A.2d 687 (Pa. Super. 2000);
cf. Commonwealth v. Lawsom, 759 A.2d 1 (Pa. Super. 2000).
2 The government, had it known the nuances of its case, may have been better served by amending its information to a second count
of harassment to address the outside the front porch conduct and have the first count address the inside the house conduct and
forget about trying to squeeze these facts under the disorderly conduct umbrella.
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Commonwealth of Pennsylvania v.
David Joseph Paterson*

Criminal Appeal—Guilty Plea—Denial of Motion to Withdraw Plea—No Plausible Claim of Actual Innocence—PNA—
Plea Entered Knowingly—Sex Offenses

Court is permitted to require a criminal defendant to assert a plausible claim of actual innocence for plea to be withdrawn
prior to sentencing.

No. CC 201513857, 201514198. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 12, 2017.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 29, 2016. However, a review of the record reveals

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be
affirmed.
The Defendant was charged at CC 201513857 with Rape,1 Incest of a Minor (13-18 Years of Age),2 Corruption of Minors,3

Endangering the Welfare of a Child4 and Unlawful Contact with a Minor5 in relation to an incident that occurred with his 14 year-
old niece and at CC 201514198 with Rape,6 Sexual Assault7 and Incest8 in relation to an incident that occurred with his 18 year-old
half-sister. He appeared before this Court on March 21, 2016 and, pursuant to a plea agreement with the Commonwealth, pled
guilty to the Rape and Incest of a Minor charges at CC 201513857 and to the Rape and Sexual Assault charges at CC 201514198.
The plea agreement also included an agreed-upon sentence of five (5) to 10 years at each charge with the sentences to run
consecutively within each information but with both informations running concurrently, for an aggregate term of imprisonment of
10 to 20 years.
However, before the sentencing hearing occurred, the Defendant wrote a letter to this Court complaining about the agreed-upon

sentence and asking to withdraw his plea. His attorney also filed a formal Motion to that effect. A hearing was held on the
Defendant’s Motion to Withdraw his Guilty Plea on April 27, 2016 at which time the Defendant indicated he wanted to withdraw
his plea because his sentence was outside the guideline range and his attorney disagreed with his assessment that the charges were
barred by the statute of limitations. At the conclusion of the hearing, this Court denied the Motion and set the sentencing hearing
for May 26, 2016. Additionally, Mark Waitlevertch, Esquire, the Defendant’s attorney, was permitted to withdraw and a new
attorney was appointed to represent the Defendant
On May 26, 2016, at the time set for sentencing, the Defendant’s new attorney, Lisa Leake, Esquire, renewed the Defendant’s

Motion to Withdraw his Guilty Plea, this time on the basis that the plea had been coerced by prior counsel and the Defendant did
not understand the plea. At the conclusion of the hearing, this Court granted the Motion to Withdraw the Plea and set the case
for trial on August 29, 2016. However, this Court reconsidered its decision and on August 4, 2016, it vacated its May 26 Order
sua sponte and reinstated the Defendant’s guilty plea. This Court subsequently granted the Commonwealth’s Motion to amend the
information at CC 201514198 from Rape and Sexual Assault to two (2) counts of Incest of a Minor.9 The Defendant appeared before
this Court on August 29, 2016 for his sentencing hearing and this Court imposed the agreed-upon sentence of terms of imprison-
ment of five (5) to 10 years at each remaining charge, run consecutively within each information, but with both informations run
concurrently with each other, for an aggregate sentence of 10 to 20 years. Post-Sentence Motions were filed and were denied on
November 9, 2016. This appeal followed.
The evidence presented by the Commonwealth established that the Defendant lived with his half-sister J.S. while they were

growing up. Beginning when she was 12 years old, the Defendant would come into her bedroom, get into bed with her, take off her
clothes and kiss her and touch her breasts. He put his fingers in her vagina and engaged in oral and vaginal intercourse with her.
In 2002, just after her 18th birthday, the Defendant again came into her bedroom and had vaginal intercourse with her against her
will. J.S. became pregnant as a result of that encounter, gave birth and has raised the child as a single parent.
The evidence also established that at some point during their childhood, David and J.S. were removed from their home due to

parental neglect and were eventually adopted by their foster mother, E. The Defendant also had a full sister, R., who for reasons
unknown to this Court, was not adopted by E. However, R. had a child, P., referred to throughout the proceedings as Jane Doe, and
P. was also adopted by E. In January, 2015, P. presented to Children’s Hospital of Pittsburgh pregnant at age 14. She gave birth to
the baby who had significant physical deformities. P. indicated that she had been raped by the Defendant, who is her natural uncle,
and he was the father of the baby.
DNA testing conducted on J.S.’s child and P.’s child confirmed that the Defendant was the father of both children.
On appeal, the Defendant challenges this Court’s denial of his Motion to Withdraw his guilty plea and asserts that his plea was

not knowing, voluntary or intelligently entered. His claims are addressed as follows:

1. Denial of Motion to Withdraw Guilty Plea
Initially, the Defendant argues that this Court erred in denying his Motion to Withdraw his guilty plea because his request was

made prior to sentencing and because his plea was not knowingly, voluntarily or intelligently entered. His claim is meritless.
It is well-established that there is no absolute right to withdraw a guilty plea, although requests made prior to sentencing have

“been generally construed liberally in favor of the accused.” Commonwealth v. Forbes, 299 A.2d 268, 271 (Pa. 1973). “Thus, in
determining whether to grant a pre-sentence motion for withdrawal of a guilty plea, ‘the test to be applied by the trial courts is
fairness and justice’… If the trial court finds ‘any fair and just reason’, withdrawal of the plea before sentence should be freely
permitted, unless the prosecution has been ‘substantially prejudiced.’” Id.
In its argument at the hearing on the Motion to Withdraw, the Commonwealth cited to our Supreme Court’s decision in

Commonwealth v. Carrasquillo, 115 A.3d 1284 (Pa. 2015), wherein our Supreme Court held that “we are persuaded by the approach
of other jurisdictions which require that a defendant’s innocence claim must be at least plausible to demonstrate, in and of itself,
a fair and just reason for presentence withdrawal of a plea… More broadly, the proper inquiry on consideration of such a
withdrawal motion is whether the accused has made some colorable demonstration, under the circumstances, that permitting
withdrawal of the plea would promote fairness and justice. The policy of liberality remains extant but has its limits, consistent with
the affordance of a degree of discretion to the common pleas courts.” Commonwealth v. Carrasquillo, 115 A.3d 1284, 1292
(Pa. 2015). The Defendant takes issue with the Commonwealth’s reliance on Carrasquillo, and asserts that the Superior Court’s
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decision in Commonwealth v. Elia, 83 A.3d 254 (Pa.Super. 2013) is more instructive. Therein, the Superior Court held that “while
an assertion of actual innocence constitutes a fair and just reason to permit a defendant to withdraw his plea, it is not the only fair
and just reason that would warrant a trial court to permit a defendant to withdraw a guilty plea.” Commonwealth v. Elia, 83 A.3d
254, 264 (Pa.Super. 2013).

Despite defense counsel’s repeated dismissal of Carrasquillo and emphasis on an assertion of innocence, this Court notes that
the Defendant has never professed his innocence as a basis for withdrawal of his plea. In his correspondence to this Court
wherein he initially requested to withdraw his plea, he asserted that the agreed-upon sentence exceeded the guideline ranges. The
formal Motion filed by counsel asserted that there had been a “breakdown in the representation… such that Mr. Paterson contends
his counsel is a ‘Public Pretender’ and ‘threw him under the bus’ [and] the relationship nearly came to blows the last time
Mr. Waitlevertch visited Mr. Paterson.” (Defendant’s Motion to Withdraw Plea of Guilty, p. 1).

At the hearing on the Motion to Withdraw, the following occurred:

THE COURT: Okay, Mr. Paterson, I have a letter from you as well as two motions from your attorney basically asking for
you to withdraw your guilty plea. Is that correct?

THE DEFENDANT: Yes.

THE COURT: Do you understand that if you withdraw this plea that the original charges will be reinstated?

THE DEFENDANT: Yes.

THE COURT: Do you understand that the original charges include one count of rape, one count of sex assault, one count
of incest at the one information and at the second information it’s rape, incest of a minor, corruption of minors, endan-
gering welfare of children and unlawful contact, which you could receive approximately seventy years in jail?

THE DEFENDANT: Yes.

THE COURT: Do you understand that there is also DNA evidence in this case which would point to the fact that you were
the father of this child?

THE DEFENDANT: Yes.

THE COURT: Do you understand that this prior sentence will have nothing whatsoever to do with the sentence you may
get in the future if convicted?

THE DEFENDANT: Yes.

THE COURT: Mr. Waitlevertch, do you have anything to add?

MR. WAITLEVERTCH: Only that at this point, Your Honor, I have done everything I can to try to explain all that as far
as impact of the withdrawal of the plea, and my client and I have reached a total impasse.

THE COURT: Okay.

Mr. Paterson, I have to tell you that this is probably one of the worst ideas you have had in your life. You got a very good
plea here. The guidelines are only guidelines, I never have to follow them. They are only a suggestion of what you should
be sentenced to, so the fact that one of the sentences you may have been [sic] above the guidelines, it doesn’t matter.
I knew that you had no prior record score and since you offense gravity was a zero, was not a part of the plea agreement
that I accepted. This - you can’t have a worse idea than going to trial on this case.

THE DEFENDANT: Well, Your Honor, the problem I had was when I brought it to my public defender’s - the thing that
- the one case was past the statute of limitations. He didn’t do nothing about it.

THE COURT: No, it wasn’t.

THE DEFENDANT: How is it not?

THE COURT: I’m not here to answer your questions, Mr. Paterson.

…

THE DEFENDANT: The one I have a complaint about is where it’s saying about the DNA.

THE COURT: That’s not - that doesn’t matter.

THE DEFENDANT: Well, when I asked the public defender he does not want to tell me anything. So that’ my biggest
problem, he will not communicate with me no matter what I ask him he’s telling me that I have no idea what I’m talking
about. That’s why I’m asking him stuff. But the fact that I looked this up on the law library he goes you don’t know what
you’re doing. That’s why I wrote before, I wrote to you , wrote to him and he refused to get back to me, you know.

So that’s my biggest problem. How am I supposed to have counsel that will not come forth and help me.

MS. KOREN: Your Honor, the nature of the plea agreement was all put on the record. The facts were put on the record,
so even if that was an accurate statement that defense counsel was not giving him information, he testified under oat that
he understood and that he was satisfied.

THE COURT: You’re not asserting that you were forced to make this plea agreement?

THE DEFENDANT: Yes, I was, yes.

THE COURT: That’s not what’s in your letters.

THE DEFENDANT: I actually, if you look - 
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THE COURT: I see why he didn’t want to talk to you. Go ahead.

THE DEFENDANT: If you look at the paperwork I signed last time I said I was not happy with my counsel. And he
changed that.

THE COURT: You don’t have to be happy, you don’t have to take him home for Thanksgiving, he just has to represent you,
he has to be effective when he is representing you.

THE DEFENDANT: He hasn’t been.

(Motion to Withdraw Guilty Plea Transcript. pp. 2-4, 6-8).

Nowhere has the Defendant made any assertions of innocence. In several pleadings the Defendant’s new attorney, Lisa Leake,
Esquire, has stated that “While Mr. Paterson does maintain his innocence”, but the Defendant himself has never made that
assertion. Rather, the Defendant’s statements indicate that he was displeased with his sentence and came close to physically
assaulting his attorney when his attorney attempted to counsel him. Moreover, the DNA evidence is compelling and is a factor in
considering counsel’s assertion of innocence as a basis for withdrawal. (The voluntariness of the Defendant’s plea is addressed in
greater detail below, but in summary, there is no indication that the plea was not knowingly, voluntarily and intelligently made).
Under these circumstances, this Court found that the Defendant’s proffered reason for withdrawing his plea did not constitute a
“fair and just reason” for its withdrawal. As such, this Court was well within its discretion in denying the Defendant’s Motion to
Withdraw his Guilty Plea. This claim must fail.

2. Plea Was Not Knowing, Voluntary and Intelligent
The Defendant also asserts generally that his plea was not knowing, intelligent and voluntary. However, this claim is belied by

the record.
The law regarding the voluntariness of guilty pleas is well-settled. Our courts “do not require that a defendant be pleased with

the outcome of his decision to plead guilty…[only] that a guilty plea be knowing, intelligent and voluntary.” Commonwealth v.
Martin, 611 A.2d 731, 733 (Pa.Super. 1992). In Commonwealth v. Cole, 564 A.2d 203 (Pa.Super. 1989), our Superior Court
extensively discussed the requirements of a knowing, voluntary and intelligent plea. It stated:

‘A guilty plea is not a ceremony of innocence, it is an occasion where one offers a confession of guilt… The defendant
is before the court to acknowledge facts that he is instructed constitute a crime… He is then to voluntarily say what
he knows occurred, whether the Commonwealth would prove them or not, and that he will accept their legal meaning
and their legal consequence’… A criminal defendant who elects to plead guilty has a duty to answer questions
truthfully…

Pennsylvania has constructed its guilty plea procedures in a way designed to guarantee assurance that guilty pleas
are voluntarily and understandingly tendered… The entry of a guilty plea is a protracted and comprehensive
proceeding where the court is obliged to make a specific determination after extensive colloquy on the record that a
plea is voluntarily and understandingly tendered. A guilty plea colloquy must include inquiry as to whether (1) the
defendant understood the nature of the charge to which he is pleading guilty; (2) there is a factual basis for the plea;
(3) the defendant understands that he has the right to a jury trial; (4) the defendant understands that he is presumed
innocent until he is found guilty; (5) the defendant is aware as to the permissible range of sentences; and (6) the defen-
dant is aware that the judge is not bound by the terms of any plea agreement unless [s]he accepts such agreement…
Inquiry into these six areas is mandatory in every guilty plea colloquy.

Commonwealth v. Cole, 564 A.2d 203, 206-207 (Pa.Super. 1989), internal citations omitted.

Prior to the plea hearing, the Defendant completed an extensive written colloquy wherein he acknowledged, inter alia, that he
understood the charges, their factual bases and their possible sentences, that he had the right to a jury trial and was presumed
innocent, that he was freely entering the plea and his attorney had not forced him to enter the plea or promised him anything as
an incentive to enter the plea, that he had ample opportunity to consult with his attorney prior to entering the plea and that he was
satisfied with the services of his attorney. (Guilty Plea Explanation of Defendant’s Rights, p. 1-11). 

Thereafter, the following occurred at the plea hearing:

THE COURT: Ms. Koren, is this a general plea or a plea agreement?

MS. KOREN: This is a plea agreement, Your Honor.

THE COURT: What are the terms?

MS. KOREN: Your Honor, at Commonwealth case 2015-14198, the defendant’s going to be pleading guilty to amended
counts. So Count 1 would be amended to incest of a minor. That would be 4304 A1. Count 2 is also amended to the same
crime, and we would move to withdraw Count 3.

THE COURT: Wait. Count 2 is amend to incest of a minor?

MS. KOREN: Yes. And that would be A1, I believe.

THE COURT: Which is a felony 1.

MS. KOREN: It’s on the guidelines, Your Honor. I think it actually is a felony 2.

MR. WAITLEVERTCH: I believe you’re correct.

THE COURT: Thank you.

MS. KOREN: At Commonwealth case 2015-13857, defendant’s going to be pleading guilty to Count 1, rape by force, and
Count 2, incest of a minor victim between 13 and 18 years of age, and we’ll be withdrawing the remaining counts.
Sentences at that case, Your Honor, at the first case ending in 198, asking for five to ten years incarceration at each count.
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Those two counts would run consecutive to one another for a total sentence of ten to 20 years.

At the case ending in 857, we’re again asking for five to ten years at each count running consecutive to one another for a
total sentence of ten to 20 years, and then the plea agreement is that the two cases will run concurrent to one another for
a total sentence of ten to 20 years.

We’re also asking for a term of probation to be set by Your Honor following the incarceration with all conditions of sex
offender court. This case does require the defendant to register for life on Megan’s Law, which is dictated by the
legislature and not negotiable.

We’re asking for no contact with the victims, and we are asking for a sexually violent predator assessment.

THE COURT: The defendant is not RRRI eligible?

MS. KOREN: That is correct, Your Honor.

THE COURT: Mr. Paterson, will you state your name for the record?

THE DEFENDANT: David Joseph Paterson.

THE COURT: How old are you?

THE DEFENDANT: 33.

THE COURT: How much education have you had?

THE DEFENDANT: 12th grade.

THE COURT: Are you able to read, write and understand the English language?

THE DEFENDANT: Yes.

THE COURT: Do you understand that at the criminal complaint ending in 198, Count 1 and Count 2 have been amended
to two counts of incest. It’s alleged that you had sexual intercourse with a child who was your descendent or who was your
descendent by whole or half blood, each punishable by up to ten years of imprisonment.

At the second information, Count 1 charges you with rape, and it’s alleged that you engaged in sexual intercourse by
forcible compulsion that would prevent resistance by a person of reasonable resolution, punishable by 20 years of
imprisonment. And Count 2 alleges that you engaged in - is Count 2 incest?

MS. KOREN: It is, Your Honor.

THE COURT: That you engaged in or cohabited - you engaged in sexual intercourse or cohabited with a person aged 13
to 18 who was a descendent by whole or half blood, punishable by ten years of imprisonment. Do you understand the
charges against you?

THE DEFENDANT: Yes.
…

THE COURT: Mr. Paterson, you’re pleading guilty. Are you pleading guilty because you are?

THE DEFENDANT: Yes, ma’am.

THE COURT: You filled out the guilty plea explanation of defendant’s rights. Did you read, understand and answer all
the questions?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Did you do so while your attorney was available?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Are you satisfied with the services of your attorney?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I find that you understand the proceedings, that your plea is knowingly, intelligently and voluntarily made.

(Plea Hearing Transcript, pp. 2-5, 10-11).

The record clearly demonstrates that this Court made the appropriate inquiries during the plea colloquy and that in both his
written and oral colloquies the Defendant expressed his understanding and agreement to the nature of guilty pleas in general and
the terms of his plea in particular. Given the Defendant’s expressed understanding and assent, this Court was well within its
discretion in finding that the plea was knowingly, voluntarily and intelligently entered. To the extent that the Defendant asserts the
involuntariness of his plea as a basis for its withdrawal as discussed more fully above, this claim is meritless. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on August 29, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: January 12, 2017

1 18 Pa.C.S.A. §3121(a)(1)
2 18 Pa.C.S.A. §4302(b)(2)
3 18 Pa.C.S.A. §6301(a)(1)(ii)
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4 18 Pa.C.S.A. §4304(a)(1)
5 18 Pa.C.S.A. §6318(a)(1)
6 18 Pa.C.S.A. §3121(a)(1)
7 18 Pa.C.S.A. §3124.1
8 18 Pa.C.S.A. §4302
9 18 Pa.C.S.A. §4302(a)(1)

Commonwealth of Pennsylvania v.
Richard McCracken*

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Prosecutorial Misconduct—Missing Medical Records—
Improper Questioning of Expert Witness—Failure to Object—Sexual Assault Case Involving Juvenile

Defense alleges ineffectiveness relating to Commonwealth expert on “typical rape victim” symptoms.

No. CC 201108518. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 12, 2017.

OPINION
The Defendant has appealed from this Court’s Order of October 20, 2016, which denied his Post Conviction Relief Act Petition

following a hearing. However, a review of the record reveals that the Defendant has failed to present any meritorious issues on
appeal and, therefore, this Court’s Order should be affirmed.
The Defendant was charged with Rape of a Child,1 Unlawful Contact with a Minor,2 Indecent Assault – Person Under 13 Years,3

Statutory Sexual Assault,4 Endangering the Welfare of a Child5 and Corruption of Minors.6 Following a jury trial held before this
Court from December 13-14, 2011, the Defendant was convicted of one (1) count of Rape of a Child and the remaining charges.
Pursuant to this Court’s Order, an evaluation by the Sexual Offenders Assessment Board (SOAB) was conducted, and the

Defendant was found to be a sexually violent predator. Pursuant to the Commonwealth’s Praecipe, a Sexually Violent Predator
(SVP) hearing was held prior to sentencing on March 13, 2012, and this Court held that the Defendant was a Sexually Violent
Predator. The Defendant was then sentenced to two (2) consecutive terms of imprisonment of ten (10) to twenty (20) years at the
Rape of a Child and Unlawful Contact with a Minor charges, and a consecutive term of imprisonment of two and one half (2 ½)
to six (6) years. A timely Post-Sentence Motion (captioned Post-Verdict Motion) was filed and was denied on March 15, 2012.
The judgment of sentence was affirmed on August 27, 2013 and the Defendant’s subsequent application for reargument or recon-
sideration was denied on October 25, 2013. Thereafter, the Defendant’s Petition for Allowance of Appeal was denied by our
Supreme Court on April 9, 2014.
No further action was taken until January 29, 2015, when the Defendant filed a counseled Post Conviction Relief Act Petition.

After reviewing the Motion and the record, this Court Ordered an evidentiary hearing on the claims relating to Dr. Guertin’s
testimony only. On November 10, 2015, at the time scheduled for the evidentiary hearing, Attorney Gettleman presented a
Motion to Compel Production of Records wherein he sought an Order compelling disclosure of the medical records from B.T.’s
gynecological examination from the Commonwealth. After discussion, this Court directed Attorney Gettleman to continue his
efforts to get the records directly from Children’s Hospital of Pittsburgh and receive a definite response from them before
involving this Court. On April 29, 2016, Attorney Gettleman filed a “Motion to Proceed on PCRA Petition” wherein he indicated
that counsel for UPMC had advised him that the records were missing and could not be located and asking this Court to resume
proceedings on the PCRA Petition. That Motion was granted and the previously-referenced evidentiary hearing was rescheduled
for October 20, 2016. At the conclusion of that hearing, this Court denied collateral relief. This appeal followed.
Briefly, the evidence presented at trial established that until she was almost ten (10) years old, B.T. lived with her mother B.

and two (2) younger brothers, X. and W., in the Leetsdale area. The Defendant, who was B.’s boyfriend and X.’s father, lived with
another woman but would visit several times a week and occasionally spend the night Often, during his daytime visits, B. would
leave him to babysit B.T. and her brothers, though B. did not work. B.T. testified that on several occasions, beginning when she was
eight (8) years old and ending when she was almost ten (10) years old, the Defendant would tell her to pull down her pants and
underwear and bend over a piece of furniture or a chair, etc. He would stand behind her and B.T. would then feel pain in her “girlie
parts” that felt like something pushing in and out. She was not able to see what was happening. She told the Defendant to stop, but
he would not.
On appeal, the Defendant raises seven (7) claims of the ineffective assistance of trial counsel, although a careful examination

of those claims reveals that several of the issues are essentially duplicative of each other. As such, this Court has combined and
re-ordered the issues for ease of review, as follows:

Initially, this Court notes that in order to establish a claim for the ineffective assistance of counsel, “a PCRA Petitioner must
demonstrate, by a preponderance of the evidence, that: (1) the underlying claim is of arguable merit; (2) no reasonable basis existed
for counsel’s action or inaction; and (3) there is a reasonable probability that the result of the proceedings would have been
different absent such error.” Commonwealth v. Gibson, 19 A.3d 512, 525-26 (Pa. 2011). “The law presumes that counsel was not
ineffective, and the appellant bears the burden of proving otherwise…[I]f the issue underlying the charge of ineffectiveness is not
of arguable merit, counsel will not be deemed ineffective for failing to pursue a meritless issue… Also, if the prejudice prong of
the ineffectiveness standard is not met, ‘the claim may be dismissed on that basis alone and [there is no] need [to] determine
whether the [arguable merit] and [client’s interests] prongs have been met.’” Commonwealth v. Khalil, 806 A.2d 415, 421-2
(Pa.Super. 2002). “With regard to the reasonable basis prong, [the appellate court] will conclude that counsel’s chosen strategy
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lacked a reasonable basis only if the petitioner proves that the alternative strategy not elected offered a potential for success
substantially greater than the course acutely pursued.” Commonwealth v. Busanet, 54 A.3d 35, 46 (Pa. 2012).

1. Ineffective Assistance of Counsel re: Testimony of Dr. Jennifer Wolford
The Defendant first argues that trial counsel was ineffective in numerous respects with regard to the testimony of Dr. Jennifer

Wolford. Specifically, he argues:

1. Trial counsel was ineffective when he cross-examined Commonwealth expert witness Dr. Jennifer Wolford and
opened the door to testimony that a hymen can regrow itself. This testimony was extremely prejudicial to the
petitioner’s defense and there was no trial strategy to engage in said cross-examination.

2. Trial counsel was ineffective when he did not challenge Dr. Wolford’s testimony that 90% of the exams of sexual
abuse victims are “normal” in several regards (a) where did those statistics come from (b) what does normal entail
(c) of the 90% normal examinations, how many entail the regrowth/rehealing of the hymen.

3. Trial counsel was ineffective when he did not challenge Dr. Wolford on the basis/source of her opinion re the
regrowth of the hymen, whether that opinion was generally accepted in the medical community, whether there were
any other experts, treatises or professional publications that supported her position.

7. Trial counsel was ineffective when he failed to object to Dr. Wolford’s testimony on direct examination that a hymen
can heal itself, failed to request that Wolford’s testimony be stricken and failed to request a curative instruction to
the jury.

(Defendant’s Concise Statement of Matters Complained of on Appeal Pursuant to Rule of Appellate Procedure 1925(b), p. 1-2).

At trial, the Commonwealth presented the testimony of Dr. Jennifer Wolford, the attending physician of the Division of Child
Advocacy at Children’s Hospital of Pittsburgh. Although Dr. Wolford never examined B.T., it was explained that Dr. Evan Kim, the
physician who conducted B.T.’s examination, had since taken a new position and moved to Virginia and so was unavailable
to testify. Under these circumstances, the substitution of Dr. Wolford’s testimony was appropriate and was not met with any
objection from defense counsel. Dr. Wolford was also qualified as an expert without objection from defense counsel.

During her direct examination, Dr. Wolford testified as follows:

Q. (Ms. Carey): And referring to Dr. Kim’s evaluation of B.T., could you tell the jury what the impressions were.

A. (Dr. Wolford): The vaginal exam showed that the mucosa, or lining of the vaginal area is pink. That is a normal color 
that we would describe in a typical exam of a 12-year old. No lesions or lacerations. So there were no cuts. There was 
no evidence of any bruising. And there was no redness. And then also, a key part of an exam for sexual abuse is to 
examine the hymen. That is the vaginal opening and it is shaped like a donut. It’s a circular area with a large hole in 
the middle. That showed no lacerations or tears.

And then additionally, as part of the protocol, Dr. Kim evaluates her anal area. No evidence of any tears.

Q. Now, in your experience as an expert in this area, when there is a laceration to that tissue, to the vaginal tissue 
anywhere around the genitals, how long will it take to begin to heal?

A. I sort of have a little bit of a list of what I look for. So you may see swelling of an area after an acute or recent sexual 
abuse. An edema or swelling usually will result [sic] within five days. If there is bruising in the area, we typically 
give a range of two to eight days until that resolves. If there were lacerations, let’s say abrasions, so those would be 
scrapes along that area, very superficial scrapes, that would usually start to resolve within 48 hours. A hymenal tear 
or laceration to the opening of the vaginal area can heal, but that could take a bit longer. It can begin to heal within 
five days. It may take longer, but the vaginal hymen can heal itself. That part of your body can heal itself.

Q. So when you have what I will call a normal exam, no lacerations or bruising to report, does that tell you that this child
was at that time sexually abused?

A. No. In our field of evaluation or sexual abuse, we know that 90 percent of exams are normal. As we can imagine, a 
woman’s body is meant to stretch in that area. Both for having intercourse or later in life when having a baby come 
out. Everybody stretches differently and heals differently. It’s commonly known in our community of physicians who 
work in child abuse, that 90 percent of these exams are normal. So a normal exam does not disprove nor support any 
history provided.

Q. I understand that there is a lot of - well, tell us about the hymen specifically. If someone is raped, vaginal intercourse, 
a child is raped, tell us what you would expect to see, if anything.

A. One of the common misconceptions is that a physician can evaluate a woman or a young girl to see if she is sexually
active, consensual or against her will. That’s a common misconception. And to use vulgar terms, people may have 
said, pop a cherry, but a hymen, as I mentioned, it is not a sheet of tissue that goes over the vaginal entrance. So having
a hymen intact, there is not a sheet that goes over your vaginal entrance to say that this young woman has never had 
intercourse. But, in fact the hymen, for lack of a better description, is a round area of pink tissue that’s best described
as a donut around the vaginal area. So through the center is how I can see into the opening of the vaginal area.

In a different child or different teenage girl doing a regular vaginal exam, I will use a speculum. A speculum can be 
inserted into a woman who has never had sexual intercourse.

…Q.And just to be clear, you said that 90 percent of - well, I’ll let you state it. I don’t want to put words in your mouth. 
You said something about 90 percent of sexual abuse examinations.

A. Sure. Again, it’s commonly known that 90 percent of sexual abuse evaluations that we do have normal exams. It is 
not uncommon.
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(Trial Transcript, pp. 150-153, 155).

Then, on cross-examination, the following occurred:

Q. (Mr. Donohue): Can you tell the jury what are the history of symptoms or physical signs of repeated sexual activity 
one examination of a female child? What would a doctor see?

A. (Dr. Wolford): Ninety percent of those exams are normal.

Q. And would repeated insertion of an object into an 11-year old girl’s vagina reveal a normal hymen?

A. Quite possible.

Q. Possible?

A. Because the human body, particularly in that area, in the female area, is designed to stretch.

Q. What is a hymenal transection?

A. A transection, if we go back to the term donut, transection is simply a cut or laceration. If I were to see a hymenal 
transection during the examination, I may say there is a transection at 7:00. We sometimes use the clock face to localize.

Q. Isn’t it important to look for transections located in the hymen?

A. It is.

Q. And it is important to make that notation there are some areas there, some transection and it could be accidental?

A. That is correct.

Q. And there is also medical documentation to support that conclusion, that areas at three to five and seven to nine on 
the hymen indicates an accidental effect, is that correct?

A. No. Most present between three and nine. Those are the most important transections that we look for.

Q. And why do you look for them in that particular area?

A. It’s just because that’s the posterior vaginal wall, and that is where we look for trauma. And the anterior side of the 
hymen because of the way a girl stands is - 

Q. And the area between 9:00 and 7:00, those areas, when there is a transection in that part of the hymen, what does 
that indicate?

A. I don’t use the term - I mention seven as the location, but between three and nine are the areas of transections that 
we most particularly look for. Again, that’s her posterior area of her hymen.

Q. At what point does a woman’s hymen stop regrowing?

A. I’m sorry. I cannot answer that with 100 percent certainty, but I will estimate that after she has reached menopause, 
she’s at the peek [sic] of her development. And then you have a normal set of estrogen until you have menopause, 
but I expect if you are a fully-functioning female with a normal estrogen level, that the tissue can regrow itself.

Q. It can regrow itself?

A. That’s right.

Q. But we don’t know if it regrew itself in B.T.’s case, do we?

A. That’s correct. By documentation, there is no way to know that.

Q. And we do know that he child has complained on repeated times over an 18-month period that something was inserted
in her vagina that hurt really bad, caused her to cry and this occurred repeatedly. Did you understand that is the 
mechanism in this injury?

A. I do, sir.

Q. And you are telling us that will not cause a transection of a hymen in an 11-year old girl?

A. No, sir.

(T.T., p. 163-166).

As noted above, Dr. Wolford was qualified as an expert without voir dire or objection from the Defendant. As an attending
physician sitting in for an absent Dr. Kim, she appropriately testified to the findings from B.T.’s medical examination and, having
been qualified as an expert, she appropriately offered a medical explanation of those findings. Dr. Wolford testified appropriately
and without objection on direct examination regarding the possibility of healing in the hymenal tissue, but did not use the word
“regrow” until it was first used by defense counsel on cross-examination. Although the word “regrow” has been the subject of so
much of the litigation in this matter, a review of the record in its entirety demonstrates clearly that counsel’s use of the word did
not impact the verdict. In light of the extensive and compelling testimony from B.T., there is no plausible argument that counsel’s
use of the word “regrow” caused the jury to convict the Defendant when it would otherwise have acquitted him - which is, in fact,
what would be required to sustain a claim of ineffectiveness in this regard.

Neither is there a compelling argument that defense counsel was not prepared for Dr. Wolford’s testimony or was somehow
taken by surprise by her findings and medical explanations. As this Court noted in its Opinion on the direct appeal of this matter,
defense counsel “engaged in a spirited and articulate cross-examination [of Dr. Wolford], most of which concentrated on the issue
of the hymen” (Trial Court Opinion, 7/24/12, p. 6). The cross-examination was well-prepared, well-thought out and well-executed.
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That it was ultimately not successful in securing an acquittal is not a reflection of counsel’s failings, but rather simply a reflection
of the overall strength of the Commonwealth’s evidence and jury’s belief in the Defendant’s guilt. The fact that defense counsel
may not have inquired as to the source of Dr. Wolford’s 90% testimony or that he used the word “regrow” was not the cause of
the guilty verdict and the Defendant has not established that the verdict would have been different had the 90% inquiry been
made or the word “regrow” not used. Absent any such evidence, the Defendant has absolutely failed to establish his claim for the
ineffective assistance of counsel. As such, this Court properly denied collateral relief. This claim is meritless.

2. Ineffective Assistance of Counsel re: Commonwealth’s Closing Argument
Next, the Defendant argues that trial counsel was ineffective for failing to object to an “improper, inflammatory and prejudicial

statement” made by Assistant District Attorney Carey during her closing argument. Again, this claim is meritless.

During his closing argument, defense counsel argued that B.T. had fabricated the allegations and questioned her motives for
doing so:

MR. DeFAZIO: We have a little girl who is coming in testifying. And she had an opportunity three times that I’m aware
of to tell the story. Once at Children’s Hospital. Once at the preliminary hearing at the Leetsdale District Judge. And then
in court yesterday.

I don’t know why she is making these allegations. If it’s an attempt for attention or maybe the medication. It was too strong
for her. Maybe hallucinations. I don’t know. I don’t know. But we do know there are times when she told her story that
created some questions.

(T.T. p. 249-250).

During the Commonwealth’s closing argument, Assistant District Attorney Carey responded to defense counsel’s statements:

MS. CAREY: B.T. had nothing to gain. What she had to lose is half of her family, who chose to believe her mother’s
boyfriend, a convicted liar. They chose to believe her mother’s boyfriend over a little girl…Not just the mother, the whole
family. She had a lot to lose. Her family gave up on her and supporter her mother’s boyfriend, who said he didn’t do it.
They don’t know whether he did it or not. They are not there every minute.

Sexual offenders don’t commit sexual offenses in front of people. This isn’t the kind of crime where you look for an
audience. Her whole family failed her when she told. And then this is the part of my job I don’t like. We put her through
forensic interviews. She has to do the forensic interview. And then she has to come to a preliminary hearing and talk
to a complete stranger.

I had to build a rapport with her in a couple of minutes. I’m going to help you, but you have to tell again these horrible
details of this violent rape that you went through time after time after time. You don’t have a mother here to hold your
hand while you do it. Half of your family is not talking to you. But trust me. I need you to tell this magistrate what
happened.

And then I will see you again in a couple of months downtown and you are going to have to tell 14 strangers. And the room
is open to the public. And the defendant, the man who raped you, is going to be sitting there. You have to point him out
and have to look at him at least once. And all the people that support him are going to fill the audience. Try to just look
at me. I will get you through this.

She had nothing to gain and everything to loose…

Dr. Jennifer Wolford told you that it’s widely recognized that ten percent of sexual assault cases result in physical injury
at the time of the medical examination. She doesn’t work for us. She is at Children’s Hospital. The Child Advocacy Center.
Young children are sexually assaulted. They are raped.

And so, if you were raped or your loved one is raped and there is no physical signs left after the rape, the testimony is
evidence. And we will put it on. And so if you believe B.T., then you have to find this defendant guilty of the charges.

B.T. was failed by her whole maternal family. She needs you. You are all she has to stand up for her and for what this
defendant did to her.

The Commonwealth respectfully asks that you return a finding of guilt.

Thank you.

(T.T., pp. 264-266, 267-268).

“The phrase ‘prosecutorial misconduct’ has been so abused as to lose any particular meaning. The claim either sounds in a
specific constitutional provision that the prosecutor allegedly violated or, more frequently, like most trial issues, it implicates the
narrow review available under Fourteenth Amendment due process… However, ‘the Due Process Clause is not a code of ethics for
prosecutors; its concern is with the manner in which persons are deprived of their liberty’… The touchstone is the fairness of the
trial, not the culpability of the prosecutor… If the defendant thinks the prosecutor has done something objectionable, he may
object, and the trial court rules, and the ruling - not the underlying conduct - is what is reviewed on appeal. Where, as here, no
objection was raised, there is no claim of ‘prosecutorial misconduct’ as such available. There is, instead, a claim of ineffectiveness
for failing to object so as to permit the trial court to rule.” Commonwealth v. Cox, 983 A.2d 666, 685 (Pa. 2009). To succeed on a
claim of ineffective assistance of counsel based on trial counsel’s failure to object to prosecutorial misconduct, the defendant must
demonstrate that the prosecutor’s actions violated a constitutionally or statutorily protected right, such as the Fifth Amendment
privilege against compulsory self-incrimination or the Sixth Amendment right to a fair trial, or a constitutional interest such as
due process… ‘To constitute a due process violation, the prosecutorial misconduct must be of sufficient significance to result in
the denial of the defendant’s right to a fair trial.’” Commonwealth v. Busanet, 54 A.3d 35, 65 (Pa. 2012), internal citations omitted.
In addition, the prosecutor must be allowed to respond to defense counsel’s arguments, and any challenged statement must be
viewed not in isolation, but in the context in which it was offered… ‘The prosecutor must be free to present his or her arguments
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with logical force and vigor,’ and comments representing mere oratorical flair are not objectionable.” Commonwealth v. Thomas,
54 A.3d 332, 337-8 (Pa. 2012), internal citations omitted.
A review of Ms. Carey’s closing argument as a whole demonstrates no impingement on the Defendant’s due process or other

rights, but rather reflects her thoughtful response to defense counsel’s allegations that B.T. had fabricated the story for attention
or because she was hallucinating. Ms. Carey’s statements reflect the trauma and personal cost to B.T. for coming forward and so
weigh on her credibility. Ms. Carey’s argument was both well-reasoned and artful, but in no way impinged on the Defendant’s
due process rights. The Defendant has utterly failed to establish that Ms. Carey’s statements in her closing argument denied him
the right to a fair trial, and so has failed to establish his claim for the ineffectiveness of trial counsel in this regard. This claim is
also meritless.

3. Ineffective Assistance of Counsel re: Dr. Guertin
Finally, the Defendant argues that trial counsel was ineffective in failing to present expert testimony, specifically that

of Dr. Stephen Guertin, on his behalf. However, as the Defendant has both failed to establish the merits of his claim and failed to
present the appropriate record for a complete review of this claim, it should be denied.
“‘Where a claim is made of counsel’s ineffectiveness for failing to call witnesses, it is the appellant’s burden tons how that the

witness existed and was available; counsel was aware of, or had a duty to know of the witness; the witness was willing and able to
appear; and the proposed testimony was necessary in order to avoid prejudice to the appellant’… ‘The mere failure to obtain an
expert rebuttal witness is not ineffectiveness. Appellant must demonstrate that an expert witness was available who would have
offered testimony designed to advance appellant’s cause.’” Commonwealth v. Chmiel, 30 A.3d 1111, 1143 (Pa. 2011), internal
citations omitted. “Prejudice in this respect requires the petitioner to ‘show how the uncalled witness’ testimony would have been
beneficial under the circumstances of the case.’” Commonwealth v. Williams, 141 A.3d 440, 460 (Pa. 2016), internal citations
omitted. “Additionally, trial counsel will not be deemed ineffective for failing to call a medical, forensic or scientific expert merely
to critically evaluate expert testimony [that] was presented by the prosecution.” Chmiel, supra at 1143. 
Before this Court can reach an analysis of the Defendant’s claim regarding trial counsel’s failure to call Dr. Guertin, however,

this Court must first address PCRA counsel’s failure to provide the complete record necessary for an evaluation of this claim.
Despite counsel’s failure to produce an expert report from Dr. Guertin (which is discussed in greater detail, below), this Court did
hold an evidentiary hearing on this claim. Nevertheless, when he prepared his Notice of Appeal, PCRA counsel failed to request a
copy of the transcript of that hearing, as he is required to do pursuant to Pennsylvania Rule of Appellate Procedure 1911. That rule
states, in relevant part:

Rule 191. Request for Transcript

(a) General rule. The appellant shall request any transcript required under this chapter in the manner and make any 
necessary payment or deposit therefor in the amount and within the time prescribed by Rules 4001 et seq. of the 
Pennsylvania Rules of Judicial Administration.

…(c) Form. The request for transcript may be endorsed on, incorporated into or attached to the notice of appeal or other 
document and shall be in substantially the following form:

[Caption]

A (notice of appeal) (petition for review) (other appellate paper, as appropriate) having been filed in this matter, the
official court reporter is hereby requested to produce, certify and file the transcript in this matter in conformity with
Rule 1922 of the Pennsylvania Rules of Appellate Procedure.

___________
Signature

(d) Effect of failure to comply. If the appellant fails to take the action required by these rules and the Pennsylvania Rules 
of Judicial Administration for the preparation of the transcript, the appellate court may take such action as it deems 
appropriate, which may include dismissal of the appeal.

Pa.R.A.P. 1911.

In interpreting Rule 1911, our Supreme Court has held that it is not the duty of the trial court to obtain the transcripts or
provide a complete record for the appellate court. It stated “the appellant has a duty to frame what is needed…Of course, if a party
is indigent, and is entitled to taxpayer-provided transcripts or portions of the record, he will not be assessed costs. But, that does
not absolve the appellant and his lawyer of his obligation to identify and order that which he deems necessary to prosecute his
appeal. The plain terms of the Rules contemplate that the parties, who are in the best position to know what they actually need for
appeal, are responsible to take affirmative actions to secure transcripts and other parts of the record.” Commonwealth v. Lesko,
15 A.3d 345, 410 (Pa. 2011).
Here, this Court ordered an evidentiary hearing on the Dr. Guertin matter for the simple reason that it wished to consider

additional evidence on the claim and in fact took that evidence into consideration when it denied relief. However, absent a record
of that hearing, our appellate court is only left with the record of pleadings to evaluate this Court’s ruling, and this Court is
limited to the same in the preparation of its Opinion. Insofar as there is a record of pleadings from which an evaluation can be
made, this Court does not demand that the claim be dismissed out of hand; that is a decision for the appellate court. Nevertheless,
this Court does feel that its evaluation of the claim for the appellate court has been hampered by the lack of transcript. Neither
does this Court feel that any attempts made by PCRA counsel to request the transcript following the filing of this Opinion would
be satisfactory, inasmuch as this Court would still have been deprived of its opportunity to review the transcript and present a full
analysis for the appellate courts.
Regardless, should the appellate courts wish to review this matter on the written pleadings only, this Court can provide the

following limited analysis:
In support of his PCRA Petition, Attorney Gettleman presented first an unsigned copy of an “affidavit” from Dr. Guertin and

then followed with a signed and notarized copy of the same affidavit. However, when this Court scheduled the evidentiary hear-
ing, the pleadings reflect that Attorney Gettleman made efforts to obtain an official expert report and testimony from Dr. Guertin,
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but Dr. Guertin would not provide an opinion or testify without having reviewed the records from B.T.’s gynecological examina-
tion at Children’s Hospital. (See Defendant’s Motion to Compel Production of Records, Images oof [sic] Gynecological Examination
of B.T., Paragraph 2 “Dr. Guertin advised that he could offer no opinion in this matter until and unless he reviewed the images of
the gynecological examination of B.T., the victim in this case.”) It was eventually determined that the records were lost and unable
to be produced by UPMC and, as a result, no expert opinion was ever offered by Dr. Guertin.
Given the absence of any expert opinion from Dr. Guertin or any other medical expert in support of the Defendant, the

Defendant has necessarily failed to establish the elements of a claim for the ineffective assistance of counsel for failing to present
expert testimony. See Chmiel, supra. Counsel will not be deemed ineffective for failing to present expert testimony that does not
exist. This claim is meritless.
Accordingly, for the above reasons of fact and law, this Court’s Order of October 20, 2016, which dismissed his Post Conviction

Relief Act Petition following a hearing, must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 12, 2017

1 18 Pa.C.S.A. §3121(c) – 2 counts
2 18 Pa.C.S.A. §6318(1)
3 18 Pa.C.S.A. §3126(a)
4 18 Pa.C.S.A. §3122.1
5 18 Pa.C.S.A. §4304
6 18 Pa.C.S.A. §6301(a)(1)

Commonwealth of Pennsylvania v.
Javon Hart*

Criminal Appeal—Sufficiency—Evidence—Hearsay—Relevance—Sentencing (Discretionary Aspects )—Merger—
Crimen Falsi—Impeachment of Witness—Sexual Assault Case Involving Juvenile

Multiple claims in case involving sexual abuse of juvenile, including the use of a stuffed animal during child victim’s testimony.

No. CC 201513855. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 5, 2017.

OPINION
The Defendant has appealed from the judgment of sentence entered on June 23, 2016. However, a review of the record reveals

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be
affirmed.
The Defendant was charged with Involuntary Deviate Sexual Intercourse with a Child,1 Criminal Attempt,2 Aggravated Indecent

Assault,3 Unlawful Contact with a Minor,4 Indecent Assault of a Person Under 13,5 Endangering the Welfare of a Child,6 Corruption
of Minors7 and Indecent Exposure8 in relation to a series of incidents that occurred between the Defendant and his step-daughter
beginning when she was 10 years old and continuing until she was 11. Following a jury held before this Court from March 22
through 28, 2016, the Defendant was found guilty of all charges. On June 23, 2016, he appeared before this Court and was
sentenced to four (4) consecutive terms of imprisonment of 10 to 20 years at the IDSI, Criminal Attempt, Aggravated Indecent
Assault and Unlawful Contact charges, for an aggregate term of imprisonment of 40 to 80 years. Following a hearing, he was
subsequently determined to be a Sexually Violent Predator. His Timely Post-Sentence Motions were filed and were denied on July
12, 2016. This appeal followed.9

On appeal, the Defendant has raised 18 claims of error.10 11 This Court has combined and re-ordered the issues for ease of review,
as follows:

I. Sufficiency of the Evidence
Initially, the Defendant argues that the evidence was insufficient to support the convictions for Unlawful Contact, Endangering

the Welfare of a Child, Corruption of Minors and Indecent Exposure. A review of the record reveals that the evidence was
sufficient to support all of the convictions and that this claim is meritless.
The evidence presented at trial established that when she was seven (7) years old, B.O.’s mother married the Defendant. One

evening when she was 10 years old, B.O. laid down on the couch in the living room to watch television with the Defendant after she
had finished her chores. While she was laying on the couch, the Defendant put his hands into her pajama pants and put his fingers
inside of her vagina and anus and licked her vagina. On another occasion, B.O. was watching television in her mother’s bedroom
when the Defendant came in, took her pants off and licked her anus. He also had her use her hand to masturbate him. On another
occasion, the Defendant came into B.O.’s room, pulled down his pants and attempted to pull her head towards his penis. He also had
B.O. bring him some baby oil, then used it to masturbate and asked her to watch. The assaults continued until B.O. was 11 years old.
When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence

admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
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of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and incon-
clusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

1. Unlawful Contact

Our Crimes Code defines Unlawful Contact with a Minor as follows:

§6318. Unlawful contact with minor

(a) Offense defined. – A person commits an offense if he is intentionally in contact with a minor, or a law enforcement 
officer acting in the performance of his duties who has assumed the identity of a minor, for the purpose of engaging 
in an activity prohibited under any of the following, and either the person initiating the contact or the person being 
contacted is within this Commonwealth:

(1) Any of the offenses enumerated in Chapter 31 (relating to sexual offenses)…

…(c) Definition. – As used in this section, the following words and phrases shall have the meanings given to them 
in this subsection:…

…“Contacts.” Direct or indirect contact or communication by any means, method or device, including contact or 
communication in person or through an agent or agency, through any print medium, the mails, a common carrier or 
communication common carrier, any electronic communication system and any telecommunications, wire, computer
or radio communications device or system.

18 Pa.C.S.A. §6318.

The evidence discussed above is clearly sufficient to support the conviction for Unlawful Contact with a Minor. On several
occasions, the Defendant exposed his genitals to his 10-year-old stepdaughter, made her touch and rub his penis, forcibly attempted
to put his penis into her mouth, licked her vagina and put his fingers into her vagina and anus, each of which would constitute
prohibited conduct under Chapter 31 of the Crimes Code. In order to commit the various touchings themselves, the Defendant
necessarily had contact with B.O., which is the actual crime of unlawful contact. Although the Defendant seems to argue that
Unlawful Contact is simply a way to double-charge the IDSI, Aggravated Indecent Assault, Indecent Assault and Indecent
Exposure charges, his argument misconstrues the fundamental nature of the crime of unlawful contact itself. “Unlawful contact
with a minor ‘is best understood as unlawful communication with a minor.’” Commonwealth v. Velez, 51 A.3d 260, 266 (Pa.Super.
2012). “The elements of this crime consist of intentionally, either directly or indirectly contacting or communicating with a minor
for the purpose of engaging in a sexual offense… Once appellant contacts or communicates with the minor for the purpose of
engaging in the prohibited activity, the crime of unlawful contact with a minor has been completed… The actor need not be
successful in completing the purpose of his contact or communication with the minor.” Commonwealth v. Morgan, 913 A.2d 906,
910 (Pa.Super. 2006). The evidence clearly established that the Defendant had contact with B.O. for the purpose of engaging in the
various sexual acts he performed on her. This claim is meritless.

2. Endangering the Welfare of a Child

Our Crimes Code defines Endangering the Welfare of a Child as follows:

§4304. Endangering welfare of children

(a) Offense defined. - 

(1) A parent, guardian or other person supervising the welfare of a child under 18 years of age, or a 
person that employs or supervises such a person, commits an offense if he knowingly endangers 
the welfare of the child by violating a duty of care, protection or support.

18 Pa.C.S.A. §4304.

The Defendant now argues that the Commonwealth failed to prove that he “knowingly” endangered B.O.’s welfare or that he
was “practically certain that his conduct would cause the welfare of the complainant to be endangered” (Defendant’s Concise
Statement, p. 4). However, in Commonwealth v. Retkofsky, 860 A.2d 1098 (Pa.Super. 2004), our Superior Court discussed the
element of intent necessary to support an endangerment conviction: “Whether particular conduct falls within the purview of the
statute is to be determined within the context of the ‘common sense of the community’…The accused must act ‘knowingly’ to be
convicted of endangering the welfare of a child. We have employed a three-prong standard to determine whether the
Commonwealth’s evidence is sufficient to prove this intent element: (1) the accused must be aware of his or her duty to protect the
child; (2) the accused must be ‘aware that the child is in circumstances that could threaten the child’s physical or psychological
welfare;’ and (3) the accused either must have failed to act or must have taken ‘action so lame or meager that such actions cannot
reasonably be expected to protect the child’s welfare.’” Commonwealth v. Retkofsky, 860 A.2d 1098, 1099-1100 (Pa.Super. 2004),
internal citations omitted. The evidence presented by the Commonwealth established that on multiple occasions the Defendant,
who was watching B.O. touched and licked her vagina and anus, exposed his penis to her and made her touch his penis. The
Defendant was certainly aware that his actions threatened B.O.’s physical and psychological welfare and yet he persisted in his
assaults on her. The evidence was more than sufficient to establish the elements of Endangering the Welfare of a Child. This claim
is meritless.

3. Corruption of Minors

Our Crimes Code defines Corruption of Minors as follows:

§6301. Corruption of minors

(a) Offense defined. - 
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(1)(ii) Whoever, being the age of 18 years and upwards, by any course of conduct in violation of Chapter 31 
(relating to sexual offenses) corrupts or tends to corrupt the morals of any minor less than 18 years of age, 
or who aids, abets, entices or encourages any such minor in the commission of an offense under Chapter 31 
commits a felony of the third degree.

18 Pa.C.S.A. §6301.

Here, the Defendant argues that while the acts he performed on B.O. may have had “deleterious physical and/or emotional
effects”, the “non-consensual nature of the acts cannot cause a corruption” of an 11-year-old’s morals and there was no evidence
to support the corruption of B.O.’s morals. 
When considering the evidence to support a conviction for corruption of minors, our courts have held that “the statute requires

that the knowing, intentional acts of the perpetrator tend to have the effect of corrupting the morals of a minor… In Commonwealth
v. Decker, 698 A.2d 99, 101 (Pa.Super. 1997), [the Superior Court] held that actions that tended to corrupt the morals of a minor
were those that ‘would offend the common sense of the community and the sense of decency, propriety and morality which most
people entertain’ … In deciding what conduct can be said to corrupt the morals of a minor, ‘the common sense of the community,
as well as the sense of decency, propriety and the morality which most people entertain is sufficient to apply the statute to each
particular case, and to individuate what particular conduct is rendered criminal by it.’… Furthermore, corruption of a minor can
involve conduct towards a child in an unlimited number of ways. The purpose of such statutes is basically protective in nature.
These statutes are designed to cover a broad range of conduct in order to safeguard the welfare and security of our children.”
Commonwealth v. Slocum, 86 A.3d 272, 277-278 (Pa.Super. 2014), internal citations omitted. There is no question that the
Defendant’s conduct - exposing his genitals to his 10-year-old stepdaughter, making her touch and rub his penis, forcibly
attempting to put his penis into her mouth, licking her vagina and putting his fingers into her vagina and anus, meets the
definition of corrupting the morals of a minor as understood by the common sense of the community. This claim is meritless.

4. Indecent Exposure

Our Crimes Code defines Indecent Exposure as follows:
(a) Offense defined. – A person commits indecent exposure if that person exposes his or her genitals in any 

public place or in any place where there are present other persons under circumstances in which he or she 
knows or should know that this conduct is likely to offend, affront or alarm.

18 Pa.C.S.A. §3127.

The Defendant now argues that the statute requires the presence of “[two or more] other persons”, so that his exposure of his
genitals to only B.O. does not satisfy the number of people required to convict him of this crime. The Defendant’s argument is
meritless on its face. The statute does not require “[two or more] other persons” as the Defendant now claims (the Defendant’s
attempted imputation using brackets notwithstanding). The evidence clearly proved that the Defendant exposed his genitals to
B.O. - which is sufficient to establish the elements of the offense. This claim is meritless.
Ultimately, the Defendant has failed to establish any of his claims alleging the insufficiency of the evidence. His arguments are

spurious and defy comprehension. His claims must fail.

II. Trial Court Error
Next, the Defendant avers a number of claims of trial court error. Again, they are addressed as follows:

5. Allowing Victim to Testify While Holding Stuffed Animal
The Defendant first argues that this Court erred in allowing B.O. to testify while holding a stuffed animal. He claims his “state

and federal confrontation, cross-examination and due process rights” were violated when this Court allowed B.O. to testify with
the stuffed animal, refused to allow her to be questioned regarding the animal and failed to give a cautionary instruction to the jury
regarding the stuffed animal. He claims that the harm he suffered from the stuffed animal’s presence was so egregious as to
require a new trial.
This Court has presided over many child sex assault cases over its years on the bench, and so understands that different

victims deal with the trauma in different ways. B.O. was ten (10) years old when the Defendant, her stepfather, began assaulting
her sexually by (as described repeatedly above), exposing his genitals to her, making her touch and rub his penis, forcibly attempt-
ing to put his penis into her mouth, licking her vagina and putting his fingers into her vagina and anus, and she was 11 years old
when she had to walk into a courtroom full of unknown adults and tell them what happened to her. It is a great understatement to
characterize that experience as uncomfortable and if the child needed a stuffed animal to comfort her, then her holding a stuffed
animal was acceptable to this Court. This Court was not inclined to let defense counsel take away the security provided by the
stuffed animal by allowing it to become the subject of cross-examination and more upset for the child. B.O.’s use of the stuffed
animal was age-appropriate and this Court did not abuse its discretion by allowing her to hold it during her testimony. This claim
must fail.

6. Exclusion of Testimony from Tamara Fennell at Trial and Sentencing
Next, the Defendant argues that this Court erred in excluding testimony from his mother, Tamara Fennell, both at trial and at

sentencing. Again, this claim is meritless.

The “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admissibility of evidence is a
matter addressed to the sound discretion of the trial court and…an appellate court may only reverse upon a showing that the trial
court abused its discretion’… ‘An abuse of discretion is not a mere error in judgment but, rather, involves bias, ill will, partiality,
prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245, 1251 (Pa.Super. 2013),
internal citations omitted.

The admission of evidence is controlled by Rule 402 of the Pennsylvania Rules of Evidence, which states:

Rule 402. General Admissibility of Relevant Evidence
All relevant evidence is admissible, except as otherwise provided by law. Evidence that is not relevant is not admissible.

Pa.R.Evid. 402. 
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“In determining the admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so, whether
its probative value outweighs its prejudicial effect… ‘Evidence is relevant if it logically tends to establish a material fact in the
case, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding the
existence of a material fact.’” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998).

During the direct examination of Tamara Fennell, the following occurred:

Q. (Mr. Van Keuren): Do you recall at any point having a discussion with B.S. about the allegations forming 
the basis of this case?

A. (Tamara Fennell): Yes.

Q. When did you first learn that these allegations were made?

A. Every time there is a fight with those two she always seems to call me on the phone. Always calls the mother-in-law. 
So she would call me angry, argumentative, telling me what my son did to her, he is going to pay for what he has done, 
he is no f ’n good - 

MR. GLEIXNER: Your Honor, objection, hearsay.

THE COURT: I’m going to sustain on another basis.

Q. What I want to know is when did you first learn about these allegations?

A. I guess it was - when she called me on the telephone and we were talking in conversation. She started getting upset 
and angry when we were talking. She said my son - 

MR. GLEIXNER: Objection, Your Honor, hearsay.

THE COURT: Sustained.

MR. VAN KEUREN: Your Honor, I asked the witness if she said these things and she denied them. She was here to testify
about them.

THE COURT: The objection is sustained. Actually, your question was when and she has never answered that.

Q. Let’s go back to when, do you recall when you first learned about these allegations?

A. I’m not sure of the exact date. After a fight they had. It was after a fight they had. And she called me on the phone 
and told me that her and my son had a fight.

MR. GLEIXNER: Objection, Your Honor, hearsay.

THE WITNESS: I don’t know the exact date in time. But it was in June sometime.

THE COURT: Sustained.

THE WITNESS: End of June, beginning of July.

Q. Did she make any statements to you about Javon’s status as far as living in the same house?

A. She said he is not going to be living there anymore because I found a way to keep him out.

MR. GLEIXNER: Your Honor, I object again to hearsay.

THE COURT: Sustained.

MR. VAN KEUREN: Your Honor, I asked that very question of B.S. herself. She denied it. But she was here to testify about it.

Q. Did she have any comment about Javon towards you?

MR. GLEIXNER: Same objection, Your Honor.

THE COURT: Same ruling.

MR. GLEIXNER: Thank you.

Q. What did she say to you when she disclosed these allegations to you?

MR. GLEIXNER: Objection, Your Honor.

THE COURT: Mr. Van Keuren, I’m sure you get it. Okay. Sustained.

(T.T. p. 122-124).

In his Post-Sentence Motions, the Defendant averred that he was attempting to elicit testimony that B.O.’s mother told the
Defendant’s mother that he had molested one of the children and when the Defendant’s mother asked who, B.O.’s mother “paused
- as though thinking - then said ‘B.O.’”. The implication of this testimony - which the Defendant was clearly trying to put before
the jury - is that B.O.’s mother concocted the story on the spot and had to pause to work out the details of the story. Counsel was
most certainly attempting to introduce this testimony for its “truth,” not simply as proof that a telephone conversation occurred.
This is the definition of hearsay. That B.S. had previously testified and denied the statement is of no import to such a determina-
tion. The Defendant was attempting to introduce his mother’s recounting of a conversation with B.O.’s mother as evidence that
B.O.’s allegations were falsified at the behest of B.O.’s mother in order to remove the Defendant from her house. This is improper
and the Court correctly sustained the Commonwealth’s objections thereto. This claim is meritless.

The Defendant also argues that this Court improperly excluded his mother’s testimony at sentencing. However, at the sentencing
hearing the following occurred:
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MR. VAN KEUREN: I would like to call his mother who wishes to speak on his behalf.

THE COURT: You may. Our deputy kicked her out of the courtroom because she was making a lot of noise.

(Pause noted)

THE CLERK: The record will reflect that one of our deputies said the mother of the defendant pointed at the victim and
said something and the deputy escorted her out of the courtroom and does not feel comfortable allowing her back in.

THE COURT: So ordered.

(Sentencing Hearing Transcript, p. 10-11).

The record reflects that the Defendant’s mother was removed from the Courtroom by the Sheriff ’s deputy due to her behavior
towards the 11-year-old victim, and the deputy had safety concerns and so would not allow her back in the courtroom. This Court
appropriately did not allow her to testify when she posed a safety threat to the victim and possibly others in the courtroom. Insofar
as Ms. Fennell excluded herself from the courtroom due to her behavior, this Court appropriately considered the safety of all
involved and excluded her testimony at the sentencing hearing. This claim also fails.

7. Improper Admission of Crimen Falsi
Next, the Defendant argues that this Court erred in allowing his prior conviction of Intimidation of a Witness or Victim to be

admitted as crimen falsi. Again, this claim is meritless.

At trial, the following occurred outside the presence of the jury:

MR. GLEIXNER: My understanding is the defendant intends to testify and just so we don’t run into an issue with the jury,
I would intend to, in rebuttal, offer a certified conviction for a crime of falsehood within the past ten years. I have a copy
of the Sentencing Order. I also have a copy of the Criminal Information in that case?

THE COURT: What’s the charge?

MR. GLEIXNER: Burglary.

THE COURT: Okay.

MR. GLEIXNER: My understanding is, and Mr. Van Keuren, and there are also additional offenses that he was convicted
of. Mr. Van Keuren does not believe those would be proper for the jury to see. My stance would be that it’s a certified-

THE COURT: What are they?

MR. GLEIXNER: Intimidation of a witness or victim and criminal mischief.

THE COURT: No. I think intimidation would certainly fit because it’s asking somebody to go against the judicial system.
The criminal mischief we can let go.

MR. GLEIXNER: Would you like me to have these documents redacted or a cautionary instruction?

THE COURT: I’ll give them the cautionary instruction and I will not permit it to go with the jury. It’s a simple burglary
and intimidation. Although they do have a right to know what the sentence was and when the conviction was.

MR. GLEIXNER: That is on the Order of Sentence?

THE COURT: Yeah, but you could just say that and not send the papers with them.

MR. GLEIXNER: Sure. I’ll enter it as an exhibit but we understand it won’t go to the jury.

THE COURT: Yeah.

MR. VAN KEUREN: My objection was to the intimidation of a witness coming in. So as long as that objection is on the record.

THE COURT: Your objection is noted.

(T.T. p. 87-89).

Rule 609 of the Pennsylvania Rules of Evidence discusses the impeachment of a witness with a criminal conviction. It states:

Rule 609. Impeachment by Evidence of a Criminal Conviction

(a) In General. For the purpose of attacking the credibility of any witness, evidence that the witness has been convicted 
of a crime, whether by verdict or by plea of guilty or nolo contendre, must be admitted if it involved dishonesty or 
false statement.

Pa. R. Evid. 609. “Crimen falsi involves the element of falsehood, and includes everything which has a tendency to injuriously
affect the administration of justice by the introduction of falsehood and fraud.” Commonwealth v. Davis, 17 A.3d 390, 395
(Pa.Super. 2011).

“When deciding whether a particular offense is crimen falsi, one must address both the elemental aspects of that offense and
the conduct of the defendant which forms the basis of the anticipated impeachment… Accordingly, this Court employs a two-step
procedure to determine whether a crime is crimen falsi… First, we examine the essential elements of the offense to determine if
the crime is inherently crimen falsi - whether dishonesty or false statement are a necessary prerequisite to commission of that
crime…Second, if the crime is not inherently crimen falsi, this Court then inspects the underlying facts that led to the conviction
to determine if dishonesty or false statement facilitated the commission of the crime.” Id. at 395-396.
On November 25, 2013, the Defendant was pled guilty to charges of Burglary, Intimidation of a Witness or Victim [18 Pa.C.S.A.

§4952(a)(1)] and Criminal Mischief at CC 201305584. The admissibility of the burglary charge as crimen falsi was not questioned,
though defense counsel took issue with the classification of the intimidation charge as crimen falsi.
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Our Crimes Code defines Intimidation of Witnesses or Victims as follows:

§4952. Intimidation of witnesses or victims

(a) Offense defined. - A person commits an offense if, with the intent to or with the knowledge that his conduct will 
obstruct, impede, impair, prevent or interfere with the administration of criminal justice, he intimidates or attempts 
to intimidate any witness or victim to:

(1) Refrain from informing or reporting to any law enforcement officer, prosecuting official or judge concerning 
any information, document or thing relating to the commission of a crime.

18 Pa.C.S.A. §4952.

The Defendant now argues that because subsection (a)(1) does not include a requirement of a false statement as subsections
(a)(2) and (a)(4) do, it is not a crime of falsehood. However, as this Court explained in its ruling, intimidating a witness or victim
to refrain from reporting a crime is as much of a falsehood against the judicial system as intimidating a witness to report false
information about a crime. Both inherently require that a witness or victim not tell the truth about a crime - whether by saying it
didn’t happen or saying it happened in a different way than it did. The intimidation charge to which the Defendant pled guilty was
clearly a crime of falsehood, and so this Court did not err in allowing it to be used as crimen falsi in rebuttal by the Commonwealth.
This claim must fail.

8. Denial of Post-Sentence Motions
The Defendant also avers that this Court erred in denying his Post-Sentence Motions because he “should have been granted

a new trial owing to the errors listed therein; or, in not a new trial, a reduction in sentence; or, at the least, a new sentencing
hearing” (Concise Statement of Matters Complained of on Appeal, p. 11).
Despite the Defendant’s hyper-detailed and overly exhaustive listing of perceived errors in the other 17 issues in his Concise

Statement, this issue is too vague to allow this Court to address it. “When a court has to guess what issues an appellant is appeal-
ing, that is not enough for meaningful review. When an appellant fails adequately to identify in a concise manner the issues sought
to be pursued on appeal, the trial court is impeded in its preparation of a legal analysis which is pertinent to those issues. In other
words, a Concise Statement which is too vague to allow the court to identify the issues raised on appeal is the functional equiva-
lent of no Concise Statement at all.” Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006), citing Commonwealth v. Dowling,
78 A.2d 683, 686-7 (Pa.Super. 2001).
Insofar as the Defendant has failed to state his claim(s) of error regarding this Court’s denial of his Post-Sentence Motions with

sufficient specificity, this Court is unable to review them and so this claim is waived.

III. Sentencing Issues
The Defendant also raises a number of sentencing issues, which are addressed as follows:

9. Illegal Sentence for Unlawful Contact
In his initial sentencing challenge, the Defendant argues that this Court erred in imposing a sentence at the Unlawful Contact

charge, because he contends that it merges with the IDSI and Aggravated Indecent Assault charges for sentencing purposes.

Merger of sentences is governed by 42 Pa.C.S.A. §9765, which states:

§9765. Merger of sentences

No crimes shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the statutory
elements of one offense are included in the statutory elements of the other offense. Where crimes merge for sentencing
purposes, the court may sentence the defendant only on the higher graded offense.

42 Pa.C.S.A. §9765.

In interpreting §9765, our courts have held that “the merger doctrine is essentially ‘a rule of statutory construction designed
to determine whether the legislature intended for the punishment of one offense to encompass that for another offense arising
from the same criminal act or transaction’… The Supreme Court, affirming its earlier decision in Commonwealth v. Williams,
521 Pa. 556, 559 A.2d 25 (1989), held in Anderson, 650 A.2d at 22: “in all criminal cases, the same facts may support multiple
convictions and separate sentences for each conviction except in cases where the offenses are greater and lesser included
offenses… Regarding the consideration of greater and lesser included offenses, ‘if each offense requires proof of a fact which
the other does not, the offenses are not the same for double jeopardy [and merger] purposes, even though arising from the same
conduct or episode.’” Commonwealth v. Williams, 958 A.2d 522, 527 (Pa.Super. 2008), citing Commonwealth v. Anderson, 650
A.2d 20 (Pa. 1994).
In Commonwealth v. Evans, 901 A.2d 528 (Pa.Super. 2006), our Superior Court addressed the issue of whether an Unlawful

Contact conviction merged with Indecent Assault for the purposes of sentencing. It stated: 

[T]he elements of [unlawful contact] consist of intentionally, either directly or indirectly, contacting or communication
with the minor for the purpose of engaging in an indecent assault. The elements of indecent assault require a touching of
the sexual or other intimate parts of a person under the age of 13 for the purpose of arousing or gratifying sexual desire,
in either person. Here, the contact, proscribed by §6318, took place when Appellant called the minor victim over to his
car, asked her if she liked him, told her that there were things that he wanted to do to her, asked for a hug, and told her
to look up at him. This contact was clearly initiated for the purpose of effectuating the subsequent indirect assault, which
consisted of inserting his tongue into the 11-year-old victim’s mouth. While both crimes were carried out contemporane-
ously, such a circumstance does not require merger for sentencing purposes. Appellant’s argument is premised upon the
mistaken belief that the indecent assault must be carried out in order for the actor to have committed the unlawful
contact offense. To the contrary, once the Appellant intentionally contacts or communicates with the minor for the
purpose of engaging in the prohibited activity the crime of unlawful contact with a minor has been completed. The actual
physical touching of an intimate part of the victim’s body, with the requisite purpose of arousing or gratifying sexual
desire, is not an element of the crime contemplated by §6318. In other words, the actor need not be successful in
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completing the purpose of his or her contact or communication with the minor. Moreover, the contact/communication
contemplated in §6318 need not be made in person and can be accomplished through an agent or agency. Clearly, such
is not the case with an indecent assault. Since each offense requires proof of an element that the other does not, the
offenses do not merge.

Commonwealth v. Evans, 901 A.2d 528, 537 (Pa.Super. 2006), internal citations omitted.

As described in detail in the sufficiency arguments above which reflect the Defendant’s misunderstanding of the offense, the
crime of unlawful contact was completed when the Defendant communicated with B.O. for the purpose of engaging in a sexual
offense with her. The crimes of IDSI and Aggravated Indecent Assault both required touchings which were not elements of the
Unlawful Contact offense. As such, the Unlawful Contact charge does not merge with either the IDSI or Aggravated Indecent
Assault charges and this Court appropriately imposed a separate sentence for it. This claim is meritless.

10. Excessive Sentence
Next, the Defendant argues generally that the aggregate sentence of 40-80 years was excessive both due to its length and the

consecutive nature of the sentences. Again, this claim is meritless.
It is well-established that “sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not

be disturbed on appeal absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of
discretion is more than a mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record
discloses that the judgment exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as to
be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).
At the sentencing hearing, this Court noted that it had read and considered a Pre-Sentence Investigation report prepared on

behalf of the Defendant. (S.H.T., p. 7). “Where pre-sentence reports exist, [the appellate court] shall continue to presume that the
sentencing judge was aware of relevant information regarding the defendant’s character and weighed those considerations along
with mitigating statutory factors. A pre-sentence report constitutes the record and speaks for itself. Commonwealth v. Macias, 968
A.2d 773, 778 (Pa.Super. 2009). This Court then placed its reasons for imposing sentence on the record:

THE COURT: Okay, Mr. Hart, you assaulted this child when she was 11 years old, she was your stepdaughter and you
assaulted her continuously over a term of one year. You have heard the impact that it has had on her, I can only imagine
that this impact spreads to members of her family, her friends, and those people who loved this child.

You violated a position of trust. You heard her say she wanted you to be her father and instead you sexually assaulted her
over and over.

THE DEFENDANT: It never happened, it never happened.

THE COURT: Your priors consist of theft, possession with intent to deliver, burglary, a prior incarceration where you got
state time, prior county time. I see no evidence that you have any value in this world. I see no evidence that you have
attempted to rehabilitate yourself. Certainly you’re [sic] combination of sexual assault, guns and drugs make you a
danger to our society.

(S.H.T. p. 14-15).

As the record reflects, this Court appropriately read and considered the pre-sentence investigation report, considered the
factors and severity of the present offense, evaluated the Defendant’s potential for rehabilitation and imposed a sentence which
took all of these factors into consideration. The record reflects great deliberation and consideration in the formulation of the sentence.
Neither is the Defendant’s argument that this Court erred in imposing consecutive sentences persuasive. It is by now well-estab-

lished that the decision to run sentences consecutively is within the discretion of the trial court. “Long standing precedent of [the
Superior] Court recognizes that 42 Pa.C.S.A. §9721 affords the sentencing court discretion to impose its sentence concurrently or
consecutively to other sentences being imposed at the same time or to sentences already imposed.” Marts at 612 (Pa.Super. 2005).
Given the nature and circumstances of this crime, this Court was well within its discretion in running the sentences consecutively.
Ultimately, the fact that the Defendant would not be eligible for release until he is 72 years old is unfortunate for him, but

appropriate given the circumstances of this case. The Defendant’s unhappiness with the length of his sentence does not mean it
is excessive or that this Court erred in running the sentences consecutively. Given the facts of this case, the sentence imposed
was appropriate, not excessive and well within this Court’s discretion. This claim must fail.

11. Improper Grading of Aggravated Indecent Assault
The Defendant now argues that this Court erred in grading the Aggravated Indecent Assault because the Commonwealth did

not present evidence that the victim was under the age of 13 and that the jury was not instructed to or did find that the victim was
under the age of 13. Although this Court will concede that its instructions to the jury did not specifically indicate that the
Aggravated Indecent Assault charge required the jury to find that B.O. was under the age of 13 at the time of the assaults, this
Court did previously discuss the requirement of finding B.O. was under the age of 13 in the context of other charges (See T.T.,
p. 210) and the verdict slip did require a finding that the victim was under the age of 13 for the Indecent Assault charge. Moreover,
insofar as B.O. was 11 years old at the time of her testimony regarding events that had occurred in the past, a jury’s finding of guilt
as to any offense against B.O. would necessarily satisfy the requirement that she was under 13 at the time of that offense. This
claim is meritless.

12. Improper Grading of Indecent Assault
Similarly, the Defendant argues that this Court improperly graded the Indecent Assault charge as a third-degree felony because

the jury was not instructed to find that the victim was under 13, nor did they make such a finding. This claim is belied by the record.

In its instructions to the jury, this Court stated:
THE COURT: The defendant is charged with one count of indecent assault of a child. In order to find the defendant guilty
of this charge, you must find that the following elements have been proven beyond a reasonable doubt:
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First, that the defendant had indecent contact with the victim, or caused the victim to have indecent contact with him;

And second, that the victim was less than 13 years of age. The consent of the victim is not a defense.

(T.T., p. 213).

In addition to this Court’s clear instructions to the jury regarding a finding that the victim was under 13 years of age, the
verdict slip also required a finding that that the victim was under 13 for this offense. This claim is meritless.

13. Improper Grading of Unlawful Contact
The Defendant also argues that this Court erred in grading the Unlawful Contact charge as a first-degree felony rather than a

third-degree felony. However, his claim fails with a plain reading of the statutory text:

§6318. Unlawful contact with minor

(a) Offense defined. - A person commits an offense if he is intentionally in contact with a minor, or a law enforcement 
officer acting in the performance of his duties who has assumed the identity of a minor, for the purpose of engaging 
in an activity prohibited under any of the following, and either the person initiating the contact or the person being 
contacted is within this Commonwealth:

(1) Any of the offenses enumerated in Chapter 31 (relating to sexual offenses)…

…(b) Grading. - A violation of subsection (a) is:

(1) an offense of the same grade and degree as the most serious underlying offense in subsection (a) for which 
the defendant contacted the minor; or

(2) a felony of the third degree;

whichever is greater.

18 Pa.C.S.A. §6318.

Here, the Defendant was convicted of Unlawful Contact and various sexual offenses including Involuntary Deviate Sexual
Intercourse with a Child, which the Defendant concedes is a first-degree felony. Thus, a plain reading of the statute requires a
classification of the Unlawful Contact charge as a first-degree felony. This claim must fail.

14. Miscalculation of Sentencing Guidelines - Criminal Attempt
The Defendant next avers that this Court improperly calculated his offense gravity score (OGS) for Criminal Attempt as a 14.

He avers that the OGS is properly calculated as 11.
Mindful of the statutory requirements indicating that an attempt shall be graded as one point less than the underlying crime,

this Court concedes that because Involuntary Deviate Sexual Intercourse has an OGS of 14, the Criminal Attempt to Commit IDSI
charge is properly graded as 13.
However, this minor miscalculation in the OGS is of no moment. The sentence imposed by this Court, though it may have

exceeded the sentencing guidelines, did not exceed the statutory maximum and was, therefore, legal. [See Commonwealth v.
Johnson, 873 A.3d 704 (Pa.Super. 2005) - “it cannot be gainsaid that a permissible and legal sentence under Pennsylvania statutory
law is rendered improper simply because the sentence exceeds the guidelines; The guidelines do not supersede the statute.”
Commonwealth v. Johnson, 873 A.3d 704, 709 (Pa.Super. 2005)].

15. Miscalculation of Sentencing Guidelines - Unlawful Contact
The Defendant also argues that this Court improperly calculated the OGS for Unlawful Contact as 8 rather than 6. Here,

however, this Court notes that the appropriate OGS for Unlawful Contact is the OGS of the underlying offense or 6, whichever is
greater. Insofar as the Defendant was convicted of unlawfully contacting B.O. for the purpose of numerous sexual offenses, one of
which had an OGS of 14, this Court believes that the OGS should have been calculated at 14, rather than 8. However, again, because
the sentence imposed on the Unlawful Contact charge did not exceed the statutory maximum, the sentence imposed was not
illegal. This claim must also fail.

IV. Constructive Absence of Sentencing Counsel
Finally, the Defendant avers that so many errors occurred at and in relation to the sentencing hearing that counsel’s failure to

object and/or resolve the issues constituted a constructive absence of counsel. This is, essentially, a claim concerning the ineffec-
tive assistance of counsel. Inasmuch as ineffectiveness claims are properly deferred until collateral review, see Commonwealth v.
Grant, 812 A.2d 726 (Pa. 2002), this claim is not reviewable at this time and should be dismissed.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on June 23, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

Date: January 5, 2017

1 18 Pa.C.S.A. §3123(b)
2 18 Pa.C.S.A. §901(a)
3 18 Pa.C.S.A. §3125(b)
4 18 Pa.C.S.A. §6318(a)(1)(i)
5 18 Pa.C.S.A. 3126(a)(7)
6 18 Pa.C.S.A. §4304(a)(1)
7 18 Pa.C.S.A. §6301(a)(1)(ii)
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8 18 Pa.C.S.A. §3127(a)
9 The Defendant also filed a separate appeal from this Court’s determination that he was a Sexually Violent Predator at 1601 WDA 2016.
10 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors… When I read an appellant’s brief that contains ten or twelve points, a
presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presump-
tion nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not
loquaciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the
Jaundiced Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).
11 The Defendant has raised five (5) additional issues in his SVP appeal, for a grand total of 23 claims of error.

Commonwealth of Pennsylvania v.
Joanna Charles

Criminal Appeal—Sufficiency—Theft Offenses—Restitution

Theft conviction based upon administratrix’s failure to disburse funds from her father’s estate.

No. CC 201503957. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—February 21, 2017.

OPINION
PROCEDURAL HISTORY
Appellant, Joanna Charles, was charged by criminal information (CC 201503957) with one count of theft by failure to make

required disposition of funds received,1 and one count of misapplication of entrusted property.2

On February 29, 2016, Appellant proceeded to a jury trial, at the conclusion of which she was found guilty as charged.
On June 20, 2016, Appellant was sentenced by the Trial Court at count one to five years of probation and ordered to pay

restitution in the amount of $17,910.
On June 30, 2016, Appellant filed a post sentence motion, which was denied by the Trial Court on August 26, 2016.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are presented below exactly as Appellant presented them:

The defendant now files the instant Concise Statement of Errors to be Complained of on Appeal contending that the jury’s
verdict was against the weight of the evidence and was insufficient as a matter of law and that this Honorable Court erred
in ordering restitution in this matter prior to a finding being made in proper legal proceedings relative to the defendant’s
liability to her father’s estate.

9. The defendant contends that the jury’s verdict in this matter was against the weight of the evidence and that the
Commonwealth’s evidence was insufficient as a matter of law to sustain the charges. Specifically:

a. The Commonwealth did not present any evidence at trial that the defendant had actually failed to administer the
estate in an appropriate fashion. No evidence was presented as to the amount of a proper distribution of funds to the
other inheritors under the estate.

b. Additionally, no evidence was presented to establish beyond a reasonable doubt that the defendant acted with the
requisite intent to permanently deprive the estate of money, or that any specific distribution of funds by the defendant
had been improper. 

c. Further, the evidence presented at trial demonstrated that the attorney retained by the estate failed to adequately
provide guidance to the defendant as the executrix and satisfy the barest of obligations to the disposition of the estate.
Specifically:

i. The attorney took possession of $8,000 that was located in the house after the decedent’s passing to be placed in an
estate account at a later time. Transcript of Jury Trial dated February 29, 2016 (hereinafter “TT”) at 29. No such account
was ever created. TT 36.

ii. The attorney discovered that the residence in which the decedent was living was actually in his mother’s name, and
title could not be freely transferred through the estate. TT 33-34. No such action was ever taken. TT 35.

iii. Although a desire had been communicated to the attorney that her services were no longer required, the attorney did
not seek to withdraw as counsel, nor did she continue to take actions on behalf of the estate. TT 37-38.

iv. The attorney conceded that she still had obligations to the estate, as she had not filed a motion to withdraw, but that no
actions were taken. TT 48. The attorney made no attempts to contact the defendant about the estate after 2011. TT 49.

d. Additionally, the Commonwealth’s evidence presented at trial indicated that no estate inventory had been completed,
so the value of the estate was not determined. TT 43. The defendant contends that without such a determination, it is
impossible to determine what disposition of funds, if any, should be transferred through the estate.

e. The defendant submits that her status as a layperson unfamiliar with the law of estates coupled with the ineffective
assistance of her estate counsel caused issue[s] with the estate.
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10. The defendant contends that this Honorable Court erred in ordering restitution where the disposition of funds to be
made by the Defendant, if any, was not properly determined in a proceeding in Orphan’s Court and that the criminal
courts should not be used as a substitute forum for a civil proceeding.

WHEREFORE, counsel for the defendant respectfully requests a hearing on the matter to determine if the child witnesses
are competent to stand trial and/or if the child witnesses’ memories have been tainted.

FINDINGS OF FACT
In mid-August of 2011, James Charles, Sr. passed away intestate. He was survived by three adult children: Appellant, James

Charles, Jr., and Jamesina Charles. Charles, Jr. retained the services of Attorney Sally Frick to handle his father’s estate.
Appellant’s siblings signed a renunciation, and Appellant was appointed as administrator of the estate. (T.T. 26-27, 31, 36, 59-60,
66).3

The estate included a home in Penn Hills, a large amount of cash, and several vehicles. At the initial meeting between Attorney
Frick, Appellant, and Jamesina at the decedent’s home, Jamesina and Appellant recovered $8000 cash. These funds were turned
over to Attorney Frick to be placed in an estate account. Additionally, $14,000 cash was found on the decedent’s person at the time
of his death, and the coroner’s office turned over the cash to Jamesina. (T.T. 28-29, 44, 66). Jamesina used $4000 from these funds
to pay for funeral expenses. (T.T. 30-31, 66). In September 2011, Jamesina sent the remaining funds ($10,000) to Appellant, with
the understanding that the funds would be made part of her father’s estate account, which was maintained by Attorney Frick.
However, Appellant retained possession of those funds. (T.T. 68, 70).
On September 28, 2011, Appellant visited Attorney Frick at her office, and informed her that her services were no longer needed.

(T.T. 35). Attorney Frick relinquished the $8000 cash and estate documents to Appellant. Appellant never hired another attorney.
Consequently, Attorney Frick remained the counsel of record, and though she tried to contact Appellant to ensure she hired a new
attorney, she was unable to reach Appellant. (T.T. 35-39, 48).
As part of her duties as administrator of her father’s estate, Appellant was provided with funds to be used to prepare the home

for sale, and to be distributed amongst family members according to eventual court order. These funds included the $8000 cash
from Attorney Frick, and the $10,000 from Jamesina. Additionally, Appellant withdrew $4600 from her father’s checking account,
and deposited it into a new estate account with other smaller deposits, on which she was the only signatory. (T.T. 73-75, 98).
Appellant paid approximately $2,500 of those funds to a family friend, Colin Wesley Carr, to fix certain aspects of the decedent’s
home. Additionally, she paid for Carr’s airfare from New York City, food while he stayed in the decedent’s home, and all supplies
for the home repairs. She also made some utility payments for the house, as detailed in Commonwealth Exhibit 10. (T.T. 75, 89;
Testimony of Colin Wesley Carr, April 25, 2016, pp. 7-10, 14).
However, the remaining funds were not used in the administration of the estate, and were not saved for later distribution to the

estate. Instead, Appellant mixed the estate funds with her personal account and used the funds for personal matters. As such, no
funds remain for the administration of the estate or for distribution under any court order. (T.T. 60, 75, 96, 102).

Appellant was charged as noted hereinabove.

DISCUSSION 
According to the introduction to Appellant’s lengthy Concise Statement of Errors (¶8, p.3), Appellant’s several arguments are

properly considered as three overarching claims: (1) the verdict was against the weight of the evidence; (2) the evidence was
insufficient to sustain Appellant’s convictions; and (3) the Trial Court erred in ordering restitution prior to a finding being made
regarding Appellant’s liability to her father’s estate. Appellant’s claims will be discussed below accordingly.

I.
Appellant first alleges that the jury’s verdict was against the weight of the evidence. This claim is without merit.
Appellant does not specify which conviction she is challenging, but given that Appellant was only convicted of two counts, the

Trial Court will assume that she is raising this claim as to both counts. In her lengthy Concise Statement, Appellant raises several
sub-arguments as to how the verdict was against the weight of the evidence and insufficient as a matter of law. Concise Statement
of Errors, ¶9(a)-(e). Restated briefly: (1) the Commonwealth failed to establish that Appellant did not administer the estate appro-
priately; (2) the Commonwealth failed to establish that Appellant intended to permanently deprive the estate of the money; (3) the
estate attorney was ineffective and failed to adequately provide guidance to Appellant; and (4) the estate inventory was never
determined, and so Appellant could not know how to distribute any estate funds.

The standard of review for weight of the evidence claims is well-settled:

A weight of the evidence claim concedes that the evidence is sufficient to sustain the verdict, but seeks a new trial on the
ground that the evidence was so one-sided or so weighted in favor of acquittal that a guilty verdict shocks one’s sense of
justice. On review, an appellate court does not substitute its judgment for the finder of fact and consider the underlying
question of whether the verdict is against the weight of the evidence, but, rather, determines only whether the trial court
abused its discretion in making its determination.

Commonwealth v. Lyons, 79 A.3d 1053, 1067 (Pa. 2013) (citations omitted). Theft by failure to make required disposition of funds
received is defined as follows:

A person who obtains property upon agreement, or subject to a known legal obligation, to make specified payments or
other disposition, whether from such property or its proceeds or from his own property to be reserved in equivalent
amount, is guilty of theft if he intentionally deals with the property obtained as his own and fails to make the required
payment or disposition.

18 Pa. C.S. § 3927(a). Misapplication of entrusted property is defined as:

A person commits an offense if he applies or disposes of property that has been entrusted to him as a fiduciary, or
property of the government or of a financial institution, in a manner which he knows is unlawful and involves substantial
risk of loss or detriment to the owner of the property or to a person for whose benefit the property was entrusted.

18 Pa. C.S. § 4113(a).
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Here, the evidence established that Appellant, as the administrator of her father’s estate, took possession of $22,600 of her
father’s estate money. After utility payments, approximately $21,910 remained. Appellant additionally paid a friend approximately
$2500 to repair the home, plus additional miscellaneous home costs. After these costs, $17,910 remained, which was to be used to
prepare the home for sale, and the remainder to be retained and distributed according to court order. However, those funds were
no longer available and were not used to repair the home or dispersed to family members according to court order. Regardless of
Attorney Frick’s actions or the fact that a court order was not yet prepared for disbursement, Appellant had possession of those
funds and was aware that these funds were to be used solely for the administration of her father’s estate. Nonetheless, Appellant
used the funds for her own personal purposes, permanently depriving her father’s estate of those funds.4 (T.T. 31-32, 35-36, 60, 68,
70, 73-75, 89, 96, 98, 102).
The evidence presented during the trial established Appellant’s guilt beyond a reasonable doubt, and the Trial Court properly

denied the motion for new trial as the verdict was not against the weight of the evidence. See Commonwealth v. Atwood, 601 A.2d
277, 286 (Pa. Super. 1991) (evidence sufficient to sustain conviction of theft by failure to make required disposition of funds
received where defendant obtained funds for a specific purpose and instead intentionally used the funds for other purposes);
Commonwealth v. Edwards, 582 A.2d 1078, 1087 (Pa. Super. 1990) (evidence sufficient to sustain conviction of misapplication
of entrusted property where defendant received funds for specific purpose, was obligated to use funds for that purpose, and
defendant instead used those funds for another purpose).
Appellant’s claim is without merit.

II.
Appellant next alleges that the evidence was insufficient as a matter of law to sustain her convictions. Appellant does not

specify which conviction she is challenging. However, similar to Appellant’s weight claim, the Trial Court will assume that
Appellant is challenging both of her convictions. Appellant set forth the same arguments to support her sufficiency claim as her
weight claim. As such, the Trial Court now incorporates by reference the above discussion. For the reasons stated hereinabove,
Appellant’s claim is without merit, and the evidence was sufficient to sustain her convictions. See supra pp. 7-9. Atwood, 601 A.2d
at 286; Edwards, 582 A.2d at 1087.

III.
Appellant, in her final claim, alleges that the Trial Court erred in ordering restitution prior to a legal proceeding in Orphans

Court to determine her liability to her father’s estate. This claim is without merit.

In reviewing a challenge to a restitution order, the Superior Court has held:

An appeal from an order of restitution based upon a claim that a restitution order is unsupported by the record challenges
the legality, rather than the discretionary aspects, of sentencing. The determination as to whether the trial court imposed
an illegal sentence is a question of law; our standard of review in cases dealing with questions of law is plenary.

Commonwealth v. Holmes, 2017 WL 337093, at *6 (Pa. Super. Ct. Jan. 4, 2017). In calculating restitution, the Superior Court has
held that:

Although restitution does not seek, by its essential nature, the compensation of the victim, the dollar value of the injury
suffered by the victim as a result of the crime assists the court in calculating the appropriate amount of restitution. A
restitution award must not exceed the victim’s losses. A sentencing court must consider the victim’s injuries, the victim’s
request as presented by the district attorney and such other matters as the court deems appropriate. The court must also
ensure that the record contains the factual basis for the appropriate amount of restitution.

Commonwealth v. Pleger, 934 A.2d 715, 720 (Pa. Super. 2007) (citations and quotations omitted).
Here, the evidence presented at trial established that, of the funds Appellant took possession of as part of her father’s estate,

Appellant unlawfully spent $21,910 of those funds for her own personal purposes. At the time of Appellant’s sentencing hearing,
the Trial Court credited the testimony of Colin Wesley Carr regarding the improvements he made to the home, and cash payments
he received for labor, travel, food, and supplies, and reduced the restitution amount to $17,910. Sentencing Transcript, June 20,
2016, pp. 6-8. The amount of restitution Appellant was ordered to repay to her father’s estate was supported by the record at the
time of sentencing, and represented the loss to her father’s estate as a result of her criminal conduct. See Commonwealth v.
Burwell, 58 A.3d 790, 794-795 (Pa. Super. 2012) (restitution order affirmed where calculation of restitution amount supported by
the record).
Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: February 21, 2017

1 18 Pa. C. S. § 3927(a).
2 18 Pa. C.S. § 4113.
3 The designation “T.T.” followed by numerals refers to Trial Transcript, February 29 – March 1, 2016.
4 For example, Appellant acknowledged that she used estate funds to purchase furniture for her mother and various items for other
family members. (T.T. 96).
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Commonwealth of Pennsylvania v.
Lerin Dukes*

Criminal Appeal—Evidence—Waiver—Sex Offenses—Prior Bad Acts—Cross Examination—Spousal Abuse

Evidentiary issues related to a case of sexual abuse of a spouse.

No. CC 2016-03643. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bicket, J.—February 6, 2017.

OPINION
Appellant, Lerin Dukes, appeals the Judgement of Sentence imposed by this Court on November 8, 2016. For the reasons set

forth below, this Court’s Order should be affirmed.

BACKGROUND
The salient procedural and factual history is as follows. Lerin Dukes (hereinafter “Defendant”) was charged with the following

crimes in connection with an incident which occurred on or about February 23, 2016:

a. Count 1: One count of 18 Pa.C.S. § 1321 §(a)(1) Rape by Forcible Compulsion;

b. Count 2: One count of 18 Pa.C.S. §3124. 1 Sexual Assault;

c. Count 3: One count of 18 Pa.C.S. §2902(a)(1) Unlawful Restraint with Risk of Serious Bodily Injury;

d. Count 4: One count of 18 Pa.C.S. § (a)(1) Simple Assault; and

e. Count 4: One count of 18 Pa.C.S. §2706(a)(1) Terroristic Threats with

Intent to Terrorize Another.

Following a non-jury trial held on August 16 & 17, 2016, before the undersigned, this Court found Defendant guilty of Count 2,
Sexual Assault and Count 4, Simple Assault. Defendant was sentenced on November 8, 2016. On November 18, 2016 Defendant
filed a Post-Sentence Motion which this Court denied on November 23, 2016.

On December 22, 2016, Defendant filed a “Notice of Appeal to the Judgement of Sentence imposed on November 8, 2016.
On January 24, 2017, Defendant filed his Concise Statement of Matters Complained of on Appeal. Defendant’s Concise

Statement of Matters Complained of on Appeal are as follows:

I. The court erred when it permitted the Commonwealth to introduce evidence of prior assaultive acts committed by
Appellant against the complaint in this case on January 4, 2012, May 16 and September 5, 2013, and April 23, 2014.

II. The court erred when it convicted Appellant of the crime of Sexual Assault (18 Pa.C.S. § 3124.1) based on its
erroneous belief that the crime was committed if Appellant engaged in orthodox or deviate sexual intercourse with
the complainant and there was no evidence that the complainant consented to that act of intercourse.

III. The court erred when it permitted the Commonwealth to question Appellant on cross-examination regarding (a)
alleged criminal acts committed by him against the complainant on January 4, 2012, May 16, 2013, September 5, 2013
and April 23, 2014 and (b) his violation of a nocontact order occasioned by his visiting the complainant’s residence on
February 18, 2016 (sic).

FINDINGS OF FACT
Based upon the testimony and evidence presented at the August 16, 2016, non-jury trial, the Court makes the following findings

of fact.
Defendant and (the “Victim”) are married individuals. (Trial transcript “T.T.”; dated August 15-17, 2016; p. 26) On or about

February 23, 2016, the Victim and her children were residing at 7500 Bennet Street, Pittsburgh Pennsylvania. (Id. at 31) At this
time Defendant was residing in the Renewal Center. (Id.) On or about February 23, 2016, at approximately 10:30 a.m., the Victim
was in her living room of said 7500 Bennet Street address when Defendant entered the residence in violation of a no-contact order
with the Victim. (Id. at 32) Upon Defendant’s entry, the couple began to argue and physically fight. (Id. at 35) The fight between
the couple began on the first floor of the residence and moved to the second floor when Defendant pushed the Victim up the stairs
“unwillingly.” (Id. at 36) Once on the second floor of the residence, Defendant led the Victim to the “second” bedroom and removed
her clothes and engaged in sexual intercourse with the Victim. (Id. at 37-39) The Victim testified that she did not want to engage
in sexual intercourse with Defendant. (Id. at 39)1 The Victim testified that she scratched and bit Defendant during the course of
sexual intercourse. (Id. at 44) The Victim testified that she then advised Defendant that she was “not angry” and “everything was
fine” and “he could go on his way” because she did not want him to know she was going to call the police. (Id. at 47) Defendant
subsequently left the residence and the Victim called 911 to report Defendant. (Id.)

Discussion

I. The court erred when it permitted the Commonwealth to introduce evidence of prior assaultive acts committed by
Appellant against the complaint in this case on January 4, 2012, May 16 and September 5, 2013, and April 23, 2014.

Defendant’s first matter complained of on appeal is without merit. The Pennsylvania Superior Courts have consistently held
“evidence of prior abuse between a defendant and an abused victim is generally admissible to establish motive, intent, malice, or
ill-will.” Com. v. Ivy, 146 A.3d 241, 252 (Pa. Super. 2016)(internal citations omitted). Additionally, Pennsylvania Courts have held
such evidence of prior abuse is admissible to rebut a Defendant’s defense alleging the victim consented to such sexual acts. Id. and
see Com. v. Jackson, 900 A.2d. 936 (Pa. Super. 2006). Furthermore, such evidence has been admissible to show the history of the
case between a defendant and a victim. See generally, Ivy, supra.

Nevertheless, as Defendant elected to have this case tired in a non-jury bench trial, any potential prejudice the evidence of his
prior abuse of the victim was “diminished” if not eliminated. See Com. v. O’Brien, 836 A.2d 966, 968 (Pa. Super. 2003 (Moreover,
because [Defendant] has chosen to be tried by a judge without a jury, the potential for undue prejudicial effect is diminished.)
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This Court did not consider the prior assaultive acts evidence in arriving at its verdict. This Court believes there was sufficient
evidence independent of the prior abuse evidence to sustain Defendant’s convictions of Sexual Assault and Simple Assault. The
Court notes that Defendant does not raise the sufficiency or weight of the evidence on appeal and as such the Court will not
address same.

II. The court erred when it convicted Appellant of the crime of Sexual Assault (18 Pa.C.S. § 3124.1) based on its
erroneous belief that the crime was committed if Appellant engaged in orthodox or deviate sexual intercourse with
the complainant and there was no evidence that the complainant consented to that act of intercourse.

Defendant’s second matter complained of on appeal is without merit. Defendant alleges that this Court shifted the burden of
production and persuasion to the Defendant to prove consent based upon a brief discussion at side-bar. Defendant’s allegation
based upon the portion of the cited transcript is a mischaracterization of the Court’s statements and is taken out of context. The
Court’s statement to counsel at side-bar merely stated that the Court did not believe a victim of a sexual assault or rape needs to
verbalize non-consent in order for the Commonwealth to establish and prove non-consent on the part of a victim.

III. The court erred when it permitted the Commonwealth to question Appellant on cross-examination regarding (a)
alleged criminal acts committed by him against the complainant on January 4, 2012, May 16, 2013, September 5, 2013
and April 23, 2014 and (b) his violation of a no-contact order occasioned by his visiting the complainant’s residence on
February 18, 2016 (sic).

Defendant’s third matter complained of on appeal is without merit. Defendant did not raise, preserve or object to the cross-
examination of Defendant with regard to criminal acts committed by him against the Victim and his violation of a no-contact order
occasioned by his visiting the Victim’s residence on February 23, 2016.

Issues not raised to the trial court are waived and cannot be raised for the first time on appeal. In order to preserve an
issue for review, a party must make a timely and specific objection. Also, an appellant may not raise a new theory for an
objection made at trial on his appeal.

Com. v. Duffy, 832 A.2d 1132, 1136 (Pa. Super. 2003). Accordingly, this issue has been waived on appeal.

Assuming arguendo that the Superior Court does not agree that this issue has been waived on appeal, the Defendant opened
the door to such questioning on direct examination when Defense counsel questioned the Defendant with regard to these prior
incidents. (T.T.; p. 144) (See Com. v. Stakley, 365 A.2d 1298, 1300 (Pa. Super. 1976)(The phrase ‘opening the door’ or ‘opening the
gate’ by cross-examination involves a waiver. If defendant delves into what would be objectionable testimony on the part of the
Commonwealth, then the Commonwealth can probe further into the objectionable area.))

For the reasons set forth above, this Court should be affirmed.

BY THE COURT:
/s/Bicket, J.

1 The Court notes that the Victim recanted some of her testimony at the bench trial, particularly with regard to the force used by
Defendant and her vocalizing her non-consent, including screaming for help, from the testimony she provided at the preliminary
hearing. However, the Court found her recanting to be unpersuasive and not credible. The Victim’s demeanor while testifying
showed clear signs of fear and intimidation of Defendant.

Commonwealth of Pennsylvania v.
James Banks

Criminal Appeal—Weight of the Evidence—Sentencing (Discretionary Aspects)—Homicide (Attempted)—Credibility—
Dying Declaration—Standard Range Sentence

Claim that verdict was against the weight of the evidence is based upon credibility decisions made by the jury.

No. CC 2014-15867. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—February 15, 2017.

OPINION
This is a direct appeal from the judgment of sentence entered on July 14, 2016, following a jury trial that took place between

April 6, 2016 and April 8, 2016. The Defendant was charged in a five (5) count information as follows: Count One (1): Criminal
Attempt - Homicide (18 Pa. C.S.A. §901(a)); Count Two (2): Criminal Conspiracy to commit Homicide, Robbery, Burglary, and
Aggravated Assault (18 Pa. C.S.A. §903); Count Three (3): Robbery – Serious Bodily Injury (18 Pa. C.S.A. §3701(a)(1); Count Four
(4): Burglary (18 Pa. C.S.A. §3502(a)(1)); and Count Five (5) Aggravated Assault (Pa. C.S.A. §2702(a)(1)). At the conclusion of trial,
the jury found the Defendant not guilty of Conspiracy to Commit Criminal Homicide, but guilty of all of the remaining charges.
Sentencing was deferred to allow for the preparation of a Pre-Sentence Report (“PSR”).

On July 14, 2016, the Defendant was sentenced to an aggregate sentence of 26 to 52 years of imprisonment with a five (5) year
period of probation to follow upon his release from imprisonment. Specifically, the Defendant was sentenced to a period of fifteen
(15) to thirty (30) years of incarceration at Count One (1), and a period of seven (7) to fourteen (14) years of incarceration at Count
Two (2), which was ordered to run consecutively to the sentence imposed at Count One (1). At Count Three (3), the court sentenced
the Defendant to a period of eight (8) to sixteen (16) years of incarceration, which was ordered to run concurrently with the
sentences imposed at the previous counts. A five (5) year term of probation was also imposed at Count Three (3), and the
probation term was ordered to commence upon the Defendant’s release from imprisonment. At Count Four (4), the Defendant
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was sentenced to a period of four (4) to eight (8) years of imprisonment, which was ordered to run consecutively to Counts One
(1) and Two (2). No further penalty was imposed for the Aggravated Assault conviction at Count Five (5) because the conviction
merged with the Attempted Homicide conviction at Count One (1). Court costs were imposed, and the Defendant received 412
days of credit for time served. The Defendant also was ordered to have no contact with the victim, Anthony Matthews, or his
family. The Defendant filed a timely post-sentence motion, which was heard and denied on August 5, 2016. This timely appeal
followed.

On December 5, 2016, the Defendant filed a timely Concise Statement of Errors Complained of on Appeal (“Concise
Statement”), raising two (2) issues for review. (Concise Statement, pp. 2-4). The Defendant argues that this court abused its
discretion in denying the post-sentence motion because the verdict was against the weight of the evidence, and he contends that
this court abused its discretion in imposing sentence. The Defendant’s allegations of error on appeal are without merit. The court
respectfully requests that the Defendant’s convictions and sentence be upheld for the reasons that follow.

I. FACTUAL BACKGROUND
On the morning of October 10, 2014, at approximately 8:30 a.m., the victim, Anthony Matthews, was asleep in his bedroom when

he was suddenly awakened by three (3) African-American men standing at his bedside. (Jury Trial Transcript (“TT”) (Volume I),
4/5/16-4/8/16, pp. 72, 87, 89, 94, 96, 102-03, 127, 136, 142-44). The intruders had broken into his apartment at 100 Moore Avenue,
located in the Knoxville/Mt. Oliver area of the City of Pittsburgh. (TT, pp. 72, 89-90, 127, 136, 165). All three (3) men were armed
with weapons, and they made no attempt to mask their identities. (TT, pp. 136-37, 140). Mr. Matthews was immediately able to
recognize two (2) of the intruders as James and Jerome Banks, the younger brothers of his ex-girlfriend, London Banks. (TT, pp.
129-31, 134, 137, 140). Mr. Matthews was well familiar with the Banks brothers. (TT, pp. 129-31). He knew exactly what the Banks
brothers looked and sounded like because he had spent time with them on multiple occasions during the time that he was dating
their sister. (TT, pp. 129-31). The Defendant, James Banks, knew exactly where Mr. Matthews lived because London Banks had
briefly resided with Mr. Matthews during the time that they were dating, and the Defendant had been inside of Mr. Matthews’
apartment on at least one (1) prior occasion. (TT, pp. 131-32, 135-36).

Mr. Matthews woke up to an unidentified man yelling “Where’s the money? Where’s the money?” (TT, pp. 73, 81, 136-37, 144-
45). Armed with a knife, the unidentified man was standing on the side of Mr. Matthews’ bed, and he stabbed Mr. Matthews in the
abdomen as Mr. Matthews was attempting to stand up in order to get out of bed. (TT, pp. 136-37, 145). Mr. Matthews began fight-
ing with the unidentified man, and, with his right hand, Mr. Matthews grabbed the knife that the man was holding. (TT, pp. 137,
145). During the struggle, Mr. Matthews felt himself get stabbed in the back. (TT, pp. 137-38, 145). When he turned around, he
realized that the Defendant was also armed with a knife and that the Defendant had been the one who had stabbed him in the back.
(TT, pp. 137, 145).

As Mr. Matthews tried to push the Defendant away from him, the unidentified man stabbed him again, this time in the side.
(TT, pp. 137, 145-46, 161). Mr. Matthews turned back around to grab the knife from the unidentified man, and, as he continued to
struggle for the knife, the co-Defendant, Jerome Banks began hitting Mr. Matthews repeatedly in the head with a brick, delivering
between six (6) and seven (7) blows. (TT, pp. 137-38, 145-46, 162). Mr. Matthews heard the Defendant yell to his brother Jerome,
“[h]it him, hit him, hit him.” (TT, pp. 137, 146). Shortly thereafter, the Defendant and his brother ran out of the bedroom, leaving
Mr. Matthews alone with the unidentified male. (TT, pp. 137-38, 146). At that point, Mr. Matthews, who still had a grip on the
unidentified male’s knife, released his grip from the knife, which allowed the man to flee from the apartment. (TT, pp. 138, 146).
Before leaving the apartment, however, the three (3) men stole Mr. Matthews’ Playstation 3 gaming system and laptop from his
living room, and they smashed his television with the same brick that Jerome Banks had used to repeatedly hit him in the head.
(TT, pp. 138-39, 153, 161-63, 274).

After the third male ran out of his bedroom, Mr. Matthews stumbled out into his living room screaming, “I don’t have anything,
I swear to God I don’t have any money, I don’t have anything for you all to take.” (TT, pp. 73, 84, 138). Mr. Matthews collapsed on
the floor of his living room. However, he managed to call 911 on his cell phone. (TT, pp. 147-48). Mr. Matthews then crawled across
his living room floor and out into the hallway of his apartment building. (TT, pp. 90, 147, 161, 204). His next-door neighbor, Donald
Fuller, heard the struggle take place. Mr. Fuller came outside of his apartment and tried to assist Mr. Matthews. Mr. Fuller had
seen three (3) black men fleeing from Mr. Matthews apartment when he peered through his peephole after he heard the commo-
tion outside. (TT, pp. 72-75, 77-80, 82, 147-49).

Law enforcement officials were dispatched to the scene at approximately 8:56 a.m. (TT, pp. 88-89). Officers and medical
personnel arrived within minutes and found Mr. Matthews in the hallway outside of his apartment, laying in a large pool of
his own blood. (TT, pp. 89-92, 104-05,147-48, 204). Mr. Matthews was bleeding profusely, and he was fading in and out of
consciousness due to the amount of blood loss he had sustained. (TT, pp. 90-92, 104). Mr. Matthews was in substantial pain
due to the “multiple severe stab wounds” that he suffered. (TT, pp. 103-04, 148). His intestines were hanging out of his body,
and he was struggling to breathe because of a stab wound to his lung. (TT, pp. 75, 105-06, 151). Mr. Matthews was trans-
ported in an ambulance to Mercy Hospital. (TT, pp. 93, 107-08, 150). While he was in route to the hospital, Mr. Matthews
began panicking, believing that he was going to die, and he attempted to provide paramedic Shawn Eigenbrode with infor-
mation about the attack. (TT, pp. 107-09, 150-51). Although he was struggling to breathe through an oxygen mask, Mr.
Matthews asked Mr. Eigenbrode to tell his mother, father, and daughter, if he did not survive, that he loved them. (TT, pp.
105, 107,120-121, 150-51). Mr. Matthews also relayed to Mr. Eigenbrode that he was stabbed by his ex-girlfriend’s brothers
and that there were three (3) men who attacked him. (TT, pp. 109-10, 113-15, 150). When Mr. Eigenbrode asked the name
of his ex-girlfriend, Mr. Matthews replied, “London Banks.” (TT, pp. 110, 150).

Upon his arrival at Mercy Hospital, Mr. Matthews was put into a medically induced coma for approximately two (2) days. (TT,
p. 151). For approximately the next week, Mr. Matthews remained at the hospital, undergoing various surgeries and treatment.
(TT, pp. 151-53). On October 17, 2014, Mr. Matthews’ condition stabilized sufficiently that he was able to speak with the police
about the attack and stabbing. Mr. Matthews spoke with Detective Judd Emery, identifying his attackers as Jerome and James
Banks, the younger brothers of his ex-girlfriend, London Banks. Mr. Matthews was presented with separate photo arrays for each
brother, and he positively identified both brothers without any hesitation. He circled their pictures, wrote their nicknames next to
their faces, and signed his name. (TT, pp. 167-171; 257-262)

After spending approximately a week in the hospital, Mr. Matthews was discharged. Unfortunately, he was readmitted less
than 48 hours later due to various complications from his injuries. (TT, pp. 151-52). Mr. Matthews required yet more surgical
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procedures and he developed deep vein thrombosis. (TT, p. 152). He spent nearly a month in the hospital due to the complica-
tions that he developed from his stab wounds. (TT, p. 152). He was ultimately discharged from the hospital on November 6, 2014.
(TT, pp. 152-53). By the time of trial, Mr. Matthews still was experiencing the symptoms from nerve damage in both of his hands
and in his lower back. (TT, p. 153). He continued to struggle with pain in his abdominal area from the scar tissue that had
developed after his surgeries. (TT, p. 153). He reported some slight short-term memory loss from the head injury that had been
caused by the blows from the brick wielded by Jerome Banks. (TT, pp. 153-54). In addition to his physical injuries, Mr.
Matthews struggled with anxiety and post-traumatic stress, and he reported difficulty sleeping since the attack in his bedroom.
(TT, p. 153).

Prior to the attack, Mr. Matthews had been working full-time at the Chipotle Mexican Grill. (TT, pp. 128, 154). He primarily
worked on the grill and was also training for a management position at the restaurant. (TT, p. 128). Since the stabbing, however,
Mr. Matthews has not been able to work in any capacity because he is significantly limited in his ability to use his hands for an
extended period of time. (TT, pp. 154-55). It is also difficult for him to work in any position that requires lifting or squatting because
of the scar tissue in his stomach and the nerve damage in his back. (TT, p. 154). Mr. Matthews also has difficulty sitting and
standing for prolonged periods of time because he experiences severe, sharp pains in his back that shoot down his leg.
Mr. Matthews is unsure whether he will be able to work a full workday again. (TT, pp. 154-55).

II. DISCUSSION

A. The Defendant’s convictions for Attempted Murder, Criminal Conspiracy, Robbery, Burglary, and Aggravated Assault
were not against the weight of the evidence.

In his first allegation of error, the Defendant contends that this court “abused its discretion in denying the post-sentence motion
[because] the evidence presented was so contrary to the verdict rendered that it shocks one’s sense of justice.” (Concise Statement,
pp. 2-3). In support of his assertion, the Defendant cites to: (i) the lack of physical and scientific evidence implicating the
Defendant in the commission of the crimes, (ii) the credibility of the victim and the conditions surrounding his identification
of the Defendant, (iii) the fact that the Defendant and the unidentified coconspirator perpetrated the attack using knives from
Mr. Matthews’ kitchen, (iv) the fact that the Defendant presented an alibi defense at trial, and (v) the apparent lack of motive for
the attack. (Id.).

It is well-established that a challenge to the weight of the evidence “concedes that there is sufficient evidence to sustain the
verdict.” Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000); Commonwealth v. Hunzer, 868 A.2d 498, 507 (Pa. Super. 2005),
appeal denied, 880 A.2d 1237 (Pa. 2005) (“A true weight of the evidence challenge concedes that sufficient evidence exists to
sustain the verdict but questions which evidence is to be believed.” ) (emphasis added). In reviewing claims that the verdict was
against the weight of the evidence, our appellate courts have explained that 

[t]he weight of the evidence is exclusively for the finder of fact who is free to believe all, part, or none of the evidence
and to determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that of the finder
of fact. Thus, we may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock one’s sense of
justice. Moreover, where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider
the underlying question of whether the verdict is against the weight of the evidence. Rather, appellate review is limited
to whether the trial court palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Lewis, 911 A.2d 558, 565 (Pa. Super. 2006) (emphasis added); Commonwealth v. Torres, 578 A3d 1323, 1326
(Pa. Super. 1990) (“The determination whether to grant a new trial on the ground that the verdict is against the weight of the
evidence rests within the discretion of the trial court, and we will not disturb that decision absent an abuse of discretion.”).

Indeed, “appellate review of a trial court’s decision on a weight of the evidence claim is extremely limited.” Torres, supra, at
1326. Courts have reasoned that

[b]ecause the trial judge has had the opportunity to hear and see the evidence presented, an appellate court will give the
gravest consideration to the findings and reasons advanced by the trial judge when reviewing a trial court’s determina-
tion that the verdict is against the weight of the evidence.

Widmer, supra, at 753. Stated differently, “[o]ne of the least assailable reasons for granting or denying a new trial is the lower
court’s conviction that the verdict was or was not against the weight of the evidence and that a new trial should be granted in the
interest of justice.” Commonwealth v. Clay, 64 A.3d 1049, 1055 (Pa. 2013) (quoting Widmer, supra, at 753).

In determining whether a trial court abused its discretion in denying a motion for a new trial based on a claim that the verdict
was against the weight of the evidence, our Supreme Court has cautioned that 

[a] new trial should not be granted because of a mere conflict in the testimony or because the judge on the same facts
would have arrived at a different conclusion. [Widmer, supra, at 751-52]. Rather, “the role of the trial judge is to deter-
mine that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them
equal weight with all the facts is to deny justice.’” [Widmer, supra] at 752 (citation omitted). It has often been stated that
“a new trial should be awarded when the jury’s verdict is so contrary to the evidence as to shock one’s sense of justice
and the award of a new trial is imperative so that right may be given another opportunity to prevail.” [Commonwealth v.
Brown, 648 A.2d 1177, 1189 (Pa. 1994)].

Clay, supra, at 1055.

This court did not abuse its discretion in denying the Defendant’s post-sentence motion because the verdict was not
against the weight of the evidence. To the contrary, the weight of the evidence presented at trial was substantially against the
Defendant and his brother, Jerome Banks. Although the Defendant correctly notes that the Commonwealth was unable to
present physical or scientific evidence linking him to the crime, his “CSI” argument loses substantial force when considered
against the evidence as a whole, and it seeks to distract one’s attention away from the fact that the determination of guilt in
this case was centered on credibility determinations and the resolution of conflicting testimony, matters that are solely within
the province of the jury.

Although this court did not sit as the fact-finder, it presided over the trial and closely studied the victim as he recounted the
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horrific events that unfolded on October 10, 2014. At all times throughout the proceedings, Mr. Matthews came across as sincere,
genuine, and highly credible. He testified calmly, confidently and consistently, and his credibility was bolstered by other
compelling pieces of evidence that corroborated his account of what transpired on October 10, 2014.

One of the most salient pieces of evidence in this case was the fact that Mr. Matthews identified the Banks brothers as his
attackers on the way to the hospital, while believing he was going to die. (TT, pp. 107-09, 150). Mr. Matthews told paramedic Shawn
Eigenbrode, as he was bleeding out and struggling to breathe, that he was stabbed by his ex-girlfriend’s younger brothers. (TT, pp.
107-09, 121, 150-51). When the paramedic asked the name of his ex-girlfriend, Mr. Matthews replied, “London Banks.” (TT, pp.
110, 150). Mr. Eigenbrode testified at trial and corroborated Mr. Matthews’ testimony. Specifically, Mr. Eigenbrode confirmed that,
while they were in the ambulance, Mr. Matthews asked him, “Am I going to die?” and he also testified that Mr. Matthews told him
he was attacked by “his ex’s brothers.” (TT, 107-109). Although Mr. Matthews’ injuries were not ultimately fatal, Mr. Matthews
essentially made a dying declaration to Mr. Eigenbrode when he identified his attackers in the ambulance, because he genuinely
believed he was going to die. Our Supreme Court has recognized the reliability of dying declarations, noting that such reliability
“is based on the premise that no one who is immediately going into the presence of his Maker will do so with a lie upon his lips.”
Commonwealth v. Smith, 314 A.2d 224, 225 (Pa. 1973) (internal quotations omitted). For that reason, our Supreme Court has even
stated that dying declarations “should be considered as the equivalent of testimony given under oath in open Court” because an
individual who believes that death is imminent is “more likely to tell the truth than is a witness in Court who knows that if he lies
he will have a locus penitentiae, an opportunity to repent, confess and be absolved of his sin[.]” Commonwealth v. Brown, 131 A.2d
367, 369-370 (Pa. 1971).

Thus, the fact that Mr. Matthews identified the Banks brothers as his attackers while he thought he was dying on the way to the
hospital makes his identification highly credible and worthy of belief. It should be noted that at trial, the defense attempted to
undermine the identification made in the ambulance by claiming that Mr. Matthews identified his ex-girlfriend as “Linda Bey.”
(TT, pp. 114-16, 121, 222). This argument is nothing more than an attempt to mislead the jury. When considered against the
evidence in its entirety, it is clear that the “name issue” is a desperate attempt by the defense to attack the credibility of the
victim. Considering Mr. Matthews’ physical condition, the noise from the ambulance’s sirens, the fact that Mr. Matthews was
“panicking” and that he was trying to speak through an oxygen mask, with a punctured lung, at the time he made his identifica-
tion, Mr. Eigenbrode understandably could have been confused as to the name that he thought that he heard. (TT, pp. 120-21). This
is even more likely given that “London” is a much less common name than “Linda”. Given how similar the names sound even with-
out all of the background noise, Mr. Eigebrode’s confusion as to the name is easily understood. In any event, any discrepancy as to
the identification of the perpetrators was for the jury to consider and resolve. The jurors obviously resolved this “discrepancy” in
Mr. Matthews’ favor after weighing the evidence as a whole. It should also be noted that Mr. Matthews identified his attackers as
the brothers of his ex-girlfriend, no matter what name was heard or mis-heard, and he testified credibly that he did not even know,
let alone date, a Linda Bey.

Any doubt as to whether Mr. Matthews said the name “Linda Bey” or “London Banks” is further cast away by the fact that
Mr. Matthews identified the Banks brothers as his attackers two (2) more times in the week following his attack. Detectives Emery
and Bolin initially went to the hospital on the day of the stabbing to talk to Mr. Matthews, but they were unable to speak with him
because of his condition. (TT, p. 257). On October 14, 2014, Detectives Emery and Bolin returned to the hospital, and they were
able to have a brief conversation with Mr. Matthews about the attack. (TT, p. 257). Mr. Matthews told them that he knew two (2) of
his attackers because they were his ex-girlfriend’s brothers, and he identified his ex-girlfriend as London Banks. (TT, p. 257). On
October 17, 2014, Detective Emery returned to the hospital and presented Mr. Matthews with two (2) separate photo arrays for
purposes of making an official identification. (TT, pp. 167-71, 257-262). Mr. Matthews had no trouble positively identifying the
brothers in each array. He circled their pictures, wrote their nicknames “Jimmy” (James Banks) and “Rome” (Jerome Banks) next
to their respective pictures, and signed his name. (TT, pp. 167-261-62). Thus, from the time of the attack throughout all the
proceedings, Mr. Matthews consistently maintained that the Banks brothers were responsible for his stabbing, which further
demonstrates the reliable and credible nature of his testimony.

Although the Defendant attempts to undermine the circumstances surrounding his ability to see his attackers, this argument is
unavailing in light of the fact that the attack happened around 8:30 a.m. in the morning, and the sheer curtains in Mr. Matthews’
bedroom were open when the attack occurred. (TT, pp. 142, 277). Additionally, the attackers made no efforts to cover or mask them-
selves. Mr. Matthews was easily able to identify the familiar faces that he saw in his room. Additionally, he was able to recognize
their voices, as well as their appearances.

The court further notes that, although there were no other eyewitnesses that could speak to the identity of the attackers, the
testimony of Mr. Matthews’ next-door neighbor, Donald Fuller, also lent substantial credibility to Mr. Matthews’ account of what
transpired. As noted, Mr. Fuller and Mr. Matthews’ apartments shared a common wall. Because the walls were thin, Mr. Fuller
was able to hear the attack take place. (TT, pp. 72-74). He testified that he and his girlfriend were actually awakened by the
sound of a struggle taking place in Mr. Matthews’ apartment. Mr. Fuller testified that it sounded like people were “wrestling”
or “playing football” in the apartment. (TT, pp. 72-73). Significantly, Mr. Fuller heard a man say, “Give me the money, give me
the money,” and he heard Mr. Matthews respond by saying “I don’t got no money, I don’t got no money.” (TT, p. 73). Mr. Fuller
then looked out the peephole in his front door and saw three (3) black men running out of Mr. Matthews’ apartment and down
the stairs of the apartment building. (TT, pp. 74, 78, 80). Mr. Fuller credibly corroborated key details of the victim’s account of
the incident.

Mr. Fuller’s testimony also corroborated another relevant point regarding the entry into the apartment building. Mr.
Matthews testified that, although he lived in a “secure” building, the security door was anything but secure because it easily
could be opened with the use of a credit card. (TT, pp. 165, 179). Mr. Matthews testified that he showed London Banks how to
open the door with a credit card during the time that she resided with him. Mr. Fuller testified that “everybody was accessing
[the security door] through a credit card.” (TT, pp. 84, 165, 179). Detective Emery further corroborated the ease with which the
building could be accessed, testifying that he used a business card to gain entry into the building. (TT, p. 281). Given that the
Defendant’s sister knew how to access the building, and given that the Defendant had been in Mr. Matthews’ apartment on at
least one (1) prior occasion, this was another link in the chain of evidence that was relevant to the determination of guilt in this
matter. (TT, pp. 165-66).

With respect to the lack of physical and scientific evidence in this case, the court notes that Mr. Matthews’ own fingerprints
could not be lifted from his own apartment door. (TT, p. 276). Additionally, no testing was conducted on the security door of the
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building because of the amount of traffic that flows through that door and because the officers touched the door when they were
conducting their investigation. (TT, p. 280). No scientific testing could be conducted on the knives that were used in the attack
because they were never located. The brick used by Jerome Banks was tested, but, because of the nature of its surface, there was
no evidence that could be successfully lifted from it. (TT, pp. 241-42).

The Defendant also suggests that it was illogical that he and his unidentified co-conspirator armed themselves with knives from
Mr. Matthews’ own apartment instead of bringing their own weapons with them. (TT, pp. 140-41, 230). Again, this was an argument
that was for the jury to consider. The jurors evidently rejected this argument, perhaps because it is well-understood that criminals
often do not behave logically and are opportunistic. Moreover, Mr. Matthews testified that he recognized the knives as his own, and
he never saw them again after the incident. Regardless of when and how the intruders armed themselves, the fact remains that
they were armed with deadly weapons and used those weapons to inflict serious bodily injury upon the victim.

The Defendant also attempts to undermine the victim’s credibility by arguing that it was illogical for him to keep his door
unlocked given the neighborhood in which he lives. To that end, Mr. Matthews testified he had a “bad habit” of leaving his apart-
ment door unlocked. He further testified credibly that the door was left unlocked the morning of the incident because his new
girlfriend had left his apartment at 2:00 a.m. to go to work, and he forgot to lock the door behind her. (TT, pp. 182-83, 272). Even
if Mr. Matthews could have exercised more care in securing entry into his own apartment, the reason why his door was unlocked
was easily explained by him and is ultimately irrelevant to the question of who attacked him.

Finally, the Defendant contends that the verdict was against the weight of the evidence because he presented an “alibi” defense
at trial. His alibi defense, however, was not based on any piece of objective evidence, but rather the testimony of his child’s
mother, Angela Teasley, and her mother, Tiffany Teasley. (Jury Trial Transcript, Volume II (“TT2”), 4/5/16-4/8/16, pp. 5-47). The
Defendant’s alibi defense relied solely on whether the jury found the Teasley women to be credible, and it is not at all surprising
that the jurors ultimately rejected the alibi defense as not worthy of belief.

First, Angela and Tiffany Teasley were interviewed by a defense investigator on June 29, 2015 at the same time, in the same
room, thereby allowing them to align their stories. (TT2, pp. 7, 16, 22, 24). Second, Angela Teasley materially changed the details
of her alibi defense between the time of her statement and trial. Specifically, she first claimed that she was able to remember
exactly where the Defendant was on the day of the incident because on October 9, 2014, the day before the incident, the
Defendant accompanied her to Magee Women’s Hospital to find out the gender of their baby. (TT2, pp. 8, 22-27). She admitted
that she had used that hospital date as the lynchpin for determining where the Defendant was on October 10, 2014. (TT2, p. 28).
However, after finding out that the Commonwealth would be able to prove through medical records that she was never at the
hospital on October 9, 2014, Angela Teasley changed her story and said that the Defendant was at her mother’s house with her
from October 9, 2014 until October 11, 2014, and that the couple did not leave the house at all for those three (3) days. (TT2, pp.
13-14, 28-29).

The court notes that it had the opportunity to observe Angela Teasley as she testified, and her testimony was not credible in the
least. Between her demeanor and tone, her obvious bias and her desire to keep her child’s father from going to prison, it is not
surprising that the jury rejected her testimony and found it unworthy of belief. This court notes that it found, after hearing the
same testimony as the jurors, that Ms. Teasley’s alibi testimony was entirely unworthy of any belief.

It is also no mystery why the jury also rejected the testimony of “alibi” witness Tiffany Teasley. The court notes that Tiffany
Teasley cannot even be considered a proper alibi witness because she could not account for the Defendant’s whereabouts during
the specific timeframe of the attack. (TT2, pp. 43-45). Although she testified that the Defendant was at her house between October
9, 2014 and October 11, 2014, she specifically testified that she was asleep until almost noon on the day of the incident. (TT2, pp.
39, 42-45). Tiffany Teasley, therefore, was unable to place the Defendant at her home at the time of the attack, and she had no way
of knowing where the Defendant was at approximately 8:30 a.m., when the attack on Mr. Matthews occurred.

Accordingly, for all of the reasons cited above, there is no merit to the Defendant’s claim that he deserved a new trial because
the verdict was against the weight of the evidence. The Defendant’s challenge to the weight of the evidence is, at its core, an
invitation for the appellate court to reweigh the evidence and second-guess the credibility determinations made by the jury in
this case. The reviewing court respectfully should decline to accept such an invitation because “[i]t was the function of the jury
as the finder of fact to evaluate the evidence and determine the weight it should be given.” Lewis, supra, at 566. All of the
purported weaknesses in the Commonwealth’s case as were outlined in the Defendant’s Concise Statement were matters for the
jury to resolve. Based on the foregoing discussion of evidence, the jurors’ assessment of the evidence and their credibility deter-
minations did not shock this court’s sense of justice in any way. There were no facts in this case that were “so clearly of greater
weight that to ignore them or to give them equal weight with all the facts is to deny justice.” Clay, supra, at 1055. To the
contrary, the weight of the evidence was squarely against the Defendant, and this court did not abuse its discretion when it
denied his motion for a new trial.

B. This court did not abuse its discretion when it imposed an aggregate sentence of imprisonment of 26 to 52 years of
imprisonment.

The Defendant contends that his standard range sentences were “manifestly unjust, unreasonable, and excessive,” and he
argues that the court abused its discretion when it imposed consecutive sentences. (Concise Statement, pp. 3-4). In support of his
argument, he claims that the court “failed to appropriately consider” his history, character, substance abuse problems, and
rehabilitative needs. He also cites to the fact that his criminal background involved only non-violent misdemeanor crimes and that
he expressed remorse at sentencing. (Id. at 3-4).

It is well-settled that “[s]entencing is a matter vested in the sound discretion of the sentencing judge and a sentence will not be
disturbed on appeal absent a manifest abuse of discretion.” Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). “To
constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be manifestly excessive.”
Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 1994) (citations omitted). To that end, “an abuse of discretion may not be
found merely because an appellate court might have reached a different conclusion, but requires a result of manifest unreason-
ableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth v. Greer,
951 A.2d 346, 355 (Pa. 2008). “In determining whether a sentence is manifestly excessive, the appellate court must give great
weight to the sentencing court’s discretion.” Mouzon, supra, at 1128. This deferential standard of review acknowledges that the
sentencing court is “in the best position to view the defendant’s character, displays of remorse, defiance, indifference, and the
overall effect and nature of the crime.” Commonwealth v. Allen, 24 A.3d 1058, 1065 (Pa. Super. 2011) (internal citations omitted).
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The Defendant’s sentencing argument seeks to challenge the discretionary aspects of sentencing. The court notes that “[t]he
right to appeal a discretionary aspect of sentence is not absolute.” Commonwealth v. Martin, 727 A.2d 1136, 1143 (Pa. Super. 1999).
A defendant “challenging the discretionary aspects of his sentence must invoke [appellate] jurisdiction by satisfying a four-part
test.” Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In conducting the four-part test, the appellate court analyzes

(1) whether appellant has filed a timely notice of appeal, see Pa. R. A. P. 902 and 903; (2) whether the issue was
properly preserved at sentencing or in a motion to reconsider and modify sentence, see Pa. R. Crim. P. [708]; (3)
whether appellant’s brief has a fatal defect, Pa. R. A. P. 2119(f); and (4) whether there is a substantial question that the
sentence appealed from is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b).

Id. at 170. “The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court]
will grant the appeal only when the appellant advances a colorable argument that the sentencing judge’s actions were either:
(1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commonwealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015).

Our courts have “held on numerous occasions that a claim of inadequate consideration of [mitigating] factors does not raise a
substantial question for [] review.” Haynes, supra, at 807; Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa. Super. 2014).
Furthermore, “a sentencing court generally has discretion to impose multiple sentences concurrently or consecutively, and a
challenge to the exercise of that discretion does not ordinarily raise a substantial question.” Commonwealth v. Raven, 97 A.3d 1244,
1253 (Pa. Super. 2014). Moreover, “bald claims of excessiveness due to the consecutive nature of sentences imposed will not raise
a substantial question.” Commonwealth v. Dodge, 77 A.3d 1263, 1270 (Pa. Super. 2013). Rather, “[t]he imposition of consecutive,
rather than concurrent, sentences may raise a substantial question in only the most extreme circumstances, such as where the
aggregate sentence is unduly harsh, considering the nature of the crimes and the length of imprisonment.” Moury, supra, at 171-72.

Respectfully, the reviewing court should find that the Defendant has failed to raise a substantial question for review of his
sentence. The Defendant’s standard range sentences were consistent with the sentencing provisions of the Sentencing Code, and
they did not conflict with the fundamental norms that underlie the sentencing process. However, should the Superior Court
conclude that there exists a substantial question as to the appropriateness of the sentence, the aggregate sentence imposed was
justified by the totality of the circumstances in this case.

First, the court notes that it had the benefit of a presentence report to aid in its sentencing determination, and, pursuant to its
consistent practice, the court carefully reviewed this report prior to sentencing. (Sentencing Hearing Transcript (“ST”), 7/14/16,
pp. 2-3); See Commonwealth v. Tirado, 870 A.2d 362, 368 (Pa. Super. 2005) (noting that “the sentencing court had the benefit of
reviewing the presentence investigation report prior to sentencing . . . and, as such, it is presumed that the sentencing court ‘was
aware of the relevant information regarding defendant’s character and weighed those considerations along with mitigating
statutory factors.’”) (internal citations omitted). The court specifically noted at sentencing that it had reviewed the presentence
report three (3) separate times in preparation for sentencing. (ST, p. 3). This court, therefore, was well-familiar with the
Defendant’s personal background, criminal history, and substance abuse issues, and it took each one of those factors into account
in determining what sentence would be appropriate in this case. (ST, p. 35).

Second, the court considered a number of different factors beyond the heinous and serious nature of the Defendant’s crimes.
In addition to giving meaningful consideration to the Defendant’s background, history, and need for rehabilitation, the court
considered the arguments of counsel at sentencing, the victim impact testimony from Mr. Matthews and his mother, and the
Defendant’s allocution to the court. (ST, pp. 10-29).

This court would note that the victim’s testimony at sentencing was particularly impactful. Having closely studied the victim
as he testified at trial, and again during sentencing, the court found Mr. Matthews to be extremely credible and sincere in his
description, not only of the events that transpired on the day of the incident, but also in his description of the physical and
emotional pain that he continues to struggle with as a result of his brutal attack that almost took his life. The effects of the
stabbing have completely derailed Mr. Matthews from the management track that he was on before the incident, and, at the time
of trial, he still had not been able to return to work. Mr. Matthews does not know whether he will ever be able to work a full work
day in the future. He continues to have difficulties and challenges with even the most basic of bodily functions, such as grip
strength. His mother’s testimony also noted that his relationship with his child has changed fundamentally, as he cannot interact
and play with his child in the manner that he was able to prior to the attack. His basic ability to be a father has been compromised.

The Defendant and his co-conspirators robbed the victim of much more than his electronic possessions. They robbed him of his
sense of security inside of his own apartment and broke his trust in society as a whole. The stabbing has caused Mr. Matthews to
suffer from anxiety and post-traumatic stress. Mr. Matthews has been robbed of one of the most precious commodities – sleep.
He is unable to sleep because the attack occurred while he was in his bed, the place where one should always feel most safe.

While counsel attempted to re-litigate the facts of the case at sentencing, and while the Defendant maintained his innocence
in the matter, the jury rejected his alibi defense at trial, likely because it was entirely unworthy of belief and unable to be
corroborated by any objective and unbiased evidence. As noted above, the alibi witnesses had close ties to the Defendant and,
thus, had every incentive to testify favorably for the Defendant.

As the Defendant acknowledges in his Concise Statement, the sentences imposed were standard range sentences, and courts
have recognized that “where a sentence is within the standard range of the guidelines, Pennsylvania law views the sentence as
appropriate under the Sentencing Code.” Commonwealth v. Lamonda, 52 A.3d 365, 372 (Pa. Super. 2012); See also Commonwealth
v. Cruz-Centeno, 668 A.2d 536 (Pa. Super. 1995), appeal denied, 676 A.2d 1195 (Pa. 1996) (stating combination of PSI and standard
range sentence, absent more, cannot be considered excessive or unreasonable).

In any event, a defendant is not entitled to a concurrent sentencing scheme, and the Defendant in this case certainly was not
deserving of a “volume discount” for committing serious crimes that involved breaking into the victim’s apartment, brutally
stabbing him and almost taking his life, then robbing him of his belongings. See Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa.
Super. 1995) (“The general rule in Pennsylvania is that in imposing a sentence the court has discretion to determine whether to
make it concurrent with or consecutive to other sentences then being imposed or other sentences previously imposed.”);
Commonwealth v. Anderson, 650 A.2d 20, 22 (Pa. 1994) (raising a concern that defendants not be given “volume discounts” for
multiple criminal acts that arose out of one larger criminal transaction).

Accordingly, after considering all of the evidence presented at trial and sentencing, as well as all of the statutory factors set
forth in 42 Pa. C.S.A. §9721(b), this court’s decision to employ a consecutive sentencing scheme so as to impose an aggregate
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sentence 26 to 52 years of imprisonment was justified by the totality of the circumstances in this case. While the court considered
the mitigating aspects of the Defendant’s circumstances, it found that the mitigating factors did not outweigh other relevant
considerations outlined above. The Defendant’s conduct demonstrates a disregard for the law and an indifference to the value of
human life, and this, in turn, creates a substantial need to protect the public from his behavior. Accordingly, this court did not abuse
its discretion in imposing sentence, and this allegation of error should be rejected on appeal.

III. CONCLUSION
The Defendant’s contentions on appeal are without merit. Based on the foregoing, the verdict was not against the weight of the

evidence, and the sentence imposed was not an abuse of discretion. Accordingly, this court respectfully requests that the verdict
and sentence in this case be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: February 15, 2017

Commonwealth of Pennsylvania v.
Malaysha Pennix

Criminal Appeal—Sufficiency—Disorderly Conduct—Swearing at Police—VUFA in a Court Facility

Woman challenges her convictions after her detention at the metal detectors of Family Court.

No. CC 201603128. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—March 3, 2017.

OPINION
The Defendant has appealed from the judgment of sentence entered on October 6, 2016. However, a review of the record reveals

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should
be affirmed.

The Defendant was charged with Possession of a Firearm or Other Weapon in a Court Facility1 and Disorderly Conduct.2 A non-
jury trial was held before this Court on October 6, 2016 at which time this Court adjudicated the Defendant guilty of all charges.
She was immediately sentenced to a term of probation of six (6) months. Timely Post-Sentence Motions were filed and were denied
on October 12, 2016. This appeal followed.

Briefly, the evidence presented by the Commonwealth (through stipulation to the Sheriff ’s Report and Affidavit of Probable
Cause) indicated that on October 28, 2015, the Defendant attempted to enter the Family Court building on Ross Street, but was
detained at the metal detector when a scan of her book bag revealed the presence of a knife and razor blades. The Defendant was
asked to remove the items from her bag, but she had difficulty locating them and became argumentative with the deputy. The
Defendant continued to get more and more agitated, and was heard screaming “Fuck you I ain’t got time for this”, “Fuck you
police” and “I don’t got time for you fucking police.” (Allegheny County Sheriff ’s Office Incident Report, 10/28/15, p. 1). She was
subsequently instructed to leave the building, but she refused and continued to scream and be disruptive until she was escorted
from the building by Sheriff ’s deputies.

On appeal, the Defendant raises five (5) claims of error, which are combined for ease of review and addressed as follows:

1. Sufficiency of the Evidence - Disorderly Conduct
Initially, the Defendant argues that the evidence was insufficient to support the conviction for Disorderly Conduct because her

use of profanity did not constitute obscene language. This claim is meritless.

Our Crimes Code defines Disorderly Conduct as follows:

§5503. Disorderly conduct

(a) Offense defined. - A person is guilty of disorderly conduct if, with intent to cause public inconvenience, annoyance or
alarm, or recklessly creating a risk thereof, he:

…
(3) uses obscene language, or makes an obscene gesture;

18 Pa.C.S.A. §5503.

The record reflects that when she was stopped at the metal detector and asked to remove the knife and razor blades from her
bag, the Defendant began screaming and yelling “Fuck you I ain’t got time for this”, “Fuck you police”, “Fuck all you police”, “I
don’t got time for you fucking police”, “I don’t have time for this fucking shit” and “Fuck all you cops”. She now argues that
although her language was profane, it did not rise to the level of obscenity and thus was insufficient to support the conviction.

In Commonwealth v. Pringle, 450 A.2d 103 (Pa.Super. 1982) our Superior Court addressed a virtually identical issue. In that
case, the defendant observed the arrest of her friend who was behaving in an unruly manner outside of a tavern in the town square.
As the friend resisted the arrest, the Defendant began repeatedly shouting “goddamn fucking pigs” and “fucking pig, let him go”
at the police officers. Our Superior Court cited a line of cases in which the word “fuck” was not found to be “obscene”, but noted
that in those cases, the word “fuck” was not directed at police officers. The Pringle Court held that “it is well-settled in our
Commonwealth that one may be convicted of disorderly conduct for engaging in the activity of shouting profane names and insults
at police officers on a public street while the officers attempt to carry out their lawful duties.” Commonwealth v. Pringle, 450 A.2d
103, 105-106 (Pa.Super. 1982). It continued on to note that “although in other circumstances the rule is well-established that to be
obscene, the words must carry a sexual connotation, in the context of the instant case, it is clear that in calling the officers
‘goddamn fucking pigs’, the Appellant used ‘obscene’ language within the contemplated context of the disorderly conduct statute.”
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Id. at 106-107.
It is clear that the Defendant’s repeated screaming of “Fuck you I ain’t got time for this”, “Fuck you police”, “Fuck all you

police”, “I don’t got time for you fucking police”, “I don’t have time for this fucking shit” and “Fuck all you cops” when asked to
remove a knife and razor blades from her bag at the Family Division Courthouse amounted to obscene language for purposes of
the disorderly conduct statute. See Pringle, supra. Insofar as the Defendant repeatedly used obscene language towards the
Sheriff ’s Deputies who were performing their lawful duties, the evidence was sufficient to support the conviction for disorderly
conduct. This claim must fail.

2. Sufficiency of the Evidence
Next, the Defendant has raised multiple claims directed to the sufficiency of the evidence to support the conviction for

Possession of a Firearm or Other Dangerous Weapon in a Court Facility. Specifically, she argues that the knife and razor blades
were not dangerous weapons, that there was no evidence that she knowingly possessed them and that the Family Division
Courthouse is not a “Court Facility” for purposes of the statute.

Section 913 of the Crimes Code states, in relevant part:

§913. Possession of firearm or other dangerous weapon in court facility

(a) Offense defined. - A person commits an offense if he:

(1) knowingly possesses a firearm or other dangerous weapon in a court facility or knowingly causes a firearm other 
dangerous weapon to be present in a court facility;

…

(f) Definitions. - As used in this section, the following words and phrases shall have the meanings given to them in this
subsection:

“Court facility.” The courtroom of a court of record; a courtroom of a community court; the courtroom of a magisterial
district judge; a courtroom of the Philadelphia Municipal Court, a courtroom of the Pittsburgh Magistrates Court; a
courtroom of the Traffic Court of Philadelphia; judge’s chambers; witness rooms; jury deliberation rooms; attorney
conference rooms; prisoner holding cells; offices of court clerks, the district attorney, the sheriff and probation and
parole officers; and any adjoining corridors.

“Dangerous weapon.” A bomb, any explosive or incendiary divide or material when possessed with intent to use or
to provide such material to commit any offense, graded as a misdemeanor of the third degree or higher, grenade,
blackjack, sandbag, metal knuckles, dagger, knife (the blade of which is exposed in an automatic way by switch,
push-button, spring mechanism or otherwise) or other implement for the infliction of serious bodily injury which
serves no common lawful purpose.

18 Pa.C.S.A. §913.

The Defendant first challenges the dangerous weapon requirement of the statute, and asserts that a folding knife and razor
blades are not “dangerous weapons” for purposes of the statute. Although there was no testimony elicited regarding the knife itself,
and specifically no mention of whether it was a type of automatic or spring release, the Sheriff ’s Incident Report and Affidavit of
Probable Cause indicate that the knife was a folding knife with a two (2) inch blade. No further details were provided regarding
the razor blades.

However, our courts have held that knives with no spring release may be classified as “dangerous weapons” pursuant to Section
913 even though they are not specifically listed in the statute because they are “capable of producing death or serious bodily injury,
regardless of any legitimate purpose the instrument may have.” Commonwealth v. Hyatt, 2013 WL 11267522, p. 5 (Pa.Super. 2013).
The folding knife and the razor blades were certainly capable of producing death or serious bodily injury, regardless of the
purpose for which the Defendant now claims to have had them in her bag. As such, this Court was well within its discretion in
finding that the knife and razor blades were “dangerous weapons” pursuant to Section 913. This claim is meritless.

The Defendant next challenges the knowing possession requirement of the statute, as she argues that there was no evidence
establishing that she knew the knife and razor blades were inside her bag. At trial, the Defendant testified that when leaving for
her family court hearing, she grabbed a bag she had not used in months and put her court papers in it right before she left. (Trial
Transcript, p. 5). However, on cross-examination, she testified that she took the bag without looking in it because her family court
paperwork was already in the bag and had been so for months. (T.T., p. 6). Moreover, her testimony that she only put her court
papers in a bag that she hadn’t used in months (T.T., p. 5) was patently incredible in that she had her wallet with her (as she was
asked for identification upon being taken to the Sheriff ’s office), which would not have been sitting in a bag, unused, for months.
Sitting as the trier of fact, this Court determined that the Defendant’s testimony regarding her knowing possession of the knife was
not credible, as was well within its discretion. This claim is meritless.

The Defendant also argues that the Family Division Courthouse is not a “court facility” because the statute does not include the
word “courthouse” in the definition and there was no evidence that the Ross Street entrance to the Courthouse where the metal
detector was located constituted a “court facility.”

Following an extensive renovation of the old Allegheny County Jail, the combined Family and Juvenile Division Courthouse
opened in 2000. The main entrance to the Courthouse - the location where the Defendant entered - is located on Ross Street, directly
across from the Allegheny County Courthouse where the Criminal Division is located. The entrance doors lead directly to a metal
detector which opens into a rotunda lobby which leads to an information desk, elevators and other rooms including a child care
facility. The second through fifth floors house court staff and clerks offices, judges chambers, courtrooms, a library and confer-
ence rooms. The various courtrooms and clerks offices open onto hallways and corridors and lead to the elevators, which connect
to the rotunda lobby and the building entrance where the metal detectors in question are located. The Family and Juvenile Division
Courthouse is exclusively used for court proceedings; it contains no non-court related county offices or private businesses.

For an attorney to argue that the Family Division Courthouse is not a “court facility” is, frankly, stunning to this Court. If
counsel’s argument is to be believed and only the hallway directly outside of a courtroom is a “court facility”, this court posits,
what then? Must there be allowed open entry to the building with multiple, separate metal detectors outside each hallway where a
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courtroom or clerk’s office is located? Counsel’s argument is, quite simply, ludicrous. The Family and Juvenile Division Courthouse
is used exclusively for court-business, and the location of a metal detector at its entrance - which leads to a lobby, which leads to
elevators, which lead to hallways which lead to courtrooms - is the best and most efficient way to keep all of the Court employees,
attorneys and litigants safe. There is no reasonable argument that the Family Division Courthouse is not a “court facility” or that
it is somehow in violation of Section 913 because the metal detector is located at the building’s entrance rather than directly
outside a courtroom, and defense counsel’s persistence in making the argument is the ultimate example of a spurious claim. This
claim is meritless without question and must fail.

3. Absence of Notice
Finally, the Defendant argues that there was no notice regarding the prohibition of weapons pursuant to Section 913(d) and

so the Defendant’s conviction is void. Again, this claim is meritless.

Section 913(d) of the Crimes Code states:

§913. Possession of firearm or other dangerous weapon in court facility

(d) Posting of notice. - Notice of the provisions of subsections (a) and (e) shall be posted conspicuously at each public
entrance to each courthouse or other building containing a court facility and each court facility, and no person shall be
convicted of an offense under subsection (a)(1) with respect to a court facility if the notice was not so posted at each
public entrance to the courthouse or other building containing a court facility and at the court facility unless the person
has actual notice of the provisions of subsection (a).

18 Pa.C.S.A. §913.

This Court took judicial notice of the fact that there is a large sign indicating that no weapons are permitted in the Family
Division Courthouse at the Ross Street entrance where the Defendant entered the building. The sign is large and can be easily read
from the street through the building’s glass doors. The Defendant’s argument that no such sign exists is meritless on its face and
requires no additional analysis. This claim must fail.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered by this Court on October 6, 2016 must
be affirmed.

BY THE COURT:
/s/McDaniel, J.

Dated: March 3, 2017
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Commonwealth of Pennsylvania v.
Mattise Holt

Criminal Appeal—SVP—Waiver—Jurisdiction for Hearing after Sentencing—Expert Report Insufficient

Defendant claims court is divested of jurisdiction to hold SVP hearing more than 30 days after sentencing.

No. CC 201413629. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 14, 2017.

OPINION
On June 17, 2015, this Court, after the conclusion of a non-jury trial, convicted Appellant, Mattise Holt, of one count each of

Rape Forcible Compulsion (Rape),1 Statutory Sexual Assault,2 Unlawful Contact with a Minor,3 Sexual Assault,4 Incest,5 Indecent
Assault,6 Endangering the Welfare of Children (“EWOC”),7 and Corruption of Minors.8 On May 18, 2015, after reviewing a
Pre-Sentence Report, this Court sentenced Appellant to 78 to 156 months incarceration at the Rape count, with credit for time
served. Appellant was sentenced to 78 to 156 months incarceration at the Unlawful Contact count, 36 to 72 months incarceration
at the Incest count, and 16 to 32 months incarceration at the EWOC count, each to be served consecutively. The Rape and Sexual
Assault counts merged for sentencing purposes. Appellant was sentenced to five years probation at the Statutory Sexual Assault
count, five years probation at the Indecent Assault count, and two years probation at the Corruption of Minors Count, each to be
served concurrent with one another but consecutive to all incarceration. Appellant’s aggregate sentence is 208 to 416 months
incarceration. Because Rape is a Tier III sexual offense under the Sex Offender Registration and Notification Act (“SORNA”),
Appellant is subject to a lifetime registration requirement as a collateral consequence of his conviction. Appellant filed a Notice of
Appeal on October 8, 2015 and his Concise Statement of Errors to be Complained of on Appeal on May 2, 2016. This Court filed its
Opinion on August 3, 2016 and the case is currently before the Superior Court of Pennsylvania.

On July 29, 2016, after a hearing at which expert testimony was presented, this Court found that Appellant met the criteria as
a Sexually Violent Predator (“SVP”). Appellant filed a Notice of Appeal of the SVP Order on August 25, 2016 and a Statement of
Errors Complained of on January 17, 2017.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges three issues on appeal. Appellant alleges that this Court’s Order deeming Appellant to be a Sexually Violent

Predator was illegal since the Court lacked jurisdiction to make such a determination. Appellant further alleges that this Court
abused its discretion by basing its decision to deem Appellant an SVP on the Sexually Violent Predator Assessment of Dr. Allan
Pass, arguing that Dr. Pass lacked sufficient information to make a reliable assessment. Lastly, Appellant asserts this Court erred
in finding Appellant to meet the criteria as a Sexually Violent Predator by clear and convincing evidence. (Concise Statement of
Errors to be Raised on Appeal at 1-4)

DISCUSSION
Appellant first alleges that this Court’s Order deeming Appellant to be a Sexually Violent Predator was illegal since the Court

lacked jurisdiction to enter such an order. Appellant alleges that this Court was divested of jurisdiction in that thirty days had
passed from the imposition of sentence. Appellant cites to 42 Pa.C.S. § 9799.24 (e) (3), which requires an SVP determination to be
made prior to the imposition of sentence.

Appellant’s first point is that the statutory language of 42 Pa.C.S.A. § 9795.4(a) indicates the SVP assessment is to be
conducted after conviction but before sentencing. This assertion is true enough, but the fact that a statute, like the SVP
statute, requires things to be done in a certain way or a certain order does not mean that the requirement cannot be
waived. There is always a rule, statute, constitutional right, or other legal requirement at issue when a party claims
waiver. Indeed, if there were no rules, statutes, constitutional rights, or other legal requirements, there would never be a
question of whether those requirements were waived. Thus, the fact that the statute sets forth a sequence of events does
not mean that Appellant could not have waived the required sequence.

Indeed, the law is quite plain that any number of statutory or other rights and requirements may be waived.
Commonwealth v. Mallory, 596 Pa. 172, 941 A.2d 686, 697 (2008); Commonwealth v. Byrne, 833 A.2d 729, 734–35
(Pa.Super.2003). In this case, it is clear that Appellant waived his claim that the statutory language of 42 Pa.C.S.A.
§ 9795.4(a) prohibited the sequence in which his sentencing and SVP process took place. Having waived his claim, he is
not now entitled to relief. Pa.R.A.P. 302(a).

We note Appellant relies on Commonwealth v. Baird, 856 A.2d 114 (Pa.Super.2004). We agree that, in Baird, this Court did
hold that the SVP statute requires an assessment before sentencing. Id. at 118. However, this holding was merely a state-
ment of what the statute requires. The holding had nothing whatsoever to do with waiver because waiver was not an issue
in Baird. Moreover, the appellant in that case (the Commonwealth) did preserve its claim by objecting at sentencing to
the trial court’s decision to sentence the defendant before the SVP assessment and determination. Id. at 115. In the
present case, Appellant made no such objection.

Commonwealth v. Whanger, 30 A.3d 1212, 1214 (Pa. Super. 2011). Appellant acknowledges in his Concise Statement that he
“purported to waive the requirement”. (Concise Statement of Errors to be Raised on Appeal at 2) Under Whanger, this Court did
have jurisdiction to hold Appellant’s SVP hearing and to enter an order finding that he met the criteria to be deemed an SVP.

Appellant’s last two issues may be combined for the purpose of this Opinion. Appellant alleges that the SVP classification was
not supported by clear and convincing evidence. Appellant further alleges Dr. Pass’ report and testimony should not be given
weight due to Dr. Pass having insufficient information on which to base his report and subsequent testimony.9 The standard for a
challenge to the sufficiency of evidence at an SVP hearing is as follows:

In order to affirm an SVP designation, we, as a reviewing court, must be able to conclude that the fact-finder found clear
and convincing evidence that the individual is an SVP. As with any sufficiency of the evidence claim, we view all evidence
and reasonable inferences therefrom in the light most favorable to the Commonwealth. We will reverse a trial court’s
determination of SVP status only if the Commonwealth has not presented clear and convincing evidence that each
element of the statute has been satisfied.
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Commonwealth v. Baker, 24 A.3d 1006, 1033 (Pa. Super. 2011), aff ’d, 78 A.3d 1044 (Pa. 2013).

Appellant argues that based on his age, the lack of multiple victims or previous history of sexual offenses and the lack of
unusual cruelty would necessitate a finding against an SVP designation. However, Appellant need not meet every assessment
factor to be classified as an SVP.

[Appellant]’s ... [position is also] that there was no evidence presented to indicate that the offenses involved displayed
unusual cruelty and also that there was no evidence presented that [Appellant] exceeded them means necessary to
achieve the offense as evidenced by the lack of force, threats, or weapons. In the S.O.A., Dr. Pass wrote, “[T]here is no
scientific assignment of weighted values determining that one or all of the Megan’s Law assessment factors are more or
less important. A[n] [individual] may meet the classification criteria for a sexually violent predator with one or all of the
factors.” (S.O.A., p. 2). According to [42] Pa.C.S.A. § 9795(4), an assessment shall include an examination of the list of
factors described above. It is not necessary for the offense to display unusual cruelty, nor is it necessary to show that
offender exceeded the means necessary to achieve the offense. [Appellant also asserts] that the designation of [him] as
a violent predator was inappropriate because he had no prior criminal history and there was only one victim. It is not
necessary for an offender to have a prior criminal history, or for the offense to include more than on victim. These
factors are simply to be considered in the determination of an offender’s sexually violent predator status.... Askew,
907 A.2d [at 629–30]. Thus, this claim lacks merit.

Commonwealth v. Whanger, 30 A.3d at 1216-1217.

Appellant stipulated at the SVP hearing to Dr. Pass’ qualifications as an expert in violent and psychosexual psychology and
to the admission of his report. (Transcript of SVP hearing, hereinafter Tr. At 12) Dr. Pass’ report provides clear and convincing
evidence that Appellant meets the criteria for SVP designation. Dr. Pass found that Appellant “suffer[ed] from a congenital
and/or acquired condition which is the impetus for his sexual offending specifically identified as pedophilic disorder.” (Assessment
at 4) Dr. Pass based his finding “upon the fact that [Appellant] has participated in illegal sexual misconduct with a prepubescent
child over the course of […] approximately 5 years.” Id. Dr. Pass further concluded that Appellant suffers from a lifetime
condition identified as pedophilic disorder which did override his emotional/volitional control as evidenced by his repetitive
sexual reoffending of a prepubescent girl for five years. Id. Dr. Pass concluded that Appellant has a high likelihood of re-offend-
ing. Id. He further concluded that Appellant used his position “as the victim’s father to engage her in sexual exploitation under
fear of physical threat and force to herself and other family members.” Id. at 4-5. Dr. Pass opined, and this Court agreed, that
Appellant’s criminal behavior does meet the statutory criteria for SVP designation.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 3121(a) (1).
2 18 Pa.C.S. § 3122.2.
3 18 Pa.C.S. § 6318(a) (1).
4 18 Pa.C.S. §3124.1.
5 18 Pa.C.S. § 4302.
6 18 Pa.C.S. § 3126(a) (7).
7 18 Pa.C.S. § 4304(a) (1).
8 18 Pa.C.S. § 6301(a) (1).
9 Appellant declined to participate in the SOAB assessment process. (“Sexually Violent Predator Assessment” 8/7/15, hereinafter
“Assessment” at 2)

Commonwealth of Pennsylvania v.
James Hamlett, Jr.

Criminal Appeal—Sentencing (Legality)—Sufficiency—Prior Consistent Statement—Improper Grading—Kidnapping

Alleyne not applicable to prior convictions; statement of child victim is “particularly probative” and will not be excluded as a
prior consistent statement.

No. CC 201514824. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—March 13, 2017.

OPINION
On June 28, 2016, a jury convicted Appellant of one count each of Unlawful Restraint of Minor, Aggravated Indecent Assault

Complainant Less than 16 Years Old, Aggravated Indecent Assault by Forcible Compulsion, Simple Assault, Indecent Assault
Person Less than 16 Years of Age, Criminal Attempt (Rape by Forcible Compulsion), Terroristic Threats, and Kidnapping.1 On June
30, 2016, this Court imposed concurrent life sentences at both Aggravated Indecent Assault counts and the Criminal Attempt count.
At the Unlawful Restraint and Terroristic Threats counts, this Court imposed a concurrent 10 year term of probation, consecutive
to the life sentences.2 Appellant’s Post Sentence Motion was denied on July 13, 2016. Appellant filed a Notice of Appeal on August
10, 2016 and a Concise Statement of Errors Complained of on Appeal on November 29, 2016.
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MATTERS COMPLAINED OF ON APPEAL
Appellant alleges seven errors on appeal. Appellant alleges two errors in regards to Alleyne v. United States, 133 S.Ct. 2151

(2013), two evidentiary errors, and challenges the sufficiency of the evidence on three counts. (Concise Statement of Errors
Complained of on Appeal at 3-5).

DISCUSSION
Appellant raises two Alleyne issues. On June 17, 2013, the United States Supreme Court held that a criminal defendant may not

be sentenced to a mandatory minimum sentence unless the fact-finder found the underlying facts triggering the imposition of the
mandatory to have been proven beyond a reasonable doubt. Alleyne v. United States, 133 S.Ct. 2151 (2013). An Alleyne claim is a
non-waivable challenge to the legality of sentence. Such a claim may be raised on direct appeal, or in a timely filed PCRA petition.
Commonwealth v. Ruiz, 131 A.3d 54, 60 (Pa. Super. 2015).

Appellant asserts that the life sentences imposed at Counts 2, 3, and 6 are illegal in that the Commonwealth failed to include
“notification in the criminal information that they are prosecuting the accused for what amounts to a new, aggravated crime.”
(Concise Statement of Errors Complained of on Appeal at 4) Appellant further alleges that the mandatory minimum life sentences
imposed by this Court are unconstitutional under Alleyne because his prior conviction increases the mandatory minimum, and
therefore, is an element that must be proven to the jury beyond a reasonable doubt. However, in Almendarez-Torres v. United
States, 118 S.Ct. 1219 (1998), the United States Supreme Court held that the fact of a prior conviction does not need to be
submitted to a jury and found beyond a reasonable doubt. Id. at 1232. The state “need not allege a defendant’s prior conviction in
the indictment or information that alleges the elements of an underlying crime, even though the conviction was ‘necessary to bring
the case within the statute.’” 118 S.Ct. at 1231. The Alleyne Court explicitly noted that Almendarez-Torres remains good law and
constitutes a narrow exception to the holding in Alleyne. Alleyne at 2160 n.1 (2013). Pursuant to the Supreme Court’s ruling in
Almendarez-Torres, and the Court’s recognition of this exception in Alleyne, Appellant’s claim fails.

Next, Appellant alleges that this Court abused its discretion in permitting the Commonwealth to admit the victim’s forensic
interview video as a prior consistent statement. Appellant further alleges that this Court abused its discretion in admitting the
forensic interview because it duplicated the accuser’s testimony and was unfairly prejudicial. When offered for the truth of the
matter asserted therein, prior consistent statements are usually inadmissible hearsay. However, when offered to corroborate
in-court testimony, a prior consistent statement is not hearsay. Commonwealth v. Willis, 552 A.2d 682, 691 (Pa. Super. 1988).

The general rule precluding corroboration of unimpeached testimony with prior consistent statements is subject to
exceptions when particular circumstances in individual cases tip the relevance/prejudice balance in favor of admission.
Among the common examples of such exceptions are prior consistent statements which constitute prompt complaints of
sexual assault. . . Evidence of a prompt complaint of sexual assault is considered [e]specially relevant because (rightly
or not) a jury might question an allegation that such an assault occurred in absence of such evidence. . . Similarly, jurors
are likely to suspect that unimpeached testimony of child witnesses in general, and child victims of sexual assaults in
particular, may be distorted by fantasy, exaggeration, suggestion, or decay of the original memory of the event. Prior
consistent statements may therefore be admitted to corroborate even unimpeached testimony of child witnesses, at the
trial court’s discretion, because such statements were made at a time when the memory was fresher and there was less
opportunity for the child witness to be effected by the decaying impact of time and suggestion.

Id. at 691-692. See also Commonwealth v. Hunzer, 868 A.2d 498 (Pa. Super. 2005).
Appellant argues that prior consistent statements are only admissible in rebuttal to show that a witness is fabricating their

testimony as a result of a corrupt motive. This claim lacks merit. The exceptions defined by the Superior Court include child
victims of sexual assault and does not require prior impeachment. Id. The forensic interview falls within this exception, and this
Court did not abuse its discretion by admitting the tape.

The witness, thirteen year old R.E., made a prior consistent statement in a forensic interview conducted the day after the
assault. R.E.’s in-court testimony was identical to her testimony from the forensic interview and the preliminary hearing. (Jury
Trial Transcript of June 24-28, 2016, hereinafter TT, at 21-22) She reiterated the details of the assault to the jury in great detail.
R.E. shared what she and Appellant ate at Quaker Steak and Lube, listed the neighborhoods Appellant drove through, discussed
her attempted escape from Appellant’s control, and shared the specific ways in which Appellant assaulted her. (TT 44-62) The tape
was played for the purpose of corroborating R.E.’s testimony. Hunzer, supra, at 512. Courts have long recognized that a prior
consistent statement of a child in a sexual assault case is particularly relevant and probative. Id. In this case, the probative value
of establishing that the child’s testimony had not been “distorted by fantasy, exaggeration, suggestion, or decay of the original
memory of the event” outweighed any potential danger of unfair prejudice.

Appellant challenges the sufficiency of the evidence on three counts. First, Appellant alleges that the Commonwealth failed to
prove that the victim was under the age of thirteen at the time of the incident and therefore cannot convict him of Aggravated
Indecent Assault of a Child. Appellant is correct. Per the medical records, which were admitted without objection, the victim’s date
of birth is 8/7/2002. (TT 26) The parties stipulated that the Pirate game after which the alleged assault occurred was on 9/16/2015.
Id. Therefore, the victim was thirteen years old at the time and Appellant should have been charged at this Count as a second
degree felony and not a first degree felony.

Appellant also alleges that he cannot be convicted of Kidnapping of a Minor because the Commonwealth failed to prove that
he confined R.E. for a substantial period of time in a place of isolation. The statute provides:

A person is guilty of kidnapping of a minor if he unlawfully removes a person under 18 years of age a substantial distance
under the circumstances from the place where he is found, or if he unlawfully confines a person under 18 years of age
for a substantial period in a place of isolation, with any of the following intentions:

* * * 
(3) To inflict bodily injury on or to terrorize the victim or another.

18 Pa.C.S. § 2901(a.1) (3). The “substantial period” element includes not only the “exact duration of confinement, but also whether
the restraint, by its nature, was criminally significant in that it increased the risk of harm to the victim.” Commonwealth v.
Markman, 916 A.2d 586, 600 (Pa. 2007). The “place of isolation” is not intended to be solely geographic isolation, but rather
“effective isolation from the usual protections of society.” Commonwealth v. Jenkins, 687 A.2d 836, 838 (Pa. Super. 1996), citing
Model Penal Code § 212.1.
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The testimony of the victim supports the jury’s verdict at this Count. R.E. testified that after leaving a late dinner around
midnight, she was kept in Appellant’s car for the next several hours. (TT 45-46) She stated that she woke up in the vehicle at
approximately 2:00 a.m. and observed that Appellant was driving through neighborhoods for no apparent reason. (TT 47) R.E.
pleaded with Appellant to go home because she was tired and needed to use the restroom, but Appellant drove past her house and
stated “just one more ride.” (TT 48) Appellant then took R.E. to an abandoned alley where she attempted to exit the car and was
pulled back in by a headlock. (TT 51-52) Appellant dragged R.E. into the back of the vehicle and locked the doors, and assaulted
her. (TT 54) R.E. was not returned to her home until 3:14 a.m. (TT 73) R.E. was locked in Appellant’s car for over three hours,
which increased her risk of harm, and was taken to an isolated area, preventing her from the usual protections of society.
Therefore, the evidence was sufficient to convict for Kidnapping of a Minor.

Appellant’s sufficiency claim in regards to Unlawful Restraint of a Minor is also refuted by R.E.’s testimony. The statute provides:

If the victim is a person under 18 years of age, a person who is not the victim’s parent commits a felony of the second
degree if he knowingly: (1) restrains another unlawfully in circumstances exposing him to risk of serious bodily injury.

18 Pa.C.S. § 2902(b) (1). The Superior Court of Pennsylvania has previously held that a small woman who was pulled by the neck
by a grown, adult male is sufficient to constitute the risk of serious bodily injury. Commonwealth v. McBall, 463 A.2d 472, 499
(Pa. Super. 1983). R.E. testified that Appellant placed her in a headlock and pulled her while holding a sharp object against her
neck in order to force her into submission. (TT 52-55) R.E.’s testimony was corroborated by her medical records. Exhibit A-3, a
photograph, depicted a mark where Appellant pushed the object into her neck. (TT 68) These actions by Appellant, a full-grown
adult male, towards a small thirteen year old girl put her at risk of serious bodily injury. As a result, the evidence was sufficient to
convict Appellant of Unlawful Restraint of a Minor.

CONCLUSION
Having conceded that Appellant should not have been sentenced to a first degree felony at the Aggravated Indecent Assault

Count, this Court requests the Superior Court of Pennsylvania to remand the case back for resentencing at that Count. Regarding
Appellant’s remaining claims of error, for all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 2902(b)(1), 3125(a)(8), 3125(a)(2) and (a)(3) and (b), 2701(a)(1), 3126(a)(8), 901(a), 2706(a)(1), and 2901(a.1)(3),
respectively.
2 No further penalty was imposed at the remaining counts.

Commonwealth of Pennsylvania v.
Christopher Thomas

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Recusal

Defendant claims counsel ineffective for failing to seek recusal, but the trial court had ruled in her favor on the suppression motion.

No. CC 2011-01 010, 2011- 09188. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—March 21, 2017.

OPINION
On February 15, 2017, the Superior Court issued a memorandum opinion. It affirmed our decision denying relief on Mr. Thomas’

claim of ineffective assistance of counsel (IAC) regarding a closing argument. It remanded the matter so this Court could address
an IAC claim with respect to recusal.

According to Thomas his trial lawyer was ineffective because she did not asked for recusal after this court ruled on and granted
a motion in limine to exclude prior burglary convictions under Rule 609(b) of our Rules of Evidence. Three prongs of an IAC claim
are well known and the Superior Court has specifically asked this court to address the merit and prejudice prongs of his recusal
based ineffectiveness claim.

“The party who asserts that a trial judge must be disqualified must ‘produce evidence establishing bias, prejudice, or unfair-
ness which raises a substantial doubt as to the jurist’s ability to preside impartially.” Lomas v. Kravitz, 130 A.2d 107,122 (Pa. Super.
2015), citing, Arnold v. Arnold, 847 A.2d 674, 680 (Pa. Super. 2004). “There is a presumption that judges of this Commonwealth are
‘honorable, fair and competent,’ Id., citing, In re Lokuta, 11 A.3d at 453 (Pa. 2011), and, when confronted with a recusal demand,
are able to determine whether they can rule ‘in an impartial manner, free of personal bias or interest in the outcome,’ Id., at 122.
“If the judge determines he or she can be impartial, ‘the judge must then decide whether his or her continued involvement in the
case creates an appearance of impropriety and/or would tend to undermine public confidence in the judiciary. This is a personal
and unreviewable decision that only the jurist can make.’” Id. “A judge’s decision to deny a recusal motion will not be disturbed
absent an abuse of discretion.” Id.

The merits discussion begins and ends with the obvious. This Court granted Thomas’ motion to exclude certain material from
his trial. So, any unfairness, bias or prejudice that Thomas feels was being harbored by this Court is non-existent. Trial judges are
presumed to disregard material to which it has sustained an objection or excluded from one side’s evidentiary arsenal. This case
is a perfect example of that principle.

As for the prejudice prong, Mr. Thomas “must show that there is a reasonable probability that the outcome of the proceedings
would have been different but for counsel’s” failure to move for recusal. Commonwealth v. Spotz, 18 A.3d 244, 260 (Pa. 2011).
Thomas fails on this front because of the evidence produced at trial. While only one of the burglaries had identification witnesses,
there was plenty of other evidence.
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“Your blood is at the scene of one of the breakins. You were at the scene where five of those cell phones were – five
different stores that were broken in. You happened to be with the employer that is there with the cell phones. When I
looked at the video, to me it is the same person that is involved in each one of the activities, after it was ascertained
that the person that robbed the Radio Shack fit the same description.

At the scene when you are stopped running from the Radio Shack, you have a face mask that one would have in sub-zero
weather, when it is 45 to 50 degrees. You have gloves which whoever broke into the store would have on. You have MP3
players bulging out of your pockets. You have a laptop, all which correspond to items stolen from the Radio Shack store.”

Superior Court Opinion, 1238 WDA 2013, pg. 17 (May 30, 2014). It is this Court’s firm belief that had the same collection of
evidence been put forth before a different jurist, the verdict would have been the same.

This Court has concluded the task assigned by the Superior Court of Pennsylvania. Our Department of Court Records should
return the certified record to that Court in due course.

BY THE COURT:
/s/Williams, J.

Commonwealth of Pennsylvania v.
Charles Theisen

Criminal Appeal—Theft—Suppression—Sentencing (Discretionary Aspects )—Aggravated Assault—Photo Array—Prior Bad Acts

Man receives lengthy sentence for series of robberies, including removing 73-year-old woman’s purse from the front seat of her car.

No. CC 201412533, 201413588, 201414997. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—May 27, 2017.

OPINION
On August 21, 2014, the appellant, Charles Robert Theisen, (hereinafter referred to as “Theisen”), was arrested and subse-

quently charged with one count of receiving stolen property1 when he got into a 1994 Buick Century automobile and attempted to
drive it away. The police were on the lookout for this particular vehicle, not only because it had been reported stolen but, also,
because it apparently was involved in a series of purse-snatchings that occurred a couple of weeks prior to Theisen’s arrest.

As a result of the ongoing investigations conducted by a number of different police departments, Theisen was charged on
September 1, 2014, with one count of aggravated assault, one count of robbery, two counts of criminal attempt to commit theft by
unlawful taking, two counts of simple assault, two counts of theft by unlawful taking, one count of recklessly endangering another
person, one count of reckless driving and one count of driving while his operator privileges had been suspended.2 These charges
are the result of an incident that occurred on August 8, 2014. On October 27, 2014, a third complaint was filed against Theisen,
charging him one count of robbery, one count of recklessly endangering another person and one count of criminal mischief arising
out of an incident that occurred on August 8, 2014.3

A fourth case was filed against Theisen4 and in that complaint Theisen was charged with receiving stolen property, the unau-
thorized use of a motor vehicle and driving without a license. This case is not part of Theisen’s appeal since he entered a plea of
guilty to the charges of receiving stolen property and the unauthorized use of a motor vehicle on April 18, 2016. At the time of the
entry of his plea, pursuant to a plea agreement, the Commonwealth withdrew the summary offense of driving without a license.
Theisen was sentenced to a period of incarceration of not less than one nor more than two years which sentence of incarceration
was to run concurrently with any and all other sentences of incarceration he was to serve and that sentence of incarceration was
to be followed by a period of probation of three years, which was also to run concurrent with any period of probation that he
received and he was also required to pay restitution to the victim in the amount of one thousand one hundred eight-six dollars and
seventy-eight cents.

Theisen filed several pre-trial motions, one of which was for the appointment of an expert witness to testify as to the mistakes
that someone can make in providing eyewitness identification testimony. In addition to that motion, Theisen also filed a motion
seeking to suppress the photo array which was shown to the victims who identified Theisen from that photo array. Theisen main-
tained that the photographs were unduly suggestive or designed to have the victim identify him as the perpetrator.

Theisen proceeded with a jury trial on his first three cases on October 7, 2015. A jury returned guilty verdicts on all of the
charges that were filed against Theisen on October 14, 2015. A presentence report was ordered and sentencing was scheduled for
January 12, 2016. Theisen was sentenced to a period of incarceration of not less than eighteen nor more than thirty-six months
for his conviction of the charge of receiving stolen property that had been filed at criminal complaint 201412533. That period of
incarceration was to be followed by a period of probation of four years. At criminal complaint 201413588, Theisen was sentenced
to a period of incarceration of not less than ninety nor more than one hundred eighty months to be followed by a period of
probation of ten years for his conviction of the crime of robbery. A consecutive sentence of a period of incarceration of not less
than ninety nor more than one hundred eighty months and a five-year period of probation was imposed upon him for his convic-
tion of the crime of aggravated assault. Finally, a period of incarceration of not less than eighteen nor more than thirty-six months,
to be followed by a period of probation was imposed upon him for his conviction of the charge of theft. No further penalty was
imposed upon him with respect to his remaining convictions at that criminal complaint. At his third case at criminal complaint
201414997, Theisen received a sentence of a period of incarceration of not less than thirty nor more than sixty months, to be
followed by a period of probation of five years for his conviction of the charge of robbery. All of the periods of incarceration were
to run consecutive to each other and all of the period of probation were to run concurrent with each other. The aggregate sentence
imposed on Theisen was a period of incarceration of not less than twenty and one-half nor more than forty-one years to be followed
by a period of probation of ten years.

Theisen filed timely post-sentence motions and a hearing was held on those motions on April 18, 2016, and after that hearing,
his post-sentence motions were denied. Theisen then filed a timely appeal to the Superior Court and was directed, pursuant to
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Pennsylvania Rule of Appellate Procedure 1925(b), to file a concise statement of matters complained of on appeal. In his concise
statement, Theisen has raised four claims of error. Initially, Theisen maintains that this Court erred when it denied his motion to
suppress the photo array as unduly suggestive without a hearing. Theisen also has suggested that this Court erred in admitting
evidence of Theisen’s prior convictions for the crimes of robbery. Theisen then alleges that the sentences imposed upon him were
an abuse of discretion and manifestly excessive. Finally, this Court erred in permitting Detective Dawn Mercurio to testify at
Theisen’s sentencing hearing.

On October 8, 2014, Daniel Eisel was driving his mother’s car, a 1994 Buick Century on Hazeldell Street when he decided to
stop and get something to eat. Eisel parked the car across the street from 2210 Hazeldell Street and although he had locked the
doors, the driver’s window and front seat passenger window were left open for approximately one inch. When he returned from
eating, that car was no longer there. Later that day, Gloria Wolowski completed her shopping in the Town Square complex located
in Brentwood. She went to her car, placed her purse on the driver’s seat and then proceeded to place her groceries in the trunk of
her car. She then noticed an unknown white male, approximately thirty years of age, wearing a Steeler jersey with facial hair with
a thin build, driving an older blue car which pulled up next to her car, striking her vehicle with his mirror. The driver of that car
never got out of the vehicle and apparently slid across the seat, opened her door and grabbed her purse. Wolowski observed this
and then ran to the other car and got ahold of her purse and was fighting to get it back when the driver started to speed away
causing her to violently fall to the pavement. This theft was witnessed by Greg Mondry and Wes Stabler, who ran to Wolowski’s
aid. Mondry got a good look at the actor and gave basically the same description as Wolowski did to the police. Wolowski was trans-
ported to St. Clair Hospital to be treated for a fractured scapula, fractured rib, lacerations, swelling and bruising on her left knee
and right wrist. Wolowski was seventy-three years old at the time of this robbery.

On August 9, 2014, Donna Gall had just completed her shopping at the Giant Eagle located at Parkway Center Mall in Greentree,
Pennsylvania, and was placing her groceries in her car when she noticed that a vehicle had pulled extremely close to her driver’s
side door with is driver’s side door and attempted to grab her purse from her arm. The driver of the other car never exited his
vehicle and Gall struggled with this individual, refusing to give her purse when he had to speed away, causing Gall to get tangled
in her purse and having to run alongside the speeding automobile for approximately ten feet. Gall then fell to the ground and the
purse was ripped from her. Greentree Police were able to obtain a video of the vehicle that was used during the robbery and it
revealed that Easel’s stolen vehicle, the 1994 Buick Century, was used during the commission of this robbery. Gall described the
driver as being in his late twenties, thin build, medium height, and wearing a black shirt and had dark hair and also had facial hair.
Gall suffered injuries to both of her knees in addition to several bruises and contusions. She believed that her life was in danger.
Gall was sixty-four years old at the time of this robbery. Later on August 9, 2014, Soon Ja Hong was walking along Noblestown
Road when she heard the engine of a speeding vehicle approach her. Hong observed an older blue vehicle pull up to her at an
extremely close range and grab her purse that was hanging from her arm. The driver of the car grabbed her purse and Hong and
the driver proceeded to struggle over this purse, however, he was unable to get the purse from her and then sped away. Hong
described the individual who attempted to take her purse as a being a white male of thin build and medium height. She also
described the car used in this attempted robbery as an older blue Buick.

After Easel’s vehicle had been stolen on August 8, 2014, the police put out a description of that vehicle in an attempt to locate
it. On August 20, 2014, Pittsburgh Police received an anonymous phone call saying that a blue Buick Century was parked outside
of 338 Sweetbriar Street. The police then went to that address and noticed that the car was parked with all of its windows down.
The police set up surveillance to see who would attempt to drive that car and they then saw an individual wearing a Steeler jersey
approach the vehicle. That individual got into that vehicle and was attempting to leave when the police pulled in, blocking his exit.
The driver of this vehicle was then identified as Theisen. When he was questioned by the police Theisen said he just received that
vehicle from another individual and that he could not have committed these robberies since he was in the hospital and was treated
for fractures of both of his heels. When Theisen was arrested he had casts on both legs up to his shins. Theisen told the police that
he had stolen this car on Paul Street in Mt. Washington on August 17 and wondered what took the police so long to get him. When
he was questioned about his injuries, he said that he had fallen off of a roof and went to the hospital on August 1 and then signed
himself out on August 10 and went to another hospital on that date and stayed there until being released on August 15. The police
got a search warrant for Theisen’s medical records and determined that Theisen signed off on a release against medical advice on
August 6, 2014, when he left Mercy Hospital.

In his first claim of error, Theisen maintains that this Court erred when it denied his motion to suppress his identification from
a photo array without a hearing. Theisen filed an extensive pre-trial motion to suppress his identification from the photo array
which was twelve pages long and had seventeen exhibits which consisted of the two photo arrays that were put together in
Theisen’s case. Fifteen of the seventeen exhibits were photocopies of the photos that were faxed to the various police departments
and in looking at those photographs, it is clear that were very poor reproductions of the original photographs that were used. One
of the exhibits is, in fact, the color photo array that was put together from which the victim’s identified Theisen as their attacker.5

In his motion to suppress the identification from the photo array, Theisen set forth several allegations which he believed demon-
strates the suggestiveness of the photo array. Initially, he maintains that he is the only individual in the photo array with a Steeler
jersey when the victims related to the police at the time they were initially interviewed that their attacker was wearing a Steeler
tee-shirt. Theisen then suggested that he is the only individual who is not in the center of the photograph and being off-center
causes him to stand out. Next Theisen maintains that he was the only individual who was not directly looking into the camera and
since he is not looking straight forward, that his picture stands out when viewed against the other seven photographs. It should be
noted that nowhere in Theisen’s motion to suppress does he ever suggest that the police improperly displayed the photo array to
the victims or that they attempted to have Theisen identified as the attacker by each victim. In Commonwealth v. Stiles, 143 A.3d
968, 978 (Pa. Super. 2016), the Court set forth a standard for review of a claim that the photo array was unduly suggestive as follows:

When reviewing the propriety of a suppression order, an appellate court is required to determine whether the record
supports the suppression court’s factual findings and whether the inferences and legal conclusions drawn by the
suppression court from those findings are appropriate. Where the record supports the factual findings of the suppression
court, we are bound by those facts and may reverse only if the legal conclusions drawn therefrom are in error. However,
where the appeal of the determination of the suppression court turns on allegations of legal error, the suppression court’s
conclusions of law are not binding on an appellate court, whose duty it is to determine if the suppression court properly
applied the law to the facts.
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Whether an out of court identification is to be suppressed as unreliable, and therefore violative of due process, is deter-
mined from the totality of the circumstances. Suggestiveness in the identification process is a factor to be considered in
determining the admissibility of such evidence, but suggestiveness alone does not warrant exclusion. Identification
evidence will not be suppressed unless the facts demonstrate that the identification procedure was so impermissibly
suggestive as to give rise to a very substantial likelihood of irreparable misidentification. Photographs used in line-ups
are not unduly suggestive if the suspect’s picture does not stand out more than the others, and the people depicted all
exhibit similar facial characteristics.

Commonwealth v. Fulmore, 25 A.3d 340, 346 (Pa.Super.2011) (internal citations and quotation marks omitted).

In Commonwealth v Johnson 139 A.3d 1257, 1278 (Pa. 2016), the Court noted that the claim of the unreliability of out of court
identification is governed by a totality of the circumstances test.

A court must assess the reliability of an out-of-court identification by examining the totality of the circumstances. Manson
v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 53 L.Ed.2d 140 (1977). A pre-trial identification violates due process only
when the facts and circumstances demonstrate that the identification procedure was so impermissibly suggestive that it
gave rise to a very substantial likelihood of irreparable misidentification. Commonwealth v. Hughes, 521 Pa. 423, 555 A.2d
1264, 1272–73 (1989).

In Commonwealth v. Kendricks, 30 A.3d 499, 504 (Pa. Super. 2011), the Court sets forth some of the facts that should be conceded
in making a determination as to whether or not the photo array was unduly suggestive.

Our Supreme Court has instructed that a photographic identification is unduly suggestive if, under the totality of the
circumstances, the identification procedure creates a substantial likelihood of misidentification. Commonwealth v.
DeJesus, 580 Pa. 303, 860 A.2d 102, 112 (2004) (citation omitted).

Whether an out-of-court identification is to be suppressed as unreliable, and therefore violative of due process, is determined
from the totality of the circumstances. We will not suppress such identification unless the facts demonstrate that the identifica-
tion procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification.

Commonwealth v. Burton, 770 A.2d 771, 782 (Pa.Super.2001) (citations and quotations omitted). The variance between the
photos in an array does not necessarily establish grounds for suppression of a victim’s identification. Id. “Photographs
used in line-ups are not unduly suggestive if the suspect’s picture does not stand out more than those of the others, and
the people depicted all exhibit similar facial characteristics.” Commonwealth v. Fisher, 564 Pa. 505, 769 A.2d 1116, 1126
(2001). “[E]ach person in the array does not have to be identical in appearance.” Burton, 770 A.2d at 782. The photographs
in the array should all be the same size and should be shot against similar backgrounds. Commonwealth v. Thomas, 394
Pa.Super. 316, 575 A.2d 921 (1990).

In Commonwealth v. Kubis, 978 A.2d 391, 396-397 (Pa. Super. 2009), the Court noted that although a photo array might be
suggestive, that in and of itself does not warrant the exclusion of the identification testimony. 

In his third question for review, Appellant presents a claim that the trial court improperly denied Appellant’s motion
to suppress identification evidence. The crux of Appellant’s argument on this point rests on the allegation that the lineup
was suggestive to the point of creating a likelihood of misidentification. Brief for Appellant at 19. We find this claim
meritless. When determining the admissibility of identification testimony, this Court has held that suggestiveness in the
identification process is a factor to be considered in determining the admissibility of such evidence, but “suggestiveness
alone does not warrant exclusion.” A pretrial identification will not be suppressed as violate of due process rights unless
the facts demonstrate that the identification procedure was so infected by suggestiveness “as to give rise to a substantial
likelihood of irreparable misidentification.” Commonwealth v. Bruce, 717 A.2d 1033, 1037 (Pa.Super.1998) (citation omitted).

In the instant case, we conclude that the circumstances surrounding Mr. Stencler’s identification of Appellant were
not suggestive. Appellant would have us find undue suggestiveness on three grounds: the selected photographs did not
bear sufficient resemblance to Appellant’s photograph; Appellant’s eyes were not focused on the camera; and Detective
Schlotter’s comments to Stencler during the line up were suggestive. We disagree that any of these contentions entitle
Appellant to relief.

Detective Schlotter chose pictures of men with the same basic identifying features when he assembled the photo
array; all were in some stage of balding with fair complexions, blue eyes, and mustaches. In his brief, Appellant relies on
the allegation that only three of the men in the line up had round faces like Appellant. In its opinion, the trial court stated,

Although some of the faces in the line-up appear longer than Appellant[’]s, it cannot be said that five of the seven other
faces are strikingly longer than Appellant’s so as to create suggestivity. The similar characteristics between all eight
men in the line-up outweigh any difference in the length of their faces. Trial Court Opinion (T.C.O.), 10/31/08, at 12.
After reviewing the photographs, we agree that the trial court did not err in its determination on this matter.

Second, Appellant argues that the photo array was somehow unduly suggestive because his photo shows him looking
away from the camera. In the picture, Appellant’s head is facing forward, providing a frontal view of his face that
matches that of the rest of the photos. His eye position is not readily distinguishable from the eye positions of the men in
the other images, and even if it were, such a discrepancy would not create a substantial likelihood of misidentification.

Third, we find that Detective Schlotter’s comments to Mr. Stencler were not suggestive. Appellant contends that he
is entitled to relief because Detective Schlotter told Stencler that the police had a suspect in mind before Stencler chose
Appellant from the lineup. Appellant also contends that Detective Schlotter created a suggestive environment when, after
Stencler had made his selections, the detective indicated that one of the two men Stencler chose was the suspect.
However, Appellant makes no argument as to why these statements would create a substantial likelihood of misidentifi-
cation. Accordingly, we find the out-of-court identification was not suggestive, and the trial court properly denied
Appellant’s motion to suppress it.
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In Theisen’s motion to suppress the photo array identification, he makes no claim that the police engaged in any type of activity
or comment which was designed to influence the ultimate result of his identification. The only claims of suggestiveness are the
photographs of themselves. In this regard, Theisen has suggested because he stands out because he is the only one wearing a
Steeler tee-shirt, he is the only one is not looking directly into the camera, and he is the only one that was not in the center of his
picture. In light of the claims asserted by Theisen, there was no need to hold a hearing to elicit testimony as to three claims asserted
by Theisen. Theisen’s motion also contained numerous citations to the case law applicable to claims of suggestiveness of photo
arrays. The only thing that needed to be done was for this Court to review the photographs to make a determination as to whether
or not the photographs were selected in such a manner as to cause Theisen’s photograph to stand out against the others.

As noted by Detective Dawn Mercurio, all of the victims had the same general description of their attacker to the police,
saying that he was wearing a Steeler tee-shirt, he was a white male with scruffy facial hair and unkempt. In reviewing the photo
array that was used to identify Theisen, it is clear that all eight individual who were pictured were all wearing a tee-shirt. Theisen
shows that his tee-shirt is black and on the top of the right shoulder, there appeared two white marks. It is difficult to tell whether
these white marks are letters, numbers or symbols, however it is impossible to tell from Theisen’s picture anything more about the
tee-shirt and in no way does that tee-shirt demonstrate that it was a Steeler tee-shirt. Theisen’s photographs ends at the top of his
chest and, accordingly, there is nothing shown on the front of the tee-shirt which would lead someone to conclude that it was a
Steeler tee-shirt. The only thing that one can depict from Theisen’s picture is that he is wearing a black tee-shirt with two white
marks on the right shoulder. It should be noted that five of the other individuals pictured in that photo array also had a black tee-
shirt, while one individual had a white tee-shirt and the other one had a multi-colored tee-shirt. All of these individuals appeared
to be in their late twenties, early thirties, having some form of facial hair and receding hairlines.

Theisen also maintains that since he is not in the middle of the photograph and slightly to the right of center that his photograph
becomes suggestive since he now stands out. This is a similar argument to the one that he makes when he says since he is not
directly looking at the camera, he is also being picked out since everyone else in the photo array is in the center of the photograph
and they are all looking directly at the camera. In reviewing all of these photographs, it did not become apparent to this Court that
the photographs were duly suggestive since Theisen’s photograph was slightly off center and he was not looking directly at the
camera. This Court rejected those contentions for the same reasons that the Superior Court rejected them in Commonwealth v.
Kubis, supra. There was no need for testimony since the claims of suggestiveness went to the photographs in and of themselves,
the only thing required of this Court was to review the photographs, which it did and advised counsel following its review, that it
did not believe that the photo array was unduly suggestive.6

In his next claim of error, Theisen maintains that this Court erred in permitting 404(b) evidence of Theisen’s prior convictions
for robbery. The Commonwealth presented testimony from Carol Sykes, Cathy Tressler, Nancy Coquet, Thomas Andrezejcak who
were victims of Theisen in 2007. Carol Sykes testified that on June 27, 2007, that she had returned to her home after shopping at
the Shop ‘N Save grocery store in Greentree. She got out of her car and was attempting to take her groceries out of the car and take
them into her house when she was confronted by an individual who was later identified as Theisen. He slammed her against the
car, grabbed her purse and then ran from her home. At the time of this robbery, she was sixty-eight years old. Cathy Tressler
testified that on June 27, 2007, she had also done grocery shopping at the Giant Eagle grocery store in Greentree when she returned
to her home and parked her car in the driveway. She was unloading her groceries and felt something tug at her shoulder and felt
that her purse was being cut away from her. As a result of the struggle she fell to the ground and she was required to have several
staples in the back of her head. Nancy Coquet testified that on July 4, 2007, she had finished her shopping at the Shop ‘N Save
grocery store and was returning home when she saw that she was being followed by an individual driving a Camaro sports car.
When she pulled into her driveway, she began the task of unloading when she saw an individual coming toward her. That individual
grabbed her purse and pulled her purse from her shoulder and pulled into a telephone pole that abutted her driveway. At the time
of this robbery, she was sixty-eight years old. Thomas Andrezcjak testified that on July 4, 2007, that he was awakened at approxi-
mately five forty in the morning when he heard his car start up. He ran to his bedroom and saw his car being driven away from
his home. He called 911 to make a report of a stolen car and gave the police a description of his car which was a 1988 Camaro
IROC-Z. Andrezcjak testified that he had never met Theisen and, accordingly, Theisen had no permission to operate his motor vehicle.

Theisen maintains that the introduction of this evidence of his convictions for crimes committed in 2007 was in violation of
Pennsylvania Rule of Evidence 404(b), which provides as follows:

(b) Crimes, Wrongs or Other Acts.

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to
show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, or lack of accident. In a criminal case this evidence is
admissible only if the probative value of the evidence outweighs its potential for unfair prejudice.

(3) Notice in a Criminal Case. In a criminal case the prosecutor must provide reasonable notice in advance of trial, or
during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence the
prosecutor intends to introduce at trial.

There are several reasons for the exclusion of evidence of prior bad acts since the production of that evidence may be unduly
time-consuming or cumulative and may also raise collateral issues which distract the jury from the case at hand. The fundamental
reason, however, is that it may unfairly prejudice the party against whom it is admitted. In Commonwealth v. Spruill, 480 Pa. 601,
391 A.2d 1048, 1049-1050 (1978), the Court explained the purpose of the rule of excluding evidence of prior crimes and bad acts
against a defendant as follows:

Evidence of prior criminal activity (particularly of the type of conduct suggested by this statement) is probably only
equaled by a confession in its prejudicial impact upon a jury. Thus, fairness dictates that courts should be ever vigilant
to prevent the introduction of this type of evidence under the guise that it is being offered to serve some purpose other
Than to demonstrate the defendant’s propensity to commit the charged crime. An additional reason why we caution trial
courts against being innovative in carving out new exceptions to the rule is that evidence of prior criminal activity
requires the accused to answer additional charges which were not included in the indictment returned against him.
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Where the testimony is admissible under the traditional exceptions counsel for an accused can anticipate its introduction
and thus prepare a response. Where a novel exception provides the basis for the entry of such testimony, the appellant
cannot reasonably be expected to be prepared to meet it. In the latter case, serious due process concerns are raised.

Pennsylvania Rule of Evidence 404(b) does recognize, however, evidence of prior crimes and bad acts are relevant to show any
one of five things: 1) motive; 2) intent or knowledge; 3) absence of mistake or accident; 4) common scheme or plan; and, 5) identity.
The Commonwealth maintained that the introduction of this evidence would meet the criteria for Rule 404(b) and that it would
help establish the identity of the individual committing these crimes and establish a common plan or scheme. In reviewing the
record in light of the Commonwealth’s assertion, it is clear that evidence of Theisen’s prior convictions for robbery is relevant for
establishing his motive, his common plan or scheme and his identity as the individual who committed the crimes in August of 2014.
Theisen acknowledged that the reason that he committed all of these crimes was that he needed money to support his significant
drug habit. The common plan or scheme is readily evident from a review of his past activities and the crimes that were under
consideration by the jury. In both sets of cases he stole a vehicle which would allow him to perpetrate the crimes of robbery against
his victims. All of his victims had completed their grocery shopping, the only difference between the 2007 and 2014 robberies were
that the robberies in 2007 were committed on foot and at the homes of the victims, whereas the robberies in 2014, were committed
with the use of a motor vehicle at the grocery store. All of the victims of Theisen’s robberies were women in their late sixties and
early seventies and almost all of his victims, in both cases, sustained some type of physical injury as a result of the physical force
used by Theisen to get their purses. Theisen’s actions established a clear plan of what he intended to do, and that was to initially
steal a motor vehicle to enable him to carry out these crimes of robbery against elderly women who had completed their grocery
shopping. When these prior convictions reviewed in the light of the purpose of Pennsylvania Rule of Evidence 404(b), it is clear
that they were properly admitted as they did establish a common plan, a motive, and the identity of the individual who committed
the 2014 crimes.

Theisen next maintains that his sentence is an abuse of discretion and manifestly excessive. Following his convictions on all of
the charges filed against him, this Court ordered a presentence report and scheduled sentencing for January 20, 2016. At criminal
complaint 201413588, Theisen was sentenced to a period of incarceration of ninety to one hundred eighty months, to be followed
by a period of probation of two years for his conviction of the crime of robbery, to a consecutive period of incarceration of ninety
to one hundred eighty months with a five year period of probation for his conviction of the crime of aggravated assault, and a
consecutive sentence of eighteen to thirty-six months with a five year period of probation for his conviction of theft by unlawful
taking. No further penalty was imposed at the remaining offenses. At criminal complaint 2014149997, Theisen was sentenced to
a period of incarceration of thirty to sixty months to be followed by a period of probation. No further penalty was imposed at the
remaining counts. And, finally, at criminal complaint 201412533, Theisen was sentenced to a period of incarceration of not less than
eighteen nor more than thirty-six months to be followed by a period of probation of four years for his conviction of the charge of
receiving stolen property. All of the sentences of incarceration were to be run consecutively and his periods of probation to be run
concurrently, the aggregate effect of which was a sentence of not less than twenty and one-half nor more than forty-one years, to
be followed by a period of probation of ten years. In Commonwealth v. Mouzon, 571 Pa. 419, 812 A.2d 617, 620 (2002), set forth the
factors a Court must consider in fashioning a sentence upon a defendant.

Traditionally, the trial court is afforded broad discretion in sentencing criminal defendants “because of the
perception that the trial court is in the best position to determine the proper penalty for a particular offense based upon
an evaluation of the individual circumstances before it.” Commonwealth v. Ward, 524 Pa. 48, 568 A.2d 1242, 1243 (1990).
Under Pennsylvania’s Sentencing Code, 42 Pa.C.S. § 9701 et seq., a trial court must “follow the general principle that the
sentence imposed should call for confinement that is consistent with the protection of the public, the gravity of the offense
as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the defendant.”1
Id. § 9721(b). The court must also consider the statutory Sentencing Guidelines, which were promulgated in order to
address the problems associated with disparity in sentencing. See id.; see also 42 Pa.C.S. §§ 2151- 2155 (governing
creation and adoption of the Sentencing Guidelines); 204 Pa.Code §§ 303.1-303.18 (Pennsylvania Sentencing Guidelines);
see generally Commonwealth v. Sessoms, 516 Pa. 365, 532 A.2d 775, 776-77 (1987) (discussing the formation of the
Sentencing Commission and the development of the Guidelines).2

The Sentencing Guidelines enumerate aggravating and mitigating circumstances, assign scores based on a defendant’s
criminal record and based on the seriousness of the crime, and specify a range of punishments for each crime.3 “In every
case in which the court imposes a sentence for a felony or misdemeanor, the court shall make as a part of the record, and
disclose in open court at the time of sentencing, a statement of the reason or reasons for the sentence imposed.” 42 Pa.C.S.
§ 9721(b); see 204 Pa.Code § 303.1(d). The Sentencing Guidelines are not mandatory, however, so trial courts retain broad
discretion in sentencing matters, and therefore, may sentence defendants outside the Guidelines.4 See 42 Pa.C.S.
§ 9721(b); Commonwealth v. Ellis, 700 A.2d 948, 958 (Pa.Super.1997). If a court departs from the sentencing recommen-
dations contained in the Sentencing Guidelines, it must “provide a contemporaneous written statement of the reason or
reasons for the deviation.”

In fashioning a sentence on a defendant, a Court is required, pursuant to the Sentencing Code, to take into consideration the impact
upon the victim, the impact upon society, the likelihood that that defendant will reoffend and the need for a defendant’s rehabili-
tation. This Court had the opportunity to review the presentence report that it had ordered for Theisen and also, a presentence
report that was prepared for Judge Colville in 2003. In addition to those presentence reports, this Court had the benefit of the
guidelines that were promulgated for each of his crimes and considered all of those factors in making a determination that the
sentence of total confinement was necessary for Theisen in light of his continued criminal activity. At the time of his sentencing,
Theisen was thirty-five years old and had twenty-one cases in the criminal justice system. All of these cases demonstrated a long
and lengthy use and abuse of drugs and as noted at the time of sentence, he had numerous opportunities to avail himself of drug
treatment programs in an effort to rid himself or control his affliction, however, he never took advantage of any of these particular
programs. Theisen’s criminal history demonstrated that he was a predator, praying upon elderly women who were basically
defenseless, stealing from them without concern for their physical safety as witnessed by the fact that in almost every case his
victim sustained some type of injury, some more disabling than others. More disturbing is that he had no remorse or concern for
his victims since he referred to them as “Old MFers”.
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This Court believes that Theisen is a danger to society and that he had a significant impact upon each and every one of his
victims and that he is incapable of rehabilitation as evidenced by his twenty-one cases. His drug addiction controls all of his actions
and unfortunately those actions include his criminal activity and his willingness to inflict serious bodily injury on his victims. In
reviewing his prior criminal history, it is clear that he had numerous opportunities to attempt to treat his drug addiction but refused
to do so. Accordingly, this Court believes that he is incapable of rehabilitation and that sentences of total confinement were
necessary for him and those sentences were to be run consecutively. Any other fashioning of this sentence would deprecate
the seriousness of his crimes and ignore his lack of remorse of the commission of those crimes. Theisen’s sentences were not
an abuse of discretion nor were they manifestly excessive since they were all within the guidelines and did not exceed the
statutory maximum.

Theisen’s final claim of error is that this Court should not have permitted Detective Mercurio to testify at the time of his
sentencing. Detective Mercurio was the lead detective on Theisen’s cases and interviewed him with conjunction with those cases.
She noted that during the course of the interviews that he referred to his victims as “Old MFers”. She did not detect a sense of
remorse for the commissions of these crimes and considered that he is a dangerous individual who prays on elderly women.
Detective Mercurio’s testimony at the time of sentencing consisted of less than two pages of the transcript, however, it reflects the
statements made by Theisen in jail house tapes as once again referring to his victims as “Old MFers.” That information was
previously before the Court and in no way did Detective Mercurio’s testimony in refreshing the Court’s recollection of his disdain
for his victims, prejudice this Court.

BY THE COURT:
/s/Cashman, A.J.

Dated: May 27, 2017

1 Criminal Complaint 201412533.
2 Criminal Complaint 201413588.
3 Criminal Complaint 201414997.
4 Criminal Complaint 201412344.
5 The remaining exhibit is the picture of the back of the pictures in the first photo array that, after two victims identified Theisen
as their attacker, both signed the same photograph on two different dates.
6 See Post-Sentence Hearing Transcript of April 18, 2016, page 11.
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Commonwealth of Pennsylvania v.
Joseph Irvin Jackson

Criminal Appeal—VUFA—Sufficiency—Jury Instructions—Concealment

Challenge to the jury instruction regarding the element of concealment for VUFA offense is without merit.

No. CC 201302197, 201316049, 201416652. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—April 11, 2017.

OPINION
On December 16, 2004, following a jury trial, the appellant, Joseph Irvin Jackson, (hereinafter referred to as “Jackson”), was

found guilty of the charge of possession of a firearm without a license. Prior to the commencement of that jury trial, this Court
granted Jackson’s motion to sever the charge of person not to possess a firearm and heard that charge in a non-jury trial which
was held in conjunction with his jury trial. Jackson was found guilty of the charge of person not to possess a firearm since it was
stipulated between Jackson and the District Attorney’s Office that he had two convictions for delivery of a controlled substance
and two convictions for the charge of person not to possess a firearm.
A presentence report was ordered and Jackson was sentenced on March 3, 2015, to a period of incarceration of not less than

two and one-half nor more than five years, to be followed by a period of probation of two years, during which he was to undergo
random drug screening. Jackson filed a motion for a new trial and his trial counsel filed a motion for leave to withdraw. Jackson’s
current appellate counsel was appointed to represent him in connection with his post-sentence motions which were ultimately
denied by operation of law. Jackson filed a petition to reinstate his post-sentence and appellate rights which was granted on
February 17, 2016. A hearing was scheduled on his motion for July 22, 2016. Once again, his post-sentence motions were denied
by operation of law and Jackson filed the instant appeal.
Jackson was directed pursuant to Pennsylvania rule of Appellate Procedure 1925(b) to file a concise statement of matters

complained of on appeal. In filing that statement, Jackson has raised four claims of error. Initially, Jackson maintains that the
evidence was insufficient to convict him of the charge of person not to possess a firearm. Jackson next maintains that this Court
erred when it told the jury that anyone who owned a gun had to register the gun with the Pennsylvania State Police. Jackson
further maintains that the Court erred in giving jury instructions that did not adequately specify that the concealment of a weapon
is a material element of the charge of possession of a firearm without a license. Finally, Jackson maintains that the standard jury
instructions are fundamentally flawed since they do not adequately specify the concealment as a material element of the offense.
At approximately 2:30 a.m. on October 20, 2012, Officer Adam Quinn, who was then employed by the North Braddock Police

Department, was on routine patrol with his partner, Officer Gettig and were travelling along Hawkins Avenue when they noticed
two males wearing hoodies who had their hoods up. Officer Quinn stopped his patrol car and then asked these individuals to
produce some identification and asked what they were doing out at 2:30 in the morning. Jackson produced identification
establishing who he was and told Officer Quinn that they were going home after they had left a bar. During the course of their
discussion, Jackson turned and then ran from the police officers. Officer Quinn ran after Jackson and pulled out his taser and fired
it at him in an attempt to stop him, however, he did not hit Jackson. Officer Quinn then noticed that Jackson reached into his waist-
band and pulled out a gun and discarded that gun. Officer Quinn was able to stop Jackson after he tripped over some railroad
tracks. Once Jackson was handcuffed, Officer Quinn went back to the area where he saw the gun and retrieved a nine millimeter
semi-automatic.
In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set forth the standard

to be used in examining a claim that the evidence was insufficient to support the verdict.

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a different
conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and allege that he
would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict is against the
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weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine that “notwith-
standing all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

The crime of a person not to possess a firearm is set forth in 18 Pa.C.S.A. §6105(a) as follows:

§ 6105. Persons not to possess, use, manufacture, control, sell or transfer firearms 

(a) Offense defined.-- 

(1) A person who has been convicted of an offense enumerated in subsection

(b), within or without this Commonwealth, regardless of the length of sentence or whose conduct meets the criteria in
subsection (c) shall not possess, use, control, sell, transfer or manufacture or obtain a license to possess, use, control, sell,
transfer or manufacture a firearm in this Commonwealth.

(2)(i) A person who is prohibited from possessing, using, controlling, selling, transferring or manufacturing a firearm
under paragraph (1) or subsection (b) or (c) shall have a reasonable period of time, not to exceed 60 days from the date
of the imposition of the disability under this subsection, in which to sell or transfer that person’s firearms to another
eligible person who is not a member of the prohibited person’s household.

(ii) This paragraph shall not apply to any person whose disability is imposed pursuant to subsection (c)(6). 

(a.1) Penalty.-- 

(1) Except as provided under paragraph (1.1), a person convicted of a felony enumerated under subsection (b) or a felony
under the act of April 14, 1972 (P.L. 233, No. 64),1 known as The Controlled Substance, Drug, Device and Cosmetic Act,
or any equivalent Federal statute or equivalent statute of any other state, who violates subsection (a) commits a felony of
the second degree.

(1.1) The following shall apply:

(i) A person convicted of a felony enumerated under subsection (b) or a felony under The Controlled Substance, Drug,
Device and Cosmetic Act, or any equivalent Federal statute or equivalent statute of any other state, who violates
subsection (a) commits a felony of the first degree if: 

(A) at the time of the commission of a violation of subsection (a), the person has previously been convicted of an offense
under subsection (a); or 

(B) At the time of the commission of a violation of subsection (a), the person was in physical possession or control of a
firearm, whether visible, concealed about the person or within the person’s reach. 

(ii) The Pennsylvania Commission on Sentencing, under 42 Pa.C.S. § 2154 (relating to adoption of guidelines for sentenc-
ing), shall provide for a sentencing enhancement for a sentence imposed pursuant to this paragraph.

In order for the Commonwealth to sustain its burden, it was required to prove that Jackson was convicted of one of the enumerated
offenses set forth in that statute and that he possessed, used or controlled a firearm. In reviewing the record in the instant case in
the light most favorable to the Commonwealth and all the reasonable inferences drawn therefrom, it is abundantly clear that the
Commonwealth met its burden in establishing all of the elements of this offense. Officer Quinn saw Jackson remove a gun from
his waistband and then throw it away. After Officer Quinn had captured Jackson, he went to the spot where he saw Jackson toss
the weapon and retrieved a nine-millimeter firearm. The remaining element of this particular offense is if Jackson had been
convicted of one of the enumerated crimes set forth in that statute and there was a stipulation that Jackson had two convictions
for delivery of a controlled substance, which is one of the enumerated crimes set forth in 18 Pa.C.S.A. §6105(c)(2).1

Jackson next maintains that this Court erred when it told the jury that anyone who owns a gun had to register it with the
Pennsylvania State Police. This statement was not part of the jury instructions but, rather, was an explanation as to the stipulation
reach by the parties that there was a certificate from the Pennsylvania State Police saying that Jackson was not licensed. This is
an explanation as to why and how the Pennsylvania State Police acquired the information and what would make that information
reliable. If the statement taken in the abstract was in error, it was harmless error.
The final two claims of error deal with the question of whether or not the concealment is a material element of the offense of

possession of a firearm without a license. Jackson maintains that this Court’s instruction did not adequately state that concealment
is a material element of the offense. The Court instructed the jury that there were three elements that had to be established beyond
a reasonable doubt in order for the jury to convict Jackson of the charge of possession of a firearm without a license. The first
element was that Jackson carried a firearm, concealed on or about his person. The second element is that the defendant was not
in his home or place of business and the third element was that the defendant did not have a valid and lawfully issued license for
the carrying of such a weapon. It is abundantly clear from the instruction given to the jury that there were three separate elements
that had to be established and one of those elements, was the concealment of the weapon on or about his person.
Jackson’s final claim of error is that the jury instruction did not adequately specify that concealment is an element of the
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offense. As noted in this Court’s instruction to the jury, the first element of the offense of carrying a firearm without a license
is that the individual possessed a firearm and had it concealed on or about his person. With no special definition for the word
concealment other than its ordinary and customary usage, the jury was fully advised of all three elements. The standard jury
instructions are not required to be used since the Court has the ability to fashion the instructions as long as the instructions
thoroughly, adequately and correctly set forth the law. As with Jackson’s other claims of error, this claim is without merit.

BY THE COURT:
/s/Cashman, A.J.

Dated: April 11, 2017

1 (2) A person who has been convicted of an offense under the act of April 14, 1972 (P.L. 233, No. 64), known as The Controlled
Substance, Drug, Device and Cosmetic Act, or any equivalent Federal statute or equivalent statute of any other state, that may be
punishable by a term of imprisonment exceeding two years.

18 Pa. Stat. and Cons. Stat. Ann. § 6105 (West)

Commonwealth of Pennsylvania v.
Stephen James Russell

Criminal Appeal—PCRA—Untimely

Life sentence without parole is not unconstitutional when the defendant was 19 at the time of the crime.

No. CC 199414840, 199416481. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, S.J.—April 3, 2017.

OPINION
On January 11, 2017, the Defendant filed an appeal to the Pennsylvania Superior Court from this Court’s Order of December

12, 2016, which dismissed the Defendant’s PCRA Petitions that were filed on December 2, 2008, and March 16, 2016. This Court
Ordered Defendant to file a 1925(b) Statement of Errors Complained of on Appeal on February 3, 2017. The Defendant’s Statement
was timely filed on February 24, 2017.
This matter involves the fatal shooting of Eric Bible on October 28, 1994. On February 1, 1996, a jury found the Defendant guilty

of second degree homicide and two counts of Robbery, one count of Violation of the Uniform Firearms Act (VUFA), and one count
of Recklessly Endangering Another Person. On March 11, 1996, this Court sentenced the Defendant to life incarceration without
parole, and a consecutive two to four years for both robbery and for VUFA.
Defendant’s judgment of sentence was affirmed by the Superior Court of Pennsylvania on May 3, 2001, and his Petition for

Allowance of Appeal was denied by the Pennsylvania Supreme Court on October 3, 2001. The defendant did not file a petition for
writ of certiorari to the United States Supreme Court. Judgment of sentence became final on January 1, 2002. Therefore, Defendant
had until January 1, 2003, to file a timely PCRA Petition. The Defendant’s instant PCRA Petitions were untimely filed in 2008 and
in 2016.
This Court appointed the Public Defender’s Office to represent the Defendant with his PCRA petitions. Counsel filed an amended

PCRA petition on August 25, 2016. The Commonwealth filed an Answer to the PCRA petition on October 14, 2016. This Court
entered an Order of Notice of Intention to Dismiss on October 18, 2016. The Defendant’s PCRA Petition was denied by this Court
on December 12, 2016.
The Defendant’s instant PCRA petition was untimely filed over five years after the period for a timely PCRA had expired.

Therefore, Defendant must prove that any of the timeliness exceptions under 42 Pa.C.S.9545(b)(i-iii) are applicable to his case.
There are three exceptions to the PCRA time-bar: (1) interference by government officials in the presentation of the claim; (2)
after-discovered evidence; or (3) a newly recognized and retroactively applied constitutional right. Commonwealth v. Beasley,
741 A.2d 1258 (Pa 1999). The after-discovered evidence exception requires Defendant to prove that the facts upon which the claim
is based were not previously known to him, and that they could not have been obtained earlier through due diligence. If the
Defendant is able to establish one of the above exceptions, a petition must be filed within 60 days of the date that the claim could
have been presented. Commonwealth v. Abu-Jamal, 720 A.2d 79 (Pa 1998).
In the Defendant’s PCRA Petition, Defendant claims that the cases of Miller v. Alabama, __U.S.__, 132 S.Ct. 2455, 183 L.Ed.2d

407 (2012), and Montgomery v. Louisiana, __U.S.__, 136 S.Ct. 718, 193 L.Ed.2d 599 (2016), are applicable to his case and satisfy
the timeliness exceptions under 42 Pa.C.S.9545(b)(i-iii), as a newly recognized and retroactively applied constitutional right. The
United States Supreme Court decision in Miller holds that a sentence of life without parole is unconstitutionally cruel and unusual
punishment when the defendant was under age 18 at the time he committed the murder. The United States Supreme Court deci-
sion in Montgomery holds that the determination in Miller applies retroactively to cases on state collateral review. The Miller
decision applies only to perpetrators that are under the age of 18 when they committed the crime.
In the instant case, the Defendant was 19 years old when he committed the homicide, therefore, Miller and Montgomery do not

apply to his case. The Defendant urges this Court to extend the holding in Miller to apply to cases where the perpetrator is over
the age of 18. This Court has properly declined to apply the Miller holding to the defendant who was age 19 at the time he
committed the homicide. The Miller Court expressly stated that their decision applies only to defendants who were under the age
of 18 at the time of their crimes. Miller, 132 S.Ct. at 2460. Therefore, Miller does not create a newly recognized constitutional right
that can provide an exception to the PCRA timebar for Defendant, who was 19 when he killed the victim.
The Defendant argues that the rationale in Miller should be applied to him because he possessed characteristics of youth that

rendered him categorically less culpable. The appellate courts have declined to accept arguments regarding immature brain devel-
opment as support to extend Miller to offenders that were over the age of 18 when they committed their crimes. Commonwealth v.
Furgess, 149 A.3d 90 (Pa.Super.2016), Commonwealth v. Cintora, 69 A.3d 759 (Pa.Super.2013).
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In the Defendant’s 1925(b) Statement, Defendant claims that this Court’s sentence of life imprisonment without parole violated
the Eighth and the Fourteenth Amendment of the United States Constitution and Article 1, §26 of the Pennsylvania Constitution.
The Defendant claims he should not have been sentenced to life imprisonment without parole because he was less culpable since
he was convicted of second degree murder and was age 19 when he committed the crimes. The Defendant raises Miller and
Montgomery in support of his position. The Defendant has not established that Miller and Montgomery created a newly recognized
and retroactively applied constitutional right that would apply to perpetrators over the age of 18 at the time of their crimes. The
Defendant has failed to prove an exception to the PCRA time-bar under 42 Pa.C.S.9545(b)(i-iii). This Court has no jurisdiction to
consider the claims raised in in Defendant’s untimely PCRA because he did not prove that an exception to timeliness requirement
applies.
This Court’s Order of December 12, 2016 should be affirmed for the reasons contained herein.

BY THE COURT:
/s/Bigley, S.J.

Commonwealth of Pennsylvania v.
Benjamin Jenkins

Criminal Appeal—Suppression—Terry Stop—Investigative Detention

Officer conducted proper Terry stop and frisk on intoxicated and over-age defendant found in a high school.

No. CC 2016-08390. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—April 11, 2017.

OPINION
Mr. Jenkins has appealed from his sentence of 11 ½ to 23 months in jail followed by 4 years of probation. He does not like the

Court’s ruling on his suppression issue. His Statement of Errors is devoted exclusively to the interaction law enforcement had
with him at Sto-Rox High School.1 Jenkins claims he was subjected to a seizure and subsequent search without the required level
of suspicion.
The facts are rather simple. Around 7:30 in the morning on a school day, a Sto-Rox police officer is called to the high school.

The call was that a former student showed up and he was intoxicated. Officer Nicholas Hryadil responded to the call. He gets to
the main office of the high school and see Jenkins talking with a former teacher. Jenkins appeared drowsy and intoxicated, yet
jovial. He hugged the former teacher 3 times while Hryadil was there. School personnel did not want him there any longer. Hryadil
asked him to leave. It took some more talking. Eventually, Jenkins “walked out the door”. Transcript, pg. 10.2 Jenkins was just a
few feet away from the door and Hryadil himself when Hryadil noticed “a bulge sticking in his waistband and it looked like the
end of a firearm.” Id. Based upon his training and 16 years of police experience, Hryadil believed it to be a gun. He told Jenkins
to put his hands on his head and he “reached down and felt it”. Id., at 11. “[I]t felt like a firearm.” Id. “[L]ike the handle of a snub
nose revolver.” Id., at 21. “It’s a short handle kind of round a little bit on the top part of it that was facing downward.” Id., at 23.
Hryadil moved Jenkins’ shirt and removed the item from Jenkins’ waistband. Id., at 25. He was then arrested and later a small
amount of marijuana was found on him. Id., at 28.
The legal issues involved concern the application of Terry v. Ohio to our facts. In order to engage in a search of a citizen like

that which was done with Mr. Jenkins, the Commonwealth must be able to justify that activity. According to it, the officer engaged
in an “investigative detention” with the requisite level of suspicion. That phrase - investigative detention - finds its origin in the
preeminent case of Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). The Terry “case presents serious questions
concerning the role of the Fourth Amendment in the confrontation on the street between the citizen and the policeman investigating
suspicious circumstances.” Id., at 4. The holding in Terry has two parts – one addresses law enforcement’s ability to stop a citizen
and the other is law enforcement’s ability to conduct a limited search.

“[W]here a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that
criminal activity may be afoot

and

that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating
this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages
of the encounter serves to dispel his reasonable fear for his own or others’ safety, he is entitled for the protection of
himself and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt
to discover weapons which might be used to assault him.”

Id., 392 U.S. at 30.

Neither part of the Terry analysis detains this Court very long. Officer Hryadil had sufficient suspicion that criminal activity
may be afoot. He has interaction with a former student, over the age of 21, visibly intoxicated, at a public high school within his
patrol area. During the escort process of Jenkins off the property, Hryadil noticed, as filtered through his years of experience, what
he believed to be a gun in Jenkins’ waistband. Considering school is just starting for the day, Hryadil freezes the situation by
instructing Jenkins to put his hands on his head and he then touches that area. His tactile sense then confirms for him that it is,
indeed, a gun. This then allowed a protective, limited search to take place. In sum, there is simply nothing unreasonable about the
officer’s interaction with Jenkins. Because the touchstone of reasonableness was demonstrated by the government’s proof, this
court denied the request to suppress the gun.
Upon seeing that the item was in fact a gun, the circumstances quickly materialized into probable cause to arrest Jenkins for

having a weapon on school property. The later search of Jenkins, uncovering the marijuana, was incident to that lawful arrest.
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With this opinion now being published, our Department of Court Records shall now forward the certified record to the Superior
Court of Pennsylvania in due course.

BY THE COURT:
/s/Williams, J.

1 The Court will use the spelling the school district uses – Sto-Rox.
2 The transcript has a tracking number of T17-0005 and was filed on January 4, 2017.

Commonwealth of Pennsylvania v.
Benedicto Perez

Criminal Appeal—SVP Determination

Defendant claims the SVP determination is not supported by clear and convincing evidence.

No. CC 2014014260. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—April 12, 2017.

OPINION
On February 22, 2016, a jury convicted Appellant, Benedicto Perez, of two counts of Indecent Assault-Person Less than 13 Years

of Age, one count of Indecent Assault-Person less than 16 Years of Age, four counts of Unlawful Contact With a Minor, three counts
of Endangering the Welfare of Children, and two counts of Corruption of Minors.1 This Court sentenced Appellant on May 17, 2016
to an aggregate sentence of four to twelve years of incarceration with six years consecutive probation and lifetime SORNA regis-
tration. Appellant did not file a Post-Sentence Motion. Appellant filed a Notice of Appeal on June 13, 2016 and his Statement of
Errors Complained of on Appeal on August 11, 2016. This Court filed its Opinion on January 17, 2017 addressing the six issues
Appellant raised on appeal.
On August 19, 2016, after a hearing at which the Commonwealth presented expert testimony,2 this Court found that Appellant met

the criteria to be classified as a Sexually Violent Predator (“SVP”). On September 12, 2016, Appellant filed a Notice of Appeal as to
this Court’s determination of Appellant being a SVP. Appellant filed a separate Statement of Errors Complained of on March 31, 2017.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges two errors on appeal. Appellant alleges that this Court abused its discretion by basing its decision to deem

Appellant an SVP on the assessment of Dr. Allan Pass, arguing that Dr. Pass lacked sufficient information to make a reliable assess-
ment. Appellant also asserts this Court erred in finding by clear and convincing evidence that Appellant met the criteria to be
classified as an SVP. (Concise Statement of Errors to be Raised on Appeal at 4-5)

DISCUSSION
Appellant’s issues may be combined for the purpose of this Opinion. Appellant alleges that the SVP classification was not

supported by clear and convincing evidence. Appellant further alleges this Court erred in accepting Dr. Pass’ opinion as it was based
on insufficient information. The standard for determining that Appellant met the criteria to be designated as an SVP is as follows:

In order to affirm an SVP designation, we, as a reviewing court, must be able to conclude that the fact-finder found clear
and convincing evidence that the individual is an SVP. As with any sufficiency of the evidence claim, we view all evidence
and reasonable inferences therefrom in the light most favorable to the Commonwealth. We will reverse a trial court’s
determination of SVP status only if the Commonwealth has not presented clear and convincing evidence that each
element of the statute has been satisfied.

Commonwealth v. Baker, 24 A.3d 1006, 1033 (Pa. Super. 2011), aff ’d, 78 A.3d 1044 (Pa. 2013).
Appellant argues that because he did not meet certain enumerated criteria, specifically multiple victims, previous history of

sexual offenses, unusual cruelty, or use of weapons or drugs in the commission of the offense, he cannot be designated as an SVP.
However, Appellant need not meet every assessment factor to be classified as an SVP.

[Appellant]'s ... [position is also] that there was no evidence presented to indicate that the offenses involved displayed
unusual cruelty and also that there was no evidence presented that [Appellant] exceeded the means necessary to achieve
the offense as evidenced by the lack of force, threats, or weapons. In the [Sex Offender Assessment], Dr. Pass wrote,
‘[T]here is no scientific assignment of weighted values determining that one or all of the Megan’s Law assessment factors
are more or less important. A[n] [individual] may meet the classification criteria for a sexually violent predator with one
or all of the factors.’ ([Sex Offender Assessment], p. 2). According to [42] Pa.C.S.A. § 9795(4), an assessment shall include
an examination of the list of factors described above. It is not necessary for the offense to display unusual cruelty, nor is
it necessary to show that offender exceeded the means necessary to achieve the offense. [Appellant also asserts] that the
designation of [him] as a violent predator was inappropriate because he had no prior criminal history and there was only
one victim. It is not necessary for an offender to have a prior criminal history, or for the offense to include more than on
victim. These factors are simply to be considered in the determination of an offender’s sexually violent predator status….
Askew, 907 A.2d [at 629–30]. Thus, this claim lacks merit.

Commonwealth v. Whanger, 30 A.3d 1212, 1217 (Pa. Super. 2011).
Appellant stipulated at the SVP hearing to Dr. Pass’ qualifications as an expert in violent and psychosexual psychology and to

the admission of Dr. Pass’ report. (Transcript of SVP hearing Aug. 19, 2016, hereinafter ST 3) Appellant declined to participate in
the Sex Offender Assessment Board interview. (ST 4, 9) Despite Appellant’s lack of participation, Dr. Pass found that Appellant
met the statutory classification criteria through a thorough analysis of a multitude of reports and records. (ST 5) Dr. Pass testified
that he considered the statutory list of fourteen factors used to assess an individual to determine SVP status and considered
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Appellant’s criminal misconduct in relation to those factors. (ST 5-6) Dr. Pass concluded that Appellant suffers from the mental
abnormality of pedophilic disorder, (ST 6) and further concluded that because Appellant, the victim’s stepfather, utilized his posi-
tion “within the family constellation to engage in illegal, sexual misconduct over a prolonged course of time over approximately
nine years with a victim who was prepubescent, … he did engage in acts with the victim with whom a relationship had been initi-
ated, established, maintained or promoted in whole or in part in order to facilitate that victimization.” (ST 7) Dr. Pass opined that
Appellant’s criminal behavior met the statutory criteria for SVP designation. This Court accepted the uncontradicted expert
testimony of Dr. Pass, and found by clear and convincing evidence that Appellant is an SVP.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3126 (a) (7), 3126 (a) (8), 6318 (a) (1), 4304 (a), and 6301 (a) (1), respectively.
2 Appellant presented no evidence at this hearing.

Commonwealth of Pennsylvania v.
Kristopher Heggins

Criminal Appeal—JLWOP—Sentencing (Discretionary Aspects)—Challenge to Maximum Sentence of Life

Former juvenile with homicide conviction is sentenced to 30 years to life in prison.

No. CC 200007504, 200007508. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 5, 2017.

OPINION
The Defendant has appealed from the judgment of sentence entered on August 10, 2016 following a re-sentencing hearing and

grant of Post-Conviction collateral relief. However, a review of the record reveals that the Defendant has failed to present any
meritorious issues on appeal and, therefore, the judgment of sentence should be affirmed.
This case has a long and complex procedural history. The Defendant was charged with Criminal Homicide,1 Robbery2 and

Criminal Conspiracy3 in connection with the shooting death of Salvatore Brunsvold. At the time of Mr. Brunsvold’s death, the
Defendant was 16 years old. Following a jury trial held before this Court in September, 2000, the Defendant was convicted of
Second-Degree Murder and the remaining charges. The judgment of sentence was affirmed by the Superior Court on September
18, 2002 and his Petition for Allowance of Appeal was denied by the Pennsylvania Superior Court on June 20, 2003.
On March 17, 2004, the Defendant filed a pro se Post Conviction Relief Act Petition. J. Richard Narvin, Esquire, was appointed

to represent the Defendant, and after several delays, an Amended PCRA Petition was filed on July 16, 2007. This Court initially
dismissed the Amended Petition, but after reviewing counsel’s Motion to Reconsider, this Court vacated the dismissal and sched-
uled an evidentiary hearing on the Amended Petition. Several changes of counsel and corresponding postponements ensued, and
the evidentiary hearing was eventually held on April 21, 2010.
Following the evidentiary hearing, this Court thoroughly reviewed the record and trial transcripts in their entirety. On

September 22, 2010, this Court convened a second PCRA hearing at which time it found that trial counsel was ineffective for
failing to object to the testimony of the Danville Correctional Institute witnesses regarding the Defendant’s supposed gang
membership and past criminal activity and also for introducing the Defendant’s otherwise inadmissible prior convictions.
Consequently, this Court granted collateral relief in the form of a new trial. The Commonwealth appealed the award of a new trial
and the Superior Court reversed this Court’s Order on May 9, 2012. Reargument was subsequently denied on August 9, 2012.
No further action was taken until the Defendant sought, and was granted, leave to file a Petition for Allowance of Appeal Nunc Pro
Tunc. The Petition for Allowance of Appeal was filed and was denied on August 27, 2013.
While the appeal of this Court’s Order for a new trial was pending, the Defendant filed a counseled Post Conviction Relief Act

Petition, his second, on July 10, 2012, raising a claim pursuant to Miller v. Alabama, 132 S.Ct. 2455 (U.S. 2012). However, shortly
thereafter he filed a Petition to Withdraw the PCRA Petition, and this Court granted that request on July 23, 2012.
On October 24, 2013, the Defendant filed a pro se “Post Conviction Relief Act Continuance/Extension of Original PCRA

Petition”, which he attempted to characterize as a second amendment to his 2004 PCRA Petition but was, in actuality, his third
PCRA Petition. J. Richard Narvin, Esquire, was appointed to represent the Defendant, though the Defendant later sought to have
Mr. Narvin removed from the case due to a “personality” difference. That motion was denied. Thereafter, Mr. Narvin filed a Turner
“No Merit” Letter citing the untimeliness of the Petition and sought permission to withdraw from the representation, which this
Court then permitted. After giving appropriate notice of its intent to do so and reviewing the Defendant’s response thereto, this
Court dismissed the Defendant’s third PCRA Petition on August 18, 2014. A direct appeal was taken and remained pending for
some time, though it was eventually remanded for resentencing on March 15, 2016 in light of the new decision in Montgomery v.
Louisiana, 136 S.Ct. 718 (2016).
However, on February 18, 2016, several weeks after the Montgomery decision but before the Superior Court took action on the

prior appeal, the Defendant filed his fourth Post Conviction Relief Act Petition raising another Miller claim, this time in conjunc-
tion with the retroactivity ruling in Montgomery. Counsel was appointed to represent the Defendant and an Amended Petition
quickly followed (also before the Superior Court’s Remand Order). Thereafter, this Court granted relief in the form of a resen-
tencing hearing.
The resentencing hearing was held on August 10, 2016. After an extensive review of the record and consideration of testimony

from the Defendant and his mother, a victim impact statement from Mr. Brunsvold’s widow and arguments from counsel, this Court
imposed a term of imprisonment of 30 years to life. Timely Post-Sentence Motions were filed and were denied on November 4,
2016. This appeal followed.
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On appeal, the Defendant raises eight (8)4 claims of error all relating in some way to his sentence: that imposition of maximum
sentence of life for a minor is unconstitutional; that imposition of a maximum sentence of life for a person who “neither killed nor
intended to kill” is unconstitutional; that there is no valid sentencing scheme for juveniles convicted of second-degree murder so
the Defendant should simply have been sentenced on the underlying felony; that use of the sentencing scheme of 18 Pa.C.S.A.
§1102.1 is illegal; that this Court did not conduct an individualized sentencing hearing; that the sentence of 30 years to life is the
functional equivalent of a life sentence without parole; that this Court erred in basing its sentence on the fact that the Defendant
was the primary actor in the offense; and that this Court erred in not allowing the Defendant’s mother to testify regarding his
innocence or consider his objections to the Pre-Sentence Report. This Court will address the Defendant’s various challenges to
the sentence as follows:
Initially, this court notes that consideration of the Defendant’s guilt-based claims of error are not appropriate at this time. The

Defendant has been convicted of killing Rev. Brunsvold and though this Court may have at once taken issue with the confession,
the appellate courts have both affirmed the judgment of sentence and reversed this Court’s Order for a new trial. Thus, the
current claims of error which allege an illegal or an excessive sentence based upon the Defendant’s not being the primary actor
or not having the intent to kill can be dismissed ab initio.
In his remaining issues, the Defendant takes issue with this Court’s imposition of a maximum term of life imprisonment, which

he claims is unconstitutional. His claims are meritless.
In Miller v. Alabama, 132 S.Ct. 2455 (June 25, 2012), the United States Supreme Court declared that mandatory life sentences

for juveniles convicted of murder were unconstitutional. Life sentences were still permitted however, but they could only be
imposed after consideration of a number of factors, including the “juvenile’s age at the time of the offense, his diminished culpa-
bility and capacity for change, the circumstances of the crime, the extent of his participation in the crime, his family, home and
neighborhood environment, his emotional maturity and development the extent that familial and/or peer pressure may have
affected him, his past exposure to violence, his drug and alcohol history, his ability to deal with the police, his capacity to assist
his attorney, his mental health history, and his potential for rehabilitation.” Commonwealth v. Batts, 66 A.3d 286, 297 (Pa. 2013).
Although the Pennsylvania Courts declined to make Miller retroactive [see Commonwealth v. Cunningham, 81 A.3d 1 (Pa. 2013)],
the United States Supreme Court recently held that Miller’s holding should be applied retroactively in Montgomery v. Louisiana,
136 S.Ct. 718 (2016).
The Defendant now argues that the imposition of a maximum term of life is prohibited by Miller. However, in interpreting

Miller, our Superior Court has repeatedly held that Miller does not prohibit the imposition of a life sentence on a juvenile, but
simply requires that its imposition is not mandatory. It stated:

Section 1102, which mandates the imposition of a life sentence upon conviction for first-degree murder, see 18 Pa.C.S.
§1102(a), does not itself contradict Miller; it is only when that mandate becomes a sentence of life-without-parole as
applied to a juvenile offender - which occurs as a result of the interaction between Section 1102, the Parole Code, see 61
Pa.C.S. §6317(a)(1), and the Juvenile Act, see 42 Pa.C.S. §6302 - that Miller’s proscription is squarely triggered. Miller
neither barred imposition of a life-without-parole sentence on a juvenile categorically nor indicated that a life sentence
without the possibility of parole could never be mandatorily imposed on a juvenile. Rather, Miller requires only that there
be judicial consideration of the appropriate age-related factors set forth in that decision prior to the imposition of a
sentence of life imprisonment without the possibility of parole on a juvenile.

Commonwealth v. Hicks, 151 A.3d 216, 229 (Pa.Super. 2016), citing Commonwealth v. Batts, 66 A.3d 286, 295-296 (Pa. 2013) (“Batts II”).

In Commonwealth v. Batts, 125 A.3d 33 (Pa.Super. 2015) (“Batts III”), our Superior Court also addressed the unique procedural
situation for those criminal defendants convicted before Miller was decided and the new sentencing scheme of 18 Pa.C.S.A. §1102.1
became effective. In holding that imposition of a life sentence after consideration of the age-related factors was a legal sentence,
it stated:

We decline to read Batts II as categorically prohibiting a sentence of life without parole for juveniles sentenced before
Miller, which would afford those juveniles greater protection that the United States Supreme Court held was constitu-
tionally necessary in Miller, a result that our Supreme Court specifically condemned… It would also subject the juveniles
convicted before Miller was decided and Section 1102.1 was effective to a lesser sentence than those convicted after
Miller and subject to Section 1102.1. We decline to interpret Miller and Batts II as categorically prohibiting a sentence of
life without parole for juveniles, such as appellant, convicted of murder before Miller was issued.

Commonwealth v. Batts, 125 A.3d 33, 46 (Pa.Super. 2015).

At the re-sentencing hearing, this Court noted that it had reviewed the record, the prior testimony of Mrs. Brunsvold, the
Defendant’s Memorandum in Aid of Sentencing and the Resentencing Memorandum submitted by the Commonwealth. (Re-Sentencing
Hearing Transcript, p. 2). It also considered testimony from the Defendant, his mother Helen Heggins as well as arguments from
defense counsel and the Commonwealth. After doing so, this Court placed its reasons for imposing sentence on the record. It stated:

THE COURT: Mr. Heggins, when I sentenced you the first time it was a really easy decision. I didn’t have any problem,
it was mandatory, and I truly believed that you needed to be in jail for the rest of your life.

I had some doubts when I reviewed your case as a PCRA. I was not convinced that your confession to this crime was given
voluntarily on your part, and therefore I ordered you a new trial. However, the Superior and Supreme Court have
reversed me and I respect their decision. So the truth is that you have been convicted and stand convicted. My feelings
about the confession apparently were not persuasive.

To start off with, you committed an extraordinarily heinous crime, and I do believe you committed this crime. I love that
your mother doesn’t believe it, but I think you did commit it. You were the perpetrator, and you murdered by shooting in
the head a man of God who was married with three little children. There was no reason for this crime. You didn’t know
each other, you weren’t in opposite gangs. You just arbitrarily went up and killed him.

You do have a bad juvenile record, I agree with Mr. Fitzsimmons. However, that was a significant period of time ago. In
your behalf, I find that you have continued family support as you did during the trial, and you have indicated your remorse.
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I did notice that you did not do well until about two years ago and do have 22 misconducts at Frackville. Now all of a
sudden the Miller case came down and you start to be an achiever and start doing things to help making [sic] your life
better.

I have to believe that there is some hope in this world for juveniles that commit really, really awful crimes, that they will
be rehabilitated, and I am hoping that you will be one of those people.

At the count of second degree murder, I am going to sentence you to serve not less than 30 years, nor more than life.

You have the right to appeal the decision of this Court within 30 days, the right to have a lawyer represent you. If you
cannot afford a lawyer, I would appoint one to represent you free of charge.

I would also like the record to reveal that I have been looking into this issue and this case for at least 30 days. I spent an
incredible amount of time, an incredible amount of thought. I hope, Mr. Heggins, that you don’t let me down when you
get out. You will still be young enough to do something with your life.

(Re-Sentencing Hearing Transcript, p. 15-17).

It is well-established that “sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not
be disturbed on appeal absent an abuse of discretion. Commonwealth v. Hardy, 939 A.2d 974, 980 (Pa.Super. 2007). “An abuse of
discretion is more than a mere error of judgment; thus, a sentencing court will not have abused its discretion unless the record
discloses that the judgment exercised was manifestly unreasonable or the result of partiality, prejudice, bias or ill-will. In more
expansive terms… an abuse of discretion may not be found merely because an appellate court might have reached a different
conclusion, but requires a result of manifest unreasonableness or partiality, prejudice, bias or ill-will, or such lack of support as
to be clearly erroneous.” Commonwealth v. Dodge, 957 A.2d 1198, 1200 (Pa.Super. 2008).
As the record reflects, this Court appropriately considered the Defendant’s Memorandum in Aid of Sentencing, his and his

mother’s testimony, evaluated the Miller age-related factors and imposed a sentence which took all of these factors into consider-
ation. Moreover, the record reflects great deliberation and consideration in the formulation of the sentence. Given the facts of this
case, the sentence imposed was appropriate, not excessive and well within this Court’s discretion. This claim must fail.
Accordingly, for the above reasons of fact and law, the judgment of sentence entered on August 10, 2016 following a resentencing

hearing must be affirmed.
BY THE COURT:
/s/McDaniel, J.

1 18 Pa.C.S.A. §2501 – CC 200007508
2 18 Pa.C.S.A. §3701 – CC 200007504
3 18 Pa.C.S.A. §903 – CC 200007504
4 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors…When I read an appellant’s brief that contains ten or twelve points, a
presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a
presumption nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness,
not loquaciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the
Jaundiced Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).
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Commonwealth of Pennsylvania v.
Jeffrey Cristina

Criminal Appeal—JLWOP—Resentencing—Batts—20 Years to Life

Resentencing of former juvenile defendant sentenced to life without parole results in 20 years to life sentence.

No. CC 197601478, 197602462 107602464. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—April 19, 2017.

OPINION
Defendant, Jeffrey Cristina, was a juvenile at the time he was convicted of second degree murder in 1977. The sentencing court

originally imposed a mandatory term of life imprisonment on Mr. Cristina. After various post-conviction filings proved unsuc-
cessful, Mr. Cristina’s counsel eventually filed an amended petition pursuant to the Post-Conviction Relief Act seeking to have
Cristina’s life sentence vacated as a result of the United States Supreme Court’s pronouncement in Miller v. Alabama, 567 U.S. __
(2012) which invalidated automatic sentences of life imprisonment without parole imposed upon juvenile offenders. Upon the
United States Supreme Court’s decision in Montgomery v. Louisiana, 577 U.S. __, 136 S.Ct. 718, 193 L.Ed.2d 599 (2016) deeming
the holding of Miller v. Alabama to be retroactive, the Pennsylvania Supreme Court remanded this matter to the instant court for
resentencing. The defendant’s original sentence was vacated and this Court resentenced the defendant to a term of imprisonment
of not less than twenty years nor more than life imprisonment. The defendant appeals that sentence claiming that

[t]he Court’s interpretation and strict reliance on Batts holding [sic] that it must sentence Mr. Cristina to a minimum
term of years to a mandatory life sentence (20 to life) violates the Eighth Amendment to the United States Constitution
as interpreted by Miller and Montgomery.”

Because this Court is bound by Pennsylvania Supreme Court precedent and it relied on that precedent in Commonwealth v. Batts,
66 A.3d 286 (Pa. 2013) in fashioning the sentence in this case, the judgment of sentence should be affirmed.

In Batts, Chief Justice Saylor specifically explained that with respect to defendants who were sentenced as juveniles prior to
the decision in Miller:

it is our determination here that they are subject to a mandatory maximum sentence of life imprisonment as
required by Section 1102(a), accompanied by a minimum sentence determined by the common pleas court upon resen-
tencing. Defendants in the latter category are subject to high mandatory minimum sentences and the possibility of life
without parole, upon evaluation by the sentencing court of criteria along the lines of those identified in Miller. See 18
Pa.C.S. §1102.1. Nevertheless, in the absence of a claim that such difference violates constitutional norms, we have inter-
preted the statutory provisions applicable to Appellant (and all others similarly situated) in accord with the dictates of
the Eighth Amendment as set forth in Miller, as well as the Pennsylvania Legislature’s intent as reflected in the relevant
statutory provisions (emphasis supplied).

Accordingly, the Pennsylvania Supreme Court has specifically mandated that Mr. Cristina receive a maximum sentence of life
imprisonment and has rejected the notion that such a sentence violates the Eighth Amendment. The judgment of sentence should,
therefore, be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: April 19, 2017

Commonwealth of Pennsylvania v.
Phillip Grayson

Criminal Appeal—Sex Offenses—Guilty Plea—Ineffective Assistance of Counsel—Special Conditions of Probation

Defendant claims his plea was not knowingly entered because he was unaware of the special conditions attached to his sentence.

No. CC 201503163. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—May 5, 2017.

OPINION
The Defendant has appealed from the judgment of sentence entered on September 19, 2016. However, a review of the record

reveals that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should
be affirmed.

The Defendant was charged with Aggravated Indecent Assault of a Child,1 Unlawful Contact with a Minor,2 Corruption of
Minors,3 Indecent Assault of a Person Under 134 and Endangering the Welfare of a Child5 in relation to an incident wherein the
Defendant touched his four (4) year old granddaughter’s genital area and inserted his finger into her vagina while he was babysit-
ting. He appeared before this Court on September 19, 2016 and, pursuant to a plea agreement, pled guilty to Corruption of Minors
(graded as a first-degree misdemeanor), Indecent Assault (graded as a second-degree misdemeanor) and Endangering the Welfare
of a Child. The Aggravated Indecent Assault and Unlawful Contact charges were withdrawn. The Defendant was immediately
sentenced to the agreed-upon term of probation of 12 years with special conditions including no contact with the victim and no
contact with any minors, no sexual paraphernalia and no internet access. A timely Post-Sentence Motion to Withdraw his Guilty
Plea was filed on September 28, 2016 and a hearing was held on that Motion on December 7, 2016, at which time this Court
modified the special conditions to allow the Defendant to have supervised contact with his minor biological children. At the
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conclusion of the hearing, the Defendant’s Motion to Withdraw was denied on the record and a written Order was subsequently
filed on December 6, 2017. This appeal followed.

On appeal, the Defendant raises several claims of error, which are discussed as follows:

1. Knowing, Voluntary and Intelligent Plea
Initially, the Defendant argues that this Court erred in denying his Post-Sentence Motion to Withdraw his Guilty Plea because

the plea was not knowing, voluntary and intelligent. Specifically he avers that he was not made aware of the special conditions
including no contact with minors and use of the internet. A review of the record reveals that this claim is meritless.

Initially, we note that “there is no absolute right to withdraw a guilty plea and the decision as to whether to allow a defendant to
do so is within the sound discretion of the trial court.” Commonwealth v. Pollard, 832 A.2d 517, 522 (Pa.Super. 2003). “‘Post-Sentence
motions for withdrawal are subject to higher scrutiny since courts strive to discourage entry of guilty pleas as sentence-testing
devices’…A defendant must demonstrate that manifest injustice would result if the court were to deny his post-sentence motion to
withdraw a guilty plea.” Commonwealth v. Broaden, 980 A.2d 124, 129 (Pa.Super. 2009). “The reviewing court will evaluate the
adequacy of the plea colloquy and the voluntariness of the resulting plea by examining the totality of the circumstances surround-
ing the entry of that plea… Pennsylvania law presumes a defendant who entered a guilty plea was aware of what he was doing, and
the defendant bears the burden of proving otherwise.” Commonwealth v. Kpou, 2016 WL 7474401, p. 2 (Pa.Super. 2016).

The law regarding the voluntariness of guilty pleas is well-settled. Our courts “do not require that a defendant be pleased with
the outcome of his decision to plead guilty…[only] that a guilty plea be knowing, intelligent and voluntary.” Commonwealth v.
Martin, 611 A.2d 731, 733 (Pa.Super. 1992). In Commonwealth v. Cole, 564 A.2d 203 (Pa.Super. 1989), our Superior Court
extensively discussed the requirements of a knowing, voluntary and intelligent plea. It stated:

‘A guilty plea is not a ceremony of innocence, it is an occasion where one offers a confession of guilt… The defendant
is before the court to acknowledge facts that he is instructed constitute a crime… He is then to voluntarily say what
he knows occurred, whether the Commonwealth would prove them or not, and that he will accept their legal meaning
and their legal consequence’… A criminal defendant who elects to plead guilty has a duty to answer questions
truthfully…

Pennsylvania has constructed its guilty plea procedures in a way designed to guarantee assurance that guilty pleas
are voluntarily and understandingly tendered… The entry of a guilty plea is a protracted and comprehensive
proceeding where the court is obliged to make a specific determination after extensive colloquy on the record that a
plea is voluntarily and understandingly tendered. A guilty plea colloquy must include inquiry as to whether (1) the
defendant understood the nature of the charge to which he is pleading guilty; (2) there is a factual basis for the plea;
(3) the defendant understands that he has the right to a jury trial; (4) the defendant understands that he is presumed
innocent until he is found guilty; (5) the defendant is aware as to the permissible range of sentences; and (6) the
defendant is aware that the judge is not bound by the terms of any plea agreement unless [s]he accepts such
agreement… Inquiry into these six areas is mandatory in every guilty plea colloquy.

Commonwealth v. Cole, 564 A.2d 203, 206-207 (Pa.Super. 1989), internal citations omitted.

Prior to the plea hearing, the Defendant completed an extensive written colloquy wherein he acknowledged, inter alia, that he
understood the charges, their factual bases and their possible sentences, that he had the right to a jury trial and was presumed
innocent, that he was freely entering the plea and his attorney had not forced him to enter the plea or promised him anything as
an incentive to enter the plea, that he had ample opportunity to consult with his attorney prior to entering the plea and that he was
satisfied with the services of his attorney. (Guilty Plea Explanation of Defendant’s Rights, p. 1-11). In addition, the Defendant
signed the “Charge Specific Conditions” form, which states, in part:

CONTACT:
The offender is not to have contact with children under the age of 18, beyond incidental business contact, unless
approved by the probation/parole officer. The offender is not to loiter within 100 feet of school yards, parks, play-
grounds, arcades, or other places primarily used by children under the age of 18.

The offender shall further not associate with children under the age of 18, except in the presence of a responsible adult
who is aware of the nature of the offender’s current offense, criminal background and who has been approved by the
probation officer.

…

COMPUTER/INTERNET ACCESS:
The Defendant shall not possess or use a computer with access to any “online computer service” or any other
electronic device that allows internet connections and/or access at any location (including employment) without the
prior written approval of the probation/parole officer. This includes any interest services provided, bulletin board
system or any other public or private computer network.

(Charge Specific Conditions, p. 1-2).

Thereafter, the following occurred at the plea hearing:

THE COURT: Okay. Ms. Goldfarb, I understand this is a plea agreement as to the charges?

MS. GOLDFARB: That is correct, Your Honor. The Defendant will plead guilty to Count 3, as amended as a misdemeanor
of the first degree.

Count 4, which would be the A(1) without consent, and Count 5 as it is currently charges.

We are asking for 12 years of probation on this case. The Defendant would register for Megan’s Law for 15 years. There
would be no contact with the victim, as well as the other Sex Offender Court requirements.
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THE COURT: You mean the special conditions?

MS. GOLDFARB: That is correct, Your Honor.

THE COURT: Mr. Grayson, will you state your name for the record.

THE DEFENDANT: Phillip Grayson.

THE COURT: How old are you?

THE DEFENDANT: 47.

THE COURT: How much education have you had?

THE DEFENDANT: High school. College.

THE COURT: Are you able to read, write and understand the English language?

THE DEFENDANT: Yes, ma’am.

THE COURT: Have you had any drugs or alcohol within the last 48 hours?

THE DEFENDANT: No, ma’am.

THE COURT: You understand that you are now charged with Count 3 of being over the age of 18 and corrupting or
intending to irrupt the morals of a child under the age of 18, punishable by five years of imprisonment.

Count 2 alleges that you had indecent contact with Jane Doe without her consent.

Count 5 alleges that you were the parent or guardian or person supervising the welfare of Jane Doe, a child under the age
of 18, and that you endangered her welfare, punishable by five years of imprisonment.

Do you understand the charges against you?

THE DEFENDANT: Yes, I do.

THE COURT: Mr. Thomassey, you agree to stipulate to the Affidavit of Probable Cause?

MR. THOMASSEY: I do, Your Honor.

THE COURT: Anything in addition to the affidavit, Ms. Goldfarb?

MS. GOLDFARB: No, Your Honor. We would rely upon the Affidavit of Probable Cause for the factual basis of this case.

MR. THOMASSEY: That is correct, Your Honor.

THE COURT: Mr. Thomassey, any additions or corrections?

MR. THOMASSEY: No, ma’am.

THE COURT: Mr. Grayson, you are entering a plea of guilty. Are you entering the plea of guilty because you are guilty?

THE DEFENDANT: Yes, ma’am.

THE COURT: You filled out the Guilty Plea Explanation of Defendant’s Rights. Did you read, understand and answer all
the questions?

THE DEFENDANT: Yes, ma’am.

THE COURT: Did you do so while your attorney was present?

THE DEFENDANT: Yes, ma’am.

THE COURT: Are you satisfied with he services of Mr. Thomassey?

THE DEFENDANT: Yes, ma’am.

THE COURT: I find that you understand the proceedings. That your plea is knowingly, intelligently and voluntarily made.

(Plea Hearing Transcript, p. 2-5).

In his written Post-Sentence Motion to withdraw his plea, the Defendant claimed not to be aware that the special condition of
no-contact with minors applied to his own children. At the hearing on the Defendant’s Motion, this Court agreed to modify that
condition to allow him to have supervised contact with his biological children (Post-Sentence Motion Hearing Transcript, p. 2).
However, the Defendant indicated that he wished to proceed with his Motion to Withdraw, now citing complaints with the
services of his attorney, Patrick Thomassey, Esquire:

MS. WILLIAMS: Can you tell the Court what the basis is for you wanting to withdraw the guilty plea. Did you feel - 

THE COURT: No. Let him answer.

THE DEFENDANT: Your Honor, this has been going on for over two years. I’ve always requested to Mr. Thomassey we
have a jury trial. Mr. Thomassey was not prepared to proceed with a jury trial. He never questioned or interviewed any
of my witnesses. He made no attempts to properly defend me. That’s why Mr. Thomassey was terminated and new
counsel was hired.

I just respectfully request the opportunity to have my Constitutional right to due process upheld by the Court. In
fact,Your Honor, when you were imposing sentence, I tried to stop Mr. Thomassey then, and he told me to be quiet in
the courtroom.
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(P.S.M.T., p. 4).

However, upon further questioning and discussion regarding the visitation provision, it was revealed that the Defendant’s
dissatisfaction with the no contact order was the basis for his motion to withdraw, despite his awareness of those conditions at
the time of the plea:

THE COURT: Well, did your probation officer not tell you that you couldn’t visit your children unless super - at all?

THE DEFENDANT: Yes, ma’am, he did tell me that.

THE COURT: Did you get angry with the probation officer and tell him that in that case you were going to withdraw
your plea?

THE DEFENDANT: No, ma’am. That’s not what I said. When I first met the probation officer I told him that the plea was
going to be withdrawn. It had nothing to do with that. That only came up after he told me I wasn’t permitted to return
home. But I made it clear - 

THE COURT: Are you his - 

THE PROBATION OFFICER: No, Your Honor. I’m standing in for Mr. Arietta. I could not answer that.

THE COURT: What does his report say?

THE PROBATION OFFICER: Your Honor, the report indicates that Defendant reported for the initial interview. He was
residing with his wife and four children, three of which were minors. And due to the condition of no contact with minors,
he was instructed to leave the home, provide an alternative address. That’s when he became irate and indicated he was
withdrawing the plea.

THE DEFENDANT: That’s not true. He knew I was withdrawing the plea when we first had our first conversation with
each other.

THE COURT: Well, why did you plead guilty to touching your granddaughter?

THE DEFENDANT: Mr. Thomassey told me to do that.

THE COURT: If I told you to jump off the Smithfield Street Bridge, would you?

THE DEFENDANT: No, ma’am. Absolutely not.

THE COURT: Well, you see my problem.

THE DEFENDANT: Yes, ma’am, I do. But Mr. Thomassey was not prepared, and he told me that there was going to be no
more continuances. And I knew that I either took the plea and was permitted by law to give it back in 10 days or we had
to go to trial right then and there, and he was not prepared. He said - 

THE COURT: You know, I’ve worked with Mr. Thomassey for 40 years. He is without question the finest lawyer in this
building. No offense. And I know that Mr. Thomassey would not be unprepared for a case.

I also know that he would not talk somebody into pleading that wasn’t guilty. In fact, my biggest complaint with
Mr. Thomassey is that he thinks all of his people are innocent and all of his people deserve a break. He is passionate
about the people he represents.

I find what you’re saying to be untruthful. I am sure there is a transcript that exists where you told me that you were
pleading guilty because you were guilty.

(P.S.M.H.T., p. 4-7).

Upon reviewing the Defendant’s Post-Sentence Motion and the testimony elicited at the hearing on that Motion, this Court was
unable to discern a manifest injustice in relation to the entry of the Defendant’s guilty plea. Although the Defendant initially
averred that his reason for seeking to withdraw his plea was the no-contact provision, when this Court modified the condition to
allow the Defendant to have contact with his biological children, the Defendant changed his proffered reason to complaints regard-
ing his attorney, though as this Court stated, this was clearly an untruthful reason. Rather, as the Defendant’s own words indicate,
he entered the plea with the intent to withdraw it, presumably upon his determination of whether the no-contact provision would
be enforced. As discussed in Broaden, supra, the use of a guilty plea as a sentence-testing device is inappropriate and is not a
sufficient basis for the subsequent withdraw of the plea.

Moreover, as our Supreme Court recently held in Commonwealth v. Carrasquillo, 115 A.3d 1284 (Pa. 2015), “we are persuaded
by the approach of other jurisdictions which require that a defendant’s innocence claim must be at least plausible to demonstrate,
in and of itself, a fair and just reason for presentence withdrawal of a plea…More broadly, the proper inquiry on consideration of
such a withdrawal motion is whether the accused has made some colorable demonstration, under the circumstances, that permitting
withdrawal of the plea would promote fairness and justice. The policy of liberality remains extant but has its limits, consistent with
the affordance of a degree of discretion to the common pleas courts.” Commonwealth v. Carrasquillo, 115 A.3d 1284, 1292 (Pa.
2015). The Defendant has not made any assertions of innocence and has provided no other reasons to justify a finding that
withdrawal of the plea would promote fairness and justice.

Ultimately, a review of the written and oral colloquies revels that the Defendant indicated he understood the offenses,
their grading, the possible sentences he could receive and the terms of the plea agreement he had reached with the
Commonwealth. He further specifically acknowledged his understanding of the no-contact provision as a special condition of
his probation. Taken together, the written and oral colloquies clearly demonstrate that the Defendant’s plea was knowing,
voluntary and intelligent. The Defendant’s unhappiness with the length of his sentence does not rise to the level of manifest
injustice necessary to require the withdrawal of his plea and therefore this Court did not err in denying the Motion. This
claim is meritless.
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2. Special Conditions
Next, the Defendant argues that this Court erred in ordering that he have no contact with his biological children as a condition

of his probation. Again, this claim is meritless.
Generally speaking, probation orders are “constructed as an alternative to imprisonment and [are] designed to rehabilitate

a criminal defendant while still preserving the rights of law-abiding citizens to be secure in their persons and property…When
conditions are placed on probation orders, they are formulated to insure or assist a defendant in leading a law-abiding life.”
Commonwealth v. Koren, 646 A.2d 1205, 1208 (Pa.Super. 1994). “However, a person placed on probation ‘does not enjoy the full
panoply of constitutional rights otherwise enjoyed by those who [have] not run afoul of the law’… A probation order with condi-
tions placed on it will to some extent always restrict a person’s freedom.” Id. at 1209, citing Commonwealth v. McBride, 433 A.2d
509, 510 (Pa.Super. 1981).

Pursuant to 42 Pa.C.S.A. §9754, this Court is permitted to impose special conditions on probation, as follows:

§9754. Order of probation.

(a) General rule. - In imposing an order of probation the court shall specify at the time of sentencing the length of any 
term during which the defendant is to be supervised, which term may not exceed the maximum term for which the 
defendant could be confined, and the authority that shall conduct the supervision.

(b) Conditions generally. - The court shall attach such of the reasonable conditions authorized by subsection (c) of this 
section as it deems necessary to insure or assist the defendant in leading a law-abiding life.

(c) Specific conditions. - The court may as a condition of its order require the defendant:

…

(13) To satisfy any other conditions reasonably related to the rehabilitation of the defendant and not unduly restrictive 
of his liberty or incompatible with his freedom of conscience.

42 Pa.C.S.A. §9754.

Our courts have repeatedly held that “no contact” orders “are neither unreasonable nor unduly restrictive of a person’s liberty.”
Koren, supra, at 1209. Moreover, when a defendant has been convicted of a crime against a minor, a “no contact” order prohibiting
contact with all minors has been held to be reasonable. Commonwealth v. Reggie, 399 A.2d 1125 (Pa.Super. 1979).

As noted above, the Defendant pled guilty to Corruption of Minors, Indecent Assault of a Person Under 13 and Endangering the
Welfare of a Child in relation to his touching of his four (4) year old granddaughter’s vagina. Given these factual circumstances, a
no-contact with minors order was appropriate and not unduly restrictive of the Defendant’s liberty. Neither is the fact that the
Order applies to his biological children (although this Court did agree to modify the condition to allow him supervised contact with
them) unduly restrictive, as the Defendant’s victim was his own granddaughter, and so a familial relationship is obviously not a
deterrent to the Defendant’s criminal actions.

Given the Defendant’s actions in assaulting his own four (4) year old granddaughter, this Court was well within its discretion
in imposing a no contact with minors order as a condition of his probation. This claim must fail.

3. Ineffective Assistance of Counsel
Finally, the Defendant asserts that his attorney was ineffective for failing to object to the no-contact condition at the time of the

plea. However there is not currently a sufficient record to support adjudication of this claim at this time. Under such circum-
stances, ineffectiveness claims are properly deferred until collateral review. Commonwealth v. Grant, 812 A.2d 726 (Pa. 2002).
Because this claim is not reviewable at this time, it should be dismissed pending collateral review.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on September 19, 2016 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

1 18 Pa.C.S.A. §3125(b)
2 18 Pa.C.S.A. §6318.1
3 18 Pa.C.S.A. §6301(a)(1)(ii)
4 18 Pa.C.S.A. §3126(a)(7)
5 18 Pa.C.S.A. §4304(a)
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OPINION
PROCEDURAL HISTORY

Appellant, Jake Knight, was charged by criminal information (CC 201406386) with one count of criminal homicide,1 one count
of criminal conspiracy,2 one count of burglary,3 three counts of aggravated assault,4 one count of carrying a firearm without a
license,5 three counts of recklessly endangering another person,6 and one count of defiant trespass.7

Appellant’s case was originally assigned to the Honorable Jeffrey A. Manning. On August 22, 2016, Judge Manning granted the
Commonwealth’s motion for nolle prosse as to one count of aggravated assault, one count of carrying a firearm without a license,
and one count of defiant trespass.

On August 23, 2016, Appellant’s case was reassigned to the Honorable Edward J. Borkowski, and Appellant appeared before
that court for a jury trial. At the conclusion of the trial, Appellant was found guilty of second degree murder, conspiracy to
commit burglary, burglary, and three counts of recklessly endangering another person. Appellant was found not guilty of first
degree murder and aggravated assault.

On November 17, 2016, Appellant was sentenced by the Trial Court to the following:
Count one: second degree murder – life imprisonment;
Count two: conspiracy to commit burglary – one to two years incarceration to be served consecutive to the period of incarcer-

ation imposed at count one;
Count eight: recklessly endangering another person – six to twelve months incarceration to be served consecutive to the

period of incarceration imposed at count two;
Count nine: recklessly endangering another person – six to twelve months incarceration to be served consecutive to the period

of incarceration imposed at count eight;
Count ten: recklessly endangering another person – six to twelve months incarceration to be served consecutive to the period

of incarceration imposed at count nine.

Appellant received an aggregate sentence of life imprisonment, followed by two and one-half to five years incarceration.
Appellant filed a post sentence motion on November 18, 2016, which was denied by the Trial Court on February 15, 2017.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal, and they are presented below exactly as Appellant presented them:

6. The jury’s verdict of second degree murder, conspiracy, burglary, and recklessly endangering another person (3 counts)
was against the weight of the evidence. A claim that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Commonwealth v. Widmer, 744 A.2d 745, 752 (Pa. 2000). A trial judge must do more than
reassess the credibility of the witnesses and allege that he would not have assented to the verdict if he were a juror;
rather, notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal
weight with all the facts is to deny justice. Id.

a. The jury improperly afforded too much weight to the statements of the witnesses in the apartment, who each
acknowledged their inability to clearly view the masked actors. Jury Trial Transcript (“J.T.T.”), at 358, 363, 422, 424,
and 440.

b. The jury improperly afforded too much weight to the gun-shot residue analysis, which showed only a single
particle of gun-shot residue on Mr. Knight’s clothing and only five total particles on his hands. J.T.T., 311.

7. The trial court abused its discretion in allowing certain witnesses to make in-court eyewitness identifications despite
being incompetent to do so, as they were unable to reliably and accurately perceive the individuals who entered the apart-
ment due to the individuals wearing masks or other face coverings, the short duration of the interaction, the witnesses’
own focus on the presence of a weapon, and the witnesses each fleeing to other areas of the apartment immediately upon
seeing a weapon. Although every person is generally competent to testify, the Pennsylvania Rules of Evidence provide
exceptions. Pa.R.E., Rule 601. A person is incompetent to testify if the court finds that because of a mental condition or
immaturity, the person is, or was, at any relevant time, incapable of perceiving accurately. Pa.R.E., 601(B)(1), see also,
Commonwealth v. Ware, 329 A.2d 258, 268 (Pa. 1974) and Commonwealth v. Baker, 353 A.2d 454, 457 (Pa. 1976) (both
holding that the main factors for determining the competency of a witness is the person’s ability to observe the events,
remember them, and recount the events). It has long been established that the capacity to perceive is an essential
element of testimonial competency. Ware, 329 A.2d at 268. Further, it is essential that the witness must be able to present
a “substantially accurate account of the event witness.” Id., at 268-69.

8. The trial court abused its discretion in denying Mr. Knight’s pre-trial discovery request for the source-code to the
TrueAllele software program used in this matter.

a. The trial court’s failure to require the Commonwealth to produce the software source code violated Mr. Knight’s
confrontation rights under both the Pennsylvania and United States Constitutions. See Crawford v. Washington, 541
U.S. 36 (2004) and Commonwealth v. Yohe, 79 A.3d 520, 532 (Pa. 2013) (holding that a toxicology report was testimo-
nial in nature entitling the defendant to a full and fair opportunity of cross-examination).

b. The request for the production of the source-code was reasonable and would not have prejudiced the
Commonwealth. Further, the trial court, in its discretion, could have entered a protective order that would have
addressed any concerns from the Commonwealth or Dr. Perlin regarding the proprietary nature of the information.
Pa.R.Crim.P. 573.

9. The trial court abused its discretion in allowing the jury to hear evidence of a prior bad act that Mr. Knight was alleged
to have been involved with in violation of Pa.R.Evid.404(b), as the Commonwealth was unable to introduce evidence
to first, substantiate Mr. Knight as an actor in the prior event, and second, establish that the prior event was, in fact,
criminal in nature. J.T.T., 9-16, 110-115.
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FINDINGS OF FACT
On the evening of April 10, 2014, Tailyn Howard and Janelle Jones invited Lee Williams, Wesley Francis, and Roneka Baker to

their apartment (17H) in Hawkins Village, in the Borough of Rankin, Allegheny County. (T.T.(I) 48; T.T.(II) 354-355, 415-416, 433).8

Francis and Baker arrived together, but Baker left shortly thereafter to check on her children in another apartment in Hawkins
Village. Once Williams arrived, he, Francis, Howard, and Jones sat in the living room with the front door open, awaiting Baker’s
return. (T.T.(II) 356, 416-417, 434, 436-437).

At approximately 8:00 P.M., Appellant and another individual entered Building 17, each armed with a gun, and each wearing a
half-mask and all-black clothing. They ran up the staircase to Apartment 17H, and stood in the entrance to the living room. (T.T.(I)
47; T.T.(II) 356, 358-359, 364, 417-419, 437-439). Appellant and his accomplice pointed their guns at the individuals in the living
room, and Appellant commanded them to “lay down.” (T.T.(II) 360, 419-420). Williams and Francis stood up and told the masked
intruders to “get the f- out,” but Appellant and his accomplice remained in the apartment with their guns pointed at Francis,
Williams, Jones, and Howard. (T.T.(II) 361, 421).

Williams picked up the coffee table that was in the middle of the room, and threw it towards Appellant and his accomplice.
At the same time, Williams, Francis, Howard, and Jones fled towards the rear of the apartment, and Appellant shot Williams in the
chest. Francis and Howard ran into separate bedrooms, and Jones ran into the laundry room; they closed their respective doors
and hid. Wounded by the gunshot, Williams managed to run into the bathroom and close the door. (T.T.(I) 63, 320; T.T.(II) 362-363,
365-366, 398, 400-402, 421-422, 440).

Appellant and his accomplice immediately fled from Building 17 and ran to the rear of Building 35. Appellant resided in
Apartment 35B with his mother, who was known in the neighborhood as Miss Roxie. (T.T.(I) 48, 80; T.T.(II) 422-423, 441). 

After Appellant and his accomplice fled, Williams, Francis, Howard, and Jones slowly emerged from their hiding spots.
Williams was bleeding profusely, and collapsed as he made his way into the kitchen. Francis, Jones, and Howard attempted to
stop the bleeding, but Williams continued to bleed profusely as he lay on the kitchen floor, choking on his own blood. (T.T.(I) 63;
T.T.(II) 363, 366, 441). Francis called 911, and paramedics arrived shortly thereafter. The paramedics removed Williams to an
ambulance and attempted life-saving procedures. Their efforts were to no avail, and Williams was pronounced dead in the
ambulance. (T.T.(II) 367, 441). The medical examiner later determined that Williams died from a penetrating gunshot wound to
the trunk. (T.T.(I) 331).

Police officers from the Allegheny Housing Authority and detectives from the Allegheny County Police Homicide Division
responded to the scene and canvassed the area for the two masked gunmen. During their search, they recovered two firearms
beneath the rear steps to Building 35, one Glock Model 31 .357 pistol and one Kel-Tec Model P-11 9mm Luger caliber pistol, each
with a partially loaded magazine, and each with a cartridge in the chamber. (T.T.(I) 48, 56, 80, 82, 85, 134-135). The firearms were
not there when Chief Mike Vogel of the Allegheny County Housing Authority searched under the same steps earlier in the day
while on routine patrol. (T.T.(I) 93-95).

Officers interviewed Francis, Howard, and Jones. All three individuals identified Appellant as one of the masked gunmen.
(T.T.(I) 153-155; T.T.(II) 361, 367-368, 424, 442-445). This information was relayed to officers on scene. (T.T.(I) 155). A search
warrant for Appellant’s apartment was secured and executed at approximately 11:45 P.M. Appellant answered the door after
several minutes, and the officers entered the apartment to conduct the search. (T.T.(I) 97-99, 104, 121, 128-129). Appellant stated
that he had been sleeping when the officers knocked. Chief Vogel observed fresh condensation on the bathroom walls and water
beads in the shower, as if someone had recently showered. (T.T.(I) 99, 101). Several articles of black clothing were seized, includ-
ing a black neoprene half-mask, which was submitted to the crime lab for testing. (T.T.(I) 123-125, 128). 

Appellant was detained and transported to homicide headquarters for an interview. (T.T.(I) 155-156). A gunshot residue kit was
performed on Appellant’s hands, a DNA swab was obtained, and his clothes were collected for testing at the crime lab. (T.T.(I) 156-
157, 161). During Appellant’s interview, he indicated that he had invited friends over to his apartment that evening, and that he
was in his apartment until police arrived. Appellant again stated that he had taken a shower earlier in the day, not that evening.
When asked about the firearms that were found under the steps to Building 35, Appellant stated that they had nothing to do with
him. (T.T.(I) 158-160, 162-163).

A gunshot residue kit was performed on Appellant’s hands and jeans. The crime lab was unable to determine whether the
components on Appellant’s hands were gunshot residue because they were only single components and not characteristic particles,
but the crime lab was able to determine that Appellant’s jeans were positive for gunshot residue.9 (T.T.(I) 311).

One .357 SIG shell casing was recovered from the living room of Apartment 17H. It was submitted to the crime lab for test-
ing, along with the recovered firearms and a deformed hollow point 9mm projectile recovered from Williams during autopsy.
The crime lab was able to determine that the recovered shell casing was discharged from the .357 Glock, and the projectile,
while too damaged to make a precise match, was of the same class as the test projectile fired from the Glock. (T.T.(I) 63, 65,
319, 324, 327, 337; T.T.(II) 346). Following a national database search, the Glock was also matched to a shell casing recovered
from an incident in Hawkins Village on March 30, 2014. In that incident Appellant was identified as being involved in a
“shootout” in Hawkins Village, and similarly removing a firearm from his person behind Building 35. (T.T.(II) 346-347, 349,
369, 371).

Appellant was subsequently arrested and charged as noted hereinabove.

DISCUSSION

I.
Appellant alleges in his first claim that the verdict was against the weight of the evidence. Specifically, Appellant challenges

the weight of the evidence as to every count based on the argument that the jury placed too much weight on: (1) the eyewitness
testimony because “each acknowledged their inability to clearly view the masked perpetrators;” and (2) the results of the gun-shot
residue analysis. This claim is without merit.

With respect to a weight challenge based on the credibility of witness testimony, the Superior Court has held:

When the challenge to the weight of the evidence is predicated on the credibility of trial testimony, our review of the trial
court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to make any
verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Moreover, where the
trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question of



page 278 volume 165  no.  21

whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court
palpably abused its discretion in ruling on the weight claim.

Commonwealth v. Trippett, 932 A.2d 188, 198 (Pa. Super. 2007) (citations and quotations omitted). 

An abuse of discretion will only be found where the decision of the trial court is “manifestly unreasonable or where the law is
not applied or where the record shows that the action is a result of partiality, prejudice, bias or ill-will.” Commonwealth v. Clay,
64 A.3d 1049, 1055 (Pa. 2013). Furthermore, the fact finder is free to believe all, part, or none of the testimony offered in assess-
ing the credibility of witnesses. Commonwealth v. DeJesus, 860 A.2d 102, 107 (Pa. 2004). The fact finder is to resolve any conflicts
in evidence or contradictions in testimony, and a new trial should not be granted because of a mere conflict. Commonwealth v.
Lofton, 57 A.3d 1270, 1273 (Pa. Super. 2012).

Despite the half-mask Appellant wore to cover the bottom half of his face, all three eyewitnesses were still able to identify
Appellant. Francis recognized Appellant’s distinctive voice; Jones recognized Appellant’s hair and mustache; and Howard recog-
nized Appellant’s voice and eyes. (T.T.(II) 360-361, 387-388, 392, 424, 428-429, 442-446, 460). Francis and Jones both identified the
half-mask found in Appellant’s apartment as the mask he wore during the incident. (T.T.(II) 359, 439). Further, both Francis and
Jones identified Appellant during a “blind” photo array procedure the night of the incident. (T.T.(II) 293-298).10 All three eyewit-
nesses testified before the jury, and were subjected to extensive cross-examination regarding the accuracy of their identifications.
Part of this cross-examination included highlighting that Howard was only fifty percent certain of his identification on the night of
the incident. (T.T.(II) 373-408, 424-431, 446-459).

Finally, the Trial Court, in addition to the standard instruction on witness credibility, gave a specific instruction on identifica-
tion testimony. (T.T.(II) 549-554).

As to the gunshot residue analysis, the testimony clearly explained this area of forensic science, and that Appellant’s hands were
not positive for gunshot residue because they only contained single components. Furthermore, Appellant’s attorney conducted
thorough cross-examination, emphasizing the difference between single components and characteristic particles. (T.T.(I) 313-316).
See also supra note 9.

Juries are free to believe all, part, or none of the testimony offered by a witness, and it is not the duty of the reviewing court to
reassess credibility or the weight given to specific items of evidence. DeJesus, 860 A.2d at 107. The verdict was not contrary to the
weight of the evidence, and the Trial Court properly denied Appellant’s motion for a new trial. Commonwealth v. Cox, 72 A.3d 719,
722-723 (Pa. Super. 2013) (defendant’s argument that the jury afforded too much weight to the victim’s testimony is without merit
as it is not the function of the appellate court to reassess witness credibility, and the evidence was sufficient to support the
verdict).

Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that the Trial Court abused its discretion in allowing certain witnesses to make in-court

identifications despite being incompetent. Appellant’s challenge to the competency of the three eyewitnesses is waived.
Appellant did not challenge the competency of the witnesses prior to their testimony, and proceeded to thoroughly cross-exam-
ine each witness at trial. See Commonwealth v. Speicher, 393 A.2d 904, 906 (Pa. Super. 1978) (citing Commonwealth v. McKinley,
123 A.2d 735 (Pa. Super. 1956) (failing to object to competency of witness prior to witness testifying constitutes waiver of the
issue for appeal); Commonwealth v. Smith, 606 A.2d 939, 942 (Pa. Super. 1992) (defendant’s claim of incompetency was waived
on appeal where witness testified and was cross-examined without reference or objection to his competency). Appellant’s claim
is waived.

Insofar as Appellant challenges the identifications themselves, this claim goes to the weight of the evidence, not its admis-
sibility or the competency of the witness. The Trial Court thoroughly addressed the weight and credibility of the eyewitness
identifications hereinabove, and the Trial Court now incorporates that by reference for purposes of the present discussion.
See supra, pp. 12-13.

III.
Appellant alleges in his third claim that the Trial Court abused its discretion in denying Appellant’s pre-trial discovery request

for TrueAllele’s source code, in violation of Appellant’s confrontation rights. This claim is without merit. 
Discovery matters are vested in the sound discretion of the trial court, and will not be reversed absent an abuse of discretion.

Commonwealth v. Rucci, 670 A.2d 1129, 1140 (Pa. 1996). A trial court may allow discovery of items that are material and reason-
able. Pa. R. Crim. P. 573(B)(2). As to the confrontation clause, the Pennsylvania Supreme Court has held as follows:

The Confrontation Clause merely guarantees a defendant the ability to question adverse witnesses; that ability
does not include the power to require the pretrial disclosure of any and all information that might be useful in
contradicting unfavorable testimony. In short, the Confrontation Clause only guarantees an opportunity for
effective cross-examination, not cross-examination that is effective in whatever way, and to whatever extent,
the defense might wish. Thus, the right to confront one’s witnesses is satisfied if defense counsel receives wide
latitude at trial to question witnesses.

Commonwealth v. Wilson, 602 A.2d 1290, 1296 (Pa. 1992) (citations and quotations omitted).
Here, Appellant sought to compel discovery of the source code for Dr. Mark Perlin’s TrueAllele software program. This request

was denied by the Honorable Jeffrey A. Manning. Several courts of concurrent jurisdiction have addressed the discoverability of
TrueAllele’s source code. Here, Judge Manning relied on the reasoning of the Honorable Jill E. Rangos in one such case, and incor-
porated that decision and record in denying Appellant’s request herein. See Orders of Court, March 28, 2016; Order of Court, April
11, 2016. In her memorandum opinion, Judge Rangos relied on Commonwealth v. Foley, 38 A.3d 882 (Pa. Super. 2012), and held
that TrueAllele was not novel science, the reliability of TrueAllele could be determined without the source code, and “the source
code [was] not material to the defendant’s ability to pursue a defense.” Commonwealth v. Robinson, CC 201307777, Memorandum
Order by the Honorable Jill E. Rangos, February 4, 2016, p. 2.

Judge Manning properly found that the source code itself was not material to the credibility of Dr. Perlin and the reliability of
TrueAllele, and that those were matters properly addressed by cross-examination.11 Judge Manning did not abuse his discretion in
denying Appellant’s motion to compel discovery of the source code. See Foley, 38 A.3d at 889-890 (release of TrueAllele’s source
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code is unnecessary to test its reliability, TrueAllele has been tested and validated without release of the source code, and there is
no legitimate dispute over Dr. Perlin’s methodology).

Appellant’s claim is without merit.

IV.
Appellant alleges in his final claim that the Trial Court abused its discretion in allowing the jury to hear prior bad acts evidence.

This claim is without merit.
The admission of evidence is a matter vested in the sound discretion of the trial court, and will only be reversed on appeal for

an abuse of discretion. In determining whether a specific piece of evidence should be admitted at trial, the trial court must weigh
the relevance and probative value of the challenged evidence against any prejudicial effect it may have upon the defendant.
Commonwealth v. Rollins, 580 A.2d 744, 747 (Pa. 1990).

The Pennsylvania Supreme Court has stated the applicable standard of review for admission of such evidence as follows:

Generally, evidence of a distinct crime is inadmissible against a defendant who is being tried for another crime sole-
ly to establish his or her bad character or a propensity for committing criminal acts. Evidence of other distinct crimes
may, however, be admitted in certain circumstances where the evidence is relevant for some other legitimate purpose
and not merely to prejudice the defendant by showing him or her to be a person of bad character. For example, a
defendant’s other criminal acts may be admitted to prove, inter alia: (1) motive; (2) intent; (3) absence of mistake; (4)
common scheme or plan; (5) identity of the person charged with the crime; and (6) to impeach the credibility of a
defendant who testifies in his or her trial.

Rollins, 580 A.2d at 747 (citations omitted).

Here, Appellant alleges that the Trial Court erred in admitting the evidence of the March 30, 2014 incident because the
Commonwealth failed to prove that Appellant was an actor in the prior event, and failed to prove that the prior event was
criminal in nature. In this regard, the Superior Court has held that Pa. R.E. 404(b):

is not limited to evidence of crimes that have been proven beyond a reasonable doubt in court. It encompasses both
prior crimes and prior wrongs and acts, the latter of which, by their nature, often lack “definitive proof.” Essentially,
Lockcuff's complaint about the evidence goes not to its admissibility, but to the weight to be accorded it, a decision
clearly left to the fact finder. Thus, Lockcuff would be free to cross-examine Shaner on the facts surrounding the stove
incident, her memory of it and her knowledge of who possessed a key to her apartment. But Lockcuff cannot dispute
that the Shaner incident was probative of the identity of the perpetrator of the arson.

Commonwealth v. Lockcuff, 813 A.2d 857, 861 (Pa. Super. 2002).

Here, the firearm which discharged the projectile that killed Lee Williams was also discharged during a shootout just ten days
prior in Hawkins Village. Wesley Francis identified Appellant as being present during the incident, fleeing that confrontation, and
then removing a firearm and mask from his person in the rear of Building 35. (T.T.(II) 347-349, 370-371).

Thus, this evidence established that Appellant had previously disarmed himself behind Building 35, and was associated with
the firearm that was used to kill Lee Williams. This evidence was admissible to establish the identity of the actor in this case. See
Commonwealth v. Reid, 626 A.2d 118, 121 (Pa. 1993) (evidence of second murder was admissible to prove identity of defendant as
shooter in the first murder where empty shell casings from the same weapon were found at both murder scenes, and defendant
was identified as the shooter in the second murder). The Trial Court did not err in admitting this evidence for the limited purpose
of identity. Furthermore, Appellant was not prejudiced by its admission as the Trial Court instructed the jury on the limited use of
that evidence. (T.T.(II) 554).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: May 8, 2017
1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. § 903(a)(1).
3 18 Pa. C.S. § 3502(a)(1).
4 18 Pa. C.S. § 2702(a)(1).
5 18 Pa. C.S. § 6106(a)(1).
6 18 Pa. C.S. § 2705.
7 18 Pa. C.S. § 3503(b)(1).
8 The designation “T.T.(I)” followed by numerals refers to Jury Trial Transcript, Volume I, August 23-24, 2016. The designation
“T.T.(II)” followed by numerals refers to Jury Trial Transcript, Volume II, August 25-26, 2016.
9 A characteristic particle contains all three of the explosive materials from a cartridge: lead, antimony, and barium, and indicates
the presence of gunshot residue. A consistent particle contains two of the above elements, and a single component only contains
one of the three elements. Here, the gunshot residue kit collected from Appellant’s hands revealed three single components on his
left palm, and two single components on his right palm. These single components are insufficient for the crime lab to determine
whether the particles were from gunshot residue. However, Appellant’s jeans had one characteristic particle, one consistent
particle, and four single components. This data was sufficient for the crime lab to conclude that Appellant’s jeans were positive for
the presence of gunshot residue. (T.T.(I) 305, 310-311).
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10 Detectives often utilize a “blind” photo array procedure, wherein one detective creates a photo array based on a specific suspect,
and a second detective, with no knowledge of the suspect’s identity or placement in the array, administers the array to the witness.
(T.T.(II) 296).
11 At trial, Dr. Perlin explained the methodology of TrueAllele, and was subjected to extensive and thorough cross-examination on
the reliability and testability of TrueAllele. (T.T.(I) 265-289).

Commonwealth of Pennsylvania v.
William M. Daniels, Jr.

Criminal Appeal—PCRA—Homicide (1st Degree)—Fifth Petition—Not After Discovered Evidence

Affidavits do not qualify as after-discovered evidence relative to homicide conviction when the court finds the witnesses
to be not credible.

No. CC 1995-16251, 1996-02235, 1997-02083. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bigley, S.J.—May 9, 2017.

OPINION
On January 23, 2017, the Defendant filed an appeal to the Pennsylvania Superior Court from this Court’s Order of

January 3, 2017, which dismissed the Defendant’s PCRA Petition that was filed on September 26, 2015, the counseled PCRA
Petition that was filed February 24, 2016, and the Amended PCRA Petition that was filed April 25, 2016. The Defendant filed
a Motion for Clarification, which this Court denied on January 17, 2017. This Court ordered Defendant to file a 1925(b)
Statement of Errors Complained of on Appeal on February 3, 2017. The Defendant’s 1925(b) Statement was timely filed on
February 24, 2017.

On September 24, 1998, a jury found Defendant guilty of First Degree Murder, Violation of the Uniform Firearms Act, and
Criminal Conspiracy. Defendant was acquitted on the charge of Intimidation of a Witness. On November 23, 1998, the Honorable
Gerard M. Bigley imposed an aggregate sentence of life imprisonment, plus a consecutive 13 1/2 to 27 years.

The Defendant filed numerous appeals and PCRA petitions. On December 22, 1998, the Defendant filed a direct appeal to the
Pennsylvania Superior Court. Counsel was appointed to represent the Defendant. Judgement was affirmed by the Pennsylvania
Superior Court on November 27, 2000, and allocator was denied by the Pennsylvania Supreme Court on June 22, 2001. The
Defendant did not appeal to the United States Supreme Court.

Judgment of Sentence became final on September 20, 2001, and Defendant had until September 20, 2002 to file a timely PCRA
petition. On July 23, 2002, Defendant filed his first PCRA petition, which was a timely filed. Counsel was appointed to represent
the Defendant. This Court dismissed Defendant’s PCRA petition on July 13, 2004. The Pennsylvania Superior Court affirmed the
dismissal on July 6, 2005. Defendant filed a Petition for Allowance of Appeal with the Pennsylvania Supreme Court, which was
granted for the consideration of one issue. On March 8, 2006, the Pennsylvania Supreme Court dismissed the issue without preju-
dice to Defendant’s right to raise it in a subsequent PCRA Petition.

On October 24, 2005, Defendant filed a 2nd PCRA Petition. The PCRA court issued an opinion on December 7, 2005, deferring
review until after the disposition of the allowance of appeal with the Supreme Court.

On May 19, 2006, the Defendant filed a counseled Supplemental PCRA Petition, which was his 3rd PCRA Petition, alleging he
was entitled to relief due to the after-discovered evidence of the recantation statements of two witnesses. A counseled Amended
PCRA Petition was filed. This Court held a PCRA hearing on July 15, 2008, in which one witness refused to testify and the other
testified. On July 15, 2008, this Court dismissed Defendant’s PCRA Petition. The dismissal of Defendant’s 3rd PCRA Petition was
affirmed by the Pennsylvania Superior Court on May 5, 2009, and Petition for Allowance of Appeal was denied by the Pennsylvania
Supreme Court on September 30, 2009.

On or about June 5, 2006, Defendant filed a Petition for Writ of Habeas Corpus in the U.S. District Court for the Western District
of Pennsylvania. The Petition was dismissed on November 17, 2010, and Certificate of Appealability was denied.

On July 9, 2013, Defendant filed his 4th PCRA Petition. Counsel was appointed and Counsel filed a Turner Finley No-Merit
Letter. In response to the no-merit letter, Defendant retained different counsel, who petitioned to amend the PCRA Petition.
The Petition to Amend was granted. On February 11, 2014, Defendant filed a counseled Petition for Habeas Corpus Relief.
On March 7, 2014, this Court dismissed Defendant’s 4th PCRA Petition. The dismissal was affirmed by the Pennsylvania
Superior Court on January 8, 2015. Petition for Allowance of appeal was denied by the Pennsylvania Supreme Court on
August 4, 2015.

Defendant filed the instant pro se PCRA Petition on September 26, 2015, which was his 5th PCRA Petition. Counsel was appointed
but withdraw after Timothy J. Lyon, Esquire, entered his appearance on December 4, 2015. Counsel filed an Amended PCRA
Petition on April 25, 2016. The Commonwealth filed an Answer on May 27, 2016.

This matter involves the fatal shooting of a jitney driver, Ronald Hawkins, on September 20, 1994, at approximately 10:00p.m.
The facts are summarized as follows. As the Defendant was standing with his companions in the Northside of Pittsburgh, someone
rode up the street on his bicycle shouting “The OGs is coming up in a gray car”. (Trial Transcript, hereinafter “TT”) at 127, 171).
The Defendant retrieved his gun and two of his companions (Dale and Thornton) also drew guns. (TT 128, 172-173). The three men
ran toward a dark gray Buick that was driven by the victim, who yelled that he was just a jitney driver. (TT 129-130, 173-174).
Defendant and the two other armed perpetrators fired their weapons into the car, killing Hawkins. The victim had been shot six
times in the abdomen and four times in the arm.

During the trial, Tina Banks testified for the Commonwealth, stating that the shooting was committed by perpetrators that ran
on foot to the victim’s car and shot the victim many times. Ms. Banks testified that she recognized the Defendant as one of the
shooters. Thomas-Carr also testified for the Commonwealth, stating that he witnessed the shooting and it was committed by the
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Defendant, who, with two other young men, ran to the victim’s car and began shooting.
In the instant PCRA Petition, Defendant attached the affidavits of two alleged eye-witnesses to the shooting. Their affidavits

claimed that Defendant was not involved in the shooting, which occurred when a vehicle stopped next to the victim’s vehicle and
the occupants shot into the victim’s car. The alleged witnesses, Tiara Horn and Jacques Early, provided affidavits in the Amended
PCRA Petition and testified at an evidentiary hearing before this Court on October 7, 2016.

The Defendant’s instant PCRA petition was untimely filed 13 years after the period for a timely PCRA had expired. Therefore,
Defendant must prove that any of the timeliness exceptions under 42 Pa.C.S.9545(b)(i-iii) are applicable to his case. There are
three exceptions to the PCRA time-bar: (1) interference by government officials in the presentation of the claim; (2) after-discov-
ered evidence; or (3) a newly recognized and retroactively applied constitutional right. Commonwealth v. Beasley, 741 A.2d 1258
(Pa 1999). The after-discovered evidence exception requires the defendant to prove that the facts upon which the claim is based
were not previously known to him, and that they could not have been obtained earlier through due diligence. If the defendant is
able to establish one of the above exceptions, a petition must be filed within 60 days of the date that the claim could have been
presented. The defendant has the burden of proof that a timeliness exception applies. Commonwealth v. Abu-Jamal, 720 A.2d 79
(Pa 1998).

The Commonwealth argues that the Defendant previously presented a similar claim, which was rejected by the Superior Court.
In the PCRA filed on July 23, 2002, (Defendant’s first PCRA), Defendant presented an affidavit from Jermale Walker, stating that
he was the passenger of the jitney that was shot at and he witnessed the shooting which was perpetrated by occupants of a car that
pulled up next to the victim’s vehicle. The Commonwealth argues that new sources for the same information (“drive by” shooting,
not “walk up” shooting) does not satisfy the exception for newly discovered evidence. New sources (the two new witnesses) for the
same information (shooting committed by occupants of car) are not an exception to an untimely PCRA. The Commonwealth cites
Commonwealth v. Marshall, 596 Pa. 587, 947 A.2d 714 (2008), to support its argument. The after-discovered evidence exception
requires newly discovered facts, not newly discovered source for previously known facts. Id. at 596 Pa. 596, 947 A.2d 720, citing
Commonwealth v. Johnson, 598 Pa. 594, 863 A.2d 423, 427 (2004).

The Defendant’s first PCRA Petition contained the affidavit of Jermale Walker, who claimed he was a passenger in the
victim’s car at the time of the shooting and that it was a drive-by shooting, not a walk-up shooting. This Court did not hold
an evidentiary hearing, and the Superior Court affirmed. In their July 6, 2005, non-precedential Memorandum, the Superior
Court concluded that Walker’s affidavit did not present sufficient credible facts to justify a hearing, since Walker only
averred “…that he was at the crime scene, heard shots, and took flight, but does not assert that he saw anything”. However,
in the instant PCRA petition, the affidavits claim that the witnesses saw the shooting. The affidavits are not from the same
source that Defendant has already submitted since the present affidavits claim the witnesses saw the shooting. Therefore,
this Court held a hearing to assess the credibility of the witnesses and to determine whether the Defendant established
after-discovered evidence.

The Defendant presented the testimony of Tiara Horn and Jacques Early during the PCRA hearing of October 7, 2016.
Ms. Horn testified that she has known the Defendant for 30 years. She was at a nearby playground on September 20, 1994,
the night of the shooting. (PCRA Hearing Transcript (Hereinafter referred to as “HT”) at 8). She stated that she was in front
of the park talking with someone when she saw a car pull up and the second car started shooting at the first car. She saw
someone, not the Defendant, exit the car and run. (HT at 9). Ms. Horn did not see the driver or the passengers in either
vehicle. (HT at 10). She only saw the person who exited the first car and ran, and she knew he was not the Defendant. (HT
at 9). She testified that she knew the Defendant was convicted of the shooting but did not do anything about it until
December of 2016, which was over 21 years after the incident. (HT at 11). Ms. Horn could not recall any specifics about
that night, such as weather, or day of the week. Ms. Horn claimed she heard about the Defendant’s arrest but she didn’t
know it was for this situation. (HT at 16). She alleged that she knew to go to the office of Defendant’s attorney’s after talk-
ing with Defendant’s lady friend. (HT at 17). Ms. Horn did not have a specific reason for waiting over 20 years and then
coming forward with the information in January 2016. She merely stated that “I guess because I’m older now and I feel like
I should tell what I saw.” (HT at 16).

This Court determined that the testimony of Horn was not credible. This Court does not believe that Ms. Horn witnessed the
shooting in 1994, knew the Defendant and knew he was convicted, then waited until January of 2016 to contact Defendant’s
attorney with information that conflicted with the evidence presented at trial (drive-by shooting, not walk-up shooting).
Additionally, even if this Court believed Horn’s testimony (which it did not), Ms. Horn stated that she did not see the occupants
of the vehicles that she claimed were involved in the shooting. (HT at 10). Therefore her testimony did not exclude the
Defendant as a perpetrator of the shooting. Since this Court did not find Ms. Horn’s testimony to be credible, and her testimony
failed to exclude the Defendant, her testimony does not qualify for the after-discovered evidence exception to the PCRA
time-bar.

The Defendant’s other witness to testify at the PCRA hearing was Jacques Early, who grew up on the same street as the
Defendant. Mr. Early stated the he does not know the Defendant well, since he’s about 10 years younger than the Defendant.
(HT at 19, 37). Mr. Early testified that on the night of September 20, 1994, he was in the area of the shooting, riding his bike,
when he saw a grayish car with a guy named Jermale Walker in the front passenger seat (the alleged after-discovered witness
from the first PCRA petition). Walker was from a different gang (the OGs). (HT at 20, 31). Mr. Early warned people in the
playground that the OGs were coming. (HT at 20). He saw a grayish car pull up towards the playground, and another car
speed up around the side and start shooting at the grayish car. (HT at 21). Mr. Early testified that he saw Walker get out of
the grayish car and run down the alleyway, and the shooters “…jumped out and started firing, you know, I guess chasing
him down, but they continued to fire at the other car.” (HT at 23). Mr. Early testified that he saw all of this from the park.
(HT at 34). He stated that he recognized Robert Robinson as one of the three occupants in the shooter’s car, and the
Defendant was not in the shooter’s car. (HT at 22). Mr. Early knew Robinson and knew he was the leader of a gang. Mr.
Early said he never told the police what he saw because he believed there was a warrant out for him and he was afraid of
Robinson. (HT at 25).

Mr. Early claimed that he was arrested shortly after that and did not return home until early 1995, so he did not know that
Defendant was arrested for the murder. (HT at 26). He claims that he did not know that Defendant was arrested for the murder
until late December of 2015. (HT at 27). Mr. Early said that he had been at SCI Huntingdon for 8 years, before he saw Defendant’s
cousin, and talked with him and learned of Defendant’s murder conviction for the instant matter. (HT at 37). Mr. Early knew
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Robinson was dead at the time he submitted his affidavit claiming that Robinson was the shooter (HT at 28).
When police detectives interviewed Mr. Early about the upcoming PCRA hearing, Mr. Early only discussed the alleged

corruption of a homicide detective. (HT at 39, 50). He did not tell the detectives that he had witnessed the shooting and it
was perpetrated by occupants of a vehicle, not the Defendant.

This Court does not find the testimony of Mr. Early to be credible. Mr. Early did not remember the weather or the day of
the week that the shooting occurred. This Court does not believe that Mr. Early witnessed the shooting in 1994, but did not
learn the identity of the person that was convicted for this crime until 2015 and that he did not inform the Defendant about
what he had witnessed until late December of 2015. This Court assessed the demeanor of the witness and found him to be
incredible.

This Court, as trier of fact, was free to determine the credibility of the witnesses, and the weight of their testimony, and
was allowed to believe all, part, or none of the evidence presented. Commonwealth v. Ratsamy, 594 Pa. 176, 934 A.2d 1233,
1235 (Pa. 2007). Here, this Court determined that neither Ms. Horn nor Mr. Early was a credible witness, and believed none
of their testimony presented at the PCRA hearing. The testimony of those engaged in a criminal lifestyle can be viewed as
unbelievable. Commonwealth v. Robinson, 780 A.2d 675, 676-77 (Pa.Super. 2001). Mr. Early’s testimony that he witnessed the
shooting, saw the perpetrators, and identified the shooter as Robinson (who is now dead), was found by this Court to be unbe-
lievable. Additionally, Mr. Early’s testimony that he waited until December of 2015 to inform Defendant about what he saw
is also incredible. The PCRA court determines the credibility of witnesses at PCRA hearings, and “…its credibility determi-
nations should be provided great deference by reviewing courts…”. Commonwealth v. Dennis, 609 Pa. 442, 17 A.3d 397, 301
(Pa. 2011).

The Defendant has failed to satisfy his burden of proving that one of the timeliness exceptions applies. In order to succeed on
an after-discovered evidence claim, the Defendant had to prove that: (1) the evidence has been discovered after the trial and it
could not have been obtained at or prior to trial through reasonable diligence; (2) the evidence is not cumulative; (3) it is not being
used solely to impeach credibility; and (4) the evidence would likely compel a different verdict. Commonwealth v. D’Amato, 579
Pa 490, 519, 856 A.2d 806, 823 (Pa. 2004). Defendant failed to satisfy the above criteria. The testimony at the PCRA hearing was
found to be incredible. Furthermore, the testimony was being used to impeach the credibility of the trial witnesses that testified
that Defendant (and others) walked to the victim’s vehicle and shot the victim.

Since this Court did not find the testimony of Defendant’s witnesses to be credible, Defendant did not prove an exception to the
PCRA time-bar under 42 Pa.C.S.9545(b)(i-iii). The Defendant’s instant PCRA petition was untimely filed over 13 years after the
period for a timely PCRA had expired. This Court has no jurisdiction to consider the claims raised in in Defendant’s untimely
PCRA because he did not prove that an exception to timeliness requirement applies.

This Court’s Order of January 3, 2017, should be affirmed for the reasons contained herein.

BY THE COURT:
/s/Bigley, S.J.

Commonwealth of Pennsylvania v.
Gene Brown

Criminal Appeal—Sufficiency—Identification—Weight of the Evidence—Sentencing (Discretionary Aspects)—Grading of Offense

Various claims after a robbery conviction where a woman was forced to undress in an alley.

No. CC 201502887. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—May 16, 2017.

OPINION
On February 17, 2016, following a non-jury trial, the appellant, Gene Brown, (hereinafter referred to as “Brown”), was

found guilty of the charge of robbery, graded as a felony in the first degree. A presentence report was ordered and in light
of the fact that a presentence report had been prepared for Judge Williams as a result of Brown’s conviction of another
robbery charge, this Court scheduled sentencing for February 22, 2016. Following a sentencing hearing, Brown was sentenced
to a period of incarceration of not less than three and one-half nor more than seven years consecutive to any sentence he was
now serving, which was to be followed by a period of probation of seven years, during which he was to undergo random drug
screening. Brown filed timely post-sentence motions on March 3, 2016, which motions, following a hearing, were denied on
April 26, 2016.

Brown filed a timely appeal to the Superior Court and was directed, pursuant to Pennsylvania Rule of Appellate Procedure
1925(b), to file a concise statement of matters complained of on appeal. In that statement, Brown has raised seven claims of error.
Initially Brown maintains that the evidence was insufficient to support the conviction for robbery since the Commonwealth did
not prove beyond a reasonable doubt the identity of the individual who committed this crime. Brown next maintains that the grad-
ing of the charge of robbery should have been a felony in the second degree since the Commonwealth did not establish that he
threatened the victim with or put her in fear of serious bodily injury. Brown also maintains that his conviction for the crime of
robbery was against the weight of the evidence. Brown also maintains that the Court erred in sentencing him when the guidelines
incorporated the deadly weapons enhancement. Brown also suggests that this Court abused its discretion when it imposed what
he believes to be a manifestly excessive sentence in view of the totality of the circumstances. Brown further maintains that this
Court abused its discretion when it imposed the sentence consecutive to any sentence that he was now serving. Finally, Brown
maintains that this Court abused its discretion when it denied his request to modify his sentence which was filed in his post-
sentence motions.
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On December 27, 2014, at approximately 11:45 p.m., the victim, Taneisha Helms, (hereinafter referred to as “Helms”), was
returning to her residence located at 2337 Reed Street in the City of Pittsburgh after making purchases of some snacks and
cigarettes at a Sunoco service station. In addition to the bag containing her purchases, she also had a cell phone. As she was walk-
ing in an alleyway from the Sunoco station to her residence, someone ran up behind her and told her to “Shut the “F” up or he
would blow her head off.” This individual demanded her money and her phone then pushed her into a corner of the alley while he
was holding a shotgun that was pointed at her head. Helms gave him the ten dollars that she had and her phone. He then ordered
her to take off her clothing and as she dropped each article of clothing, the assailant would grab those items and put them in a bin
at the other end of the alleyway. He did this with her shoes, socks, pants and her underwear, each time separately taking those
items to the end of the alley.

Helms had an opportunity to view her assailant in light of the numerous times that he picked up her clothing from her and she
described him as being all dressed in black with a black hoodie, a black Carhartt jacket, black jeans and black shoes. When her
assailant was placing the last item of her clothing at the other end of the alley, someone opened their window, looked down and saw
her attacker, at which point he told Helms to get out of there and she ran from him and never looked back.

Helms ran to her mother’s residence which was two doors down from hers and had her mother make a call to the police since
she no longer had a phone. The police arrived and she advised them of what had transpired and also told them about the fact that
she had been forced to strip and that her attacker placed her items of clothing at the other end of the alley. The police went to the
alley and then recovered her clothing. When she was interviewed by the police, she described her attacker as being a black male,
somewhere between the ages of eighteen and twenty-two, approximately five foot six to five foot seven and one hundred fifty
pounds with a thin build. She told them that she did not know this person and that she was able to recognize him because although
he had a hoodie, it was covering his head and not his face. She was shown a photo array and immediately picked out Brown as the
individual who robbed her. After she identified him from the photo array, Helms remembered that she had babysat for him until
he was approximately two years old and that she knew Brown’s mother.

Brown was arrested on January 12, 2015, and he had a telephone conversation with his sister on January 16, 2015. In that phone
conversation, Brown asked his sister to contact Delisha Woodson and try to talk to her. His sister then asked him is that the woman
that he made strip and he said no, that woman lives behind the Sunoco station. His sister then advised him that the one that he
made strip is the one that is on the news. She asked him if he knew that to which he provided no response. His sister then told him
that the woman he made strip is the one that she should talk to.

Brown elected to testify and when he was asked by his counsel how he knew that the woman was caused to be stripped lived
behind the Sunoco station, Brown stated that before this phone call to his sister, he went to a preliminary hearing and received the
paperwork which provided him with the address for the victim and incident report with respect to what had happened. With this
information he became aware of where she lived and what her address was. On cross-examination, Brown stated that he got the
information from watching news coverage while he was in the jail.

Brown has maintained that the evidence was insufficient to support the verdict against him since the Commonwealth did not
establish beyond a reasonable doubt the identity of Helms’ attacker. He further maintains that the verdict was against the weight
of the evidence. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Supreme Court set forth the standards
to be employed when confronted with the claims that the evidence was insufficient to support the verdict and the verdict was
against the weight of the evidence and the significance of those particular claims

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight
of the evidence claim. The standard of review refers to how the reviewing court examines the question presented.
Morrison, 646 A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the
evidence principles into its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect
measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these
two challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under
the double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of
the Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v.
Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would
permit a second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by
the accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the
evidence offered to support the verdict is in contradiction to the physical facts, in contravention to human experi-
ence and the laws of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa.
482, 333 A.2d 876 (1975). When reviewing a sufficiency claim the court is required to view the evidence in the light
most favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn
from the evidence. Commonwealth v. Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984).
Thus, the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs,
457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed
to the discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not
be granted because of a mere conflict in the testimony or because the judge on the same facts would have arrived at
a different conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and
allege that he would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the
verdict is against the weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to
determine that “notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to
give them equal weight with all the facts is to deny justice.” Id.
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FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

With respect to the claim that the evidence was insufficient to support the verdict against him because the Commonwealth failed
to establish the identity of the individual who robbed him, Brown points out the conflict in the information given to the police and
Brown’s physical description. When Helms was initially interviewed by the police, she told them that her assailant was anywhere
between five six and five seven, one hundred and fifty pounds, with a thin build and was approximately eighteen to twenty-two
years old. Brown was eighteen at the time, six feet one and two hundred and twenty pounds. Brown believes that this testimony
was more than sufficient to discredit Helms’ identification of him as her assailant. This contention ignores the fact that Helms
identified him from a photo array, identified him at the preliminary hearing that was ultimately held on March 2, 2015, and also
identified him at the time of trial. While there was some dispute as to the description given by Helms as to the person that robbed
her, her identification of Brown was supported by Brown’s own statements in a phone conversation that he had with his sister.
When he sister asked him if Delisha Woodson was the individual he made strip, he said no, that individual lived right behind the
Sunoco station. Brown maintained that he was able to make this statement based upon the information that he had acquired at
the preliminary hearing when he was given the discovery material in his case and was given the victim’s address. It should be
noted that a review of the criminal complaint and the affidavit of probable cause does not disclose the victim’s address and
Brown’s preliminary hearing occurred almost two months after he was arrested since it had been continued several times. If he
would have obtained the information in the discovery materials as to the victim’s address when he got that material at his preliminary
hearing, then he would have obtained that information almost two months after he had the conversation with his sister, which was four
days after he was arrested. In viewing in the light most favorable to the Commonwealth and all reasonable inferences drawn
therefrom, it is clear that the Commonwealth established the identity of Helms’ attacker and that Brown was properly convicted
of that charge.

An Appellate Court’s standard of review when presented with the claim that the verdict was against the weight of the evidence
is distinct from the standard of review applied by the Trial Court

Appellate review of a weight claim is a review of the exercise of discretion, not of the underlying question of
whether the verdict is against the weight of the evidence. Brown, 648 A.2d at 1189. Because the trial judge has had
the opportunity to hear and see the evidence presented, an appellate court will give the gravest consideration to
the findings and reasons advanced by the trial judge when reviewing a trial court’s determination that the verdict
is against the weight of the evidence. Commonwealth v. Farquharson, 467 Pa. 50, 354 A.2d 545 (1976). One of the
least assailable reasons for *322 granting or denying a new trial is the lower court’s conviction that the verdict
was or was not against the weight of the evidence and that a new trial should be granted in the interest of justice.
Brown, supra.

Com. v. Widmer, 560 Pa. 308, 321–22, 744 A.2d 745, 753 (2000).

. . . 

The term ‘discretion’ imports the exercise of judgment, wisdom and skill so as to reach a dispassionate conclusion,
within the framework of the law, and is not exercised for the purpose of giving effect to the will of the judge. Discretion
must be exercised on the foundation of reason, as opposed to prejudice, personal motivations, caprice or arbitrary
actions. Discretion is abused when the course pursued represents not merely an error of judgment, but where the
judgment is manifestly unreasonable or where the law is not applied or where the record shows that the action is a
result of partiality, prejudice, bias or ill will.

Com. v. Widmer, 560 Pa. 308, 322, 744 A.2d 745, 753 (2000)

In using these standards, it is clear that this Court acting as the fact-finder in the non-jury trial, had a full opportunity to review
the testimony in this matter and observe the witnesses that were called to testify, specifically the victim and the appellant, who
elected to testify. Helms was unequivocal in her identification of Brown at the time that she was presented with a photo array, at
the preliminary hearing and at the time of trial. Although there was a discrepancy in what she initially reported to the police and
Brown’s physical size, that description did not mean that she was inaccurate in identifying him as the person that robbed her.
Brown on the other hand never denied robbing her to his sister during their phone conversation and, in fact, provided his sister
with information that he had to know prior to his preliminary hearing since he had not been given the discovery material until
almost two months after he was arrested. In taking these factors into consideration, it is clear that the verdict was appropriate and
not against the weight of the evidence.

Brown next maintains that he was improperly convicted of the crime of robbery graded as a felony in the first degree as opposed
to robbery, a felony in the second degree. The crime of robbery is set forth at 18 Pa.C.S.A. §3701 as follows:

§3701. Robbery

(a) Offense defined.—

(1) A person is guilty of robbery if, in the course of committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;
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(iii) commits or threatens immediately to commit any felony of the first or second degree;

(iv) inflicts bodily injury upon another or threatens another with or intentionally puts him in fear of immediate bodily
injury;

(v) physically takes or removes property from the person of another by force however slight; or

(vi) takes or removes the money of a financial institution without the permission of the financial institution by
making a demand of an employee of the financial institution orally or in writing with the intent to deprive the
financial institution thereof.

(2) An act shall be deemed “in the course of committing a theft” if it occurs in an attempt to commit theft or in flight
after the attempt or commission.

(3) For purposes of this subsection, a “financial institution” means a bank, trust company, savings trust, credit union
or similar institution.

(b) Grading.—

(1) Except as provided under paragraph (2), robbery under subsection (a)(1)(iv) and (vi) is a felony of the second
degree; robbery under subsection (a)(1)(v) is a felony of the third degree; otherwise, it is a felony of the first
degree.

(2) If the object of a robbery under paragraph (1) is a controlled substance or designer drug as those terms are defined
in section 2 of the act of April 14, 1972 (P.L. 233, No. 64),1 known as The Controlled Substance, Drug, Device and
Cosmetic Act, robbery is a felony of the first degree.

Brown maintains that based upon the evidence presented at the time of trial, he should have been convicted of the crime of
robbery as identified under §3701(e)(1)(iv), which means that at the time of the commission of the robbery, the victim was
threatened or intentionally put in fear of immediate bodily injury as opposed to the crime of robbery under §3701(a)(2), where
the victim is threatened with or intentionally put in fear of immediate serious bodily injury. The undisputed testimony in this
case is that Brown came up from behind Helms with a shotgun and pointed it at her head and told her to be quiet or he would
blow her head off. This threat can only be considered a threat to inflict serious bodily injury or death. Brown continued these
threats when he continually pointed the shotgun at Helms’ head during the course of this robbery and when he was forcing
her to disrobe. Nothing about this threat which would suggest that the injury that was threatened was anything but serious
bodily injury. It is clear that when he threatened to blow her head off that he was placing her in fear of serious bodily injury
or death.

Brown next maintains that this Court erred when it used the deadly weapons enhancement in determining the guidelines for
Brown’s sentence. In this regard while Brown maintains that the applicability of the deadly weapon enhancement had to be
proven beyond a reasonable doubt in light of the decisions in Alleyne v. United States, 133 S.Ct. 2151 (2013) and Apprendi v. New
Jersey, 530 U.S. 466, 120 S.Ct. 2348 (2000). This contention has been rejected in Pennsylvania in Commonwealth v. Buterbaugh,
91 A.3d 1247, 1270 (Pa. Super. 2014), when the Court noted that the deadly weapon enhancement did not prescribe a standard
range beyond the statutory maximum and, accordingly, the factors to consider the deadly weapon enhancement only had to be
proved by the preponderance of the evidence. It should be noted that even using the sentencing guidelines where the deadly
weapon enhancement has been invoked, Brown’s sentence of three and one-half to seven years was near the bottom end of the
standard range.1

Brown’s final three claims of error all deal with sentencing in that he maintains that his sentence was manifestly excessive
in view of the totality of the circumstances; that this Court abused its discretion when it ordered that his sentence be served
consecutive to any sentence he was now serving; and, that this Court abused its discretion when it denied the modification of
his sentence. In Commonwealth v. Mouzon, 828 A.2d 1126, 1128-1129 (Pa. Super. 2003), the Court examined the claim of whether
or not a sentence was excessive and set forth the factors that were to be considered in making that determination.

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed
on appeal absent a manifest abuse of discretion. Commonwealth v. Johnson, 446 Pa.Super. 192, 666 A.2d 690 (1995).
“To constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be manifestly
excessive.” Commonwealth v. Gaddis, 432 Pa.Super. 523, 639 A.2d 462, 469 (1994) (citations omitted). In this context,
an abuse of discretion is not shown merely by an error in judgment. Commonwealth v. Kocher, 529 Pa. 303, 602 A.2d
1308 (1992). Rather, the appellant must establish, by reference to the record, that the sentencing court ignored
or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias or ill will, or arrived at a
manifestly unreasonable decision. Commonwealth v. Rodda, 723 A.2d 212 (Pa.Super.1999).

In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the
sentencing court’s discretion, as he or she is in the best position to measure factors such as the nature of the
crime, the defendant’s character, and the defendant’s display of remorse, defiance, or indifference.
Commonwealth v. Ellis, 700 A.2d 948, 958 (Pa.Super.1997). Where an excessiveness claim is based on a court’s
sentencing outside the guideline ranges, we look, at a minimum, for an indication on the record that the
sentencing court understood the suggested sentencing range. 42 Pa.C.S.A. § 9721(b); Rodda, 723 A.2d at 214.
When the court so indicates, it may deviate from the guidelines, if necessary, to fashion a sentence which takes
into account the protection of the public, the rehabilitative needs of the defendant, and the gravity of the partic-
ular offenses as it relates to the impact on the life of the victim and the community, so long as the court also states
of record “the factual basis and specific reasons which compelled him to deviate from the guideline range.”
Commonwealth v. Cunningham, 805 A.2d 566, 575 (Pa.Super.2002) (quoting Commonwealth v. Burkholder, 719
A.2d 346, 350 (Pa.Super.1998)).

In evaluating a claim of this type, an appellate court must remember that the sentencing guidelines are merely
advisory, and the sentencing court may sentence a defendant outside of the guidelines so long as it places its reasons



page 286 volume 165  no.  21

for the deviation on the record. Cunningham, 805 A.2d at 575. “Our Supreme Court has indicated that if the sentenc-
ing court proffers reasons indicating that its decision to depart from the guidelines is not unreasonable, we must
affirm a sentence that falls outside those guidelines….” Commonwealth v. Davis, 737 A.2d 792, 798 (Pa.Super.1999)
(citing Commonwealth v. Smith, 543 Pa. 566, 673 A.2d 893 (1996)).

In reviewing Brown’s sentence, it is clear that there is nothing manifestly excessive about his sentence. His sentence was
near the bottom end of the standard range and was three and one-half to seven years to be followed by a period of probation
of seven years. This Court had the benefit of those guidelines and a presentence report which showed a continuing escalation
of Brown’s violent criminal behavior. His first contact with the criminal justice system occurred when he was eleven years
old when his mother filed a petition for dependency stating that her son was out of control, aggressive and defiant and would
leave their residence for a week without permission. Approximately one year later on December 22, 2008, a petition was filed
charging him with failure to comply with a lawful sentence for his failure to pay fines and costs relative to an adjudication
of harassment. Another petition for dependency was filed on February 3, 2009 when it was alleged that he would not follow
the rules at his home, including curfew and school attendance and he was being verbally abusive to his mother. On January
19, 2011, another petition was filed charging failure to comply as a result of his purchase of alcoholic beverages by a minor,
disorderly conduct and harassment. During the summer of 2012, he was sent to Orlando, Florida to reside with a relative and
while there, he was charged as a juvenile with sexually assaulting an eleven-year-old boy. On December 13, 2012, his mother
once again filed a petition for dependency and a petition for protection of abuse since he continued to be violent and was
threatening everyone in his house and was using drugs. His mother stated in this petition that he had pictured himself on
Facebook holding a gun and displaying various gang signs. His mother’s petition for protection from abuse was granted and
the defendant was adjudicated dependent and placed with his grandparents. In 2013 he was suspended from school for five
days for bringing marijuana to school. While he was at the Ward home, he was charged and adjudicated of the charges of simple
assault, terroristic threats and recklessly endangering another person.

As an adult, he was convicted of the charge of possession with intent to deliver a controlled substance in January of 2015. In
November of 2015, he was found guilty following a bench trial before the Honorable Joseph Williams of the crime of robbery,
serious bodily injury, and criminal conspiracy. On January 5, 2016, he pled guilty to receiving stolen property, although he had also
been charged with burglary and theft by unlawful taking, which charges were withdrawn in exchange for his plea to the charge of
receiving stolen property. In reviewing his continually aggressive and violent behavior, his failure to avail himself of the rehabili-
tation opportunities offered to him in the Juvenile Court system and his threat to kill his victim, it is clear that the sentence that
was imposed upon him was not manifestly excessive but appropriate for the protection of the public, his rehabilitative needs and
for protection of society in general.

This Court decided to run his sentence consecutive to the sentence imposed upon him by Judge Williams for the other robbery
in which he was involved which followed almost the same pattern as the robbery in this case with the exception that he did not
require his victim to strip. The presentence report in this matter clearly showed an individual who was violent, who was armed
with deadly weapons and made threats to use those deadly weapons if his desires were not met. In weighing all of the factors to
be considered, it was clear that his sentence should be consecutive rather than concurrent which would have provided him with
a volume discount for the commission of his crimes.

Brown filed a post-sentence motion seeking to modify his sentence in which he alleged that in light of Brown’s young age,
that he should be afforded an opportunity to reestablish his life since he had lost his educational opportunity and his ability to
play football. None of these contentions impact the configuration of his sentence because Brown was willing to use a deadly
weapon and threatened people with the use of that deadly weapon by stating that he would blow the victim’s head off if she
did not do what he said. Compounding his violent nature was the fact that he sought to demean and to degrade his victim by
forcing her to strip off her clothes to ensure his getaway from this robbery. There was no basis that this Court saw that would
necessitate the changing either the length of Brown’s sentence or the fact that it should be served consecutive to his other
sentence for robbery.

BY THE COURT:
/s/Cashman, A.J.

Dated: May 16, 2017

1 The Sentencing Guidelines using the deadly weapon enhancement show a mitigated range sentence of twenty-eight months, a
standard range sentence of forty to fifty-four months, and an aggravated range of sixty-six months.

Commonwealth of Pennsylvania v.
Patrick Gorman

Criminal Appeal—Sufficiency—Theft Offenses

Defendant took money from funeral homes for military honor guard expenses and failed to turn money over to American Legion
or VFW.

No. CC 201503667. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—May 17, 2017.

OPINION
The appellant, Patrick Gorman, (hereinafter referred to as “Gorman”), has appealed from the sentence imposed upon him on

April 7, 2016, of eleven and one-half to twenty-three months incarceration to be followed by a five year period of probation as well
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as costs and restitution. Pursuant Pennsylvania Rule of Appellate Procedure 1925(b), the appellant has filed a concise statement
of matters complained of on appeal. This document challenges the sufficiency of the evidence to sustain the appellant’s conviction
at all of the five counts for which he was found guilty.

Gorman proceeded to trial before this Court in a bench trial that started on January 6, 2016. On January 12, 2016, this Court
found Gorman of two counts of theft, one count of receiving stolen property and two counts of misapplication of entrusted
property. On April 7, 2016, Gorman was sentenced to eleven and one-half to twenty-three period of incarceration at count one of
the information, followed by five years of probation at count two. Gorman was also sentenced to pay the costs of prosecution and
to pay restitution in the amount of forty-four thousand, three hundred twelve dollars and ninety-three cents. A timely notice of
appeal was filed on Gorman’s behalf. A concise statement of matters complained of on appeal was filed. As previously noted, this
document challenged the sufficiency of the evidence to support the convictions at all counts.

The evidence presented at trial, taken in the light most favorable to the Commonwealth as verdict-winner, established
that Gorman approached Henry Manella in 2010 when Manella was the Post Commander for the VFW Post 1810 in the
Brentwood area of Allegheny County, Pennsylvania. Gorman approached Manella about starting an Honor Guard to appear
at Veterans’ funerals. Gorman indicated to Manella that he would need the rifles that belonged to the VFW Post 1810 to
perform these services. The evidence established through numerous witnesses that it was customary for funeral directors
to suggest to family members of deceased Veterans that a donation was appropriate to the Honor Guard appearing at the
funerals of the loved ones. These donations were sometimes in cash, sometimes in check from the family members. Other
times, the funeral directors would present a check to the Honor Guard and add that cost to the funeral bill received by the
family of the deceased.

Funds received by the VFW were to be under the control of the quarter master. At some point Manella learned that donations
were being sent to Gorman’s address at his home and not being presented to the VFW. The VFW Post 1810 learned that in 2014,
Gorman had a separate checking account. The funds were being placed into Gorman’s separate account rather than going to the
VFW Post 1810. The prayer cards used by Gorman at the Veterans’ funerals bore his address, rather than the address of VFW
Post 1810. According to the VFW bylaws, all cash had to go through the VFW Post 1810’s checking account for disbursement. The
money being placed into Gorman’s separate checking account was not being processed through VFW Post 1810’s checking
account.

The evidence established that Gorman was operating the Honor Guard that appeared at Veterans’ funerals. Many of the
funeral home directors believed that Gorman’s Honor Guard was under the auspices of the American Legion post. Gorman also
had his Honor Guard appear under the guise of the American Legion, wearing jackets and hats, bearing the name Nix-Vogel
American Legion on them, the name of the American Legion Post 935. (TT 78). The testimony established that all of the
proceeds from donations were to be used to purchase uniforms and for the betterment of the American Legion itself. Funds
received by Gorman’s Honor Guard, rather than going to the American Legion, again went to Gorman’s personal checking
account. When the American Legion sought an inquiry into the status of the Honor Guard’s finances, Gorman closed the
accounts, preventing the Commander from getting access to those accounts. (TT 85). Gorman’s group again used the American
Legion’s rifles, much like he used the VFW’s rifles. The testimony established that the Army required that the rifles to be kept
at the Post in their gun safe. (TT 87).

While testimony varied somewhat among the numerous funeral directors called, the consensus was that the money donated
was to go for dry cleaning uniforms, gas money, lunch money, the replenishment of bullets fired and similar expenditures.
Testimony established that Gorman was trained in the use of these funds. Testimony further established that Gorman asked that
checks be made out to him or to cash. The perception of many of the funeral home directors was that they were dealing with
either the VFW or American Legion when Gorman’s Honor Guard appeared. The testimony reflected that it was not the intent
to personally give money to Gorman, but rather to give the money to the groups that had been affiliated with either the VFW or
the American Legion.

Testimony was presented by Jacquelyn Weibel, a detective with the District Attorney’s Office. (TT 364). Weibel, who is a
certified fraud examiner, was assigned to investigate the complaint from the VFW Post 1810 against Gorman. (TT 365). Weibel
quickly learned that there were two accounts at the DSB Bank. One account was titled in the American Legion Post 935 which
had three names as signatories, one of whom was Gorman, and a second account in the name of “Military Honor Guard” which
had only one signatory, Gorman. The American Legion account was closed on or about October, 2010, around the time that the
Military Honor Guard account was opened. Gorman persuaded one of the other signatories to the American Legion account to
close that account so that a new account could be created which only had Gorman as a signatory. Weibel determined from her
analysis of the records that there were many payments going to two credit cards from these accounts. Weibel’s search of these
accounts resulted in the preparation of a spreadsheet that was a summary of checks that had a payee of American Legion, VFW
or some other veterans’ service organization. She did not include any checks made personally to Gorman, or to cash, or to
checks that said Military Honor Funeral Guard. The analysis Weibel performed established that ten thousand two hundred
fifty dollars worth of checks that had a veterans’ service organization in the payee line were found in the American Legion
Post 935 account and twelve thousand seventy-five dollars worth of checks with a veterans’ service organization were posted
to the Military Veterans Funeral Honor Guard account. Weibel’s analysis of the records established that there were numerous
payments to a Capital One account as well numerous payments to the First National Bank of Omaha account. (TT 377). Weibel
then served search warrants on both Capital One and First National Bank of Omaha to obtain credit card statements. Her
search determined that both of the accounts were titled in the name of Patrick Gorman. Thus, the evidence established that
credit card payments to two Gorman accounts were being made out of the veterans’ service organization bank accounts. (TT
377-378).

Weibel also looked for anything that appeared to be a suspicious transaction in her analysis of these accounts. She found
payments for wine and spirits as well as country club payments. (TT 378). She determined that five thousand twenty-four dollars
and sixty cents had improperly been diverted from the American Legion account and that seventeen thousand, one hundred eighty-
three dollars and sixty-two cents had been misappropriated from the VFW. (TT 379).

Weibel also testified regarding her interview of Gorman and her review with him of many personal expenses. (TT 380-381).
Anything that Gorman could establish was a legitimate expense, Weibel removed from the calculation. (TT 382). Gorman
admitted that some of the expenses were not proper Honor Guard expenses. He at one point indicated that his son may have
gotten ahold of his credit card and used it. (TT 382). He also admitted other expenses were not Honor Guard expenses. (TT 383).
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Gorman could not explain how a water bed and furniture were Honor Guard expenses. (TT 384).
The evidence amply established that Gorman used the donations made for the Honor Guard services for his own personal

benefit. As the Assistant District Attorney ably argued, these were not funds received for performance of a service but, rather
were donations to an organization. The evidence clearly establishes that Gorman used these donations as his own funds for
various personal expenses. The evidence thus supports the verdicts of guilty of Gorman on each of the counts listed in the
information.

BY THE COURT:
/s/Cashman, A.J.

Dated: May 17, 2017
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Commonwealth of Pennsylvania v.
James Lewis*

Criminal Appeal—Evidence—Sufficiency—Weight of the Evidence—SVP—Victim Impact Statement—Sex Offenses—
Failure to Disclose Photos

Various issues, including a challenge to a SVP determination, based upon step-father’s conviction for sexually abusing 
step-daughter.

No. CC 201506125. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 16, 2017.

OPINION
On April 15, 2016, a jury convicted Appellant, James Lewis, of one count each of Indecent Assault Person Less than 13

Years of Age, Aggravated Indecent Assault, Corruption of Minors, Endangering the Welfare of Children, and Indecent
Assault.1 This Court sentenced Appellant on July 11, 2016 to an aggregate sentence of 62 to 156 months of incarceration, with
five years of consecutive probation. Appellant filed a Post-Sentence Motion which this Court denied on July 21, 2016.
Appellant filed a Notice of Appeal on August 19, 2016 and his Statement of Errors Complained of on Appeal was originally
due on September 9, 2016.

On October 28, 2016, after a hearing at which expert testimony was presented, this Court found that Appellant met the criteria
as a Sexually Violent Predator (“SVP”). Appellant filed a Notice of Appeal on November 4, 2016. On November 15, 2016, the two
appeals were consolidated by the Superior Court of Pennsylvania. Appellant filed a Statement of Errors Complained of on February
23, 2017 which was amended on the same day to correct the docket number.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges six errors on appeal. Appellant alleges that this Court erred in permitting the Commonwealth to display

photographs of sex toys. Appellant further alleges this Court abused its discretion in permitting a witness to testify in “full
military regalia.” Appellant alleges that the evidence was insufficient to convict him of Indecent Assault, in that the
Commonwealth failed to establish beyond a reasonable doubt that Appellant engaged in a course of conduct of indecent assault
on the victim when she was less than thirteen years old. Appellant further alleges that the verdicts were against the weight of
the evidence. Next, Appellant alleges this Court abused its discretion in permitting a witness to read a statement at sentencing
of a non-party who did not testify at trial. Lastly, Appellant asserts this Court erred in finding Appellant met the criteria to be
deemed a Sexually Violent Predator (“SVP”) by clear and convincing evidence. (Statement of Errors to be Raised on Appeal
at 4)

SUMMARY OF THE EVIDENCE
L.Z., the victim in this case, testified at trial that her year of birth is 1999. (Transcript of Jury Trial of April 13, 2016-April 15,

2016, hereinafter TT, at 43) Until recently she lived with her mother, Appellant, who was her mother’s long-time paramour, and
her six step-sisters. (TT 45-46) The six step-siblings have Appellant as their father. (TT 46) L.Z.’s father is B.Z., with whom she
now resides. (TT 46, 159)

L.Z. testified that Appellant sexually abused her over a period of several years. She testified that the first incident occurred
when she was twelve years old. (TT 47) She said that she and Appellant were watching a movie in a tent in their back yard when
Appellant started rubbing her on top of her clothes in her crotch area. (TT 49) The incident escalated to Appellant putting his
mouth on L.Z.’s vagina. Id. She testified that it happened more than once in the tent, that sometimes her step-siblings would also
be in the tent when it happened, and that she was too afraid to yell or say anything about her molestation. (TT 51) She further
testified that when the abuse first started, when she was 12, she would be subjected to various sexual acts by Appellant as often as
every other day. (TT 58)

L.Z. testified that Appellant had anal sex with her in the living room of her house. (TT 52) She described one instance where
she had a blanket over her face because she was uncomfortable and didn’t like having anal sex with Appellant, but she did not want
him to know that because he would get upset with her. (TT 54) When Appellant was upset with her, he would not allow her access
to the family’s computer. Id. She testified that, in exchange for sex, he would do her chores (wash dishes), buy her items (a
Nintendo 3DS charger) and take-out food. (TT 77-78)

L.Z. testified that she performed oral sex on Appellant on more than one occasion. (TT 53) She also had vaginal intercourse with
Appellant with Appellant ejaculating every time. (TT 53-54) She said that these sex acts occurred in multiple rooms of the house,
including the basement, the living room, her bedroom, her sister’s room and her mom’s room. (TT 55) She stated that Appellant
used various sex toys on her: a vibrator, a blue dildo, a red dildo, and Velcro restraints which he used on her several times. (TT 56-
57) She testified that he always wore a condom. (TT 70) He also used a lubricant during vaginal sex that L.Z. described as “like
a mint” and made her insides feel cold. Id. He used Vaseline when he had anal sex with her. Id. She further testified that he
digitally penetrated her vagina more than once and that he had her wear her mother’s lingerie, including a schoolgirl outfit, a sexy
devil, and a pink nightie. (TT 72-73) She stated that “more than once” she and Appellant watched pornography depicting vaginal
intercourse and “lesbian sex.” (TT 76)

L.Z. described two more specific instances of sexual abuse. On one occasion, Appellant took her to a Pirate game. (TT 74) They
left early, and Appellant took her to a secluded area and touched her chest and vagina on the outside and inside of her clothing.
(TT 74-75) Another time, during a family vacation to New Jersey, she and Appellant had vaginal intercourse in the hotel room while
her mother and step-siblings were at the boardwalk. (TT 75)

L.Z. testified that her first period started at school when she was in fourth or fifth grade. (TT 57) Shortly thereafter, her mother
had her take birth control pills to regulate her menstrual cycle. (TT 58) During this time frame, L.Z. had some form of sexual
contact with Appellant frequently, sometimes every night. (TT 59) L.Z. testified that Appellant threatened to kill her and her mom
if she ever told anyone. (TT 60) He also said he would kill himself if she got pregnant. Id.

L.Z. testified that she originally told her mom in 2011, but then recanted because she was scared of what would happen to her
family if she didn’t recant. (TT 62) Appellant told her that if he went to jail, the family would split up without his financial support,
the children would go to separate orphanages, and her mother would kill herself. (TT 63) The second time she disclosed the sexual
abuse was to a counselor. Id. She recanted again for the same reason, that she would be responsible for “tearing her family apart.”
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(TT 64) The third and final disclosure came after Appellant was arrested following a domestic violence incident against L.Z.’s
mother. (TT 80) L.Z. said that once he was out of the home, she didn’t have to worry about him doing anything in retaliation for her
disclosure. Id.

A.J., L.Z.’s mother, testified that L.Z. told her in 2011 that Appellant had molested her. (TT 116) A.J. took L.Z. to the police but
the child recanted. Id. Appellant continued to reside in the family home with L.Z. because of the recantation. Id. A.J. testified that
L.Z. made another disclosure in 2014, this time to a therapist. (TT 117) A.J. testified that she was out shopping with L.Z. in
November 2014 when she received a phone call saying that CYF was at her house because of something L.Z. had said in therapy.
Id. L.Z. recanted as soon as she got home. Id.

Additionally, A.J. testified that she placed L.Z. on birth control to regulate her periods. (TT 118) She confirmed that Appellant
would always do the dishes, that he did take L.Z. to a Pirate game, that they did go to New Jersey on a family vacation, and that
they had a tent in the backyard where Appellant would sometimes sleep with the children, including L.Z. (TT 119-120) She testi-
fied that she worked part-time and that Appellant worked full-time and earned the bulk of the money coming into the household.
(TT 122)

Allegheny County Detective Mark Restori testified that L.Z. was not given a sexual assault examination because the last
reported incident occurred more than thirty days before the final disclosure and as a result, no physical evidence could be
obtained. (TT 136-137) He stated, based on his ten years of experience as a police officer, including his current tenure in the
people crimes unit (which encompasses child abuse and sexual assault), that child victims often recant and also may have
difficulty remembering specific dates and times. (TT 137) Detective Restori testified that he interviewed L.Z. on April 30,
2015 at her school. (TT 134) After L.Z.’s disclosure, where she described various sex toys Appellant had used on her,
Detective Restori spoke with A.J. at her residence. (TT 138) A.J. knew what toys L.Z. had referenced and procured them for
the Detective. (TT 138, 141)

Appellant testified in his own defense. He stated that he was like a stepfather to L.Z. (TT 199) He said he didn’t do much with
the kids because of his work schedule, but he did say that he took L.Z. to a Pirate game and to a miniature golf course. (TT 200)
He said that she would lie about things. (TT 203) He gave as an example a time when she told three different stories as to how she
got to school: in one version, she went to the fire station to get a ride; in another, she saw a cop on the side of the road who drove
her to school; and in a third, she saw “some strange guy by the post office, and he drove her to school”. (TT 203-204) He testified
that he washed the dishes because L.Z. did not do a good enough job of getting them clean. (TT 205)

Appellant explained the incident in 2011 regarding L.Z.’s accusations as her attempt to avoid punishment for stealing one of her
mother’s wine coolers. (TT 208) He said he came out of the tent and saw L.Z. with a wine cooler. Id. He told her that he was going
to let her mom know about it and L.Z. told him that if he did she would “just make something up”. (TT 208-209) He also testified
that L.Z. made another allegation against him in 2014 that did not lead to any criminal charges being filed. (TT 211-212) Appellant
admitted to pushing A.J. against a wall while drunk on the night he was arrested on April 28, 2015. (TT 214) He also testified that
he did camp out in the back yard with some of the kids, but not with L.Z. (TT 217) He denied ever showing L.Z. sex toys. (TT 217-
218) He further denied having any sexual contact with L.Z. (TT 218)

DISCUSSION
Appellant alleges that this Court erred in permitting the Commonwealth to display photographs of sex toys. Counsel for

Appellant objected to the photographs because he had not been provided them in advance, which appears to have been an admin-
istrate oversight on the part of the Commonwealth. (TT 128) This Court gave counsel for Appellant the opportunity to review the
photographs. (TT 129) This Court asked if counsel had any argument after reviewing the photographs. Id. Counsel asserted a
“possibility” existed that he “could have changed, perhaps, some of my defense around what’s in the photos. But I’m choosing not
to do that right now.” (TT 130)

A trial court’s power to sanction a party for failure to comply with the disclosure requirements of Rule 305 is governed
by subsection (E) of the rule:

(E) REMEDY. If at any time during the course of the proceedings it is brought to the attention of the court that a party
has failed to comply with this rule, the court may order such party to permit discovery or inspection, may grant a
continuance, or may prohibit such party from introducing evidence not disclosed, other than testimony of the
defendant, or it may enter such other order as it deems just under the circumstances.

Pa.R.Crim.P. 305(E) (emphasis added). ‘This provision gives the trial court broad discretion in formulating
remedies for a failure to comply with discovery requirements.’ Commonwealth v. Thiel, 323 Pa.Super. 92, 470
A.2d 145, 150 (1983) (quoting Commonwealth v. Johnson, 310 Pa.Super. 385, 456 A.2d 988, 993 (1983)).
Accordingly, our standard of review of a trial court’s decision to sanction a party under Pa.R.Crim.P. 305(E) is
whether the trial court committed an abuse of discretion. See Commonwealth v. Moose, 529 Pa. 218, 602 A.2d
1265, 1274–75 (1992).

Commonwealth v. Galloway, 771 A.2d 65, 67–68 (Pa. Super. 2001).

Appellant was aware that L.Z. described the sex toys in the subject photo during her police interview, which was provided in
discovery. (TT 143)2 Both the victim and the mother testified regarding the items displayed in the photographs at issue. Although
the Commonwealth did not produce a photo of those items in discovery, Appellant cannot claim surprise that those items would
be part of the evidence in the case. After reviewing the photographs, Appellant was given an opportunity to argue against their
use at trial. Instead of articulating in what manner the photos unduly prejudiced Appellant’s case, counsel speculated that prior
knowledge of the photos possibly or perhaps may have changed his trial strategy.

In light of the fact that Appellant was aware of the existence of those items before trial, was given an opportunity to review
the photos, and did not articulate any prejudice as a result of the Commonwealth’s failure to produce the photos, this Court
did not err in admitting the photos. See Commonwealth v. Thiel, 470 A.2d 145, 150 (Pa. Super. 1983) (Court did not err in admit-
ting photos not disclosed in discovery when defendant given opportunity to review the evidence and “reprepare the defense
accordingly.”) 

Appellant further alleges this Court abused its discretion in permitting a witness to testify in “full military regalia.”
Appellant’s counsel was given an opportunity to research and provide this Court with legal support for his argument.
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Appellant did not produce, and this Court did not find, any support for Appellant’s position that a witness wearing a uniform
would unduly prejudice a jury. (TT 127) However, the witness, L.Z.’s biological father, did testify that he was in the military,
and as a result of his service which included numerous lengthy deployments, had not been able to spend much time with
his biological daughter, L.Z., during the relevant time. Consequently, his active military status was made known to the jury
through his testimony. Any perception of that witness formed by the jury would have been informed by his testimony
whether or not he wore a uniform. Consequently, the uniform itself would not have unduly prejudiced the jury in favor of
the witness.

Appellant alleges that the evidence was insufficient to convict him of Indecent Assault, in that the Commonwealth failed to
establish beyond a reasonable doubt that Appellant engaged in a course of conduct of indecent assault on the victim when she was
less than thirteen years old. 18 Pa.C.S. 3126 states, in relevant part:

§ 3126. Indecent assault

(a) Offense defined.--A person is guilty of indecent assault if the person has indecent contact with the complainant,
causes the complainant to have indecent contact with the person or intentionally causes the complainant to come into
contact with seminal fluid, urine or feces for the purpose of arousing sexual desire in the person or the complainant
and:

* * *

(7) the complainant is less than 13 years of age;

* * *

(b) Grading.--Indecent assault shall be graded as follows:

* * *

(3) An offense under subsection (a) (7) is a misdemeanor of the first degree unless any of the following apply, in which
case it is a felony of the third degree:

* * *

(ii) There has been a course of conduct of indecent assault by the person.

18 Pa.C.S. § 3126 (a) (7), (b) (3) (ii).

The element of course of conduct was established by the testimony of the victim, which was corroborated by her mother. L.Z.
testified that her year of birth is 1999. (TT 43) She testified that Appellant sexually abused her starting when she was twelve years
old. (TT 47) She further testified that when the abuse first started, when she was still only 12 years old, Appellant sexually abused
her as often as every other day. (TT 58) L.Z. indicated that she had her first period in 4th or 5th grade, and Appellant was
frequently sexually abusing her during this time frame. (TT 59) “The uncorroborated testimony of a victim, if believed by the trier
of fact, is sufficient to convict a defendant.” Commonwealth v. Filer, 846 A.2d 139, 141 (Pa.Super.2004). L.Z.’s testimony of a
pattern of similar incidents, starting at age twelve, of Appellant having indecent contact with her, satisfies the statutory criteria
for course of conduct. See, e.g. Commonwealth v. Talbert, 2015 WL 6738840 (Pa. Super. 2015).

Appellant further alleges that the verdicts were against the weight of the evidence. The standard for a “weight of the evidence”
claim is as follows:

A motion for a new trial alleging that the verdict was against the weight of the evidence is addressed to the discre-
tion of the trial court. An appellate court, therefore, reviews the exercise of discretion, not the underlying question
whether the verdict is against the weight of the evidence. The factfinder is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses. The trial court will award a new trial only when the
jury’s verdict is so contrary to the evidence as to shock one’s sense of justice. In determining whether this standard
has been met, appellate review is limited to whether the trial judge’s discretion was properly exercised, and relief
will only be granted where the facts and inferences of record disclose a palpable abuse of discretion. Thus, the trial
court’s denial of a motion for a new trial based on a weight of the evidence claim is the least assailable of its
rulings.

Commonwealth v. Cousar, 928 A.2d 1025, 1035–36 (Pa. 2007).

The jury reasonably found credible the testimony of the victim, L.Z. She testified to numerous instances of sexual abuse which
occurred at several locations over an extended period of time. She described an escalating pattern of conduct, starting with
manual manipulation in a backyard tent and eventually becoming vaginal and anal sex in several rooms of her house. She described
the use of sex toys. Items matching her description were recovered from the home. L.Z.’s statements were corroborated by her
mother, who testified that Appellant was alone in the tent with L.Z., that he would do L.Z.’s chores for her (which L.Z. said was in
exchange for sex) and that Appellant took L.Z. to a Pirate game and was alone with her on a family vacation to New Jersey. Against
this evidence, Appellant testified that L.Z. was lying to cover her alcohol usage. Upon further review of the evidence, this Court’s
sense of justice is not shocked by the jury’s verdict in this case as it was not against the weight of the evidence but rather supported
by it.

Next, Appellant alleges this Court abused its discretion in permitting a witness to read a statement at sentencing of a non-party
who did not testify at trial. 42 Pa.C.S. § 9738 states:

[T]he victim may, during the sentencing phase of the proceedings:

(1) make a victim impact statement or present any victim impact information in relation to the sentence to be imposed
on the defendant; or

2) testify as to the effect of the offense on the victim or the family of the victim.
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42 Pa.C.S. § 9738 (a) (1–2). “Review in this area is deferential to the trial court’s discretion.”

Commonwealth v. Ballard, 80 A.3d 380, 405–06 (Pa. 2013). The plain language of the statute indicates that a victim may “present
any victim impact information” relevant to sentencing. 42 Pa.C.S. § 9738. The letter in question was written by the victim’s step-
mother3 and read by the victim’s father. It discussed the impact of Appellant’s crimes on L.Z. and asked that the Court take into
consideration L.Z.’s suffering. This Court did not abuse its discretion in considering the letter to be a proper victim impact state-
ment and permitting the letter to be read at sentencing. Ballard, 80 A.3d at 406.

Lastly, Appellant alleges that the SVP classification was not supported by clear and convincing evidence.

In order to affirm an SVP designation, we, as a reviewing court, must be able to conclude that the fact-finder found
clear and convincing evidence that the individual is an SVP. As with any sufficiency of the evidence claim, we view
all evidence and reasonable inferences therefrom in the light most favorable to the Commonwealth. We will reverse a
trial court’s determination of SVP status only if the Commonwealth has not presented clear and convincing evidence
that each element of the statute has been satisfied.

Commonwealth v. Baker, 24 A.3d 1006, 1033 (Pa. Super. 2011), aff ’d, 78 A.3d 1044 (Pa. 2013).

This Court based its finding that Appellant met the statutory criteria to be deemed an SVP on the testimony and export report
of Dr. Allan Pass. Appellant’s counsel stipulated that Dr. Pass is an expert witness in the field of sex offenders and forensic
mental health. (Transcript of SVP hearing on October 28, 2016, hereinafter ST at 3, 34) Dr. Pass considered, among other things,
the fourteen factors required by statute. (ST 9-13) He concluded that Appellant’s illegal sexual misconduct with a prepubescent
child for a period longer than six months met the diagnostic criteria for pedophilic disorder. (ST 13)

Furthermore, Dr. Pass concluded that Appellant’s ongoing conduct met the definition of predatory behavior. (ST 15) Dr. Pass
based his opinion on the victim’s testimony regarding Appellant’s use of a system of rewards and punishments to ensure the
victim’s compliance. Id. Dr. Pass also testified that appellant’s criminal behavior, starting when his quasi-stepdaughter was twelve,
“indicate[d] that he did engage in acts with this victim with whom a relationship had been initiated, established, maintained or
promoted in whole or in part in order to support or facilitate victimization.” Id.

This Court found credible the testimony of Dr. Pass that Appellant suffered from Pedophilic Disorder and engaged in predatory
conduct toward the victim. Hence, this Court did not err in finding that Appellant met the criteria to be deemed a Sexually Violent
Predator.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3126 (a) (7), 3125 (a) (8), 6301 (a) (1) (ii), 4304 (a) (1), and 3126 (a) (8), respectively.
2 Counsel for Appellant used the police report authored by Detective Restori during his cross-examination.
3 L.Z. was placed in the custody of her father and step-mother after she disclosed.

Commonwealth of Pennsylvania v.
Kaelin Weber

Criminal Appeal—Sufficiency—Fleeing and Eluding

Defendant alleges that the court erred in precluding his defense that the failure to stop for police was based on a good faith
concern for public safety.

No. CC 201600456. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—June 6, 2017.

OPINION
On November 1, 2016, a jury found Appellant, Kaelin Weber, guilty of one count of Fleeing or Attempting to Elude Officer.1 On

December 19, 2016, this Court sentenced him to 9-18 months of incarceration, with 3 years of consecutive probation. Appellant did
not file any Post-Sentence Motions. Appellant filed a Notice of Appeal on January 18, 2017 and on March 9, 2017, Appellant filed
his Concise Statement of Errors Complained of on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises three related issues, all relating to this Court’s preclusion of Appellant raising the statutory defense codified

at 75 Pa.C.S. § 3733 (c) (2). Appellant asserts that this Court erred in barring the defense that Appellant’s failure to stop for a police
vehicle was based on a good faith concern for personal safety. Appellant further asserts that this Court erred in granting the
Commonwealth’s motion in limine without Appellant having the opportunity to further develop the record in support of his
proposed defense. Lastly, Appellant alleges this Court erred by failing to instruct the jury as to the statutory defense based on
the evidence of record. (Concise Statement of Matters Complained of Appeal, at 2-3)

DISCUSSION
At trial, Appellant’s counsel stated his intention to raise as a defense that Appellant fled because he had a good faith concern

for personal safety pursuant to 75 Pa.C.S. § 3733, which states:
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§ 3733. Fleeing or attempting to elude police officer

(a) Offense defined.--Any driver of a motor vehicle who willfully fails or refuses to bring his vehicle to a stop, or who
otherwise flees or attempts to elude a pursuing police officer, when given a visual and audible signal to bring the vehicle
to a stop, commits an offense as graded in subsection (a.2).

(a.1) Disposition of fines, etc.--The fines imposed and collected under subsection (a) shall not be subject to 42
Pa.C.S. § 3733 (relating to deposits into account). The fines imposed and collected under subsection (a) shall be
distributed in the manner provided in 42 Pa.C.S. § 3571(b) (2) and (3) (relating to Commonwealth portion of fines,
etc.).

(a.2) Grading.—

(1) Except as provided in paragraph (2), an offense under subsection (a) constitutes a misdemeanor of the second
degree. Any driver upon conviction shall pay an additional fine of $500. This fine shall be in addition to and not in lieu
of all other fines, court expenses, jail sentences or penalties.

(2) An offense under subsection (a) constitutes a felony of the third degree if the driver while fleeing or attempting to
elude a police officer does any of the following:

(i) commits a violation of section 3802 (relating to driving under influence of alcohol or controlled substance);

(ii) crosses a State line; or

(iii) endangers a law enforcement officer or member of the general public due to the driver engaging in a high-
speed chase.

(b) Signal by police officer.--The signal given by the police officer may be by hand, voice, emergency lights or siren.

(c) Defenses.—

(1) It is a defense to a prosecution under this section that the pursuing police officer’s vehicle was not clearly identi-
fiable by its markings or, if unmarked, was not occupied by a police officer who was in uniform and displaying a badge
or other sign of authority.

(2) It is a defense to prosecution under this section if the defendant can show by a preponderance of the evidence that
the failure to stop immediately for a police officer’s vehicle was based upon a good faith concern for personal safety.
In determining whether the defendant has met this burden, the court may consider the following factors:

(i) The time and location of the event.

(ii) The type of police vehicle used by the police officer.

(iii) The defendant’s conduct while being followed by the police officer.

(iv) Whether the defendant stopped at the first available reasonably lighted or populated area.

(v) Any other factor considered relevant by the court.

75 Pa.C.S. § 3733. The Commonwealth objected, and this Court sustained the objection and instructed counsel that he could not
raise the defense until facts were placed on record in support of the defense, at which point the Court would reconsider its
decision. (Transcript of Jury Trial on Nov. 3, 2016, hereinafter TT at 3-4) At the end of the Commonwealth’s case in chief, the
Commonwealth moved to prevent Appellant from making a §3733 (c) defense. (TT 99) This Court granted the motion in limine,
finding that the testimony on record did not contain any evidence in support of that defense. (TT 100)

This Court summarized the uncontroverted facts it considered in determining that Appellant had not met his burden to present
this defense:

It was 10:00 a.m. It was broad daylight in a city location specifically in a parking lot. The police were in a
marked vehicle and they were in uniform. The defendant’s conduct, once he fled, was, in fact, to drive at a high
rate of speed based on the testimony, putting other people’s lives in danger in the oncoming traffic through red
lights and so on.

The defendant did not stop at the first available location where it was a populated area and he could feel safe. In
fact, he was in that type of location when he fled. And there have been no other relevant factors brought out on direct
testimony to indicate that he would be able to raise this defense.

(TT 101) In a recent case with the Superior Court of Pennsylvania, the guilty verdict was affirmed under similar facts.

In the instant case, uniformed police officers in a marked police vehicle used audio and visual signals to instruct
Appellant to stop his vehicle. N.T. 10/14/15 at 46. Appellant acknowledged that he was aware of these signals to stop.
Id. Appellant initially complied. Id. at 48–49. However, Appellant conceded that he drove off. Id. Viewed in the light
most favorable to the Commonwealth as the verdict winner, this evidence was sufficient to establish that Appellant
was guilty of fleeing a police officer.

Commonwealth v. Roberson, 2017 WL 929412, at *2 (Pa. Super. Mar. 8, 2017). Typically, a defense based on 75 Pa.C.S. § 3733
(c), is used when the police initiate a traffic stop and a defendant is charged with not stopping because he had a reasonable
concern for his safety. This scenario is not what happened with Appellant, who did initially stop for the police. Id. Appellant
did not move from an unsafe location to a safe one, he did just the opposite by crossing several lanes of a busy highway at a
high rate of speed. Appellant’s subjective assertion of fear is not supported by any other evidence. As this Court correctly
concluded that the facts did not support a defense based on 75 Pa.C.S. § 3733 (c), this Court did not err in precluding Appellant
from presenting that defense.
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CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 75 Pa.C.S. § 3733(a). This Court also found Appellant guilty of several summary violations of the Pennsylvania Vehicle Code.

Commonwealth of Pennsylvania v.
Terrell Trevor Perry

Criminal Appeal—Criminal Mischief—Escape—Renewal Center—Place of Confinement

Defendant parole violator who walks away from Renewal Center is leaving a place of official detention and thus guilty of escape.

No. CP-02-CR-0003772-2016. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 23, 2017.

OPINION
This is a direct appeal wherein the defendant, Terrell Trevor Perry, appeals from the judgment of sentence of November 30,

2016. The defendant proceeded to a non-jury trial after which he was convicted of Escape and Criminal Mischief. This Court
imposed a term of imprisonment of not less than one nor more than two years relative to the conviction of Escape and a concur-
rent term of 90 days imprisonment for the conviction of Criminal Mischief. On appeal, defendant challenges the sufficiency of
evidence to convict him claiming that his confinement at the Renewal Center, an alternative housing facility, did not constitute
“official detention” under 18 Pa.C.S.A. §5121(e). This argument fails.

The facts underlying the instant appeal are as follows:

On or about December 11, 2015, the defendant was on state parole due to an unrelated conviction. He had been residing at Penn
Pavillion, a residential alternative housing facility, as a condition of his parole. While there, defendant refused to comply with a
strip search. His failure to consent to the strip search was deemed a violation of his state parole and a warrant was issued by the
State Parole Board committing the defendant to the Renewal Center, another residential alternative housing facility. Pursuant to
the warrant, the defendant was physically transferred to the Renewal Center on December 11, 2015. As a parole violator, the defen-
dant was brought to the Renewal Center in handcuffs and shackles. He was not permitted to leave the facility and he was under
total lockdown and was not free to leave for a period of 60 to 120 days. He was not permitted to obtain work release. The doors
were always locked and could only be opened by a staff member.

On February 6, 2016, the defendant threw a piece of exercise equipment through a window of the Renewal Center. He climbed
through the broken window and exited the Renewal Center. Defendant was subsequently arrested and charged with Escape and
Criminal Mischief.

On appeal, the defendant challenges the sufficiency of evidence to establish that he was in official detention. The standard of
review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] prov-
ing every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

The defendant complains that the evidence was insufficient to convict him of Escape. As it applies to this case, the Escape
statute states

A person commits the offense of escape when he “unlawfully removes himself from official detention or fails to
return to official detention following temporary leave granted for a specific purpose or limited period.” 18 Pa.C.S.
§5121(a).

“Official detention” is defined as:

arrest, detention in any facility for custody of persons under charge or conviction of crime or alleged or found to be
delinquent, detention for extradition or deportation, or any other detention for law enforcement purposes; but the
phrase does not include supervision of probation or parole, or constraint incidental to release on bail.
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18 Pa.C.S.A. §5121(e).

In this case it is clear that the defendant was not being housed at the Renewal Center pursuant to his supervision while on
parole. He was ordered, by warrant, to be taken into custody and housed at the Renewal Center due to a violation of his parole.
While at the Renewal Center, the defendant was in custody and he was not free to leave. The instant case is akin to Commonwealth
v. Maldonado, 966 A.2d 1144, 1147 (Pa.Super. 2009), a case in which a defendant fled an community corrections center after
violating conditions of parole. In that case, the Superior Court noted that

[o]nce a parolee is arrested and detained for [violating parole], and acknowledges he is essentially in “prerelease”
status, he is in “official detention” for purposes of Section 5121 just as any other person placed in custody is. As such,
he can hold no reasonable expectation that he retains the liberties and freedoms customary to a person operating
under “supervision of parole.”

Id. Accordingly, the defendant was being detained for law enforcement purposes when he fled the Renewal Center. For the
foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: June 23, 2017

Commonwealth of Pennsylvania v.
Ricky L. Olds

Criminal Appeal—Homicide—PCRA—Sentencing(Legality)—Juvenile Lifer—20 Years to Life—Maximum Life Sentence—Mootness

Defendant who was 14 at the time of the homicide challenges the maximum sentence of life imprisonment following
re-sentencing under Miller v. Alabama.

No. CC 19796857; 19797090. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—June 26, 2017.

OPINION
On April 2, 1980, following a jury trial, the appellant, Ricky Lee Olds, (hereinafter referred to as “Olds”), was found guilty

of the charges of second-degree murder, robbery and criminal conspiracy. On April 28, 1981, Olds was sentenced to the
mandatory sentence of life without the possibility of parole for his conviction of second-degree murder and no further penal-
ties were imposed for his convictions of robbery and criminal conspiracy. Olds filed a direct appeal to the Superior Court
which affirmed the judgment of his sentence and, thereafter, several petitions for post-conviction relief were filed, which
were denied.

On August 20, 2012, Olds filed another petition for post-conviction relief alleging that he was entitled to relief under the United
States Supreme Court decision in Miller v. Alabama, 132 S.Ct. 2455 (2012), since at the time that he was convicted, he was a
juvenile, age fourteen. In light of the fact that the issue of whether or not Miller v. Alabama, supra. was retroactive had not been
resolved by the Pennsylvania Supreme Court, this Court sent its notice of intention to dismiss that petition on March 11, 2014. Olds’
petition for post-conviction relief was dismissed on July 15, 2014, and he filed a timely appeal from that dismissal. This Court filed
its Opinion with respect to the reason why it dismissed his petition for post-conviction relief. which decision was affirmed by the
decision of the Pennsylvania Superior Court. Olds filed a petition for allowance of appeal with the Pennsylvania Supreme Court
which granted that petition and ordered that the record be returned to the Trial Court in light of its decision on the retroactive
effect of Miller v. Alabama, supra.

In light of the decisions of the United States Supreme Court in Miller v. Alabama, supra. and Montgomery v. Louisiana, 136
S.Ct. 716 (2016), a sentencing hearing was held on November 21, 2016, at which time this Court resentenced Olds to sentence
of twenty years to life for his conviction of second-degree murder and no further penalty was imposed for the convictions of
robbery and criminal conspiracy. In addition, this Court ordered Olds’ release on a non-monetary appeal bond since he had
indicated that he wished to take an appeal from this Court’s decision to impose a maximum sentence of life without the possi-
bility of parole.

The Commonwealth filed a notice of appeal from this Court’s Order permitting Olds to have an appeal bond and then
filed a Motion for Reconsideration of that Order in light of the fact that this Court had no authority to allow such a bond
in light of Article I, Section 14 of the Pennsylvania Constitution which provides in relevant part that: “all prisoners shall
be bailable by sufficient sureties, unless for capital offense or for the offenses which the maximum sentence is life
imprisonment.” This Court, in reviewing the Commonwealth’s motion, acknowledged that the Commonwealth was correct
and then entered an Order vacating its previous Order allowing Olds an appeal bond. As a result of the entry of that
Order, the Commonwealth dismissed its appeal that it had filed with respect to the decisions that occurred at Olds’ resen-
tencing hearing.

Olds, however, filed his own appeal and was directed pursuant to Pennsylvania Rule of Appellate Procedure 1925(b), to file a
concise statement of matters complained of on appeal. In that concise statement, Olds has raised three issues, all of which deal
with what he believes to be the illegal imposition of a mandatory sentence of life as the maximum penalty for a conviction of first-
degree or second-degree murder. Initially, Olds believes that the imposition of such a sentence is cruel and excessive. Olds also
maintains that the sentence is illegal as it imposes a maximum of less than life without the possibility of parole and, finally, that
the imposition of a maximum sentence of life without the possibility of parole is in violation of the United States Supreme Court’s
decisions in Miller v. Alabama, supra. and Montgomery v. Louisiana, supra.
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In February of 2017, Olds went before the Pennsylvania Parole Board which acknowledged that he had served almost forty-
seven years of the sentence that was originally imposed upon him that he should be entitled to parole, since he had served more
than the minimum sentence of twenty years. In light of the fact that Olds has been paroled, the issues that he has attempted to raise
in the current appeal are moot.

BY THE COURT:
/s/Cashman, A.J.

Dated: June 26, 2017
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Commonwealth of Pennsylvania v.
Lawrence Raymond Craig*

Criminal Appeal—Sentence (Legality)—Weight of the Evidence—Sex Crimes—Probation Conditions—Sentencing Policy

Challenge to special conditions of probation being imposed on all offenders regardless of whether they were appropriate
to the specific case.

No. CC 08524-2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—June 2, 2017.

OPINION
PROCEDURAL HISTORY

By Criminal Information filed at No. CC 08524-2015 on June 30, 2015, Mr. Lawrence Raymond Craig, “Defendant” was charged
with Aggravated Indecent Assault (18 Pa. C.S. §3125(a)(1)) and Indecent Assault (18 Pa. C.S. §3126(a)(1)).

On December 16-18, 2015, Defendant proceeded to a non- jury trial before this Court. Defendant was represented by
Marceliers Hewett, II, Esquire. At the conclusion of the trial on December 18, 2015, this Court adjudged Defendant guilty
of Count 1, Aggravated Indecent Assault and Count 2, Indecent Assault. Non- Jury Trial Transcript, dated 12/18/15, “TT”
at p. 13.

A Presentence Report was ordered and the sentencing commenced on March 3, 2016. On said date, this Court sentenced
Defendant as follows: At Count 1- Aggravated Indecent Assault, no less than two-and-a-half years and no more than five years of
incarceration, which is within the mitigated range of the guideline sentence in this case. Sentencing Transcript, dated 3/3/16, “ST”
at p.23-24. The Court further imposed a five year period of probation which includes the conditions that the Court signed off on
with regard to a conviction involving a sex offender. ST at p. 24. The Court also imposed court costs upon the Defendant. Id. With
regard to Count 2-Indecent Assault, the Court imposed no further penalty. Id.

The Defendant once more appeared in Court on March 10, 2016 so that the Court could explain to him that he was not RRRI
eligible. Hearing Transcript, dated 3/10/16, “HT” at p. 2. The Court imposed the identical sentence given on March 3, 2016. HT
at p. 3.

A Post Sentence Motion was filed on Defendant’s behalf on March 18, 2016. The Order denying said Motion was filed on July
6, 2016. On August 5, 2016, a Notice of Appeal to the Superior Court was filed on Defendant’s behalf. On August 8, 2016, this Court
ordered that a Concise Statement of Errors Complained of on Appeal be filed pursuant to Pa. R.A.P. 1925(b). After three Motions
for Extension of Time were granted, the Defendant eventually filed his Concise Statement of March 9, 2017.

STATEMENT OF ERRORS COMPLAINED OF ON APPEAL

The Defendant alleges the following issues on Appeal:

1. The trial court abused its discretion by imposing overly broad and unduly restrictive conditions of probation
that were not reasonably related to the criminal offense, protecting public or rehabilitating Mr. Craig. Mr. Craig
was convicted of sexually assaulting an adult so the special conditions of probation that he have no contact with
children under the age of 18 without approval or and supervision, that he not participate in any activity involv-
ing children without approval, and that he not have computer or internet access, are illegal, overbroad, unrea-
sonable and unduly restrictive. There was no evidence that Mr. Craig’s offense involved children under 18 and
there was no evidence that his offense was facilitated by or incorporated the use of a computer or the internet.
In the alternative, the imposition of these unreasonable and irrelevant conditions makes his sentence illegal.
Furthermore, the imposition of these overly broad and unreasonable conditions violated his federal and state due
process rights.

2. The sentenced imposed in Mr. Craig’s case is illegal since the sentencing court stated during sentencing that it
imposed the same special conditions of probation in all sex offense cases, which included Mr. Craig’s case. The
sentencing court must impose an individualized sentence that accounts for the particular case and the particular
defendant. Failure to impose an individualized sentence renders the sentence illegal. The imposition of the same
special probation conditions on a certain category of convicted defendants without considering the particulars of
the specific case, is an illegal violation of the Sentencing Code.

3. The trial counsel abused its discretion by finding the verdict was not against the weight of the evidence. The
verdict was shocking to the conscience and unreasonable based on the evidence presented. There was no physical
evidence linking Mr. Craig to the offenses. The verdict hinged on the testimony of D.D., whose testimony was
vague, tenuous and incredible. Additional testimony was presented by eyewitness, Eric Jeffcoat, who testified
credibly about D.D.’s motivations for fabricating charges against Mr. Craig. As such, Mr. Craig is entitled to a
new trial.

FACTUAL HISTORY
The Non-Jury trial commenced on December 16, 2015. The Commonwealth called as its first witness D.D.. D.D. arrived at the

Stockholm Street address (McKeesport) on June 3, 2015 at approximately 8:45pm. Non-Jury Trial Transcript, “TT”, dated
12/16/15, at pp. 12-14. She was there with Eric Jeffcoat and Defendant, Lawrence Craig. TT at p. 14. D.D. identified the Defendant
in the courtroom as the one on the right side wearing red. Id. D.D. had known both Eric Jeffcoat and the Defendant prior to June
3, 2015, and had been at the address on other occasions. TT at p. 15.

She described the residence as when you walk up the front porch and enter the front door, there is the kitchen and on the side
of the kitchen there is a bedroom without a door but had a blanket as the entranceway. TT at pp. 15-17. D.D. was in this first floor
bedroom on June 3, 2015 with Eric Jeffcoat and they were talking and watching a movie. TT at p. 17. D.D. was fully dressed, wear-
ing underwear, socks, pants, shirt, bra, a hoody and shoes. Id. At some point that evening, she fell asleep on the bed and Eric was
right next to her. TT at p. 18. Defendant was in the residence that evening, but she did not have any interaction with him while she
was in the bedroom with Eric watching television. Id.
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At approximately 8:45 am, D.D. was awoken by Defendant touching her in an inappropriate way. TT at p. 19. She was swinging
her arms and tried to tell him to stop, he was shaking her head and it was horrible. Id. He tried to get her to go with him to the
upstairs bedroom and when she didn’t, Defendant put his hand down her pants, through her underwear and touched her private
area. TT at p. 20, 23 and 24. Two of his fingers entered her vagina. TT at p. 21. She heard Eric Jeffcoat say, “Uncle Larry, what are
you doing?” Id.

D.D. testified that at no time did she give the Defendant permission to place his hands underneath her underpants and/or to
insert his fingers into her vagina. TT at pp. 25-26.

On June 4, 2015, D.D. informed her mother what had occurred on Stockholm Street. D.D. was aware that a relationship
existed between Defendant and her mother. TT at p. 28. She told her mother that she has a sick boyfriend because he tried to
have sexual contact with her. Id. A few days after D.D. talked with her mother, she decided to notify law enforcement about
what had occurred. Id. The officer met with her, her mother and Eric (Defendant’s nephew at her mother’s apartment. TT at
pp. 29 and 34.

The Commonwealth’s second witness was Eric Jeffcoat. The Defendant, Lawrence Craig is his uncle. TT at p. 37. His address
is 3301 Stockholm Street, McKeesport, PA and he resides there with his uncle (Defendant) and grandmother. Id. Mr. Jeffcoat
admitted to having an intimate relationship with D.D. and knew her before June of 2015. TT at p. 38. He recalled being at the
Stockholm Street address on June 3, 2015 with D.D. and her mother. Id. Mr. Jeffcoat’s bedroom was on the first floor, right after
the kitchen, with a blanket hanging over the doorway. TT at pp. 38-39. On the evening of June 3, 2015, Mr. Jeffcoat was in his
bedroom with D.D. watching television. TT at p. 39. His uncle, Lawrence Craig was in the residence at the same time, but he
was upstairs. Id. Both Mr. Jeffcoat and D.D. were lying on the bed, fully clothed. TT at p. 40. D.D. fell asleep before Mr. Jeffcoat,
but he eventually fell asleep too. Id. According to Me. Jeffcoat, D.D. woke him up stating that his uncle was doing things. TT at
p. 41. He observed his uncle in the bedroom, but stated he only saw his uncle touching D.D.’s wrist. Id. He further indicated as
he was completely waking up, he saw his uncle’s hand on her wrist, yet D.D. was saying that his hand was down her pants. TT
at p. 42.

Mr. Jeffcoat recalled going to D.D.’s mother’s residence in McKeesport on June 16, 2015 when uniformed police officers
arrived. TT at p. 44-45. He observed D.D. interacting with the officers and he later gave a voluntary statement to them as well. TT
at pp. 45-46. Mr. Jeffcoat admitted he is no longer in a relationship with D.D.. TT at p. 47.

During cross-examination, Mr. Jeffcoat admitted that within the statement he gave to the police officers, it included that
Defendant put his hands down D.D.’s pants. TT at p. 57. He is now saying he did not tell the truth to the police officers that day
because D.D. intimidated him. Id.

On re-direct examination, Mr. Jeffcoat further admitted that he told police officers he woke up and observed his uncle
pulling his hand from the victim’s pants and that he rolled over and covered D.D.’s body to prevent the Defendant from touch-
ing her. TT at p. 59. He was now saying in open court that he lied to the police officers that day because he was intimidated
by D.D.. Id. On re-cross examination, when first questioned “Today are you lying for your Uncle Larry?” Mr. Jeffcoat
answered “Yeah”. TT at p. 61. Counsel for the Defendant had to ask him the same question again, this time getting a “No”
answer. Id.

Commonwealth’s final witness was Officer Derek Stitt. Officer Stitt is a police officer for the City of McKeesport with fifteen
years of law enforcement experience. TT at p. 62. On June 16, 2015, Officer Stitt went to 57G Crawford Village for a reported sex
assault. Id. When he reached the location, he had contact with the victim, D.D. and Eric Jeffcoat. TT at p. 63. The officer described
D.D. as being upset. Id. She explained why it took her from June 4 to June 16 to notify the police: there was a family relationship
with her mother and the suspect and, at first, she was just going to let it go. TT at p. 64.

D.D. informed Officer Stitt that on June 4, 2015, between 8:30 and 9:00 a.m., at the 3301 Stockholm Street, she was awoken by
the Defendant who was shaking her shoulders and her head. Id. She told Defendant to go away; she tried to go back to sleep; and,
at that point, he put his hands down her pants. Id. She was grabbing at him, trying to push him away and, at this time, Eric woke
up. TT at p. 65. Defendant then pulled his hand away and Eric rolled over on top of her. Id.

Officer Stitt stated that while he was having this specific discussion with D.D., Eric Jeffcoat was present. Id. Officer Stitt next
had a conversation with Mr. Jeffcoat, and he stated that when he woke up, he observed his uncle’s hand coming out of her pants.
Id. Mr. Jeffcoat then told the officer he rolled on top of D.D. to protect her so his uncle would stop touching her. Id. At no time
during his conversation with Officer Stitt did Eric Jeffcoat say he was intimidated by D.D. or that he was at 57G Crawford Village
to retrieve a cat. TT at pp. 65-66. It was Officer Stitt’s understanding that Eric Jeffcoat was there to give a statement about the
incident and he told the officer he wanted to testify. TT at p. 66

LEGAL ANALYSIS
I

The Defendant alleges this court abused its discretion by imposing overly broad and unduly restrictive conditions of probation
and/or the sentence imposed was illegal since the sentencing court stated during sentencing that it imposes the same conditions of
probation in all sex offense cases. These claims are without merit.

This court, after finding Defendant guilty of Aggravated Indecent Assault and Indecent Assault, sentenced him to no less than
two-and-a-half years and no more than five years of incarceration. ST at p. 23. The Court further imposed a five year period of pro-
bation, which included the specific conditions the Court signed off on with regard to a conviction involving a sex offender crime.
ST at p. 24. The special conditions of probation include, but are not limited to, that he have no contact with children under the age
of 18 without approval and supervision; that he not participate in any activity involving children without approval; and that he not
have computer or internet access. ST at p. 12.

It is well settled law in this Commonwealth that the sentence imposed upon a charge is within the broad discretion of the
sentencing judge, Commonwealth v. Martin, 351 A.2d 650 (Pa. 1976); Commonwealth v. DeCaro, 444 A.2d 160 (Pa. Super. 1982),
and will not be disturbed on appeal absent a manifest abuse of discretion. Commonwealth v. Mead, 446 A.2d 971 (Pa. Super. 1982).
In order for a sentence to constitute an abuse of discretion, it must either exceed statutory limits or be manifestly excessive.
Commonwealth v. Rooney, 442 A.2d 773 (Pa. Super. 1982). Defendant does not contend his sentence exceeded statutory limits, only
that the restrictions of probation were excessive.

The primary statute at issue is Section 9754 of the Judicial Code, which governs orders of probation. Section 9754 provides, in
pertinent part, as follows:



november 10 ,  2017 page 299

(a) General Rule.—In imposing an order of probation the court shall specify at the time of sentencing the length of
any term during which the defendant is to be supervised, which term may not exceed the maximum term for which
the defendant could be confined, and the authority that shall conduct the supervision.

(b) Conditions generally.—The court shall attach such of the reasonable conditions authorized by subsection (c) of this
section as it deems necessary to insure or assist the defendant in leading a law-abiding life.

(c) Specific conditions.—The court may as a condition of its order require the defendant:

(13) To satisfy any other conditions reasonably related to the rehabilitation of the defendant and not unduly restric-
tive of his liberty or incompatible with his freedom of conscience.

42 Pa. C.S. § 9754

By its plain terms, Section 9754 empowers sentencing courts to impose reasonable conditions of probation to assist the defen-
dant in leading a law-abiding life, so long as the conditions do not result in a violation of the defendant’s essential constitutional
liberty and freedom of conscience. Commonwealth v. Hall, 622 Pa. 396, 403 (Pa. 2013). Defendant, through counsel, alleges the
charge specific special conditions of probation violates his federal and state due process rights. However, it must not be forgotten
that a person who has been convicted of a crime and placed on probation “does not enjoy the full panoply of constitutional rights
otherwise enjoyed by those who (have) not run afoul of the law.” Commonwealth v. McBride, 433 A.2d 509, 510 (1981) (internal
citation and quotations omitted).

Counsel for the Defendant objected that Defendant was required to sign two documents that are normally signed at a sentenc-
ing for a sex offender court case: 1. The document that explains the reporting requirements under the Sex Offender Registration
Laws; and 2. The document on the charge specific conditions, such as restrictions on internet usage and contact with small
children. ST at pp. 9-12. The basis for the objection was the conditions were not germane to the case at hand and, therefore,
inappropriate. ST at p. 14.

The Court noted that it understood counsel’s argument, but imposed the specific special conditions, as it does in all sex offender
cases. Id. See, Pennsylvania Board of Probation and Parole’s STANDARD SPECIAL CONDITIONS FOR SEX OFFENDERS
attached hereto.*

It should further be noted that Defendant sentence of Aggravated Indecent Assault makes him a Tier 3 in the Megan’s Law
Registration, which automatically imposes the charge specific special conditions and a lifetime SORNA registration as a sex
offender. See, 42 Pa.C.S.A. § 9799.14. The Pennsylvania Superior Court recently held the registration requirements of SORN A were
collateral consequences of the actual sentence and not punitive. Commonwealth v. McDonough, 96 A.3d 1067 (Pa. Super. 2014),
relying upon Commonwealth v. Gaffney, 557 Pa. 327, 733 A.2d 616 (1999) and Commonwealth v. Benner, 853 A.2d 1068 (Pa. Super.
2004).

As such, the Defendant’s claims once again have no merit. This Court finds no abuse of its discretion in the legally and non-
excessive sentence imposed.

II.
Defendant urges one final argument. He asserts that the verdict was against the weight of the evidence. However, this asser-

tion offers Defendant no greater refuge than his other claim. The determination of whether a verdict is against the weight of the
evidence is governed by the following standard:

The weight of the evidence is exclusively for the finder of fact who is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses. An appellate court cannot substitute its judgment for that
of the finder of fact. Thus, we may only reverse the lower court’s verdict if it is so contrary to the evidence as to shock
one’s sense of justice.

Commonwealth v. Champney, 832 A.2d 403, 408 (Pa. 2003).

Further, a challenge to the weight of the evidence concedes that sufficient evidence exists to sustain the verdict, but questions
which evidence is to be believed. Commonwealth v. Charlton, 902 A.2d 554, 561 (Pa. Super. 2006), appeal denied, 590 Pa. 655, 911
A.2d 933 (Pa. 2006). A new trial should not be granted because of a mere conflict in the testimony or because the judge on the same
facts would have arrived at a different conclusion. Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000). When a defendant claims
that a verdict is against the weight of the evidence, the role of the trial judge is to determine that notwithstanding all the facts,
certain facts are so clearly of greater weight that to ignore them, or to give them equal weight with all the facts, is to deny justice.
Commonwealth v. Fisher, 47 A.3d 155, 158 (Pa. Super. 2012) appeal denied, 62 A.3d 378 (Pa. 2013).

In the case at bar, there is overwhelming evidence from the victim herself to sustain the verdict of guilty of Aggravated Indecent
Assault. Officer Stitt confirmed D.D.’s version of the events during the interview and the statement Eric Jeffcoat gave to the
officer on June 16, 2015 mirrored what D.D. testified to. This Court found Mr. Jeffcoat’s in court testimony to be incredible and
an obvious attempt to protect his uncle from the charges.

The victim, D.D. credibly testified that she was awoken from sleep to find Defendant shaking her and putting his hands down
her pants. TT at pp. 19-24. She never gave Defendant permission to put his hand down her pants and insert two fingers into her
vagina. TT at pp. 25-26.

Mr. Jeffcoat informed Officer Stitts that when he woke up, he observed his uncle’s hand coming out of D.D.’s pants and that he
rolled over on top of her to protect her from his uncle touching her again. TT at p. 65.

Accordingly, the Defendant had not been denied justice and the verdict was proper in light of the evidence.

CONCLUSION
Based on the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Ignelzi, J.

Dated: June 2, 2017
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* CHARGE SPECIFIC SPECIAL CONDITIONS

COMMONWEALTH OF PENNSYLVANIA vs.
Lawrence Raymond Craig

CC No. 201508524

TREATMENT:
√   THE DEFENDANT SHALL ATTEND AND PARTICIPATE IN A MENTAL HEALTH TREATMENT PROGRAM AND/OR SEX
OFFENDER TREATMENT PROGRAM AS APPROVED AND DIRECTED BY THE PROBATION/PAROLE OFFICER. THE
DEFENDANT SHALL ABIDE BY ALL PROGRAM RULES, REQUIREMENTS AND CONDITIONS OF THE TREATMENT
PROGRAM. SEX OFFENDER TREATMENT MAY INCLUDE SUBMISSION TO POLYGRAPH TESTING, AT HIS/HER OWN
EXPENSE, TO DETERMINE COMPLIANCE WITH THE CONDITIONS OF RELEASE/SUPERVISION.

√   DEFENDANT SHALL FOLLOW ALL OTHER LIFESTYLE RESTRICTIONS OR TREATMENT REQUIREMENTS IMPOSED
BY THE THERAPIST, AND CONTINUE THOSE RESTRICTIONS AS THEY PERTAIN TO AVOIDING RISK SITUATIONS
THROUGHOUT THE COURSE·OF SUPERVISION. THIS INCLUDES NOT RESIDING OR GOING TO PLACES WHERE
MINORS ARE KNOWN TO FREQUENT WITHOUT PRIOR APPROVAL OF PROBATION/PAROLE OFFICER.

ALCOHOL:
√   USAGE OF ALCOHOL IS PROHIBITED.

CONTACT:
√   THE OFFENDER IS NOT TO HAVE CONTACT WITH CHILDREN UNDER THE AGE Of 18, BEYOND INCIDENTAL
BUSINESS CONTACT, UNLESS APPROVED BY THE PROBATION/PAROLE OFFICER. THE OFFENDER IS NOT TO LOITER
WITHIN 100 FEET OF SCHOOL YARDS, PARKS, PLAYGROUNDS, ARCADES, OR OTHER PLACES PRIMARILY USED BY
CHILDREN UNDER THE AGE OF 18.

√   THE OFFENDER SHALL FURTHER NOT ASSOCIATE WITH CHILDREN UNDER THE AGE OF 18, EXCEPT IN THE
PRESENCE OF A RESPONSIBLE ADULT WHO IS AWARE OF THE NATURE OF THE OFFENDER’S CURRENT OFFENSE,
CRIMINAL BACKGROUND AND WHO HAS BEEN APPROVED BY THE PROBATION OFFICER.

VICTIM CONTACT:
√   THE DEFENDANT SHALL HAVE NO CONTACT WITH THE VICTIM (INCLUDING LETTERS, COMMUNICATION
DEVICES, AUDIO OR VISUAL DEVICES, VISITS, OR ANY CONTACT THROUGH A THIRD PARTY) WITHOUT PRIOR
WRITTEN CONSENT OF THE PROBATION/PAROLE OFFICER.

EMPLOYMENT:
√   THE DEFENDANT SHALL NOT BE EMPLOYED IN OR PARTICIPATE IN ANY VOLUNTEER ACTIVITY THAT INVOLVES
CONTACT WITH CHILDREN, EXCEPT UNDER CIRCUMSTANCES APPROVED IN ADVANCE AND IN WRITING BY THE
SUPERVISING PROBATION/PAROLE OFFICER.

PARAPHERNALIA:
√   THE DEFENDANT SHALL NOT POSSESS OR USE ANY PORNOGRAPHIC, SEXUALLY ORIENTED OR SEXUALLY
STIMULATING MATERIALS, INCLUDING VISUAL, AUDITORY, TELEPHONIC, OR ELECTRONIC MEDIA AND COMPUTER
PROGRAMS OR SERVICES THAT ARE RELEVANT TO THE OFFENDER’S DEVIANT BEHAVIOR PATTERN.

COMPUTER/INTERNET ACCESS:
√   THE DEFENDANT SHALL NOT POSSESS OR USE A COMPUTER WITH ACCESS TO ANY “ONLINE COMPUTER
SERVICE,” OR ANY OTHER ELECTRONIC DEVICE THAT ALLOWS INTERNET CONNECTIONS AND/OR ACCESS AT ANY
LOCATION (INCLUDING EMPLOYMENT) WITHOUT THE PRIOR WRITTEN APPROVAL OF THE PROBATION/PAROLE
OFFICER. THIS INCLUDES ANY INTERNET SERVICES PROVIDED, BULLETIN BOARD SYSTEM OR ANY OTHER PUBLIC
OR PRIVATE COMPUTER NETWORK.

√   THE DEFENDANT SHALL SUBMIT TO THE PROBATION/PAROLE OFFICER AND OR PROBATION/PAROLE SERVICE
REPRESENTATIVE CONDUCTING PERIODIC UNANNOUNCED EXAMINATIONS OF THE DEFENDANT’S COMPUTER
EQUIPMENT, WHICH MAY INCLUDE RETRIEVAL AND COPYING OF ALL DATA FROM THE COMPUTER AND ANY
INTERNAL OR EXTERNAL PERIPHERALS TO ENSURE COMPLIANCE WITH THIS CONDITION AND/OR REMOVAL OF
SUCH EQUIPMENT FOR THE PURPOSE OF CONDUCTING A MORE THOROUGH INSPECTION, AND ALLOW AT THE
DIRECTION OF THE PROBATION/PAROLE OFFICER INSTALLATION ON THE DEFENDANT’S COMPUTER, AT THE
DEFENDANT’S EXPENSE, ANY HARDWARE OR SOFTWARE SYSTEMS TO MONITOR THE DEFENDANT’S COMPUTER
USE.

OTHER:
√   YOU WILL BE REQUIRED TO COMPLY WITH ALL OF THE GENERAL RULES AND REGULATIONS OF PROBATION.

BY THE DEFENDANT

BY THE COURT

Revised 05/14
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Commonwealth of Pennsylvania v.
Taylor Sammy

Criminal Appeal—Sufficiency—Intent—Harassment—Stalking—Terroristic Threats

Defendant’s repeated communications with victims via Facebook and text are evidence of his criminal intent; he should have
known that the victims would be placed in fear from his actions.

No. CC 2015-04748, 2015-04751. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 10, 2017.

OPINION
This is an appeal by Defendant, Taylor Sammy, from the judgment of sentence of October 6, 2015 after he was found guilty

at CC2015-04748 of Terroristic Threats in violation of 18 Pa.C.S.A. §2706(a)(1) and Harassment in violation of 18 Pa.C.S.A.
§2709(a)(4). Defendant was also found guilty at CC2015-04751 of Stalking in violation of 18 Pa.C.S.A. §2709.1 and Harassment
in violation of 18 Pa.C.S.A. §2709(a)(4). At each case Defendant was sentenced to a 5 year term of probation to run concur-
rently. On November 4, 2016 Defendant filed a Notice of Appeal to the Superior Court. On November 10, 2016 an order was
entered directing Defendant to file his Concise Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P.
§1925(b). On December 1, 2016 Defendant filed a Concise Statement of Errors Complained of on Appeal which set forth the
following:

“I. Relative to CC 2015-04748, the evidence was insufficient as a matter of law to convict Mr. Sammy of terroristic
threats, as the Commonwealth failed to prove beyond a reasonable doubt that Mr. Sammy possessed the requisite intent
to terrorize another.

II. Relative to CC 2015-04748, the evidence was insufficient as a matter of law to convict Mr. Sammy of harassment, as
the Commonwealth failed to prove beyond a reasonable doubt that Mr. Sammy possessed the requisite intent to harass,
annoy, or alarm another.

III. Relative to CC 2015-04751, the evidence was insufficient as a matter of law to convict Mr. Sammy of stalking, as
the Commonwealth failed to prove beyond a reasonable doubt that Mr. Sammy possessed the requisite intent to place
another person in reasonable fear of bodily injury or to cause substantial emotional distress to another person.

IV. Relative to CC 2015-04751, the evidence was insufficient as a matter of law to convict Mr. Sammy of harassment, as
the Commonwealth failed to prove beyond a reasonable doubt that Mr. Sammy possessed the requisite intent to harass,
annoy, or alarm another.”

BACKGROUND:
At trial at CC2055-04751 the Commonwealth presented the testimony of the victim who testified that she met Defendant, who

was an employee at a shoe store at a local mall, while making a purchase. (T., p. 11) Defendant, using her name from the credit
card, later contacted her via Facebook. (T., p. 12) She initially responded to him on Facebook and had casual conversations and he
then asked her out on multiple occasions but she told him she was not interested in dating. (T., p. 13). She did eventually meet him
for coffee, but then became uncomfortable with various messages that he was sending her. She asked him to “stop bothering me.”
(T., p. 13) Defendant responded by sending the victim messages using obscenities and threats. (T., p. 14) Additional messages from
Defendant to the victim between December 14, 2014 and January 20, 2015 were admitted into evidence. (T., pp. 15-17, Ex. 1 & 2)
The victim testified to the content of the messages stating:

“Just complete aggressiveness. When I, you know, tried to come to a point that I did not no longer want to be contacted
and felt very scared, too, because of the nature of the threats that I was receiving and the text messages in terms of,
you know, if you read them, you know, you’re a mean angry old bitch, you’re white, I wanted to date you. Things like
that, and I started to feel uncomfortable. So I asked him to stop several times and he did not.” (T., pp. 16-17)

The victim testified that after she blocked Defendant’s phone number he called from another place of business and left
repeated voicemails. She indicated she then received a final e-mail in which Defendant stated, “I know both your parents are
deceased, …, and you live alone.” (T., p. 17) The victim also testified that as a result of the messages from Defendant she
suffered from panic attacks and had an alarm system put in her house. (T., p. 19) She also testified that in February of 2015 her
tires were slashed, however, she acknowledged during cross-examination that she did not actually see the person who slashed
her tires. (T., p. 22)

At CC2015-4748 the victim testified that she was contacted by Defendant, who she did not know, through Facebook in June of
2014. (T., p. 24) She testified Defendant began by periodically messaging her hello but then asked her out and she told him that she
wasn’t interested. (T., p. 24) When he continued to contact her she told him to stop and then blocked him on Facebook. Defendant
subsequently created a second Facebook address and again began contacting her with obscenities and threats. Defendant’s
messages were identified and offered into evidence. (T., p. 25 - Ex. 3) The victim testified that:

“He threatened to gut my son and make me watch him bleed out. He threatened to carve a smiley face on my fore-
head, to beat me to basically death until I bleed. He quoted lyrics from a song, the sweetest revenge will be death.”
(T., p. 27)

Defendant also communicated with the victim’s son which caused her to be concerned about not only her safety but her son’s also.
On cross examination the victim testified that she did initially respond to some of Defendant’s threats and insulted him in return
because of the threats. (T., p. 31)

The Commonwealth also presented the testimony of Detective Joseph Brown of the Pittsburgh Police who testified that both
victims identified Defendant from photo arrays. Detective Brown also testified that Defendant admitted contacting both of the
victims and making inappropriate statements to them but denied slashing the first victim’s tires (T., p. 37)

Defendant testified that he met the first victim at the shoe store and had a coffee date with her and that at one point he called
her at work and she “screamed” at him and after that he “may have sent some more messages.” (T., p. 42). As to the second
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victim, Defendant testified that she posted some of his messages on social media and as a result, while intoxicated, sent her “ugly
messages.” (T., p. 43) When confronted with the written messages, Defendant repeatedly indicated that he did not recall what he
stated as he was intoxicated but that he could not dispute the written messages. (T., pp. 50-51). Defendant denied that he slashed
the car tires on the victim’s car.

DISCUSSION:
In his Concise Statement Defendant alleges that the evidence was insufficient to support his convictions for terroristic threats,

stalking and harassment. When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favor-
able to the Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every
element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within
the province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939
(1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined from the evidence
presented that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient to support
the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa. Super. Ct. 2000)
As to the charge of stalking the first victim, stalking is defined as follows:

(a) Offense defined.--A person commits the crime of stalking when the person either:

(1) engages in a course of conduct or repeatedly commits acts toward another person, including following the person
without proper authority, under circumstances which demonstrate either an intent to place such other person in reason-
able fear of bodily injury or to cause substantial emotional distress to such other person; or

(2) engages in a course of conduct or repeatedly communicates to another person under circumstances which
demonstrate or communicate either an intent to place such other person in reasonable fear of bodily injury or to cause
substantial emotional distress to such other person. 18 Pa.C.S.A. § 2709.1

Defendant does not dispute the various communications that he had with the victim after meeting her in the shoe store. Instead,
Defendant argues that as to each of the offenses that the Commonwealth failed to prove that he had the requisite intent to place
the victim in reasonable fear of bodily injury or to cause substantial emotional distress. In Commonwealth v. Kozinn, 552 A.2d 1096
(Pa. Super. 1989) the Court addressed the question of proving intent to harass, offend or to place a person in fear of bodily injury
stating:

“The law does not permit an actor to avoid the consequences of his conduct by disclaimers of an intent to injure or harm
or offend or “harass”. Rather, the law obliges the factfinder to rely for the discernment of intent upon demonstrative
manifestation of that intent. Every action produces a reaction, every act has an effect. The nature or essence of an act is
most often, and usually convincingly, determined by its effect or result. When an individual knows or should know the
consequences of his act, he is presumed to be aware of the nature of his act, and his decision to perform the act is a
manifestation of his intent to effect the results of his act.” Commonwealth v. Kozinn, 552 A.2d 1096, 1098 (1989)

In this case the Commonwealth established a course of conduct by Defendant consisting of repeated communications directed at
the victim over a period of time which were designed to place the victim in fear of bodily injury and create substantial emotional
distress. The victim informed Defendant to stop contacting her and blocked the Defendant from calling, which he circumvented
by calling from another number. Defendant, in fact, threatened the victim by telling her that he knew she lived alone which was
clearly meant to threaten her with bodily injury. The victim testified that she suffered from panic attacks and was so afraid of
Defendant that she installed a security system in her home. These threats, together with the other threats and obscenities directed
at the victim clearly establish that the communications were made with the requisite intent required under the statute.

Defendant’s second argument is that the Commonwealth failed to prove the elements of harassment in that it failed to prove the
intent to harass, annoy or alarm. Harassment is defined, in pertinent part, as follows:

(a) Offense defined.--A person commits the crime of harassment when, with intent to harass, annoy or alarm another,
the person:

(3) engages in a course of conduct or repeatedly commits acts which serve no legitimate purpose;

(4) communicates to or about such other person any lewd, lascivious, threatening or obscene words, language, drawings
or caricatures; 18 Pa.C.S.A. § 2709

As noted above, the Defendant’s intent to annoy or alarm the victim is clearly established by the repeated nature of the communi-
cations that were highly offensive, obscene and threatening. These communications served no legitimate purpose whatsoever and
the fact that Defendant may have had some non-threatening communications or interactions with the victim when they first met
or conversed does not diminish the threatening nature of his later communications.

Defendant also argues that the Commonwealth failed to establish the elements of harassment and terroristic threats as to the
second victim. As discussed above, the evidence was clearly sufficient to establish Defendant’s intent to harass for the reasons set
forth above. Most of the communications were extremely obscene and threatening and can only be characterized as being sent with
the intent to annoy and alarm the victim. As to the charge of terroristic threats, the statute provides, in pertinent part, as follows:

(a) Offense defined.--A person commits the crime of terroristic threats if the person communicates, either directly or
indirectly, a threat to:
(1) commit any crime of violence with intent to terrorize another;
18 Pa.C.S.A.. § 2706

As noted above Defendant directly communicated numerous threats to the victim that included gutting her son and watching
him bleed to death and further threatening to carve a smiley face in her forehead. The repeated threats set forth in the exhibits
admitted into evidence and which Defendant did not deny sending establishes sufficient evidence of terroristic threats.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Howard Freeman, Jr. a/k/a Howard Freeman

Criminal Appeal—Guilty Plea—Plea Agreement—Time Credit Issue—Timely Appeal

Defendant should challenge the computation of time credit with the Commonwealth Court.

No. CC 20080013403, 20100008542, 20090002297, 20100012006, 20110004927.
In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 19, 2017.

OPINION
Defendant, Howard Freeman, Jr. a/k/a Howard Freeman, filed two appeals in the Superior Court of Pennsylvania on October

6, 2016 and October 17, 2016. The Notice of Appeal of October 6, 2016 is an appeal from an order entered on September 6, 2016
denying his Motion to Correct Sentence filed on August 11, 2016. On October 11, 2016 an order was entered directing Defendant
to file his Concise Statement of Matters Complained of on Appeal for the October 6, 2016 appeal. On October 17, 2016 Defendant
filed his Concise Statement, which set forth the following:

“Whether the Court of Common Pleas erred and/or abused its discretion in denying Defendant’s August 11, 2016 Motion
for Credit for Time Served which sought enforcement of the plea agreement in this matter which provided for applica-
tion of credit for time served toward all sentence of incarceration such that Defendants aggregate/composite sentence of
incarceration would be no greater than 2.5 year to 5 years?”

The Notice of Appeal of October 17, 2016, which is an appeal from an order dated August 13, 2012 denying his Motion for Credit
Time, included his Concise Statement of Matters Complained of on Appeal setting forth the following:

“(1) Whether the appeal of the August 13/14, 2012 Order is timely due to failure of the Allegheny County Department
of Court Records (Criminal Division) to comply with Pa.R.Cr.P. 114?

(2) Whether the appeal of the August 13/14, 2012 Order is timely due to failure of the Court of Common Pleas to
comply with Pa.R.Cr.P. 907(4)’s requirement to notify Defendant of his right to appeal and/or the time period within
which to file an appeal?

(3) Whether the Court of Common Pleas erred and/or abused its discretion in denying Defendant’s August 7, 2016
Motion for Time Credit seeking to enforce the plea agreement providing for application of credit toward all sentences of
incarceration such that Defendant’s aggregate/composite sentence of incarceration would be no greater than 2.5 year to
5 years?”

On October 25, 2016 Defendant filed a Application for Relief Pursuant to Pa.R.A.P. 513 for Consolidation of Related Appeals.
On November 15, 2016 an order was entered granting Defendant’s Application for Consolidation.

BACKGROUND
Defendant plead guilty and was sentenced on November 17, 2011 to five cases filed by the Wilkinsburg Police regarding offenses

that occurred from 2008 through 2011. The guilty plea transcript indicates that there was an agreement that Defendant would be
sentenced to 2 ½ to 5 years followed by a period of probation to be determined by the court to resolve all five cases. During an
appropriate colloquy, Defendant was advised of the charges against him at each case. (T., pp. 12-19) The affidavits of probable
cause setting forth the facts related to each charge were stipulated to and Defendant acknowledged his guilt to each of the charges.
(T., p. 20) Defendant also acknowledged that he completed the Guilty Plea and Explanation of Defendant’s Rights Form with the
assistance of counsel. (T., p. 21) Defendant’s plea was then accepted and Defendant waived his right to a presentence report.
(T., p. 22) The plea agreement of 2 ½ to 5 years was again noted on the record, as well as the fact that Defendant was not RRRI
eligible due to a firearm violation, however, he was boot camp eligible. In addition, the Commonwealth requested a period of
5 years probation and the Defendant, through counsel, requested 2 years probation. (T., p. 22) This Court then stated:

“I will approve the plea agreement, two-and-a-half-to-five, give you a period three years’ probation. That’s going to run
consecutive to the two-and-a-half-to-five.” (T., p. 23)

In addition, Defendant was ordered to undergo drug and alcohol evaluations. Defendant was also advised of his right to file an
appeal. Sentencing orders were entered in each of the cases including CC20108542, which provided that Defendant was sentenced
to 2 ½ to 5 years at Count 1 for Firearm Not to Be Carried Without a License. The sentencing order of November 17, 2011 at
CC201008542 specifically provided that Defendant was to be given credit for time served for two separate periods. The first was
from June 8, 2010 to June 21, 2010, a period of 14 days. The second was from January 13, 2011 to November 17, 2011, a period of
309 days. Defendant was, therefore, given time credit for a total of 323 days. Defendant was also sentenced to concurrent sentences
of 2 ½ to 5 years at Count 1 and Count 2 of No. CC200813403 and a period of probation of three years at CC201102297, which was
to be concurrent with the probations imposed at CC201104927 and CC201012006. No appeal was taken.

Defendant, through counsel, first filed a Motion for Time Credit on August 7, 2012 which alleged only that “Defendant’s records
in Houtzdale State Correctional Institution, as in Camp Hill, are reflecting no credit for time served on CP-02-CR-0013403-2008-
2008, which does not reflect the plea agreement.” (Paragraph 2) Defendant’s motion did not attach any records from the Houtzdale
State Correctional Institution or from Camp Hill. However, a review of the sentencing orders from the date of the plea clearly
indicated that the time credit was entered on the order at CC20108542, which was the primary sentencing order in which the 2 ½
to 5 years was imposed. The sentencing order at CC200813403 clearly indicated that the period of confinement was concurrent to
the confinement at CC20108542. Therefore, an order was entered on August 13, 2012 denying the motion and a copy of the order
was served on counsel for Defendant.

On August 11, 2016, Defendant, by counsel, filed a second Motion to Correct Sentence in which he again alleged that he was
entitled to credit for a period from January 13, 2011 through sentencing on November 17, 2011. Defendant also alleged that
Defendant had only one period of probation for three years at “Judge Lazzaro’s two cases,” but that “current records reflect two
consecutive rather than concurrent probations.” Upon review of the sentencing orders as set forth above, which indicated that
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Defendant was given credit for the time period from January 13, 2011 through the sentencing date of November 17, 2011, and
concurrent periods of probation were ordered, the Motion for Credit for Time Served was denied.

DISCUSSION
Defendant’s claim that it was error and an abuse of discretion to deny the August 7, 2016 Motion for Time Credit seeking to

enforce the plea agreement providing for application of credit towards the sentence of incarceration for the period from January
13, 2001 through the sentencing date of November 17, 2011 is meritless. As set forth above, the sentencing orders in the five cases
are clearly correct in that they impose concurrent sentences of 2 ½ to 5 years and concurrent periods of 3 years probation.
If Defendant alleges there was some later erroneous computation of his sentence by the Bureau of Corrections related to his time
served, then the appropriate procedure would be an original action in the Commonwealth Court challenging the Bureau of
Computation. Commonwealth v. Perry, 553 A.2d 511, 512-13 (1989) Also, Commonwealth v. Heredia, 97 A.3d 392 (2014)

Defendant also alleges that the appeal of the August 13/14, 2012 order denying his first Motion for Time Credit filed August 7,
2012 is timely due to the failure of the Allegheny County Department of Court Records to comply with Pa.R.Crim.P. 114 and 907(4)
by failing to notify Defendant of his right to appeal and/or the time period within which to file an appeal.

Rule 114 provides, in pertinent part, as follows:

(A) Filing

(1) All orders and court notices promptly shall be transmitted to the clerk of courts’ office for filing. Upon receipt in the
clerk of courts’ office, the order or court notice promptly shall be time stamped with the date of receipt.

(2) All orders and court notices promptly shall be placed in the criminal case file.

(B) Service

(1) A copy of any order or court notice promptly shall be served on each party’s attorney, or the party if unrepresented.
Pa. R. Crim. P. 114

Rule 907(4) provides.

(4) When the petition is dismissed without a hearing, the judge promptly shall issue an order to that effect and shall advise
the defendant by certified mail, return receipt requested, of the right to appeal from the final order disposing of the
petition and of the time limits within which the appeal must be filed. The order shall be filed and served as provided in
Rule 114. Pa. R. Crim. P. 907

Regarding both motions, Defendant was represented by counsel and copies of the orders were served upon counsel. Rule 907(4)
was not applicable as the motions were not filed or treated as PCRA petitions. In addition, it appears that these issues are moot as
Defendant has filed a timely appeal from the order entered September 6, 2016 which raised identical issues.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Patrick Neal Maye, Jr.

Criminal Appeal—POSS/PWID—Sufficiency—Suppression—Constructive Possession—Furtive Movements—Plain View

Heroin found in plain view in the ashtray of a car was sufficient to find driver guilty of possession.

No. CC 201316560. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—July 20, 2017.

OPINION
On June 24, 2016, the appellant, Patrick Maye, (hereinafter referred to as “Maye”), was found guilty of one count of possession

with intent to deliver a controlled substance and one count of possession of a controlled substance. Maye waived his right to a
presentence report and was sentenced following a non-jury trial to a period of probation of two years with the requirement that he
undergo random drug screening. Maye filed a timely appeal to the Superior Court and was directed to file a concise statement of
matters complained of on appeal. He requested numerous continuances to file this statement and when he did file it, he raised two
issues. Initially, Maye maintains that the evidence was insufficient as a matter of law to convict him of possession of a controlled
substance with the intent to deliver that substance as well as possession. Maye suggests that the Commonwealth failed to prove
that Maye had actual or constructive possession of the controlled substance. Maye has also suggested that this Court erred in
denying his suppression motion in that the police did not have reasonable suspicion to believe that a crime was committed when
Maye’s car was stopped.

On September 7, 2013, at approximately 2:30 am, Pittsburgh Police Officers Michael Lafferty and Paul Abel were working
security for several bars in the Station Square area of the City of Pittsburgh. As was their custom, they were walking through the
parking lot to see that vehicles had departed from that area. The parking lot was almost vacant except for at the far end there was
a car that was parked and the individual that had climbed out of that car was walking around what appeared to be tires that were
stored there. Based upon past experience, those Officers knew that individuals who were carrying weapons often would go to this
area of the parking lot to hide the weapons before they went into the bars and restaurants in the Station Square complex.

As the car proceeded to the exit of the parking lot, Officers Lafferty and Abel flashed their lights at the car in an effort to have
the car stop which, in fact, it did. As they approached the vehicle, they noticed several furtive movements being made by Maye,
who was the driver of the car, in that he was moving his hands around underneath the driver’s seat. The Officers instructed him
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to keep his hands visible, which he refused to do. There was a passenger in the front who appeared to be passed out and there were
two other individuals in the back. Both Officers Lafferty and Abel believed that Maye have been retrieving a gun from the tires
and wanted to be sure that he did not have a weapon. They asked Maye to get out of the car and he was patted down to be searched
for a weapon, but no weapon was found. However, in Maye’s pants pocket the Officers found two thousand eight hundred eighty-
one ($2,881.00) dollars. Once all of the occupants had been removed from the vehicle, Officer Abel looked into the vehicle and saw
several bundles of suspected heroin in the ashtray, which was open. This suspected heroin was observed by Officer Michael
Saldutti who then retrieved the suspected heroin and noted that the heroin was in rock or hard form.

Maye initially maintains that the Commonwealth did not prove beyond a reasonable doubt that he had either constructive
possession or actual possession of the heroin. The heroin was observed in plain view in the ashtray which was in the center
console, which meant that the two individuals who had immediate access to that heroin were the driver and the front-seat
passenger. Maye was the driver of the automobile and the front-seat passenger was passed out, meaning that if anyone was to take
control of the heroin, it would have been Maye. It was also noted that a rental car agreement form was found in the car which Maye
had rented the vehicle and also indicated that he, as with his passengers, were from Detroit. This fact is particularly significant
since Officer Abel testified as an expert witness and indicated that there were two primary locations where heroin was shipped
into Pittsburgh, the first being the New York/New Jersey area and the second being the Detroit/Canada area. Particularly signifi-
cant about these locations is that hard or rock heroin is usually shipped from Detroit.

In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set forth the standard
to be used when reviewing a claim that the evidence was insufficient to support the verdicts.

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

In checking to see evidence in the light most favorable to the Commonwealth and all the reasonable inferences drawn therefrom,
it is readily apparent that Maye was not only in control of the vehicle that he had rented, but also the heroin that was in the
ashtray. He had immediate access to it so that he could reach it without any difficulty, he knew it was there since it was exposed
and seen in plain view by Officer Saldutti and he had almost three thousand dollars in cash on his person. Using the standards
set forth in Commonwealth v. Widmer, supra., it is abundantly clear that the Commonwealth proved all of the elements of the
offenses charged beyond a reasonable doubt.

Maye next maintains that this Court erred in failing to grant his suppression motion since the police did not have reasonable
suspicion to believe that a crime had been committed. In Commonwealth v. Stevenson, 832 A.2d 1123, 1127 (Pa. Super. 2003), the
Court set forth the three different types of interaction between the police and the public as follows:

There are three types of interactions between police and the citizenry. See generally Commonwealth v. DeHart, 745
A.2d 633, 636 (Pa.Super.2000). Interaction between citizens and police officers, under search and seizure law, is varied
and requires different levels of justification depending upon the nature of the interaction and whether or not the citizen
is detained. Such interaction may be classified as a “mere encounter,” an “investigative detention,” or a “custodial deten-
tion.” A “mere encounter” can be any formal or informal interaction between an officer and a citizen, but will normally
be an inquiry by the officer of a citizen. The hallmark of this interaction is that it carries no official compulsion to stop
or respond.

In contrast, an “investigative detention,” by implication, carries an official compulsion to stop and respond, but the
detention is temporary, unless it results in the formation of probable cause for arrest, and does not possess the coercive
conditions consistent with a formal arrest. Since this interaction has elements of official compulsion it requires “reason-
able suspicion” of unlawful activity. In further contrast, a custodial detention occurs when the nature, duration and
conditions of an investigative detention become so coercive as to be, practically speaking, the functional equivalent of
an arrest.

Id. at 636 (internal citations and some quotation marks omitted).

“The protection against unreasonable searches and seizures afforded by the Pennsylvania Constitution is broader
than that under the Federal Constitution.” Commonwealth v. Jackson, 548 Pa. 484, 488, 698 A.2d 571, 573 (1997).
However, “[i]n determining whether reasonable suspicion exists for a Terry6 stop, the inquiry is the same under either
Article 1, Section 8 of the Pennsylvania Constitution or the Fourth Amendment of the United States Constitution.”
Commonwealth v. McClease, 750 A.2d 320, 324 (Pa.Super.2000).

To determine if an interaction rises to the level of an investigative detention, i.e., a Terry Stop, the court must
examine all the circumstances and determine whether police action would have made a reasonable person believe he was
not free to go and was subject to the officer’s orders. Commonwealth v. Sierra, 555 Pa. 170, 175, 723 A.2d 644, 646 (1999).
An investigative detention, unlike a mere encounter, constitutes a seizure of a person and thus activates the protections
of Article 1, Section 8 of the Pennsylvania Constitution. Commonwealth v. Melendez, 544 Pa. 323, 331, 676 A.2d 226, 229
(1996). To institute an investigative detention, an officer must have at least a reasonable suspicion that criminal activity
is afoot. Sierra, supra at 176, 723 A.2d at 647. Reasonable suspicion requires a finding that based on the available facts,
a person of reasonable caution would believe the intrusion was appropriate. See Commonwealth v. Zhahir, 561 Pa. 545,
751 A.2d 1153 (2000).
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Com. v. Stevenson, 2003 PA Super 347, ¶¶ 7-9, 832 A.2d 1123, 1127 (2003)

In reviewing the facts of this case, it is clear that the police had reasonable suspicion that Maye was attempting to reclaim a weapon
when he was at the far end of the parking lot. At the time that he entered the parking lot, there was no other vehicle in the park-
ing lot. He apparently walked around tires that were being stored there in an attempt to retrieve something. When he got back into
the car and stopped when the police put their flashers on, he made a number of movements indicating that he was trying to reach
down and hide something. When he was told to keep his hands displayed, he did not do that but continued to make his furtive
movements. The police were concerned that he had a weapon and removed him from the vehicle along with the other passengers
to conduct a Terry stop. It should be noted that none of these individuals were handcuffed and all were free to leave at that
particular point when no gun had been recovered. It was when they were all removed, that the Officers were able to see the
heroin in plain view in the ashtray.

Based upon all of the facts in this case, it is clear that Maye’s motion to suppress was properly denied.

BY THE COURT:
/s/Cashman, A.J.

Dated: July 20, 2017
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Commonwealth of Pennsylvania v.
Jesse Jones

Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Imperfect Self-Defense

Voluntary manslaughter defendant’s aggregate sentence of 10 to 20 years is not excessive given the defendant’s criminal history.

No. CC 2016-0959. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—June 29, 2017.

OPINION
Defendant Jesse Jones (“Defendant”) appeals from this Court’s September 16, 2016 Order of Sentence.
On September 24, 2015, Defendant was charged with one count of criminal homicide under 18 Pa.C.S.A. §2501(a); one count of

person not to possess a firearm under 18 Pa.C.S.A. §6105(a)(1); and tampering with or fabricating physical evidence under 18
Pa.C.S.A. §4910(1) in relation to the September 23, 2015 death of Cameron Johnson. Defendant waived his right to a jury trial, and
the matter proceeded to a nonjury trial on June 9, 2016. Thereafter, this Court found him guilty of voluntary manslaughter, person
not to possess a firearm, and tampering with physical evidence. This matter proceeded to sentencing on September 16, 2016 where-
upon Defendant was sentenced to serve a total of ten (10) to twenty (20) years in a state correctional institution followed by twelve
(12) months of probation. Defendant’s specific sentence is as follows: 6 ½ years to 13 years for voluntary manslaughter; 3 ½ years
to 7 years for person not to possess to run consecutive to the sentence for voluntary manslaughter; and 12 months probation for
tampering with physical evidence. Defendant filed timely post-sentence motions, which were denied on October 5, 2016.

Thereafter, on November 3, 2016, Defendant filed a timely Notice of Appeal. Defendant was directed to file a Concise Statement
of Errors Raised on appeal. On February 28, 2017, Defendant filed said Concise Statement wherein he raised the following allega-
tions of error:

1. The evidence was insufficient to sustain the verdict of voluntary manslaughter when the Commonwealth failed to 
prove beyond a reasonable doubt that Defendant was not justified in shooting the victim.

2. The verdict was contrary to the weight of the evidence.

3. The sentence imposed was manifestly excessive, unreasonable, and an abuse of discretion.

The facts as found by this Court are as follows: On September 23, 2015, Cameron Johnson (hereinafter “Victim”) was driving a
dark-colored Buick Lucerne down Juniper Drive in the Mooncrest Housing Plan in Moon Township, Pennsylvania. (T. p. 139). At
that same time, Defendant was walking down Juniper Drive wearing a black hooded sweatshirt and a black baseball hat. (T. p. 88).
Victim pulled his vehicle over in front of Defendant, put the vehicle in park, and began to exit the vehicle. (T. p. 141, Video). As
Victim began to exit his vehicle, Defendant extended his arm and discharged the firearm he was carrying at Victim five times.
(T. p. 141, Video). Only a few seconds had passed between Victim opening the car door and Defendant discharging the firearm.
(T. p. 141, Video). Defendant shot Victim in the upper back as he was exiting the vehicle, and continued to shoot at Victim while
he attempted to get away, as is evidenced by the shattered back windshield of Victim’s vehicle. (T. p. 74). Victim’s attempt to get
away was not successful, as he had been fatally shot and crashed his vehicle into a tree. (T. p. 71). Victim was pronounced dead at
the scene and transported to the Allegheny County Medical Examiner’s Office for an autopsy. (T. p. 193-94). According to the
stipulation reached by the parties, Victim died from a penetrating gunshot wound to the trunk. (T. p. 195). The fatal gunshot wound
entered through the left upper back of Victim, penetrated the lower left lung, descending aorta, lower lobe of right lung, right
diaphragm, and the right lobe of the liver. (T. pp. 194-95). This wound caused Victim to bleed to death internally. (T. p. 195).

Jerome Smith, a resident of 197 Juniper Drive, saw Defendant running up Juniper Drive with a small silver handgun in his
hand, immediately after he heard the shots fired. (T. p. 89). Defendant was wearing a black hooded sweatshirt and a black base-
ball cap. (T. p. 89). Defendant then immediately ran between the houses on Juniper Drive, through the woods and onto Oak Drive
where he resided. (T. pp. 48; 141, Video). Another resident of Oak Drive, Daniel Forbus, testified that he was outside in his front
yard when he heard what sounded to be a small caliber gun discharge multiple times. (T. p. 38). He then witnessed Defendant run
out of the woods and stop near the stone wall behind the property. (T. p. 43). When Defendant came out of the woods, he was not
wearing a hat. (T. p. 52). Defendant briefly spoke to Mr. Forbus, stating, “he was messing with me,” then went into his house.
(T. p. 42). Five minutes later, Defendant got into the back seat of Sarah Linger’s vehicle, laid down, and left. (T. p. 48).

Police arrived on the scene within seconds of the shooting, as they were already there serving an arrest warrant on another
resident of Juniper Drive. (T. pp. 57-63; 68-79). Moon Township Officer Justin Blair testified that he was approaching the front of
203 Juniper Drive when he heard a radio call that a car crashed into a tree at the end of Juniper Drive near the bend to Oak Drive.
(T. p. 71). When he approached the vehicle, he found Victim unresponsive in the driver seat. (T. p. 72). He pulled Victim out of the
car, and ran to get the AED machine and mask. (T. p. 73). When he returned, Officer Kavanshansky was performing life-saving
measures, but was unsuccessful. (T. p. 73). The vehicle had a shattered back windshield. (T. p. 74). There was no weapons found
on Victim or in the vehicle. (T. p. 79).

Jason Clark of the Allegheny County Medical Examiner’s Office, Mobile Crime Unit testified that a Jimenez firearm was recov-
ered from the stone wall behind 267 Oak Drive, and a black Cav baseball hat and black hooded Russell sweatshirt were recovered
in a trash can behind 265 Oak Drive. (T. pp. 14-15). The Jimenez firearm was tested by Raymond Everett of the Allegheny County
Medical Examiner’s Office, Firearms Division. (T. p. 184, 188). The Jimenez firearm was found to be in good operating condition.
(T. p. 188). He test fired the gun and compared them to the five (5) spent .25 caliber cartridge cases that had been recovered at the
location where Defendant discharged the firearm. (T. p. 190). All were matches to the Jimenez firearm recovered from the brick
wall. (T. p. 190). He also compared the test-fired bullets with the bullet recovered from Victim, but could not say to a reasonable
degree of scientific certainty that the bullets matched. (T. p. 191-92). He testified that the bullets had the same class and charac-
teristics (i.e.—6 lands and grooves with a right hand twist), but they “did not have a sufficient amount of agreement or disagree-
ment to render an identification or elimination.” (T. p. 192).

Defendant was ultimately apprehended in Charleston, West Virginia. (T. p. 198). The Allegheny County Sheriff ’s Office, along
with the U.S. Marshall’s Task Force, followed Sarah Linger on November 21, 2015 to the address where Defendant was found.
(T. p. 199). After being taken into custody on November 23, 2015, Defendant was lodged in a West Virginia Correctional Facility.
(T. p. 203). There, Defendant spoke with Allegheny County Police Homicide Detective Tom Foley, who presented Defendant with
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his Miranda Rights Waiver Form. (T. p. 205). Defendant waived his Miranda Rights and made a verbal statement to police.
He stated that he began staying in the Mooncrest Housing Development around July 4, 2015. (T. p. 207). While he was there, he
began a serious relationship with Sarah Linger. (T. p. 207). Ms. Linger had “one or two children” to Victim. (T. p. 208). Defendant
stated that Ms. Linger felt that Victim was upset about her relationship with Defendant and that Victim began to convey threats to
Ms. Linger concerning Defendant. (T. p. 208). Defendant had never met or seen Victim prior to September 23, 2015. (T. p. 208).
Due to the threats, Defendant purchased a gun off the streets two or three weeks prior to the shooting. (T. p. 208).

On the date of the shooting, Defendant stated that Ms. Linger was supposed to meet with Victim to exchange custody of their
son. (T. p. 209). Defendant was not with Ms. Linger at that time, and stayed home. (T. p. 209). Defendant stated that “at some point
he was walking down the road and he saw a few people that he knew.” (T. p. 209). He stated that Victim’s car came up in “a fast
fashion or a hurried fashion and pulled up on the curb in front of him.” (T. p. 209). He stated that a black male got out of the car
and said “something to him to the effect of ‘meet your maker.’” (T. p. 209). At that point, Defendant pulled the gun out of his
hooded sweatshirt and started shooting toward the car. (T. p. 210). Defendant then ran in the opposite direction. (T. p. 210).
Defendant admitted to hiding the gun in the brick wall and his clothing in a garbage can. (T. p. 211). Defendant stated that
Ms. Linger drove him to a friend’s house in Coraopolis where he stayed for a short period before fleeing to West Virginia.
(T. p. 211).

Counsel for Defendant did not challenge the evidence as to the person not to possess charge. (T. p. 6).
In an effort to provide this Court with evidence concerning Defendant’s state of mind on the date in question, Defendant

presented the testimony of Sarah Linger. Ms. Linger has two children with Victim and is the girlfriend of Defendant. (T. p. 225).
She also drove Defendant from his house on the date of the shooting and maintained contact after he fled the jurisdiction.
(T. p. 199). Evidence was presented as to text message conversations that were between Ms. Linger and Victim where he made
menacing statements concerning Defendant. (T. pp. 234-241). As of the date in question, there had been no threatening text
messages for a period of approximately two weeks. Neither Ms. Linger nor Defendant contacted the police in an effort to obtain
any protection.

Defendant’s first issue on appeal is that the evidence was insufficient to sustain a verdict of voluntary manslaughter, as the
Commonwealth failed to prove beyond a reasonable doubt that Defendant was not justified in shooting Victim. Voluntary
manslaughter, as applied in this matter, is defined as follows: “a person who intentionally or knowingly kills an individual commits
voluntary manslaughter if at the time of the killing he believes the circumstances to be such that, if they existed, would justify the
killing under Chapter 5 of this title (relating to general principles of justification), but his belief is unreasonable.” 18 Pa.C.S.A.
§2503(b).

In this instance, Victim’s previous comments toward Defendant through Ms. Linger were menacing. He, indirectly, threatened
Defendant’s physical safety. On September 23, 2015, Victim aggressively pulled his vehicle in front of Defendant while Defendant
was walking down the street. This action, coupled with the history of menacing statements, created a subjective fear in Defendant
that Victim may be there to physically assault him. However, objectively, this fear was unreasonable. As shown on the video
evidence played before this Court, the interaction between Defendant and Victim on September 23, 2015 was a mere second or two.
Victim was not armed, and there was no interaction between Defendant and Victim before Defendant began to shoot him.
Defendant was not confronted with deadly force, and there was no evidence presented to show that Victim used any force what-
soever against Defendant on September 23, 2015. Further, Defendant was in a position to retreat, but failed to do so, as he was
walking down a public street where he, admittedly, knew many people. As such, the Commonwealth proved beyond a reasonable
doubt that Defendant was not justified in shooting Victim, and this Court found him guilty of voluntary manslaughter.

Defendant’s second issue on appeal is that the verdict rendered was contrary to the weight of the evidence. As noted by the
Pennsylvania Supreme Court, when making a challenge to the verdict on the basis that it was against the weight of the evidence,
a defendant concedes that there was sufficient evidence to sustain a conviction for that crime. Commonwealth v. Widmer, 560
Pa. 308, 319 (2000), citing Commonwealth v. Whiteman, 336 Pa.Super. 120 (1984). A challenge to weight of the evidence does not
take the facts in the light most favorable to the verdict winner, rather, the correct inquiry is as follows: “notwithstanding all the
facts, certain facts are clearly of greater weight that to ignore them or to give them equal weight with all the facts is to deny
justice.” Id. At 320. The evidence before this Court was that Victim had previously made menacing comments concerning
Defendant to Ms. Linger, Defendant’s paramour. This was all through text messages exchanged between Victim and Ms. Linger.
There was no evidence of direct threats made by Victim to Defendant. Defendant had never met or seen Victim before he shot
and killed him. On September 23, 2015, Victim aggressively pulled his car over in front to Defendant as he was walking down
the street. Victim had not completely exited his vehicle before Defendant began shooting at him. Defendant was, at no point,
confronted with deadly force. As such, Defendant’s use of deadly force was not justified. There were no facts presented to this
Court that would support a finding that the shooting of Victim was justified. As such, the verdict, as rendered by this Court, was
appropriate.

Lastly, Defendant asserts that the sentence imposed was manifestly excessive, unreasonable, and an abuse of discretion in that
the sentence did not take into consideration Defendant’s rehabilitative needs. This Court sentenced Defendant to a period of incar-
ceration of 6 ½ years to 13 years for voluntary manslaughter; 3 ½ years to 7 years for person not to possess a firearm, and 12
months of probation for tampering with physical evidence. Each of these sentences fell within the middle of the standard range of
the sentencing guidelines,1 and were to run consecutive to each other. Thus, Defendant’s total sentence was ten (10) to twenty (20)
years confinement in a state correctional institution followed by twelve (12) months of probation. The Pennsylvania Superior Court
addressed a sentencing court’s authority to sentence consecutively in Commonwealth v. Austin, 66 A.3d 798 (Pa. Super. 2013)
as follows:

Generally, Pennsylvania law affords the sentencing court discretion to impose its sentence concurrently or consecutively
to other sentences being imposed at the same time or to sentences already imposed. Any challenge to the exercise of this
discretion ordinarily does not raise a substantial question. In fact, this Court has recognized the imposition of consecu-
tive, rather than concurrent, sentences may raise a substantial question only in the most extreme circumstances, such as
where the aggregate sentence is unduly harsh, considering the nature of the crimes and length of imprisonment. That is
in our view, the key to resolving the preliminary substantial question inquiry is whether the decision to sentence consec-
utively raises the aggregate sentence to, what appears on its face to be, an excessive level in light of the criminal conduct
at issue in the case.
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Commonwealth v. Austin, 66 A.3d 798, 808-09 (Pa. Super. 2013) (citations omitted). In this matter, Defendant was convicted of
voluntary manslaughter, person not to possess a firearm, and tampering with physical evidence. Voluntary manslaughter involves
the most serious of offenses, that being taking the life of another human being. At the time of this offense, Defendant was a
convicted felon, and prohibited from possessing a firearm. Defendant had illegally purchased the firearm and had been carrying
it on his person for at least two to three weeks prior this incident. Voluntary manslaughter and person not to possess a firearm are
considered to be serious crimes in the Commonwealth of Pennsylvania, as they are both graded as felonies. Further, they were not
part of one criminal act or adventure, rather they were separate crimes committed approximately two to three weeks apart.

A significant factor to this Court was the timing of Defendant’s previous incarceration. Defendant was a convicted felon for
crimes committed in West Virginia where he received a nine (9) year prison sentence. While this Court did not consider
Defendant’s alleged indiscretions while he was incarcerated, this Court cannot help but to consider that Defendant was released
from confinement on July 4, 2015; purchased a firearm approximately two months later; and killed Victim on September 23, 2015.
Defendant does not appear to be amenable to rehabilitation, as he returned to a life of crime shortly after he was released from
confinement. For these reasons, this Court’s aggregate sentence of ten (10) to twenty (20) years was not, on its face, manifestly
excessive and is consistent with the overall principles of the sentencing code.

Based upon the foregoing, this Court’s September 16, 2016 Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

1 The standard range for voluntary manslaughter was 66-84 months; Defendant was sentenced to 78 months. The standard range
for person not to possess a firearm was 36-48 months; Defendant was sentenced to 42 months. The standard range for tampering
with physical evidence was restorative sanctions to 2 months; Defendant was sentenced to 12 months of probation.

Commonwealth of Pennsylvania v.
Che King

Criminal Appeal—POSS/PWID—Accident Involving Death or Personal Injury—Ex-Parte Communication—Victim Impact

The defendant who drove his car into a pedestrian, killing him, had no valid license; a 5 to 10 year sentence was thus appropriate.

No. CC 201506852, 201416587. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 29, 2017.

OPINION
This is a direct appeal wherein the defendant, Che King, appeals from the judgment of sentence of March 29, 2017 which

became final when this Court denied the defendant’s post-sentence motion on April 10, 2017. At CC No. 201506852, the defendant
pled guilty to Accidents Involving Death/Personal Injury, in violation of 75 Pa.C.S. §3742(a), Accidents Involving Death/Injury –
Not Properly Licensed, in violation of 75 Pa.C.S. §3742.1(a) and various summary offenses. He was sentenced to a term of impris-
onment of not less than five years nor more than 10 years relative to the conviction of Accidents Involving Death/Personal Injury
and a three-year term of probation relative to the Accidents Involving Death/Injury – Not Properly Licensed conviction. At CC No.
201416587, the defendant pled guilty pursuant to a plea agreement to violating 35 Pa.C.S.A. §780-113(a)(30) and this court imposed
an agreed-upon sentence of a term of imprisonment of not less than two years nor more than four years. Both sentences were
ordered to begin on February 18, 2016. On appeal, the defendant claims that this Court abused its discretion by relying on an ex
parte communication from the victim’s family in the automobile accident case in imposing sentence. The record does not support
the defendant’s claims and, therefore, this appeal is meritless.

The instant prosecution arose after the defendant caused a fatal auto accident when he drove his Mercedes Benz automobile
into a pedestrian, Albert Kruska, in the City of Pittsburgh. After striking Mr. Kruszka, the defendant sped from the scene. At the
time of the accident, the defendant did not have a valid driver’s license. He had many previous convictions for driving under
suspension and he had a lengthy criminal history. Notably, the defendant had very poor vision and should not have been driving,
even if he did have a valid license.

It was later determined that the defendant’s mother owned the vehicle involved in the accident. The defendant enlisted his
mother to help conceal the fact that he had driven the vehicle on the date of the accident. His mother lied to the police and told
them that someone stole her vehicle when she, in fact, knew the defendant drove the vehicle at the time of the accident.

The presentence report submitted to the Court dated of February 16, 2016 was twenty pages in length. That presentence report
also made reference to a separate, seven-page presentence report for the defendant dated June 20, 2000, which was prepared for
another member of this Court involving the defendant’s guilty plea to felony drug charges. The defendant was sentenced for those
drug charges to a term of incarceration of 24 to 48 months in a state correctional institution. That report also indicates that the
defendant was ordered to serve a separate sentence of nine to 18 months of incarceration to run consecutively to the drug case
sentence for violating probation at a separate felony robbery case for which he had already served a sentence of 11 ½ to 23 months
of incarceration.

Because of the defendant’s extensive criminal history, the defendant’s sentencing guidelines for the offense of “accident involv-
ing death” were based on a prior record score of 5. The offense gravity score was 9. The recommended standard sentencing range
was, therefore, 48 to 60 months.

The presentence report also contained very emotional victim impact statements from Mr. Kruska’s wife and children. Various
members of the victim’s family submitted letters to the Court at the original sentencing hearing. The content of the letters was
similar to the victim impact statements set forth in the presentence report.

The defendant was initially sentenced on February 18, 2016. At that time, the Court sentenced the defendant to a term of impris-
onment of not less than five nor more than 10 years. The defendant was also ordered to serve a period of three years’ probation
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following his term of incarceration. Because the combined time for the term of incarceration and probation was 13 years, the
sentence exceeded the statutory maximum. On appeal, the Superior Court ordered this court to resentence the defendant. See Com.
V. King, No. 466 WDA 2016 and No 467 WDA 2016 (Superior Ct. PA).

Defendant does not make an argument that his sentence was excessive but rather that this Court relied on an ex parte commu-
nication in sentencing the defendant. In his post-sentence motion filed on April 10, 2017, at par. 5 [sic], the defendant contended
that he was entitled to relief because:

“A. … Judge Mariani read an ex parte communication from the victim’s relative which is contrary to the law.

B. …the letter contained, among other things, personal attacks on counsel and counsel’s representation of the
Defendant in violation of 42 Pa.C.S. §9738 as well as the Sixth Amendment of the United States Constitution and Article
1, Section 9 of the Pennsylvania Constitution”.

See Defendant’s Post-Sentencing Motions filed on April 10, 2017.

The defendant was resentenced on March 29, 2017. The transcript of the resentencing hearing indicates, at page 5, that the
Court presented counsel with a copy of a letter which was received by the Court from Debra Kruska (the victim’s wife) approxi-
mately three weeks before that hearing.1 Defendant’s counsel objected to the letter as an attack on him and that the letter was
beyond the scope of anything about sentencing.2 The Court overruled the objection.

To the extent that the defendant’s argument could be construed that his sentence was excessive, this Court will address that
argument as well. As the record reflects, this Court relied on the circumstances of this case, the information contained in the
presentence report, including the victim impact statements, information presented at the defendant’s sentencing and resentencing
hearings, and the defendant’s extensive criminal history.

A “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits a particular
defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8, 12 (1992).
Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a sentence
individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow the general
principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the gravity
of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant…. “Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the
character of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal
characteristics, and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence
investigative report, it will be presumed that he or she was aware of the relevant information regarding the defen-
dant’s character and weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).

In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that
they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written
statement setting forth the reasons for the deviation….” Id., 926 A.2d at 963.

Moreover, “the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A.
§ 9721(b). The sentencing judge can satisfy the requirement that reasons for imposing sentence be placed on the record by
indicating that he or she has been informed by the presentence report; thus properly considering and weighing all relevant
factors. Boyer, supra, citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).

The record in this case does not support any interpretation that this Court relied on an ex parte communication in sentencing
the defendant. The record supports the sentence imposed by this Court. The sentencing record reflects that this Court considered
the presentence report, the testimony and comments presented during the guilty plea colloquy, and at sentencing and resentenc-
ing, and all other relevant factors. The defendant did not object to the substance of the information contained in the presentence
report.

As specifically explained on the record at sentencing and resentencing, this Court imposed a sentence at the high end of the
standard range because the defendant’s conduct resulted in the death of an innocent pedestrian, the defendant had a long history
of driving without a driver’s license, the defendant induced his mother to lie to the police to cover up his crime, and the defendant
also knowingly drove a vehicle while suffering from serious vision impairment. This Court also considered the defendant’s prior
offenses and multiple terms of incarceration which, in this court’s view, did not deter the defendant from committing the serious
criminal offenses involved in this case. The circumstances of the offenses of conviction and the defendant’s background, as
summarized at sentencing, and resentencing, the presentence report and the facts set forth during the guilty plea colloquy
warranted the individual sentence imposed by this Court at each count. The sentence of incarceration is within the standard range.
The record reflects the reasoning for the individual sentence and the sentence should not be disturbed.

This Court is unaware as to whether counsel has sought to make a copy of the subject letter an exhibit for the record of this
appeal.

The Court’s view of the letter differs from counsel’s expressed view. The third sentence of the letter does criticize defense
counsel unfairly and inappropriately. However, the majority of the letter contains information commonly set forth in victim impact
statements and somewhat mirrors information set forth in the presentence report. It should be noted that this court appointed
defense counsel to this case and, therefore, this Court disregarded the unfair criticism of defense counsel because it was not
appropriate and because it was contrary to this Court’s opinion of defense counsel and his role in providing the legal represen-
tation to which the defendant is entitled.

BY THE COURT:
/s/Mariani, J.

Date: June 29, 2017
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Commonwealth of Pennsylvania v.
Al-Tariq Sharif Ali Byrd a/k/a James Byrd

Criminal Appeal—Commonwealth Appeal—Prosecutorial Misconduct—Mistrial—Dismissal of Charges

ADA contacted potential character witness the night before trial; witness felt threatened and intimidated; court dismissed the
charges sua sponte after declaring a mistrial.

No. CC 201614138. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—June 29, 2017.

OPINION
The Commonwealth has appealed from this Court’s Order of March 20, 2017,1 which dismissed the charges with prejudice

following this Court’s sua sponte declaration of a mistrial due to prosecutorial misconduct. However, a review of the record reveals
that the Commonwealth has failed to present any meritorious claims on appeal and, therefore, this Court’s Order should be affirmed.

This case has a complex procedural history. The Defendant was originally charged at CC 201502875 with Persons Not to Possess
Firearms,2 Carrying a Firearm Without a License,3 three (3) counts of Possession with Intent to Deliver4 and three (3) counts of
Possession of a Controlled Substance5 and at CC 2016033696 with Rape (Unconscious Victim),7 two (2) counts of Involuntary
Deviate Sexual Intercourse (Unconscious Victim),8 two (2) counts of Aggravated Indecent Assault (Unconscious Victim),9 two (2)
counts of Terroristic Threats,10 Stalking,11 Indecent Assault (Unconscious Person),12 Invasion of Privacy13 and Persons Not to Possess
Firearms.14 The Defendant filed Pre-trial Motions to Suppress in both cases and a hearing was held on this motions on October 31,
2016. At the conclusion of the hearing, this Court granted the Defendant’s Motion to Suppress in its entirety at CC 201603369 and
granted the Motion to Suppress at CC 201502875 in part with respect to the 20 stamp bags of heroin found in the lockbox, the
bulletproof vest and the two (2) cell phones and was denied in all other respects. Having asserted that their prosecution of the
above-captioned cases was substantially handicapped due to this Court’s rulings, the Commonwealth appealed and those cases
remain pending in our Superior Court at Docket Nos. 1817 WDA 2016 and 1818 WDA 2016, respectively.

Meanwhile, the Defendant proceeded to a jury trial on the Persons Not to Possess Firearms charge at CC 201502875, which had
been severed from the other charges and for which the evidence was not suppressed. That charge was re-captioned at CC
201614138, the within case. A jury trial was held before this Court from November 28-30, 2016. In the early morning hours of
December 1, 2016, this Court received an email message containing a voice recording from Brandy Wilson, who was set to testify
as a character witness for the Defendant, indicating that she had been threatened by Assistant District Attorney Lawrence Sachs,
Esquire. After a hearing outside the presence of the jury on December 1, 2016, this Court declared a mistrial sua sponte on the
basis of manifest necessity due to ADA Sachs’ prosecutorial misconduct. Following subsequent hearings on February 13 and March
20, 2017, which included testimony from Ms. Wilson reading ADA Sachs’ threats, this Court dismissed the charge with prejudice.
This appeal followed.

On appeal, the Commonwealth avers that this Court erred in declaring a mistrial and subsequently dismissing the charges. This
Court will address its decision to declare a mistrial and its subsequent dismissal of the charges separately, as follows:

Initially, with regard to this Court’s decision to declare a mistrial, it is well-established that “it is within a trial judge’s discre-
tion to declare a mistrial sua sponte upon the showing of manifest necessity and absent an abuse of that discretion, [the appellate
court] will not disturb his or her decision.” Commonwealth v. Hoovler, 880 A.2d 1258, 1260 (Pa.Super. 2005). “The Pennsylvania
courts have not adopted a clear-cut definition of ‘manifest necessity’; instead, they have determined the existence or nonexistence
of ‘manifest necessity’ by reviewing the particular circumstances of each case.” Commonwealth v. Anderson, 439 A.2d 720, 722
(Pa.Super. 1981). Indeed, “there can be no rigid rule for finding manifest necessity since each case is individual…Moreover, as a
general rule, the trial court is in the best position to gauge potential bias and deference is due the trial court when the grounds for
the mistrial relate to jury prejudice… From his or her vantage point, the trial judge is the best arbiter of prejudice because he or
she has had the opportunity to observe the jurors, the witnesses and the attorneys and evaluate the scope of the prejudice.”
Commonwealth v. Walker, 954 A.2d 1249, 1255-1256 (Pa.Super. 2008).

On November 30, 2016, the Defendant, who was representing himself at trial with the assistance of stand-by counsel Brandon
Herring, Esquire, announced his intention to call present the testimony of Brandy Wilson as a character witness the following day.
(T.T. p. 166-171). Because he was incarcerated and consequently lacked the capacity to issue and serve a subpoena on Ms. Wilson
for her appearance the following day, this Court’s staff contacted Ms. Wilson using a phone number provided by the Defendant and
she agreed to appear the following morning, December 1, 2016. (T.T. p. 180).

When this Court arrived in chambers on December 1, 2016, she was informed by her staff that Ms. Wilson had left a voice-
recorded email for this Court wherein she stated that she had been contacted by Assistant District Attorney Sachs the previous
day, November 30, 2016 who threatened her and attempted to intimidate her from testifying. In her message, she stated that she
felt afraid of ADA Sachs and feared possible retaliation by him:

During the phone conversation I advised him that - the same information that I was provided. That I was contacted, that
I didn’t confirm anything yet.

I’m actually pretty freaked out that he was calling me since he was, you know, the ADA. I advised him that because I’m
a new employee that I couldn’t come in because of the simple fact that I was going to get fired. I said that if I needed to
come in, in order for me to come in that I would need subpoenaed.

He proceeded to basically scare me to the point where I do not want to participate in this trial. I am not sure what
to believe at this point. I have a bad feeling about the whole situation simply because I do not want any type of reper-
cussions against me because of my participation in the trial.

He advised me that he feels - that he feels that Mr. Byrd is the most dangerous man that he has ever met or ever seen.
He asked me if I knew how or why he was in jail up in Ohio. I said that as far as I knew it was drug related, but I said
that I believe that everybody deserves a second chance.

He proceeded to tell me that the situation was an armed - an aggravated kidnap and an armed robbery that him and other
people were involved with, you know. I might not be saying this completely accurate.
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As far as I can remember, he went into very big details about the cases saying that he had duct-taped a man up and
kidnapped him, and basically interrogated him until they got the information that they wanted, and went to another
location and robbed the place, armed robbery, and then proceeded to tell me he was also a murderer involved in a shoot-
ing in Duquesne that led to the death of three people.

Obviously, not knowing anything about it freaked me out. Not knowing who to believe in this case, I advised Mr. Sachs
that, you know, I wanted our conversations to stay between me and him simply because at this point I was really
freaked out.

I advised him that I only knew Mr. Byrd for a few months before he got re-incarcerated. He cut me off and was like, yeah,
I know a lot about you. He talked about the fact of my financial hardship, about a break-up, and told me that he knows a
lot more about me than he should, which really freaks me out because that means I’m being watched at this point just for
being in contact with Mr. Byrd.

…

With that being said, you know, when being put in the middle of a situation where you don’t really know anything, you
just have to try to go with your gut with it.

For me I’m just scared of any type of retaliation. I don’t want - you know corruption can be on all levels. Me not
knowing the history of ADA Sachs and the fact that I’m being watched and my children are being watched really
freaks me out.

You know, he did say to me that, you know, he feels that I’m a good person, which I believe I am. I believe I am a model
citizen. I am 32 years old with three children. I’m a single mother. I work hard. I provide for my children. I abide by the
laws. My record is completely clean. I have traffic violations. That is it.

If anything happened to me, my children would be split into different homes, and my well-being and the well-being of
my children outweighs anybody in my life. Friend, family or foe. I will protect me and my children over anybody in
this world.

So me being scared of the situation I don’t want to be part of it. You hear about corruption all the time with the DEA’s
Office, ADA’s Office, police officers.

You know, I do believe that the majority of people who are in power who are public servants are good. But you still have
those people who are not. You never know.

So I’m just fearful that - excuse me - that if I participate as a character witness that anything could happen. You know,
something could be planted on me. I could get pulled over for complete bullcrap. That is not something that I’m willing
to risk for anybody.

So I wanted to put this on record with Judge I believe it’s McDaniels or Kerri who called me. I want to put this on the
record simply because if something happens to me in the future, I want it to be documented of this current situation
because at this point I am very fearful for my safety, the safety of my children, my family, my friends, all because of
me being associated with somebody who’s incarcerated. It seems like to me the ADA’s Office is desperately trying to
continue to have Mr. Byrd incarcerated for life.

So I just don’t want to take that risk. If there’s anything that you need from me as far as verbal communication like over
the phone or through emails, I don’t have a problem with that, with it being directly with Judge McDaniels and Kerri.
I believe her last name is O’Connell.

As long as it is documented about the conversation that I had today with Mr. Sachs. I feel that that’s wrong. The whole
situation, calling me, scaring me into not coming. Even if I was subpoenaed I wouldn’t want to be there.

I feel like the information that I was given about Mr. Byrd shouldn’t have been given to me by him. Whether he was
trying to make it seem like to scare me, to, you know, make his character - make Mr. Byrd look threatening to wards me,
making me feel that tI can’t trust him or, you know, being fearful of what he could do to me or my children. I don’t’ know
if that’s what Mr. Sachs was trying to do, but whatever he was trying to do it worked because I am not trying to partici-
pate whatsoever.

So if you choose to email me back and let me know that you got his recording so then that way I could put this on the
record for my safety and the safety of my children.

I’m not sure - if there’s anything else that I forgot to say I will do another recording, but I believe I covered everything.
Like I said, you can respond back to me through the email.

I appreciate your time and listening this this recording and documenting the events that have occurred today.

Thank you.

(Hearing Transcript, 12/1/16, p. 5-12).

This Court then heard testimony from ADA Sachs (represented at the hearing by Deputy District Attorney Mike Streily,
Esquire), who admitted to contacting Ms. Wilson, telling her about the Defendant’s prior offenses and telling her he believed the
Defendant was the most dangerous person he had ever met:

Q. (Mr. Streily): Sir, what was your intent in making that phone call?

A. (Mr. Sachs): My intent was to determine what basis she had to be able to testify as a character witness for Mr. Byrd
because I had known from all recordings I have listened to she hadn’t known him that long. It didn’t appear that she had
a lot of contact with anybody who would be within his circle other than his mother and perhaps his brother.
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I wanted to know if she was aware of what his prior convictions were and whether that would change her opinion of his
reputation. That was the essence of why I was calling her.

Also, I meant to find out whether she was, in fact, going to appear. Almost - the conversation only lasted two or three
minutes. She indicated in fairly short order that she wasn’t going to appear.

Then the rest of the conversation was merely to ask her these questions and find out what she knew in case she changed
her mind or her circumstance had changed.

Q. Now, you indicated earlier in conversation she said she was not going to appear. Did she tell you why she was not going
to appear?

A. She said that she couldn’t get off work, and she couldn’t afford to lose her job. It was a new job for her.

Q. Sir, what was your belief as to the character trait of Mr. Byrd that she was going to testify to?

A. Honestly, I’m not certain what she was supposed to testify to, whether it was for his honesty or his peaceable nature
in the community. Because this case, although it’s a gun charge, but there is a lot of testimony about what generated the
police response, which was a terroristic threats situation.

So I wasn’t certain exactly what she would testify to. I wanted to find out what her basis was.

Q. Did you disclose to her during that conversation any information about your belief as to past activity of Mr. Byrd that
might have been of a criminal or violent nature?

A. Yes. I asked her if she was aware of the circumstances of his Ohio conviction. She told me that he had told her that it
was a drug-related case, and I explained what the charges were, what he was convicted of.

I explained that he had been conceited of an aggravated assault in Duquesne. I think she must have confused that there
were three people killed. He did three years is what I told her.

…

Q. (Mr. Herring): The witness indicated on that recording that you had informed her that Mr. Byrd was one of the most
dangerous people that you had ever met or something to that effect. Correct?

A. (Mr. Sachs): Yes.

Q. Did you, in fact, say that to her?

A. Yes.

Q. What was the legitimate purpose of telling her that in relation to her coming to Court and being a witness?

A. We were discussing him, and she had already indicated that she wasn’t planning on coming, and we were just having
a conversation at that point.

Q. We can agree that you wouldn’t have been permitted to ask her a question related to your opinion of Mr. Byrd during
the course of the trial; correct?

A. Absolutely.

Q. So there was no - 

A. Yes. I agree.

Q. So there was no legitimate purpose for editorializing to her your opinion of Mr. Byrd while you were contacting her
about being a character witness; correct?

A. I wouldn’t necessarily agree with that, that it was not legitimate. It was a conversation about him.

…

Q. Mr. Sachs, in that recording, the witness, despite having been told by you that Mr. Byrd had all of these convictions,
but I believe it was your conduct that as going to be directed towards her in relation to knowing about her family.

Did you reference the jail recordings that you had listened to in relation to Mr. Byrd’s case?

A. I believe I told her that’s how I - why I knew about her, what I knew about her.

I mean I never told her that she was under surveillance. She wasn’t under surveillance. Everything I know about her is
from having had to listen to these jail recordings.

Q. But you had, in fact, told her several things about her family, and you told her that you knew more information about
her than you should? Did you say that to her?

A. In response to when she was telling me about herself, I said, yes, I know about these things. I know about this. I know
about that. It was all as a result of listening to these recordings. That’s why I know more about her than I should.

Q. You did, in fact, use those words in speaking with the witness?

A. Yes. I believe I did. Yes.

(H.T. pp. 17-20, 22-23, 24-25).

A careful examination of Mr. Sachs’ testimony reveals that despite Mr. Sachs’ denials of wrongdoing, it comports entirely
with Ms. Wilson’s message to this Court in that after and despite her telling Mr. Sachs that she was unable to appear due to her
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employment situation, he continued on to detail the Defendant’s convictions with the intent to change her opinion regarding his
reputation in order to prevent her from testifying and told her he knew more about her than he should. It was clear from her
message to this Court that Ms. Wilson was scared and given the nature of her conversation with ADA Sachs, it is easy to
understand why. 

At the conclusion of the hearing, this Court placed its findings on the record. It stated:

THE COURT: I find the caller, although not cross-examined, to have been well spoken and articulate.

I see no legitimate reason Mr. Sachs would tell her about the details of the Ohio case. He said that he knew more about
her than he should.

I find it hard to believe that she said that she had financial problems and a recent break-up. I believe that Mr. Sachs told
her that.

I believe that he told her that the Defendant shot people in Duquesne. He said that he was dangerous.

I believe that it’s the perception of the witness in this case that matters, and her perception is that Mr. Sachs and/or the
D.A.’s Office is corrupt, possibly she was afraid for her life and for her children, and the witness has not appeared.
For manifest necessity I am going to declare a mistrial in this case.

I have been on the bench for 31 years. In that 31 years I have never once banned anyone from my courtroom including
people like Paul Gettleman.

However, Mr. Sachs, you are banned from my courtroom. I can no longer trust you. I find you to be sneaky. I find you to
be able to backdoor people, and you’re not allowed in my courtroom.

Thank you.

(H.T., p. 25-26).

Thereafter, at the hearing on whether to dismiss the charges, this Court heard testimony from Ms. Wilson, who testified that she
felt threatened and feared retaliation from ADA Sachs, and that, based on the content of the conversation, believed that he was
watching her:

THE COURT: You’re the Brandy Wilson that had a phone conversation with Mr. Sachs regarding Mr. Byrd?

MS. WILSON: Yes.

THE COURT: And he, in fact, did call you. How did you feel about that conversation with Mr. Sachs?

MS. WILSON: I was nervous about it. I was scared. I originally didn’t want to say anything, because I didn’t want any type
of back lash towards me.

…

THE COURT: Okay. You thought if you had any back lash, it would not have been from Mr. Byrd, but it would have been
from?

MS. WILSON: From Mr. Sachs.

…

Q. (Mr. Dutkowski): Did Mr. Sachs speak with you about you being a character witness for Mr. Byrd?

A. (Ms. Wilson): Yes.

…

Q. In the course of the call, did Mr. Sachs threaten you at all? How would you describe the conversation?

A. It was more indirect. He stated things like: Yeah, I know a lot more about you than I should. King of like a chuckle.
He hinted on knowing my situation with a case that I had against my ex.

He stated about my financial situation. So I didn’t put two and two together that he got it from our phone calls.
I immediately went into: Oh, My God. I am being watched. What does he know about me? I tried to play kind of coy
with him, like I was on his side to try and find out what he knew about me.

So he asked where I worked, and I told him, because it’s public knowledge where I work. But he just continued
to be like: Oh yeah. Like he said two or three times: I know more about you than I probably should, and he
chuckled.

(Motions Hearing Transcript, 3/20/17, pp. 3, 4, 5-6).

In this particular case, the Assistant District Attorney contacted a defense witness directly and threatened and intimidated
her with the intent to prevent her from testifying on the Defendant’s behalf. The import of his actions cannot be understated.
The guarantee of a fair trial is a fundamental principle of our justice system and any attempts to interfere with that are nothing
less than an attack on the entire justice system itself.

As this Court stated at the December 1, 2016 hearing, it found ADA Sachs’ actions to be underhanded and “sneaky” and his
subsequent explanation to this Court lacking in credibility. His actions were an affront to this Court and to the Defendant and were
intended to deny the Defendant a fair trial. Mr. Sachs’ actions were, as this Court determined, so egregious as to necessitate the
entry of a mistrial, sua sponte, as a manner of manifest necessity. Given the particular facts and circumstances of this case, this
Court was well within its discretion in granting the mistrial.

Similarly, this Court was also well within its discretion in dismissing the charges with prejudice.
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In the seminal case of Commonwealth v. Smith, 615 A.2d 321 (Pa. 1992), our Supreme Court discussed a trial court’s decision
to prohibit a retrial after the entry of a mistrial for prosecutorial misconduct. In Smith, it was revealed that the prosecutor
withheld the fact that the Commonwealth’s chief witness received favorable treatment at a sentencing hearing on a different
matter in exchange for his testimony agains the defendant. It was also revealed that the prosecutor knowingly withheld physical
evidence obtained at the victim’s autopsy and also failed to disclose its existence to the defense as required by Brady v. Maryland,
373 U.S. 83 (1963). Because the exculpatory information and evidence was not discovered until after the trial had concluded,
the defendant’s conviction was reversed but the defendant sought to prevent a re-trial on the grounds of double jeopardy. On
review, our Supreme Court found that the intentionally prejudicial conduct of the prosecutor operated to bar a retrial. As the
Court stated:

We now hold that the double jeopardy clause of the Pennsylvania Constitution prohibits retrial of a defendant not only
when prosecutorial misconduct is intended to provoke the defendant into moving for a mistrial, but also when the
conduct of the prosecutor is intentionally undertaken to prejudice the defendant to the point of the denial of a fair trial.
Because the prosecutor’s conduct in this case was intended to prejudice the defendant and thereby deny him a fair trial,
appellant must be discharged on the grounds that his double jeopardy rights, as guaranteed by the Pennsylvania
Constitution, would be violated by conducting a second trial.

Commonwealth v. Smith, 615 A.2d 321, 325 (Pa. 1992).

Here, ADA Sachs’ actions were as or more egregious than those of the prosecutor in Smith. ADA Sachs contacted a defense
witness directly, questioned whether she was intending to testify for the Defendant, and despite her response that she was unable
to attend due to her job, intimated that he knew details of her personal and financial situation with the intent to prevent her from
changing her mind and testifying in a manner that left her scared, feeling threatened and afraid of retaliation against herself and
her family by ADA Sachs. Such behavior cannot stand. ADA Sachs’ actions were knowing and deliberate and were intended to
deprive the Defendant of a fair trial. ADA Sachs has been banned from this Court’s courtroom, but that is not a sufficient remedy
for the prejudice incurred by the Defendant. Under these circumstances, this Court was required to dismiss the charge with
prejudice and it did not err when it did so. See Smith, supra.

Insofar as ADA Sachs’ actions in contacting and attempting to frighten and intimidate a defense witness were deliberate and
intended to deprive the Defendant of a fair trial, this Court was well within its discretion in both granting a mistrial sua sponte for
manifest necessity and in subsequently dismissing the charge against the Defendant with prejudice. These claims must fail.

Accordingly, for the above reasons of fact and law, this Court’s Order of March 20, 2017, which dismissed the charges against
the Defendant with prejudice must be affirmed.

BY THE COURT:
/s/McDaniel, J.

1 The Commonwealth’s Notice of Appeal indicates it is appealing from this Court’s Order of March 20, 2017; No Orders were
entered on April 25, 2017, as the Commonwealth’s Concise Statement avers.
2 18 Pa.C.S.A. §6105(a)(1)
3 18 Pa.C.s.A. §6106(a)(1)
4 35 P.S. §780-113(a)(30)
5 35 P.S. §780-113(a)(16)
6 This information is not at issue in this appeal, but as its procedural history is entwined with the instant case, it is presented for a
complete understanding of the matter
7 18 Pa.C.S.A. §3121(a)(3)
8 18 Pa.C.S.A. §3123(a)(3)
9 18 Pa.C.S.A. §3125(a)(4)
10 18 Pa.C.S.A. §2706(a)(1)
11 18 Pa.C.S.A. §2709.1(a)(1)
12 18 Pa.C.S.A. §3126(a)(4)
13 18 Pa.C.S.A. §7507.1(a)(1)
14 18 Pa.C.S.A. §6105(a)(1)

Commonwealth of Pennsylvania v.
Darrin Hardy

Criminal Appeal—Suppression—Sufficiency—VUFA—False Id—Seeks Reversal

A defendant may only be liable for giving false ID to police if he is told that he is the subject of an official investigation.

No. CC 2016 03 278. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 21, 2017.
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OPINION
The law said Darrin Hardy was not allowed to possess a firearm. The government accused him of doing that very act on

February 12, 2016. They also charged him of providing false information about who he was.
Eight months later, the parties gathered for a suppression hearing. Mr. Hardy was seeking to exclude a firearm and any incrim-

inating statements he may have made from the collection of evidence the government was planning to use against him. Omnibus
Pretrial Motion, paragraphs 4, 5 (June 24, 2016). His reasons for suppression were: (1) arrest was not supported by probable cause;
(2) there was no search warrant and no applicable exception applied; (3) there was no probable cause or reasonable suspicion to
believe he was armed and dangerous. OPM, paragraph 6 (a-d).

To rebut the assertions of illegality, the government relied upon the testimony of two law enforcement officers – Troy Garrett
and Randy Grossman. Both are with the Allegheny County Sheriff ’s Department. However, before they even took the stand, the
defense limited the scope of the suppression hearing to a single issue – the suppression of the statement for the false identification
charge. Transcript, pg. 3. This is significant because the Concise Statement filed on May 22nd makes no mention of wanting to
litigate the statement issue. The Concise Statement talks exclusively of a bad inventory search. Concise Statement, 13(a). This
disconnect amounts to a waiver of any suppression related arguments.1

Mr. Hardy also takes exception to the sufficiency of the government’s evidence. He begins by stating the evidence merely
showed he was present and nothing more. Concise Statement, 13 (b). He also claims the government failed to show constructive
possession. Id. Through the power of circumstantial evidence the government showed Mr. Hardy was more than just present in the
car where a gun was found. The manner in which the gun was found suggested his possession as the butt of the gun was “facing
the passenger side door” and “the barrel was facing the rear side of the vehicle.” Transcript, pg. 34. The location of the gun also
contributes as it was right under the front passenger seat. His giving a phony name also contributed to the collection of circum-
stances that was sufficient to convict.

Mr. Hardy transitions from the gun to the false identification conviction. In his eyes, the government’s evidence was lacking on
one element – being informed by an officer that he was the subject of an official investigation. Concise Statement, paragraph 13(c).

Pennsylvania’s false identification to law enforcement statute reads as follows:

A person commits an offense if he furnishes law enforcement authorities with false information about his identity after
being informed by a law enforcement officer who is in uniform or who has identified himself as a law enforcement
officer that the person is the subject of an official investigation of a violation of law.

18 Pa.C.S.A. § 4914. Our state Supreme Court interpreted this statute as requiring three elements be satisfied before one can be
found guilty of this crime.

“First, if the law enforcement officer is not in uniform, the officer must identify himself as a law enforcement officer. 

Second, the individual must be informed by the law enforcement officer that he is the subject of an official investiga-
tion of a violation of law.

Third, the individual must have furnished law enforcement authorities with false information after being informed by
the law enforcement officer that he was the subject of an official investigation of a violation of law.”

In re D.S., 39 A.3d 968,974 (Pa. 2012). The element which Mr. Hardy believes is lacking in proof is the second – being informed by
an officer that he is the subject of an official investigation. Concise Statement, 13 (c). Officer Garrett testified that he “did not tell
[Mr. Hardy] he was under official investigation”. Transcript, pg. 12. On cross-examination, Officer Grossman testified that Mr.
Hardy “was detained and going to be taken to the jail for fingerprinting”. Not happy with that answer, counsel choose a different
route to get the answer she was seeking. After refreshing his recollection with the preliminary hearing transcript, Officer
Grossman confirmed that Mr. Hardy was informed about the official aspect of this investigation AFTER Mr. Hardy gave him a
phony name. Transcript 17. Our law - In re: D.S. – requires just the opposite. To sustain a conviction for giving law enforcement
false information about their identity, the citizen must be informed they are subject to an investigation. It is only after that
purpose is communicated to the person and then followed by false identification information can a conviction be sustained. The
sequence required by our precedent is not part of this record. The conviction for false identification to a law enforcement official
should be reversed.2

BY THE COURT:
/s/Williams, J.

1 Also persuasive to the Court’s conclusion is the manner in which the proceeding was conducted. The cross-examination of Officer
Garrett did not touch upon the inventory search of the vehicle. Transcript, pgs. 10-12. A similar tactic was employed on cross-
examination of the second witness, Officer Grossman. Transcript, pgs. 15-17.
2 The Court’s sentence on the false ID count was “no further penalty”. As such, the Court’s sentencing scheme has not been
compromised.
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Stephen J. Byers v.
Ernest E. Liggett and Marilyn Kostik Liggett

Deficiency Judgment—Time for filing Petition on Deficiency Judgement—Timeliness of Supplemental (Amended) Petition—
Method of valuation.

Court granted Petition for Deficiency Judgment as timely, as long as filed no later than 6 months from delivery of Sheriff ’s Deed.
Permitted amendment to Petition considering stay pending earlier appeal.

No. GD 09-13539. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—March 10, 2017.

OPINION
Executing on the judgment originally entered in 2008 in the amount of $145,500, on January 6, 2014, the Sheriff of Allegheny

County sold Defendants’ real property located at 43 Bowstone Road to Plaintiff for $3,270. Approximately ten months after the
Sheriff ’s Sale, Defendants filed a motion for a declaration that the judgment was satisfied by the Plaintiff ’s failure to file a
petition for a deficiency judgment within the six month statute of limitations (see 42 Pa. C.S. §§8103 and 5522(b)(2)). Plaintiff
responded by, among other things, filing a petition for a deficiency judgment on December 2, 2014. I entered an order on February
5, 2015 that declared the judgment satisfied, and Plaintiff appealed my order to the Superior Court of Pennsylvania. On April 29,
2016, the Superior Court filed a memorandum setting forth that the six month limitation period commences when the Sheriff ’s
Deed is delivered to the Plaintiff. See Superior Court of Pennsylvania docket no. 361 WDA 2015. The Superior Court vacated my
order1 and remanded “for such proceedings as are necessary for the trial court to determine this date and then proceed according
to law.” Id.
On August 4, 2016 Plaintiff filed a supplement to petition for deficiency judgment. I then held a hearing to determine the date

the deed was delivered to the Plaintiff and found the date was June 25, 2015. I then held another hearing to determine the amount
of any deficiency judgment. By order dated December 17, 2016, I entered a deficiency judgment against the Defendants in the
amount of $137,083.67. Defendants timely filed a notice of appeal to the Superior Court of Pennsylvania. This opinion, in
accordance with Pennsylvania Rule of Appellate Procedure No. 1925(a), addresses the issues Defendants identify in their timely
filed statement of matters complained of on appeal.
Defendants contend that Plaintiff ’s petition for a deficiency judgment must be dismissed with prejudice because it was

prematurely filed before commencement of the six month statute of limitations. See Statement of Matters Complained of on
Appeal, ¶ nos. 1.a.-1.o. Defendants premise this argument on the language in the Pennsylvania Judicial Code requiring filing of a
deficiency judgment petition six months “following execution and delivery of the sheriff ’s deed….” 42 Pa. C.S.§5522(b)(2).
However, the language clearly governs only calculation of the latest permissible date for filing the petition. The provision contains
no language establishing the earliest date when a deficiency judgment petition may be filed.
“The Deficiency Judgment act was passed in the 1940’s to remedy a practice prevalent among judgment creditors during the

Great Depression.” First Federal Sav. & Loan Ass’n of Carnegie v. Keisling, 2000 PA Super 35, 746 A.2d 1150, 1155. This practice
consisted of the judgment creditor being the purchaser at the execution sale, but being required to credit only the nominal
purchase price towards the judgment, with the judgment creditor then permitted to issue additional executions to reach the
judgment amount. See Union Trust Co. of New Castle v. Tutino, 353 Pa. 145 at 148, 44A.2d 556 at 558 (1945). The purpose of the
Deficiency Judgment Act is to protect judgment debtors when their realty is sold in execution by crediting the fair market value
of the property purchased instead of the sale price. Id. I fail to see how this purpose is advanced by establishing the date of deed
delivery as the earliest permitted filing date for a deficiency judgment petition. To the contrary, since the fair market value in a
deficiency judgment proceeding is the value determined as of the date of the sheriff ’s sale (See Northeastern Bank of Pennsylvania
v. Wilkins, 440 Pa. Super. 436, 655 A.2d 1028 (1995)), the closer to the time of the sheriff ’s sale that the petition is filed, the better
the opportunity and the easier it will be for the judgment debtor to determine value as of the date of the sheriff ’s sale. Since the
purpose of the Deficiency Judgment Act is not consistent with dismissing Plaintiff ’s petition as premature, my decision not to do
so was correct.
Additionally, the Deficiency Judgment Act begins with this general rule: “Whenever any real property is sold…to the judgment

creditor in execution proceedings and the price…is not sufficient to satisfy the amount of the judgment…and the judgment
creditor seeks to collect the balance…, the judgment creditor shall petition the court to fix the fair market value of the real
property sold.” 42 Pa. C.S. §8103(a). Since property is “sold” in execution proceedings “with the fall of the hammer,” (Marx Realty
& Imp. Co. v. Boulevard Center, Inc., 398 Pa. 1, 5, 156 A.2d 827, 830 (1959)), the Deficiency Judgment Act explicitly permits the
filing of the petition at any time after the fall of the sheriff ’s hammer that the judgment creditor seeks to collect the deficiency.
Thus, under the terms of the Deficiency Judgment Act, the petition filed by the Plaintiff approximately ten months after the fall
of the hammer is not premature, and it should not have been dismissed on that basis.
Defendants also contend that the supplement to petition for deficiency judgment Plaintiff filed on August 4, 2016 is a “nullity”

that must be dismissed with prejudice. See Statement of Matters Complained of on Appeal, ¶ nos. 2. a. – 2. e. Defendants’ basis for
this argument is that Plaintiff could not supplement a petition that should have been dismissed because it was filed prematurely.
However, as I have explained above, Plaintiff ’s December 2, 2014 petition was timely filed. Even if it were filed earlier than is
permitted, I do not know of any authority for Defendants’ argument that a supplemental petition not prematurely filed is therefore
a “nullity” that also must be dismissed. I view the supplemental petition to be no different than an amended pleading, which is
routinely permitted and not a nullity, even if the original pleading is defective. See, e.g., Pennsylvania Rules of Civil Procedure
Nos. 1028 and 1033. Therefore, the supplemental petition is not a nullity that must be dismissed with prejudice.
Defendants also contend that both the December 2, 2014 petition for deficiency judgment and the August 4, 2016 supplement

were not effective until after expiration of the six month statute of limitations. See Statement of Matters Complained of on
Appeal, ¶ nos. 1. a. – 1. e. and 2. a- 2. e. In making this argument, Defendant assumes the time that elapsed during the pendency
of the appeal to the Superior Court of Pennsylvania is not excluded from the six month statute of limitations.2 Defendant’s
assumption is incorrect. Instead, the Judicial Code explicitly states, “[w]here the commencement of a civil action or proceeding
has been stayed by a court or by statutory prohibition, the duration of the stay is not a part of the time within which the action
or proceeding must be commenced.” 42 Pa. C.S. §5535(b); see In re Zinchiak, 406 F.3d 214 (3rd. Cir. 2005) (time that elapsed
during stay imposed by bankruptcy court is excluded in calculation of Pennsylvania Deficiency Judgment Act six month statute
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of limitations) and Hatfield Tp. v. Lexon Ins. Co., 15 A.3d 547 (Cmwlth. Ct. 2011) (time that elapsed during stay imposed by
bankruptcy court is excluded in calculation of Pennsylvania performance bond payment one year statute of limitations).
Pennsylvania Rule of Appellate Procedure No. 1701 (“after an appeal is taken…, the trial court…may no longer proceed
further….”) stayed the deficiency judgment petition from March 3, 2015, when Plaintiff filed his notice of appeal, until no earlier
than April 29, 2016, when the Superior Court vacated my decision. Therefore, this time period must be excluded in calculating
whether the six month statute of limitations has expired. Under any of Defendants’ theories (see footnote no. 2), when this time
period is excluded both the December 2, 2014 petition for deficiency judgment and the August 4, 2016 supplement comply with
the six month statute of limitations.
Defendants’ final contention is that my determination of the fair market value of the realty and the amount of the deficiency is

erroneous. See Statement of Matters Complained of on Appeal, ¶ nos. 3.a-3.d. Defendants first argue I made an error by not using
the website, www.zillow.com, to determine the value of the realty. However, Defendants provide no evidence Zillow is accurate,
and in fact, I found credible Plaintiff ’s testimony that Zillow is not “a reliable source for valuation on a house.” Transcript,
Evidentiary Hearing, December 13, 2016, p. 32. Defendants then argue I made an error by using a Broker’s Price Opinion from a
different date than the January 6, 2014 sheriff sale. However, the Broker’s Price Opinion of $215,000 as of October 7, 2012 (see
Exhibit 1 to 12/13/2016 Evidentiary Hearing) was adjusted upward by me to $236,500 (see Calculations attached to my December
14, 2016 Order) to account for the fifteen months between the valuation and the sheriff sale. Defendants last argue I made an error
in my calculation of the first mortgage (which was not divested and therefore was subtracted in my valuation) by determining it
was an amount greater than what was owed as of the January 6, 2014 sheriff sale. However, I was able to determine, with accuracy,
by extrapolating from the Defendant’s 2012 bankruptcy and 2015 mortgage foreclosure proceedings (see Exhibit 1 to 12/13/2016
Evidentiary Hearing) that $124,793.17 was owed as of January 6, 2014.3 Therefore, my determination of the amount of the deficiency
judgment was correct.

BY THE COURT:
/s/Hertzberg, J.

1 My order was premised on the six months limitation period beginning either when the Sheriff delivered the Deed to the Recorder
of Deeds or when the Plaintiff was aware the Deed had been delivered there. See my opinion dated May 4, 2015. 
2 With the statute of limitations commencing to run with delivery of the deed on June 25, 2015, I perceive Defendants to argue that
the statute of limitations expired on December 25, 2015 and that Plaintiffs needed to file a new deficiency judgment petition with
the Court of Common Pleas by December 24, 2015, even though the appeal was pending from March 3, 2015 until April 29, 2016.
Alternatively, I perceive Defendants as arguing that the Superior Court’s April 29, 2016 decision (vacating my February 5, 2015
declaration that the judgment was satisfied) could not result in a reinstatement of Plaintiff ’s original deficiency judgment petition
because the statute of limitations had expired on December 25, 2015. I similarly perceive Defendants to argue that the August 4,
2016 supplemental petition was filed after the statute of limitations allegedly expired on December 25, 2015.
3 Here is an itemization:

82,804.94 Principal
18,343.20 Interest 8/1/2011-1/16/2014
1,091.93 Late charges

  22,553.10 Escrow Deficit
124,793.17

Impact Neighborhood Redevelopment Company v.
Shedrina A. Parker, Borough of Wilkinsburg,

Wilkinsburg School District and Allegheny County
Action Under Blighted Property Conservation Act—Determine Priority of Liens/Tax Liens and Municipal Claims (not recorded)
Have Priority Over Lien of Conservator Upon Sale.

Court determined that unrecorded tax liens and municipal claims have priority over lien for improvements by Conservator
under the Act.

No. GD 15-18053. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—June 7, 2017.

MEMORANDUM AND ORDER
The Abandoned and Blighted Property Conservatorship Act of 2008 (see 68 P.S.§1101, et seq.) authorizes “a party in interest”

to take possession and rehabilitate abandoned and dilapidated buildings and sell them. The Petitioner in this proceeding, Impact
Neighborhood Redevelopment Company (“INRC”) is a party in interest relative to 411 Todd Street, Wilkinsburg Borough, because
it is a nonprofit corporation located in Wilkinsburg Borough that promotes affordable housing and community economic develop-
ment activities. See 68 P.S. §1103. Following the procedure set forth in the Abandoned and Blighted Property Conservatorship Act,
INRC took possession, rehabilitated and sold 411 Todd Street for $205,000. At a hearing held on April 11, 2017, INRC argued that,
pursuant to 68 P.S. §1109(d), no proceeds from the sale should be distributed for property taxes and refuse fees unless the munic-
ipalities had filed liens for them with the Allegheny County Department of Court Records. Thereafter, briefs on this issue were
filed by INRC, the School District and the County.
The Abandoned and Blighted Property Conservatorship Act allows the court to authorize the sale of property by the conservator

free and clear of all liens, claims and encumbrances. See 68 P.S.§1109(c). On April 24, 2017 I authorized INRC to sell the property
free and clear of all liens, claims and encumbrances with the proceeds to be deposited into escrow with the Department of Court
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Records pending resolution of the dispute over payment of property taxes and refuse fees.
In a free and clear sale, the Abandoned and Blighted Property Conservatorship Act extinguishes any liens, claims and

encumbrances that the sale proceeds are insufficient to cover subject to this schedule of payment priorities:

(1) All court costs.

(2) Liens of the Commonwealth, liens for unpaid property taxes and properly recorded municipal liens.

(3) Costs and expenses of sale.

(4) Principal and interest on any borrowing or incurrence of indebtedness granted priority over existing liens and
security interest under section 8(b).

(4.1) Costs incurred by the petitioner in preparing and filing the petition in accordance with the requirements of section 4.

(5) Costs of rehabilitation and any fees and expenses incurred by the conservator in connection with the sale or the safe-
guarding of the property for which the lien authorized under section (5)(g) was filed.

(6) Valid liens and security interests in accordance with their priority.

(7) Any unpaid obligations of the conservator.

(8) Deleted by 2014, Oct. 22, P.L. 2557, No. 157, §5, effective in 60 days [Dec. 22, 2014].

(9) The owner.

68 P.S. §1109(d) [footnotes omitted].

INRC first argues, because 68 P.S.109(d)(2) classifies “liens for unpaid property taxes” for the second payment priority, if
property tax liens have not been filed with the Department of Court Records, unpaid property taxes have no priority and are
extinguished by a free and clear sale. However, property tax liens arise as of the date imposed or assessed regardless of whether
a lien has been filed with the Department of Court Records. See 53 P.S. §7102 and In re Berwick Associates, Ltd., 178 B.R. 65 (U.S.
Bankruptcy Court, M.D. Pa 1994) (holding $173,711 property tax that included taxes assessed January 1 and July 1, 1992 is a lien
against the realty of a debtor who filed bankruptcy in November of 1992 even though no lien was filed with the prothonotary).
Hence, INRC’s argument lacks any merit.
INRC also argues that, because 68 P.S. §1105(e)(1) makes the certified schedule of encumbrances in the Conservatorship

Petition “binding with respect to all mortgages, liens and encumbrances, including municipal liens, arising or attaching to the
property prior to the date of the petition,” this means any other property taxes or municipal claims are extinguished by the free
and clear sale and shall not be paid from the sale proceeds. However, the purpose of this binding schedule of encumbrances is
to establish those who the Conservator must notify of the filing of the petition. See 68 P.S. 1104(d)(1). In addition, INRC’s inter-
pretation would exempt the property from taxes and municipal service fees throughout the indefinite time period the property
is under the Conservatorship, a consequence that I do not see the Legislature having intended. Hence, INRC’s argument lacks
any merit.
INRC also argues that, because 68 P.S. §1109(d)(2) lists “properly recorded municipal liens” for payment from the sale

proceeds, Wilkinsburg’s refuse fees are extinguished by the free and clear sale because Wilkinsburg did not file any claim in the
Department of Court Records. However, like property taxes, municipal claims for refuse fees arise as of the date imposed regard-
less of whether a lien has been filed with the Department of Court Records. See 53 P.S. §7106(a)(1) and Borough of Walnutport v.
Dennis, 114 A. 3d 11 at pp. 25-26 (Pa. Cmwlth. Ct. 2015). Therefore, “properly recorded municipal liens” does not refer to filing
with the Department of Court Records, but instead must refer to the municipality internally recording refuse services to the
property such that the current itemized balance is available upon request. Hence, INRC’s argument lacks any merit.
INRC also argues that giving priority to tax claims that are not reduced to judgment liens against the property violates 68 P.S.

§1107(b)’s statement that “nothing in this act shall be construed to relieve the owner… of any obligation to pay taxes, municipal
liens and charges…and no such liability shall transfer to the conservator.” However, making these tax claims the second payment
priority when the property is sold relieves the owner of the obligation to pay them in the identical way the owner is relieved of
paying a tax claim that has been reduced to judgment. The owner remains obligated to pay all property taxes until the property
is sold, which I believe is the intention of 68 P.S. 1107(b). Liability for the taxes has not been transferred to INRC. It is because
property taxes are an in rem obligation, attaching to the property, that they must be paid when the property is sold. Hence, INRC’s
argument lacks any merit.
INRC also argues that having to pay tax claims that have not been reduced to judgment liens hinders the ability of a Conservator

to identify the costs associated with the property. I disagree as a simple calculation, performed from information available to the
public as to the millage and the property tax assessment, enables a Conservator to determine the costs of tax claims that are not
reduced to judgment.
INRC’s final argument is that the failure of municipalities to reduce tax claims to judgments may prevent the Conservator or a

potential buyer from obtaining insurable title through the conservatorship process. I disagree as someone obtaining insurable title
on realty not under Conservatorship will have the same experience, needing to prove that the last three years of property taxes
(see 53 P.S. §7143) have been paid. Hence, INRC’s final argument also lacks any merit.

Therefore, this 7th day of June, 2017, it is ORDERED that:
1. After payment of all court costs, the proceeds from the sale shall be distributed to pay all property taxes and refuse fees

imposed prior to the date of settlement, whether reduced to judgment or not;
2. INRC, the Borough, the School District, the County, the Purchasers and any other interested parties shall immediately

attempt to prepare a consent order for the distribution of all the sale proceeds consistent with this Memorandum and Order;
3. If unable to obtain a consent order for my signature, any interested party may schedule oral argument, and an

evidentiary hearing, if necessary, to resolve any additional disputes.

BY THE COURT:
/s/Hertzberg, J.
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Commonwealth of Pennsylvania v.
Michael Giles*

Criminal Appeal—Sex Offenses—Hearsay—Sentencing (Discretionary Aspects)—Sufficiency—Weight of the Evidence—
Forensic Interview

When a sexual assault happens to a child, the forensic interview of that child is admissible as a prior consistent statement,
and is not hearsay.

No. CC 201504601. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 18, 2017.

OPINION
On July 1, 2016, a jury found Appellant guilty of one count each of Rape of a Child, Aggravated Indecent Assault Without

Consent, Unlawful Contact with a Minor, Indecent Assault Person Less than 13 Years of Age, Corruption of Minors, Endangering
Welfare of Children (“EWOC”) and Indecent Exposure.1 On September 23, 2016, this Court imposed an aggregate sentence of 215
to 430 months incarceration. Appellant’s Post Sentence Motion was denied on October 5, 2016. Appellant filed a Notice of Appeal
on November 4, 2016 and after this Court granted several extensions to obtain the transcripts, Appellant filed a Concise Statement
of Errors Complained of on Appeal on June 12, 2017.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges six errors on appeal. Appellant alleges this Court erred in admitting the video of a forensic interview as it was

hearsay without exception. Next, Appellant alleges this Court abused its discretion by permitting the victim’s grandmother to
testify regarding an interview between the victim and a police officer in a hospital emergency room. Appellant further alleges that
this Court abused its discretion with a manifestly excessive and unreasonable sentence. In addition, Appellant alleges that the
evidence was insufficient to establish Aggravated Indecent Assault as the Commonwealth failed to prove that Appellant penetrated
the victim’s genitals. Appellant also alleges that the evidence was insufficient to establish EWOC as the Commonwealth did not
establish that Appellant was a parent, guardian, or other person supervising the victim. Lastly, Appellant alleges that all of the
verdicts were against the weight of the evidence. (Concise Statement of Errors Complained of on Appeal at 2-4).

SUMMARY OF THE EVIDENCE
Dr. Karen Morris, a physician at A Child’s Place at Mercy Hospital, testified as a fact witness and as an expert in pediatric

medicine. (Transcript of Jury Trial of June 29, 2016-July 1, 2016, hereinafter TT, at 60) Dr. Morris conducted a physical exam-
ination of Q.H., a minor, on March 11, 2015. (TT 62, 64) Dr. Morris testified that the genital examination was normal for an
eleven year old female. (TT 67) Dr. Morris testified that she wrote in her report her examination “does not refute nor support
the disclosure of sexual abuse.” Id. She stated that there was “no way to [ ] tell whether or not Q.H. was sexually abused.”
(TT 68)
R.H., Q.H.’s mother2, testified that she and Appellant started a romantic relationship when she was 15 and he was 17. (TT

84) They dated for two years, didn’t see one another for approximately twelve years, and reconnected more recently. (TT 85)
She permitted him to live in her house after his then-girlfriend kicked him out. (TT 86) Q.H. was eight years old at that time.
R.H. trusted Appellant to watch her kids, and he would babysit for R.H. (TT 88) After a year of dating, Appellant moved in
with R.H. and her children. R.H. testified that she worked full time and Appellant was frequently home taking care of the kids.
(TT 93-94) She stated that Appellant took Q.H. to a school dance. (TT 94) She described Appellant as a father figure to her
children. (TT 96) She testified that Appellant came to see her and the kids every day, even after he moved out of the residence.
(TT 98)
R.H. stated that T.H. called her and said that someone was going to expose Q.H. Id. R.H. discovered that 10-year old Q.H. had

sent nude photos of herself to a boy in her school. (TT 99) R.H. asked Q.H. if she had sex and Q.H. immediately broke into tears.
(TT 104) R.H. asked who did this to her and Q.H. replied “Mike,” which is what they called Appellant.
Q.H., the victim in this case, testified at trial that her birthday is July, 2003. (TT 148) She stated that she met Appellant when

she was 10 years old. (TT 149) She testified that Appellant touched her in a way that made her feel uncomfortable on three
occasions in 2014. (TT 150) In April 2014, Appellant digitally penetrated her vagina while they were on her mother’s bed playing
video games with her younger brother Z.H. (TT 151, 156) Z.H. was seated on a chair in front of her for the half hour that this
incident lasted. (TT 158)
Approximately a week later, Appellant again molested Q.H. in her mother’s bedroom. (TT 160) She said that this time “he made

me touch his private part.” (TT 163) He grabbed her hand and put it under his pants onto his erect penis. (TT 164) It stopped when
Z.H. turned around after his video game was over. (TT 166)
On the third occasion, June 29, 2014, Q.H. walked into her mother’s room, and Appellant told her to go downstairs. (TT 168-

169) Appellant followed her to the living room and told her to take off her clothes. (TT 169-170) She took off her “pants and under-
wears.” (TT 170) He told her the first time won’t hurt, but all the other times would. (TT 170-171) She testified that “he pulled
down his pants, took them off, and threw them down on the floor.” (TT 171) Appellant then penetrated her vagina with his penis.
Id. He ejaculated onto her stomach and wiped it off with “some boxers.” (TT 173) Afterwards, Appellant put his lips on her
vagina. (TT 174) She testified that he stuck out his tongue and moved it around inside her vagina. (TT 175) She said that she
didn’t tell anyone about these three incidents for two years because she was afraid of Appellant. (TT 177) She did not disclose the
oral sex at either the forensic interview or the preliminary hearing. (TT 179)
Detective Sylvester Wright testified that forensic evidence was unavailable due to the length of time between the commission

of the offense and the child disclosing. (TT 258) His investigation was based on the forensic interview he received from Children,
Youth and Family Services. Id. Counsel for Appellant stipulated to the authenticity of a video recording of the forensic interview
but objected to its publication to the jury. (TT 259) This Court overruled the objection and instructed the jury regarding prior
consistent statements. (TT 260) The video of the forensic interview was played in open court to the jury. (TT 261) 
The last Commonwealth witness was V.A., Q.H.’s grandmother. V.A. testified that she was present at Mercy Hospital with Q.H.

when she was interviewed by the police. She testified that she heard Q.H. tell the officer that Appellant had told her the first time
it will hurt but it won’t hurt after that. (TT 274) She also heard Q.H. tell the officer that Appellant had performed oral sex on her.
Id. The Court then instructed the jury again that this testimony was limited and offered to help the jury determine if Q.H. testified
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truthfully at trial. (TT 275)
Michael Giles testified in his own defense and asserted that he did not at any point touch Q.H.’s private parts with his hand. (TT

284) He stated he had no recollection of being in a bedroom with Q.H. and her brother. Id. He denied having sexual intercourse
with Q.H. and claimed the allegations were “completely false.” (TT 285) He denied being a father figure to Q.H. (TT 281), but
referred to her later in his testimony as his daughter. (TT 290) He testified that “the medical examiner checked the little girl” and
she is a virgin. Id.
On rebuttal, the Commonwealth recalled V.A., who stated that she observed Appellant over fifteen times at R.H.’s residence,

and Appellant’s statement that he never spent the night was “absolutely false.” (TT 294)

DISCUSSION
Appellant alleges that this Court abused its discretion in permitting the Commonwealth to admit the victim’s forensic interview

video as a prior consistent statement. Appellant further alleges that this Court abused its discretion in admitting the forensic
interview because it duplicated the accuser’s testimony and was unfairly prejudicial.
When offered for the truth of the matter asserted therein, prior consistent statements are usually inadmissible hearsay.

However, when offered to corroborate in-court testimony, a prior consistent statement is not hearsay. Commonwealth v. Willis, 552
A.2d 682, 691 (Pa. Super. 1988).

The general rule precluding corroboration of unimpeached testimony with prior consistent statements is subject
to exceptions when particular circumstances in individual cases tip the relevance/prejudice balance in favor of
admission. Among the common examples of such exceptions are prior consistent statements which constitute
prompt complaints of sexual assault. . . Evidence of a prompt complaint of sexual assault is considered [e]specially
relevant because (rightly or not) a jury might question an allegation that such an assault occurred in absence of
such evidence. . . Similarly, jurors are likely to suspect that unimpeached testimony of child witnesses in general,
and child victims of sexual assaults in particular, may be distorted by fantasy, exaggeration, suggestion, or decay
of the original memory of the event. Prior consistent statements may therefore be admitted to corroborate even
unimpeached testimony of child witnesses, at the trial court’s discretion, because such statements were made at
a time when the memory was fresher and there was less opportunity for the child witness to be effected by the
decaying impact of time and suggestion.

Commonwealth v. Hunzer, 868 A.2d 498, 512 (Pa. Super. 2005) quoting Willis, 552 A.2d at 691-692. The exceptions defined by the
Superior Court for admissibility of prior consistent statements include child victims of sexual assault and their statements do not
require prior impeachment. Id. The forensic interview falls within this exception, and this Court did not abuse its discretion by
admitting the tape.
Q.H. made a prior consistent statement in a forensic interview conducted two years after the sexual assaults. Her in-court

testimony was substantially similar to her testimony from the forensic interview and from the preliminary hearing. She reiterated
the assaults to the jury in great detail. The forensic interview was played for the purpose of corroborating Q.H.’s testimony. Hunzer,
868 A.2d at 512. Courts have long recognized that a prior consistent statement of a child in a sexual assault case is particularly
relevant and probative. Id. In this case, the probative value of establishing that the child’s testimony had not been “distorted
by fantasy, exaggeration, suggestion, or decay of the original memory of the event” outweighed any potential danger of unfair
prejudice.
Next, Appellant alleges this Court abused its discretion by permitting the victim’s grandmother to testify regarding the victim’s

disclosure to a police officer in a hospital emergency room that Appellant had performed oral sex on her. V.A.’s statement also
qualifies as a prior consistent statement, admissible under Hunzer. Furthermore, V.A.’s statement was offered in response to
Appellant’s allegations of fabrication and improper motive. Pa.R.E. 613(c); See Commonwealth v. Taylor, No. 1168 MDA 2014, 2015
WL 6949312, at *4 (Pa. Super. July 7, 2015) (non-precedential) (Under similar facts, the Superior Court of Pennsylvania found such
a statement to be admissible.)
Appellant further alleges that this Court abused its discretion with a manifestly excessive and unreasonable sentence. “[T]here

is no absolute right to appeal when challenging the discretionary aspect of a sentence.” Commonwealth v. Crump, 995 A.2d 1280,
1282 (Pa. Super.2010); 42 Pa.C.S. § 9781(b). An “[a]ppeal is permitted only after this Court determines that there is a substantial
question that the sentence was not appropriate under the sentencing code.” Crump, at 1282. The determination of whether a
particular issue constitutes a “substantial question” can only be evaluated on a case by case basis. Commonwealth v. House, 537
A.2d 361, 364 (Pa. Super. 1988). It is appropriate to allow an appeal “where an appellant advances a colorable argument that the
trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing code; or (2) contrary to the fundamental
norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa. Super. 1987). 

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa. Super. 561, 629
A.2d 1012 (1993); Commonwealth v. Williams, 386 Pa.Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge
goes to the weight accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427
Pa. Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). Therefore, Appellant’s allegation of error, that the sentencing
scheme imposed by this Court was manifestly excessive, unreasonable, and an abuse of discretion, does not raise a substantial
question for appellate review. Moreover, a bald claim of excessiveness due to the consecutive nature of a sentence will not raise a
substantial question. See Commonwealth v. Moury, 992 A.2d 162, 171–172 (Pa. Super.2010). However, in an abundance of caution,
this Court will address the merits of Appellant’s claim.
The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v.

Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment
exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if
the appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).
When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity

of the offence in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 Pa.C.S.
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§ 9721(b). Appellant’s mere unhappiness with his sentence does not constitute grounds for relief. “Since the court more than
adequately considered the pertinent sentencing factors and merely weighed them in a manner inconsistent with Appellant’s
desires, we find his [only] issue does not entitle him to relief.” Commonwealth v. Dodge, 77 A.3d 1263, 1276 (Pa. Super. 2013).
This Court considered these statutory factors in sentencing Appellant, and was aided in doing so by having the benefit of a

Pre-Sentence Report (“PSI”). (Transcript of Sentencing Hearing on September 23, 2016, hereinafter ST, at 13) The Pennsylvania
Supreme Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors… Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

Appellant has a Prior Record Score (“PRS”) of five and his supervision in the community according to the PSI had been quite
poor. (ST 13) Appellant’s PSI and PRS demonstrate that he is either unable or unwilling to comport his behavior to the reasonable
rules of society. Despite earlier efforts to rehabilitate Appellant, he chose to abuse a small child to whom he was in a position of
trust. His history of unsuccessful probation supervision combined with the nature of these offenses led this Court to conclude that
a lengthy period of incarceration was required to enable Appellant to rehabilitate, as well as to ensure the safety of the community.
In consideration of all of the statutory factors of 42 Pa.C.S. § 9721(b), this Court did not err in imposing an aggregate sentence of
215 to 430 months incarceration.
Appellant challenges the sufficiency of the evidence on two counts. First, Appellant alleges that the evidence was insufficient

to establish Aggravated Indecent Assault as the Commonwealth failed to prove that Appellant penetrated the victim’s genitals.
Appellant also alleges that the evidence was insufficient to establish EWOC as the Commonwealth did not establish that Appellant
was a parent, guardian, or other person supervising the victim. The testimony at trial refutes both of these assertions.

Appellant’s issues challenge the sufficiency of the evidence to sustain his convictions. In reviewing a sufficiency of
the evidence claim, we must determine whether the evidence admitted at trial, as well as all reasonable inferences
drawn therefrom, when viewed in the light most favorable to the verdict winner, are sufficient to support all elements
of the offense Commonwealth v. Moreno, 14 A.3d 133 (Pa.Super.2011). Additionally, we may not reweigh the evidence
or substitute our own judgment for that of the fact finder. Commonwealth v. Hartzell, 988 A.2d 141 (Pa.Super.2009).
The evidence may be entirely circumstantial as long as it links the accused to the crime beyond a reasonable doubt.
Moreno, supra at 136.

Commonwealth v. Koch, 39 A.3d 996, 1001 (Pa.Super.2011).

Aggravated Indecent Assault is defined in relevant part as follows:

§ 3125. Aggravated indecent assault

(a)   Offenses defined.--Except as provided in sections 3121 (relating to rape), 3122.1 (relating to statutory sexual
assault), 3123 (relating to involuntary deviate sexual intercourse) and 3124.1 (relating to sexual assault), a person who
engages in penetration, however slight, of the genitals or anus of a complainant with a part of the person’s body for
any purpose other than good faith medical, hygienic or law enforcement procedures commits aggravated indecent
assault if:

(1) the person does so without the complainant’s consent;

* * *
(b)   Aggravated indecent assault of a child.--A person commits aggravated indecent assault of a child when the
person violates subsection (a)(1), (2), (3), (4), (5) or (6) and the complainant is less than 13 years of age.

18 Pa.C.S. § 3125. Q.H. testified that Appellant put his fingers inside of her private parts underneath her clothes. (TT 156-157) This
testimony, found credible by the jury, establishes beyond a reasonable doubt that Appellant committed the crime of Aggravated
Indecent Assault. “The trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free
to believe all, part or none of the evidence.” Commonwealth v. Quel, 27 A.3d 1033, 1037–38 (Pa.Super.2011).
Likewise, the evidence is sufficient to sustain the conviction for EWOC, which is defined as follows:

(a)   Offense defined.—

(1) A parent, guardian or other person supervising the welfare of a child under 18 years of age, or a person that
employs or supervises such a person, commits an offense if he knowingly endangers the welfare of the child by
violating a duty of care, protection or support.

(2) A person commits an offense if the person, in an official capacity, prevents or interferes with the making of a report
of suspected child abuse under 23 Pa.C.S. Ch. 63 (relating to child protective services).

(3) As used in this subsection, the term “person supervising the welfare of a child” means a person other than a
parent or guardian that provides care, education, training or control of a child.

18 Pa.C.S. § 4304. R.H. testified that Appellant frequently supervised her children, including Q.H., due to R.H.’s work schedule.
Appellant’s argument that he was not a person supervising the welfare of Q.H. is inconsistent with the uncontroverted evidence
that on the three instances on which Q.H. was abused, Appellant was the only adult in the home with her. Furthermore, R.H.
testified that Appellant took Q.H. to a school dance and saw her every day, even after he moved out of the family home. R.H.
referred to Appellant as a father figure for Q.H., and her statement was corroborated by the testimony, including Appellant’s own
testimony during which he referred to Q.H. as his daughter.
Lastly, Appellant alleges that all of the verdicts were against the weight of the evidence. The standard for a “weight of the

evidence” claim is as follows:
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A motion for a new trial alleging that the verdict was against the weight of the evidence is addressed to the discretion
of the trial court. An appellate court, therefore, reviews the exercise of discretion, not the underlying question
whether the verdict is against the weight of the evidence. The factfinder is free to believe all, part, or none of the
evidence and to determine the credibility of the witnesses. The trial court will award a new trial only when the jury’s
verdict is so contrary to the evidence as to shock one’s sense of justice. In determining whether this standard has been
met, appellate review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be
granted where the facts and inferences of record disclose a palpable abuse of discretion. Thus, the trial court’s denial
of a motion for a new trial based on a weight of the evidence claim is the least assailable of its rulings. 

Commonwealth v. Cousar, 928 A.2d 1025, 1035–36 (Pa. 2007).

The jury reasonably found credible the testimony of the victim, Q.H. She testified to several forms of sexual abuse which
occurred in her house on three separate occasions. She described an escalating pattern of conduct, starting with manual manipu-
lation under the covers of her mother’s bed and eventually vaginal sex in the living room of her house. Q.H.’s statements were
corroborated by her mother, who testified that Appellant was alone in the house with the children, and by her grandmother, who
stated that Q.H. made similar statements to the police following her forensic interview. Against this evidence, Appellant testified
that Q.H. was lying to take the focus away from her recent sexting of a boy at school. Upon further review of the evidence, this
Court’s sense of justice is not shocked by the jury’s verdict in this case as it was not against the weight of the evidence but rather
supported by it.

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3121 (c), 3125 (a) (1), 6318 (a) (1) 3126 (a) (7), 6301 (a) (1) (ii), 4304, and 3127 (a), respectively.
2 R.H. testified that she is the mother of T.H., Q.H. and Z.H, and their current ages are 15, 13 and 8. (TT 83)

Commonwealth of Pennsylvania v.
Donald William Scott

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—Castle Doctrine—Closing Argument

Various claims of ineffective assistance of counsel in connection with homicide conviction.

No. CC 2008-18335. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 19, 2017.

OPINION
This is an appeal by Petitioner, Donald William Scott, from an order entered on July 19, 2016 denying his PCRA petition.

On August 17, 2016 Petitioner filed a Notice of Appeal to the Superior Court. On August 23, 2016 a 1925(b) Order for Concise
Statement of Matters Complained of on Appeal was entered. After granting a Motion for Extension of Time to file Concise
Statement, Petitioner filed his Concise Statement of Matters Complained of on Appeal on November 7, 2016 raising the following
issues:

“A. The court erred in finding that counsel who represented Petitioner on direct appeal was not effective for failing to
argue that Petitioner was entitled to a new trial under the June 28, 2011 amendments to 18 Pa.C.S. § 505(b);

B. The court erred in denying the motion for discovery to obtain the medical records of alleged victim William Bennett,
and any associated ballistics reports, insofar as the Petition presented exceptional circumstances under Pa.R.Crim.P.
902(E), specifically, that the record supported the Petitioner’s belief that the documents would support the theory that
Bennett’s injuries were the result of gunfire originating from a person or persons other than the Petitioner.

C. The court erred in finding that counsel was not ineffective for failing to object to the hearsay opinion testimony given
by non-expert Detective Kinavey on the scientific qualities of the surveillance video recording; and that counsel was
not ineffective for failing to have the surveillance video professionally analyzed and the quality enhanced, and for not
showing it to the jury at normal, full speed;

D. The court erred in finding that trial counsel was not ineffective for failing to show the jury the available surveillance
video clips showing mass movements of the mob of teenagers rushing towards and away from the entranceway to the
party premises; and that trial counsel was not ineffective for not presenting evidence corroborating the 911 calls made
by Petitioner and Medina El prior to the shooting;

E. The court erred in finding that trial counsel was not ineffective for failing to utilize all available impeachment
evidence in cross-examining Commonwealth witness Shenita Howard, and in refusing the court’s offer to specifically
direct its jury instruction regarding prior inconsistent statements to Ms. Howard’s statements;

F. The court erred in finding that trial counsel was not ineffective for failing to submit a motion in limine objecting to
the prosecution’s use of crimen falsi convictions against defense witness Edric Marthur, which convictions were stale,
and their prejudicial effect substantially outweighed their probative value;
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G. The court erred in finding that trial counsel was not ineffective for failing to present facts showing that Petitioner’s
ability to perceive what was happening at the time of the incident was adversely affected by physical conditions, and for
failing to present the testimony of an expert witness who would have informed the jury of the extent and impact of
Petitioner’s injuries at the time of the incident, as well as how his subsequent stroke affected his speech and behavior
during trial, particularly during his testimony;

H. The court erred in finding that trial counsel was not ineffective for failing to challenge the deficient jury instruction
with respect to the defense of justification by excluding the word “complete” when charging the jury that the use of
deadly force for self-protection is not justifiable where “the actor knows that he can avoid the necessity of using force
to complete safety by retreating”;

I. The court erred in finding that counsel was not ineffective for failing to object to the prosecutor’s use of leading
questions during direct examination of Commonwealth witnesses Howard and Bennett; and that counsel was not
ineffective for failing to object to and move for a mistrial based on the improper argument by the prosecutor (1) based
on matters not of record, (2) expressing a personal opinion as to the guilt of the Petitioner, and (3) commenting on the
Petitioner’s post-arrest choice to remain silent;

J. Where Petitioner established that the issues raising trial counsel’s ineffectiveness have merit, and that counsel could
not have had a reasonable basis for his or her respective actions or omissions, the court erred in not considering the errors
cumulatively, and finding that prejudice resulted from the multiple constitutional violations.”

BACKGROUND
The factual background concerning this matter and the trial testimony was reviewed in the 1925(b) opinion that was filed in

this matter on November 15, 2011, and which set for the following:

This matter arises out of a shooting which took place in the early morning hours of November 23, 2008 in a parking
lot adjacent to a building owned by Defendant in Wilkinsburg, Pa. The shooting resulted in the death of Derrick House
and the wounding of William Bennett. Defendant had rented out a room in his building for a birthday party that
started at approximately 9:00 p.m. on November 22. (T., p. 257) Although planned for a group of 30 to 40 young
teenagers, many more and much older teenagers arrived and were admitted to the party until there was well in excess
of 80 people at the party. (T, p. 155) Defendant and other adults assisting him were searching the teenagers for
weapons as they entered and providing security throughout the night. (T., pp. 257-261) The evidence establishes that
the party, for the most part, remained orderly. However, as the party was ending a large group of the older teenagers
were leaving and a fight erupted between Defendant and one of the older teenagers, Troy Cole, over a broken gold
chain necklace being worn by Cole. (T., p. 162) This fight, which started inside the building, eventually spilled out into
the street behind the building and an adjacent parking lot. (T., p. 164) Once outside, several of the other teenagers also
began threatening or attacking Defendant, until he was able to retreat back inside the building. Shortly thereafter,
Edric McArthur, one of the adults assisting Defendant, while trying to disperse the group, also came under attack
when he ventured outside the building. Defendant went back outside to aid McArthur and again was attacked until he
and McArthur could get back inside. (T., pp. 169, 184) After remaining inside for at least several minutes, Defendant
decided to go to his car that was parked in the Save A Lot store parking lot, adjacent to his building. A video surveil-
lance camera for the store captured the events that followed, which were also described by three witnesses who were
in the parking lot, Shenita Howard, Bennett and Cole. Bennett, who was later wounded in the shooting, Howard and
Cole all testified they saw Defendant running to his car and that a large group of the teenagers who had been linger-
ing nearby saw Defendant and ran at him as he reached his vehicle. (T., pp. 85, 132, 174) The Commonwealth
described it as a group of 15 to 20. (T., p. 25) The surveillance video clearly shows Defendant running to his vehicle
and the teenagers converging on Defendant as he reaches his vehicle and struggling with him as he closes or attempts
to close his door. One of those running towards the vehicle was the victim, House. The witnesses further testified that
someone then yelled that Defendant had a gun. (T., pp. 87, 132, 174) At that point, some of the attackers, including
House, can be seen on the video running from Defendant’s vehicle. Within seconds, at least 3 shots were fired by
Defendant, one of which struck House as he was running with his back to Defendant approximately 40 feet away.
(T., pp. 217, 224) The bullet, which was believed by the medical examiner to be a high velocity bullet such as a .44
caliber, struck the back of the victim’s head resulting in his death. (T., pp. 42-45) The medical examiner also testified
that there was no evidence of gunshot residue, soot or stipling which would indicate that House was at close range
when shot. (T., p. 42) Bennett, who was running down Penn Avenue, was shot in his leg, shattering his femur, and arm.
(T., pp. 135-140)

Howard testified that after seeing House shot, she saw Defendant standing or pacing outside his vehicle with a
silver handgun and then he reentered his vehicle and pulled out from the parking lot. (T., pp. 89-91) As Defendant
pulled out of the parking lot Sgt. Henry Singer of the Wilkinsburg Police Department, who received a dispatch about
a disturbance at 12:20 a.m., pulled into the parking lot. As he had been approaching the scene, Sgt. Singer heard 4 or
5 gun shots. (T., p. 50) He identified the video from the surveillance camera which showed Defendant’s vehicle pulling
out as he pulled into the lot. The video then showed Sgt. Singer approaching the victim as he lay in the parking lot.
(T., p. 52) Sgt. Singer testified that he secured the area and later searched for evidence but found no shell casings,
bullets, guns or other physical evidence. (T., p. 53)

The Commonwealth called Officer Rory McLaughlin, a Department of Veterans Affairs police officer, who testified
that at approximately 3:00 a.m. on November 23 he was dispatched to the VA Hospital by emergency room personnel
because Defendant had come to the hospital saying he was involved in an incident in which shots were fired and he
was injured. McLaughlin was dispatched to search Defendant for weapons. (T., p. 192) McLaughlin testified that he
spoke with Defendant and Defendant described being attacked twice, the second time at his car, and that he then left
the scene and he must have “passed out.” (T., p. 194) Defendant did say that shots were fired, however, did not tell
McLaughlin that he had fired a gun that night. (T., p. 194) He also told McLaughlin that he had not called the police,
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but that he needed to call to report the incident. (T., p. 195) McLaughlin found Defendant’s cell phone on him, but no
weapons. (T., p. 195) McLaughlin also testified that video surveillance at the hospital showed that Defendant entered
the hospital at 2:50 a.m. (T., p. 199)

Defendant was subsequently interviewed by Detective Thomas DeFelice of the Allegheny County Police at approx-
imately 4:30 a.m. Detective DeFelice testified that Defendant described the events that night, but stated that “while
he was being attacked he heard three or four gunshots. He was able to kick a male off of him and he made it to his
truck. He put his truck in reverse and drove away.” (T., p. 234) He then said that he blacked out but denied firing a
gun. (T., pp. 234-235) When informed that a gunshot residue test could be performed, Defendant told the Detective
that he was cleaning his gun earlier in the day. (T., p. 236) At trial, Defendant denied owning or possessing any hand-
guns. (T., pp. 293-294)

The Commonwealth called Detective Matthews of the Allegheny County Police who testified that he conducted a
search of Defendant’s house and vehicle, finding some ammunition for handguns, including a .44 caliber cartridge on
the passenger’s side of Defendant’s vehicle, as well as a magazine and a grip for a handgun. However, no handguns
were found. (T., pp. 204-208)

The Commonwealth also called Detective Kinavey of the Allegheny County Police who identified a digital sketch
and measurements made of the scene of the shooting which showed that House was 41 feet, 9 inches from Defendant’s
vehicle when he was shot in the back of the head. (T., pp. 217, 224) He also testified that State Police gun license
records showed that Defendant was not licensed to carry a firearm. (T., p. 218)

At the conclusion of the Commonwealth’s case, a colloquy was conducted with Defendant regarding the fact that
he was not required to testify and Defendant acknowledged that he wished to testify in his defense. (T., pp. 254-255)
Neither at that time, nor at any time prior thereto, did Defendant or his counsel indicate that Defendant was suffer-
ing from any type of disability which affected his ability to participate in or consult with counsel concerning his
defense. Defendant acknowledged that he wished to testify in his defense. (T., pp. 254-255)

Defendant testified that he owned the building where the party took place for 15 years. (T., p. 257) He rented the
room for the party, which was to be for 30 to 40 children between the ages of 11 to 14, and that he asked Edric
McArthur, among others, to help him with the party. (T., p. 258) The party started at 9:00 p.m. Defendant and
McArthur patted down the teenagers for weapons as they entered the party. (T., p. 260) Defendant testified that as the
party was concluding he got into a confrontation with Troy Cole about his gold chain and during the argument, Cole
and three other teenagers jumped him. (T., p. 265) He said his attackers then ran outside and he shut the door. (T., p.
266) However, McArthur went outside to disperse the group and he then saw them beating McArthur so he went
outside to assist McArthur and was attacked again until he and McArthur were able to get back inside. (T., p. 267) He
then waited about 10 to 15 minutes and then went outside to get his truck to get some of the younger children home
and to get medical attention for himself and McArthur. (T., p. 268) As he went to his car, he saw a large group of
teenagers running at him and screaming that they were going to kill him. As he got to his truck they were grabbing,
hitting and pulling him. (T., p. 269) He testified that he didn’t have a gun, but as he struggled, “One of them that was
standing right directly in front of me, he was grabbing to (sic) my sweater. The gun came out of his coat.” (T., p. 269)
At that time he instinctively grabbed for the gun at which time it went off. He described it as a black revolver. (T., p.
271) He then testified that he recalls shooting the gun at least one more time and when he did his attackers, “were just
there, in front, everyone still. It was just a split second.” (T., p. 275) He testified that he thought his life was in danger
but he didn’t try to shoot anyone. (T., p. 276) Defendant testified he then went to a friend’s house and then to the
VA Hospital for what he described as a gash on his head, bruises and contusions to his face and defensive wounds
on his hands, back, and both legs. (T., p. 278) In the attack Defendant also sustained or aggravated a hernia that
required surgery and he subsequently suffered a stroke for which he was in rehabilitation. Defendant testified that
because of the stroke, he had “aphasia”, which affected his speech, thinking, and his ability to read and write.
(T., p. 279)

On cross-examination, Defendant denied seeing the police coming onto the scene as he drove away. (T., p. 283)
Defendant stated that he did not go straight to the hospital because he blacked out. (T., p. 291) He denied the gun was
his or that he owned any handguns. (T., p. 293) He testified that he believed that he dropped the gun used in the shoot-
ing in the parking lot. (T., p. 297) He explained the ammunition in his vehicle as ammunition that was transferred from
one car to another and that may have been his wife’s or someone else’s.

The defense also called Edric McArthur who also testified to the fights and the encounters with the teenagers inside
and outside the building. (T., pp. 308-311) However, McArthur did not see or hear the shooting in the parking lot.
(T., p. 314)

The defense also called Medina El, who had rented the room from Defendant for her child’s 14th birthday party.
(T., p. 326) She confirmed the fact that Defendant and McArthur were beaten up and that the teenagers outside were
threatening and saying “they had guns.” (T., p. 328) She called 911 because of her fear of the crowd outside. She also
believed that Defendant was going to his vehicle to help take some of the younger children home. (T., p. 330)

The defense also called Vlossie Long, Defendant’s friend, who testified that Defendant came to his house about
1:00 to 1:30 a.m. and he appeared to be “a little bit beat up.” (T., p. 337) He said Defendant kept saying that they
“jumped me.” (T., p. 339) He stated that Defendant stayed about 15 minutes and Long told him to go to the hospital.
(T., p. 343)

The defense also presented character testimony through Long and Chris Sullivan, who testified to Defendant’s long
involvement in a boxing program in the area which benefited the young people of the community. (T., p. 355) After
being appropriately instructed, the jury found Defendant guilty of voluntary manslaughter, aggravated assault and
carrying a firearm without a license. This timely appeal followed.
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DISCUSSION
Petitioner filed a PCRA Petition on August 22, 2014 and an Amended PCRA Petition on June 16, 2015. The Commonwealth filed

an Answer to the PCRA Petition on October 29, 2015 and a Supplement to Answer to PCRA Petition on April 8, 2016. Petitioner’s
PCRA Petition and Amended PCRA Petition included Exhibits A through R, which included an expert report regarding the
enhancement and analysis of the surveillance video. It was stipulated prior to the hearing that the expert report would be offered
into evidence without the necessity of the expert testifying. At the PCRA hearing Petitioner presented the testimony of his physi-
cian, Dr. Susan Hoppe; trial counsel, Mr. William Brennan; and, appellate counsel, Wendy Williams. Petitioner did not testify. The
Commonwealth presented the testimony of the prosecutor, Ilan Zur. Petitioner now raises several claims of error in failing to find
that trial and appellate counsel provided Petitioner ineffective assistance of counsel both at trial and on appeal.
In order for Petitioner to be entitled to relief on the basis that trial counsel was ineffective, Petitioner must show by a prepon-

derance of the evidence ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the
truth-determining process that no reliable adjudication of guilt or innocence could have taken place. Commonwealth v. Brady, 741
A.2d. 758, 763 (Pa. Super. 1999) This standard requires Petitioner to show: (1) that the claim is of arguable merit; (2) that counsel
had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of counsel, there is a reasonable
probability that the outcome of the proceedings would have been different, that is, that the petitioner was prejudiced by the alleged
ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is presumed to be effective, however, and
the burden rests with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d 973, 975 (1987),
Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to meet any one of these
three prongs, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990)
Generally, counsel’s assistance is deemed constitutionally effective if he chose a particular course of conduct that had some

reasonable basis designed to effectuate his client’s interests. Where matters of strategy and tactics are concerned, a finding that
a chosen strategy lacked a reasonable basis is not warranted unless it can be concluded that an alternative not chosen offered a
potential for success substantially greater than the course actually pursued. To demonstrate prejudice, the petitioner must show
that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have been
different.” Commonwealth v. King, 618 Pa. 405, 57 A.3d 607, 613 (2012) (quotation, quotation marks, and citation omitted). “ ‘[A]
reasonable probability is a probability that is sufficient to undermine confidence in the outcome of the proceeding.’ ”
Commonwealth v. Spotz, 84 A.3d 294, 311–12 (2014)
Petitioner first claims that appellate counsel was ineffective for failing to argue on appeal that Petitioner was entitled to a new

trial as a result of the June 28, 2011 amendments to the law in Pennsylvania dealing with self defense. On June 28, 2011 Act 10 of
2011 (P.L. 48) was signed into law amending 18 Pa. C.S.A. §505(b) dealing with self defense or the castle doctrine in Pennsylvania.
The amendments to Act 10 were to take effect in 60 days on August 29, 2011. Defendant’s trial was held from December 7 to
December 9, 2011 and his appeal to the Superior Court was filed on March 30, 2011. Appellate counsel filed Petitioner’s Amended
Brief for Appellant in the Superior Court on Feburary 24, 2012. The brief did not address the amendments to §505. Defendant
contends that the amendments to §505, specifically the addition of subsection (b)(2.1) and (2.5), should be applied retroactively
to his case as it was still pending on appeal on the effective dates of the amendments and appellate counsel was ineffective for
failing to raise the issue that the amendments were a basis for a new trial. The Commonwealth argues that the amendments should
not be applied retroactively as the act did not expressly state that it was retroactive.1 In addition, even if they were to be applied
retroactively Petitioner failed to establish prejudice because regardless of the amendments, Petitioner’s use of deadly force under
the circumstances was not reasonable, even if the amendments established that the castle doctrine applied to an actor’s “occupied
vehicle.” Finally, the Commonwealth argues that appellate counsel did challenge the sufficiency and weight of the evidence on
appeal arguing that Petitioner had a reasonable belief that he was in danger of death or serious bodily injury and that the amend-
ments to §505 would not have altered the appellate arguments.
The amendments to the §505, specifically the addition of subsection (b)(2.1) and (2.5), established a presumption that a person

using deadly force had a reasonable belief that deadly force was immediately necessary to protect himself against death or
serious bodily injury if the person against whom the force was used was in the process of unlawfully and forcefully entering,
or had unlawfully and forcefully entered and is present within, a dwelling, residence or occupied vehicle. In addition, the amend-
ments added the presumption that a person who unlawfully and by force enters or attempts to enter an actor’s dwelling, residence
or occupied vehicle or removes or attempts to remove another against that other’s will from the actor’s dwelling, residence or
occupied vehicle is presumed to be doing so with the intent to commit an act resulting in death or serious bodily injury. The
amendments at issue provide as follows:

(a) Use of force justifiable for protection of the person.--The use of force upon or toward another person is justifiable
when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of
unlawful force by such other person on the present occasion.

(2.1) Except as otherwise provided in paragraph (2.2), an actor is presumed to have a reasonable belief that deadly force
is immediately necessary to protect himself against death, serious bodily injury, kidnapping or sexual intercourse
compelled by force or threat if both of the following conditions exist:

(i) The person against whom the force is used is in the process of unlawfully and forcefully entering, or has unlawfully
and forcefully entered and is present within, a dwelling, residence or occupied vehicle; or the person against whom the
force is used is or is attempting to unlawfully and forcefully remove another against that other’s will from the dwelling,
residence or occupied vehicle.
(ii) The actor knows or has reason to believe that the unlawful and forceful entry or act is occurring or has occurred.

(2.5) Unless one of the exceptions under paragraph (2.2) applies, a person who unlawfully and by force enters or attempts
to enter an actor’s dwelling, residence or occupied vehicle or removes or attempts to remove another against that other’s
will from the actor’s dwelling, residence or occupied vehicle is presumed to be doing so with the intent to commit:

(i) an act resulting in death or serious bodily injury; or
(ii) kidnapping or sexual intercourse by force or threat.

18 Pa.C.S.A. § 505 (Emphasis added)
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The Supreme Court addressed the retroactive application of §505(b)(2.1) in Commonwealth v. Childs, 142 A.3d 823 ( 2016). In
Childs the Court considered the question of whether or not Childs was entitled to a castle doctrine jury instruction pursuant to
18 Pa.C.S.A. § 505(b)(2.1), which became effective after Childs was charged with the crimes at issue but prior to his trial on
those charges. The applicable facts and procedural history in Childs are that in November 2011, Childs was tried for murder
and possessing an instrument of crime after he stabbed the victim who was attacking him with a broomstick in Childs’ home.
The victim and Childs were arguing outside Childs’ home. Childs then went inside his house and the victim entered Childs’
home, who was attempting to hold the screen door to the house closed, and hit Childs several times with a broomstick. Childs
grabbed a knife and stabbed the victim once in the chest but he died from the wound and Childs was arrested and charged with
homicide and possessing instruments of crime. At the first trial Childs was convicted of possessing instruments of crime but the
jury deadlocked on the homicide charge. In November 2012, Childs was tried again on the homicide charge. The Supreme Court
noted that:

At both trials, Childs claimed that he acted in self-defense and requested a castle doctrine jury instruction in
conformance with section 505(b)(2.1), providing that there is a presumption that he had a reasonable belief that
deadly force was immediately necessary to protect himself from serious bodily injury or death because he was
attacked inside his residence. N.T., 11/10/2011, at 4–5; N.T., 11/16/2012, at 28–29. In response, the
Commonwealth did not dispute that the facts of the case entitled Childs to a castle doctrine defense, but objected
to Childs’ request on the basis that section 505(b)(2.1) did not become effective until more than a year after
Childs stabbed Victim, and that giving the instruction would be an improper retroactive application of a sub-
stantive law. N.T., 11/10/2011, at 6–7; N.T., 11/16/2012, at 29. The trial court refused Childs’ request at both trials.
On November 16, 2012, Childs was convicted of third-degree murder. He was subsequently sentenced to a term
of sixteen to thirty-two years of imprisonment for the murder conviction and a consecutive term of five years
of probation on the PIC conviction. Commonwealth v. Childs, 142 A.3d 823, 825–26 (Pa. 2016)

On appeal, the Superior Court found that the trial court erroneously concluded that providing the jury instruction would have been
a retroactive application of the applicable law and reversed the judgment of sentence and remanded the case for a new trial.
Commonwealth v. Childs, No. 272 EDA 2013, 2014 WL 10788813, (Pa. Super. Ct. Nov. 10, 2014), aff ’d, 142 A.3d 823 (Pa. 2016) In
reviewing the Superior Court’s opinion, it was noted that the sole question before the Superior Court was whether the trial court
correctly concluded that section 505(b)(2.1) should not be applied retroactively. The issue before the Court was whether the
amendment adding the presumption in 505(b)(2.1) was a procedural or substantive amendment. Noting the Superior Court’s state-
ment that “the law of retroactivity is less than a model of clarity” the Court stated:

The Superior Court began by recognizing that “a statute is impermissibly retroactive if it ‘attaches new legal
consequences to events completed before its enactment. Retroactive application occurs only when the statute
or rule relates back and gives a previous transaction a legal effect different from that which it had under the
law in effect when it transpired.’ ” Commonwealth v. Childs, 272 EDA 2013, 2014 WL 10788813, *7–8 (Pa.Super.
Nov. 10, 2014) (quoting Commonwealth v. Robinson, 7 A.3d 868, 871–72 (Pa.Super.2010)). The Superior Court
further recognized that concerns of impermissible retroactive application arise only where the law at issue
impairs a vested right or contractual obligation. Id. at 8 (citing Commonwealth v. Johnson, 520 Pa. 165, 553 A.2d
897 (1989)).

The Supreme Court noted that although the castle doctrine existed at common law in Pennsylvania since its founding, it was not
codified in Pennsylvania until 1972, with the enactment of 18 Pa.C.S.A. § 505. The Court further stated that §505 codified existing
case law pertaining to self-defense and was intended to set forth in a single rule the law governing the use of defensive force and
that the legislature emphasized that §505 made no substantial change to the existing law. Childs at 829 (Pa. 2016) Regarding the
amendments to §505 enacted in 2011, the Court stated:

This statute remained unchanged until the passage of Act 10 on June 28, 2011. The preamble to Act 10 explains that
its purpose was to strengthen the right of self-defense. See H.B. 40 159th Gen. Assemb., Reg. Sess. (Pa.2011). In so
doing, however, Act 10 did not substantively alter the law regarding the use of deadly force within a residence.
Commonwealth v. Childs, 142 A.3d 823, 829 (Pa. 2016)

In addressing the amendment adding subsection (2.1) the Court stated:

The presumption created by section 505(b)(2.1) codifies the inference between certain basic facts (an unlawful and
forceful entry and knowledge thereof, as described in subsections 505(b)(2.1)(i) and (ii)), and an element of a castle
doctrine defense (a reasonable belief that deadly force is immediately necessary). Both before and after the enact-
ment of section 505(b)(2.1), a finder of fact could make this inference, and section 505(b)(2.1) merely provides the
factfinder with an evidentiary mechanism to assist in evaluating the merits of making this inference based upon the
specific facts presented in the case. We note that the current standard jury instruction directs the jury to “[c]onsider
the realities of the situation faced by the defendant ... when you assess whether the Commonwealth has proved beyond
a reasonable doubt either that [the defendant] did not believe [he] was actually in danger of death or serious bodily
injury ... or that, while [the defendant] did believe that, [that] belief was unreasonable.” Pa.SSJI (Crim) § 9.501A
(2012). Commonwealth v. Childs, 142 A.3d 823, 830–31 (Pa. 2016)

It was noted that the Superior Court concluded that section 505(b)(2.1) did not alter a defendant’s rights concerning claims of self-
defense premised on actions in the home. It reasoned that section 505(b)(2.1) only “addresses a method of enforcing th[e] right of
self-defense” and is therefore procedural. Because there is no prohibition on the retroactive application of a procedural statute,
the Superior Court reasoned, Childs was entitled to a jury instruction regarding the castle doctrine. On that basis, it vacated Childs’
judgment of sentence and remanded for a new trial. The Supreme Court, affirming the Superior Court, found that:

Section 505 (b)(2.1) does not, as the Commonwealth contends, broaden the rights of the accused when asserting a
castle doctrine defense. Commonwealth’s Brief at 14. To the contrary, both before and after the enactment of section
505(b)(2.1), a defendant was justified in using deadly force if he or she was not the initial aggressor and had a
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reasonable belief that such force was necessary to protect against death, serious bodily injury, kidnapping, or sexual
intercourse compelled by force or threat, and a defendant had no duty to retreat when attacked in his or her dwelling.
Likewise, both before and after the enactment of section 505(b)(2.1), the Commonwealth could overcome a claim of
self-defense under the castle doctrine by establishing that the defendant did not actually possess the requisite fear or
that the defendant’s belief was not reasonable. In sum, the section 505(b)(2.1) presumption does not alter either the
elements of a castle doctrine defense or the historical right to use deadly force in one’s home. Instead, it provides an
evidentiary mechanism to aid in the factfinder’s evaluation of the merits of a castle doctrine defense. Commonwealth
v. Childs, 142 A.3d 823, 831–32 (Pa. 2016)

The Court further stated:

Having determined that section 505(b)(2.1) is a procedural statute, the Commonwealth’s remaining arguments are
rendered moot. As a procedural statute, section 505(b)(2.1) applied to litigation pending at the time of its enactment
as well as litigation commenced following its enactment. Estman, 915 A.2d at 1194. Both of Childs’ prosecutions
commenced after the enactment of section 505(b)(2.1), and so Childs was entitled to a jury instruction in conformance
with section 505(b)(2.1). Commonwealth v. Childs, 142 A.3d 823, 835 (Pa. 2016)

It was noted that the Childs was entitled to jury instructions pursuant to 505(b)(2.1) because that section became effective prior
to Childs’ trials. The Court stated:

As section 505(b)(2.1) was effective at the time of Childs’ trials, there is no specter of improper retroactive applica-
tion. The statutory evidentiary presumption was in effect at the time of his trial. Retroactivity concerns would arise
only if a defendant raised self-defense based on the castle doctrine at a trial prior to August 29, 2011 (the effective
date of section 505(b)(2.1)), and then filed a post-trial motion after August 29, 2011, arguing that he was entitled to
section 505(b)(2.1) jury instruction at his trial. That is not the case here. Commonwealth v. Childs, 142 A.3d 823, 833
(Pa. 2016)

Based on the foregoing holding in Childs, Petitioner is not entitled to relief on his claim that counsel was ineffective for failing
to raise and argue the amendments to §505(b) on appeal. The Court determined that a jury charge regarding the presumption
created in 505(b)(2.1) would only be retroactive to a case in which a defendant raised a claim of self defense based on the castle
doctrine in a trial occurring prior the effective date of the act, that is August 29, 2011. As Petitioner’s trial commenced on
December 7, 2010 and the jury returned its verdict on December 9, 2010 Defendant was not entitled to instructions based on the
amendments to §505(b). Furthermore, to the extent that Petitioner argues that he was entitled to an instruction based on the
expansion of the castle doctrine to specifically include an “occupied vehicle,” it would appear that this provision constitutes a
substantive amendment which, pursuant to the holding in Childs, would not be applied retroactively. 

At the PCRA hearing appellate counsel acknowledged that she did not raise or argue the amendments to §505(b) on appeal
stating that:

My reading of the statute and my understanding of the application of the statute was that although it codified the
common law as to the Castle Doctrine which may apply to people in Mr. Scott’s situation, that the statute itself
was not retroactive and could not be applied retroactive because it was not expressly written into the statute that
it had retroactive application. (T, p. 70)

Based on the decision in Childs, Petitioner was not entitled to a new trial based on the retroactive application of the amendments
to §505(b) to Petitioner’s trial held in December 2010. Counsel will not be deemed ineffective for failing to raise a meritless claim.
Commonwealth v. Tilley, 566 Pa. 312, 780 A.2d 649 (2001).
The Commonwealth also argues that even if the amendments were applicable, Petitioner has failed to demonstrate prejudice

because the “underlying issue-that Petitioner reasonably believed that he needed to fire his gun in order to avoid death or serious
bodily harm” is not affected by the amendments. The Commonwealth argues that appellate counsel challenged the sufficiency and
weight of the evidence on appeal specifically arguing that Petitioner had a reasonable belief that he was in danger of death or
serious bodily injury at the time that he fired the shots. The Commonwealth further argues that the Superior Court found that there
was sufficient basis for the jury to reject Petitioner’s self-defense claim and the amendment to §505(b) do not alter or affect this
conclusion. As noted by the Supreme Court in Childs:

The presumption created by section 505(b)(2.1) codifies the inference between certain basic facts (an unlawful and
forceful entry and knowledge thereof, as described in subsections 505(b)(2.1)(i) and (ii)), and an element of a
castle doctrine defense (a reasonable belief that deadly force is immediately necessary). Both before and after the
enactment of section 505(b)(2.1), a finder of fact could make this inference, and section 505(b)(2.1) merely
provides the factfinder with an evidentiary mechanism to assist in evaluating the merits of making this inference
based upon the specific facts presented in the case. Commonwealth v. Childs, 142 A.3d 823, 830–31 (2016)
(Emphasis added) 

In this case the Commonwealth conceded that at the time Petitioner was attacked he had a reasonable belief that he was in fear
of his life. (T., p. 25) Therefore, the issue of the presumption in the amendments to §505 were not at issue. Consequently, Petitioner
has failed to establish prejudice.
Petitioner’s second allegation of error is that the Court erred in denying his motion for discovery to obtain the medical records

of William Bennett which were no longer available because the Commonwealth lost its file and could not produce the records and
trial counsel did not have a copy of the records in his file. In his motion Petitioner alleged that counsel was ineffective for failing
to pursue the possibility that Bennett was injured as a result of shots fired from another gun other than that fired by Petitioner.
Petitioner argued that there was certain evidence that tended to establish that Bennett’s wounds were not consistent with being
shot by a gun fired by Petitioner and that he should have been permitted to obtain Bennett’s records leave the belief that there may
be information in the records that might buttress his theory of other shooters. Petitioner further asserts that his motion for
discovery to obtain Bennett’s medical records directly from the hospital should have been granted as there were exceptional
circumstances to permit the discovery pursuant to Pa.R.Crim.P. 902(E) which provides:
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(E) Requests for Discovery

(1) Except as provided in paragraph (E)(2), no discovery shall be permitted at any stage of the proceedings, except upon
leave of court after a showing of exceptional circumstances. Pa. R. Crim. P. 902(E)(2)

Petitioner asserts that there is evidence that supports his theory and warranted the requested discovery. The first is that a
supplemental police report of Patrolman Gilbert Stubbs of the Wilkinsburg Police Department indicates that he arrived on scene
at 00:23 and was asked by Sergeant Singer to attend to Bennett. Stubbs describes encountering Bennett laying on the sidewalk
“directly across the street from the parking lot area” and that Bennett indicated he had been shot and that he was “found to have
a small puncture wound just above his right knee with another to the inside of his left wrist.” (PCRA Petition, Exhibit “F”)
Petitioner contends that the fact that Stubbs describes Bennett’s wound as a “small puncture wound” contradicts the
Commonwealth’s theory that Petitioner used a large caliber handgun, such as a .44 Magnum. However, while the Commonwealth
argued the gun was a .44 Magnum, the gun, which Petitioner testified he wrestled from one of his attackers and then dropped in
the parking lot after he shot it, was never recovered. 
During trial the Commonwealth called Detective Matthews of the Allegheny County Police who testified that he conducted a

search of Petitioner’s house and vehicle and found some ammunition for handguns, including .44 Magnum cartridges in the
Petitioner’s house and vehicle, as well as a magazine and a grips for handguns. In addition, the medical examiner testified that
House’s fatal wound was consistent with a .44 Magnum bullet. (See Commonwealth Exhibit 1 which demonstrates a small
puncture wound to the back of House’s head.) The fact that Patrolman Stubbs characterized one of Bennett’s wounds as a small
puncture wound is of little significance and does not support the theory that someone else shot Bennett. The evidence was used
to contradict Petitioner’s assertion that he did not own any handguns. (T., pp. 204-208) 
Petitioner next contends that Bennett was on Penn Avenue and not in the direction of the two muzzle flashes from Petitioner’s

gun and Bennett was not, as the other victim was, specifically identified in the video. As noted above, Patrolman Stubbs described
Bennett as being found on the sidewalk directly across the street from the parking lot and there is no evidence that Bennett was
so far beyond the range of Petitioner’s gun fire that he could not possibly have been struck when Petitioner fired the gun. In
addition, the fact that Bennett may have not been in the line of fire of the two muzzle flashes from Petitioner’s gun actually
captured on the video does not preclude the fact that there may have been other shots fired by Petitioner that simply were not
captured on the video. As will be discussed in more detail herein, Petitioner’s video expert, Lars Daniel, concludes after
analyzing the video that: 

There are two apparent muzzle flashes in the video at the fifth frame at 00:19:38 and the first frame of 00:19:39. With
the low framerate of the recording, the only thing that can be determined from the video is that two shots were fired
by the defendant. It cannot be determined if additional shots were fired by the defendant, or if shots were fired by
another person and those muzzle flashes were obscured via the environment, outside the lense (sic) of the camera, or
not captured by the camera due to the low frame rate. (June 10, 2015 Video Forensics Report, Amended PCRA
Petition, Exhibit “Q,” p. 2) (Emphasis added)

There is no support in the video for the theory that some else was firing a gun. In fact, the analysis of the video includes the
possibility that Petitioner fired all the shots that were heard by the witnesses. Petitioner’s contention that there were one or more
other persons firing a gun at the time that Bennett was shot is speculation. 
At the PCRA hearing trial counsel testified that he had reviewed Bennett’s medical records and did not see anything that was

relevant to the issue of ballistics or which would cause him to believe that there were ballistic issues. Counsel testified:

I know I had reviewed the medical records of Mr. Bennett. I recall that the Commonwealth offered to give me a copy
of those, and the file at that point was so copious I chose not to. I reviewed them twice. As I read them, I don’t recall
any evidence as to what the ballistics were as far as entry and exit. I don’t believe there was any opinion as to what
form of handgun would have caused the damage that resulted in a broken femur to the victim. I believe he was also
shot in the arm. (T., pp. 25-26)

As stated in Commonwealth v. Reid, 99 A.3d 470 (2014):

A showing of good cause requires more than a generic demand for potentially exculpatory evidence; rather, discovery
requests in the PCRA setting must be accompanied by an explanation why the exculpatory information was unavail-
able to prior counsel and must identify specific documents or items that were not disclosed pretrial or during trial
proceedings. Commonwealth v. Carson, 590 Pa. 501, 913 A.2d 220, 261 (2006) (“a PCRA petitioner is not entitled to
discovery where he has not shown the existence of requested documents, … as speculation that requested documents
will uncover exculpatory evidence does not satisfy the requirements of Rule 902(E)(2)”). Commonwealth v. Reid, 99
A.3d 470, 498 (2014)

This is not a case in which it is alleged that the Commonwealth failed to produce relevant records or documents prior to trial or
that trial counsel did not even conduct an examination of the records. Here trial counsel reviewed the records and determined that
the records did not provide any evidence that was relevant to the case. Petitioner’s claim that the medical records may develop
evidence on the issue of causation of Bennett’s injuries is speculative and did not warrant discovery pursuant to Pa.R.Crim.P.
902(E), therefore, and the motion for discovery was appropriately denied.
Petitioner next alleges that trial counsel was ineffective in three respects related to the surveillance video. Petitioner first

contends that counsel was ineffective in failing to object to hearsay and expert testimony by Detective Kinavey explaining how the
video recorded, or did not record, certain events with particular reference to the muzzle flashes. Petitioner cites the following trial
testimony of Detective Kinavey:

Q. Did you hear witnesses indicate there were between four and five gunshots?

A. I did, yes.

Q. Did you review the video and still images?

A. I did.
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Q. How many muzzle flashes were you able to identify with certainty?

A. Two.

Q. And based on your understanding of how these surveillance cameras work, is there any possible explanation as to
why they didn’t capture perhaps all of the muzzle flashes, all of the gunshots?

A. Yes. It was explained to me.

Q. And what was that?

A. The explanation given to me was that the way the video captures is it’s not like a video camera that you would have
at home where it captures every event. It captures different images. Like, you might see a person take a step. Then he
might be two steps ahead.

Even on the motion sensor, it just doesn’t have the pixels to capture each individual frame of each individual event.
So you may lose like a millisecond of each event due to the complexity of the surveillance video as well as the video being
- I guess what they indicates was it’s a large file. So they try. That’s why they have it on motion sensor as well as collect-
ing the individual different frames. (T., pp. 225-226)

Petitioner contends that counsel was ineffective in failing to object to this testimony because that the explanation as to how
the video records or captures the movement on the video is expert testimony that Detective Kinavey was not qualified to give. In
addition, as Detective Kinavey stated, the information he was testifying to was “explained” to him and his testimony was clearly
hearsay. Petitioner argues that counsel was ineffective in failing to object to Detective Kinavey’s testimony and it was “clearly
prejudicial given counsel’s intention to argue to the jury the likely presence of shooters other than Petitioner.” (Memorandum in
Support of Amended Petition for Post Conviction Collateral Relief, p. 27) 
A review of all of the trial testimony concerning the video indicates that these technical aspects of the videos were never in

dispute and trial counsel testified at the PCRA hearing that he made the decision not to object to Kinavey’s testimony for that
reason. At the PCRA hearing counsel testified:

Well, number one, it was, there’s no doubt about it. I chose not to object at that time. I had viewed the tape multiple
times. I had discussed the tapes with County Police. I had discussed the tapes with the prosecutor involved in that
case, and what was being said is of course what I was told during the frequent times that I saw those tapes. I knew
what was going to be said. It seemed to be useless to bring in at that point in time an expert to testify to what the
detective was actually going to say. So, once again, was it hearsay, yes, and I chose not to object to it. (T., p. 20)
(Emphasis added)

Regarding the question of whether or not Detective Kinavey’s testimony was harmful or prejudicial, trial counsel testified:

Q. Did you consider Detective Kinavey’s testimony on this point to be harmful, that there were four or five gunshots but
the video only showed two of them?

A. Frankly, no. My position was that indeed the defendant I knew was going to take the witness stand, and he had said
at all times, and had said on the witness stand, there were two shots fired. Obviously we had three to four witnesses
testifying hearing somewhere in the range of four to five shots fired. Having seen the tape, we know indeed two gunshot
flashes were seen which meant what happened to the other three which was not shown by that tape. In essence the
argument would have been that those gunshots may have been by the victims or friends of the victims or whatever else,
so I did not see that as per se harmful. (T., pp. 20-21)

On cross examination of Detective Kinavey at trial, trial counsel established that based on his description of the manner in which
the video was recorded that, in fact, there could have been two or three shots fired before the muzzle flashes attributed to Petitioner
and that it could not be ascertained “scientifically” the order of any shots that the various witnesses, including Petitioner, testified
they heard. Regarding the number of shots, trial counsel testified at the PCRA hearing that: 

“I recall the detective being on the witness stand and asking him very, very specifically if there was any scientific way
one can determine if my client fired any more than two shots, and his answer was no.” (T., p. 24)

Counsel also pointed out that:

“I outlined to the jury witnesses who claimed that these youth were yelling outside: we have guns, plural, we have
guns. I emphasized the fact that five shots are heard and only two arguably can be attributed to my client, . . . ”
(T. p. 25)

In fact, Kinavey’s testimony could be used to buttress and confirm Petitioner’s testimony that he heard gun fire before the gun that
he wrestled from one of his assailants at his vehicle discharged the first time. (T., p. 271) 

The video expert, Lars Daniel, who analyzed the videos and issued a report attached as Exhibit “Q” to the Amended PCRA
Petition, confirms Kinavey’s testimony. Kinavey’s statement that all gun flashes might not be captured on the video due to the
manner in which the cameras captured the video was also confirmed by Daniel, who explained it in terms of “low frame rate.”
Mr. Daniels explains in his report that upon examining the video he:

. . . [f]ound it to have a frame rate of 6.5 frames per second, or FPF. For a video to be considered live motion (mean-
ing that the video was smooth, not choppy or flickering) the standard is 30 frames per second. (Amended PCRA
Petition, Exhibit “Q”, p. 1)

Mr. Daniel also states in his report:

I reviewed pages 221 through 227 of the court transcript, which contains a portion of the testimony of Detective
Kinavey. On page 221, Detective Kinavey gives the explanation of why there is a gap of approximately 30 seconds
between the video files that were produced from the video surveillance systems by Save A Lot. As a point of clarifi-
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cation, it is important to note that the “missing” 30 seconds is only between the two files containing the entirety of the
exported video footage. This “missing” video in no way impacts the footage of the actual incident and is not related
to the explanation of frame rate provided by Detective Kinavey beginning on page 226. (Amended PCRA Petition,
Exhibit “Q”, p. 6) (Emphasis added)

In fact, Detective Kinavey’s explanation that it is not like a “video camera that you have at home where it captures every event”
and that it “does not have the pixels to capture each individual frame of each individual event” is simply a less technical explana-
tion of the same conclusions reached by Petitioner’s expert. 
Counsel testified that he made the decision not to object to Detective Kinavey’s testimony because there was “no doubt about

it” and there is nothing in the record to support the present claim that the failure to object was prejudicial because it affected
counsel’s ability to argue to the jury the likely presence of shooters other than Petitioner. Therefore, to the extent the testimony
was either hearsay or expert testimony, counsel had a reasonable basis for his strategy and he was not ineffective in following that
course. Commonwealth v. Williams, 899 A.2d 1060, 1063–64 (2006)
Petitioner next contends that counsel was ineffective for failing to have the videos professionally enhanced and analyzed

and expert testimony presented regarding that analysis which would have lead the jury to reach a different verdict. However,
upon review of the report and after careful review of the both the video of the shooting presented at trial and the enhanced
video, there are no significant or meaningful differences in the videos. The enhanced video is, in fact, somewhat brighter in
areas where there is more illumination, that is in the foreground directly under the street lights and in the background from
signs or lights on or near Penn Avenue. In addition, while Petitioner’s shirt is brighter as he is seen approaching and entering
his vehicle, the figures seen rushing toward his vehicle are not significantly clearer or brighter and the events for several
seconds at or around the vehicle are not significantly enhanced. Based on the review of the enhanced video and its analysis,
there is no reasonable probability that the outcome of the trial would have been any different if the proffered expert testimony
and video had been presented at trial. 

Mr. Daniel indicates in his report that:
I was asked to determine the amount of time between the change of direction of the crowd approaching the defen-
dant’s vehicle and the first muzzle flash. I was also asked to examine the video as it relates to the number of alleged
muzzle flashes and if muzzle flashes could have been ‘missed’ in the recording due to the frame rate of the video.
(Amended PCRA Petition, Exhibit “Q”, p. 1)

Addressing the issue of the time between the reversal of the crowd and the muzzle flash, Mr. Daniel concludes that:
At the sixth frame of 00:19:36 the victim turned and begins to change direction, occurring before the crowd chang-
ing direction; the crowd then begins to change direction at the fifth frame of 00:19:37. At the fifth frame of 00:19:38
the first muzzle flash can be seen. The second muzzle flash follows three frames after the first, or approximately
.4 seconds after the first muzzle flash on the first frame of 00:19:39. (Emphasis added)

Mr. Daniel reaches the conclusion that the time between the change of direction of the crowd and the first muzzle flash is one
second. However, he also concludes that the victim changes direction before the crowd changes direction, that is, the victim
changes direction at 00:19:36 and is shot at 00:19:38.
Petitioner claims that counsel was ineffective in failing to present expert testimony regarding the video because it would have

established conclusively the short time that Petitioner had to actually perceive that the “crowd” was retreating, that is one second,
and the time that the first muzzle flash occurred. Petitioner asserts that this analysis could have been used to counter the
argument of the prosecutor that the time was 2 or 3 seconds. In his opening statement the prosecutor suggested to the jury that
upon seeing the video that “When fires that first shot, as you can see in the video, at least two, closer to three seconds have now
passed. Three full seconds have passed since these kids are now retreating, and that is the crux of this, that they are, in fact,
retreating.” (T., pp. 26-27) Petitioner contends that trial counsel improperly accepted this statement and did not attempt to refute
it. This statement of the time between the crowd retreating and the first shot was not repeated in the Commonwealth’s testimony
or by the prosecutor in closing. However, Petitioner’s trial counsel did refer to it in his closing by stating that the Commonwealth’s
argument that the mob was fleeing for “two or three” seconds was not all that the jury should consider in assessing the circum-
stances that lead Petitioner to believe that he had a reasonable belief that his life was in danger. Counsel, rather than conceding
that only “two or three” seconds was the time involved that the jury should consider, was in fact arguing that the jury should
consider the events of the entire night. Counsel stated, in quoting the Court’s charge to be given on self defense,

“Now my point is simply this: What this paragraph tells you, it’s context. It wasn’t that second at the car. It was the
evening of the assault after assault after assault. it was the beating on the door say “We got guns.” It was the assault
outside the door. It was at the car itself.” (T., p. 430) (Emphasis added)

In fact, this argument was consistent with Petitioner’s testimony and the argument that Petitioner was not even aware that the
crowd was fleeing. (T., p. 431) At the PCRA hearing trial counsel testified as follows :

Q. Well, did you think therefore it might be useful to have an expert to tell you exactly how long the period of time was,
whether it was one second or three second?

A. I did not retain one, sir, and I did not think in terms of that.

Q. Okay. You argued to the jury that he was in fear of his life. The DA agreed he was in fear of his life. Isn’t time to think
or retreat a critical element there?

A. Certainly the lapse of time would be a factor in this case, there’s no doubt about it.

Q. So you felt comfortable -- maybe I’m beating a dead horse here -- you felt comfortable with you just eyeballing it?

A. I thought that when one looks at the tape -- and of course, as you’re aware, in this case the jury had the tape as well
with them in the jury room. When one looked at the tape still by still, it would appear to me that -- it appeared to be a
very, very fast action. Now, what is defined by fast action. Again, according to the defendant in the case, he indicates at
the time between shot one and shot two was a split second. That was his term. (T., p. 27)
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Trial counsel further testified that he viewed the videos repeatedly and he was concerned that if the video were enhanced that it
could be harmful to the Petitioner as it was conceded by the Commonwealth that Petitioner was being attacked and was in fear for
his life. Counsel testified that the video did not show the gun in the Petitioner’s hand and if an enhancement had been done, it could
have shown him pointing the gun. Counsel testified that the testimony of Petitioner was that although he fired the gun, he never
aimed it. If the enhancement showed him aiming the gun at the crowd as they were running away, it could be potentially harmful
to the Petitioner. (T., p. 22) 
The proffered expert testimony establishes that there was one second from when the crowd began retreating and the first

muzzle flash, however, it is unclear how the expert determines exactly when the “crowd” began “retreating” because the move-
ments of the individuals, especially those in close proximity to the vehicle, even in the enhanced video, are less than clear. The
expert also concludes that there were two seconds between when House, who did not reach the vehicle, began retreating and the
first muzzle flash. Petitioner contends that if the jury would have been told that there was only one second for Petitioner to
perceive that the crowd was retreating, as opposed to two seconds, that there is a reasonable probability that the result would have
been different. However, this argument fails because it does not take into account all of the evidence that supports the
Commonwealth’s contention that, whether it was one second or two seconds, Petitioner, absent a credible explanation, had to have
perceived that the crowd was running away. The timing of the retreating crowd and the victim as described by the expert was not
so significantly different from that which could be perceived by the jury by viewing the video and does not lead to the conclusion
that the expert testimony would have affected the outcome of the trial. There was nothing in the expert report regarding the
analysis of the videos or the enhanced video itself which establishes that Petitioner was prejudiced by any alleged ineffectiveness
of counsel in failing to present expert testimony regarding the videos and this claim was appropriately denied.
Petitioner next claims that counsel was ineffective in failing to show the jury the video at full speed instead of half speed.

Petitioner argues that by not playing it a full speed it allowed the Commonwealth to “artificially increase the apparent time lapse,
exaggerating the time within which Petitioner was being asked to switch over from legitimate fear for his life when being rushed
by the mob. . .” (PCRA Petition, p. 25) However, trial counsel testified as follows:

Q. Is there any reason why you didn’t have it played for the jury at full speed?

A. Well, there are certain factors that help the defense by playing it at half speed. When you looked at it at full speed -
- I’m sorry, at full speed it is somewhat of a blur. When you look at it at half speed, you basically see this gang of youth
come over a hillside, it would seems to swarm this gentlemen’s car, to jump on the car. They were on the roof, they were
on the hood, they were on the windshield, and of course part of the defense in this case, the major part was the fear he
was in at the time, and I think showing it at half speed was able to capture that as opposed to full speed it would not.

Q. So you don’t think showing it at full speed would have shown the full fear and confusion of the incident?

A. I don’t believe so, no. (T., p.  )

Counsel, after having reviewed the video numerous time prior to trial, made a reasonable strategic decision that it was better to
show the video at half speed. A review of the video at both half speed and full speed demonstrates that not only does playing the
video at half speed prolong the time that it shows the crowd rushing the vehicle, it prolongs the time that the crowd is seen engag-
ing with Petitioner at his vehicle. Petitioner testified to what he perceived as a prolonged struggle with some in the crowd punch-
ing and pulling him from the vehicle, which occurred from when he first reached the vehicle until they began retreating. From a
review of the video, it appears that the crowd reaches his vehicle door at 00:19:30 and begins retreating no later than 00:19:37, as
described in the expert report. At half speed the period of the attack appears longer than when viewed at full speed. Therefore,
while there may be countervailing arguments as to whether the video should have been shown to the jury at full speed or half
speed, trial counsel’s strategy to show it at half speed was reasonable and he was not ineffective in doing so.2

Petitioner next asserts that the court erred in finding that trial counsel was not ineffective for failing to show the jury the avail-
able surveillance video clips showing mass movements of the crowd of teenagers rushing towards and away from the entranceway
to the party premises and for not presenting evidence corroborating the 911 calls made by Petitioner and Medina El, a defense
witness, prior to the shooting. As to the surveillance videos, Petitioner presented with his Amended PCRA Petition videos obtained
in discovery showing the events outside the entrance to the party room. Petitioner claims counsel was ineffective for failing to show
the jury the surveillance video because it would have corroborated the fact that the Petitioner, as well as others in the party room,
had a reasonable fear of the crowd. However, there was no significant dispute in this case that there was a large group of teenagers
outside the door of the party room and that there were altercations that took place. Petitioner acknowledges in his Petition that,
“these clips clearly tended to corroborate the assaults upon the door and upon Mr. McArthur testified to by the Defendant’s
witnesses, as well as by the Commonwealth’s witness, Troy Cole.” Mr. Cole testified at length concerning the altercations that took
place both inside the building and outside stating:

A. It seemed like the crowd was start closing in on him.

Q. Okay.

A. And then once he start smacking the chairs together, the crowd, they start, like, backing up. And then somebody
threw a crate. I didn’t quite see who threw it, but they threw a crate and hit him. Then the crowd attacked the security
guard. That’s when Mr. Scott came out.

Q. Okay. So a crate? Are you talking like - - 

A. Like a milk carton crate.

Q. Like a plastic crate? You didn’t see who threw it, but he got hit?

A. Yes.

Q. And then the crowd jumped him?

A. The crowd started attacking him, took the chair off of him and started hitting him with them. Mr. Scott came out,
and they did the same to him.
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Q. How many kids are we talking about?

A. A lot of kids. Like, I can’t even remember. I know a lot of kids, more than the people that’s in here. (T., p. 169)
(Emphasis added)

In addition, Edric McArthur, Medina El and Petitioner also testified as to these events and the Commonwealth never disputed that
these events took place. Trial Counsel testified that he did not show the videos because they were cumulative, stating: 

The only thing I can say with hindsight is that it was cumulative. We had a number of witnesses there, Miss El, and
all the way through. As far as this mass crowd of youth banging on the door saying words to the effect “we have guns”,
we have witnesses who place that one poor man outside and being attacked by fifteen youth at one time. Again, I was
aware of the fact that on cross or whatever else there was no challenge to what had happened at scene one. Now,
arguably if I had played the tape of the youth going toward that door in scene one would that have enhanced that sense
of fear? Possibly. (T., pp. 35-36)

Clearly the evidence suggested by Petitioner was cumulative and counsel was not ineffective for failing to present cumulative
evidence. A defendant is not prejudiced by the failure of counsel to present merely cumulative evidence. Commonwealth v. Spotz,
896 A.2d 1191, 1229 (2006)

Petitioner also argues that counsel was ineffective because he “left uncorroborated and therefore opened to disbelief the
testimony by Petitioner and Mr. McArthur that they had twice called 911 for assistance and by Medina El that she had called 911,
as well.” Medina El testified as follows:

Q. Did you see the assault on Mr. Scott inside that room?

A. Yes. They started hitting him with chairs. They were, like, all surrounding him hitting him with chairs when they
were trying to get them out the door, get them out the door. The broke tables. It was just very chaotic. Once they got them
outside of the building where the party was, hey start kicking on the doors, kicking, screaming they had guns.

I actually called 911 from my phone, and I told the operator that they were acting crazy on the other side of the door
because we couldn’t get out. We couldn’t get out of the place. They were still kicking on the door, screaming they had guns,
all types of stuff. “Open this f ’ing door.”

They were just cussing, and a lot of children that were inside of the party were just scared, terrified. They were
crying. We were trying to contain the children, and that’s all I could think of was to call 911. (T., pp. 328-329) (Emphasis
added)

Trial counsel also testified that evidence to corroborate that calls were made to 911 was not offered because the fact that the calls
were made was undisputed and such evidence would have been cumulative.3 Counsel testified:

Q. Did you present the testimony that there were prior calls to the Wilkinsburg Police?

A. The testimony came from the client, the defendant on the witness stand. We called a Miss El. Miss El indicated that
she had made two telephone calls to Wilkinsburg -- she made two 911 calls, and she was asked at the scene if she knew
specifically if the defendant made calls. She said she did not know. The defendant took the witness stand and said I believe
he made two calls.

Q. Did you attempt to get 911 recordings or evidence that he had actually made calls to the police?

A. I did not.

Q. And why not?

A. Because it was basically unrebutted in this case. The incident -- I used the term crime scene one of what happened
in that so-called party room, party room outside of that, and the witnesses put on, including one of the defense witnesses,
I believe a Mr. Troy Coles, basically was unrebutted as to what specifically happened in that area, outside of that area.
And as far as I remember, it was not even challenged by the Commonwealth in this case, so I felt no need to corroborate
the issue of the telephone calls.

We had two witnesses. Miss El was excellent, and there was no challenge to the fact that she made those calls. (T., pp. 30-31)

Petitioner contends that corroboration of the above referenced evidence was important to establish the fact that Petitioner was in
fear of his life at the time of the shooting. However, this issue was never in dispute. In fact, the prosecutor conceded this point in
his opening statement saying:

They rushed him as he was entering his car. He made it into the car. All the kids are right on the car, and you can make
that out on the video. At that point, like I said to you, I’m not going to argue to you to the contrary. He was in certain
fear for his life at that point, and that is clear and not contradicted. (T., p. 25) (Emphasis added)

Counsel was, therefore, not ineffective in failing to present evidence to corroborate the undisputed testimony regarding the events
outside the party room and the 911 calls and this claim is meritless.
Petitioner next contends that trial counsel was ineffective for failing to aggressively impeach the Commonwealth’s witness,

Shenita Howard, and for refusing a jury charge which would have singled her out as a witness who made prior inconsistent state-
ments. Specifically, Petitioner argues that Ms. Howard was the witness relied upon by the Commonwealth to establish that
Petitioner was drunk and unruly throughout the party, the aggressor in the fighting that subsequently ensued and that he acted
inappropriately towards certain girls. Petitioner also contends that it was Howard who changed her story from interview to
interview and who most radically contradicted the objective facts as recorded by the surveillance video.
The Commonwealth argues that trial counsel did effectively cross-examine Howard regarding inconsistencies between her trial

testimony, statements to the police and her testimony at the preliminary hearing. A review of Howard’s direct and cross examina-
tion demonstrates that trial counsel effectively crossed examined Howard by having her admit that she smoked marijuana with
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her uncle, the victim House, a couple hours before the party, (T., p. 95); that she gave statements that were inconsistent with Troy
Coles regarding the attack on McArthur, (T., p. 102); that she attended a “good number” of parties in the past where there are pat
downs for weapons, (T., p. 97); that Petitioner may have misinterpreted some of the dancing that party goers were engaged in as
fights, (T, p. 99); that another female adult at the party thought there was a fight going on at the party, (T., p. 100); and, that her
testimony at the preliminary hearing regarding the number of shots she heard was inconsistent with her trial testimony. (T., p. 114)
In addition, by questioning Howard concerning her recollections and observations, which were directly contradicted by the video
evidence, trial counsel clearly created doubts about Howard’s credibility. In his closing argument, trial counsel not only argued
that Howard was biased and gave inconsistent and incredible testimony but also suggested that her testimony was of little
significance. (T., pp. 398-399) Therefore, counsel was not ineffective in failing cross examine Howard.

Petitioner next contends that trial counsel was ineffective for consenting to the Commonwealth’s request that the instruction
regarding inconsistent statements not “single out” Howard. (T., p. 359) At the PCRA hearing counsel testified:

I know that the Court had offered to direct it very specifically to Miss Howard, and perhaps I should have joined in
on that, it made sense, but at the same time I am not sure that there was any damage done as a result. (T., p. 61)

The jury received an instruction regarding prior inconsistent statements of a witness and that it could consider those inconsistent
statements in assessing the credibility and the weight of the testimony. (T., p. 481) In light of the instructions to the jury and the
inconsistencies in Howard’s testimony that were developed on cross examination, Petitioner has failed to prove that the failure to
single out Howard during the jury charge was prejudicial.
Petitioner next contends that counsel was ineffective in failing to submit a motion in limine objecting to the prosecution’s use

of crimen falsi convictions against a defense witness, Edric McArthur, when those convictions were stale pursuant to Pa.R.E.
609(b) which provides:

(a) In General. For the purpose of attacking the credibility of any witness, evidence that the witness has been
convicted of a crime, whether by verdict or by plea of guilty or nolo contendere, must be admitted if it involved
dishonesty or false statement.

(b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed
since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is
admissible only if:

(1) its probative value substantially outweighs its prejudicial effect; and

(2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair
opportunity to contest its use. Pa.R.E. 609

A review of McArthur’s testimony shows that it dealt primarily with the events and altercations that took place in the party
room and outside in the alley as the teenagers were leaving. (T., pp. 304-314) As noted above, there was no substantial or dispute
concerning those facts, which were also testified to by other defense witnesses and a Commonwealth witness. McArthur also
testified that as he was locking up the room after the event he did not hear any shots in the parking lot, did not witness the events
in the parking lot and did not see Petitioner that night after he left to get in his car. (T., pp. 321-322) At the conclusion of his
testimony, the prosecutor cross-examined McArthur with respect to his conviction and sentence of 5 to 10 years for robbery and a
guilty plea to receiving stolen property for which he received 5 years probation. (T., p. 323) Trial counsel testified that it was a
mistake not to challenge the use of the convictions in McArthur’s cross examination. (T., pp. 41-42) In addition, the Commonwealth
concedes the convictions were stale pursuant to 609(b), however, argues that when considered in the context of the totality of the
evidence presented at trial, the error does not undermine confidence in the verdict.
Petitioner contends that he was relying upon McArthur’s testimony to vouch for Petitioner’s sobriety and reasonable behavior

during the early events of the evening and to corroborate Petitioner’s and Ms. El’s description of the out of control mob which was
gathered outside the party premises once the teenagers had been asked to exit. However, as noted above, there were both
Commonwealth and defense witnesses that testified concerning those events which were the subject of McArthur’s testimony and
it is clear that McArthur’s testimony was cumulative. Although counsel was ineffective in failing to object to the use of the stale
convictions to impeach McArthur, Petitioner has failed to prove any prejudice and this claim is meritless.
Petitioner next contends that it was error to find that trial counsel was not ineffective for failing to present facts showing that

Petitioner’s ability to perceive what was happening at the time of the incident were adversely affected by his physical condition.
Petitioner attached as Exhibit “K” to his PCRA Petitioner’s medical records from the Veterans Administration hospital for his
treatment on November 23, 2008. Petitioner attaches a radiology report of November 23, 2008 from a CT scan of his head which
Petitioner indicates documents that he was suffering from “frontoparietal soft tissue swelling on the left side corresponding to area
of injury without fracture or contusion.” In addition there is a progress note that notes a small abrasion under the left eye and a
½ cm. curvilinear laceration on the mid-forehead which was described as being “superficial.” The records indicate that he had a
chief complaint “getting assaulted tonight, laceration to the left forehead, under left eye, reported loss of consciousness, hematoma
left side of the forehead.” While these records do document some of the injuries that Petitioner suffered, these injuries do not
appear to be significant and there are portions of the record that are arguably harmful to Petitioner as it pertains to his injuries
and physical condition. For example the records note that he is “alert and oriented,” that his nose is “not swollen,” that the lacer-
ation is “dermal only,” and the laceration is “superficial.” The records do not document any significant treatment and there is no
indication that he required any stitches or bandages to the head laceration. In addition, there are portions of the records that
contradict Petitioner’s trial testimony regarding the incident itself, such as his statement that during the attack at his vehicle,
“He states he was hit in the head and fell to the ground, losing consciousness briefly. He then woke up and drove himself here to
the ECC to be seen.” (Exhibit “K” - Progress Notes) This statement is contradicted by the video that does not show Petitioner being
knocked to the ground or suffering any period of unconsciousness nor does it account for the period of time that he went to his
friend’s house after the shooting.
There is little in the records from the Veterans Administration Hospital that support the contention that Petitioner would not

have been able to perceive what was occurring during the incident. Importantly, although Petitioner testified that he had sustained
some injuries during the altercation in the party room with Cole, Petitioner never testified that he was bleeding or suffered any
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other injury that affected his ability to perceive what was occurring when he left the building and went to his vehicle. Petitioner
testified that he suffered “a little blank out” after the gun he allegedly grabbed from one of the attackers fired, but never
attributed this “blank out” to any specific injury. (T., p. 283) 
Petitioner also argues that counsel failed to admit the complete set of photographs of the Petitioner’s “various scrapes and cuts”

which would have supported Petitioner’s claims of not being able to see clearly as events unfolded because blood having gotten
into his eye. (PCRA Petition, Exhibit “L”) However, in reviewing Exhibit “L,” one of the photographs of Petitioner’s face and head
showing the laceration on the left forehead and left cheek had already been admitted into evidence as Commonwealth Exhibit
No. 193. The Commonwealth also offered in to evidence Exhibits 194, 195, 196 which are photographs of Petitioner’s hands and
knees. While Exhibit “L” does contain three additional close up photographs of Petitioner’s face showing closer views of the
lacerations on Petitioner’s forehead and cheek, they do not demonstrate injuries that would affect his ability to perceive what was
happening at the time of the incident. A review of the other photographs attached as Exhibit “L” show what appear to be relatively
minor scrapes on the back of his hands and knuckles, his left knee and right shin, the left side of his back and his right arm. These
photos would have no bearing on his ability to perceive the events surrounding the shooting. Petitioner fails to demonstrate how
the failure to offer the photographs prejudiced him and this claim is without merit.
Petitioner also claims that trial counsel was ineffective in failing to present expert medical testimony to explain to the jury the

effects of the stroke that Petitioner suffered while undergoing surgery in February of 2010 for a hernia and the impact of his
symptoms on his ability to testify. At the PCRA hearing Petitioner presented the testimony of Dr. Susan Hoppe. Dr. Hoppe, who is
board certified in internal medicine, testified that she was Petitioner’s treating physician from 2009 to 2010 and that she had
reviewed his medical records for the period from February 2010 to December 2011. (T., p. 7) Dr. Hoppe testified that Petitioner
had suffered a left parietal infarct that left him with difficulties both in expressing himself and understanding speech. (T., p. 9)
She testified that the stroke also caused some mild cognitive difficulties and memory impairment. (T., p. 9) Dr. Hoppe testified that
Petitioner had expressive aphasia which included phonemic paraphasia which meant that he might confuse certain words, for
example “he might want to say the word cat and instead he would say the word can.” (T., p. 9) In addition, she testified that
Petitioner might suffer some difficulty with comprehension, such that he would not answer a question in a way that showed that
he understood the question. She also testified that the aphasia could be greater under stress such as when he would be testifying
in court. (T., p.10) She testified that the effect of this could be that he would get upset and in attempting to express himself might
become tearful. She could not testify if the aphasia would make his mood labile. (T., p. 11) Dr. Hoppe also testified that she had
witnessed some tearfulness and frustration which was not typical of Petitioner before his stroke. She testified that it was often
necessary to repeat things several times to a patient with aphasia. (T., p.12) She further testified that stroke could affect short-term
memory. On cross examination Dr. Hoppe acknowledged that she was not present during Petitioner’s trial and that it would be hard
for her to actually know how Petitioner responded to questions based on reading the transcript. (T., P. 14) She also acknowledged
that in her report of February 2015 she stated that his comprehension deficits would be generally mild. She also stated that his
ability to remember the actual events of the incident which occurred in 2008 would not have been affected by the stroke. (T., p. 15) 
Petitioner alleges that counsel was ineffective in failing to call Dr. Hoppe or present other expert testimony to establish the

effects of Petitioner’s aphasia because a physician would have better explained to the jury any difficulties that Petitioner might
exhibit in responding to questions or testifying, which might be construed by the jury as Petitioner being evasive or unsure of his
testimony. Petitioner also specifically refers to Petitioner’s cross-examination in which the prosecutor questioned Petitioner about
his crying during his testimony earlier in the day, stating:

Q. Are you sure that wasn’t just a ploy to get sympathy from the jury and that you weren’t really crying? Because there
was no tears; right?

A. I was trying back, pulling everything back. I was trying testimony without crying.

Q. So you’re actually saying those were real, honest emotions about the crying?

A. Yes.

Q. But your eyes didn’t get red? Your nose wasn’t running?

A. Yes, my nose running, yes. (T., pp. 280-281)

In addition, during his closing argument, the prosecutor argued:

“And the way he testified, I really hope that you saw it. I hope you saw through that facade. I hope you saw through
the fake crying, the exaggerated stuttering when I was questioning him as opposed to when Mr. Brennan was, his claim
of lack of memory, how he doesn’t know what’s going on. It’s an act for you. It’s an act for you to sympathize with him,
but I hope you saw through it. (T., pp. 453-453)

Petitioner argues that medical testimony confirming his condition would have precluded such questions or argument or, at the very
least, lessened their impact.

At the PCRA hearing trial counsel testified that he was aware that Petitioner had suffered a stroke and was undergoing
rehabilitation and, “wanted to make sure that he could respond appropriately when called to the witness stand.” (T., p. 43) He
testified that he noted that the aphasia manifested itself in his discussions with Petitioner, stating: 

“Typically if I was posing questions to him on direct, sometimes it would simply take him a time frame to answer.
I would ask a question, and typically he would raise his finger and he would give an answer, or then he would just say
to me: can you wait a second? And I would wait for a second, and he would give me what the appropriate answer was,
at least it was an answer consistent with the prior interviews with him.” (T., p. 43)

Counsel testified that he met frequently with Petitioner, who was out on bail, to prepare for trial and that he did not recall any
tendency by Petitioner to omit words, have difficulty with complex sentences or difficulty with comprehension or having to explain
things “more than once.” He did describe Petitioner exhibiting what he called a “pregnant pause” between being asked a question
and responding. (T., p. 44) Counsel also indicated that while he knew about Petitioner’s aphasia, he did not consult with an expert
but “read up on the subject area.” (T., p. 45) Counsel also testified that he did consider that the jury might interpret the symptoms
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as a lack of forthrightness and, therefore, elicited testimony from Petitioner that he suffered a stroke while undergoing surgery for
a hernia that was aggravated on the night of the incident. (T., p. 78) Petitioner testified as follows at trial:

Q. So did you suffer that stroke during surgery at the VA Hospital?

A. Correct.

Q. Are you in rehab for that now?

A. Yes.

Q. And how long have you been in rehab as a result of the stroke that you suffered while in surgery for the hernia?

A. Every week, and I had to stay for 30 days at the VA in Aspinwall.

Q. And, sir, what effect has that stroke had on you?

A. I have aphasia. It’s called aphasia.

Q. What’s that mean, sir?

A. My coordination of my speech and my thinking, and I can’t -- I could read and write a lot.

Q. And that affects you as of right now, sir? Did you mean to shoot or kill anyone at all, Mr. Scott?

A. No. No. (T., pp. 278-279)

Petitioner contends that counsel was ineffective because the failure to obtain expert testimony left Petitioner wide open
to the remarks made by the prosecutor questioning the reality of Petitioner’s symptoms. In addition, Petitioner argues that
his own testimony and the remarks of trial counsel in his closing argument did not carry the weight that the testimony of a
medical professional would have carried. Clearly, presenting medical testimony would have more clearly explained to the
jury the symptoms of aphasia. Such testimony may have given the prosecutor pause in questioning Petitioner’s symptoms and
making the argument that his symptoms were a facade. However, it appears that the emphasis in the prosecutor’s argument was
that Petitioner’s difficulties in testifying appeared to manifest themselves during his cross-examination as compared to his
direct examination and were an attempt to garner sympathy, which should not be considered in rendering a verdict. (T., p. 453) 
Finally, neither Dr. Hoppe nor Petitioner testified at the PCRA hearing to any particular instances during the trial where he

failed to understand a question or demonstrated a lack of ability to express himself and answer questions correctly. Dr. Hoppe
testified that it would be difficult for her to point out, simply from reading the transcript, any particular difficulties that Petitioner
had during trial. However Petitioner did not testify at the PCRA hearing to any significant difficulties that he experienced. There
was no testimony from Petitioner, after having had an opportunity to review the trial transcript, to instances in which he believed
that he experienced any inability to understand the questions or respond fully and appropriately as a result of his aphasia. It was
previously noted in the 1925(b) Opinion previously filed in this case that this Court did not witness any significant difficulty that
Petitioner had in testifying due to his aphasia. While expert medical testimony may have more clearly established the effects of
Petitioner’s stroke and aphasia there is not sufficient evidence to establish that Petitioner was prejudiced by any failure to call an
expert witness to address this issue.

Petitioner next contends that the trial court erred in finding that trial counsel was not ineffective in failing to challenge the
deficient jury instruction with respect to the defense of justification which excluded the word “complete” when instructing the jury
that the Petitioner knew that he could avoid the “necessity of using deadly force with complete safety.” The relevant portion of the
charge from the transcript states:

Consider the realities of the situation faced by the defendant here when you assess whether the Commonwealth has
proven beyond a reasonable doubt either that he did not believe he was in actual danger of death or serious bodily
injury to the extent that he needed to use such force in self-defense or that while he did believe, it was unreasonable
for him to do so, or that the defendant knew that he could have avoided the necessity of using deadly force with
safety by retreating but he failed to do so. (T., p. 484)

The instruction does not contain the word “complete” and in its post hearing submission the Commonwealth indicates that it
confirmed with the court reporter that there is no indication that the transcript is inaccurate. Trial counsel testified at the PCRA
hearing that he did not object or request additional instructions because he did not hear that the word “complete” was not used in
the charge. (T., p. 49) Petitioner argues that the omission of the word “complete” from the charge was of great important because
Petitioner had been subject to not just one but to repeated attacks by the same mob of teenagers and that, “under those circum-
stances, the concept of safety was clearly a relative term and the difference between potential safety and ‘complete’ safety was
very large.” (Memorandum in Support of Amended PCRA Petition, p. 53) While there is no dispute that the word “complete” is
included in the standard instruction 9.501 on “Justification: Use of Force/Deadly Force in Self-Defense which was being read to
the jury and was inadvertently omitted, it is also clear that there was no improper qualifying words use to describe the concept of
safety such as “potential” or “possible.” The instructions as whole conveyed to the jury the concept that the Commonwealth had
the burden of proving an one of three elements regarding self defense, which included that the defendant knew he could avoid the
necessity of using deadly force with safety by retreating. As stated in Commonwealth v. Spotz, 896 A.2d 1191 (2006)

“In reviewing a challenged jury instruction, we must review the charge as a whole and not simply isolated portions,
to ascertain whether it fairly conveys the required legal principles at issue.” Gilbert Jones, 683 A.2d at 1196. “[I]t is
an unquestionable maxim of law in this Commonwealth that a trial court has broad discretion in phrasing its instruc-
tions, and may choose its own wording so long as the law is clearly, adequately, and accurately presented to the jury
for its consideration.” Commonwealth v. Porter, 556 Pa. 301, 728 A.2d 890, 899 (1999).

Spotz insists that his trial counsel was ineffective for failing to object to the trial court’s omission of the word “case”
from its jury instruction on aggravating and mitigating circumstances. However, as the PCRA court concluded, we
find this “hyper-technical semantical claim” to be “patently frivolous.” (Opinion of the PCRA Court at 57).
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In Porter, supra, this Court rejected a similar hyper-technical claim. There, the appellant argued that it was reversible
error for the trial court to instruct the jury that a reasonable doubt was one that “would cause a reasonably careful
and sensible person to restrain before acting.” Porter, 728 A.2d at 899 (emphasis added). Instead, the appellant
insisted that the jury should have been given the Pennsylvania Standard Jury Instructions: Criminal Section, § 7.01(3)
(1979), which states that a reasonable doubt is one that “would cause a reasonably careful and sensible person to
hesitate before acting.” Id. (emphasis added). In dismissing this semantical claim, we noted that, “although we have
historically considered the language contained in these standard instructions to be an aid in our review, we have not
placed our imprimatur upon them.” Id. Moreover, we also emphasized that the trial court has broad discretion in
phrasing its instructions as long as the instruction clearly, adequately, and accurately reflects the law. Id. Because the
distinction between “hesitate before acting” and “restrain before acting” was de minimis, we concluded that such a
slight deviation by the trial court was not an abuse of discretion.

Similar to Porter, we believe that the trial court’s omission of the word “case” was de minimis. As the PCRA court
concluded, “[t]he instructions as given, clearly, adequately and accurately explained to the jury how to use the
aggravating *96 and mitigating circumstances in accordance with the law.” (Opinion of the PCRA Court at 57).

As such, we do not believe that such a trivial omission in phrasing would constitute an abuse of the trial court’s
discretion. Likewise, as there was no reasonable basis for trial counsel to object to the instruction as given, counsel
will not be deemed ineffective for failing to raise a meritless objection. Commonwealth v. Spotz, 896 A.2d 1191,
1246–47 (2006)

Considering the instructions given to the jury as a whole, the instruction as given, with the omission of the word “complete,” still
adequately conveyed to the jury the law regarding the elements that the Commonwealth was required to prove beyond a reason-
able doubt to establish that Petitioner did not act in justifiable self-defense. Therefore, Petitioner has failed to establish prejudice
and this claim was appropriately denied.

Petitioner next claims that trial counsel was ineffective for failing to object and move for a mistrial following improper
argument by the prosecution. As stated in Commonwealth v. Ali, 10 A.3d 282 (2010):

The standards governing challenges to statements by the prosecutor are well-settled: A prosecutor has reasonable
latitude during his closing argument to advocate his case, respond to arguments of opposing counsel, and fairly
present the Commonwealth’s version of the evidence to the jury. A challenged statement by a prosecutor must be
evaluated in the context in which it was made. Not every intemperate or improper remark mandates the granting of
a new trial. Reversible error occurs only when the unavoidable effect of the challenged comments would prejudice
the jurors and form in their minds a fixed bias and hostility toward the defendant such that the jurors could not weigh
the evidence and render a true verdict. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 668 (2007) (citations
omitted). Prosecutor remarks are not objectionable if the remarks “were based on the evidence or proper inferences
therefrom….” Commonwealth v. [Aaron] Jones, 571 Pa. 112, 811 A.2d 994, 1006 (2002). On the other hand, of course,
the prosecutor should not “misstate the evidence or mislead the jury as to the inference it may draw.”
Commonwealth v. Shain, 493 Pa. 360, 426 A.2d 589, 591–92 (1981) Commonwealth v. Ali, 10 A.3d 282, 307–08 (2010)

Petitioner first submits that the prosecutor improperly asked the jury:

“Do you think that at the very least Sergeant Singer who testified would know the difference between one gun firing
and two guns firing? He said there were four to five shots and nothing about hearing those shots indicated to him that
it came from more than one gun because it didn’t. (T., p. 439)

On direct examination Sergeant Singer, who was the first police officer to arrive at the scene, testified as follows:

Q. Now, when you were in route to the location, did you hear anything that drew your attention?

A. Yes. As I was pulling onto the scene, I heard approximately four to five gunshots sounding out. (T., p. 50)

Officer Singer was not asked any other questions on direct examination concerning the gunshots that he heard. He also
testified that he did not find any weapons at the scene. (T., p. 53) However, on cross-examination Officer Singer testified that when
he heard the shots he was approximately 100 feet away and he was sure they were gunshots. He was also asked:

Q. Can you tell us, if you remember, if there was any kind of gap in time between, like, gunshot 1 -- and I know you said
4 or 5, so was there any time lapse between shot 1 and shot 4 or shot 5 or were they somewhat rapid?

A. I can’t recall if there was any time lapse between the shots.

Q. Okay. Okay. Now, when you arrive at the scene, you’ve already heard four or five shots. Are you quite sure that it was
four or five shots? Is that one of the things that you’re sure about?

A. Yes, that’s what I can recall, four or five shots. (T., pp. 58-59)

The prosecutor’s argument concerning this issue, including the statement objected to by Petitioner, was as follows:

“There are at least a minimum of three shots that Mr. Scott fired that we know of, and that’s based on the injuries. And
I submit to you that the four to five shots that everyone said they heard were all fired by Mr. Scott. To suggest there
was some other sequence of gunfire is ridiculous. It’s not what happened. Do you think that at the very least Sergeant
Singer who testified would know the difference between one gun firing and two guns firing? He said there were four
to five shots and nothing about hearing those shots indicated to him that it came from more than one gun because it
didn’t. The only person who had a gun there was Mr. Scott. (T., p. 439)

Petitioner argues that nothing in the record suggests that Sergeant Singer was asked if he could make such a distinction between
two guns or that he in any way testified to the non-existence of a second gun firing and that the statement by the prosecutor was
complete fabrication. However, the statement by the prosecutor does accurately state that Sergeant Singer testified that he



page 338 volume 165  no.  25

heard four or five shots and did not recall any time lapse between the shots. Whether the prosecutor was referring to this lack
of a lapse in the time between shots is unclear. However, given that the statement was in the context of argument and the jury
was instructed that the argument of counsel was not evidence and they were the sole finders of the facts based on the evidence
that was presented, there is no basis for finding that counsel was ineffective in failing to object to the statement. (T., pp. 472-473) 
Petitioner next argues that the prosecutor’s arguments concerning the size and characteristics of gun used in the shooting was

improper. The prosecutor argued that the gun used was a large gun, a .44 magnum and that “it’s not the typical gun that is around
these days, which is usually a semi-automatic. They’re obviously a lot smaller so they are used for concealment and so forth.”
(T., p. 439)
The evidence is clear that the gun used in the shooting was not retrieved and the evidence regarding the type of weapon used

was circumstantial. Dr. Todd Luckasevic, Associate Medical Examiner and Forensic Pathologist from the Allegheny County
Medical Examiner’s Office, testified that the injuries sustained by the decedent were consistent with “a large caliber such as a .44
Magnum.” and that “ a .44 Magnum is a large handgun caliber, it’s one of the largest.” (T., p. 44) In addition, the Firearm and
Toolmark Examiner of the Allegheny County Medical Examiner’s Office, Deborah Tator, testified concerning the barrel lengths of
a .44 Magnum revolver and testified that it could vary in length, based on the make and model, from two inches to up to about ten
and a half inches. (T., p. 246) She also exhibited and demonstrated to the jury a Ruger .44 Magnum revolver that had a barrel length
of seven and a half inches. (T., p. 246)
Finally, the Commonwealth presented the testimony of Detective Gregory Matthews of the Allegheny County Police Department

who testified that he executed a search warrant on Petitioner’s residence which resulted in locating three rounds of .38 ammuni-
tion and one round of .358 ammunition. (T., p. 204) In addition, during a search of Petitioner’s vehicle that was at the scene of the
shooting, he found a .44 Magnum cartridge recovered from the passenger’s side of the Petitioner’s vehicle and a .44 Magnum
cartridge recovered from the center consol. (T., pp. 206-208) The prosecutor’s argument is supported by the circumstantial
evidence, and the inferences therefrom, that the gun used in the shooting was .44 Magnum owned or possessed by Petitioner. In
addition the argument that it was a large gun could also be a justifiable inference from the evidence. However, the prosecutor’s
argument that the gun is not “typical” or that it is from the “old days” is not specifically supported by the evidence. In fact,
Ms. Tator’s testimony that the .44 magnum can be found in various barrel lengths depending on the make and model would imply
that it is not from the “old days.” As noted above, not every improper remark by a prosecutor warrants a new trial. In the context
of all of the evidence in this case, and given that Petitioner admitted that he fired a gun during the incident, Petitioner has failed
to establish that he was prejudiced by the prosecutors argument concerning the gun used in the shooting. 
Petitioner next contends that the prosecutor improperly represented the Petitioner’s testimony about his medical issues and

the physical manifestations of his aphasia at trial by claiming that they were fake. As discussed above regarding Petitioner’s
symptoms of aphasia, the prosecutor in his closing argument argued that Petitioner’s conduct on the stand was to garner
sympathy, which should not be considered by the jury in rendering its verdict. He also argued that the conduct of Petitioner
varied depending on whether he was being questioned by his own counsel or the prosecutor. The jury had the opportunity to
observe Petitioner and could make its own assessment as to whether or not the argument by the prosecutor was valid. The prose-
cutor did not misstate any evidence and, therefore, any claim that counsel was ineffective in failing to object to these remarks
is meritless.
Petitioner next asserts that trial counsel was ineffective in failing to object to the prosecutor’s statements during his closing

argument that Petitioner “lied” during his testimony. Regarding the Petitioner’s testimony that he did not have the gun used in
the shooting and that he got it from one of his attackers and that he dropped it in the parking lot, the prosecutor stated: “And to
further suggest that, that’s an absolute lie by Mr. Scott.” (T., p. 440) ; “He lied to you about what happened with the gun when
he dropped it in the parking lot.” (T., p 441); “No. 1, he lied about the gun.” (T., p. 459) Regarding the statements made at the
hospital where Petitioner went for treatment: “It’s understandable, perhaps to argue that after he shoots Derrick and you see
him get of the car and he realizes what he’s done -- which, by the way, is another lie he told you, that he didn't know he shot any-
body, that he told the officer at the VA he didn’t shoot anybody. (T., p. 442). Regarding calling the police after the shooting, the
prosecutor stated: “He lied about calling the police. He calls the police way before he kills anybody.” (T., p. 462) 

In Commonwealth v. Cox, 863 A.2d 536 (2004) the Supreme Court considered the issue of a prosecutor repeatedly referring in
his argument to the defendant as a “liar” and stated:

Appellant’s third claim is that all prior counsel were ineffective for failing to object to alleged prosecutorial miscon-
duct. Appellant argues that, during closing argument, the prosecutor made impermissible statements relating to the
testimony of Appellant and Molyneux. First, Appellant contends that the prosecutor improperly referred to Appellant
as “a liar” on numerous occasions. Relying on the decision of this Court in Commonwealth v. Ragan, 538 Pa. 2, 645
A.2d 811 (1994), Appellant maintains that irrefutable evidence did not exist for the prosecutor to broadly characterize
Appellant as “a liar.” Second, Appellant contends that the prosecutor improperly argued that Molyneux was not
thoroughly versed in his profession, and instead engaged in “hocus pocus” and “mumbo jumbo,” which was clearly
contrary to the record. Consequently, Appellant avers that trial counsel was ineffective for failing to object to the
statements of the prosecutor and, accordingly, appellate counsel was ineffective for failing to raise the alleged
misconduct on direct appeal.

In Ragan, we explained that a prosecutor cannot intrude upon the exclusive function of the jury to evaluate the
credibility of witnesses by broadly characterizing the testimony of a witness as a “big lie.” Ragan, 645 A.2d at 829
(citing Commonwealth v. Kuebler, 484 Pa. 358, 399 A.2d 116, 118 (1979)). We also noted in Ragan, however, that “a
prosecutor’s assertion that a witness had lied does not warrant a new trial when the statement was a fair inference
from irrefutable evidence rather than a broad characterization.” Id. (citing Commonwealth v. Floyd, 506 Pa. 85, 484
A.2d 365, 369 (1984)).

10111213 It is well settled that statements made by the prosecutor to the jury during closing argument will not form
the basis for granting a new trial unless the unavoidable effect of such comments is to prejudice the jury, forming in
their minds fixed bias and hostility towards the accused that would prevent them from properly weighing the evidence
and rendering a true verdict. Commonwealth v. Gorby, 527 Pa. 98, 588 A.2d 902, 909 (1991). Similar to the defense, the
prosecution is accorded reasonable latitude and may employ oratorical flair in arguing its version of the case to the
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jury. Commonwealth v. Williams, 541 Pa. 85, 660 A.2d 1316, 1322 (1995), cert. denied, 516 U.S. 1051, 116 S.Ct. 717, 133
L.Ed.2d 671 (1996). Prosecutorial misconduct will not be found where the comments were based on the evidence or
derived from proper inferences. Commonwealth v. Chester, 526 Pa. 578, 587 A.2d 1367, 1377 (1991), cert. denied, 502
U.S. 959, 112 S.Ct. 422, 116 L.Ed.2d 442 (1991). Finally, any allegedly improper prosecutorial comments must be
examined within the context of the conduct of defense counsel. Commonwealth v. Clayton, 516 Pa. 263, 532 A.2d 385,
396 (1987), cert. denied, 485 U.S. 929, 108 S.Ct. 1098, 99 L.Ed.2d 261 (1988).

As support for his argument, Appellant notes the remark of the prosecutor during his closing argument in which he
stated: “Well, I suggest to you that he didn’t tell you what he knew, and he told you three different stories about what
he knew and he lied in each one of them.” (N.T., May 15, 1987, page 1957). Further, Appellant points to another
comment made by the prosecutor during his closing argument in which he asserted: “Let’s look at his other statement,
the next one he gives, the next scenario of lies he tells.” (N.T., May 15, 1987, page 1971).

In rejecting the argument of Appellant, the PCRA court explained that the statements of the prosecutor “were fair
comments on the evidence and did not unreasonably inflame or incite the passions of the jury.” PCRA Court
Memorandum Opinion, June 18, 2002, at 8. We agree. Commonwealth v. Cox, 581 Pa. 107, 126–28, 863 A.2d 536,
547–48 (2004)

The statements by the prosecutor that Petitioner lied were in reference to and refuting specific testimony by Petitioner and
argument by defense counsel that Petitioner grabbed the gun from one of his attackers and subsequently dropped it on the ground
at the scene. (T., pp. 419-421) These arguments addressed the evidence that no gun was found at the scene despite the fact the
police arrived and began securing the scene as Petitioner was leaving the scene and cartridges consistent with a handgun were
found in Petitioner’s vehicle. The comments also address the evidence that indicated that Petitioner stated that he had not fired a
gun that day when he at trial he acknowledged, and the video confirmed, that he, in fact, fired the gun. The comments also are
directed to Petitioner’s testimony that he intended to call the police after the shooting but he didn’t have a phone when the VA
officer testified that he found that Petitioner had an operational cell phone in his possession and it was the VA officer who called
the police. Therefore, counsel was not ineffective for failing to object to the above statements and argument. 
Petitioner also claims that the prosecutor improperly referred to the shooting as “murder” when he stated: “And you have to

ask yourself, why didn’t he call the police? We didn’t he report that he just murdered some kid, shot him in the back of the head?
(T., p. 462) Although the word “murder” was used, the use of this word in this context does not warrant a finding that counsel was
ineffective in failing to object. In Commonwealth v. Brown, 711 A.2d 444, 455 (1998) the Court discussed the use of the phrase
“child murder” when referencing the defendant and stated:

“When viewed in context, this reference to Brown’s attempts to avoid being arrested as a child murderer is not so
inflammatory that it rendered the jury incapable of rendering a fair verdict. In an abundance of caution, the prose-
cutor mitigated any perceived prejudice to Brown when he withdrew this statement in front of the jury. Moreover,
the trial court gave the jury two instructions—one before opening statements and another before closing arguments—
that the arguments of counsel are not evidence. Id. at 52; and N.T., February 16, 1995, p. 24. We must presume that the
jury followed these instructions. Commonwealth v. Baker, 531 Pa. 541, 614 A.2d 663 (1992). Accordingly, no relief is
due for this claim. Commonwealth v. Brown, 711 A.2d 444, 455 (1998) (Emphasis added) 

In this case, despite the fact that the prosecutor used the word “murder” in referencing the act of shooting the victim, it is also
clear that he informed the jury that he did not believe that Petitioner shot victim intentionally. During his closing argument the
prosecutor stated:
“Mr. Scott obviously is the one who caused the death of Derrick House, and it could be argued that he did so recklessly, as I am to
you.” (T., p. 456) Considering the context of the statement, counsel was not ineffective failing to object to the statement or move
for a mistrial.
Petitioner next alleges that the prosecutor improperly commented on Petitioner’s post arrest, post Miranda decision to termi-

nate his interview with Detective DeFelice. (T., p. 462) Detective DeFelice testified that he interviewed Petitioner on the morning
of the shooting at police headquarters and prior to doing so he gave him his Miranda warnings. (T., p. 231). Petitioner waived his
rights and during the subsequent interview he denied that he fired a firearm at all that day. (T., p. 235) Detective DeFelice reminded
him that prior to the interview they had conducted a gunshot residue test on his hands at which point Petitioner informed Detective
DeFelice that he was cleaning his guns earlier in the day. Detective DeFelice then asked him if he shot anybody that night in the
parking lot and at that point Petitioner did not answer the question and ended the interview. (T., p. 237) During his closing
argument, the prosecutor made the following comments:

“But that gun was his. Some kid didn’t pull it out of his pocket. 

He doesn’t report it to the police. He never admits to either the VA officer or Detective DeFelice what he did because
he’s conscious of his guilt. And when Detective DeFelice says to him, ‘Did you fire a gun that night?’ He says, ‘No, I
didn’t.’ And they responded with, ‘Well, remember we did a gunshot residue test on your hands?’ He said, ‘Well, maybe
I was cleaning my guns at home.’ And just a brief aside about the gunshot residue kit, it’s a test that Detective DeFelice
has told you he did on the defendant’s hands to show whether or not he recently fired a gun. You didn’t hear any
evidence about the results of that test because it wasn’t in contention in this case. He admits to firing that weapon. So
whatever the results were were not brought into evidence because it would be a waste of your time. There’s no point
in getting into every single detail of this case. It’s already admitted by the defendant, and that’s the point. But when
Detective DeFelice then comes back, ‘Are you sure you never fired a gun that night, ‘ he ends the interview, doesn’t
answer the question. And why? Because, of course, he knows what he did but he didn’t want to admit it.” (T., pp.
461-462) (Emphasis added)

Petitioner contends that this comment by the prosecutor was in a direct violation of his Fifth Amendment right to remain silent.
At the PCRA hearing trial counsel testified that he did not recall the various comments made during the closing argument of
the prosecutor and did not consider making a motion for mistrial on the basis of any arguments that were heard during closing
arguments. (T., pp. 50-51) Although the above statement references the termination of the interview, the reference is in the
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context that Petitioner had already told Detective DeFelice, after being given his Miranda warnings, that he had not fired a gun
that day. (T., p. 235) The statement by Petitioner that he had not fired a gun that day was compared to the evidence on the video,
as well as Petitioner’s admission at trial, that he had, in fact, fired a gun. (T., pp. 271-272) Although the prosecutor could have
referenced both Petitioner’s statement during the interview that he had not fired a gun with his admission at trial without
discussing the termination of the interview, the prosecutor’s statement was not an attempt to use Petitioner’s decision to terminate
the interview in order to impeach any testimony or evidence subsequently offered by Petitioner at trial that he did not fire a gun,
as that issue was not in dispute. Therefore, trial counsel was not ineffective in failing to object to the comment or move for a
mistrial as Petitioner has failed to prove that he was prejudiced.
Petitioner’s final argument is that it was error to not consider the alleged claims of ineffectiveness of counsel cumulatively and

in not finding that prejudice resulted from the multiple constitutional violations. However, no number of failed ineffectiveness
claims may collectively form a basis for relief if the claims individually fail to do so.” Commonwealth v. Reid, 99 A.3d 470, 520
(2014) As a result of all of the foregoing, Petitioners PCRA Petition was appropriately dismissed.

BY THE COURT:
/s/Todd, J.

Filed: July 19, 2017

1 “No statute shall be construed to be retroactive unless clearly and manifestly so intended by the General Assembly.” 1 Pa.C.S.A.
§ 1926
2 While the prosecutor testified at the PCRA hearing that during deliberations the jury had the videos and a computer and could
have viewed the video at full speed, there is no conclusive evidence that the jury viewed at full speed. (T., pp. 73-77)
3 Sergeant Singer also testified that he was responding to a call about a disturbance spilling out onto Stoner Way, when he came
upon the scene of the shooting. (T., p. 49)



VOL.  165  NO.  26 December 22 ,  2017

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

East Liberty Development, Inc. v.
Everlasting Covenant Church, the City of Pittsburgh, Pittsburgh Public Schools and Allegheny County, O’Reilly, S.J. .......................Page 341
Action under Blighted Property Conservation Act—Claim of Lien for Funds advanced by Conservator before Conservatorship proceeding.

Court determined that funds advanced by Conservator prior to conservatorship proceedings were not recoverable as a lien by Conservator.

Mary R. Mechelli v. Borough of East McKeesport, O’Reilly, S.J. ....................................................................................................................Page 341
Statutory Appeal of Municipal Proceeding—Order of Nuisance—Demolition of Real Property—Seeking Stay/Delay of Hearing—
Failure to Properly Appeal Order Following Hearing.

Court determined nuisance, dismissing the statutory appeal; Appeal dismissed by Commonwealth Court; Appellant request for stay
before Trial Court. Stay denied and statutory appeal dismissal reaffirmed.

Beneficial Consumer Discount Company d/b/a Beneficial Mortgage Company of Pennsylvania v.
Pamela A. Vukman a/k/a Pamela McDeavitt, Leo L. McDeavitt, Jr., Christopher McDeavitt,
and all Occupants of 104 Dorf Drive, Pittsburgh, PA 15209, O’Reilly, S.J. ....................................................................................................Page 342
Mortgage Foreclosure—Ejectment—Ejectment Following Foreclosure—Property Parties—Preliminary Objections

Court determined foreclosure had been confirmed and that adult residing in property, having been served satisfied rules as to proper parties.
Overruled Preliminary Objections on basis that Preliminary Objections should be sustained only when clear that a demurrer applies.

Carole L. Scheib v. James Rozberil, Friedman, J. ..............................................................................................................................................Page 343
Abuse of process by Plaintiff

Court entered order confirming prior order barring further actions by the Plaintiff regarding prior owned real property.



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2017
Circulation 5,720

PLJ EDITORIAL STAFF
Erin Lucas Hamilton, Esq. ........Editor-in-Chief & Chairman
Brian Estadt ......................................................................Editor
David A. Blaner ..........................................Supervising Editor
Jennifer A. Pulice, Esq. ..............................Consulting Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a
specific practice area. An opinion may also be published
upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or community
status of the litigant. All opinions submitted to the Pittsburgh
Legal Journal (PLJ) are printed as they are received and will
only be disqualified or altered by Order of Court, except it is
the express policy of the Pittsburgh Legal Journal (PLJ) not
to publish the names of juveniles in cases involving sexual or
physical abuse and names of sexual assault victims or relatives
whose names could be used to identify such victims.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
David Chludzinski
Thomas Gebler
John Gisleson

Erin Lucas Hamilton
Mark Hamilton
Patrick Malone

Civil Litigation: John Gisleson
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Carol Sikov Gross
Real Property: Ken Yarsky

Criminal litigation opinions committee
Amber Archer Lyle Dresbold
Marco Attisano William Kaczynski
Jesse Chen

family law opinions committee
Mark Alberts Sophia P. Paul
Christine Gale David S. Pollock
Mark Greenblatt Sharon M. Profeta
Margaret P. Joy Hilary A. Spatz
Patricia G. Miller Mike Steger
Sally R. Miller William L. Steiner



december 22 ,  2017 page 341

East Liberty Development, Inc. v.
Everlasting Covenant Church, the City of Pittsburgh,

Pittsburgh Public Schools and Allegheny County
Action under Blighted Property Conservation Act—Claim of Lien for Funds advanced by Conservator before
Conservatorship proceeding.

Court determined that funds advanced by Conservator prior to conservatorship proceedings were not recoverable as a lien
by Conservator.

No. GD-15-009548. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—May 3, 2017.

OPINION
This matter arises under Section 1105 (g) of the Blighted Property Act, 68 P.S. 1101 et seq. I have read the excellent briefs filed

in regard to the above matter and the issue presented by the Petitioner (East Liberty Development Inc.) as to whether its paying
certain sums to the owner of the development site prior to the granting of the conservatorship by Order of Court under the
Abandoned and Blighted Property Conservatorship Act, 68 P.S. § 1101 et seq. can be included in the lien sought here.

The testimony showed that once the Development Corporation had identified the property as a likely site for renovation and
improvement and indeed rescue from its dangerous and deteriorating condition, it approached the putative owner and entered a
Sales Agreement to purchase the site on February 7, 2014. That agreement called for a sale price of $90,000.00 and periodic
payments to be made against that sale price, although the schedule is unclear from the agreement offered with 15 payments,
4 payments were made in the amounts of $5,500, $6,000, $5,000 and $2,000 for a total of $18,500.

The Development Corporation made than payments out of funds it had on hand or got from other sources. During the pending
of the agreement, title examination of the site revealed that the putative owner could not deliver good title. As a result the Sales
Agreement was deemed nugatory and the Development Corporation filed for, and received, on July 22, 2015 designation as the
conservator of this site.

Work has progressed on the site and on March 9, 2017, Development Corporation filed for its conservator lien based on the funds
expended to bring the property to its present state. The gross amount expended was $284,811.24. Included in the evidence
presented in support of that lien were the aforesaid payments to the putative owner reflected in Exhibits 15, 16, 17 and 18 offered
at the hearing. Appearing at that hearing were Attorneys for the City of Pittsburgh and the County of Allegheny as well as for the
Pittsburgh Water and Sanitary Authority. All three objected to granting the lien to the Development Corporation for the payments
reflected in Exhibits 15 through 18.

Counsel have correctly argued that these payment were made before the Conservatorship was created and should not be
allowed as a “conservators” lien. Indeed the applicable section of the statue, at Section 1105 (g), contemplates a lien for expense
after the conservatorship was granted. I agree and Exhibits 15 through 18 will be rejected and such lien to be disallowed as a
“conservators” lien.

However, the fact remains that funds were paid out by the Development Corporation to an individual who could not deliver and
it has not gotten the benefit of its bargain. Therefore while I do not believe those payments should be part of the “conservators”
lien under Section 1105 (g), Development Corporation is free to resort to any and all other legal means to recoup the $18,500.00 as
well as whatever action it may need to resolve the title to the property which may include Sheriff ’s Sale or a Quiet Title Action.

I have attached an order signed by me consistent with this Opinion in which the $18,000.00 is DENIED as a “Conservator’s
Lien” but the remainder of $266,311.24 is APPROVED.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: May 3, 2017

ORDER OF COURT
AND NOW, this 3rd day of May 2017, the application by Petitioner (EAST LIBERTY DEVELOPMENT, INC.) for the entry of

a Conservator’s Lien in the amount of $266,311.24 against property locate at 130 Larimer Avenue, Pittsburgh, PA 15206 is
GRANTED. However, the sum of $18,500 paid to Everlasting Covenant Church is not included in said lien. Said $18,500 paid to
Everlasting Covenant Church continues to be a claim by Petitioner but is not included in this lien.

BY THE COURT:
/s/O’Reilly, S.J.

Mary R. Mechelli v.
Borough of East McKeesport

Statutory Appeal of Municipal Proceeding—Order of Nuisance—Demolition of Real Property—Seeking Stay/Delay of Hearing—
Failure to Properly Appeal Order Following Hearing.

Court determined nuisance, dismissing the statutory appeal; Appeal dismissed by Commonwealth Court; Appellant request for
stay before Trial Court. Stay denied and statutory appeal dismissal reaffirmed.

No. SA 14-882. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—June 12, 2017.

MEMORANDUM ORDER
This case involves a long-standing dispute between the Borough of East McKeesport (Borough) and the owners of certain
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property in the Borough, Mary R. Mechelli and Eugene Grove, collectively referred to as Mechelli.
The property is a 2 story frame dwelling located at 900 Josephine Street, East McKeesport, PA 15035 in the Borough. It had

fallen into disrepair and the Borough on August 8, 2014 had declared it to be a nuisance and placed it on its demolition list.
On September 5, 2014, Mary Mechelli filed a Statutory Appeal to the action of the Borough and its determination of nuisance.

Throughout this matter Mechelli has appeared pro se. The Borough filed its certified record of the demolition proceedings and Writ
of Certiorari on September 24, 2014.

Her basic position is that the house can be salvaged and ought not be demolished. On October 10, 2014, I scheduled a confer-
ence with the parties for December 16, 2014. That conference was rescheduled to January 9, 2015 at which the parties appeared.
Since it was a conference no record was made but Mechelli asked for more time to try to raise funds for needed repairs or to find
a bonafide buyer for the property.

Following that conference, I scheduled a hearing for February 10, 2015 primarily to keep the case moving and to give Mechelli
an opportunity for repair. By the time of that hearing, little had been accomplished by her and I held two more hearings on March
25, 2015 and April 29, 2015. Nevertheless Mechelli was unable to effectuate any meaningful repairs or sell the property.
Accordingly, and after review of the hearing before the Borough and this taking of additional testimony, I entered an Order on April
30, 2015 dismissing the appeal of Mechelli.

That order was based on my Analysis of the record before the Borough which showed there was indeed substantial evidence in
the record that the property was indeed a nuisance and should be razed to protect the health and welfare of the citizens.

On June 3, 2015, Mechelli appealed the aforesaid order to the Superior Court which it transferred to the Commonwealth Court.
Thereafter, the Commonwealth Court dismissed the appeal on May 2, 2016. Citing Mechelli’s failure to order transcripts and
failure to file a Brief, her efforts at reconsideration by the Commonwealth Court were rejected and the record was returned to our
Department of Court Records on August 4, 2016. Mechelli thereafter filed a Motion to Stay Demolition on August 11, 2016 and
asked for a hearing thereon.

The Borough filed its Motion to Dismiss Mechelli’s Motion to Stay on March 1, 2017 and asserted, inter alia, that Mechelli was
“clouding the record” by her motion and other dilatory behavior.

At the Borough’s request I held a hearing on March 15, 2017 (The Transcript of that hearing was just purchased on June 6,
2017). At that hearing, Mechelli said they had a buyer and wanted to stay the demolition so as to close on the sale on April 17, 2017.
The Borough proffered an order that denied the stay. I signed that order but added additional language that if the property did
indeed sell on or before April 20, 2017, I would hear a new motion from that buyer to stay the eviction but the Mechelli appeal was
dismissed. As I had previously ordered on April 30, 2015, no subsequent Motion was ever filed. Mechelli appealed on April 13,
2017.

My order dismissing the Statutory Appeal on April 30, 2015 still stands and I here reaffirm it.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: June 12, 2017

Beneficial Consumer Discount Company
d/b/a Beneficial Mortgage Company of Pennsylvania v.

Pamela A. Vukman a/k/a Pamela McDeavitt, Leo L. McDeavitt, Jr., Christopher McDeavitt,
and all Occupants of 104 Dorf Drive, Pittsburgh, PA 15209

Mortgage Foreclosure—Ejectment—Ejectment Following Foreclosure—Property Parties—Preliminary Objections

Court determined foreclosure had been confirmed and that adult residing in property, having been served satisfied rules
as to proper parties. Overruled Preliminary Objections on basis that Preliminary Objections should be sustained only when
clear that a demurrer applies.

No. GD-16-007774. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Reilly, S.J.—July 3, 2017.

MEMORANDUM ORDER
This case involves a mortgage foreclosure action filed by Plaintiff Beneficial Consumer Discount Company d/b/a Beneficial

Mortgage Company of Pennsylvania against Defendant Pamela A. Vukman (aka Pamela McDeavitt), Leo L. McDeavitt, Jr.,
Christopher McDeavitt, and all occupants of 104 Dorf Drive, Pittsburgh, PA 15209. Beneficial extended a loan to Ms. Vukman on
September 14, 2001 in the amount of $149,332.58 in connection with a refinance of Property located at 104 Dorf Drive. The loan
was secured by a Mortgage on the Property which along with a Loan Repayment and Security Agreement, was executed by
Ms. Vukman. She was to make monthly mortgage payments in the amount of $1,416.49 commencing on October 14, 2001 for
thirty years. Ms. Vukman defaulted in December of 2005.

On October 17, 2006, Beneficial filed a foreclosure complaint against Ms. Vukman and they eventually reached an agreement.
Specifically, they agreed to a settlement whereby Ms. Vukman was to make monthly payments under a restructured loan arrange-
ment. The terms were formalized in a Consent Judgment. Ms. Vukman defaulted on her obligations under this Consent Judgment
and Beneficial began the process of executing it. Ms. Vukman moved to vacate the Consent Judgment and Judge Joseph M. James
denied it. Beneficial purchased the Property at Sherriff ’s sale on August 2, 2010. On August 31, 2010 Ms. Vukman filed a Motion
to Set Aside Judgment and Sherriff ’s Sale which was granted by Judge Lee Mazur but later reversed by the Supreme Court of
Pennsylvania. Beneficial filed a Motion to Confirm the Sheriff ’s Sale and Judge Michael McCarthy granted it on February 19, 2014.
Ms. Vukman appealed that Order and the Superior Court affirmed and denied her request for reargument. The Supreme Court of
Pennsylvania denied her petition for allowance of appeal. While her application for reargument was pending, Ms. Vukman filed
pleadings with Judge McCarthy which he declined to rule upon. Following the Supreme Court’s denial of her petition, she field
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another motion asking the Court to rule on the petition she filed during the pendency of her appeal. Judge McCarthy again denied
her request. She then filed a motion accusing Judge McCarthy of judicial bias which Judge Ronald Folino denied. She attempted
to appeal Judge McCarthy’s Order again.

On May 9, 2016, Beneficial filed a Complaint in Ejectment against Ms. Vukman and all occupants of the Property. On May 10,
2016, Beneficial served the Complaint to an adult in charge of the Property. The Sheriff issued a return of service as to “all
occupants” of the Property.

Ms. Vukman has filed Preliminary Objections. First, she contends that her husband, Leo L. McDeavitt, Jr., was an indispensa-
ble party to the prior foreclosure action and Beneficial’s failure to join him as a party caused the foreclosure judgment and
Sherriff ’s Sale to be void. She also claims that her husband is an indispensable party to the ejectment proceedings and that
Beneficial failed to join or serve him with the ejectment Complaint. Second, Ms. Vukman argues that Beneficial is not in lawful
possession of the deed to the Property. Third, Ms. Vukman contends that the foreclosure action is still pending and therefore the
ejectment action is premature. Finally, she argues that due to Pa. Rule of Civil Procedure 1028(a)(6), her settlement demands
impact Beneficial’s right to pursue ejectment.

Preliminary objections in the nature of a demurrer test the legal sufficiency of the complaint. When considering preliminary
objections, all material facts set forth in the challenged pleadings are admitted as true, as well as all inferences reasonably
deducible therefrom. Preliminary objections which seek the dismissal of a cause of action should be sustained only in cases in
which it is clear and free from doubt that the pleader will be unable to prove facts legally sufficient to establish the right to relief.
If any doubt exists as to whether a demurrer should be sustained, it should be resolved in favor of overruling the preliminary
objections. Haun v. Community Health Systems. Inc., 14 A.3d 120, 123 (Pa. Super. 2011).

Ms. Vukman’s contention that her husband was an indispensable party to the prior foreclosure action is incorrect. Under Pa.
Rule of Civil Procedure 1144, the only necessary defendants to a foreclosure are (a) the mortgagor and (b) the “real owner of the
property,” which is the person named on the deed. In the instant case, Ms. Vukman was the sole mortgagor and Mr. McDeavitt was
not named on the deed. As for the ejectment action, Mr. McDeavitt has been properly joined and served. In an ejectment action,
original process must be served upon the named defendant as well as “any person not named as a party who is found in possession
of the property.” Upon service, such persons “shall thereupon become a defendant in the action,” and “upon praecipe of the plain-
tiff the prothonotary shall index the name of the person found in possession as a party to the action.” Pa. Rule of Civil Procedure
410(b)(2). In this case, on May 9, 2016, Beneficial filed a Complaint in Ejectment against Ms. Vukman and all occupants of the
Property. The next day, the Sherriff served an adult at the Property who refused to identify him or herself. Rule 402(a)(2)(i)
provides that original process may be served by handing a copy “at the residence of the defendant to an adult member of the
family with whom he resides [or] to an adult person in charge of such residence.” Ms. Vukman identified Mr. McDeavitt and her
son Christopher as the only other occupants of the Property. Thus, upon learning that Mr. McDeavitt was in possession of the
Property, Beneficial added him as a named defendant.

Ms. Vukman’s second preliminary objection incorrectly claims that Beneficial is not in lawful possession of the deed to the
Property because a court-ordered stay imposed after the sale negated their right to title. However, the Pennsylvania Supreme
Court rejected Ms. Vukman’s challenge to the sale, the Superior Court affirmed Judge McCarthy’s Order confirming the sale was
valid, and the Pennsylvania Supreme Court rejected Ms. Vukman’s petition for allowance of appeal. Additionally, Ms. Vukman
waived any challenge by failing to timely raise it during the foreclosure proceedings.

Third, Ms. Vukman contends that the foreclosure action is still pending and therefore the ejectment action is premature.
The foreclosure was complete in May 2009 when Ms. Vukman consented to judgment in favor of Beneficial. As stated above,
both of her challenges to the validity of the sheriff ’s sale were rejected. The Common Pleas Court has twice confirmed that
the foreclosure action is terminated.

Finally, Ms. Vukman argues that due to Pa. Rule of Civil Procedure 1028(a)(6), her settlement demands impact Beneficial’s right
to pursue ejectment. Rule 1028(a)(6) addresses situations where the parties have an arbitration agreement or other dispute-
resolution agreement that covers the subject dispute. There is none of that governing Ms. Vukman’s ejectment proceeding.

Therefore, Ms. Vukman’s Preliminary Objections are overruled; Answer in 30 days.

BY THE COURT:
/s/O’Reilly, S.J.

Dated: July 3, 2017

Carole L. Scheib v.
James Rozberil

Abuse of process by Plaintiff

Court entered order confirming prior order barring further actions by the Plaintiff regarding prior owned real property.

No. GD-16-003162. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—July 21, 2017.

OPINION
Plaintiff filed an appeal from an order we entered on March 20, 2017, dismissing the captioned action, on our own motion. I was

unaware until recently that an opinion was overdue.
Plaintiff has persisted in bringing actions against various persons who acquire real estate she and her husband once owned.

This is simply the latest. By an order in a prior action, Scheib v. Keystone Residential Properties, LLC et al., GD 11-18030, affirmed
by the Pennsylvania Superior Court at 634 WDA 2012, we barred her from filing any further actions by directing the Department
of Court Records, Civil Division (DCR) not to accept anything from her without prior permission from the Court, which was to be
denied if the action involved the premises at 54 Lawson Street. Unfortunately, the DCR permitted the instant action to be filed and
it eventually came to my attention, resulting in the order now under appeal.
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We have attached as APPENDIX 1 a copy of page 6 of the Superior Court’s opinion at 634 WDA 2012. Footnote 1 supports my
prior order and would also support the order I entered in the instant case.

Ms. Scheib may or may not have been treated unfairly twenty years ago in the original mortgage foreclosure action which
resulted in her family losing their home. However, she cannot be permitted to harass the unfortunate subsequent buyers of her
former home in these meritless attempts to change the past. On a human level, I have great sympathy for Ms. Scheib who has
clearly been devastated by the loss to the point where she may no longer be rational. A review of some of the docket items
indicates how bad things are: she filed a Petition to Consolidate and then filed an Answer to her own Petition, although she
describes it as being Defendant’s petition. See Doc. Nos. 20 and 16. Both (along with other papers) were apparently filed on the
same date, December 14, 2016. She recently filed a Statement of Matters although there had been no order entered directing her
to do so. Her Statement does not clarify the issues at all and merely demonstrates that she is still unable to understand the
concept of finality.

Our order in the instant case was proper and should be affirmed.
BY THE COURT:
/s/Friedman, J.

Dated: July 21, 2017

No. GD-16-003162
APPENDIX 1 TO OPINION

J-S58037-12 Excerpt from 634 WDA 2012

the case, a clear summary of the argument, or citation to any relevant legal authority. See Pa.R.A.P. 2114, 2116, 2117, 2118, 2119.
Appellant’s brief provides no specific indication of error we are asked to address on appeal. Appellant presents her argument on
eight pages, which contain quotations from unidentified or irrelevant court cases, and photocopies of various documents.
Appellant’s argument also consists of general statements of Appellant’s version of the facts presented as legal conclusions. Further,
Appellant totally fails to identify or plainly discuss her contentions on appeal or to utilize relevant legal citations to applicable law
to support her contentions. See Pa.R.A.P. 2119. Appellant’s gross deviations from the Pennsylvania procedural rules governing
appellate briefs constitute sufficient grounds to suppress her brief and quash or dismiss the appeal.1 See Pa.R.A.P. 2101; Smathers
v. Smathers, 670 A.2d 1159, 1160 (Pa.Super. 1996) (holding substantial defects in appellant’s brief precluded meaningful

1 As the trial court aptly observed, Appellant instituted this action in an effort to re-litigate matters that have already been decided
against her. Further, her filings contain inaccurate statements and representations, including service of process and a right to
recovery.  Moreover, “res judicata clearly bars the filing of the captioned action.” (See Trial Court Opinion at 3.) The court’s order
“limiting Appellant’s right to file anything further without prior court approval was proper to prevent her continued abuse and
misuse of the judicial system while still allowing her access to the courts when appropriate and warranted” was also proper. (Id.
at 2-3.) See Menna v. St. Agnes Medical Center, 690: A.2d 299, 305-06 (Pa.Super. 1997) (stating that when party re-litigates issue
and engages in vexatious, frivolous, and obstreperous litigation conduct, courts have power to enjoin or limit litigant from filing
further lawsuits on same issue).
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