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Commonwealth of Pennsylvania v.
Phillip Foxx

Criminal Appeal—Sentencing (Discretionary Aspects)—Homicide—Juvenile Lifer—Mandatory Sentence—Concurrent/Consecutive

Former juvenile is resentenced on conviction for second degree murder to an aggregate sentence of 35 years to life.

No. CC 199311573, 199313472. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 18, 2018.

OPINION
PROCEDURAL HISTORY
Appellant, Phillip Foxx, was charged by criminal information (199311573) with one count of criminal homicide. At criminal

information (CC 199313472) Appellant was charged with: two counts of robbery and one count each of aggravated assault, reck-
lessly endangering another person, criminal conspiracy, and carrying a firearm without a license. All charges arose from an
incident that occurred on September 9, 1993.
On June 22, 1994, Appellant proceeded to a jury trial before the Honorable Robert E. Dauer. Appellant’s case was joined with

co-defendant, Dorian Lamore. On June 28, 1994, Appellant was found guilty of second-degree murder at CC 199311573 and guilty
on all charges at CC 199313472. On July 25, 1994, Appellant was sentenced by Judge Dauer as follows:
Count one: second degree murder (CC 199311573) – life without parole;
Count two: robbery (CC 199313472) – ten to twenty years incarceration to be served consecutive to the period of incarceration

imposed for second-degree murder;
Count three: aggravated assault (CC 199313472) – ten to twenty years consecutive incarceration; and
Count four: criminal conspiracy (CC 199313472) – five to ten years consecutive incarceration. No further penalty was imposed

at the remaining counts.
On August 3, 1994, Appellant filed post-sentence motions, which were denied on December 12, 1994. 
Appellant filed a timely notice of appeal, and the Superior Court affirmed the judgment of sentence on April 24, 1996. On May

24, 1996, Appellant filed a petition for allowance of appeal with the Pennsylvania Supreme Court, which was denied on November
15, 1996.
On March 15, 1999, Appellant filed a pro se PCRA Petition. PCRA Counsel filed a “No-Merit” letter and a Motion to Withdraw

as Counsel, as the Petition was untimely filed. On January 22, 2001, Judge Dauer dismissed the PCRA Petition.
On November 12, 2003, Appellant filed a second pro se PCRA. Appellant ultimately withdrew the PCRA Petition, and the

petition was dismissed on October 13, 2005. 
On July 13, 2010, Appellant filed a third pro se PCRA Petition. The case was reassigned to the Honorable Edward J. Borkowski

(hereinafter referred to as the “Sentencing Court”). Counsel was appointed to represent Appellant, and an Amended PCRA Petition
was filed on January 7, 2011. The Commonwealth filed its Answer on January 27, 2011. 
The Sentencing Court dismissed the PCRA Petition as being time-barred on April 26, 2012. 
Appellant filed a timely notice of appeal on May 23, 2012, and the judgment of sentence was affirmed by the Superior Court on

February 26, 2014. 
On March 28, 2014, Appellant filed a petition for allowance of appeal with the Pennsylvania Supreme Court, which was denied

on August 5, 2014. 
Appellant filed a pro se PCRA Petition on March 2, 2016. Counsel was appointed and filed an Amended PCRA Petition on March

24, 2016. The Commonwealth filed its Answer on August 22, 2016. 
On July 25, 2017, Appellant’s PCRA Petition was granted, and he was resentenced at the count of second-degree murder to a

term of imprisonment of thirty years to life. His sentence was also reduced at CC 199313472 as follows:
Count two: robbery – five to ten years of incarceration;
Count three: aggravated assault – five to ten years of incarceration to be served consecutive to the period of incarceration

imposed at CC 199311573; and
Count five: criminal conspiracy – five to ten years of incarceration to be served concurrent to the period of incarceration

imposed at count three. No further penalty was imposed at the remaining counts.
Appellant filed a post-sentence motion on August 4, 2017, which was denied by the PCRA Court on September 5, 2017.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant filed his Concise Statement on December 1, 2017. Appellant raises the following issues on appeal, and they are

presented below exactly as Appellant stated them: 

1. Whether the sentencing court abused its discretion by relinquishing its sentencing duties to Judge Dauer and failing
to follow the dictates of Miller v. Alabama and its progeny? Post-Sentencing Motions ¶ 13 C, D and E.
2. Whether the sentencing court abused its discretion in believing that Judge Dauer was in the best position to sentence
Defendant, which contradicts the dictates of Miller v. Alabama and its progeny? Post-Sentencing Motions ¶ 13 D.
3. Whether the sentencing court abused its discretion by reading and adopting Judge Dauber’s statement of why a
sentence in this case should be significant when the statement referred to both Appellant and his Co-Defendant, who was
much more culpable?
4. Whether the sentencing court abused its discretion and/or erred in sentencing Defendant to a mandatory sentence
pursuant to 18 Pa.C.S. § 1102.1 in contrary to Commonwealth v. Batts? Post-Sentencing Motions ¶ 13 H.
5. Whether the sentencing court profoundly abused its discretion by failing to understand and/or take into consideration
the extensive positive conduct of Appellant before he knew that there was a chance of re-sentencing? Post-Sentencing
Motions ¶ 13 G.
6. Whether the sentencing court failed to consider that Appellant must be paroled twice? Post-Sentencing Motions ¶ 13 H.
7. Whether the sentencing court failed to consider the sentencing guidelines on the record at the sentencing hearing for
the non-homicide crimes? Post-Sentencing Motions ¶ 13 I.
8. In the alternative to ¶ 7, Whether the sentencing court used erroneous sentencing guidelines in this case? Post-
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Sentencing Motions ¶ 13 J.
9. Whether the sentencing court imposed an illegal mandatory sentence as for the crimes of aggravated assault, robbery
and conspiracy. Post-Sentencing Motions ¶ 13 K.

FINDINGS OF FACT
The Superior Court has previously and succinctly summarized the underlying facts as follows: 

The charges arose from an incident that occurred on September 9, 1993 on Lamont Street in the Northside section of
Pittsburgh. At that time, appellant and an accomplice lured two pizza deliverymen in order to rob them. Although the
deliverymen did not resist, appellant and his accomplice nevertheless mercilessly attempted to execute both men, killing
one and wounding the other. Appellant was a juvenile at the time of the crime.

Commonwealth v. Foxx, No. 848 WDA 2012, 2014 WL 10981964, at *1 (Pa. Super. Feb. 26, 2014) (unreported).

DISCUSSION
I.
Appellant alleges in his first, second, and third claims that the Sentencing Court abused its discretion: (1) by relinquishing its

sentencing duties to Judge Dauer and failing to follow the dictates of Miller v. Alabama and its progeny; (2) by believing that Judge
Dauer was in the best position to sentence defendant, which contradicts the dictates of Miller v. Alabama, and its progeny; and,
(3) by reading and adopting Judge Dauer’s statement of why a sentence in this case should be significant when the statement
referred to both Appellant and his Co-Defendant, who was much more culpable. Specifically, Appellant alleges the Sentencing
Court stated on “numerous occasions” that Judge Dauer was in the best position in sentencing Appellant, and in doing so, the
Sentencing Court relinquished its sentencing duties and paid only “lip service” to Miller by relying heavily on Judge Dauer’s
decision. Appellant’s claims are without merit.
Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal

absent a manifest abuse of discretion. Commonwealth v. Johnson, 666 A.2d 690, 693 (1995). To constitute an abuse of discretion
the sentence imposed must either exceed the statutory limits or be manifestly excessive. In this context, an abuse of discretion
is not shown merely by an error in judgment. Rather, a defendant must establish, by reference to the record, that the sentencing
court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias, or ill will, or arrived at a
manifestly unreasonable decision. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super 2003).
Further, a defendant challenging the discretionary aspects of his sentence must satisfy a four-part test in order to invoke the

Superior Court’s jurisdiction to review the claim:

(1) whether appellant has filed a timely notice of appeal; (2) whether the issue was properly preserved at sentencing or
in a motion to reconsider and modify sentence; (3) whether appellant’s brief has a fatal defect; and (4) whether there is
a substantial question that the sentence appealed from is not appropriate under the Sentencing Code.

Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010) (quotations and citations omitted). A substantial question is raised
when a defendant alleges that the sentencing court failed to take into consideration certain statutory factors before sentencing a
defendant. Commonwealth v. Riggs, 63 A.3d 780, 786 (Pa. Super. 2012). However, the Superior Court has consistently held that a
claim of inadequate consideration of mitigating factors does not raise a substantial question. Commonwealth v. Disalvo, 70 A.3d
900, 903 (Pa. Super. 2013).
In Miller v. Alabama, the United States Supreme Court held that “mandatory life without parole for those under the age of

eighteen at the time of their crimes violates the Eighth Amendment’s prohibition against ‘cruel and unusual punishments.’” 132 S.
Ct. 2455, 2460 (2012). The United State Supreme Court did not categorically bar the sentence of life without parole for individuals
under the age of eighteen, but only required there be judicial consideration of certain factors set prior to the imposition of a
sentence of life without parole. See Batts (“Batts I”), supra, at 296.
The Pennsylvania Superior Court has set forth a detailed sentencing scheme for juveniles who were sentenced before Miller

was decided. Specifically, such defendants are subject to a mandatory maximum sentence of life, and the minimum sentence is to
be determined by the sentencing court, taking into consideration the age-related factors set forth in Miller:

[A]t a minimum [the sentencing court] should consider a juvenile’s age at the time of the offense, his diminished
culpability and capacity for change, the circumstances of the crime, the extent of his participation in the crime, his
family, home and neighborhood environment, his emotional maturity and development, the extent that familial
and/or peer pressure may have affected him, his past exposure to violence, his drug and alcohol history, his ability
to deal with the police, his capacity to assist his attorney, his mental health history, and his potential for rehabilitation.

Id. at 297. In fashioning the defendant’s minimum term of imprisonment, the sentencing court should be guided by 18 Pa. C.S.
§ 1102.1,1 along with the abovementioned factors, in determining an appropriate, individualized sentence in resentencing a
juvenile defendant. See Commonwealth v. Batts (“Batts II”) 163 A.3d 410, 457-458 (Pa. 2017). 
Appellant has failed to raise a substantial question. Appellant was resentenced to thirty years to life for the count of second

degree murder, and a consecutive five to ten year period of incarceration for robbery, aggravated assault, and criminal conspiracy.
The Sentencing Court properly considered the factors set forth in Miller as follows:

The Court has taken into account his own statement on the witness stand, the arguments made on behalf of Mr. Foxx by
Mr. Farrell. The Court, taking everything into account, as stated in Miller and Batts, his age at the time of the offense, his
acknowledged culpability, capacity for change, he’s demonstrated that certainly. The circumstances of the crime referred
to by Judge Dauer and certainly confirmed by virtue of my review of the record and the extent of participation in the
crime. Of course, he was the essential participant. Family[,] home[,] and neighborhood environment, which can simply
be stated was chaotic except for his base and relationship in the religious community. His emotional maturity and devel-
opment described [by] [D]ilmore. The extent of peer pressure that may have affected him. His lack of a strong family
environment, past exposure to violence. Drug and alcohol history, ability to deal with the police, and his mental health
history, and, again, his rehabilitation as demonstrated, in fact, by his progress in the state correctional system.

(PCRA Transcript, July 25, 2017, pp. 12-13, hereinafter referred to as “PCRA”).
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The factors set forth in Miller are the minimum criteria that the sentencing court must consider, and certainly do not preclude
the sentencing court from considering other relevant material. See 42 Pa.C.S.A. §9721 (sentencing generally). This Court was asked
to resentence Appellant some twenty-three years after the original sentence was imposed by Judge Dauer. Judge Dauer’s state-
ment at that time was an appropriate factor, out of a constellation of factors, for this Court to consider.
Further, the entirety of the present sentencing record clearly demonstrates that this Court’s sentence did take into considera-

tion a comprehensive list of factors in imposing the sentence and did not place undue weight on Judge Dauer’s comments.
Appellant’s characterization that the Court “relinquished” its sentencing duties to Judge Dauer is inaccurate and belied by simple
reference to the entirety of the sentencing record. (See PCRA, July 25, 2017, generally).
As such, Appellant’s claims are without merit.

II.
Appellant alleges in his fourth claim that the Sentencing Court “abused its discretion and/or erred in sentencing Defendant to

a mandatory sentence pursuant to 18 Pa.C.S. § 1102.1 contrary to Commonwealth v. Batts.”
After Miller, a new sentencing scheme was enacted for persons under the age of eighteen convicted of first or second-degree mur-

der after June 24, 2012. Batts (Batts I,), supra, at 293. Under the new statute, a person over fifteen years of age at the time of the offense
shall be sentenced to a term of imprisonment the minimum of which shall be at least thirty years to life. See 18 Pa.C.S.A. § 1102.1.
In Batts I, Justice Baer authored a concurring opinion suggesting that for the purpose of uniformity in sentencing, courts tasked

with resentencing juveniles convicted prior to the Miller decision should look to Section 1102.1 for guidance when determining a
defendant’s minimum sentence. Id. at 300. In Batts II, the Pennsylvania Supreme Court reasoned that even though the General
Assembly presumably did not initially believe that Miller would apply retroactively, section 1102.1 provides a clear expression of
legislative intent as it relates to sentencing juveniles. Batts II, at 444. However, that presumption was later proved incorrect in light
of the United States Supreme Court decision in Montgomery v. Louisiana, 136 S.Ct. 718 (2016)(ruling that Miller had full retroac-
tive effect). Irrespective of Montgomery’s holding of retroactivity, the Court can clearly look to Section 1102.1 for guidance in this
circumstance when imposing sentence in these types of cases.
In Commonwealth v. Melvin, the Pennsylvania Superior Court held that it was permissible for sentencing courts to look to the

mandatory minimum sentences set forth in Section 1102.1 for guidance in imposing sentence on juveniles convicted prior to June
24, 2012. The PCRA Court’s imposition of a thirty years to life sentence in this instance was consistent with Section 1102.1(c)(1)
and compliant with Batts II. 172 A.3d 14, 22 (Pa. Super. 2017).
The Sentencing Court clearly did not abuse its discretion and/or err when it sentenced Appellant. First, the Sentencing Court

acknowledged it was not obligated to sentence Appellant under section 1102.1, although noting the Commonwealth was requesting
a sentence in line with Section 1102.1. (PCRA, July 25, 2017, 7-8). Second, the Sentencing Court adhered to the current law of this
Commonwealth when it used section 1102.1(c) as a guideline for setting Appellant’s minimum sentence, which is consistent with
Batts II. Third, the Sentencing Court considered, on the record, the factors set forth in Miller. Finally, after considering all the
evidence presented, the Sentencing Court sentenced Appellant at the count of second-degree murder to a period of incarceration
of 30 years to life. See Melvin, supra, at 19.
Thus, Appellant’s claim that the Sentencing Court abused its discretion and/or erred in sentencing the Defendant to a manda-

tory sentence pursuant to 18 Pa.C.S. § 1102.1 contrary to Commonwealth v. Batts is without merit as it is clearly contradicted by
the record in this matter.

III.
Appellant alleges in his fifth claim that the Sentencing Court “profoundly abused its discretion by failing to understand or take

into consideration the positive conduct of Appellant before he ever knew that there was a chance for resentencing.” This claim is
without merit.

The Sentencing Court did take into consideration, and in fact placed great weight on, the extensive positive conduct of
Appellant, including his “pre-Miller” conduct. Specifically, the Sentencing Court stated:

As to Mr. Foxx, the support, of course, that he enjoyed during his youth from his pastoral community, so to speak, weighs
in his favor. The fact that they stood by him all these years and have faith in his progress as he has made[,] his positive
attitude, his conduct throughout his incarceration, despite what one might perceive in this circumstance as hopelessness
that confronted him, his very positive factor and, of course, that letter stated weighs heavily in his favor by virtue of the
acts that appl[y] to him. I can’t imagine being in that circumstance he was in, life plus 50, that a person would conduct
themselves in the manner in which he did and take the positive steps and exhibit the positive attitude he did during those
years. And that is the most positive factor that weighs in his favor. 

(PCRA, July 25, 2017, 10-11). Appellant’s claim is meritless as the record clearly belies this claim.

IV.
Appellant alleges in this sixth claim that the Sentencing Court failed to consider that Appellant must be paroled twice. 
It is well settled that the imposition of consecutive rather than concurrent sentences rests within the sentencing court’s

discretion. Commonwealth v. Harvard, 64 A.3d 690 (Pa. Super 2013). Moreover, defendants convicted of multiple offenses are
not entitled to a “volume discount” on their aggregate sentence. Commonwealth v. Foust, 180 A.3d 416, 434-435 (Pa. Super.
2018). The imposition of consecutive sentences that are independently valid punishments is distinctly within the discretionary
function of the sentencing authority. Id.When a trial court imposes multiple term of years sentences, it is making a series of deter-
minations about what the appropriate sentence is for each offense. Id.
Here, the Sentencing Court imposed a consecutive sentence that was independently valid. Specifically, at the charge of second

degree murder, the Sentencing Court, well within its discretion, sentenced Appellant to 30 years to life. At the second case involv-
ing the non-homicide charges, the Sentencing Court imposed a five to ten year sentence at each count running concurrently but
running consecutive to the sentence imposed at the second degree murder conviction. The sentences were proper as the Sentencing
Court found Appellant to be an essential participant in the crime and recognized that the actions of Appellant contributed to the
loss of [Mr. Weiss’s] life and the separate aggravated assault on the other victim, Mr. Puhac. (PCRA, July 25, 2017, 11-12). As such,
the Sentencing Court imposed an aggregate sentence of thirty-five years to life. Thus, the Sentencing Court found this an appro-
priate sentence given Appellant’s degree of participation in the offense. As such, this claim is without merit.
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V.
Appellant alleges in his seventh claim and eighth claims that the Sentencing Court failed to consider the sentencing guidelines

on the record at the sentencing hearing for the non-homicide crimes but also argues, in the alternative, that the Sentencing Court
used erroneous sentencing guidelines. These claims have been waived, and in any event are without merit.
The Pennsylvania Superior Court has long held that a Rule 1925(b) Statement “shall concisely identify each ruling or error that

the appellant intends to challenge with sufficient detail to identify all pertinent issues for the judge.” Pa.R.A.P. 1925(b)(4)(ii); see
also Commonwealth v. Proctor, 156 A.3d 261, 267 (Pa.Super. 2017). Further, the Pennsylvania Supreme Court has stated that the
“Rule 1925 is a crucial component of the appellate process, which ‘is intended to aid trial judges in identifying and focusing upon
those issues which the parties plan to raise on appeal.’” Commonwealth v. Lord, 719 A.2d 306, 308 (Pa. 1998).
Appellant has set forth conflicting and confusing claims regarding sentencing guidelines with respect to the non-homicide

charges. On one hand, Appellant argues the Sentencing Court failed to consider the sentencing guidelines “on the record” but then
alleges the Sentencing Court used erroneous sentencing guidelines when imposing sentence on the non-homicide charges. In light
of the obvious obfuscatory nature of these claims, in addition to failing to reference the portions of the record supporting these
claims or how the guidelines used were “erroneous,” they are waived for failure to comply with the requirements of Pa.R.A.P.
1925(b)(4)(ii) and are meritless.

VI.
Appellant alleges in his ninth and final claim that the sentencing court imposed an illegal mandatory sentence with respect to

the counts of: aggravated assault, robbery, and conspiracy. 
The Sentencing Court did not impose mandatory sentences for the charges of aggravated assault, robbery, and conspiracy.

Specifically, the Court sentenced as follows:

At the count of aggravated assault on Mr. Puhac, he’ll be sentenced to a period of incarceration of 5 to 10 years. That will
run consecutive to the period imposed at the 30 years to life. At the count of robbery of Mr. Puhac, he’ll be sentenced
to a period of incarceration of 5 to 10 years. That will run concurrent to the previously imposed period of incarceration.
At the count of criminal conspiracy, he’ll be sentenced to a period of incarceration of 5 to 10 years. That will run
concurrent to the previously imposed periods of incarceration.

(PCRA, July 25, 2017, 13-14). There is simply no support in the record that the Sentencing Court imposed “mandatory sentences”
with respect to the above-referenced charges. To the contrary, the record supports that the Sentencing Court imposed the stated
sentence after a thorough review of the record. Said sentence was imposed within its discretion by the Sentencing Court. As such,
Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: July 18, 2018
1 18 Pa.C.S.A. §1102.1 states in relevant part:
[…]

(c) Second degree murder.--A person who has been convicted after June 24, 2012, of a murder of the second degree, second degree
murder of an unborn child or murder of a law enforcement officer of the second degree and who was under the age of 18 at the
time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.
(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.--In determining whether to impose a sentence of life without parole under subsection (a), the court shall consider
and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by
family members of the victim detailing the physical, psychological and economic effects of the crime on the victim and
the victim’s family. A victim impact statement may include comment on the sentence of the defendant.
(2) The impact of the offense on the community.
(3) The threat to the safety of the public or any individual posed by the defendant.
(4) The nature and circumstances of the offense committed by the defendant.
(5) The degree of the defendant’s culpability.
(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.
(7) Age-related characteristics of the defendant, including:
(i) Age.
(ii) Mental capacity.
(iii) Maturity.
(iv) The degree of criminal sophistication exhibited by the defendant.
(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.
(vi) Probation or institutional reports.
(vii) Other relevant factors.

(e) Minimum sentence.--Nothing under this section shall prevent the sentencing court from imposing a minimum sentence greater
than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing may not
supersede the mandatory minimum sentences provided under this section.
[…]
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Commonwealth of Pennsylvania v.
Antonio Dante Butler

Criminal Appeal—PCRA—Homicide (1st Degree)—Ineffective Assistance of Counsel—Corrupt Source—Kloiber—
Voluntary Manslaughter Instruction—Failure to Object to Prosecutorial Misconduct

Various claims of ineffective assistance of counsel with respect to a first-degree murder conviction.

No. CC 201005536. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 11, 2018.

OPINION
This is an appeal of a denial of Antonio Dante Butler’s (Petitioner), petition pursuant to the Post-Conviction Relief Act (here-

inafter referred to as, “PCRA”), 42 Pa.C.S. § 9541, et seq. After a jury trial, Petitioner was convicted of First Degree Murder and a
violation of the Uniform Firearms Act. Petitioner was sentenced to a term of life imprisonment and a consecutive term of impris-
onment of not less than 3 1/2 years nor more than 7 years imprisonment relative to the firearms charge. On direct appeal, the
Superior Court affirmed Petitioner’s judgment of sentence at 1619 WDA 2012. The Pennsylvania Supreme Court denied allocatur
on March 16, 2016. Petitioner timely filed a petition pursuant to the PCRA challenging the effectivness of his trial counsel. After
this Court denied that petition, Petitioner filed the instant appeal.

As set forth in this Court’s prior opinion, the relevant facts presented at trial were as follows:

Orlando Anderson testified that on December 29, 2009, he was looking for a ride to visit his friend, Erica Daye, to help
fix her daughter’s bike. He bumped into the [petitioner] on Third Street in Pitcairn. He asked the [petitioner] if he could
get a ride to Erica Daye’s residence on McGinnis Street. The [petitioner] told him he’d have to ask the victim in this case,
Lamont Ford, who was known as “Lolo”. When the victim showed up, Anderson asked for the ride. The victim agreed
to drive Anderson to Erica Daye’s residence. All three got into the victim’s vehicle. The [petitioner] sat in the front
passenger seat and Anderson sat in the rear passenger seat. Ford told Anderson and the [petitioner] that he had to stop
at his aunt’s house before they stopped at Erica Daye’s residence. After the victim got back in the vehicle, they left for
Erica Daye’s residence. As they approached the residence, Anderson told Ford to drive on Brinton Road and turn onto
Kay Street. The three men engaged in normal conversation during the ride. Ford and the [petitioner] appeared “cool”
with each other and there was no tension in the vehicle. When the vehicle stopped on Kay Street, Anderson exited the
vehicle. As he just started walking away, he heard a gunshot. He turned around and saw a number of muzzle flashes inside
the vehicle. The [petitioner] was halfway inside the vehicle firing gunshots toward Ford. The vehicle then drifted forward
and hit another vehicle. Anderson was still close to the shooting scene. The [petitioner] turned toward him and fled the
scene running down Brinton Road toward Second Street. Anderson stayed at the scene screaming for help and waited
for help to arrive. He testified that the [petitioner] was wearing a red jacket, boots and black jeans at the time of
the shooting.

Brandon Marto testified that on December 29, 2009, he was driving his pick-up truck on Brinton Road in Pitcairn, just as
it was starting to get dark. According to Marto, it was dusk. While he was driving he heard a “pop” and thought he had
blown a tire. He heard another “pop” and observed a car parked on the side of Kay street. As he turned to look down Kay
Street, he observed a man standing outside the passenger’s side of the car shooting into it. He then observed the flashes
of five gunshots. He observed another man standing outside the car on the driver’s side of the vehicle. He testified that
the shooter was approximately 5'9" - 5'10" and weighed approximately 160 pounds. At the time of the shooting, he was
wearing a red, long sleeved windbreaker, jeans and boots and he had short hair. He testified that the gun was dark in color,
probably black. As he drove by the shooting scene, he was able to observe the shooter run from the scene.

Reverend Deacon Byron Johnson testified that he lived near the scene of the shooting on Brinton Road. He testified that
he heard gunshots on the day of the shooting and he looked out the window of his residence. Immediately after the shoot-
ing he observed a black male walking toward his residence from what appeared to be Kay Street. The male was wearing
a red coat, a hoodie, jeans and boots. He kept his hands in his pockets. He walked away from the scene on Second Street.
Deacon Johnson testified that after the [petitioner] was arrested and he saw a photograph of the [petitioner] in the news-
paper, he recognized the [petitioner] as the person he saw on the day of the shooting. He could not, however, identify the
[petitioner] at trial, attributing his inability to do so on the three year gap between the time he saw the [petitioner] on the
street and the time he was asked to identify the [petitioner] in the courtroom.

Brian Franklin testified that on January 28, 2010, he and the [petitioner] were cellmates in the Allegheny County Jail. On
that date, the [petitioner] asked Franklin if police could get DNA from a Pepsi can.1 Franklin advised the [petitioner] that
he believed DNA could be obtained from the can. The [petitioner] then asked him whether DNA or other evidence could
be obtained from a vehicle. Franklin asked the [petitioner] why he was asking these questions. The [petitioner] replied
by telling Franklin that he was involved in a case. He told Franklin that he pulled the trigger in a homicide case. The
[petitioner] explained that the [petitioner] had a “beef” with the victim and he wanted a fair fight with the victim. The
victim did not want to fight. The [petitioner] explained that he asked for a ride from the victim to pay for his cell phone
bill. The [petitioner] basically disclosed the same events of the night of the shooting as described by Orlando Anderson.
He told Franklin about the stop at the victim’s aunt’s house. According to the [petitioner], even though he never saw the
victim with a gun, he thought the victim went into the house to get a gun. The [petitioner] told Franklin that the vehicle
came to a stop and he shot the victim because he thought the victim was going to shoot him first. He stated that Orlando
Anderson was in the back seat of the vehicle at the time of the shooting. He stated that he got rid of the gun. Days after
the incident, the [petitioner] begged Franklin not to tell anybody what he had told Franklin.

Petitioner raises a number of claims that trial counsel rendered ineffective assistance of counsel. It is well established that
counsel is presumed effective and the petitioner bears the burden of proving ineffectiveness. Commonwealth v. Cooper, 596 Pa.
119, 941 A.2d 655, 664 (Pa. 2007). Under the federal constitution, to obtain relief on a claim of ineffective assistance of counsel, a
petitioner must rebut that presumption and demonstrate that counsel’s performance was deficient, and that such performance
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prejudiced him. Strickland v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). As set forth in
Commonwealth v. Dennis, 17 A.2d 297, 301 (Pa.Super. 2011),

[i]n our Commonwealth, we have rearticulated the Strickland Court’s performance and prejudice inquiry as a three-
prong test. Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudice such that there is a reasonable proba-
bility that the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa. 186,
786 A.2d 203, 213 (Pa. 2001).

The standard remains the same for claims under Pennsylvania and federal law. A claim of ineffectiveness will be denied if the
petitioner’s evidence fails to meet any of these prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court
hearing a PCRA petition are binding on higher courts where the record supports such credibility assessments. Commonwealth v.
R. Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).
The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has

forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Counsel cannot be considered ineffective for failing to assert a meritless claim.
Commonwealth v. Tanner. 600 A.2d 201 (Pa.Super. 1991).
This Court does not believe that Petitioner can overcome the presumption that trial counsel rendered effective assistance of

counsel. Petitioner’s first claim is that trial counsel rendered ineffective assistance of counsel by failing to request a “corrupt and
polluted source” instruction concerning the testimony of Orlando Anderson. This claim is without merit. A “corrupt and polluted
source” instruction, which informs the jury that the accomplice is a corrupt and polluted source whose testimony should be viewed
with great caution, is required when an accomplice’s testimony implicates the defendant. Commonwealth v. Wholaver, 177 A.3d
136, 165 (Pa. 2018); Commonwealth v. Smith, 609 Pa. 605, 17 A.3d 873, 906 (2011) (quoting Commonwealth v. Chmiel, 536 Pa. 244,
639 A.2d 9, 13 (1994)); Commonwealth v. Collins, 957 A.2d 237, 262 (Pa.Super. 2008) Accomplice liability requires evidence that
the person: (1) intended to aid or promote the substantive offense; and (2) actively participated in that offense by soliciting,
aiding, or agreeing to aid the principal. Collins, citing Commonwealth v. Rega, 593 Pa. 659, 933 A.2d 997, 1014 (2007), cert. denied,
552 U.S. 1316, 128 S.Ct. 1879, 170 L.Ed.2d 755 (2008).
The record in this case does not remotely establish that Orlando Anderson was an accomplice of Petitioner. As set forth above,

the trial evidence established that the petitioner acted alone when he shot and killed the victim. There is absolutely no evidence
that Orlando Anderson intended to aid or promote the murder of the victim nor was there any evidence establishing that Orlando
Anderson actively participated in the murder by soliciting, aiding, or agreeing to aid the petitioner. Because this Court would not
have given the “corrupt and polluted source” instruction on this record, trial counsel could not have rendered ineffective
assistance of counsel for failing to request such an instruction.
Petitioner next claims that trial counsel rendered ineffective assistance of counsel because he failed to request a Kloiber

instruction concerning Orlando Anderson’s identification of the petitioner. As set forth in Commonwealth v. Ali, 10 A.3d 282, 303-
(Pa. 2010):

Under Kloiber, “a charge that a witness’[s] identification should be viewed with caution is required where the eyewit-
ness: (1) did not have an opportunity to clearly view the defendant; (2) equivocated on the identification of the defendant;
or (3) had a problem making an identification in the past.” Commonwealth v. Gibson. 547 Pa. 71, 688 A.2d 1152, 1163
(1997) (citing Kloiber ). Where an eyewitness has had “protracted and unobstructed views” of the defendant and consis-
tently identified the defendant “throughout the investigation and at trial,” there is no need for a Kloiber instruction.
Commonwealth v. Dennis. 552 Pa. 331, 715 A.2d 404, 411 (1998). When the witness already knows the defendant, this prior
familiarity creates an independent basis for the witness’s in-court identification of the defendant and weakens ineffec-
tiveness claims based on counsel’s failure to seek a Kloiber instruction. See Commonwealth v. Fisher, 572 Pa. 105, 813
A.2d 761, 770-71 (2002) (Opinion Announcing Judgment of the Court) (witness’s in-court identification valid based on
witness having known defendant for eleven years); Commonwealth v. (Freddie] Johnson, 433 Pa. 34, 248 A.2d 840, 841-
42 (1969) (witness had known defendant for three years prior to robbery and murder; no trial court error in not issuing
Kloiber instruction); see also Commonwealth v. [Clarence] Johnson, 419 Pa.Super. 625, 615 A.2d 1322, 1335-36 (1992)
(witness knew defendant and “had seen him on several occasions” prior to murder; defendant not entitled to Kloiber
instruction because witness’s in-court identification was supported by independent basis).

In this case, a Kloiber instruction would not have been granted by this Court. Orlando Anderson clearly viewed Petitioner prior to,
during and after the shooting and murder of the vicitm. Orlando Anderson never equivocated on the identification of Petitioner and
he did not have a problem identifying Petitioner in the past. Orlando Anderson clearly identified Petitioner at trial as the person
who shot and killed the victim in this case. During his testimony at trial, Orlando Anderson advised the jury that he intentionally
failed to identify Petitioner prior to trial during a photo array out of fear for his personal safety. In consdering the totality of
Orlando Anderson’s testimony at trial, it is clear that his identification of Petitioner was clear, unequivocal and accurate. This Court
would not have provided a Kloiber instruction at trial and trial counsel could not, therefore, have rendered deficient assistance
of counsel.
Petitioner next challenges trial counsel’s failure to request a voluntary manslaughter instruction to the jury. An “unreasonable

belief” manslaughter charge shall be given only when requested by the defendant at trial, where the offense has been made an
issue in the case, and the trial evidence reasonably would support such a verdict. Commonwealth v. Patton, 936 A.2d 1170, 1177
(Pa.Super. 2007) see also Commonwealth v. Robinson, 554 Pa. 293, 721 A.2d 344, 353 (Pa. 1999) (citing Commonwealth v. Browdie,
543 Pa. 337, 671 A.2d 668, 674 (Pa. 1996); Commonwealth v. Williams, 537 Pa. 1, 640 A.2d 1251(Pa.1994)) Commonwealth v. White,
490 Pa. 179, 415 A.2d 399 (1980) (involuntary manslaughter); Commonwealth v. Williams, 490 Pa. 187, 415 A.2d 403 (1980) (invol-
untary manslaughter). A defendant is not entitled to a jury instruction that has no basis in the evidence presented at trial. See
Commonwealth v. Carter, 502 Pa. 433, 466 A.2d 1328 (Pa. 1983) (defendant not entitled to unreasonable belief voluntary
manslaughter instruction where no evidence supported such charge).
In order to obtain a verdict of voluntary manslaughter, the Commonwealth has the burden of proving beyond a reasonable doubt

that a homicide was not a justifiable act of self-defense. Commonwealth v. White, 492 Pa. 489, 491, 424 A.2d 1296 (1981);
Commonwealth v. Walley, 466 Pa. 363, 353 A.2d 396 (1976). A killing which occurs because a [petitioner] mistakenly believes that
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he or she is justified in taking such action constitutes voluntary manslaughter. See 18 Pa.C.S.A. § 2503(b); Commonwealth v. Cain,
484 Pa. 240, 398 A.2d 1359 (1979); Commonwealth v. Nau, 473 Pa. 1, 373 A.2d 449 (1977). The crime of voluntary manslaughter is
codified at 18 Pa.C.S. § 2503, which provides in relevant part:

(a) General rule.--A person who kills an individual without lawful justification commits voluntary manslaughter if at the
time of the killing he is acting under a sudden and intense passion resulting from serious provocation by:

(1) the individual killed; or

(2) another whom the actor endeavors to kill, but he negligently or accidentally causes the death of the individual killed.

(b) Unreasonable belief killing justifiable. -- A person who intentionally or knowingly kills an individual commits volun-
tary manslaughter if at the time of the killing he believes the circumstances to be such that, if they existed, would justify
the killing under Chapter 5 of this title (relating to general principles of justification), but his belief is unreasonable.

A charge on voluntary manslaughter would not have been given to the jury if requested by trial counsel. Voluntary manslaughter
requires a killing to be intentional or knowing. Petitioner’s theory at trial was that he did not shoot and kill the victim. Moreover,
there were no credible facts of record establishing circumstances upon which Petitioner could have believed he was justified in
shooting the victim. There was no trial testimony that the victim was seen with a weapon prior to the shooting. By all accounts, the
victim was sitting behind the steering wheel of his vehicle at the time he was shot. There was no hostility whatsoever inside the
vehicle prior to the shooting. Because the evidence in this case demonstrated that petitioner shot and killed someone who was no
threat to him, the jury would not have been charged on voluntary manslaughter. Accordingly, the failure to request such a jury
instruction is not ineffective assistance of counsel.
Finally, as recognized in Commonwealth v. Toledo, 529 A.2d 480, 484 (Pa.Super. 1987), where a jury who was instructed on the

offenses of first degree murder and third degree murder returns a verdict of guilt on first degree murder, any error in failing to
request a jury instruction for voluntary manslaughter would be harmless. Therefore, assuming, but not conceding, that trial counsel
erred in failing to request such an instruction, the error would have been harmless.
Petitioner finally claims that the trial counsel was ineffective for not objecting to the prosecutor’s characterization of Petitioner

as a “cold-blooded killer” during the Commonwealth’s closing argument. As set forth in Commonwealth v. Chamberlain, 30 A.3d
381, 407-408 (Pa. 2011), a case in which the prosecutor called the defendant a “murderer”:

It is well established that a prosecutor must have reasonable latitude in presenting a case to the jury, and must be free to
present arguments with “logical force and vigor.” D’Amato, 526 A.2d at 309 (citing Commonwealth v. Smith, 490 Pa. 380,
416 A.2d 986 (1980)); Commonwealth v. Cronin, 464 Pa. 138, 346 A.2d 59, 62 (1975). Counsel may comment upon “fair
deductions and legitimate inferences from the evidence presented during the testimony.” D’Amato, 526 A.2d at 309;
Commonwealth v. Fairbanks, 453 Pa. 90, 306 A.2d 866 (1973). Although a prosecutor may argue to the jury that the
evidence establishes the defendant’s guilt, D’Amato, 526 A.2d at 309; Commonwealth v. Capalla, 322 Pa. 200, 185 A. 203
(1936), arguments from personal opinion as to the guilt of the accused are not proper. D’Amato, 526 A.2d at 309;
Commonwealth v. DiNicola, 503 Pa. 90, 468 A.2d 1078 (1983); Commonwealth v. Pfaff. 477 Pa. 461, 384 A.2d 1179 (1978).

Moreover, not every remark by the prosecutor, even assuming it is intemperate or uncalled for, requires a new trial.
D’Amato. 526 A.2d at 309. A prosecutor’s comments do not amount to reversible error unless the “unavoidable effect of
such comments would be to prejudice the jury, forming in their minds fixed bias and hostility toward the defendant so
that they could not weigh the evidence objectively and render a true verdict.” Id.; Commonwealth v. Carpenter, 511 Pa.
429, 515 A.2d 531 (1986); Commonwealth v. D’Ambro. 500 Pa. 303, 456 A.2d 140 (1983). Moreover, the prejudicial effect
of the prosecutor’s remarks must be evaluated in the context in which they occurred. D’Amato, 526 A.2d at 309;
Carpenter, 515 A.2d at 531; Smith, 416 A.2d at 989. In applying these standards on appellate review, we have explained
that whether this standard has been violated by the language of the prosecutor is not in the first instance an appellate
court’s decision to make; rather, it is the duty of the trial judge to rule upon the comments and we are limited to review-
ing whether the trial court abused its discretion. D’Amato. 526 A.2d at 309; Commonwealth v. Simon. 432 Pa. 386, 248 A.2d
289, 292 (1968).

Appellant’s first assertions of prejudice, premised on the prosecutor’s use of “murderer,” fail when these portions of the
argument are viewed in context. As the trial court explained, in each instance, the prosecutor did not merely label
Appellant a murderer. Trial Ct. Opinion, Oct. 7, 1996, at 78. Rather, he argued that the evidence and the reasonable
inferences therefrom led to the conclusion that Appellant was a murderer. Id. at 80. By asserting that the evidence led
to the conclusion that Appellant was guilty, the prosecutor did not advocate his personal belief of Appellant’s guilt. The
prosecutor is free to argue that the evidence leads to the conclusion of guilt, and is permitted to suggest all favorable
and reasonable inferences that arise from the evidence. Commonwealth v. Sam. 535 Pa. 350, 635 A.2d 603 (1993).

In Commonwealth v. Hall, 701 A.2d 190, 199-200 (Pa. 1997), the prosecution presented the following closing argument:

And I would like to end by stating that the only thing colder than the grave of [the victim], is this guy’s heart. The only
thing colder, because he put him there, and he made sure he was going there. Because if he didn’t shoot the second time,
we might not be here. But he wanted to put him there the first time, and the instinct saved him, and the second time there
was no instinct in the world that could have saved him, because he intentionally shot and killed him. And he walked out
coolly, calmly, and collected, with a .357 revolver waving at patrons in the store.

In disagreeing with the defendant that the closing argument was improper, the Pennsylvania Supreme Court stated:

A distinguishing feature of first-degree murder is the presence of malice which may be found from the circumstances
surrounding the murder. Malice can be demonstrated by evidence of “wickedness of disposition, hardness of heart,
wanton conduct, cruelty, recklessness of consequences and a mind regardless of social duty.” Here, the prosecutor’s
comments were not made for the sole purpose of inflaming the passion of the jury and impairing their ability to render
a fair verdict. Rather, the prosecutor was recounting the evidence produced at trial and how this evidence showed that
appellant killed the victim with the necessary malice for first-degree murder. Therefore, we find that the prosecutor’s
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reference to appellant’s “cold heart” was proper argument since he was merely arguing a reasonable inference which
could be drawn from the evidence.

Id. at at 200 (internal citation omitted).

This Court is convinced that the comments made by the prosecutor in this case were not improper. The record makes clear that
the prosecutor’s comment that the petitioner was a cold-blooded killer because, “that’s what the evidence in this case has proved
[the petitioner] to be.” The prosecutor was not infusing his own personal opinions into his argument. On the contrary, the argu-
ment made by the prosecutor was tailored to convince the jury that Petitioner acted with “wickedness of disposition, hardness of
heart, wanton conduct, cruelty, recklessness of consequences and a mind regardless of social duty” which was required to prove
malice. This Court believes that the comments were within the proper purview of closing argument and, because the “cold-blood-
ed killer” comment was based on the evidence and tailored to the law of first degree murder, the prosecutor’s comments did not
prejudice the jury by forming a fixed bias and hostility toward the defendant such that the jury was prevented from weighing the
evidence objectively in this case. This Court believes the verdict in this case was a true verdict.
For the foregoing reasons, the denial of Petitioner’s PCRA petition should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 11, 2018

1 Testimony at trial established that detectives had provided the [petitioner] with a can of Pepsi while he was in custody.
After drinking the Pepsi, the [petitioner] discarded the can and police officers removed the can from a trash container in
the [petitioner]’s presence. The detectives then confronted the (petitioner] about it and the [petitioner] made statements. The
statements were barred from trial.

Commonwealth of Pennsylvania v.
Lincoln D. Levys, Jr.

Criminal Appeal—Homicide (3rd Degree)—Evidence—Sufficiency—Defendant Absent from Trial—Attorney Withdrawal at Trial—
Sovereign Citizen—Relevance

Sovereign citizen defendant is excluded from his homicide trial due to his disruptive actions.

No. CC 2015 03 962. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Williams, J.—July 25, 2018.

OPINION
Saige Levys was born September 12, 2014. She did not see her first birthday. In fact, she did not see her first Halloween. She

died on October 23rd. Abusive trauma to various parts of her body was the primary cause. The person who inflicted that trauma
was the father, Lincoln Levys.
Mr. Levys’ jury trial began on September 22, 2016 and ended on October 3rd. The jury demonstrated their attentiveness and,

perhaps, some mercy, when it found him not guilty of first degree murder and not guilty of aggravated assault as to his son, Liron.
All other charges, including third degree murder, resulted in guilt determinations. On December 14, 2016, sentence was imposed.
On the murder count, the punishment was 20 to 40 years. No further penalty was imposed on the other convictions. On December
22, 2016, post-sentence motions were filed and then denied through an order of January 15, 2017. After new counsel was
appointed, an appeal was filed and a Concise Statement was ultimately docketed on December 29, 2017.1

Mr. Levy’s counsel raises 12 claims of error. They can be loosely grouped into three categories. There are claims springing from
Mr. Levys being removed from the trial and his standby lawyers presenting his defense. There are evidentiary rulings which have
been called into question. There are sufficiency arguments. While each will be addressed, the Court’s macro reaction is to harken
the sentiment shared by a former member of this very Court, Ruggiero Aldisert.

“With a decade and a half of federal appellate court experience behind me, I can say that even when we reverse a trial
court it is rare that a brief successfully demonstrates that the trial court committed more than one or two reversible
errors. I have said in open court that when I read an appellant’s brief that contains ten or twelve points, a presumption
arises that there is no merit to any of them . . . [and] it is [this] presumption . . . that reduces the effectiveness of
appellate advocacy.”

Aldisert, “The Appellate Bar: Professional Competence and Professional Responsibility -- A View From the Jaundiced Eye of the
Appellate Judge,” 11 Cap. U. L. Rev. 445, 458 (1982), cited in Commonwealth v. Robinson, 864 A.2d 460,479-480 n.28 (Pa. 2004).

Bad Behavior Causes Removal and Standby Counsel 
The first and second claim of error are very much related. According to Mr. Levys, this Court erred when it failed to grant

repeated requests by defense counsel to withdraw from representing him knowing that Mr. Levys did not want either lawyer to
represent him in his trial. Concise Statement, paragraph 3(a) (Dec. 29, 2017). Related to this assertion is the argument that error
took place when this Court pushed forward with the trial without the Defendant being present. Stated differently, Mr. Levys finds
fault with the Court trying him in abstentia. Concise Statement, paragraph 4 (Dec. 29, 2017).
Recently, our Superior Court addressed this area of the law in Commonwealth v. Tejada, 2018 Pa. Super. 145 (Pa. Super. June

1, 2018). “A situation like that confronted by the trial court here raises ‘complex constitutional issues’. Because it implicates three
related but distinct Sixth Amendment rights: (1) the right to be present at trial; (2) the right to self-representation; and (3) the right
to representation.” Id., at*2. While there are big differences between our facts and those present in Tejada, the legal overview that
decision provides is helpful to this Court’s conclusion.
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Mr. Levy’s had the right to be present at his trial. This stems from Pa.R.Crim.P. 602 and the Confrontation Clause of our
constitutions. But, that right is not absolute.

“[W]e explicitly hold today that a defendant can lose his right to be present at trial if, after he has been warned by the
judge that he will be removed if he continues his disruptive behavior, he nevertheless insists on conducting himself in
a manner so disorderly, disruptive, and disrespectful of the court that his trial cannot be carried on with him in the
courtroom. Once lost, the right to be present can, of course, be reclaimed as soon as the defendant is willing to conduct
himself consistently with the decorum and respect inherent in the concept of courts and judicial proceedings.”

Illinois v. Allen, 397 U.S. 337, 338 (1970); see also, Commonwealth v. Basemore, 582 A.2d 861,867 (Pa. 1990).

Mr. Levys’ “sovereign citizen” behavior began before trial. So, the Court was not surprised when he continued with that
untenable theory before the jury was even selected.2 His insistence on pushing those thoughts reached the point where he was
removed from the Courtroom and jury selection began. After a break, with potential jurors in the jury box to conduct voir dire,
Mr. Levys continued with his “lack of consent” position and ramblings about a “CQ trustee”. Trial Transcript (“TT”), pgs. 18-19.
After several warnings, Mr. Levys was removed from the courtroom and those ten potential jurors were excused from the jury pool.
TT, pg. 20. Several minutes later, the topic of supplemental voir dire questions was discussed. Mr. Levys was present. His presence
did not last long. He, once again, was taking issue with his “lack of consent” to the proceeding and then removed. TT, pg. 37-39.
Near the end of the jury selection process for that day, Mr. Levys was removed but not before he objected to the jury panel. TT,
67-74. The weekend passed and on Tuesday, jury selection was completed. The Court was preparing for opening arguments and
opening instructions. Mr. Levys was present. But, his insistence on things which are part of his sovereign citizen thinking
prevented him from participating in the next event in his trial. That being opening instructions followed by opening arguments.
The Court removed Mr. Levy’s from the room. TT, pg. 110. Sometime passed, and Mr. Levys was brought back to the courtroom.
The Court engaged in some dialogue with him. It was more of the same obstinance which he had displayed already which prompted
the Court to have him removed. TT, pgs. 115-120. It is fair to say that at each significant event in the trial, Mr. Levys was brought
to the courtroom with a goal of seeking his participation in his own trial. The record supports the efforts made by the Court towards
this end. It also supports the behavior of Mr. Levys in making an effort to subvert the process. The criteria coming from the Allen
decision and applied in Bazemore were followed in this case and justified the Court’s action of removing Mr. Levys from his very
own trial.
The citizen accused in Tejada was removed from the courtroom and his trial went forward to a guilt determination. However,

there was no advocate for Mr. Tejada during the adjudicative process. That is the big difference between Mr. Tejada’s case and that
of Mr. Levys. Mr. Levys had counsel at every step of the process to advocate for him whether he was in the courtroom trying to
derail things or after he was taken away.
The Tejada decision talks about the right to self-representation. It is axiomatic that Mr. Levys did not want counsel to represent

him. However, when one’s own behavior causes their own removal, a Court must be vigilant to protect the right of representation.
“[T]he consequence of behavior warranting removal under Allen is termination of the right to self-representation, not forfeiture of
the right to any representation”. Tejada, 2018 Pa. Super. 145 *8 (emphasis in original).
That is precisely what happened with Mr. Levys. He wanted to represent himself. However, his own obstinate and disruptive

conduct forced him to be removed from the trial. But, the trial was not going to stop. That is why the Court had standby counsel
poised and ready to go. Mr. Levys was entitled to a fair trial. A fair trial is one where advocacy takes place on his behalf. That
occurred. His lawyers – one of which has probably defended more homicide cases than any member of the Allegheny County bar
– did just that. They had a theory. They cross examined consistent with that theory. And, to some extent, their efforts resonated
with the fact finder because Mr. Levys was saved a life sentence by being found not guilty of first degree murder.
In sum, it was Mr. Levys’ own conduct which prompted this Court to remove him from his own trial. His removal then caused

the Court to place a greater emphasis upon the right to representation than the right to self-representation.
Mr. Levys Concise Statement ends with a related accusation of error. His 12th argument is that the Court failed to grant a

mistrial because of counsel’s inability to defend the matter when his client was tried in abstentia. Concise Statement, paragraph
3(l) (Dec. 29, 2017). In other words, Mr. Levys is now complaining that he should have been granted a mistrial because his lawyer
had to defend the case without him sitting at the defense table. A mistrial, if they are granted, is traditionally the result of the
opposing party doing something that the trial must be terminated on the spot. Here, it was Mr. Levys own conduct which forced
his lawyer to try the case without a live body sitting at the defense table. A self-inflicted wound cannot be the basis for a mistrial. 

Evidentiary Rulings
Mr. Levys complains about seven (7) rulings made by this Court to admit certain items of evidence. Four of these pertain to one

witness, Sheena Alston.
In Mr. Levys eyes, the government should not have been allowed to solicit from Ms. Alston the threats he made to Ms. Alston

or the children. This was inflammatory and more prejudicial than probative. A secondary reason is that this evidence was some-
what of a surprise because it was not part of the government’s pre-trial 404(B) presentation. Concise Statement, paragraph 3(d)
(Dec. 29, 2017).
As for the notice issue under 404(b), the Court did not see a level of surprise that could be labeled “unfair surprise”. The topic

was raised at a “proffer session” before the witness even took the stand. TT, pgs. 444-448. The Court recalls this topic being raised
in a prior proceeding. TT, pg. 447. In this context and based upon the decision of Commonwealth v. Stallworth, 781 A.2d 110-118-
119 n.2 (Pa. 2001)(witnesses were allowed to testify about the threats defendant made toward victim to show, in part, the relation-
ship between the deceased and the defendant), the Court sees no error in connection with the lack of notice argument from
Mr. Levys.
The evidence was relevant. When one argues that prejudice outweighs the probative value, they are conceding the evidence in

question was relevant. Pa.R.E. 403. Simple prejudice will not suffice. The prejudice must be “”unfair” for it to be excluded under
Pa.R.E. 403. “In a Comment to Rule 403, unfair prejudice is defined as ‘a tendency to suggest decision on an improper basis or to
divert the jury’s attention away from its duty of weighing the evidence impartially’.” Commonwealth v. Jemison, 98 A.3d 1254, 1262
(Pa. 2014). The admission of this evidence was not “unfairly prejudicial” to Mr. Levys. The family dynamic was an integral part of
this case. The admission of this evidence helped the jury understand the relationship between Mr. Levys and Ms. Alston and the
relationship between him and the children in the house.3
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Ms. Alston is also the center of attention for another evidentiary objection. Concise Statement, paragraph 3(h) (Dec. 29, 2017).
During the trial, Ms. Alston informed the jury in general terms about her growing up and being abused by her own father. TT, 496-
498. Prior to the admission of this evidence, the Court engaged counsel in a discussion of the topic. TT 488-496. It was during this
exchange, that the Court’s thinking was set forth. The defense theory was that Ms. Alston was the responsible party for Saige’s
death. Evidence that would tend to show otherwise would be helpful to the government’s theory. A victim of abuse, the theory goes,
would be less likely to be a perpetrator and would react to seeing abuse in a submissive way. Seeing and hearing Mr. Levys
discipline Skylar with physical force, pressed some emotional triggers in Ms. Alston which helped blunt the force of the defense
theory that Ms. Alston was more than a government witness, but the true killer. There was no error in admitting this testimony.
Ms. Alston also informed the jury about Ms. Levys arrest the night before Saige was born. Mr. Levys takes issue with the

admission of this information. Concise Statement, paragraph (j) (Dec. 29, 2017). Prior to the jury hearing this information, the
parties discussed the issue at a side bar conference. TT, pg. 510. It was a repeat of the government’s 404(b) presentation. The Court
had previously ruled that it was admissible. TT, pg. 510. Despite this, the defense generally objected and now says that this
testimony was not relevant and that the prejudicial effect outweighed any probative valve. This evidence was relevant as it
provided a foundation for, as Ms. Alston described, a rather drastic change in demeanor and attitude by Mr. Levys. TT, 518,519,521.
As for the balancing of the “unfair prejudice” versus the probative valve, the Court found the probative side of the ledger to be
heavier. It should also be noted the Court instructed the jury after this evidence was admitted about the inferences the jury was
NOT allowed to make from this evidence. TT, 511-512.
The final objection stemming from Ms. Alston’s testimony concerns her telling the jury about Mr. Levys sovereign citizenship

theory. Concise Statement, paragraph 3(i) (Dec. 29, 2017). According to Mr. Levys this information was not relevant and, alterna-
tively, if it was relevant, then the probative value was outweighed by the resulting prejudice.4 The relevance is rather apparent.
One who believes the law has no jurisdiction over him may be more likely than not to engage in criminal conduct. The introduc-
tion of this evidence did not “unfairly prejudice” Mr. Levys. It provided some insight into the state of mind of Mr. Levys. It helped
the jury understand how someone could inflict the harm that was imposed upon a 5 week old baby.
On October 23, 2014, paramedics respond to a 9-1-1 call for an unresponsive baby. They got to the McNary Boulevard address

within a minute or two. Inside the house, they see Ms. Alston attempting CPR. The paramedics took over. The baby could not be
intubated. The little girl’s jaw and neck could not be manipulated. It was if rigor mortis had already set in. TT, pg. 179. The call
which brought the paramedics to this Wilkinsburg address was played for the jury. Mr. Levys takes issue with its admission.
Concise Statement, paragraph 3(k) (Dec. 29, 2017). According to him, the tape recording was overly inflammatory and its “over-
whelming prejudicial effect” outweighed any probative value. Id.
The admission of evidence is very rich in context. The context which played out in this trial is that the defense portrayed the

other adult in the house – Ms. Alston – as the person who killed her own daughter. A cold and calculating person and not the
person who was doing CPR so says the defense. The admission of the actual 9-1-1 call refutes the defense’s main thesis and a few
of its supporting points. Admittedly there was prejudice to Mr. Levys but it did not fall into the camp of being “unfair”. Given the
issues the litigants framed for this jury, the Court has no hesitation saying the probative value of the actual voices on the call
outweighed the prejudice associated with the recording.
Mr. Levys next argues that the admission of 102 photographs, including many of the dead 5 week old infant, should not have

been admitted. According to him, they were inflammatory and prejudicial beyond any probative value. Concise Statement,
paragraph 3(c) (Dec. 29, 2017). The government’s second witness was Dr. Jennifer Wolford. She is a board certified pediatrician
and is employed at Children’s Hospital of Pittsburgh. She saw Saige Levys after being summoned to the emergency department on
October 23, 2014. It is through this witness that the government began the admission of photographs. Before that event took place,
defense counsel reiterated his previous overruled objection which the Court noted. TT, pg. 198-199. The Court then gave the jury
a cautionary instruction which was dosed with reality and a reminder to remain objective. TT, pg. 199-200. The photographs were
admitted to provide context to what Dr. Wolford saw when she examined the body of the 5 week old child and her siblings. The
probative value of this evidence was very high and, given the Court’s elimination of duplicitous photographs in a prior proceeding
and its cautionary words to the jury, the admission of these photographs was not unfairly prejudicial to Mr. Levys.

The final evidence based objection from Mr. Levys concerns part of Dr. Wolford’s opinion. He complains that Dr. Wolford should
not have been allowed to opine about the “marks on [Saige’s] face” because they were not based on reasonable medical certainty.
Concise Statement, paragraph 3(3) (Dec. 29, 2017). The record simply does not support Mr. Levys position. As for the marks on
Saige’s face, Dr. Wolford stated the following.

“I have been a pediatrician for nine years. And I have seen hundreds of babies. And there is nothing accidental - - there
are no routine events of reasonable caretakers that results in this type of repeated trauma to this child’s face. There’s no
skin condition that would result in this type of healing and then reinjury multiple times in different stages of healing.
Eczema doesn’t look like this, chicken pox doesn’t look like this. This is trauma. And it cut the skin. * * * [M]y assess-
ment, this is likely hands or nails…. [T]his is what I do. I’m a trauma child abuse doctor. [S]omething cut her skin
repeatedly. Something sharp.”

TT, pgs. 229-230. Following this testimony, the government asked Dr. Wolford if she held these opinions to a reasonable degree of
medical certainty, to which she answered, “Yes”. TT, pg. 230.

Sufficiency of Evidence to Convict for 3rd Degree Murder 
The final two assertions of error are attacks on the sufficiency of the government’s evidence. Mr. Levys claims the evidence

failed to show he “had the specific intent to kill” Saige Levys. Concise Statement, paragraph 3(f) (Dec. 29, 2017). He also claims
that the government’s proof did not show “any malice” or “actions by the Defendant showing a wanton and willful disregard of
unjustified or extremely high risk” conduct that resulted in Saige’s death. He supports this assertion by referencing the medical
experts who, collectively and universally, said that no single action caused the death of Saige Levys. Concise Statement, paragraph
3(g) (Dec. 29, 2017).
The first of these assertions requires less time than the second. The jury found Mr. Levys not guilty of first degree murder and

guilty of third degree murder. TT, pg. 831-832. “It is well-established that third degree murder is distinguishable from first degree
murder in that only first degree murder requires the specific intent to kill.” Commonwealth v. Williams, 980 A.2d 510, 525 (Pa.
2009). Under Pennsylvania law, third-degree murder does not require a specific intent to kill but does require that one act with
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malice. Commonwealth v. Santos, 876 A.2d 360, 363 (Pa. 2005) (explaining third-degree murder requires proof of malice afore-
thought); Commonwealth v. Carter, 393 A.2d 13, 15 (Pa. 1978) (“ Murder of the third[-]degree is an unlawful killing with malice
expressed or implied, but absent any specific intent to take a life.” ); United States v. Marrero, 743 F.3d 389, 401 (3d Cir. 2014) (“In
Pennsylvania, third-degree murder is ‘an unlawful killing with malice but without specific intent to kill.’ ” (quoting Commonwealth
v. Dunphy, 20 A.3d 1215, 1219 (Pa.Super.2011)). So, Mr. Levys’ push in this appeal that the government’s evidence did not show the
necessary “specific intent to kill” is supported by the jury’s not guilty verdict. The jury agreed with his argument. He has nothing to
complain of here because he was convicted of third degree murder which does not demand the government prove specific intent to kill.
Mr. Levys second sufficiency claim is directed at the “malice” element of third degree murder.5 He says the government’s

evidence was lacking. The record refutes that assertion in overwhelming fashion.
Section 2502 of the Crimes Code defines the three degrees of murder. Commonwealth v. Fisher, 80 A.3d 1186,1191 (Pa. 2013).

This section sets forth the mens rea for first degree murder and defines second degree murder as that occurring during the
perpetration of a felony. 18 § 2502. Id. Regarding third degree murder, however, the statute simply states, “All other kinds of
murder shall be murder of the third degree.” Id., § 2502(c). Importantly, § 2502(c) does not set forth the requisite mens rea for
third degree murder that is gleaned from Section 302 of the Crimes Code. Id. Subsection (c) provides, “When the culpability
sufficient to establish a material element of an offense is not prescribed by law, such element is established if a person acts
intentionally, knowingly or recklessly with respect thereto.” 18 Pa.C.S. § 302(c).

“Case law has further defined the elements of third degree murder.

[T]o convict a defendant of the offense of third[ ]degree murder, the Commonwealth need only prove that the defendant
killed another person with malice aforethought. This Court has long held that malice comprehends not only a particular
ill-will, but [also a] wickedness of disposition, hardness of heart, recklessness of consequences, and a mind regardless of
social duty, although a particular person may not be intended to be injured. Commonwealth v. Santos, 583 Pa. 96, 876 A.2d
360, 363 (Pa. 2005); * * * see also Commonwealth v. Drum, 58 Pa. 9, 15 (1868) (defining malice as quoted above). This
Court has further noted:

[T]hird degree murder is not a homicide that the Commonwealth must prove was committed with malice and without a
specific intent to kill. Instead, it is a homicide that the Commonwealth must prove was committed with malice, but one
with respect to which the Commonwealth need not prove, nor even address, the presence or absence of a specific intent
to kill. Indeed, to convict a defendant for third degree murder, the jury need not consider whether the defendant had a
specific intent to kill, nor make any finding with respect thereto. Commonwealth v. Meadows, 567 Pa. 344, 787 A.2d 312,
317 (Pa. 2001) (quoting Commonwealth v. Young, 748 A.2d 166, 174-75, 561 Pa. 34 (Pa. 1999)).

Accordingly, the Commonwealth is correct that absence of specific intent to kill is not an element of third degree murder;
rather, such crime is an intentional act, characterized by malice, that results in death, intended or not. * * * . [E]vidence
of intent to kill is simply irrelevant to third degree murder. The elements of third degree murder absolutely include an
intentional act, but not an act defined by the statute as intentional murder. The act sufficient for third degree is still a
purposeful one, committed with malice, which results in death …”.

Commonwealth v. Fisher, 80 A.3d 1186,1191 (Pa. 2013).6

Mr. Levys jury was instructed as to what the term “malice” meant in a third degree case. “[A] killing is with malice if the
perpetrator’s actions show wanton and willful disregard of an unjustified and extremely high risk that his conduct would result in
death….”. TT, 807. That standard was meet here. The defense tried to pin the homicide on the mother, Ms. Alston. That theory
gained no ground. The first third party witness in the Levys house that morning was a paramedic. He explained how Ms. Alston
was administering CPR. The 9-1-1 call also showed it was Ms. Alston who made that call. The inference from these two facts is that
Ms. Alston was not the killer. Mr. Levys himself corroborated those facts when he told law enforcement that Sheena did not harm
the baby.
Babies cry. Saige Levys was no different. She cried. Mr. Levys got quite agitated when she did. TT, pg. 525. After telling this

newborn to “shut up”, Mr. Levys held the child in his arm with her face down in his palm. He would bounce her up and down.
Ms. Alston said it was too rough and too hard. TT, pg. 529. The medical evidence confirmed this. There were plenty of areas of her
back that showed hemorrhaging of the tissues under the skin. TT, pg. 657-658. Saige Levys had a broken forearm and fractured
rib. TT, pg. 654. The latter would require a significant amount of force. There were numerous marks on her face. All in various
stages of healing and all consistent with fingernails being the means of infliction. All of her injuries were inflicted by another
person. TT, pg. 366. The young girl “died as a result of abusive trauma of the head, trunk and extremities” along with
“pneumonia” as a contributory cause. That is what the medical examiner said.
But, it was Dr. Eric Vay who provided valuable insight into this child’s life of 5 weeks. At birth, the child’s weight was at the

10th percentile. At death, she was at the 3rd percentile. TT, pg. 368. At birth, the child’s head was at the 10th percentile. At death
it was at the 3rd percentile. Combining her weight and length at birth she was at the 25th percentile. Upon her death, she was at
the 3rd percentile. TT, pg. 369. Coupled with an autopsy report that showed no natural disease or conditions that would explain
this, Dr. Vey told the jury the child was using her energy to repair her injuries and not for normal growth and development
purposes. TT, pg. 369-370. When this happens, the child becomes more susceptible to infection such as pneumonia. Dr. Vey reached
the conclusion that Saige Levys died as a result of malnutrition, inanition and dehydration with pneumonia with blunt force
trauma as a contributing factor. TT, pg. 374.
Mr. Levys was the person responsible for starting a chain of events. His actions were knowing. His actions led to the death of

his daughter. His actions were with “malice”.
Our Department of Court Records shall certified the court record in this case and deliver the case to our Superior Court

in due course.
BY THE COURT:
/s/Williams, J.

1 Because new counsel did not participate in the trial and the trial transcript runs over 800 pages, the Court was quite gracious with
extensions of time from April to December 2017.
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2 “A tenet of the sovereign citizen theory is that when a person is born, that person’s birth certificate (or Social Security card appli-
cation) creates a corresponding legal fiction, or “ strawman,” in that person’s name.[ ] This means that every person has a kind of
dual personality; there is the “ flesh-and-blood” person on one hand and the fictional strawman on the other.[ ] . . . [T]hey believe
that only the strawman really operates in the modern commercial world (engaging in transactions, collecting debts, and contract-
ing with others); accordingly, they believe the government has power over the strawman only, and completely lacks authority over
the flesh-and-blood person.[ ] Joshua P. Weir, Sovereign Citizens: A Reasoned Response to the Madness, 19 Lewis & Clark L.Rev.
829 (2015).

Commonwealth v. Ibrahim, 160 A.3d 266, f.n. 2 (Pa. Super. 2017).
3 Ms. Alston had three children, Mr. Levys was the father of the two youngest – Liron and Saige. The father of Skylar was a
previous boyfriend of Ms. Alston.
4 The Court has to believe that it is intentional that Mr. Levys omits the adjective “unfair” when discussing any balancing act
evidentiary ruling made by this Court.
5 Mr. Levys makes no attack towards the other two elements of third degree murder. That is that Saige Levys is dead and that the
defendant killed her. TT, 806.
6 This discussion of the elements for third degree murder is consistent with the instructions provided Mr. Levys jury. TT, 804-808.

Commonwealth of Pennsylvania v.
Quentin Ingram

Criminal Appeal—PCRA—Ineffective Assistance of Counsel—After-Discovered Evidence

After discovered evidence will not be a basis for ineffectiveness if used solely to impeach a witness.

No. CC 201202741. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—July 18, 2018.

OPINION
This is an appeal by Petitioner, Quentin Ingram, from an order of January 18, 2018 dismissing his PCRA Petition without a hear-

ing. Petitioner filed a counseled PCRA Petition on March 3, 2017.1 On August 10, 2017 an Amended PCRA Petition was filed. On
August 28, 2017 the Commonwealth filed a Motion for a More Definitive Statement. On September 7, 2017 an order was entered
directing Petitioner to file a supplement to his Amended PCRA Petition. On September 21, 2017 Petitioner filed a Motion for
Extension of Time to file an Amended PCRA Petition with a certified statement from a witness. On December 22, 2017 an order
was entered denying the Motion for Extension and dismissing the PCRA Petition in part. On October 30, 2017 the Commonwealth
filed its Answer to Amended PCRA Petition. On December 19, 2017 an order was entered giving Petitioner notice of the Court’s
intent to dismiss his PCRA Petition without a hearing. On January 4, 2018 Petitioner filed a Response to the Notice of Intent to
Dismiss. On January 18, 2018 an order was entered dismissing the PCRA petition.2 On April 10, 2018 Petitioner filed a Notice
of Appeal to the Superior Court. On April 12, 2018 a 1925(b) order was entered directing Petitioner to file his Concise Statement
of Matters Complained on Appeal within twenty-one days. On April 24, 2018 Petitioner filed his Statement of Errors Complained
of on Appeal setting forth the following:

“A. PCRA counsel was ineffective for failing to properly and timely plead and present a claim that the conviction resulted
from the unavailability at the time of trial of exculpatory evidence that subsequently became available and would have
changed the outcome of the trial if it had been introduced. Specifically, a witness, Tyrone Leonard, contacted Mr. Ingram’s
mother and informed her that Reginald Pearson, who was the only witness who identified Mr. Ingram as the shooter, told
Leonard the day after the shooting that in fact he could not identify the shooter. Pearson reportedly told Leonard that he
did not see the shooting, but the police were pressuring him to make an identification, and threatening to charge him for
hosting an underage drinking party. (See Amended Petition for Post-Conviction Relief and Defendant’s Response to
Notice of Intention to Dismiss). Counsel subsequently located Mr. Leonard and obtained a statement from him. (See
Certified Statement of Tyrone Leonard). However, counsel failed to adequately plead this issue through a fully developed
argument establishing its merits, and to timely provide the Certified Statement of Tyrone Leonard. Alternatively, the
Court abused its discretion in not granting counsel additional time to locate Tyrone Leonard, who was incarcerated, and
to file a supplemental petition to set forth the factual basis for his “after-discovered evidence” claim, and for not order-
ing a hearing on the claim.”

BACKGROUND:
This matter arises out of a shooting that occurred on December 18, 2011 at a birthday party being hosted by Reginald and Ebony

Pearson for their daughter’s 16th birthday at their residence in Duquesne, Pennsylvania.3 During the party food was served on
the first floor and a disc jockey was in the basement of the home. At one point, while Mr. Pearson was in the basement, he noticed
that two males entered the home through a basement door. Mr. Pearson did not know the two males but later described in detail
what they were wearing. Mr. Pearson then went upstairs and on the way passed the men and clearly saw their faces. Mrs. Pearson
then went to the basement and announced that the party was ending. At that time Mr. Pearson saw Petitioner reach into his waist
band and pull out a hand gun and fire numerous rounds into the crowd of people in the basement, killing one person and injuring
seven others. Petitioner and his friend then fled the basement. Mr. Pearson pursed them and saw them enter a blue vehicle and
flee the scene.
On December 20, 2011 Mr. Pearson went to the police station and viewed a photographic array that did not contain Petitioner’s

picture and Mr. Pearson told the police that the shooter was not in the display. Mr. Pearson was later shown a second photo array
and he immediately identified Petitioner as the shooter and initialed the photograph. Three other witnesses testified at trial that
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they knew Petitioner and that he was present at the party and that Petitioner was wearing a striped hoodie that matched the
description of the clothing given by Mr. Pearson.
Petitioner proceeded to a jury trial on January 6-10, 2014 and at the conclusion was convicted of third degree murder, seven

counts of aggravated assault and recklessly endangering a person and one count of carrying a firearm without a license. Petitioner
was sentenced to an aggregate sentence of 76 to 152 years incarceration and his judgment of sentence was affirmed by the Superior
Court on November 9, 2015 and his Petition for Allowance of Appeal to the Supreme Court was denied on March 16, 2016.
Petitioner, through counsel, filed a timely PCRA petition on March 3, 2017.
In his Amended PCRA Petitioner alleged that there was after discovered evidence in that “after Petitioner’s conviction in this

matter” Reginald Pearson allegedly said to a third person that “the only reason he identified (Petitioner) was because the police
threatened to charge him with hosting an underage drinking party.” (Amended PCRA Petition, ¶ 29) Petitioner further alleged that
his private investigator was attempting to locate either Mr. Pearson or the person to whom he made the statement and that he would
later file a certified statement of any relevant witnesses.4 As a result of Petitioner’s failure to actually identify any witness to
Pearson’s alleged statement or file a certified statement of the alleged witness, the Commonwealth filed a Motion for a More
Definitive Statement alleging that it could not respond to the Petitioner’s claim of after-discovered evidence unless Petitioner
identify any alleged witness and the content of their proposed testimony. As a result, an order was entered on September 7, 2017
notifying Petitioner that he was given an additional 10 days to supplement his Amended PCRA Petition to state sufficient facts
identifying the alleged after discovered witness and upon the failure to do so the claim of after-discovered evidence would be dis-
missed. Instead, on September 21, Petitioner filed an additional statement indicating that he could not supplement his PCRA peti-
tion to support his claim because the investigator has been “unsuccessful in locating witnesses.” (Defendant’s Response and
Motion to Reconsider Extension of Time, ¶ 3) Petitioner also requested additional time to file certified statements of “any relevant
witnesses.” Petitioner’s request for additional time was denied and his claim of after-discovered evidence was dismissed. The
Commonwealth then file a response to the claim regarding ineffectiveness in failing to challenge the photo array alleging that
Petitioner had failed to allege any facts to support that claim. An order was entered on December 19, 2017 giving Petitioner notice
of the intent to dismiss the photo array claim. Petitioner filed a response to the notice of intent to dismiss on January 3, 2018
attaching a letter which Petitioner alleged that his mother provided to counsel on December 15, 2017 from the alleged witness,
Tyrone Leonard.
Mr. Leonard, an inmate at SCI Forest, was identified as the “witness in which counsel referred in prior motions for extension

of time.” Leonard, in the undated letter, states that on December 18, 2011 he received a call from Pearson asking him to come to
his residence to discuss something important. He then states that when he arrived at Pearson’s house he was told about a shooting
that occurred the night before. Leonard then wrote:

“Reggie said to me that he heard the shooter was somebody named ‘Q’ from McKeesport & asked if I knew him, since im
(sic) from McKeesport. When I told him yeah he said he didn’t get to see what ‘Q’ looked like because he was upstairs
while the shooting was going on in the basement. Reggie then asked if I could show him a picture of ‘Q’ and tell him his
real name. I told him ‘Q’s’ real name was Quentin Ingram & showed Reggie a picture of Quentin on Facebook & a music
video called ‘Let Her’ by 4 Pound that Quentin was in.”

On January 18, 2018 an order was entered dismissing the PCRA petition. On January 23, 2018 Defendant filed a Certified
Statement of Tyrone Leonard alleging that Pearson told Leonard the day following the shooting that he could not identify the shooter.
The Certified statement also alleged that Pearson told Leonard that law enforcement was “on his ass” to make an identification.

DISCUSSION:
In his Concise Statement Petitioner alleges that PCRA counsel was ineffective for failing to properly and timely plead and

present the claim of after-discovered evidence , that is the proffered statement or testimony of Tyrone Leonard that counsel
allegedly received on December 15, 2017 from Petitioner’s mother. Petitioner further contends that PCRA counsel failed to
adequately plead the issue through a fully developed argument establishing its merits and to timely provide the certified
statement of Tyrone Leonard.
In order to prevail on a claim of ineffective assistance of counsel a petitioner must demonstrate that: (1) that the claim is of

arguable merit; (2) that counsel had no reasonable, objective basis for his actions; and (3) that, but for the errors or omissions of
counsel, there is a reasonable probability that the outcome of the proceedings would have been different, that is, that the petitioner
was prejudiced by the alleged ineffectiveness of counsel. Commonwealth v. Kimball, 724 A.2d 326, 333 (1999). Counsel is presumed
to be effective, however, and the burden rests with the petitioner to overcome that presumption. Commonwealth v. Pierce, 527 A.2d
973, 975 (1987), Commonwealth v. Pirela, 580 A.2d 848, 850 (1990), appeal denied, 594 A.2d 658 (1991). If a petitioner fails to
meet any one of these three prongs, then an evidentiary hearing is not necessary. Commonwealth v. Wells, 578 A.2d 27, 32 (Pa.
Super. 1990)
In this case Petitioner claims that PCRA counsel was ineffective for failing to plead or present the after discovered evidence,

that is, the statement of Tyrone Leonard who allegedly would testify that Pearson, despite his trial testimony, reportedly told
Leonard that he did not see the shooting and that he was pressured into making an identification by the police. However, to obtain
a new trial based on after discovered evidence Petitioner must demonstrate : 1) the evidence has been discovered after trial and
it 2) it is not merely corroborative or cumulative; 3) will not used be solely to impeach the credibility of a witness; and, 4) would
likely result in a different verdict if a new trial was granted. Commonwealth v. Padillas, 997 A.2d 356, 363 (Pa. Super. 2010) 
Clearly the alleged statement of Tyrone Leonard would be used solely to impeach the credibility of Mr. Pearson who testified

extensively concerning his identification of Petitioner at the time of the shooting. As noted by the Superior Court in its summary
of facts,

“Mr. Pearson identified [petitioner] as one of the two men and stated that he was wearing black jeans, a hooded
sweatshirt with gray and black horizontal strips and gray and black sneakers...Mr. Pearson viewed [petitioner] and
his companion from 15 feet away in the basement, which was illuminated with a white fluorescent light, a red light
and the light of the disc jockey...once [petitioner] arrived Mr. Pearson went upstairs and, on his way, passed by [peti-
tioner] and his companion and clearly saw their faces...The Pearsons went to the basement, and Mrs. Pearson
announced over the microphone that the party was ending. Mr. Pearson then saw [petitioner], who was standing near
the door, reach into his waistband and retrieve a gray semi automatic Mach 11 gun...After he was shown a second
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group of pictures, Mr. Pearson immediately identified [petitioner] as the assailant and initialed the photograph.”
1468 WDA 2014, Superior Court Memorandum Opinion, November 9, 2015, pp. 1-4

The Court also noted in its opinion that:

“In Appellant’s first three contentions, he suggests that the evidence is insufficient to sustain his convictions because
the only proof supporting those offenses ‘was the incredulous testimony of Reginald Pearson.’ Appellant’s brief at 24,
30, 34-36.” Id. at 5

The Court discusses in detail the alleged inconsistencies or conflicts that Petitioner raised concerning Pearson’s trial testimony
and concluded that, “Mr. Pearson’s testimony, which pinpointed Appellant as the shooter, establishes that Appellant committed the
crimes in question.” Id. at 6. Clearly in Petitioner’s direct appeal of his conviction his attack was on Pearson’s credibility.
An examination of Tyrone Leonard’s testimony as set forth in the letter produced in December of 2017 shows that it is, again,

a direct attack on Pearson’s credibility and as such, does not qualify as after-discovered evidence. Leonard’s statement indicates
he had no firsthand knowledge of the shooting or any of the events surrounding the shooting. He recounts only that Pearson told
him that he did not see what Defendant looked like because he was upstairs while the shooting was going on, asked him what
Petitioner’s real name was and asked if he could show a picture of him to Petitioner. This evidence would be clearly used solely
to impeach the credibility of Pearson and, therefore, does not qualify as after discovered evidence. Consequently there was no
merit to the underlying claim. PCRA counsel cannot be found ineffective for failing to plead or prove a meritless claim related
to the testimony of Tyrone Leonard as after discovered evidence.
It should also be noted that in this case Petitioner also failed to allege any facts to support a claim that Leonard’s testimony

regard Pearson’s alleged statements to Leonard the day after the shooting could not have been obtained at or prior to trial through
reasonable diligence. According to Leonard, Pearson told him the day after the shooting on December 18, 2011 that he could not
identify the shooter because he was not in the basement at the time of the shooting. Petitioner’s trial did not occur until January
2014. Petitioner has alleged absolutely no facts that explain why that statement could not be obtained, through the exercise of due
diligence, prior to trial. In addition there are no facts alleged that establish how or when Petitioner first learned of Leonard’s
proffered testimony. In discussing a similar claim of after discovered evidence the Superior Court in Commonwealth v. Ryak,
2013 WL 11276252, (Pa. Super.2013) stated:

“First, in regards to the alleged after-discovered identification evidence proffered by Ryak, Ryak fails to offer any expla-
nation as to any reasonable diligence to obtain this evidence at or prior to trial. Ryak must offer an explanation as to why
he could not produce after-discovered evidence at or prior to trial. Instead, Ryak merely states that the three witnesses
failed to come forward because of guilt; a desire to not get involved; and because of fear of retaliation. The bare asser-
tion that witnesses did not come forward until after the trial finished is not sufficient to explain why Ryak or his counsel
did not discover the witnesses at or prior to trial. Commonwealth v.[Joseph Robert] Jones, 402 A.2d 1065, 1066
(Pa.Super.1979). Ryak simply failed to meet this burden in his PCRA Petition. The Court did not err in placing this
burden upon Ryak on his after-discovered exculpatory witness testimony claim. Id. Commonwealth v. Ryak, 2013 WL
11276252, at 8 (Pa. Super.2013)

In the instant case, Petitioner failed to allege or prove facts to support a claim of after-discovered evidence and, therefore, the
PCRA Petition was appropriately dismissed without a hearing

BY THE COURT:
/s/Todd, J.

1 Pursuant to Motions for Extension to file an Amended PCRA filed by Petitioner, orders were entered on March 15, 2017, June 7,
2017 and July 10, 2017 granting the requests. Each of the Motions alleged that additional time was required to locate an alleged
potential witness to support the allegations of an amended PCRA petition.
2 On February 6, 2018 a petition was filed by privately retained PCRA counsel to withdraw. On February 14, 2018 an order was
entered granting counsel’s petition to withdraw and appointing new counsel. On March 12, 2018 Petitioner’s new counsel filed a
PCRA petition alleging that prior counsel was ineffective in failing to file a timely appeal from the dismissal of the PCRA petition
and seeking reinstatement of Petitioner’s appellate rights. On March 13, 2018 the Commonwealth filed a response consenting to
the reinstatement of Defendant’s appellate rights. On March 14, 2018 an order was entered reinstating Petitioner’s appellate rights. 
3 The facts regarding this case were summarized in the Superior Court’s opinion on Defendant’s direct appeal at 1468 WDA 2014,
pp. 1-4.
4 Petitioner also alleged in his Amended PCRA Petition that trial counsel was ineffective in failing to litigate a motion to suppress
Mr. Pearson’s identification of Petitioner via the photographic array. Petitioner alleged that Pearson lacked an independent basis
on which to make an identification of Petition and his identification was the result of an unduly suggestive photographic array.
The Amended Petition did not, however, allege any facts to support these allegations and the dismissal of that claim is not at issue
in this appeal.
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Francis G. Graham v.
Larry Check

Personal Injury—Motor Vehicle—Pedestrian

Jury instruction on Sudden Vigilance Doctrine proper; court refused to give instruction concerning duties of vigilance and
controlling speed at intersection where pedestrian might be crossing; jury verdict for defendant upheld.

No. GD 16-020645. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Della Vecchia, J.—July 24, 2018.

OPINION
This matter comes before the Superior Court on the appeal of Francis G. Graham from the Jury Verdict returned in favor of

Larry Check and the Judgment entered thereon.

I. BACKROUND
This motor vehicle accident occurred in the pre-dawn hours of March 8, 2016, when a vehicle operated by Larry Check struck

Francis G. Graham as he attempted to cross Route 30 in the Borough of East Pittsburgh, Allegheny County, Pennsylvania. Francis
G. Graham (hereinafter “Plaintiff”) was attempting to cross a four (4) lane roadway (Route 30) where it creates a “T” at Center
Street. A traffic light serves as the traffic control device at that intersection.

The undisputed testimony reveals that the Plaintiff was approximately three-quarters of the way across the roadway of Route
30 when the light changed. At said time, Larry Check (hereinafter “Defendant”), receiving a green light to proceed on Route 30,
accelerated until he first saw Plaintiff just feet in front of his vehicle. Although Defendant would testify that he braked immedi-
ately, he could not determine whether any actual braking occurred prior to impact.

II. PROCEDURAL HISTORY
This matter was initiated with the filing of a complaint by Plaintiff on October 27, 2016. Following opposing counsel’s entrance

of appearance in January of 2017, Defendant served his First Set of Interrogatories as well as a Request for Production of
Documents directed to the Plaintiff.

Larry Check filed his Answer and New Matter on July 25, 2017. By praecipe docketed on August 8, 2017, this matter was put at
issue and scheduled for the ‘Call of the List’ of the Allegheny County Civil Division, commencing on March 28, 2018. 

This case was assigned to this writer to conduct a jury trial. The trial was relatively brief, lasting from April 2 to April 5, of
2018, and well-tried by both attorneys. On April 5, 2018, the jury empaneled returned a verdict in favor of Defendant and against
the Plaintiff, having found no negligence on the part of the Defendant.

The Defendant filed a Motion for Post-Trial Relief on April 10, 2018. The Defendant filed an Answer to Plaintiff ’s motion on
April 18, 2018. By Order dated April 27, 2018, this writer scheduled argument on Plaintiff ’s motion for June 4, 2018, as well as
providing a briefing schedule to the parties. The parties’ briefs were timely filed, read and considered, as well as the arguments
of counsel, prior to this court’s Order dated June 5, 2018, denying Plaintiff ’s post-trial motion.

The Defendant entered Judgment of the Verdict on June 13, 2018. Plaintiff filed a Notice of Appeal to the Superior Court of
Pennsylvania on June 20, 2018. In response thereto, this writer issued an Order directing Plaintiff to file a Concise Statement of
Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b). Said statement was timely filed on July 13, 2018. This writer issues
the foregoing opinion in response thereto.

III. ISSUE RAISED ON APPEAL
The Plaintiff presents the following claims of error with this Court’s determinations:

1. The Honorable Court erred in instructing the jury on the doctrine of sudden emergency when it could not be
applicable because the defendant was not faced with a sudden emergency not of his own making. Rather, the plaintiff was
directly in front of the defendant’s vehicle some 50 feet away within the headlight beams, and already committed to and
totally within a crosswalk at a busy intersection where there is an expectation of pedestrians. Essentially, the defendant
cannot avail himself of the defense of sudden emergency if he does not keep a proper lookout or travels too fast under the
circumstances.

2. The Honorable trial Court erred in refusing to instruct the jury about the duties of vigilance and controlling speed
at an intersection where pedestrians might be crossing. The absence of such an instruction allowed the jury to conclude
that the defendant need not keep a proper lookout; which if he had, would have allowed him to stop before striking the
plaintiff.

IV. DISCUSSION
When reviewing a claim that the trial court erred in instructing the jury, the scope of appellate review is whether the trial court

committed a clear abuse of discretion or an error of law which controlled the outcome of the case. (Williams v. Philadelphia
Transportation Company, 203 A.2d 665 (Pa.1964)). The reviewing court is to look at the charge in its entirety and against the
evidence in the case to determine whether error was made and whether it was prejudicial. (Reilly by Reilly v. Southeastern
Pennsylvania Transportation Auth., 507 Pa. 204, 489 A.2d 1291 (Pa. 1985); Riddle Memorial Hospital v. Dohan, 475 A.2d 1314
(Pa.1984), nor will it reverse for isolated inaccuracies. (Noble C. Quandel Co. v. Slough Flooring, Inc., 558 A.2d 99 (Pa.Super.1989)).

Error will be found where the jury was probably misled by what the trial judge charged or where there was an omission in the
charge which amounts to fundamental error. (Sweeny v. Bonafiglia, 169 A.2d 292, 294 (Pa. 1961)).

Plaintiff first claims err with the trial court’s inclusion of a charging instruction related to the sudden emergency doctrine. As
part of their proposed points for charge, Defendant requested that the jury be instructed to consider that Defendant was not liable
due to the fact that Defendant acted reasonably when encountered with a sudden emergency that he had not created (See,
Defendant’s Proposed Points, #28).

The sudden emergency doctrine is available as a defense to a party who suddenly and unexpectedly finds him or herself
confronted with a perilous situation which permits little or no opportunity to apprehend the situation and act accordingly.
(Lockhart v. List, 665 A.2d 1176, 1180 (Pa. 1995), citing, Liuzzo v. McKay, 152 A.2d 265 (Pa. 1959).
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The rule provides generally that an individual will not be held to the “usual degree of care” or be required to exercise his or
her “best judgment” when confronted with a sudden and unexpected position of peril created in whole or in part by someone
other than the person claiming protection under the doctrine. (Lockhart, 665 A.2d at 1180, citing, Amodei v. Saunders, 97 A.2d
362 (Pa. 1953).

The Superior Court has repeatedly announced that the assured clear distance ahead rule generally applies to static or essen-
tially static objects while the sudden emergency doctrine applies to moving instrumentalities unexpectedly thrust into the driver's
path. (Id., at 1183). The undisputed evidence was clear that Plaintiff was moving and in the act of crossing the intersection at the
time of this incident.

At the trial court’s charging conference, Plaintiff ’s counsel raised his objection to the inclusion of a jury instruction related to
the sudden emergency doctrine (Tr. at 313). Plaintiff ’s contention was that Plaintiff was “more like a stationary object than he is
coming in sudden from the left.” (Id.)

An independent witness, Joseph Millach, witnessed the incident as he was stopped at the red light parallel with Defendant just
seconds prior to the impact. Mallich testified that at the time of this incident on March 8th, 2016, at approximately 5:45 a.m., it was
dark, dry, and cloudy; that Plaintiff was wearing dark clothing; and proceeding through the intersection in front of Route 30
traffic as their light turned green. (See,Tr. 50-66).

Defendant testified that he was completely unaware of Plaintiff when he first saw him seven (7) to ten (10) feet in front of his
vehicle. Defendant had previously testified that he had traveled that route for over thirty (30) years to and from work and would
rarely see anyone traveling from the direction in which Plaintiff was traversing on the morning of March 8, 2016. (See, at
Tr.88-91). Defendant testified that at said time he “slammed on the brakes. I don’t know if I got to the brake by the time I hit
Mr. Graham.” (Tr. at 95).

On direct examination, Defendant confirmed that he had his lights on, stopped immediately and very close to the point of
impact, was not on a cell phone, and was not fiddling with the radio or otherwise distracted. Defendant further testified that when
he first saw Plaintiff, he slammed on the brakes and stopped as quickly as possible. (See Tr. at 124).

The credible testimony as determined by this writer and reflected by the jury’s verdict was that Defendant was operating his
vehicle with ordinary care under the circumstances when he was suddenly confronted with a pedestrian moving across his lane of
travel, contrary to the traffic control device present and properly operating at the time. This Court found ample evidence in the
testimony to submit this point to the jury.

Plaintiff ’s next assertion of err is in regards to this Court’s failure to charge the jury on “the duties of vigilance and controlling
speed at an intersection where pedestrians might be crossing”. This writer charges its juries based on the latest version of the
Pennsylvania Suggested Standard Jury Instructions, almost exclusively. Barring a stipulation or an unusual or unprecedented set
of facts, this writer does not deviate from the ‘standard points.’ This writer saw nothing unusual in the facts presented to depart
from the suggested standard points related to negligence.

Plaintiff claims err with the exclusion of point five (5) of his proposed instruction which state states, in part:
There are certain principles that apply to the vehicle operation at an intersection at where there is a crosswalk for pedestrians. 

a) a pedestrian in a crosswalk has the superior right of way at intersection; and a motorist is under a duty to exercise
a very high degree of care at intersections, particularly where pedestrians may be expected to be present.

b) As such, it is the presence of the intersection, not the position of a pedestrian or other object in it, which determines
the care required of a motorist. Thus, a motorist must be highly vigilant and must be able to stop at the slightest sign
of danger.

c) A vehicle driver has a duty to anticipate the presence of a pedestrian at an intersection and to control his vehicle
so that no harm will result.

d) An operator of a vehicle is under a duty to be attentive, to discover the presence of a pedestrian in the highway
ahead of him, to observe pedestrians in the range of vision and take precautions not to injure them…….

(Proposed Preliminary Instructions and Points for Charge, p.5, #5).

Plaintiff goes on to list several other thoughts, concerns and theories expressed in dicta, that although offers other sound advice,
similarly fails to serve as a legal standard. There is no obligation for this writer to use the Plaintiff ’s proposed points for driver
evaluation as a legal threshold to determine liability in a negligence action.1

This Commonwealth has relied on the definitions of negligence and factual cause to allow the juries empaneled to utilize their
own common sense and practical experience to arrive at one’s duty of care. This writer is unwilling to replace this standard with
one’s specifically tailored by and for each Plaintiff. This writer remains unwilling to practice creative writing or expand the
instructions proposed by the Pennsylvania Supreme Court’s Committee for Proposed Jury Instructions.

V. CONCLUSION
This writer finds Plaintiff ’s claims of error unrelated to the jury’s determination that Defendant was not negligent. The testi-

mony clearly allowed the jury empaneled to find that Defendant was operating his vehicle within the bounds of all statutes and
ordinances at the time of this incident. It is not for this Court to substitute its judgment for that of the jury if the jury’s verdict was
the natural result of the evidence admitted at trial.

Further, the facts presented allowed the jury to find that this incident was not a result of Defendant’s action or inaction, but
rather a combination of unfortunate events, the most relevant of which being Plaintiff failing to cross the intersection while
enjoying the right-of-way. For the foregoing reasons, this writer respectfully requests the Superior Court of Pennsylvania to
affirm this Court’s Order dated, June 5, 2018.

BY THE COURT:
/s/Della Vecchia, J.

Date: July 24, 2018
1 One of the eight subparagraphs requested by the Plaintiff would have been considered but was not supported by the facts
presented at trial. Plaintiff ’s Proposed Point 5(f) was a request that 75 Pa.C.S.A. §3112(1)(1)(i) be read to the jury. This writer
will typically include the reading of statutory language when germane to the jury’s determination.
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Commonwealth of Pennsylvania v.
Jeffrey Davis Burton

Criminal Appeal—DUI—VUFA—Sentencing (Discretionary Aspects)—Waiver—Time Credit—Merger

Resentencing required as trial court sentenced defendant for three counts of DUI based upon one criminal act.

No. CC 201614040. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—July 26, 2018.

OPINION
PROCEDURAL HISTORY

Appellant, Jeffrey Burton, was charged by criminal information (201614040) with one count each of driving while under the
influence-general impairment (BAC .08-.10),1 possession of a firearm prohibited,2 firearms not to be carried without a license,3 flee-
ing or attempting to elude officer,4 accidents involving death or personal injury,5 accident involving damage to attended
vehicle/property,6 reckless driving,7 disregard traffic lanes,8 driving at safe speed,9 follow too closely,10 no rear lights,11 and no head-
lights.12 Additionally Appellant was charged with two counts of driving while under the influence-general impairment (incapable
of safe driving),13 and four counts of recklessly endangering another person.14

On May 18, 2017, Appellant pled guilty to all aforementioned charges. On August 3, 2017, Appellant was sentenced by the Trial
Court as follows:

Count one: driving while under the influence-general impairment (BAC .08-.10)–six months of probation to be served concur-
rent to the period of incarceration imposed at count four.

Count four: possession of a firearm prohibited–four to eight years incarceration;
Count six: fleeing or attempting to elude officers – one to two years incarceration to be served consecutive to the period of

incarceration imposed at count four;
Count seven: accidents involving death or personal injury– one to two years incarceration to be served consecutive to the

period of incarceration imposed at count six; and
All remaining counts: no further penalty. 
Thus, the aggregate sentence was six to twelve years incarceration.
On August 8, 2017, Appellant filed post-sentence motions, which were denied by the Trial Court on September 15, 2017. 
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issue on appeal, and they are presented below exactly as Appellant presented them: 

I. The sentence imposed was contrary to the dictates of the Sentencing Code, 42 Pa.C.S.A. §§ 9701-9909, and the funda-
mental norms underlying the sentencing process in that this Honorable Court failed to adequately consider and apply
prior to sentencing, as it must under 42 Pa.C.S.A. § 9721 (Sentencing Generally), the following factors: (1) the specific
need for protection of the public in relation to Mr. Burton’s actions; (2) the gravity of the offense as it relates to the impact
on the life of the complainant(s); and (3) Mr. Burton’s need for rehabilitation.

a. Specifically, this Honorable Court failed to follow the general principles of sentencing by not considering Mr.
Burton’s mitigation evidence including:

i. Mr. Burton suffered a gunshot wound during robbery, claims to suffer from depression and Post-Traumatic Stress 
Disorder, and is not receiving treatment for those mental ailments;

ii. Mr. Burton expressed interest in receiving drug and alcohol treatment for his struggles with addiction;

iii. Mr. Burton took responsibility for his actions;

iv. Mr. Burton began a business venture with the mother of his children and had significant employment history;

v. He had the support of his family and assisted in the care of his children at the time of sentencing; and

vi. Mr. Burton had been doing well in his sobriety and parole compliance prior to the incident leading to the above-
captioned case.

b. This Honorable Court abused its discretion in sentencing Mr. Burton to an aggregate of 6-12 years’ incarceration.
This sentence was excessive considering Mr. Burton’s mitigating evidence at his sentencing hearing, his witnesses’
testimony at that hearing at that hearing, and all other mitigating factors in the Presentence Report.

II. Mr. Burton’s sentence was illegal because this Honorable Court failed to credit him with time spent incarcerated for
the above-captioned case. Mr. Burton was sentenced on August 3, 2017, but plead guilty on May 18, 2017. No discussion
of credit time took place on the record at Mr. Burton’s sentencing hearing on August 3, 2017, and thus no justification for
not giving Mr. Burton credit for this period of incarceration was provided by this Honorable Court. Mr. Burton must be
resentenced and given credit for the period of May 18, 2017 to August 3, 2017, a total of 78 days inclusively.

III. Mr. Burton’s sentence must be vacated, and he must be sentenced anew, because he received a sentence on three
counts of DUI for one instance of drunk driving. In light of the Superior Court’s recent holding in Commonwealth v.
Farrow, 168 A.3d 207 (Pa.Super. 2017), Mr. Burton could only receive a sentence on one of these counts.

FINDINGS OF FACT
At Appellant’s plea proceeding, the Commonwealth presented a summary of the evidence as follows:

Had the Commonwealth proceeded to trial at CC 201614040, the Commonwealth would have called as witnesses
Detective Justin DeSimone of the Allegheny County Police Department, as well as other officers from that police depart-
ment and the victim in this case, Susan Hertzler, and also a representative from the Allegheny County Medical
Examiner’s office.
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The facts as testified to would have been as follows: That on or about November 9, 2016, the defendant was operat-
ing a motor vehicle that was stopped by the county police.

During that traffic stop, the defendant pulled away from that scene and entered into a pursuit with the county police.
The defendant struck a vehicle operated by the victim in this case, Susan Hertzler, and continued for some time before
crashing itself. 

From that vehicle a firearm was recovered. That was submitted to the Medical Examiner’s Office at 16LAB10557,
was test fired, and found to be in good operating condition. Also meets the appropriate barrel length for the statute. 

The defendant had a felony drug conviction which prohibited him from possessing a firearm at the time of the
incident. The defendant also did not have a valid license to carry a firearm concealed. Defendant was not properly
licensed at the time of this incident.

Defendant’s blood was tested and sent to the crime lab at the previous lab number mentioned and tested positive for
0.100 BAC within two hours of operating a motor vehicle.

The victim in this case, Susan Hertzler, had to go to the hospital. She spent five days in Mercy Hospital. To sum up
her injuries, there was a broken nose, rib and teeth.

With that, the Commonwealth would rest.

Plea Transcript, May 18, 2017, at 4-6 (hereinafter “P.T.”).

DISCUSSION
Appellant alleges in his first claim that the sentence imposed was “contrary to the dictates of the Sentencing Code, 42 Pa.C.S.A.

§§ 9701-9909, and the fundamental norms underlying the sentencing process in that this Honorable Court failed to adequately
consider and apply prior to sentencing, as it must under 42 Pa.C.S.A. § 9721 (Sentencing Generally), the following factors: (1) the
specific need for protection of the public in relation to Mr. Burton’s actions; (2) the gravity of the offense as it relates to the impact
on the life of the complainant(s); and (3) Mr. Burton’s need for rehabilitation. (A) Specifically, this Honorable Court failed to
follow the general principles of sentencing by not considering Mr. Burton’s mitigation evidence including: (i) Mr. Burton suffered
a gunshot wound during robbery, claims to suffer from depression and Post- Traumatic Stress Disorder, and is not receiving treat-
ment for those mental ailments; (ii) Mr. Burton expressed interest in receiving drug and alcohol treatment for his struggles with
addiction; (iii) Mr. Burton took responsibility for his actions; (iv) Mr. Burton began a business venture with the mother of his
children and had significant employment history; (v) He had the support of his family and assisted in the care of his children at
the time of sentencing; and (vi) Mr. Burton had been doing well in his sobriety and parole compliance prior to the incident lead-
ing to the above-captioned case;” and (B) the Trial Court abused its discretion in sentencing Mr. Burton to an aggregate of 6-12
years’ incarceration alleging the sentence was excessive “considering Mr. Burton’s mitigating evidence at his sentencing hearing,
his witnesses’ testimony at that hearing, and all other mitigating factors in the Presentence Report.” This claim has been waived,
and even if not deemed waived, it is meritless.

Appellant has waived this claim for failure to comply with the requirements of Pa.R.A.P 1925(b). The Superior Court has long
held that a Rule 1925(b) Statement “must be ‘concise’ and coherent [so] as to permit the trial court to understand the specific issues
being raised on appeal.” Jiricko v. Geico Insurance Company, 947 A.2d 206, 211 (Pa.Super. 2008) (quoting Kanter v. Epstein, 866
A.2d 394, 401 (Pa.Super.2004), alloc. denied, 584 Pa. 678, 880 A.2d 1239 (2005)). Where the Statement is “so incoherent, confusing,
or redundant that it impairs appellate review, issues in the Statement are deemed waived.” Id. at 213.

In the present matter, Appellant filed a Statement of Errors Complained of on Appeal setting forth as its first claim a
verbose and obfuscatory issue statement containing a myriad of run-on arguments completely lacking in coherence. The
Superior Court has stated that, “The purpose of Rule 1925 is to narrow the focus of an appeal to those issues which the
appellant wishes to raise on appeal.” Mahonski v. Engel, 145 A.3d 175, 180 (Pa.Super. 2016). Pa.R.A.P 1925(b) specifically
states in relevant part: 

(i) The Statement shall set forth only those rulings or errors that the appellant intends to challenge.

(ii) The Statement shall concisely identify each ruling or error that the appellant intends to challenge with sufficient
detail to identify all pertinent issues for the judge....

***

(iv) The Statement should not be redundant or provide lengthy explanations as to any error. Where non-redundant,
non-frivolous issues are set forth in an appropriately concise manner, the number of issues raised will not alone be
grounds for finding waiver.

***

(vii) Issues not included in the Statement and/or not raised in accordance with the provisions of this paragraph (b)(4)
are waived.

Pa.R.A.P. 1925(b)(4)(i), (ii), (iv), and (vii).

As such, the rule sets forth clear requirements to avoid waiver of issues. If the Rule 1925(b) Statement fails to be “concise” and
“coherent,” the Trial Court is stripped of its ability to prepare a thorough legal analysis of the issue(s). Failure of an Appellant to
submit “concise” and “coherent” issue(s) divests the Trial Court of a meaningful review which is “pertinent to those issues” and
is a “crucial component of the appellate process.” Commonwealth v. Ray, 134 A.3d 1109, 1114 (Pa.Super. 2016); see also
Commonwealth v. Dowling, 778 A.2d 683, 686–87 (Pa.Super.2001).

Here, the present issue Appellant has set forth required a page and a quarter of this Opinion just to restate the issue. Appellant
has blatantly ignored its duty in setting forth this issue for appeal in its 1925(b) Statement in any “concise” and/or “coherent”
manner as required by the rule. See Jiricko, at 211-212. As such, this claim is waived. However, even if this claim is not deemed
waived, it is still meritless.
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A.
Appellant claims that the Trial Court failed to follow the general principles of sentencing by not considering mitigation

evidence. Here, at the time of sentencing the Trial Court stated:

I ordered a presentence report due to the nature of the offenses and Mr. Burton’s history. And the guidelines
are significant in terms of calling for a period of state incarceration. In that regard, a presentence report has been
prepared, along with the sentencing guidelines which were made part of the record. Both of these documents have
been reviewed by the Court. […]

As noted, the Court has reviewed the presentence report which details his background, his personal history, as
well as his criminal history. The Court appreciates the presence of Ms. Hailsham and her comments today on
behalf of Mr. Burton. And the Court empathizes with her circumstances and the two children that she’s raising and
Mr. Burton’s activities with them when he was not incarcerated or involved in their lives. […]

The Court, pursuant to its statutory mandate, the individualized sentences in Pennsylvania that requires me to
take into account the defendant’s background and rehabilitative needs, the protection of the public, and the impact
of the crime on the victims in this matter, believes that the following sentence is reasonable and consistent with my
obligation and the guidelines [and] the statute itself in terms of the sentence to be imposed.

Sentencing Transcript, August 3, 2017, at 3-4, 11-12 (hereinafter referred to as “S.T.”).

The record clearly indicates that the Sentencing Court took into account the mitigation evidence offered by Appellant with-
in the context of the general principles of the sentencing law. See 42 Pa.C.S. § 9721(b); Commonwealth v. Johnson-Daniels, 167
A.3d 17, 29 (Pa.Super. 2017)(trial court sentenced appellant consistent with the general principles of sentencing and did not
abuse its discretion by sentencing defendant to four and a half to nine years’ incarceration for drug offenses as well as escape,
flight to avoid apprehension, resisting arrest, and two summary driving offenses; appellant’s claim that his sentence was
excessive demonstrated his inability to comprehend the gravity of his offenses and impact of his crimes on the community and
his family).

The fact that the Court did not place the weight on Appellant’s “mitigation” evidence as he would have hoped, does not make
his claim one with merit.

B.
Appellant’s claim that the Trial Court abused its discretion by imposing an “excessive” sentence in light of the mitigating

evidence is also without merit.
Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal

absent a manifest abuse of discretion. Commonwealth v. Johnson, 666 A.2d 690, 693 (1995). To constitute an abuse of discretion
the sentence imposed must either exceed the statutory limits or be manifestly excessive. In this context, an abuse of discretion
is not shown merely by an error in judgment. Rather, a defendant must establish, by reference to the record, that the sentencing
court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias, or ill will, or arrived at a
manifestly unreasonable decision. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super 2003).

Further, a defendant challenging the discretionary aspects of his sentence must satisfy a four-part test in order to invoke the
Superior Court’s jurisdiction to review the claim:

(1) whether appellant has filed a timely notice of appeal; (2) whether the issue was properly preserved at sentenc-
ing or in a motion to reconsider and modify sentence; (3) whether appellant’s brief has a fatal defect; and (4)
whether there is a substantial question that the sentence appealed from is not appropriate under the Sentencing
Code.

Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010) (quotations and citations omitted).
Here the record establishes that the Trial Court: (1) ordered and reviewed a presentence report which included a detailed

history of Appellant’s background and contact with the criminal justice system; (2) considered the sentencing guidelines; (3) heard
and considered witness(es) who testified on behalf of Appellant; (4) heard Appellant’s own statement at the time of sentencing; and
(5) considered argument made by counsel on Appellant’s behalf at the time of sentencing.

The Court imposed consecutive standard range sentences at each count which reflected the gravity of the offense, the protec-
tion of the public, and the rehabilitative needs of the Appellant. See Commonwealth v. Boyer, 856 A.2d 149, 154 (Pa. Super. 2004)
(where a pre-sentence report is reviewed, it is presumed that the sentencing court considered and weighed all required factors). 

As such, the Trial Court did not abuse its discretion, and Appellant’s claim is without merit.

II.
Appellant alleges in his second claim that his sentence is illegal because the Trial Court failed to give him proper credit time

of 78 days. This claim is without merit.
Appellant contends the Trial Court failed to credit him with time spent incarcerated from the time of the plea, May 18, 2017,

until the time of sentencing, August 3, 2017. The record belies the claim that the Trial Court failed to give Appellant the proper
credit time attributable to this case. In fact, the sentencing order sets forth the attributable credit time in this matter as of the date
of sentence. Specifically, the Trial Court credited Appellant with sixty-two days, November 10, 2016-Janaury 10, 2017. Further,
Appellant conceded at the time of his plea that he was on state parole for an unrelated case and that the plea in this matter would
constitute a violation of that state parole for which he would be subject to additional penalties. (P.T. 4). See Commonwealth v.
Miller, 655 A.2d 1000, 1002 (Pa.Super.1995)(citing Commonwealth ex rel. Bleecher v. Rundle, 217 A.2d 772, 774 (Pa.Super.
1966)(holding that a defendant shall be given credit time for any days in custody prior to the imposition of sentence only if he
is committed on the offense for which sentence is imposed. Credit will not be given for commitment on a separate and distinct
offense); see also 42 Pa.C.S. §9760 (1), (4). As such, the Trial Court properly credited Appellant with the permissible credit
time available in this case of 62 days, as he was not eligible for credit time from May 18, 2017-August 3, 2017 due to the parole
violation.

As such, Appellant’s sentence was not illegal and his claim is without merit.
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III.
Appellant alleges in his final claim that his sentence must be vacated in light of the Superior Court’s recent holding in

Commonwealth v. Farrow, 168 A.3d 207 (Pa.Super. 2017). 
In light of the recent holding in Farrow, the Trial Court acknowledges that Appellant must be resentenced at the counts of

driving while under the influence-general impairment pursuant to the dictates of Farrow.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed in part and remanded in part for

resentencing.
BY THE COURT:
/s/Borkowski, J.

1 75 Pa.C.S. § 3802 §§A2. 
2 18 Pa. C.S. § 6105 §§A1. 
3 18 Pa. C.S. § 6106 §§A1.
4 75 Pa. C.S. § 3733 §§A. 
5 75 Pa. C.S. § 3742 §§A. 
6 75 Pa.C.S. § 3743 §§ A.
7 75 Pa. C.S. § 3736 §§ A.
8 75 Pa. C.S. § 3309 §§ 1.
9 75 Pa. C.S. § 3361.
10 75 Pa. C.S. § 3310 §§ A.
11 75 Pa. C.S. § 4303 §§ B.
12 75 Pa. C.S. § 4303 §§ A.
13 75 Pa. C.S. § 3802 §§ A1.
14 18 Pa. C.S. § 2705.

Commonwealth of Pennsylvania v.
Shataya McCoy

Criminal Appeal—DUI—Evidence—Hearsay—Sufficiency—Weight of the Evidence—Double Jeopardy—911 Report

Challenge to the introduction of a CAD report of a 911 call on the basis of hearsay.

No. CC 2017-05753. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 17, 2018.

OPINION
The Defendant has appealed from the judgment of sentence entered on November 8, 2017. After review of the record, the

judgment of sentence should be affirmed at Counts 4 and 5 and vacated at Count 6.
The Defendant was charged at CC 201705753 with six (6) counts of Driving Under the Influence: Driving Under the Influence

of Alcohol: .10 to less than .16% with a minor occupant in vehicle;1 Driving Under the Influence of Alcohol: Accident resulting in
bodily injury with a minor occupant in vehicle;2 Driving Under the Influence of Alcohol: with a minor occupant in vehicle;3 Driving
Under the Influence of Alcohol: .10 to less than .16%;4 Driving Under the Influence of Alcohol: Accident resulting in bodily injury;5

and Driving Under the Influence of Alcohol.6 Prior to trial, the three (3) counts involving a minor occupant of the vehicle were
withdrawn. She appeared before this Court on November 8, 2017 for a non-jury trial. At its conclusion, she was convicted of the
three (3) remaining counts. She was immediately sentenced to a term of imprisonment of 48 hours. Timely Post-Sentence Motions
were filed and were denied on December 4, 2017. This appeal followed.

On appeal, the Defendant raises several claims of error, which are addressed as follows:
1. Admission of 911 Report

Initially, the Defendant argues that this Court erred in admitting the 911 CAD (Computer Aided Dispatch) report for the 911
call which summoned the police to the crash scene. The report of the 911 call, received at 2:53 a.m., noted that a crying female said
that her vehicle crashed into a pole, that her legs were broken and she was outside in the street. The caller’s name was listed as
“McCoy” and also included a phone number. Prior to trial, the Defendant objected to its admission as hearsay. The following
occurred:

THE COURT: Ms. Serrano, who would testify to the 911 call?

MS. SERRANO: Your Honor, I have the officer present as far as trying to enter it as a business record. I did tell defense
I would request a postponement if the Court would want me to have the custodian present.

THE COURT: No, we’re good. We’ll do it as a business record.

MS. SERRANO: Okay. Thank you.
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MR. SWEENEY: Your Honor, I would object to that, because for one thing, it’s purporting - this isn’t the 911 call itself.
This is the log that’s spit out by someone typing this, and, number one, so that - it’s hearsay. It’s relaying information
provided to whoever the typer is, and we don’t necessarily know that the person providing that information is even my
client. So it might have been a third party, which would make it double and triple hearsay.

So I don’t think it should be admissible for the truth of any matter that’s asserted therein, because I don’t think we can
establish that anything contained in there was uttered by my client.

THE COURT: I think that’s a pretty good argument. What do you think?

MS. SERRANO: You Honor, I disagree. However, I think it actually qualifies as a business record. It’s kept in the normal
course. It’s an exact printout - 

THE COURT: I know, but it’s a summary of what somebody said.

MS. SERRANO: Well, the CAD record in and of itself, this is a copy of exactly what they look like, so those can be
authenticated as a business record. The idea is that it has someone who has the qualified necessary understanding to
authenticate it.

I think maybe Mr. Sweeney’s arguing two separate issues. One would be authentication, and a separate would be hearsay.
In this case I think we can authenticate it through our officer who deals with this on a daily basis and can authenticate it.

THE COURT: Is there a name given?

MS. SERRANO: There is a name given, Your Honor, and it is the defendant’s name and and phone number that matches
the number in the police report, so - 

MR. SWEENEY: But we don’t know - 

MS. SERRANO: As far as the hearsay statement involved, I think we overcome that hurdle especially because it’s the
defendant’s statement herself, and then as a secondary, it’s made as a present-sense impression of what’s going on at the
moment. So I don’t think - 

MR. SWEENEY: Well, either way, we still don’t know that the person relaying the information to whoever is typing that
in is Shataya McCoy. We know that apparently her phone number was involved and her name was uttered to the person
doing the typing.

THE COURT: I will allow it.

(Trial Transcript, p. 2-6).

Thereafter, the following occurred:

Q. (Ms. Serrano): Do you recognize that document?

A. (Officer Walker): I do.

Q. And can you state generally what it is?

A. It’s just the call history we get whenever we get a 911 call.

Q. Okay. And is that a kind of play by play of exactly what’s happening on the scene?

A. Correct.

Q. Okay. And is there information on that regarding who the caller would be that made the call to 911?

A. Yes. At the very end of the call, they always list the contact information of who calls, and it gives the last name of 
McCoy and phone number of 412-000-0000.

Q. And this is done by the 911 dispatcher; is that correct?

A. Correct.

Q. Okay.

MS. SERRANO: And, Your Honor, I would move to have this entered as Commonwealth’s Exhibit 1.

MR. SWEENEY: Your Honor, I would, as per our previous conversation, object to the admission of this on not only the
basis that it’s hearsay, but also that it is irrelevant given the fact that we can’t establish who actually prepared this and - 

THE COURT: Okay. That would go to the weight of the evidence. I will admit it over objection.
…

Q. I’m going to ask you to review what we’ve already entered as Commonwealth’s Exhibit 1.

I’m looking for an additional copy here. Bear with me.

A. I have one.

Q. Now, could you tell the Court, indicate on there what the call was that you were responding to, what the caller stated?

A. Whenever the call was first generated, at 2:53 when it was entered, they - it was a female crying saying her legs are 
broken, caller is outside in the street.

Q. Okay. And then taking you down, I think it’s two minutes later, what was next updated as far as what you were 
responding to?



page 22 volume 167  no.  2

A. Caller is now saying her vehicle crashed into a pole. Female screamed, and line disconnected.

Q. And based on your training and experience, do you use these CAD call logs in your routine as a police officer?

A. Absolutely.

Q. And would you say you use them on any call that a 911 call came in for?

A. Yes.

Q. And the information that you noted earlier when the document was being authenticated, at the end of the second 
page, is that your - what is your understanding of what that information indicates?

A. That Ms. McCoy is the one that called 911 to give all this information.

Q. And what do you base that on?

A. That’s how they do their callbacks. Say if we go to a domestic and there’s no answer at the door. We need someone 
to come. They call back the number that the original call was generated from, and then they can talk back to them.

Q. Okay. So it’s your understanding that the phone number and the name associated with it on that page is the name and 
the phone number of the caller?

A. Correct.

Q. Okay. And so in this case it’s your understanding that the caller was the defendant, Ms. McCoy?

A. Yes.

Q. Now, in your police report you also took the information of her phone number; is that correct?

A. Yes.

Q. Is the phone number - could you tell the Court what the phone number for the defendant would be?

A. It would be - do you mind if I refer back to my report?

Q. Yes, you can refresh your recollection if it would be useful.

A. That would be 412-000-0000.

Q. And is that the phone number that was the same as the caller for the 911 call?

A. It is.

(T.T., pp. 9-10, 15-17).

Generally, the “admission of evidence is within the sound discretion of the trial court and will be reversed only upon a showing
that the trial court clearly abused its discretion.” Commonwealth v. Drumheller, 808 a.2d 893, 904 (Pa. 2002). “In determining the
admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so, whether its probative value out-
weighs its prejudicial effect… ‘Evidence is relevant if it logically tends to establish a material fact in the case, tends to make a fact
at issue more or less probable, or supports a reasonable inference or presumption regarding the existence of a material fact.’”
Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998).

The Pennsylvania Rules of Evidence define hearsay as “a statement, other than one made by the declarant while testifying at
the trial… offered in evidence to prove the truth of the matter asserted.” Pa.R.Evid. 801(c). Rule 803 of the Pennsylvania Rules of
Evidence enumerates various exceptions to the rule against hearsay. In particular, Rule 803(6) states:

Rule 803. Exceptions to the Rule Against Hearsay - 
Regardless of Whether the Declarant is Available as a Witness

The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:
…

(6) Records of a Regularly Conducted Activity. A record (which includes a memorandum, report, or data compilation in
any form) of an act, event or condition if:

(A) the record was made at or near the time by - or from information transmitted by - someone with knowledge;

(B) the record was kept in the course of a regularly conducted activity of a “business”, which term includes business,
institution, association, profession, occupation and calling of every kind, whether or not conducted for profit; 

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification 
that complies with Rule 902(11) or (12) or with a statute permitting certification; and 

(E) the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.

Pa.R.Evid. 803.

Our Courts have had several occasions to address the admissibility of logs of police reports. In Commonwealth v. Lopez, 57 A.3d
74 (Pa.Super. 2012), our Superior Court found that logs of police reports were admissible as pursuant to the business records
hearsay exception contained in Rule 803(6). It stated, “[i]n Commonwealth v. May, 587 Pa. 184, 898 A.2d 559, 565 (2006) cert.
denied, 549 U.S. 1022, 127 S.Ct. 557, 166 L.Ed. 414 (2006), our Supreme Court referenced its prior holding in Commonwealth v.
Graver, 461 Pa. 131, 334 A.2d 667 (1975) that a log of police reports was a business record for the purpose of the exception to the
hearsay rule.” Commonwealth v. Lopez, 57 A.3d 74, 81 (Pa.Super. 2012). Our Commonwealth Court has further noted that “[i]f the
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testifying officer responded to the events described in the police report, prepared or reviewed the reports, and the reports were
maintained by the department in the regular course of business, the police report comes within the business record exception to
the hearsay rule, and the contents thereof may be admissible.” Paey Associates, Inc. v. Pennsylvania Liquor Control Board, 78 A.3d
1187, 1195 (Pa.Cmwlth. 2013).

Here, as the above except of the testimony reflects, the CAD reports are a log off 911 calls maintained in the regular course of
business and are transmitted to the responding officer for the purpose of their response to the 911 call. Officer Walker testified
that he receives a CAD report for every 911 call he responds to. Here, he used the 911 CAD report in question to assist in his
response. Given Officer Walker’s testimony, it is clear that the 911 CAD report introduced by the Commonwealth was properly
admitted through the business records exception to the rule against hearsay. This Court was well within its discretion in so
admitting it and, as a result, this claim must fail.

2. Sufficiency of the Evidence
Next, the Defendant argues that the insufficient to support the convictions because the Commonwealth failed to establish that

she was driving the car or, alternatively, that her blood was drawn within two (2) hours of when the vehicle was driven. Again, this
claim is meritless.

When reviewing a challenge to the sufficiency of the evidence, the court must determine “whether, viewing all the evidence
admitted at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt…[An appellate court] may not weigh the evidence and substitute [its] judgment
for the fact finder. In addition…the facts and circumstances established by the Commonwealth need not preclude every possibility
of innocence. Any doubts regarding appellant’s guilt may be resolved by the fact-finder unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact may be drawn from the combined circumstances…Furthermore, the
Commonwealth may sustain its burden of proving every element of the crime beyond a reasonable doubt by means of wholly
circumstantial evidence.” Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super. 2006).

Briefly, the evidence admitted at trial established that at 2:54 a.m. on March 5, 2017, a female caller with the last name McCoy
and the cell phone number of 412-0000 called 911 to report that her car had crashed into a pole, that she was in the street and her
legs were broken. Officer Christopher Walker responded to the call and found the Defendant laying in the street holding her leg,
which was bloody, with a crashed car nearby. When Officer Walker spoke to the Defendant, he noted that her speech was slurred
and she had alcohol on her breath. She admitted to having had a drink in another location. Other officers who responded to the
scene noted that the vehicle was missing a headlight and followed a trial of fluid leaking from the vehicle to a nearby intersection
where they found the missing headlight by a pole. After the Defendant was being taken to the hospital by EMS, Officer Walker
requested that an officer be dispatched to Allegheny General Hospital for a blood draw, but the Defendant refused. Thereafter, the
Defendant’s blood test results from Allegheny General Hospital were obtained via a search warrant, and showed that the
Defendant’s blood alcohol content was .154%.

Section 3802 of the Vehicle Code, relating to Driving Under the Influence, states, in relevant part:

§3802. Driving under influence of alcohol or controlled substance

(a) General impairment. - 

(1) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing
a sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in
actual physical control of the movement of the vehicle.

…

(b) High rate of alcohol. - An individual may not drive, operate or be in actual physical control of the movement of a
vehicle after imbibing a sufficient amount alcohol such that the alcohol concentration in the individual’s blood or breath
is at least 0.10% but less than 0.16% within two hours after the individual has driven, operated or been in actual physical
control of the movement of the vehicle.

…

(g) Exception to two-hour rule. - Notwithstanding the provisions of subsection (a), (b), (c), (e) or (f), where alcohol or
controlled substance concentration in an individual’s blood or breath is an element of the offense, evidence of such
alcohol or controlled substance concentration more than two hours after the individual has driven, operated or been
in actual physical control of the movement of the vehicle is sufficient to establish that element of the offense under the
following circumstances:

(1) where the Commonwealth shows good cause explaining why the chemical test sample could not be obtained
within two hours; and 

(2) where the Commonwealth establishes that the individual did not imbibe any alcohol or utilize a controlled
substance between the time the individual was arrested and the time the sample was obtained.

75 Pa.C.S.A. §3802.

The Defendant first challenges the sufficiency of the evidence to establish that she was driving the vehicle. However, her
operation of the vehicle was clearly established by circumstantial evidence. At 2:54 a.m., a 911 call was placed by a woman who
was crying and screaming and stated that her car crashed and she was injured. The caller gave the Defendant’s last name and cell
phone number. The 911 call contained no mention of another person driving. When Officer Walker arrived on the scene, the
Defendant was alone in the street, near her car which had been damaged. There was no indication that anyone else had been
present and the Defendant never mentioned or identified anyone else as the driver of the vehicle. The circumstantial evidence is
more than sufficient to establish that the Defendant was driving the vehicle.

As it relates to the time of the blood draw, as noted above, the 911 call was placed at 2:54 a.m. When Officer Walker arrived on
the scene, the Defendant was screaming and crying, had urinated in her pants and otherwise appeared to be in great distress. (T.T.,
p. 11, 12). The Defendant’s blood was drawn at 3:44 a.m. (T.T., p. 20). Given the Defendant’s presentation to Officer Walker when
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he arrived at the scene, circumstantial evidence suggests that the accident had occurred fairly recently. As the Defendant’s blood
was drawn less than an hour after the 911 call was placed, the evidence was sufficient to establish that the blood test took place
within two (2) hours of the accident, as required by §3802(b). However, to the extent that the Defendant is suggesting that she had
been laying in the street for over an hour before the 911 call was placed, which is entirely unreasonable under the circumstances,
the same result would still prevail, as the Defendant was immediately transported to Allegheny General Hospital and so was from
that point continually under the care and supervision of medics and hospital personnel, such that she was not imbibing additional
alcohol. The evidence clearly supports the sufficiency of the evidence in this regard. This claim must also fail.

3. Weight of the Evidence
Next, the Defendant argues that the verdicts were against the weight of the evidence because there were no witnesses, the 911

CAD report was hearsay and there was no evidence of the cause of injuries. Again, this claim is meritless.
It is well-established that the “scope of review for [a weight of the evidence] claim is very narrow. The determination of whether

to grant a new trial because the verdict is against the weight of the evidence rests within the discretion of the trial court, and [the
appellate court] will not disturb that decision absent an abuse of discretion. Where issues of credibility and weight are concerned,
it is not the function of the appellate court to substitute its judgment based on a cold record for that of the trial court. The weight
to be accorded conflicting evidence is exclusively for the fact finder, whose findings will not be disturbed on appeal if they are
supported by the record. A claim that the evidence presented at trial was contradictory and unable to support the verdict requires
the grant of a new trial only when the verdict is so contrary to the evidence as to shock one’s sense of justice.” Commonwealth v.
Knox, 50 A.3d 732, 737-8 (Pa.Super. 2012).

Moreover, “when the challenge to the weight of the evidence is predicated on the credibility of trial testimony, [appellate]
review of the trial court’s decision is extremely limited. Generally, unless the evidence is so unreliable and/or contradictory as to
make any verdict based thereon pure conjecture, those types of claims are not cognizable on appellate review.” Commonwealth v.
Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2012).

“Where the trial court has ruled on the weight claim below, an appellate court’s role is not to consider the underlying question
of whether the verdict is against the weight of the evidence. Rather, appellate review is limited to whether the trial court palpably
abused its discretion in ruling on the weight claim.” Commonwealth v. Shaffer, 40 A.3d 1250, 1253 (Pa.Super. 2012). “A motion for
new trial on grounds that the verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain
the verdict but contends, nevertheless, that the verdict is against the weight of the evidence.” Commonwealth v. Moreno, 14 A.3d
133, 136 (Pa.Super. 2011).

Here, a careful examination of the record reveals that the Defendant’s challenges to the weight of the evidence is meritless. As
discussed in greater detail above, the 911 CAD report was properly admitted and authenticated. The Defendant’s state of distress
suggested that the accident had occurred shortly before the 911 call was made and the blood test was performed within the
requisite amount of time. The Defendant had the odor of alcohol on her breath and her speech was slurred. Her car had been
wrecked and its missing headlight was found several blocks away, and the Defendant was found with bloody legs laying the street
near the vehicle and it was reasonable to conclude that the accident was the cause of her injuries.

Because the Defendant properly raised his weight of the evidence claim on Post-Sentence Motions, the appellate court’s review
is only directed to this Court’s discretion in denying the motion. See Shaffer, supra. After reviewing the record and the evidence
discussed above, it cannot be said under any analysis that the testimony presented at trial was “so unreliable and/or contradic-
tory as to make any verdict based thereon pure conjecture,” see Bowen, supra. A review of the evidence as a whole clearly
demonstrates Defendant’s operation of her vehicle while under the influence of alcohol. Given the evidence presented at trial and
discussed above, there is no question that the verdict was appropriate and not “shocking” to the conscience. This claim must fail.

4. Double Jeopardy Violation
Finally, the Defendant argues that her convictions at Counts 5 and 6 violate the prohibition against double jeopardy pursuant

to Commonwealth v. Farrow, 168 A.3d 207 (Pa.Super. 2017). This Court is constrained to agree with the Defendant and so the
conviction at Count 6 must be vacated.

In Commonwealth v. Farrow, 168 A.3d 207 (Pa.Super. 2017), the defendant was charged with three (3) counts of Driving Under
the Influence - general impairment and refusing breath or blood alcohol testing, general impairment with an accident involving
damage to a vehicle and general impairment. She was also charged with accidents involving damage to attended vehicle. She was
found guilty at a nonjury trial and was subsequently sentenced to a term of imprisonment of three (3) to six (6) days with proba-
tion at count 1 and to no further penalty at the remaining charges. She challenged the convictions on the basis of double jeopardy.
It held that “a single criminal act” cannot “result in multiple sentences for violations of the same DUI provision.” Commonwealth
v. Farrow, 168 A.2d 207, 217 (Pa.Super. 2017). It continued on to state that “[i]n the future, where a single DUI offense is subject
to enhancements, the Commonwealth should file a criminal information that sets forth a single count under §3802. Enhancements
under §3804 may be added as subparts or subparagraphs, as appropriate. This will eliminate identical criminal conduct leading to
multiple convictions and sentences under the same criminal statue and, simultaneously, supply the accused with the requisite
notice required under Alleyne. This method will also allow the fact-finder to make the necessary findings with respect to §3804
enhancements, as Alleyne also commands.” Id. at 218-219 (Pa.Super. 2017).

Here, the Defendant was charged with six (6) counts of Driving Under the Influence although Counts 1 through 3 were with-
drawn prior to trial. Count 5 charged the Defendant with general impairment involving an accident with bodily injury and Count
6 charged the Defendant with general impairment. In light of the Farrow decision, which was issued before the trial of this
matter, this Court is constrained to conclude that Count 6, which charges the same subsection of §3802 as Count 5, is violative of
the prohibition against double jeopardy and, as such, should be vacated.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on November 8, 2017 should be affirmed
at Counts 4 and 5 and vacated at Count 6.

BY THE COURT:
/s/McDaniel, J.

1 75 Pa.C.S.A . §3802(b)
2 75 Pa.C.S.A. §3802(a)(1)
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3 75 Pa.C.S.A. §3802(a)(1)
4 75 Pa.C.S.A. §3802(b)
5 75 Pa.C.S.A. §3802(a)(1)
6 75 Pa.C.S.A. §3802(a)(1)

Commonwealth of Pennsylvania v.
Charles Kerr*

Criminal Appeal—Sex Offenses—Sufficiency—Weight of the Evidence—Evidence—Suppression—Failure to Specify Claims of
Error—Discovery—Phone Records—Rape Shield—Relevancy—Jury Instructions

Appellant raises multiple claims of error with respect to sexual assault convictions.

No. CC 2017-00561. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—July 18, 2018.

OPINION
The Defendant has appealed from the judgment of sentence entered on January 9, 2018. However, a review of the record reveals

that the Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence should be
affirmed.

The Defendant was charged at the above-captioned information with two (2) counts each of Involuntary Deviate Sexual
Intercourse of a Person Under 161 and Unlawful Contact with a Minor2 with four (4) counts of Statutory Sexual Assault3 and with
one (1) count each of Corruption of Minors,4 Interference with Custody of a Minor,5 Criminal Use of a Communication Facility6 and
Indecent Assault of a Person Under 16.7 A jury trial was held before this Court from September 27, 2017 to October 5, 2017 and at
its conclusion, the Defendant convicted of two (2) counts of Statutory Sexual Assault, Corruption of Minors, Interference with
Custody of a Minor, Criminal Use of a Communication Facility and Indecent Assault of a Person Under 13. He was acquitted of the
reminding charges. He appeared before this Court on January 9, 2018, when he was sentenced to a term of imprisonment of 11 1/2
to 23 months, with a subsequent term of probation of five (5) years. Timely Post-Sentence Motions were filed and were denied on
January 30, 2018. This appeal followed.

Briefly, the evidence presented at trial established that on February 20, 2016, the Defendant, then 36 years old, contacted K.E.,
then 15 years old, online via the Kik app. The two messaged back-and-forth through Kik, then through texting. During these
conversations, the Defendant encouraged K.E. to send him naked pictures of herself and she complied. K.E. told her mother she
was going out to her friend’s house and would be spending the night. As this was a common occurrence, her mother agreed. The
Defendant drove from his residence in Greene County and picked K.E. up near her home in Plum Boro. The two went to Boyce
Park and walked around and during this time, the Defendant kissed K.E.. They got back into the Defendant’s car and he drove
towards his house, making stops at at Eat ’n Park restaurant in Washington County and a Goodwill store near the restaurant. They
arrived at the Defendant’s house after 10 p.m. and went directly to the Defendant’s bedroom where they had vaginal and oral
intercourse and watched a movie before going to sleep. In the morning, they woke and had vaginal and oral intercourse again and
showered after. The Defendant drove K.E. home and dropped her off at a bar near her house. K.E. went into her house, greeted
her parents and showered again. Then K.E. called her friend, at whose house she told her parents she was spending the night,
and told her what happened. K.E.’s friend told her mother, who called K.E.’s mother, who confronted K.E. and then called the
police.

On appeal, the Defendant has raised 18 claims of error with 13 sub-issues, for a total of 31 claims of error.8 They have been
re-ordered and combined9 for ease of review and are addressed as follows:

1. Sufficiency of the Evidence
Initially, the Defendant argues - in two separate issues - that the evidence was insufficient to sustain the verdicts. However, due

to the Defendant’s failure to provide specific averments of error, these claims have been waived. 
Pursuant to this Court’s Order of March 6, 2018, the Defendant was directed to file a Concise Statement of Matters Complained

of on Appeal pursuant to Pa.R.A.P. 1925(b) by March 28, 2018. Rule 1925(b) of the Pennsylvania Rules of Appellate Procedure
states, in relevant part:

Rule 1925. Opinion in Support of Order
…

(b) Direction to file statement of errors complained of on appeal; instructions to the appellant and the trial court. - If
the judge entering the order giving rise to the notice of appeal (“judge”) desires clarification of the errors complained of
on appeal, the judge may enter an order directing the appellant to file of record in the trial court and serve on the judge
a concise statement of the errors complained of on appeal (“Statement”). 

…

(4) Requirements; waiver.

(i) The Statement shall set forth only those rulings or errors that the appellant intends to challenge.

(ii) The Statement shall concisely identify each ruling or error that appellant intends to challenge with
sufficient detail to identify all pertinent issues for the judge. The judge shall not require the citation to authorities; how-
ever, appellant may choose to include pertinent authorities in the Statement.

Pa.R.A.P. 1925.
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In response to this Court’s Order, the Defendant, through his attorney David J. Russo, Esquire, filed a Concise Statement which
identified two claims directed to the sufficiency of the evidence as follows:

17. The Defendant contends that the evidence was insufficient to sustain the Judge’s verdicts on the charges convicted

18. It is alleged that after viewing all the evidence admitted at trial, together with all reasonable inferences therefor, in
the light most favorable to the Commonwealth, the jury could not have found that each element of the offense charged
was supported by evidence and inferences sufficient in law to prove guilt beyond a reasonable doubt.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 4).

It is by now well-established that “[a]pellants must comply whenever the trial court orders them to file a Concise Statement
of Matters Complained of on Appeal pursuant to Rule 1925(b).” Commonwealth v. Lord, 719 A.2d 306, 309 (Pa. 1998). Moreover,
as our Superior Court has held, “[w]hen a court has to guess what issues an appellant is appealing, that is not enough for mean-
ingful review. When an appellant fails adequately to identify in a concise manner the issues sought to be pursued on appeal, the
trial court is impeded in its preparation of a legal analysis which is pertinent to those issues. In other words, a Concise
Statement which is too vague to allow the court to identify the issues raised on appeal is the functional equivalent of no Concise
Statement at all.” Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa.Super. 2006), citing Commonwealth v. Dowling, 78 A.2d 683, 686-
7 (Pa.Super. 2001).

Our appellate courts have repeatedly held that general statements such as “the verdict of the jury was against the evidence”
and “the verdict was against the law” were too vague to satisfy the requirements of Pa.R.A.P. 1925(b) and, therefore, resulted in a
waiver of the claims on appeal. Commonwealth v. Lemon, 804 A.2d 34, 37 (Pa.Super. 2002). See also Commonwealth v. Siebert, 799
A.2d 54 (Pa.Super. 2002).

Here, the Defendant was convicted of six (6) offenses, each with multiple elements. Neither a statement that “the evidence
was insufficient to sustain the Judge’s10 verdict” nor a recitation of the standard of review of a sufficiency claim are sufficiently
specific to enable this Court to discern the particular claim of error being raised or to provide any meaningful analysis for the
appellate courts. The Defendant should have identified each crime for which he was challenging the sufficiency of the evidence
and provided a brief statement identifying which particular elements he believed had not been satisfied. Absent any such
specific guidance, this Court is forced to conclude that the Defendant’s sufficiency claims have been waived.

2. Weight of the Evidence
Next, the Defendant raises an equally vague challenge to the weight of the evidence. Again, this Court is forced to conclude it

has been waived.

In his Concise Statement, the Defendant identifies a challenge to the weight of the evidence, as follows:

19. Additionally, it is alleged that the evidence was so weak and inconclusive that as a matter of law no probability of
fact can be drawn from the combined circumstances. The Court had no idea11 what facts the jury felt were not proven, or
not established.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 4). 

Again, a careful examination of the issue presented reveals that it is a statement concerning the standard of review for a weight
of the evidence claim and does not identify with specificity which of the six (6) convictions are in question and why the Defendant
avers that the verdicts were so contrary to the evidence as to shock one’s sense of justice, information which is necessary to appro-
priately state a weight of the evidence claim. Again, this Court is forced to conclude that the Defendant’s challenge to the weight
of the evidence has been waived. See Lemon, supra and Siebert, supra.

3. Discovery Matters
The Defendant has raised numerous challenges to this Court’s rulings on various discovery matters. A careful review of the

record reveals that his claims are meritless.
“Generally, on review of an order granting or denying a discovery request, an appellate court applies an abuse of discretion

standard… An abuse of discretion is not merely an error of judgment, but is rather the overriding or misapplication of the law,
or the exercise of judgment that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the
evidence of record.” Commonwealth v. Mendez, 74 A.3d 256, 260 (Pa.Super. 2013). 

The Defendant raises the following claims of error regarding this Court’s discovery rulings:

7. Prior to trial, the Court erred by not granting the Defense Motion for Discovery in the following manner:

A. Defendant sent a Motion for Discovery to the Court and the DA, the entire phone extraction to be provided to but
did not file it as of record due to the fact that the Motion contained victim information. The Court refused to rule on
this Motion due to the content and contacted Defense Counsel’s office and informed him to re-file the Motion with the
one exhibit with the victims information on it.

B. The Commonwealth refused to provide the entire phone extraction to the Defendant and would only allow them to
review the phone extraction in the hall way of the DA’s office at their presumptive lunch table.

C. Defendant sent a second Motion to the Court for the discovery information so that Defendant could review it in the
safety and privacy of his office. The Court erred by denying this request.

D. The Court erred by not holding a hearing on Counsel’s request for Discovery so that evidence could be made a part
of the record. Such evidence would have included the conditions at which Defendant was limited to and forced to
review evidence in the DA’s office under.

E. The Court erred in calling the DA’s office to gather information regarding the Defenses [sic] Motion for Discovery
without informing the Defendant until time of trial, without contacting Defendant’s Counsel’s office so that he could
provide the Court with his information regarding the same. Again a hearing should have been scheduled.
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F. The Court erred in not granting the Defendant a continuance of the trial so that he could receive or at least have
additional time to review the discovery evidence being held at the DA [sic] office.

G. The Court erred in not reconsidering the issues aforementioned in this paragraph as Defendant has an absolute
right to discovery, to review discovery, to have access to discovery and use the evidence at trial, especially that of a
nonsexual nature, as well as a continuance of the trial to do the same when he was willing to waive any rule 600 speedy
trial issues.

H. The Court erred in Ruling on Defendant’s discovery Motion immediately before Jury selection further prejudicing
Defendant’s preparation of trial and discovery review.

I. The Court erred in only deciding the Defendants [sic] discovery request as it pertained to the “sexual content” and
not addressing the non-sexual content of discovery which was not provided to Defendant. The Court erred by allow-
ing the DA to keep discovery which could easily have been provided.

J. The Court erred in Ruling the Commonwealth did not have to provide the discovery in an easily accessible manner
as Defendant’s Attorney argued the CD file contained numerous menu’s [sic] and pathways which made it hard, if
not impossible to find all of the actual discovery contained therein. The ruling of the court was that the DA was not
suppose [sic] to do the Defendant’s job for him.

8. The Court erred in denying the Defendant Discovery, in which the Defendant’s Motion for Discovery requested the
“sexual” content, i.e. pictures be separated and the remaining 40,000 data entries and the non sexual content be
provided to Defendant for his preparation in his defense.

15. The Defendant contends the Court erred in denying Defendants discovery motion because the Defendant is entitled
to review the evidence under the Rules of Criminal Procedure and under the Constitution of the United States.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 2-4).

In August, 2017, defense counsel forwarded a “Motion for Discovery” to this Court and to the District Attorney’s Office,
however he did not officially file a copy of the Motion with the Department of Court Records as required by Rule 576 of the
Pennsylvania Rules of Criminal Procedure. Because the Motion was not properly filed, this Court was not able to address it. At
this Court’s direction, defense counsel was contacted and instructed in proper filing procedures. As defense counsel had been
repeatedly sending various pleadings and documents to this Court without filing them, defense counsel was also instructed to
obtain local counsel if he was unsure of or unable to follow proper procedures. 

This Court did not call the District Attorney’s Office “to gather information” and is offended by this disingenuous and spurious
allegation.

Prior to trial, the following occurred:

MR. RUSSO: Your Honor, I do have some issues that I would like to address with the Court this morning.

THE COURT: Sure.

MR. RUSSO: The Court did preclude the use of exculpatory evidence that is of a nonsexual nature, which on the CD, and
the District Attorney’s office that we have not been allowed to have a copy of or information separated or given to us. The
Court made this decision yesterday.

I have a motion to reconsider for all discovery for that matter. In regards to the messages themselves that are the
nonsexual nature, if we have the specific message that we would like to have taken off there, and we can note that for the
Court - 

THE COURT: I don’t know what you’re asking me, but I’m not reconsidering the pretrial motions that I ruled on yester-
day. I believe it was nonspecific.
I don’t know even what you’re asking me for, Mr. Russo. I know that you had asked for other people’s involvement with
the alleged victim to be admitted, those being of a sexual nature.

Mr. Gleixner, is there any evidence that the nonsexual nature is exculpatory to the Defendant?

MR. GLEIXNER: Your Honor, I will have looked through the phone to the best of my ability. Based on looking at them at
prior cases, I did not see anything that jumped out as exculpatory. If it was, I would have provided it to defense counsel.
I did print out numerous things from the phone and send it in paper form, but as pervasively noted, we are not willing to
copy pornographic material or with an appropriate Order of Court.

THE COURT: This issue, again, is preserved for appeal. I prefer not to revisit it a third time.

MR. RUSSO: Well, Your Honor, the District Attorney is sitting there saying “Well, I went through it to the best of my
ability,” when there is 43,000 data files on there. What does that mean? I really - 

THE COURT: Are you asking me a question?

MR. RUSSO: What does that mean? I went through it to the best of my ability? Does that mean - 

THE COURT: Are you asking me a question?

MR. RUSSO: No, I’m asking him. Does that mean he went through ten files? Does that mean he went through and picked
the stuff off that he wanted to use at trial and sent it to me?

THE COURT: That means that he went through it an there was nothing exculpatory, because as an officer of the Court
and as somebody I know to be a competent attorney, he would have sent it to you.

(Trial Transcript, Vol. 1, p. 11-14).
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Thereafter during trial, upon defense counsel’s repeated objection, the following occurred at sidebar:

(Whereupon, the following discussion was held at sidebar.)

THE COURT: This is on the record.

MR. GLEIXNER: I just didn’t think it would be proper to speak in front of the jury. When I first went to the phone extrac-
tion, I printed out pertinent pages from the extraction that I thought counsel would need, knowing that he was still going
to come in person and watch. I mailed it to him as a courtesy.

Included within the extraction report is numerous links to conversations, links to photographs, videos, things that
counsel had the opportunity to view in person the two times he came and viewed it.

Within the extraction is conversations from regular text messages, Kik messages, phone logs. There is a variety of things
in there. This is from the Kik section of the extraction, and in Kik, it is held as chat. so that’s why - then you click on the
link to the phone extraction chat. There is one that is labeled. That is the conversation that comes up and that’s exactly
what was printed.

If this is something that I didn’t include in the packet of hard documents I printed out, it is still included in the extrac-
tion that counsel viewed twice with his own views.

MR. RUSSO: Your Honor, there was 34,000 video or data files, and I spent eight hours going through it. And I didn’t - I
didn’t touch the surface of it, and he would not show me where the information was. Most of the - 

THE COURT: First of all, again, counsel does not have an obligation to do your work.

Second of all, you have had this case since, I believe, April, and the fact that you only looked at eight hours worth is not
on me; that’s on you. Your objection is overruled.

(T.T. Vol. 3, p. 205-207).

As the record reflects, the information extracted from the victim’s phone was extensive. Assistant District Attorney Gleixner rep-
resented to this Court that he printed out what he believed to be relevant. He further represented, as an officer of the Court, that he
did not find any exculpatory information on the phone. Nevertheless, defense counsel was given the opportunity to come to the
District Attorney’s office without limitation and view the extraction. It is this Court’s understanding that he only appeared twice,
and once was several hours late for a scheduled appointment he had made with the District Attorney’s office. As this Court noted,
the fact that counsel did not spend the requisite time viewing the extraction is not the fault of the District Attorney or this Court, as
he was given unlimited opportunity to do so. Further, as was noted by Mr. Gleixner, the entire extraction could not be provided on
disc because it did contain pornographic material, which the District Attorney’s Office will not disseminate. In that Mr. Gleixner
represented, as an officer of the Court, that all relevant information was provided and the extraction did not contain any exculpato-
ry information, and further that defense counsel was given ample opportunity to view the entire extraction himself, this Court was
well within its discretion in denying both the Defendant’s Motion for Discovery and Motion for Reconsideration in this regard.

Neither did this Court err in denying the Defendant’s Motion for a Continuance in this regard. In the Motion (filed only 12 days
before the start of jury selection) counsel admits to having received discovery from the Commonwealth and to have already viewed
the cell phone extraction at the District Attorney’s Office. The Motion failed to specify what additional discovery was needed. A
mere statement that he needs “all discovery” is insufficient to justify a continuance when the Commonwealth admittedly already
turned over discovery materials and counsel was given opportunity to view the extraction. This Court was well within its discre-
tion in denying the motion.

Parenthetically, this Court notes that defense counsel’s claims that he was forced to view the extraction at the DA’s lunch table
and that he would have preferred to view the extraction in the “safety and privacy” of his office are similarly without merit. It is
not the District Attorney’s obligation to provide defense counsel with a private office to view the discovery. The office has limited
space constraints and this Court is certain that best efforts were made to accommodate him, even if those efforts were not to
counsel’s liking. Further, this Court notes that the District Attorney’s Office is on the 4th floor of the Allegheny County Courthouse
and the building is guarded by the Allegheny County Sheriffs and is only accessible by entry through metal detectors. The
Courthouse is regularly teeming with police officers. The office itself is full of Assistant District Attorneys. This Court can think
of no safer place for counsel to view discovery and his complaints in this regard also lack merit.

Given the above circumstances, this Court was well within its discretion in denying the Defendant’s Motion to Compel
Discovery, his Motion for Reconsideration and his Motion for Continuance. His discovery claims specified above must fail. 

4. Rape Shield Matters
The Defendant next argues that this Court erred in disallowing evidence protected by the Rape Shield Law. He avers:

9. The Court erred in denying the discovery and finding that probative versus prejudicial was not the standard under
the “Rape Shield Law”, in which Defendant wanted to use evidence at trial suggesting the “victim” was contacting her
boyfriend on the day the alleged offenses occurred and may have caused doubt as to her whereabouts on the evening in
question, as well as Defendant did not have the opportunity not the time to sift through the 40,000+ files on the phone in
the DA’s office.

12. The Court erred in denying Defendant any questions of the victim regarding her boyfriend who she was in a
relationship with on the day of the alleged charges.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 3, 4).

The “standard of review regarding the admissibility of evidence is an abuse of discretion. ‘The admissibility of evidence is a
matter addressed to the sound discretion of the trial court and…an appellate court may only reverse upon a showing that the trial
court abused its discretion’… ‘An abuse of discretion is not a mere error in judgment but, rather, involves bias, ill will, partiality,
prejudice, manifest unreasonableness, or misapplication of law.’” Commonwealth v. Collins, 70 A.3d 1245, 1251 (Pa.Super. 2013),
internal citations omitted.
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The admission of evidence is controlled by Rule 402 of the Pennsylvania Rules of Evidence, which states:

Rule 402. General Admissibility of Relevant Evidence

All relevant evidence is admissible, except as otherwise provided by law. Evidence that is not relevant is not admissible.

Pa.R.Evid. 402.

“In determining the admissibility of evidence, the trial court must decide whether the evidence is relevant and, if so, whether
its probative value outweighs its prejudicial effect… ‘Evidence is relevant if it logically tends to establish a material fact in the
case, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption regarding the
existence of a material fact.’” Commonwealth v. Hawk, 709 A.2d 373, 376 (Pa. 1998).

Pennsylvania’s Rape Shield law states, in relevant part:

§3104. Evidence of victim’s sexual conduct

(a) General rule. – Evidence of specific instances of the alleged victim’s past sexual conduct, opinion evidence of the
alleged victim’s past sexual conduct, and reputation evidence of the alleged victim’s past sexual conduct shall not be
admissible in prosecutions under this chapter except evidence of the alleged victim’s past sexual conduct with the
defendant where consent of the alleged victim is at issue and such evidence is otherwise admissible pursuant to the
rules of evidence.

18 Pa.C.S.A. §3104. In interpreting Section 3104, our Courts have recognized only an extremely narrow exception to the Rape
Shield provisions, for “genuinely exculpatory” evidence which is “relevant, non-cumulative, and more probative of the defense
than prejudicial.” Commonwealth v. Wall, 606 A.2d 449, 457 (Pa.Super. 1992). 

Here, the Defendant wished to essentially go on a fishing expedition regarding the victim’s sexual contact with her boyfriend.
Even the most cursory examination of his averment demonstrates that the proposed evidence does not meet the narrow exception
to the Rape Shield law and was, therefore, properly excluded. This claim is meritless.

5. Suppression
Next, the Defendant argues that this Court erred in denying his Motion to Suppress statements made by the Defendant after his

arrest. He avers:

14. The Court erred in denying Defendants suppression Motion and allowing officer Marcus Simms to testify to
communications between Attorney and Client at the Police station when the Defendant was in custody immediately
after his arrest.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 4).

When reviewing a challenge to the trial court’s denial of a suppression motion, the appellate court “is limited to determine
whether the suppression courts factual findings are supported by the record and whether the legal conclusions drawn from those
facts are correct. Because the Commonwealth prevailed before the suppression court, [the appellate court] may consider only the
evidence of the Commonwealth and so much of the evidence for the defense as remains uncontradicted when read in the context
of the record as a whole. Where the suppression court’s factual findings are supported by the record, [the appellate court is] bound
by those findings and may reverse only if the court’s legal conclusions are erroneous… Where, as here, the appeal of the determi-
nation for the suppression court turns on allegations of legal error, the suppression court’s legal conclusions are not binding on an
appellate court, ‘whose duty it is to determine of the suppression court properly applied the law to the facts’… Thus, the conclu-
sion of law of the courts below are subject to [the appellate court’s] plenary review.” Commonwealth v. Jones, 988 A.2d 649, 654
(Pa. 2010).

As it specifically relates to the attorney-client privilege, our courts have repeatedly held that “once attorney-client communi-
cations are disclosed to a third party, the attorney-client privilege is deemed waived. Commonwealth v. Chmiel, 558 Pa. 478, 738
A.2d. 406 (1999); Joe v. Prison Health Services, Inc., 782 A.2d 24 (Pa.Cmwlth. 2001). See also United States v. Fisher, 692 F.Supp.
488 (E.D.Pa. 1988) (any voluntary disclosure by the holder of the privilege that is inconsistent with the confidential nature of the
relationship thereby waives the privilege).” Bagwell v. Pennsylvania Department of Education, 103 A.3d 409, 417 (Pa.Cmwlth.
2014).

At the suppression hearing, the Commonwealth established that Waynesburg Borough Police Officer Marcus Sims served the
arrest warrant on the Defendant on October 26, 2016 at the request of the Allegheny County detectives. After taking the
Defendant into custody, he was shackled to a bench in the Waynesburg Police Department patrol room while the Allegheny
County detectives traveled to pick him up. During the wait, Officer Sims sat at his desk, approximately five (5) feet from the
bench where the Defendant was shackled. Thereafter, defense counsel herein, Mr. Russo, arrived at the police station and began
to speak with the Defendant while he was seated on the bench. Mr. Russo did not ask for a private room to speak with the
Defendant. While speaking with the Defendant, Mr. Russo at times conversed with Officer Sims. During the same conversation,
the Defendant made statements including “That was a long time ago” and “If some of this goes through, how much time am I
looking at?” (T.T. Vol. 3, p. 275).

At the conclusion of the suppression hearing, this Court placed its findings and conclusions on the record. It stated:

THE COURT: And I don’t’ think the issue is whether it was 5 feet or 7 feet; I think the issue is whether there is a third-
party present which would then make a waiver of the attorney/client privilege.

And this Court finds that there was a third person present, Officer Simms; that he was able to hear and, in fact, talk
with you during this interview and therefore, there was no attorney/client privilege at the police station that we just
talked about.

I don’t know if there was further evidence or not, but it is not in the motion, so we need not address it. So the motion is
denied.

(T.T. Vol. 1, p. 29-30).
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A review of the record reveals that this Court’s factual findings were supported by the record and the legal conclusions drawn
therefrom were correct. The Defendant and his counsel were aware of the presence of Officer Simms as he was sitting five (5) feet
away and defense counsel was conversing with him. The known presence of Officer Simms acted as a waiver of the attorney-client
privilege and so the statements made by the Defendant and heard by Officer Simms were admissible. This claim must also fail.

6. Admission of Phone Extraction

Next, the Defendant raises multiple challenges to the admission of the extraction of the victim’s cell phone, as follows:

5. The Court erred in allowing the Commonwealths [sic] phone extraction exhibit to be placed into evidence when the
original document was available and requested to be used in lieu of the Commonwealth’s modified typed, partial and
inaccurate replica.

6. The Court erred in not allowing the phone extraction information to be admitted into evidence by setting a founda-
tion through the expert Commonwealth witness who performed the phone extraction.

A. The Court erred by finding the witness who performed the phone extraction was not qualified, nor the proper
individual to lay a foundation for and admit the extraction to the record.

B. The Court erred by ruling that the victim was the only individual who could lay a foundation for the phone
extraction report to be admitted to the record.

C. The Court erred by not admitting the entire accurate and original phone extraction report by placed [sic] on the
record.

11. The Court erred in not admitting the full extraction exhibit of the texts, phones [sic] calls and web sites conserving
[sic] the time period in question. The District attorney had an extraction report limited to the time period of the dates in
question which contained no pornographic information. Over the objection of the Defendant the Court allowed only bits
and pieces of the report to be admitted into evidence, and only in the form of the DA’s type written [sic] exhibit. The full
accurate report should have been admitted to the record in original form.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 2, 4).

At trial, the Commonwealth presented the testimony of Matthew Rosenberg, a motor device computer forensic analyst for the
Allegheny County Police Department. He was initially qualified as an expert in the area of cell phone extraction. On direct exam-
ination, Mr. Rosenberg testified that he performed an extraction on the victim’s cell phone. Thereafter, on cross-examination, the
following occurred:

Q. (Mr. Russo): Are you saying that you did not read the report?

A. (Mr. Rosenberg): I don’t read the reports, no.

Q. Okay. Did somebody else read it that you know of?

A. I give the reports to the detectives.

Q. Is he qualified to read it that you know?

MR. GLEIXNER: Your Honor, I’m going to object.

THE COURT: I’ll sustain.

MR. RUSSO: Okay.

Q. Now, your report - when you do a report, does your extraction cover text message, phone calls, photo sending, things
like that?

A. A full extraction, yes.

Q. Okay. So it would have all the information on the phone?

A. Correct.

Q. Great.

MR. RUSSO: Your Honor, I would ask if we could possibly approach in regards to something that counsel had brought up
on break, if at all possible.

THE COURT: You may.

(Whereupon, the following discussion was held at sidebar.)

MR. RUSSO: Your Honor, there was a motion beforehand in regards to calling this witness out of order. The purpose of
that motion was because this witness is going to be unavailable next week.
Now, I was under the impression that I would be given a little bit of leeway so I wouldn’t have to call him on my case to
bring in the contents of the report. Now, if he is going to be unavailable next week, then - 

THE COURT: What is the report, Dan?

MR. GLEIXNER: I think there is some confusion in terminology. The report is the report he writes, and then also, like the
first two pages of phone extraction that have the person’s name, the phone number, that information.

What counsel is referring to is not the report. It is an actual extraction, text messages, things like that, and I also noticed
the exhibit that counsel is intending to show the witness has handwritten notes on it. Looks like they were written on there
by counsel. You can’t have things written on an exhibit.
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MR. RUSSO: They were simply - there were a couple lines I jotted, so just like the other witness - 

THE COURT: Okay. Hold on. What is the report? First of all, I agree with you about the handwritten notes.

MR. GLEIXNER: I think there is confusion. The report is not the entire phone extraction. The report is, like, the report that he writes.

THE COURT: What is the basis for the extraction? What was on the phone?

MR. GLEIXNER: Just everything that’s on the phone, and he testified that he extracted the phone.

THE COURT: But he didn’t read it.

THE COURT: And you’re allowed to ask him about the report, not about the extractions.

MR. RUSSO: I will have to call him in my case to ask him about the extractions, and he’s not going to be here next week.

THE COURT: He didn’t look at them.

MR. GLEIXNER: He testified he has no knowledge of what’s on an extraction.

MR. RUSSO: He can - 

THE COURT: He has no - 

MR. RUSSO: He can interpret them.

THE COURT: Okay. We are not - he cannot.

MR. RUSSO: Yes, he can.

THE COURT: No, he can’t. They are words, and they are what they are. He is an expert in getting things off cell phones,
not in interpreting things. Step back.

(T.T. Vol. 2, p. 143-146).

Thereafter, during the direct examination of the victim, K.E., the following occurred:

Q. (Mr. Gleixner): Okay. K.E., I’m going to show you what I have marked as Commonwealth Exhibit 1. Can you take a
look at that and let me know if you recognize what that is?

A. (K.E.): These are the texts, the text messages.

Q. When were those messages sent?

A. The day that I met up with him.

Q. Were those messages sent before or after you met up with the Defendant?

A. These were before.

Q. Okay. And are those messages fair and accurate as you recall sending and receiving them?

A. Yes.

MR. GLEIXNER: Your Honor, I move for admission of Commonwealth Exhibit 1.

THE COURT: It will be admitted.

MR. GLEIXNER: Thank you.

MR. RUSSO: I would like to renew my objection, Your Honor.

(T.T. Vol. 3, p. 156).

Later during the victim’s direct examination, the following occurred:

Q. (Mr. Gleixner): I’m going to show you what I previously marked at [sic] Commonwealth Exhibit 9. Please take a look
at that and tell me if you recognize it.

MR. RUSSO: Your Honor, could I have a second to review this for authenticity. I don’t believe this is exactly what was
sent to me. If I can just have - 

THE COURT: You can revisit it while we are asking questions.

Q. Please take a minute to look through that, tell me if you recognize it.

A. These are the texts from Kik.

Q. When were those sent?

A. Before we met up.

Q. I’m sorry. I couldn’t hear you.

THE COURT: I think she said before we met.

Q. Did the two of you talk after he dropped you off at the house?

A. What was that?

Q. Did the two of you communicate at all after he dropped you off at the residence?
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A. Yes.

Q. Do you recognize what those messages are. Please look through all of them. Take your time.

A. These were after.

Q. Are those fair and accurate as you recall speaking with the Defendant through Kik?

A. Yes.

MR. GLEIXNER: At this time, I move for admission of Commonwealth Exhibit 9. 

THE COURT: I would like to clarify. Are they all from after?

THE WITNESS: Yes.

Q. Are all of those from after he dropped you off at home?

A. Yes.

THE COURT: Yes, Mr. Russo.

MR. RUSSO: Your Honor, my objection would be back to the best evidence rule which would be actual log itself which
has been testified to in this courtroom. You keep getting exerts [sic] of something I believe the DA is typing up and
handing to the witness. I believe my client has a right to have the actual evidence submitted to the court.

THE COURT: Is there an original available?

MR. GLEIXNER: That is the original from the extraction.

THE COURT: The objection is overruled.

MR. GLEIXNER: Thank you, Your Honor.

MR. RUSSO: Your Honor, I would like to note for the record if counsel is stating that this is the original, I did not receive
this in this form in my extraction report.

THE COURT: Well, you mean your objection is that you didn’t receive the original?

MR. RUSSO: I received an extraction report.

THE COURT: Is it the same as the original that hs [sic] just been admitted?

MR. RUSSO: I haven’t gone through all of it. I believe - and I have not compared everything with what I have received.
There is a lot of information on here, but what I received was in a different form. The pages were numbered - I mean, it
was the actual extraction report, which I have a copy.

THE COURT: Is it the same information? Well I’m going to overrule your objection. If, in the future, you learn that it is
different information on what you received and what was admitted as Commonwealth 9, I will readdress it. You may
continue, Mr. Gleixner.

MR. GLEIXNER: Thank you, Your Honor. Your Honor, I have no additional questions for this witness. I would offer for
cross at this time.

MR. RUSSO: Your Honor, in reviewing what counsel has handed me and what I received, I can say that no, this is not
what I received in the extraction report. In the extraction report on each message - 

MR. GLEIXNER: Your Honor, can we approach?

THE COURT: You may.

(Whereupon, the following discussion was held at sidebar.)
THE COURT: This is on the record.

MR. GLEIXNER: I just didn’t think it would be proper to speak in front of the jury. When I first went to the phone
extraction, I printed out pertinent pages from the extraction that I thought counsel would need, knowing that he was still
going to come in person and watch. I mailed it to him as a courtesy.

Included within the extraction report is numerous links to conversations, links to photographs, videos, things that
counsel had the opportunity to view in person the two times he came and viewed it.

Within the extraction is conversations from regular text messages, Kik messages, phone logs. There is a variety of things in there.
This is from the Kik section of the extraction, and in Kik, it is held as chat. so that’s why - then you click on the link to the phone
extraction chat. There is one that is labeled. That is the conversation that comes up and that’s exactly what was printed.

If this is something that I didn’t include in the packet of hard documents I printed out, it is still included in the extrac-
tion that counsel viewed twice with his own views.

MR. RUSSO: Your Honor, there was 34,000 video or data files, and I spent eight hours going through it. And I didn’t - I
didn’t touch the surface of it, and he would not show me where the information was. Most of the - 

THE COURT: First of all, again, counsel does not have an obligation to do your work.

Second of all, you have had this case since, I believe, April, and the fact that you only looked at eight hours worth is not
on me; that’s on you. Your objection is overruled.

(T.T. Vol. 3, p. 201-207).
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As the record reflects (and as was addressed, above), the complete extraction report was made available for counsel’s viewing
but was not produced in its entirety due to some pornographic contents. Mr. Gleixner, as an officer of the Court, represented that
the relevant pages were printed and disclosed. 

During his testimony, Mr. Rosenberg testified that he performed the extraction but did not read it. This Court correctly
determined that he was not the appropriate person to enter the extraction into evidence. Rather, the victim, who was able to
authenticate the messages, was the appropriate witness through which to introduce the relevant portions of the extraction, and the
Court correctly so ruled.

A review of the record reveals that this Court was well within its discretion in allowing the relevant portions of the victim’s cell
phone extraction as admitted during her testimony. See Collins, supra. This claim must also fail.

7. Admission of Evidence during Commonwealth’s Case-in-Chief
Next, the Defendant argues that this Court erred in prohibiting him from entering an exhibit into evidence during the

Commonwealth’s case in chief:

16. The Court erred at time of trial that the rules prohibited the Defendant from entering evidence on the record during
the Prosecutions [sic] case in chief.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 4)

During the defendant’s cross-examination of Detective Mark Restori, the following occurred:

Q. (Mr. Russo): I’m going to hand you what I just labeled as Defense Exhibit A. And as you have already testified, that
is a submittal form to the lab for the sexual assault kit in this case. Is that the one you submitted?

A. (Det. Restori): It is.

Q. And your name does appear on there?

A. Yes, on the last page. My name is there and it is signed.

Q. Okay. This document evidences that you took the kit from the hospital per your testimony over to the lab?

A. No. This document is what we send with the kit to our evidence room. Our evidence personal then take the kit along
with this submittal to the lab. I don’t physically take it there; other evidence personnel do. This was on a Sunday evening
that we took custody of this. The evidence personnel were not in the office. They would return on Monday morning and
find this in the secure evidence lockers at headquarters. They would then take the kit to the crime lab.

Q. Okay.

MR. RUSSO: Your Honor, I would ask this be admitted as Defense Exhibit A.

MR. GLEIXNER: I’m going to object. Defense is not admitting evidence in the Commonwealth’s case-in-chief.

THE COURT: I’ll sustain the objection.

MR. RUSSO: Would the Court like me to recall this witness?

THE COURT: No, you don’t need to. All you need to do is move that it be admitted in the defense case.

MR. RUSSO: Okay.

(T.T. Vol. 4, p. 347-348).

As Mr. Gleixner properly noted, the Defendant is not permitted to introduce evidence during the Commonwealth’s case-in-chief.
This Court appropriately instructed defense counsel to simply move for its admission during the defense case. This claim must
also fail.

8. Call Victim in Defense Case

Next, the Defendant argues that this Court erred in not allowing him to re-call the victim during his own case-in-chief:

4. The Court erred in not allowing the Defendant to call the victim to the stand during his case, even if only for the
limited purpose of setting a foundation to introduce parts of the phone extraction after he was directed by the court he
could not bring it into evidence during the Commonwealth’s case and had to wait until Defense’s case and could recall
the victim.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 1).

At the conclusion of the defense case, the following occurred: 

THE COURT: Mr. Russo?

MR. RUSSO: Your Honor, I do need to call K.E. to the stand.

MR. GLEIXNER: Your Honor, may we approach?

(Whereupon the following discussion was held at sidebar.)

MR. GLEIXNER: Your Honor, I’m going to object. She is a witness that’s the victim. She has already testified. She has
been directed; she has been crossed. She has been questioned about numerous exhibits, about the call logs.

At this point, for the defense to call the victim in their case-in-chief, that would be nothing more than harassment.

MR. RUSSO: Your Honor, I mean, he has the right to ask her questions. I believe this Court had limited me upon
objection as to entering exhibits in the prosecution’s case because it wasn’t my case.
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THE COURT: That has nothing to do with who is going to - can we kind of stick to the point?

MR. RUSSO: I would like to examine her regarding the extraction, the phone extraction, which was not put on the record,
which I would like to put on the record.

THE COURT: It’s been admitted as a Commonwealth exhibit, I believe.

MR. GLEIXNER: He is speaking about something else. It has not been admitted. She has already been cross-examined.

THE COURT: Yes. You cross-examined her for the better part of two days. I think that’s enough with her. She completely
broke down and the end and closed off, and she is just - so no, I’m going to deny it.

MR. GLEIXNER: I want it noted that she was cross-examined about things that weren’t admitted into evidence. I let that
happen for a reason.

MR. RUSSO: Your Honor, I respect your ruling. I’m just saying that the Court said she was to review, because I was going
to have her admit the phone that - they didn’t actually put the phone calls into evidence.

I was going to have her review that extraction. You said she would do it over lunch.

THE COURT: Now is not a very good time to ask me. We are ready to close. I’m not going to let you call that kid again.

MR. GLEIXNER: She was questioned about the phone calls. She was actually impeached about them and admitted the
order they occurred. That evidence is on the record.

(T.T. Vol. 5, p. 540-543).

As the record reflects, the victim testified at length and underwent extensive cross-examination. As Mr. Gleixner correctly pointed
out, she was cross-examined and impeached with exhibits that had not been entered into evidence. There was no good reason for
the victim to be re-called during the Defendant’s case-in-chief and this Court properly denied the attempt. This claim must also fail.

9. Defendant’s Request for Recess

The Defendant next argues that this Court erred in denying him a break before his closing argument. He states:

2. Defendant requested a short break before he had to give his closing argument to the jury and the court [sic] denied
any such break. The court [sic] then recessed for lunch giving the Commonwealth the entire lunch break to prepare their
closing argument in response to Defendants closing.

A. Defense counsel should have been entitled to a short recess before entering into closing arguments, and the Closing
[sic] should have been held together.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 1).

At the close of the defense case, the following occurred:

THE COURT: We are going to close. Are you resting?

MR. RUSSO: Yes. Will you permit a break?

THE COURT: No. We [sic] going right into your closing. We are going to do lunch, and then his closing.

(T.T. Vol. 5, p. 543).

This claim of error is utterly without merit. This Court is responsible for the conduct of its courtroom and the decision to grant
or deny a break was within its discretion. Defense counsel’s unhappiness with this Court’s decision to deny him a break does not
mean that this Court’s decision was in error. This claim is also meritless.

10. Commonwealth’s Closing Argument
Next, the Defendant avers that this Court erred in failing to stop the Commonwealth’s closing argument when he suggested that

the Defendant should be convinced because he was “weird”. He avers:

3. The Court did not stop, prohibit or correct the Commonwealth’s closing arguments when the ADA made such
remarks to the jury that the Defendant should be convicted because he was “weird” and other such negative portrayals.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 1).

It is not this Court’s responsibility to frame or make the Defendant’s objections for him. That counsel failed to object to a
portion of the closing argument does not mean that this Court somehow erred in failing to make his objections for him. This Court
found nothing inappropriate in the Commonwealth’s closing argument.

Moreover, a careful review of the record reveals that Defendant’s claim of error grossly misstates the substance of the
Commonwealth’s argument. Mr. Gleixner never called the Defendant “weird” and he never argued, implied or otherwise even
suggested that the Defendant should be convicted because he was “weird.” This argument is both spurious and inappropriate. This
claim is utterly without merit.

11. Jury Instructions
Finally, the Defendant argues that this Court erred in improperly instructing the jury on the mistake of age defense. He states:

10. The Court erred in informing the Jury that the “mistake of age” defense was not available to the Defendant when the
Defendant did not use the mistake of age defense. The instruction only served to prejudice the Defendant before the jury.
Additionally, Defendant feels the law is in err [sic] wherein a person can not mistake the age of an individual unless he
has sex with a victim.

(Defendant’s 1925(b) Statement of Matters Complained of on Appeal, p. 3).
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When reviewing a challenge to jury instructions, “it is the function of [the appellate] court to determine whether the record
supports the trial court’s decision. In examining the propriety of the instructions a trial court presents to a jury, [the appellate
court’s] scope of review is to determine whether the trial court committed a clear abuse of discretion or an error of law which
controlled the outcome of the case. A jury charge will be deemed erroneous only if the charge as a whole is inadequate, not clear
or has a tendency to mislead or confuse, rather than clarify, a material issue. A charge is considered adequate unless the jury
was palpably misled by what the trial judge said or there is an omission which is tantamount to fundamental error. Consequently,
the trial court has wide discretion in fashioning jury instructions. The trial court is not required to give every charge that is
requested by the parties and its refusal to give a requested charge does not require reversal unless the Appellant was prejudiced
by that refusal.” Commonwealth v. Sandusky, 77 A.3d 663, 667 (Pa.Super. 2013).

During a recess in the Defendant’s testimony, the following occurred:

(Out of jury presence)

THE COURT: I perceive somewhat of a problem here. Is your defense that he didn’t have sex with her, and if he did, he
didn’t think she was 15? You can’t have alternate defenses.

MR. GLEIXNER: Your Honor, I was thinking the same thing. Mistaken age is only a defense in the criminality. The
conduct is the same so if it is not going to be testimony about sex acts, that defense would not apply.

THE COURT: You can’t have it both ways. I didn’t have sex with her, but if I did, I didn’t know she was 15. One or the
other. You’re going to have to chose what you’re doing here.

(T.T. Vol. 4, p. 482). 

The defense then proceeded on the theory that nothing happened. The Defendant testified that he dropped the victim off at a
movie theater after their meal and never saw her again.

During its charge, this Court instructed the jury regarding Involuntary Deviate Sexual Intercourse as follows:

THE COURT: The Defendant is charged with two counts of involuntary deviate sexual intercourse with a child over 12
and under 16. Both of these cases allege that there was oral intercourse.

A person commits involuntary deviate sexual intercourse when the person engages in deviate sexual intercourse with a
child who is over 12 but under 16 and the Defendant is four or more years older.

Under our Crimes Code, an offense may be committed either by a male or female with a child of the same or opposite sex.

In order to find the Defendant guilty of this type of involuntary deviate sexual intercourse, you must be satisfied beyond
a reasonable doubt that the Defendant had deviate sexual intercourse with the victim and that the victim was under the
age of 16.

You must also consider whether or not the Defendant was four or more years older than the child, and that the Defendant
and the child were not married to each other.

Deviate sexual intercourse has a particular meaning in criminal law. By deviate, I do not mean to imply a value judgment
either way. Deviate is a legal term that should not be confused with deviant, which often has a negative connotation.

Deviate sexual intercourse occurs if the man’s penis penetrates the mouth of a person. For all forms of deviate sexual
intercourse, the slightest degree of penetration is sufficient. No emission of semen required.

Don’t let the name of this crime fool you. Involuntary deviate sexual intercourse makes it immaterial whether or not the
child under the age of 16 objected or resisted or even whether the child consented. When a child is under the age of 16,
and the Defendant is four or more years older, consent is not a defense.

The Defendant asserted that he did not know the age of the victim or was mistaken as to her true age. This is not a defense
to the charge.

(T.T. Vol. 5, p. 595-597).

The record reflects that this Court appropriately charged the jury. Having chosen a “it didn’t happen” defense, the Defendant
was not also entitled to a mistake of age defense. Further, a careful review of the record reveals that the jury was instructed that
the mistake of age defense was not applicable to the charges of Involuntary Deviate Sexual Intercourse, but that the Defendant
was ultimately acquitted of both of those charges. Thus, there can be no prejudice shown from this Court’s (entirely proper)
instruction. Again, this claim is meritless.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on January 9, 2018 must be affirmed.

BY THE COURT:
/s/McDaniel, J.

1 18 Pa.C.S.A. §3123(a)(7) - 2 counts
2 18 Pa.C.S.A. §6318(a)(1) - 1 count and §6318(a)(5) - 1 count
3 18 Pa.C.S.A. §3122.1(b)
4 18 Pa.C.S.A. §6301(a)(1)(ii)
5 18 Pa.C.S.A. §2904(a)
6 18 Pa.C.S.A. §7512(a)
7 18 Pa.C.S.A. §3126(a)(7)
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8 Reference is made to the oft-cited quote from Judge Aldisert: “With a decade and a half of federal appellate court experience
behind me, I can say that even when we reverse a trial court, it is rare that a brief successfully demonstrates that the trial court
committed more than one or two reversible errors…When I read an appellant’s brief that contains ten or twelve points, a
presumption arises that there is no merit to any of them. I do not say that this is an irrebuttable presumption, but it is a presump-
tion nevertheless that reduces the effectiveness of appellate advocacy. Appellate advocacy is measured by effectiveness, not
loquaciousness.” Aldisert, The Appellate Bar: Professional Competence and Professional Responsibility – a View from the
Jaundiced Eye of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).
9 The Defendant’s challenges include three (3) challenges to the sufficiency and weight of the evidence and the remaining 28
challenges to this Court’s rulings in various aspects. This Court has grouped those alleged errors into nine (9) main categories in
order to facilitate its analysis, but will identify each specific claim of error within each sub-group as part of its analysis. It has also
re-ordered them to coincide with the natural progression of a trial.
10 The Defendant was tried before and convicted by a jury;
11 This Court sincerely hopes that this is a typographical error and that the Defendant or his counsel are not attempting to state
what this Court knows or doesn’t know;

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used
to identify such victims.
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County of Allegheny, Pennsylvania v.
United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial,

and Service Workers International Union, AFL-CIO, CLC
Arbitration—Contract—Collective Bargaining Agreement

Denying a request to Modify or Vacate a Labor Arbitration Award where the award satisfied the essence test and was rationally
derived from the Parties’ collective bargaining agreement.

No. GD 17-011780. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—May 25, 2018.

OPINION
The Petitioner, the County of Allegheny, appeals this Court’s March 13, 2018 order of court, denying the Petition to Amend,

Modify or Vacate an Arbitration Award in favor of the Respondent, United Steel, Paper and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial, and Service Worker’s International Union, AFL-CIO, CLC. This court confirmed the Arbitrator’s award
and found that it was rationally derived from the Collective Bargaining Agreement (“CBA”).

PROCEDURAL HISTORY
The County of Allegheny commenced this action by filing a Petition to Amend, Modify or Vacate an Arbitration award on August

23, 2017. The Petitioner and Respondent had previously gone before an arbitrator pursuant to their negotiated CBA. The Arbitrator
found in favor of the Respondent and issued an award directing that the Petitioner, “cease and desist from assigning duties through
post order or otherwise to employees with a primary assignment that are outside their primary assignment except for ‘emergent
circumstances’.” (Plaintiffs Ex. 6 pg. 7). On March 13, 2018, this Court confirmed the award by the Arbitrator in favor of the
Respondent. The Petitioner filed their appeal on April 11, 2018 and their concise statement of errors on May 4, 2018.

FACTS
The Petitioner and Respondent negotiated a CBA in 2015. The Respondent was to provide medical services to the Petitioner at

the Allegheny County Jail (“ACJ”). The Grievant, Charlotte Porter, is a member of the Union and an employee at the ACJ. Because
of her seniority, Porter successfully bid upon one of the several primary assignments at the jail as defined by the CBA. (Plaintiffs
Ex. 1 at 8-10 (Art. VIII)). The Grievant, in her primary assignment as a mental health nurse, performs mental health screenings
for arriving inmates before they are assigned housing within the jail facility. Her primary assignment location required that she
remain in the intake area of the ACJ. On September 27, 2016, Porter was assigned additional duties, some of which required that
she temporarily leave her primary assignment area. (Plaintiffs Ex. 6 pg. 4-5).

Porter and the Union filed a grievance due to this assignment of additional duties. It was claimed that these additional duties
were in violation of Article VIII (1) (C) (1) of the CBA, which outlines when the Petitioner was permitted to assign duties to the
Grievant outside her primary assignment area. Complying with Article III (4) (C), the matter between the Petitioner and
Respondent proceeded to arbitration. In making a ruling, the arbitrator noted that the “crux of the issue in the instance case
centers on the differing interpretations of the scheduling provisions in Article VIII(1)(A) (B) and (C-1)”. (Plaintiffs Ex. 6 pg. 5).
The arbitrator noted that the “Management Rights clause” set forth in Article XVII of the CBA had to be reconciled with the “emer-
gent” circumstance language of Article VIII (1) (C). Id. at 6. Ultimately, the Arbitrator issued a cease a desist letter to the
Petitioner, ordering them to stop “assigning duties through post orders or otherwise to employees with a primary assignment that
are outside their primary assignment except for emergent circumstances.” Id. at 7(citing Art. VIII (1) (C) (1).

DISCUSSION
THE ARBITRATOR’S AWARD WAS RATIONALLY DERIVED FROM THE COLLECTIVE BARGAINING AGREEMENT.

In the judicial review of a labor arbitrator’s award, the well-established essence test governs. The essence test provides,

“First, the court shall determine if the issue as properly defined is within the terms of the collective bargaining
agreement. Second, if the issue is embraced by the agreement, and thus appropriately before the arbitrator, the
arbitrator’s award will be upheld if the arbitrator’s interpretation can rationally be derived from the collective
bargaining agreement.”

American Federation of State, County and Mun. Employees, Dis, Council 87 v. County of Lackawanna, 102 A.3d 1285, 1289 (Pa.
Cmwlth. 2014). There is no contention in the record that the first prong of the “essence” test is not met. However, the Petitioners
do claim that the Arbitrator’s interpretation of the CBA is incorrect and thus his award is not rationally derived from the CBA.

An arbitrator’s findings of fact are not reviewable by an appellate court, “and as long as he has arguably construed or applied
the collective bargaining agreement, an appellate court may not second-guess his findings of fact or interpretation.” Coatesville
Area Sch. Dist. v. Coatesville Area Teachers’ Ass’n/Pennsylvania State Educ. Ass’n, 978 A.2d at 415 n. 2. “[W]e must sustain the
arbitrator’s award if it is based on anything that can be gleaned as the ‘essence’ of the bargaining agreement.” Am. Fed’n of State,
Cnty. & Mun. Emps., Dist. Council 84, AFL–CIO v. City of Beaver Falls, 74 Pa. Cmwlth. 136, 459 A.2d 863, 865 (1983). We need not
agree with the arbitrator’s interpretation under the ‘essence test but merely verify that the “interpretation and application of the
agreement can be reconciled with the language of the agreement.” Dep’t of Corr. v. Pa. State Corr. Officers Ass’n, 38 A.3d 975, 980
(Pa. Cmwlth. 2011). The arbitrator’s award can only be vacated if it “indisputably and genuinely is without foundation in, or fails
to logically flow from, the collective bargaining agreement.” Coatesville, 978 A.2d at 415 n. 2.

Here, this Court finds that the arbitrator’s award and interpretation of the CBA can be reconciled with the language of the
agreement, thus meeting the second prong of the “essence” test. In making his ruling, the arbitrator noted that the crux of the issue
was the interpretation of the scheduling provision in Article VIII (1) (A), (B) and (C-1). (Plaintiffs Ex. 1 pg. 5). In ruling in favor
of the Respondent, the Arbitrator noted that not every employee has a primary assignment. (Plaintiff ’s Ex. 6 pg. 5). The Petitioner
argued that it had retained the right to assign regular duties by post order under Article VIII Section 1(A). (Id). The Arbitrator did
not agree, saying that the right to assign regular duties via that provision only applied to those employees who had not bid for, and
were awarded primary assignments. Id. The arbitrator ruled that Article VIII (1) (A) and (B) created “a general rule that the
County can assign duties in a way that is reasonably necessary for patient care and efficient operations.” and that Article VIII (1)
(C) was a “clear exception to that general rule for employees who bid for and are awarded primary assignments.” Id. at 6. The
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arbitrator concluded that if he granted “unfettered discretion” to the Petitioner to assign employees other regular duties in any
area of the jail, that would “nullify the ‘emergent circumstances language” set forth in Article VIII (1)(C) of the CBA. To do so,
would violate the constraints on the Arbitrator’s authority as established by the CBA. (Plaintiffs Ex. 6 pg. 7). This Court agrees
with the arbitrator’s conclusion and therefore finds that no reversible error occurred in ruling the award was rationally derived
from the CBA.

THE STATUTORILY ESTABLISHED MANAGERIAL PREROGATIVES WERE NOT INFRINGED BY THE ARBITRATOR.
The Petitioner argues that the Arbitrator had usurped the statutorily established managerial prerogatives of the ACJ when he

ruled that the ACJ could not assign additional duties to the Grievant. In support of this, the Petitioner cited Pennsylvania Statute
43 P.S. §1101.702. This statutes states,

Public employers shall not be required to bargain over matters of inherent managerial policy, which shall include
but shall not be limited to such areas of discretion or policy as the functions and programs of the public employer,
standards of services, its overall budget, utilization of technology, the organizational structure and selection and
direction of personnel. Public employers, however, shall be required to meet and discuss on policy matters affecting
wages, hours and terms and conditions of employment as well as the impact thereon upon request by public employee
representatives.

In the instant case, this court finds that this statute is inapplicable as the CBA had already been negotiated by the Petitioner and
the Respondent. While they were not required to do so pursuant to §1101.702, the Petitioner did include the provision enumerated
in Article VIII (4)(C). The Petitioner chose to limit its managerial prerogatives by limiting the circumstances it could move those
with primary assignments to only “emergent” circumstances.

The Petitioner cites City of Philadelphia v. Int’l Ass’n of Firefighters, Local 22, 606 Pa. 447, 471, to support the notion that the
ACJ retains managerial prerogatives over the Grievant. The court in City of Philadelphia noted that “matters of managerial
decision-making that are fundamental to public policy or to the public enterprise’s direction and functioning to fall within the
scope of bargainable matters under Section 1.” Id. at 465. The selection and direction of personnel was included in a list of
managerial prerogatives enumerated by the court. Id. This Court finds the facts of the current case distinguishable from those
in City of Philadelphia. The arbitration award in City of Philadelphia resulted from an interest arbitration proceeding. “Interest
arbitration” is the arbitration that occurs when the employer and employees are unable to agree on the terms of a collective
bargaining agreement. “Grievance arbitration” is the arbitration that occurs when the parties disagree as to the interpretation
of an existing collective bargaining agreement. Town of McCandless v. McCandless Police Officers Ass’n, 587 Pa. 525, 901 A.2d
991, 992 (2006). The facts of City of Philadelphia are thus distinguishable from our present case. The arbitrator in City of
Philadelphia was not interpreting a final, negotiated CBA, but was instead trying to establish the terms of a CBA as the two
parties were unable to come to an agreement.

Here, the arbitrator was not dealing with interest arbitration but instead a grievance arbitration proceeding. In making his
ruling, as this Court does now, the Arbitrator had a complete, negotiated CBA to interpret. This Court concludes that the Arbitrator
was correct in interpreting the CBA a finding for the Rspondent. To rule in favor of the Petitioner here would allow them to change
the terms of the negotiated agreement.

THE ARBITRATOR DID NOT EXCEED HIS AUTHORITY IN RULING IN FAVOR OF THE RESPONDENT.
The Collective Bargaining Agreement between the Petitioner and Respondent defines the role of the arbitrator in the grievance

process. Article III (4) (C) of the CBA notes that the Respondent may appeal an “unsatisfactory level two decision to arbitration.”
(Plaintiffs Ex. 1 pg. 4). It further goes on to enumerate what the Arbitrator is authorized to do. Article III (4) (C) states,

“The arbitrator is authorized only to clarify and interpret the express terms, provisions or clauses of this Agreement
and does not have the authority to enlarge, alter, modify, delete or change the express terms, provisions or clauses of
this agreement. (Plaintiffs Ex. 1 at pg. 5).

This court finds that the arbitrator, in finding for the Respondent, did not exceed his authority defined by the CBA because he did
not go beyond the constraints established in Article III (4) (C).

In contending the Arbitrator exceeded his authority, the Petitioner noted that “his decision to disregard the contractual clause
conferring upon the ACJ the right to reassign an employee ‘notwithstanding any other provision’ fails to apply the CBA as
written”. (Plaintiff ’s Brief at pg. 9). The Petitioner further argues that the arbitrator’s “interpretation cannot be said to have drawn
its essence from the CBA where the CBA specifically directs that the ACJ maintains the right to assign.” Id. The Petitioner cites
the distinguishable case of Com., Dept. of Corrections, State Correctional Institution at Pittsburgh v. Pennsylvania State Corrections
officers Ass’n., 56 A.3d 60 (Pa. Cmwlth. 2012) in support of this claim. In that case, the CBA required grievances be filed within 15
days of a suspension or discharge. The Arbitrator, despite this provision, concluded that the late grievances were timely filed
because the suspensions constituted a continuing violation tolling the 15 day filing period as required by the CBA. The
Commonwealth Court in that case noted “The Arbitrator’s conclusion that the grievances were timely filed without foundation in,
fails to logically flow from, and cannot be reconciled with the clear language of the CBA.” Id.

Here, this Court found that the Arbitrator’s award met the essence test as it was rationally derived from the CBA. The arbitrator
noted in making his ruling that if he were to conclude that the County “has unfettered discretion to assign employees by post
order to any area in the prison regardless of their primary assignment,” he would be eliminating Article VIII (1)(C). To do so,
the arbitrator would be in clear violation of Article III (4) (C). This award has a foundation in the CBA and logically flows from
the language of Article VIII (1) (C). This court did not err in concluding that the arbitrator did not exceed his authority or juris-
diction as defined by the CBA.

CONCLUSION
In conclusion, no reversible error occurred and this Court’s findings should be affirmed and the Petitioner’s appeal should be

dismissed with prejudice.

BY THE COURT:
/s/McVay, J.

Date: May 25, 2018
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Allegheny Intermediate Unit v. East Allegheny School District
Contract—Statute of Limitations

Doctrine of Nullum Tempus Occurrit Regi permitted political subdivision to defeat statute of limitations defense. Court enforced
contractual interest rate.

No. GD 16-0003205. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—May 25, 2018.

OPINION
Defendant, East Allegheny School District (EA), appeals this Court’s February 5, 2018 order entering judgement against (EA) in the

amount of $3,023,067.00 and interest in the amount of $194,483.98 for a total judgement of $3,217,550.98 for breach of contract. The Court
further assessed 12% annual interest, to accrue from the date of the order on the entire amount until final payment on the judgement.

PROCEDURAL HISTORY OF CASE
AIU commenced this action by writ of summons on 3/4/2016 and filed a complaint on 3/25/2016 alleging that EA breached its

contract for nonpayment of special educational services provided to the district’s students. Both parties filed motions for partial
summary judgement with accompanying legal briefs. The Court granted AIU’s partial summary judgement on September 12, 2017
finding that EA’s statute of limitations defense to services rendered more than 4 years prior to AIU’s law suit fails since the
doctrine of nullum tempus applied and was not waived by the AIU.

The parties agreed to bifurcate the issues of damages and liability by Court Order dated September 22, 2017. Joint stipulated
facts (JSF) were filed on October, 05, 2017 and both parties filed motions for partial summary judgement on the issue of liability
only. After oral argument on October 10, 2017 the Court granted the AIU’s motion for partial summary judgement by order dated
October 23, 2017 finding that EA breached the contract by failing to pay all outstanding invoices for school years 2010-2011
through 2014-2015. The Court denied EA’s request to certify its order granting AIU’s summary judgement for interlocutory appeal
because the non-jury trial on damages was scheduled for December 13, 2017. After a one day bench trial on December 13, 2017
the parties agreed to file findings of fact and legal briefs by January 12, 2018 and have closing arguments on January 19, 2018.
Upon EA’s motion to extend time to file findings of fact and legal briefs, the Court extended the filing dead line to January 26, 2018
and closing arguments to February 5, 2018. On February 5, 2018 the court entered its order which is the subject of this appeal. EA
filed post-trial motions on February 15, 2018, which were denied on March 16, 2018. EA filed their appeal on March 27, 2018 and
their concise statement of errors on April 19, 2018.

SUMMARY OF STIPULATED FACTS
The parties have stipulated to the following facts which are not in dispute. The plaintiff Allegheny Intermediate Unit (AIU) is

a political body organized and existing under the laws of Pennsylvania and is part of Pennsylvania’s public education system. AIU
provides special education services to all 42 suburban school districts and five vocational / technical schools in Allegheny County,
including defendant East Allegheny School District (EA). All programs of special education services offered by AIU have been
developed and approved by the PA Department of Education. EA is comprised of the communities of North Versailles, East
McKeesport, Wilmerding and Wall along with students from Duquesne City School District grades 7-12. There are approximately
1,630 students in grades K-12 in the district (JSF 1-9).

The parties agree that for each of the five (5) school years at issue, 2010-11 through 2014-15, AIU and EA had entered into
a standard written “Educational Services Agreement” in which AIU would provide services to EA students requiring special
education. During the school years at issue, EA requested and AIU provided both “District Based” and “Center Based” special
education services. The service agreement contained a standard quarterly billing and payment arrangement between the parties
which was complied with in the prior 2009-2010 school year. At the beginning of the 2010 -2011 school year, EA requested a
modification of the standard quarterly billing due to financial difficulties of the school district. EA was having difficulty paying
the whole amount owed on a quarterly basis. AIU agreed to accommodate EA’s request and to provide that EA would be billed
ten (10) monthly installments of $75,000.00 starting in September 2010. The modification further provided that there would be a
reconciliation at the end of each school year and EA agreed and understood that it would receive a final bill after reconciliation
was completed (JSF 11-20).

EA was the only district in Allegheny County to be provided this billing accommodation. Due to an oversight by AIU, it did
not provide end of the year reconciliation statements for the 2010-2011 through 2013-2014 school years. On June 30, 2014, AIU
provided EA with a reconciliation invoice for Center Based Services provided during the 2013-2014 school year which EA paid.
Prior to the 2014-2015 school year EA’s monthly payment had been increased to $85,000.00. In late spring 2015, AIU discovered
that it had failed to perform and bill reconciliation invoices from 2010-2011 through 2014-2015 school years except for the Center
Based Services for school year 2013-2014. On June 2, 2015 AIU sent EA a reconciliation invoice for all special education services
for 2014-2015 school year. This was followed by another reconciliation invoice for 2010- 2011 through 2014-2015 school years on
June 16, 2015. Both parties agree that EA has refused to pay any portion of any of the reconciliation invoices except the 2013-2014
Center Based Services. (JSF 21-29).

DISCUSSION
EA BREACHED A BINDING CONTRACT WITH AIU

First and foremost, the record is abundantly clear that AIU provided extensive special education services to EA in the school
years at issue in compliance with the terms of their written contract. During the course of the trial EA did not provide any
evidence that they did not receive the services in question or that the services were in any way unsatisfactory or subpar. EA’s only
defense was that when AIU did not timely provide the reconciliation billing at the end of each school year, then it was relieved
from its contractual duty to pay for the special education services received by its students. The court fails to see EA’s defense that
a simple billing oversight resulting in a late final reconciliation relieves them of responsibility to pay for services rendered in
a timely proficient manner. The court emphasizes that EA asked AIU to change its billing practice and should not use AIU’s
accommodation as an excuse not to pay. The parties agree that AIU modified its billing procedure in an effort to assist and aid
a financially strapped school district which was experiencing cash flow issues. The court notes that EA choose not to pay the 2014-
2015 reconciliation bill even though it was submitted at the end of the 2015 school year. The evidence is clear and convincing that
EA received the services it contracted for and breached its contract in 2015 when it failed to pay the balance owed.
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THE COURT PROPERLY APPLLIED THE DOCTRINE OF NULLUM TEMPUS OCCURRIT REGI.
It is the court’s opinion that it followed Duquesne Light Co. v Woodland Hills School District, 700 A2d 1038 (Pa Cmwlth 1997)

and Township of Salem v. Miller Penn Development LLC, 142 A3d 912 (Pa Cmwlth 2016) in ruling that the doctrine of nullum
tempus applied and AIU had not waived its right to assert this doctrine to EA’s defense of the statute of limitations to a portion
of AIU’s claim for breach of contract. Nullum tempus occurrit regi (“time does not run against the king”) permits a political
subdivision of the Commonwealth to circumvent the applicable statute of limitations Duquesne Light Co. v. Woodland Hills Sch.
Dist., 700 A.2d 1038, 1051 (Pa. Cmwlth. Ct. 1997).

For the nullum tempus doctrine to exempt a municipality from the statute of limitations, the municipality’s claims must both
1) accrue to the municipality in its governmental capacity and 2) seek to enforce an obligation imposed by law, as distinguished
from one arising out of a voluntary agreement. Twp. of Salem v. Miller Penn Dev., LLC, 142 A.3d 912, 918 (Pa. Cmwlth. Ct.), appeal
denied, 639 Pa. 577, 161 A.3d 790 (2016).

The parties have stipulated that AIU is a political subdivision of the Commonwealth of Pennsylvania and part of the state
educational system and therefore meets the first prong of the doctrine of nullum tempus which accrues only to a political subdi-
vision of the Commonwealth acting in its governmental capacity. The second prong requires that the obligation which the political
subdivision is seeking to enforce is an obligation imposed by law as distinguished from one arising out of a purely voluntary agree-
ment. It is undisputed that AIU provides special education services pursuant to the School Code 24 P.S. s 906-A. In addition, Title
22 of the Pennsylvania Administrative Code §14.102 imposes a duty on all school districts, including EA to provide all of its
students with disabilities with quality special education services. 22 PA Code s 14.102 provides as follow:

Children with disabilities have available to them a free appropriate public education which is designed to enable the
student to participate fully and independently in the community, including preparation for employment or higher
education. (emphasis added)

The evidence in this case is clear that AIU had an obligation, required by law, to provide special education services to EA and
that obligation was not one arising out of a voluntary agreement. The parties agree that all school districts, including EA, are
required by law to provide special education to students meeting certain criteria. Therefore the obligation that AIU is attempting to
enforce, i.e. the payment for EA’s statutorily mandated special education services, clearly meets the second prong required to apply
the doctrine of nullum tempus. This court’s ruling that permitted AIU to invoke the doctrine of nullum tempus was not an error of
law or an abuse of discretion and EA’s defense of the statute of limitations cannot be raised to AIU’s claim for breach of contract.

THE COURT DID NOT HAVE DISCRETION IN THE RATE OF INTEREST AWARDED.
This Court did not abuse its discretion or commit an error of law in awarding AIU pre and post judgement interest at the rate

specified and agreed to in the parties’ contract. Section 5 C. of the contract provides as follows:

“Late Payment Charge: A late payment charge of 1% per month on any unpaid balance will be applied to any account
that is over 60 days past due”

Pennsylvania law required this Court to apply the interest rate agreed to by the parties. The Pennsylvania Supreme Court in
TruServ Corp. v. Morgan’s Tool & Supply Co. held that, “[i]f the parties have agreed on the payment of interest, it is payable not as
damages but pursuant to a contract duty that is enforceable. Thus, we have no hesitation in concluding that, where the terms of a
contract provide for the payment of interest, a court’s award of such interest in favor of the prevailing party is not discretionary.”
614 Pa. 549, 564, 39 A.3d 253, 261 (2012) (emphasis added).

This Court did not have discretion in the rate of interest it awarded. The record is clear that the interest rate ordered was
the rate that the parties had agreed to. It should be noted that the Court did have the power to determine the date in which the
interest started to accrue. In exercising its discretion, the Court decided that interest should start to accrue on June 17, 2017, which
was 60 days from when AIU delivered the final reconciliation to EA’s legal counsel, and more than two years from the date that
the last special education service was provided by AIU. Therefore it is clear that this Court did not err or abuse its discretion by
adhering to the ruling of the Pennsylvania Supreme Court in TruServ Corp. and awarded the interest agreed to by the parties. The
interest awarded in this case cannot under any circumstance be deemed punitive in nature.

CONCLUSION
In Conclusion, no reversible error occurred and this Court’s findings should be affirmed and EA’s appeal should be dismissed

with prejudice.
BY THE COURT:
/s/McVay, Jr., J.

Date: May 25, 2018

Commonwealth of Pennsylvania v.
Craig Devon Murphy

Criminal Appeal—Expungement—Misdemeanor Offenses—Commonwealth Objection

Defendant fails to establish that he is entitled to have his criminal record expunged.

No. CC 200409419. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—September 12, 2018.

OPINION
Appellant, Craig Murphy (hereinafter referred to as “Murphy”) appeals from this Court’s Order dated May 15, 2018, in which

the Court vacated a Full Expungement Order which was entered on November 8, 2017. 
On September 8, 2017, Murphy filed a Petition for Expungement Pursuant to Pa.R.Crim.P. 790 (hereinafter referred to as

“Petition”), seeking expungement of multiple misdemeanor charges that were filed against him in 2004. The offenses, to which
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Murphy ultimately pled guilty in 2005, included theft by unlawful taking (18 Pa.C.S. § 3921(b)), tampering with records (18 Pa.C.S.
§ 4104(a)), false swearing (18 Pa.C.S. § 4903(a)(1)), unsworn falsification (18 Pa.C.S. § 4904(a)(1)), and securing execution of
documents by deception (18 Pa.C.S. § 4114)).

On September 4, 2017, the Office of the District Attorney of Allegheny County acknowledged receipt of Murphy’s Petition. After
reviewing Murphy’s Petition, the District Attorney’s Office noted that Murphy was not entitled to the expungement he was seek-
ing by law because misdemeanor convictions cannot be expunged. However, the District Attorney’s opposition to Murphy’s Petition
was not forwarded to this Court, nor was this Court aware of the District Attorney’s objection to Murphy’s Petition. On November
8, 2017, an Expungement Order of Court was prepared by the Allegheny County Department of Court Records. On the same day
this Court entered an Expungement Order of Court (hereinafter referred to as, “Expungement Order”) pursuant to Murphy’s
Petition.

On November 17, 2017, the Allegheny County District Attorney’s Office filed Notice of Commonwealth’s Objection to
Expungement Order, pursuant to 18 Pa.C.S. § 91221. The Commonwealth’s objections were based upon its contention that Murphy
was not entitled to an expungement under the law because a misdemeanor conviction cannot be expunged. Upon belatedly learn-
ing of the District Attorney’s objections to Murphy’s Petition, and the reasons therefore, this Court entered an Order vacating the
Expungement Order of Court it had previously entered on November 8, 2017. On June 11, 2018, Murphy filed a notice of appeal to
the Pennsylvania Superior Court.

In his concise statement of matters complained of on appeal, Murphy raises multiple claimed errors. First, Murphy asserts that
this Court, “erred by not vacating the final contested expungement order dated November 8, 2017[,] within thirty (30) days of
issuance.” Murphy’s second claimed error is that this Court, “lacked subject matter jurisdiction to vacate the expungement order
dated November 8, 2017[,] because the Defendant sought appellate review within the Commonwealth Court of Pennsylvania…” The
third claim raised in Murphy’s 1925(b) statement is that this Court, “erred by utilizing two separate docket numbers to identify the
Defendants [sic] case as a result of recreated records.” Murphy next asserts that this Court erred by determining that the
Defendant was not entitled to expungement as a matter of statutory law and equity because 18 Pa.C.S.A. § 9122 does not expressly
prohibit the expungement of a misdemeanor offense.” Finally, Murphy asserts that this Court lacks the inherent authority to
recreate court records after expungement.”

Murphy’s statement of matters complained of on appeal raises a litany of alleged errors with respect to this Court’s denial of
his Petition; however, Murphy fails to adduce a single cognizable argument which would entitle him to the relief he seeks. Not only
are the claims set forth in Murphy’s 1925(b) statement without merit, they contravene both procedural and statutory provisions
relating to expunction of criminal convictions in Pennsylvania. In examining Murphy’s 1925(b) statement, it is clear that he is
attempting to obtain relief to which he is not entitled by engaging in a game of procedural “gotcha.”

This Court will first address Murphy’s assertion that he was entitled to expunction and that his Expungement Petition was
improperly denied. The Pennsylvania Superior Court has made clear that, “[e]xcept for specific statutory authority to expunge
a record of conviction, none exists other than the right to pardon granted to the Governor by the constitution.” Com. v. Wolfe,
749 A.2d 507, 508–09 (Pa.Super. 2000). Absent this statutory authority, courts lack authority to expunge criminal records for
individuals who have been arrested and convicted of crime. Com. v. Magdon, 310 Pa.Super. 84 (1983); see also Com. v. Cremins,
356 Pa.Super. 449 (1986); Com. v. Homison, 253 Pa.Super. 486 (1978) (Individual who has been validly convicted of a crime, whose
conviction has not been reversed or vacated, is not entitled to have the record of such conviction expunged.).

The statute which authorizes the expunction of a criminal record is found at 18 Pa.C.S. §9122 . Section 9122(a) applies only to
the expunction of non-conviction data contained in the criminal record, whereas section 9122(b) applies to the expunction of the
entire criminal record regardless of the disposition of the case. In matters which have resulted in a conviction, expungement may
occur only where: (1) the subject of the information reaches the age of seventy and has been free from arrest or prosecution for
ten years; or (2) where the individual has been dead for three years. 18 Pa.C.S.A. § 9122(b). In the instant case, Murphy pleaded
guilty to the charges against him, and thus any right to expunction must be found in section 9122(b)(1) or (b)(2). Section 9122(b)(1)
permits expunction of the entire criminal record when the individual has reached the age of 70 years and has been free from arrest
or prosecution, and § 9122(b)(2) allows expunction when the individual has been deceased for three years. As he is only 35 years
of age, Murphy does not meet the statutory requirements for expunction under 18 Pa.C.S. §9122.

In sum, Murphy is not entitled to expunction of his criminal record because this Court is without authority to do so. The at-issue
convictions were valid and have not been vacated, reversed, or pardoned, and Murphy has not met any of the statutory require-
ments for expunction under 18 Pa.C.S. §9122. He has presented no applicable statutory or precedential authority supporting his
assertion that he is entitled to expunction of his criminal convictions. Accordingly, this court did not err in entering its May 15,
2018, Order, as the previously-entered Expungement Order was void ab initio.

Finally, this Court will address the procedural errors alleged in Murphy’s 1925(b) statement. Murphy’s first procedural claim
is that this Court, “erred by not vacating the final contested expungement order dated November 8, 2017[,] within thirty (30) days
of issuance. Relying on 42 Pa.C.S. § 5505, Murphy asserts that the Court’s failure to vacate its Expungement Order within thirty
days of issuance renders this Court’s May 15, 2018, Order invalid. Murphy’s assertions must fail for at least two reasons. First, this
Court’s Expungement Order was void ab initio, because Murphy was not entitled to expunction as a matter of law. Next, the entry
of this Court’s November 8, 2017, Expungement Order was the result of a clerical error, which this Court had inherent authority
to correct. It is well settled that a trial court has the inherent, common-law authority to correct clear clerical errors in its orders
and maintains that authority even after the expiration of the thirty-day statutory time limitation for the modification of orders.
Com. v. Borrin, 2011 Pa.Super. 10 (2011), aff ’d, 622 Pa. 422, (2013); see also Com. v. Quinlan, 433 Pa.Super. 111, 118 (1994)
(Inherent in the court system is the court’s power to amend records, to correct obvious and patent mistakes of court officers or
counsel’s inadvertencies, or to supply defects or omissions in the record.).

Murphy’s next procedural claim is that this Court, “lacked subject matter jurisdiction to vacate the expungement order dated
November 8, 2017, because the Defendant sought appellate review within the Commonwealth Court of Pennsylvania2.” This claim
must also fail because Murphy did not file his notice of appeal to the Superior Court until June 11, 2018 – nearly one month after
this Court entered its May 15, 2018, Order. Moreover, even if Murphy had filed his notice of appeal before entry of this Court’s May
15, 2018, Order, the filing of an appeal does not automatically divest the trial court of all jurisdiction in the underlying matter.
Pennsylvania Rule of Appellate Procedure 1701, which addresses the effect of appeals, provides that, even after an appeal is taken,
the trial court retains the authority to, inter alia, “[t]ake such action as may be necessary to preserve the status quo, correct
formal errors in papers relating to the matter…and take other action permitted or required by these rules or otherwise ancillary
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to the appeal or petition for review proceeding.” Pa.R.A.P. 1701(b)(1). In addition, the trial court retains the ability to grant
reconsideration of the order which is the subject of the appeal or petition. Pa.R.A.P. 1701(b)(3).

The procedural errors alleged in Murphy’s 1925(b) statement have no effect on the validity of this Court’s May 15, 2018, Order
vacating its Expungement Order. Murphy filed his Petition for Expungement on September 8, 2017, and the Allegheny County
District Attorney’s Office promptly noted that Murphy was not entitled to expunction as a matter of law on September 17, 2017. As
the result of a breakdown in the administrative process, this Court did not receive notice of the District Attorney’s objection until
after it had entered its November 8, 2017, Expungement Order. The District Attorney’s Office thereafter filed its formal objections
to Murphy’s Petition within nine (9) days of the issuance of this Court’s Expungement Order. Accordingly, the Commonwealth’s
objections, which were filed within thirty days of the entry of this Court’s November 8, 2018, Expungement Order were the
functional equivalent to a motion for reconsideration of that Order.

For the foregoing reasons, the claims asserted in Murphy’s 1925(b) statement are frivolous because Murphy is not entitled to
expunction of his criminal convictions. The administrative delay in this Court receiving notice of the District Attorney’s objections
to Murphy’s Expungement Petition resulted in the erroneous entry of this Court’s November 8, 2017, Expungement Order. This
Court’s original Expungement Order was void ab initio, as Murphy was not entitled to expunction of his criminal records as a
matter of law, and this Court acted within the bounds of its discretion to correct that clerical error. This Court’s May 15, 2018, Order
was a permissible exercise of judicial discretion and necessary to correct an obvious and patent error which would have otherwise
resulted in an improper, impermissible expunction of Murphy’s criminal convictions.

BY THE COURT:
/s/Cashman, A.J.

Dated: September 12, 2018

1 There exist other statutory provisions authorizing expungement of criminal records; however, none of those provisions apply in
the instant matter. For example, Rule 320 sets forth the procedures for expungement following the successful completion of an
ARD program in a court case, Rule 490 addresses summary case expungement procedures, and 35 P.S. § 780-119 details expunge-
ment procedures under the Controlled Substance, Drug, Device, and Cosmetic Act.
2 Murphy’s appeal was filed in Superior Court.

Commonwealth of Pennsylvania v.
James Cubbins

Criminal Appeal—Sex Offenses—Ineffective Assistance of Counsel—PCRA—Failure to Call Witnesses

Defendant alleges trial counsel’s ineffectiveness for failing to raise an alibi defense and failing to call character witnesses at trial.

No. CP-02-CR-3993-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 21, 2018.

OPINION
On March 28, 2014, a jury convicted Appellant, James Cubbins, of one count each of Rape by Forcible Compulsion,

Unlawful Contact with a Minor--Sexual Offenses, and Corruption of Minors.1 This Court sentenced Appellant on June 24, 2014
to 20 to 40 years on the Rape count, three years of probation on the Unlawful Contact count, and no further penalty on the
Corruption of Minors count. Following an unsuccessful direct appeal, Appellant filed a PCRA petition on October 6, 2016. This
Court held a hearing on the PCRA on September 22, 2017 and determined that the first two issues were not supported by the
record and dismissed those claims by Order of Court dated December 15, 2017. In the same Order, this Court conceded that
the third issue in Appellant’s PCRA, regarding a sentencing issue pursuant to Alleyne v. Unites States, 570 U.S. 99 (2013),
required a resentencing hearing.

On January 10, 2018, Appellant filed a Notice of Appeal of the December 15, 2017 Order. This Court, on March 6, 2018, respect-
fully requested that the case be remanded from the Superior Court of Pennsylvania, for a resentencing, so that any issues arising
from resentencing might be appealed and addressed simultaneous with the alleged errors presently on appeal. Appellant filed an
Emergency Motion for Stay of the Proceedings for the same reason. On September 11, 2018, the Superior Court denied the Motion
for Stay and directed that this Court file an Opinion in support of its December 15, 2017 Order.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges that this Court erred in denying PCRA relief on the basis of trial counsel’s ineffective assistance as trial

counsel failed to file a motion to present alibi witnesses and failed to call character witnesses on Appellant’s behalf. (Statement
of Errors to be Raised on Appeal, p. 5) Appellant further asserts that the Court erred in denying PCRA relief on the basis of
cumulative errors arising from trial counsel’s ineffective assistance. Id.

HISTORY OF THE CASE
At Appellant’s jury trial, the victim, J.B., testified that she had known Appellant since July 2010, as he was a contractor who

worked with her father. (TT 80) In 2012, while she was fifteen years old, due to family circumstances, J.B. was residing with her
father and Appellant in an apartment. (TT 90) J.B. stated that one day in July, after she returned home from her summer job, she
was watching TV in her room when Appellant entered the room. (TT 94) She stated that he was “drunk as usual,” sat down on her
bed, and asked her if she wanted to have sex. Id. She declined. Id. J.B. testified that Appellant got on top of her, forced her legs
open, took off her pants and underwear and raped her. Id. She disclosed to her boyfriend, on February 13, 2013 at a point when
Appellant was not residing in the apartment, and her boyfriend encouraged her to tell her father what had happened. (TT 217)
She disclosed to her father the following day, and he promptly took her to the police and arranged alternate accommodation.
(TT 292-296)
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DISCUSSION
Appellant asserts trial counsel provided ineffective assistance of counsel. Counsel is presumed to be effective and “the burden

of demonstrating ineffectiveness rests on [A]ppellant.” Commonwealth v. Rivera, 10 A.3d 1276, 1279 (Pa. Super. 2010). To meet
this burden, Appellant must, by a preponderance of evidence, plead and prove that:

(1) His underlying claim is of arguable merit; (2) the particular course of conduct pursued by counsel did not have some
reasonable basis designed to effectuate his interests; and (3) but for counsel’s ineffectiveness, there is a reasonable
probability that the outcome of the challenged proceedings would have been different.

Commonwealth v. Fulton, 830 A.2d 567, 572 (Pa. 2003). Appellant’s burden is made more difficult by the fact that trial counsel
perished in 2013 and therefore could not testify as to his trial strategy. The unavailability of the allegedly ineffective attorney,
however, does not relieve Appellant of his evidentiary burden. Commonwealth v. Steele, 961 A.2d 786, 820 (2008).

Appellant alleges that trial counsel was ineffective for failing to present alibi or character witnesses. At trial, counsel did not
present a defense based on alibi but instead argued that the victim falsely accused Appellant in response to Appellant threat-
ening to evict her and her father from Appellant’s residence. It is clear that trial counsel investigated an alibi defense but chose
not to pursue it. He obtained the victim’s work schedule for the summer of 2012 and wrote notes on it indicating Appellant’s
location on various days. At the preliminary hearing, the victim testified that the incident probably occurred in summer 2012,
and on cross-examination by Appellant’s counsel at that time (Ronald Hayward)2, the victim narrowed her testimony to July.3

Based on the victim’s Preliminary Hearing testimony that the incident occurred after she left work around 7:00 p.m., counsel
was able to focus on five days in July when she left work around 7:00 p.m. He then consulted with his paralegal regarding alibi
witnesses for those five days. (PT 64-66) One may reasonably conclude that as an experienced attorney he chose not to pursue
an alibi defense, at least in part, due to the difficulty in obtaining competent and persuasive testimony regarding Appellant’s
location during the relevant time period nearly two years earlier.4 If cross-examined at trial on her work schedule, a diligent
and prepared attorney could reasonably anticipate that the victim might correct her testimony to indicate that the incident may
have occurred in June or August instead, especially given her initial reluctance to state with specificity a month in the summer
of 2012 when this incident occurred.

Furthermore, trial counsel may have considered the alibi witnesses and deemed them not to be credible. For example,
witness Rhonda Rowland, Defendant’s aunt, testified at the PCRA hearing that Appellant remodeled her bathroom for five
days that July, yet Appellant testified at the PCRA hearing it was a three-day job. (PT 40, 140) Additionally, the victim’s work
timesheet did not correspond to any of the dates Appellant claimed to have been at Rowland’s residence (the 5th, 13th or 16th
of July 2012). (PT 75) In fact, the handwritten notes on the timesheet written at a time closer to the underlying incident indi-
cates Appellant was at two different locations on July 13, 2012 and July 16, 2012, when he was supposedly working on
Rowland’s bathroom. Id. Likewise, witness Lisa Davis, Appellant’s sister, testified at the PCRA hearing that she had a two-day
business trip into Pittsburgh in July 2012, but the handwritten notes from alibi witnesses on the victim’s timesheet indicate
the trip was for four days. (PT 81, 116) Even with the benefit of hindsight, and the trial transcript, the alibi witness testimony
proffered at the PCRA hearing was inconsistent and not supported by corroborating evidence and it did not cover each of the
July dates when the victim worked until 7:00. Furthermore, the strength of alibi testimony provided by a sister and an aunt is
another factor counsel would have considered in making his decision. “[T]he credibility of [a] witness would be seriously ques-
tioned by a jury due to the nature of the relationship between appellant and the witness.” Commonwealth v. Hoffman, 589 A.2d
737, 746 (Pa. Super. 1991). The Hoffman court noted, “Defense counsel’s decision not to call witnesses cannot be faulted when
their testimony could be easily subverted.” Id. Given the number of days for which Appellant would need to account, and the
apparent differences between the trial attorney’s handwritten notes of alibi testimony and the PCRA testimony, the decision
not to call alibi witnesses was not an unreasonable one. It is clear that trial counsel did investigate, obtain timesheets and
interview witnesses before deciding not to pursue an alibi defense.

Similarly, trial counsel’s failure to call character witnesses was not error. Pa.R.E. 404 (a) (2) (A) states, “[A] defendant may
offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it.”
Pa.R.E. 404 (a) (2) (A). The official comments to the rule notes that:

In a sexual abuse case, the defendant’s reputation for chastity in the community is relevant and admissible. However,
‘testimony to [defendant’s] specific acts in behaving appropriately around children in their family is not proper character
evidence as to his general reputation for chastity in the community,’ Commonwealth v. Johnson, 27 A.3d 244, 249-250
(Pa. Super. 2011).

Pa.R.E. 404 (a) (2) (A), Comment.

Erin Melegari, trial counsel’s paralegal, testified at the PCRA hearing that she worked with trial counsel for ten years on
over one thousand cases, and in this case she provided him with all of the information regarding potential witnesses. She stated
that she met with Appellant’s sister Lisa Davis and spoke with her frequently about the case. Davis was the only witness5 who
testified at the PCRA hearing regarding Appellant’s reputation in the community for chastity. Davis testified that she lives
out of state and only visits occasionally, which would make it difficult for her to assess Appellant’s reputation in the com-
munity of Pittsburgh. This Court found that Davis, Appellant’s sister who resides out of state, would not be able to provide
relevant character witness testimony, and as a result, trial counsel was not ineffective for failing to call her at trial. Davis’
testimony would more properly be deemed opinion, and not character testimony. “Pennsylvania law generally limits proof
of character evidence to a person’s reputation, and opinion evidence cannot be used to prove character.” Commonwealth
v. Reyes–Rodriguez, 111 A.3d 775, 781 (Pa. Super. 2015) (en banc) (citing Pa.R.E. 405(a)), appeal denied, 123 A.3d 331
(Pa. 2015).

Finally, after the Commonwealth had rested, this Court at trial voir dired Appellant on his right to testify and call witnesses,
including character witnesses. He indicated that, after consulting with trial counsel, he did not wish to testify or call character
witnesses. This Court asked if Appellant was satisfied with trial counsel and Appellant indicated that he was. (TT 390-401) The
record indicates that Appellant did discuss his case with trial counsel and was satisfied with his attorney’s services. Assertions that
one is satisfied with the services of one’s attorney may not later be contradicted based on a guilty verdict. See, e.g. Commonwealth
v. Stork, 737 A.2d 789, 791 (Pa. Super. 1999).



page 44 volume 167  no.  3

In Appellant’s remaining allegation of error, Appellant asserts this Court erred in denying PCRA relief based on cumulative
errors arising from ineffective assistance. Generally, claims that do not warrant PCRA relief cannot be stacked or accumulated
to grant relief. Commonwealth v. Sattazahn, 952 AA.2d 640, 671 (Pa. 2008). However, if individual claims fail only due to lack of
prejudice, the cumulative prejudice of the individual claims may be considered. Commonwealth v. Koehler, 36 A.3d 121, 161 (Pa.
2012). Thus, in order for individual prejudices from instances of ineffective assistance of counsel to accumulate, each instance
must have no arguable merit and counsel must have no reasonable basis for the act or omission.

Appellant asserts that trial counsel objected too many times and requested a mistrial too many times. First, argument on
objections and motions for mistrial are generally made at sidebar, outside of the jury’s hearing. Further, Appellant has failed
to establish that any objection or request for mistrial lacked arguable merit or a reasonable basis. Appellant’s allegation of
error in trial counsel’s failure to seek a curative instruction following testimony that Appellant was in jail at one point could
easily be defended as a reasonable trial strategy of not wanting to emphasize unfavorable testimony. Each of the allegations
of error regarding trial counsel’s difficulty hearing, or his related movements around the courtroom during testimony, do not
have arguable merit. Ultimately, this Court observed no indication that counsel’s purported difficulty hearing or his move-
ments within the courtroom affected the trial or prejudiced Appellant at all. Therefore, this Court cannot consider the third
prong of prejudice in these examples and similar instances of error alleged by Appellant. Appellant’s claim of cumulative
prejudice is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3121(a) (1), 6318(a) (1), and 6301(a) (1) (i), respectively.
2 Appellant’s counsel during the preliminary hearing was not trial counsel, and counsel at the preliminary hearing is not the
subject of an ineffectiveness claim.
3 Hayward asked the victim if she remembered telling the police that the incident happened in July and the witness stated that
she did. She then stated again that the incident happened in July 2012. (PHT 13-14)
4 The incident in question occurred in the summer of 2012 and the trial began on March 26, 2014.
5 This Court notes that Raymond Gorby was asked to testify regarding Appellant’s reputation in the community for chastity, but
he was unable to testify in that regard.
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Riverview School District v.
Riverview Education Association, PSEA/NEA

Employment—Labor Arbitration

Denying petition to vacate arbitration award and affirming arbitrator’s decision to reduce penalty against grievant for sexual
harassment from termination to nine months suspension without pay.

No. GD-16-013976. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, S.J.—July 16, 2018.

OPINION ON REMAND
I affirmed the Arbitrator’s Award in this labor arbitration case. The facts as found by the Arbitrator are set forth in detail at

pages 2 - 9 of the Opinion of the Commonwealth Court filed January 5, 2018. It is not necessary for me to restate them here. That
Court remanded this case to me “for further clarification of whether [the Grievant’s] actions constituted sexual harassment and,
if so, why the Arbitrator’s award does not violate public policy in light of the allegations raised by the District.” (Opinion at 19).
Jurisdiction was relinquished. What prompted the remand was my Order denying the District’s Petition to Vacate Arbitration
Award, which Order concluded that the Award “drew its essence from the parties’ collective bargaining agreement and did not
violate public policy.” My Order went on to explain that the “Grievant’s misconduct, while serious, was not so egregious that
public policy prohibited his reinstatement with a lengthy suspension.”1

As the Commonwealth Court, on pages 12 – 13 of its remand opinion indicated:

Grievance awards are reviewed under the deferential essence test, which requires an award to be confirmed if (1) the
issue as properly defined is within the terms of the agreement; and (2) the award can be rationally derived from the
agreement. Fraternal Order of Transit Police v. Southeastern Pennsylvania [Transportation] Authority, 114 A.3d 893, 898
(Pa. Cmwlth. 2015). A reviewing court will not second-guess the arbitrator’s fact-finding or interpretation as long as the
arbitrator has arguably construed or applied the CBA. Id. Indeed, this Court will only vacate an arbitrator’s award under
the essence test “where the award indisputably and genuinely is without foundation in, or fails to logically flow from, the
collective bargaining agreement.” Slippery Rock University of Pennsylvania, Pennsylvania State System of Higher
Education v. Association of Pennsylvania State College & University Faculty, 71 A.3d 353, 358 (Pa. Cmwlth. 2013).

However, in Westmoreland Intermediate Unit #7 v. Westmoreland Intermediate Unit #7 Classroom Assistants
Educational Support Personnel Association, PSEA/NEA (Westmoreland I), 939 A.2d 855, 865 (Pa. 2007), our Supreme
Court adopted a public policy exception to the essence test that permits a reviewing court to consider whether the
arbitrator’s award violates an established public policy. Under the public policy exception to the essence test, an
arbitration award may be set aside if it violates a “welldefined, dominant” public policy “ascertained by reference to the
laws and legal precedents and not from general considerations of supposed public interests.” Id. at 866. In deciding
whether to apply the public policy exception, the court must consider (1) the nature of the employee’s conduct leading to
his or her discipline; (2) whether the employee’s conduct implicates a welldefined, dominant public policy; and (3)
whether the arbitration award poses an unacceptable risk that it will undermine the implicated policy. Slippery Rock
University of Pennsylvania, 71 A.3d at 363. An arbitration award that explicitly conflicts with a well-defined public
policy must be vacated. Id.

(Citation omitted).

Under 29 C.F.R. § 1604.11 (a):

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature consti-
tute sexual harassment when . . . such conduct has the purpose or effect of unreasonably interfering with an individual’s
work performance or creating an intimidating, hostile, or offensive working environment.

Subsection (b) goes on to explain:

In determining whether alleged conduct constitutes sexual harassment, ... the record as a whole and ... the totality of
the circumstances [must be considered], such as the nature of the sexual advances and the context in which the alleged
incidents occurred. The determination of the legality of a particular action will be made from the facts, on a case by
case basis.2

When the following examples of the Grievant’s conduct are viewed in the totality of his interaction with the Victim, they
compel the conclusion that such conduct was “of [a] sexual nature”:3 placing his hand on her knee; kissing her head; express-
ing his desire for a “romantic relationship”; referring in a letter to the “numerous times he felt like kissing [her] and didn’t”;
and telling her that “if not for their respective spouses, they would be together.” (Commonwealth Court Opinion at 6).

As stated by the Commonwealth Court in its Opinion in the instant case, the Victim “explained that [the Grievant] regularly
engaged in non-work-related, personal conversations, and routinely invaded her personal space to the point where she asked him
to step back ... [The Victim] noted that several times she received gifts that made here uncomfortable or [the Grievant] would place
his hand on her knee or kiss her head, to which she implored him to leave her alone.” (Slip Opinion at 4). Other invasions of her
personal space caused the Victim to tell him that his conduct was “upsetting and out of line.” Id. at 5. As further noted by the
Commonwealth Court, [the Victim] “had trouble sleeping and sought counseling from the Center for Victims.” Id. at 3. Thus, the
Grievant persisted, over a period of two years, in a course of unwelcome conduct designed ultimately to get a female colleague and
one-time friend into bed. The cumulative effect of this obsessive behavior created a “hostile[] or offensive working environment”4

for the Victim and caused her much anxiety. This was obvious sexual harassment.5 This conclusion, however, does not end the
analysis, but only begins it.

The real question in this case is not whether Grievant is guilty of sexual harassment, but whether the Arbitrator’s Award
violates the established and dominant public policy against sexual harassment by reducing the penalty from termination to nine
months suspension without pay. Several appellate courts reviewing an arbitration award determined or assumed that a co-worker
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was the victim of sexual harassment. Neither the court in those cases nor the Commonwealth Court in the instant case held that
sexual harassers must always be terminated. In fact, as I noted in my pre-remand order, one Commonwealth Court case says the
opposite. See Philadelphia Housing Authority v. American Federation of State, County and Municipal Employees, 956 A.2d 4 77,
487 (Pa. Cm with. 2008). The question in the instant case then becomes whether the Arbitrator’s penalty, given the totality of the
harasser’s conduct and its effect on the Victim, is so lenient that it poses an unacceptable risk of undermining the well-defined and
dominant public policy against sexual harassment in the workplace.

In Philadelphia Housing Authority, the grievant abused the victim co-worker verbally and physically over a period of months.
The arbitrator described his conduct as “lewd, lascivious and extraordinarily perverse.” 52 A.3d at 1120. Our Supreme Court, in
reviewing the Commonwealth Court’s opinion, characterized the conduct as “facially criminal.” Id. at 1125. After the grievant was
fired, the arbitrator reinstated him with back pay. Our Supreme Court affirmed the Commonwealth Court’s decision vacating the
award, concluding that “the arbitrator’s award forcing PHA to take [the grievant] back with full pay - without any sanction at all –
violates a well-defined and dominant public policy against sexual harassment in the workplace, a public policy which is grounded
in both federal and state law against sex discrimination in employment…” Id. at 1123 (bold print added). The Court continued
explaining its rationale as follows:

Although a labor arbitrator’s decision is entitled to deference by a reviewing court, it is not entitled to a level of devotion
that makes a mockery of the dominant public policy against sexual harassment. . . In our view, the rational way to
approach the question is to recognize the relationship between the award and the conduct; and to require some reason-
able, calibrated, defensible relationship between the conduct violating dominant public policy and the arbitrator’s
response.

Id. at 1127 - 1128.

In Neshaminy School District v. Neshaminy Federation of Teachers, 171 A.3d 334 (Pa. Cmwlth. 2017), the grievant:

directed sarcastic and sexually explicit comments toward [the victim] “all day, every day,” which made her uncom-
fortable. In particular, [the victim] recalled when [the grievant]: “invited [her] to sit on his lap in lieu of a chair”;
“told her it was taking all of his self-control not to kiss her”; and responded “[s]o, I shouldn’t slap your a[**]” when
[the victim] specifically asked him to stop his behavior “because their 9th grade students were starting to comment
about a possible relationship between the two.” [The victim] characterized [the grievant’s] behavior as being “so con-
tinuous that she ... consider[ed his comments] as white noise or mere background to her work environment.” [The
victim] explained that she “felt helpless and did not complain because she was new on the job and had to rely on [the
grievant] for subject matter content for which she was unfamiliar” and, therefore, had “to laugh off his commentary”
because she “wanted a job.”

Id. at 336 (record citations omitted).6 The arbitrator found that the grievant’s “behavior had a deleterious effect on [the victim] and
‘created a working environment which she reasonably found harassing, hostile, and offensive.’” Id. The Commonwealth Court
further explained:

Based on these determinations, Arbitrator issued the Award, which reinstated [the grievant] with back pay, minus the
20-day suspension and unemployment compensation received, if any. Upon [the grievant’s] reinstatement, the Award
authorized District to require him to undergo reasonable sexual harassment training. District filed a petition to vacate
the Award with common pleas, which common pleas granted on February 23, 2016.

Id. at 337. After noting that the grievant had committed the harassing conduct in front of students, the Commonwealth Court, in
affirming the lower court’s vacating the award, held:

[S]uspending [the grievant] for only [20] days as a result of th[is] aforementioned conduct would not only provide an
unacceptable risk of undermining [the District’s] policies, but ... would effectively neuter those policies.

Additionally, while Arbitrator imposed a 20-day suspension and authorized District to require [the grievant] to undergo
reasonable sexual harassment training, reinstating him to the same work place pending his possibly receiving training on
why his actions were inappropriate with the hope that he will change his personality and learn the error of his ways is
similar to the reinstatement with conditions in Westmoreland II. As we stated there, this result “defies logic and violates
public policy.”

For these reasons, there is not a “reasonable, calibrated, defensible relationship between” [the grievant’s] continuous,
hostile, offensive, and deleterious conduct “violating dominant public policy and the [A]rbitrator’s response” to reinstate
[the grievant] to the classroom, even with the condition that the District could require him to attend reasonable sexual
harassment training after his reinstatement. As such, the Award “betrays a lack of appreciation for the dominant public
policy” against sexual harassment, id., and “demonstrate[s] a tolerance, rather than intolerance for” such behavior “in
direct contravention of public policy.”

Id. at 341 (bold print in original; citations omitted).

In Weber Aircraft, Inc. v. General Warehousemen and Helpers Union Local 767, 253 F.3d 821 (5th Circuit 2001), a worker
sexually harassed three female co-workers and was discharged.7 The arbitrator commuted his penalty to an eleven-month
suspension without pay. The district court vacated the award. In reinstating the arbitrator’s award, the Fifth Circuit held that
it did not violate public policy.

In Westvaco Corporation v. United Paperworkers International Union, AFL-CIO, 171 F.3d 971 (4th Circuit 1999), the grievant
committed outrageous conduct as set forth by the court’s factual summary:

[The grievant] worked for Westvaco for nearly twenty years before his discharge on January 10, 1997. His termination
was prompted by a sexual harassment complaint filed by a co-worker .... [The victim] complained to the company that
[the grievant] called her at home and left a message consisting of heavy breathing and panting or slurping sounds. [He]
ended the message with the words “Love you, baby.”
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In response to [her] complaint, Westvaco conducted an investigation. The company learned from [her] that despite her
objections, [the grievant] had addressed her for the past year as “foxy mama” and “foxy lady.” In addition, [he] would
visit (her] office and stare at her for periods of ten to twenty minutes. When [she] objected, [he] would either deny that
he was staring at her or ignore her objections. Matters escalated in November 1996. After helping [the victim] carry a
box of candy from her car, [the grievant] asked for a kiss. When [she] refused, [he] stated, “I am serious, I want some
tongue.” [She] asked him to leave, and he did. Later that day, [he] observed [the victim] bending over and commented,
“Oh, nice position, Jacquie.” [The victim] told the company that she did not report (him] earlier because she did not want
to “make waves” and she thought she could handle the problem herself.

Id. at 972-973.

The arbitrator reinstated the grievant and imposed a nine-month suspension without pay. The Fourth Circuit held as follows:

The district court found that (the grievant’s] reinstatement after nine months violated the public policy against sexual
harassment and vacated the arbitral award. By so doing, the district court improperly substituted Its own judgment for
that of the decision maker contractually selected by the parties--the arbitrator. Because the arbitrator acted within his
authority and the award did not violate public policy, we reverse and remand with directions to reinstate the arbitral
judgment.

Id. at 972.

In deciding whether the Grievant in the instant case was terminated for just cause, the Arbitrator was not required to give the
deference to the school district’s decision that I am required to give to his decision. I would have affirmed the Arbitrator’s penalty
even had he upheld the Grievant’s discharge. The Arbitrator’s erroneous finding of no sexual harassment does not change my
conclusion that the substantial penalty he imposed did not make a “mockery of the dominant public policy against sexual harass-
ment.”8 Philadelphia Housing Authority, supra, at 1125. Nor did it “undermine[]” said policy. His misconduct, while serious, was
not as egregious as the misconduct in Philadelphia Housing Authority, Neshaminy School District or Westvaco Corporation, supra.
There was no groping or grinding. His comments to the Victim were not nasty or vulgar. In short, he neither physically nor
verbally abused her. Further, as the Grievant and the Victim were co-equal employees of the district, he was not attempting to
exploit a superior position. While these factors are not dispositive on the issue of whether he sexually harassed her, they may
properly be considered in determining the propriety of the penalty imposed by the Arbitrator mutually chosen by the District and
the union.9 Here, there is a “reasonable, calibrated, defensible relationship between the conduct violating public policy and the
(A]rbitrator’s response.” Philadelphia Housing Authority, supra, at 1128.

On page 18 of its remand Opinion in the instant case, the Commonwealth Court noted that the District alleges Grievant’s actions
“violated its own Unlawful Harassment Policy and that it had a duty to protect [the Victim], its employee, from sexual harassment
under Title IX, the PHRA, and seclion 1122(a) of the School Code, which duty has been usurped by the Arbitrator’s award direct-
ing [the Grievant’s] reinstatement.” The federal prohibition against discrimination in Title IX, 20 U.S.C.A. §1681 (a), prohibits
sex-based discrimination from any education program or activity that receives federal financial assistance. There are exceptions
which are not applicable to the instant matter. Riverview School District is subject to the federal prohibition against sexual
discrimination.

Sex-based discrimination in employment violates the Pennsylvania Human Relations Act, 43 P.S. §§953, 955. Individuals are
guaranteed the opportunity to obtain the employment for which they are qualified without discrimination because of their sex.
It is an unlawful discriminatory practice for an employer to refuse to hire, employ, compensate, tenure, or apply terms and
conditions of employment because of an individual’s sex.

The District argues that reinstatement of the Grievant would compel it to violate the state and federal prohibition against
sex-based discrimination. However, reinstatement of the Grievant after a nine month unpaid suspension would not violate
the prohibition against sex-based discrimination. As I previously explained, termination is not always required in response
to sexual harassment. The District agrees and states on page 18 of its post-remand brief as follows:

The Commonwealth has not issued a broad policy which requires termination of employment in every instance of an
employee engaged in sexual harassment. Such a pronouncement is not found in Title VII, the EEOC or the PHRA.

The District argues, however, that the Commonwealth has adopted a policy against reinstatement of teachers that have been
found to have engaged in sexual harassment. The District cites Bethel Park School District v. Bethel Park Federation of Teachers,
55 A.3d 154 (Pa.Cmwlth 2012) and Neshaminy School District, supra, as support. Bethel Park is inapposite because it involved
the unwelcome touching of students. There I wrote that the arbitrator found that “multiple complaining twelve year old female
students ‘testified truthfully’ that [the teacher-grievant] ‘h[e]ld their hands for protracted periods of time or would caress their
backs, necks and shoulders,’ which ‘made them uncomfortable.’” I went on to say that the arbitrator “characterized Grievant’s
actions as ‘grievous misconduct.’ Further, this conduct occurred after Grievant was explicitly instructed not to touch students after
having been previously accused of committing identical or similar conduct.” Opinion of O’Brien, J, p.1; footnotes omitted. I vacated
the arbitrator’s award which had reinstated the grievant. The Commonwealth Court affirmed. Neshaminy does not control because
it involved far more egregious facts and a lenient arbitration award and thus is distinguishable from the instant case.

The District also argues that pursuant to the Pennsylvania Public School Code, 24 P.S. §11-1122, immorality is a valid cause for
termination of a contract entered into with a professional employee. The District claims that sexual harassment is immoral and is
a reason for termination and that the Arbitrator’s award should therefore be vacated. As discussed above, however, the Arbitrator
had the authority to substitute a reasonable penalty.

In view of the forgoing, I enter the following:

ORDER OF COURT
AND NOW, wit this 16th day of July, 2018 the Petition to Vacate filed by the Riverview School District is denied and the Award

of the Arbitrator is affirmed as to the penalty imposed.

BY THE COURT:
/s/O’Brien, S.J.
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1 I respectfully disagree with the Commonwealth Court’s interpretation that I found that the Grievant’s “ ‘misconduct’ [did]
not violate public policy.” (Commonwealth Court Opinion at 17). What I said was the Arbitrator’s reducing the penalty did not
violate public policy.
2 These sections of the code were cited with approval in Philadelphia Housing Authority v. American Federation of State, County
and Municipal Employees, 52 A.3d 1117, 1127 (Pa. 2011).
3 29 C.F.R. §1604.11(a).
4 29 C.F.R. §1604.11(a).
5 As the Commonwealth Court pointed out on pages 10-11 of its Opinion in the instant case, “[t]he Arbitrator emphasized that cases
of sexual harassment generally ‘involve an individual transgressor who by virtue of either supervising or managerial authority,
either engaged in such conduct, or an employer who allowed such conduct to take place without intervention.’ (Arbitrator’s
Decision at 66.)” As the cases cited infra demonstrate, at least part of the Arbitrator’s conclusion of no sexual harassment was
based on a clearly erroneous understanding of the law.
6 The dissent pointed out that the grievant’s harassing conduct occurred over the course of a year. Id. at 343.
7 The Fifth Circuit’s Opinion gave no details of the harassment.
8 I cannot agree with the school district that “the Commonwealth has, in fact, developed a public policy against reinstatement
for teachers” in sexual harassment cases. (District’s brief on remand, at 18). In the Neshaminy School District case, an en banc
decision, the Commonwealth Court could easily have so ruled, but explicitly held that “suspending [the grievant] for only [20]
days” violated public policy.
9 The Commonwealth Court points out that “[i]n June of 2012, [the Grievant] had been admonished by the Superintendent and
directed to maintain proper, professional boundaries with a different female colleague.” (Opinion at 2). That the Grievant may
have previously interacted similarly with another female co-worker concerns me. No details, however, of his conduct toward that
worker are found in the record. (See Arbitration Award, pp. 20, 22-23). It is therefore difficult to attach much significance to the
prior conduct.

John Halbleib, d/b/a Halbleib Automotive v.
Tag Towing & Collision, t/a Brian Haenze,

The Auto Gallery, Brian Haenze
Motor Vehicle—Vicarious Liability

Denying an employee’s Motion for Post-Trial Relief and concluding an employer cannot be held vicariously liable
for an employee’s injuries where the employee was not acting within the course or scope of his employment
while operating employer’s tow truck.

No. AR-16-5207. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, S.J.—August 1, 2018.

OPINION
FACTUAL AND PROCEDURAL HISTORY

This case is before me on plaintiff ’s Motion for Post-Trial Relief. During trial plaintiff was represented by counsel and defen-
dants were pro se. The evidence relevant to the Motion adduced at trial was as follows: On April 22, 2016, a tow truck owned by
defendant The Auto Gallery and Accessories, LLC, (Auto Gallery) rear-ended and damaged plaintiff ’s tow truck as both trucks
were participating in a funeral procession for a deceased fellow tow truck driver. (TT at 9-10, 73) Auto Gallery’s truck was being
driven by Ryan Kahle, who was employed by defendant Tag Towing & Collision, LLC, (Tag Towing) on the day of the collision. (TT
at 74) Defendant Brian Haenze is the sole member of both Auto Gallery and Tag Towing. (TT at 5, 73) There was no testimony
regarding the extent to which Haenze permitted Kahle or any other employee to use the tow trucks for their own personal use.
Nor was there evidence presented to establish whether Haenze had prior knowledge that Kahle was driving the tow truck in the
funeral procession on the date of the accident, or whether he had previously driven it in a funeral procession. In response to my
questioning, Haenze stated he was liable to plaintiff, but disputed the amount of damages claimed by plaintiff. (TT at 32-33) On
March 26, 2018, I issued the following non-jury verdict in favor of the defendants:

AND NOW, to wit, this 26th day of March, 2018 the Court finds for defendants. Plaintiff did not establish that Ryan
Kahle, at the time of the accident, was acting within the course and scope of his employment with any defendant, or that
he was furthering the interests of any defendant. Therefore, vicarious liability against no defendant was established.

DISCUSSION

Plaintiff ’s first assignment of error is found in paragraphs 7 through 9 of his Motion:

7. Plaintiff respectfully disagrees with this verdict and asserts that testimony elicited during the March 26, 2018 bench
trial was sufficient to establish vicarious liability.

8. Specifically, Ryan Kahle’s testimony conclusively established that 1) he was working for TAG Towing & Collision when
the accident occurred, and
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2) the vehicle he was operating at the time of the funeral procession accident was owned by TAG Towing & Collision (sic).

9. Although the “magic words” of vicarious liability were not spoken by Mr. Kahle, the clear import of his testimony was
that he was acting in the course and scope of his employment and furthering the interests of TAG Towing & Collision by
participating in an industry event marking the death of a fellow tow truck operator.

(Original quotation marks).

As indicated above, Tag Towing’s employee Kahle rear-ended the truck owned by plaintiff while both trucks were participat-
ing in a funeral procession. In Costa v. Roxborough Memorial Hospital, 708 A.23 490, 493 (Pa. Super. 1998), the court stated the
well known black letter law in this area:

It is well settled that an employer is held vicariously liable for the negligent acts of his employee which cause injuries
to a third party, provided that such acts were committed during the course of and within the scope of the employment.
Fitzgerald v. McCutcheon, 270 Pa.Super. 102, 41 O A.2d 1270, 1271 (1979) …. The conduct of an employee is considered
“within the scope of employment” for purposes of vicarious liability if: (1) it is of a kind and nature that the employee is
employed to perform; (2) it occurs substantially within the authorized time and space limits; [and] (3) it is actuated, at
least in part, by a purpose to serve the employer[.]

No evidence was produced at trial that Haenze gave permission to Kahle to drive the truck in the funeral procession, or even
that Haenze was aware that Kahle intended to do so. Further, no evidence was produced that Kahle had ever driven the truck in
any other funeral procession, with or without Haenze’s knowledge. It cannot be inferred that one of Kahle’s duties was driving the
truck in a funeral procession or that such conduct was “actuated … by a purpose to serve [his] employer,” Tag Towing. Id.
Therefore, plaintiff did not prove that Kahle was acting within the course and scope of his employment at the time of the accident.

Plaintiff ’s next argument is found in paragraph 10 of his Post-Trial Motion:

10. Further, during the course of the bench trial, Defendant Haenze never argued that 1) Ryan Kahle was not authorized
to attend the funeral procession during the course of his employment on April 22, 2016, or that 2) Ryan Kahle’s presence
in the funeral procession was in any way outside the course and scope of his employment with TAG Towing & Collision.

While this is true, it was not incumbent upon Haenze to make any arguments concerning vicarious liability. A defendant need not
establish the absence of vicarious liability; rather, a plaintiff seeking to establish vicarious liability has the burden of proving by a
preponderance of the evidence that a defendant is responsible for the acts of another. Plaintiff failed to do so in this case.

Plaintiff ’s next argument is found in paragraphs 11 through 14:

11. More importantly, at numerous points during the March 26, 2018 bench trial, Defendant Haenze (the owner of
Defendents TAG Towing & Collision and The Auto Gallery who represented all Defendants on a pro se basis) expressly
admitted that his businesses were liable for the damage to the Plaintiff ’s tow truck.

12. To this end, towards the conclusion of the trial, Defendant Haenze specifically admitted that the Defendants’ were
responsible for the cost of damage to the pin connecting the Halblieb tow truck’s doghouse to the boom as a result of the
April 22, 2016 collision.

13. In conjunction with his admissions, Defendant Brian Haenze never disclaimed his business’ liability for the collision
and only contested the amount of damages claimed by the Plaintiff.

14. As a result, the Defendants’ own in-court admissions of liability obviated any need for the Plaintiff to establish
vicarious liability in this case beyond the above-described testimony of Ryan Kahle.

(Original emphasis).

Plaintiff points to the following exchange between Haenze and me at trial to support his contention that defendants’ liability
was established:

THE COURT: If your guy was driving your truck and he hit this tow truck, are you agreeing – I just want to be clear.
Do you agree that you should be liable for some amount of money?

MR. HAENZE: Yes.

THE COURT: The issue in this case is how much do you owe?

MR. HAENZE: Correct.

THE COURT: Is that true?

MR. HAENZE: Yes, Your Honor.

(TT at 32-33) Plaintiff argues these statements by Haenze “had the effect of limiting the issues involved to damages. Thereafter, it
was reasonable for the plaintiff to rely upon that admission with the knowledge that the issue of liability no longer required proof.”
Plaintiffs supplemental brief, section IV(C)(5).

It is well established that a party is bound by an admission of fact, but not by a statement concerning a legal conclusion. “For
an averment to quality as a judicial admission, it must be a clear and unequivocal admission of fact. Judicial admissions are
limited in scope to factual matters otherwise requiring evidentiary proof, and are exclusive of legal theories and conclusions of
law.” Century Surety Co. v. Essington auto Center, LLC, 140 A.3d 46 (Pa. Super. 2016).

The following language was cited with approval in Cogley v. Duncan, 32 A.3d 1288, 1292 (Pa. Super. 2011):1

The general rule is that admission of fact in pleadings are admissible, but that the pleader’s conclusions of law are not
admissions of facts in issue. Whether an allegation is of fact or law is determined by the context disclosing the
circumstances and purpose of the allegation. In perhaps the broad sense, the statement that a party is liable to another
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is a statement of fact, but the same words are in general use as a statement of law, and when intended to be so used[,]
the statement may not be treated as an admission of fact.

(Emphasis added). In the instant case, Haenze’s statement in open court that he was liable to plaintiff should be treated no differ-
ently than if he had pleaded the same in a written filing.

The problem with plaintiff ’s reliance argument is that as of the time of my exchange with Haenze, plaintiff had already called
all of his liability witnesses, namely, Kahle, Dave Dittler (a passenger in plaintiff ’s truck damaged in the accident) and himself.
Plaintiff ’s final witness, Joseph Pippi, was called as an expert in tow truck repair. (TT at 36-72) His testimony was essentially
limited to establishing the cost of restoring plaintiff ’s truck to its condition before the accident. It is difficult to see how plaintiff
relied on Haenze’s statement concerning liability.2 Moreover, if plaintiff believed damages was the only issue to be decided by
the court, he presumably would have pointed this out during closing argument. Instead, he argued, through counsel, alternative
theories of liability before addressing damages. (TT at 136-137) Moreover, if plaintiff forewent presenting evidence establishing
vicarious liability based on the incorrect legal conclusion of a layperson, he presumably would have made an offer of proof of
such evidence in his post-trial papers.

Plaintiff cites Salvitti v. Throppe, 23 A.2d 445 (Pa. 1942), to support his argument that defendants are bound by Haenze’s
in-court concession that he is liable in some amount for the damage to plaintiff ’s truck. There the jury found that a truck driver
negligently caused injuries to plaintiffs and rendered a verdict against defendant, the truck driver’s employer. During trial plain-
tiffs were permitted to testify the defendant and his driver “admitted [to them] that the accident was their fault, and promised that
‘everything would be taken care of.’” Id. at 446. Our Supreme Court rejected defendant’s argument that the admission of this
testimony was error, holding “[t]he acknowledgement by a party that it was he who was at fault is admissible as a declaration
against interest.” Id. Salvitti provides plaintiff no basis for post-trial relief. First, the court did not hold that defendant was bound
by his acknowledgment of liability, but only that his statement was admissible, the weight of which was the jury’s province. Second,
there seemed to be no dispute in Salvitti that the truck driver was acting within the scope of his employment.
Beardsly v. Weaver, 166 A.2d 529 (Pa. 1961), is likewise unavailing to plaintiff. There plaintiff suffered injuries while riding in

a car driven by defendant over a railroad crossing. A few weeks after the accident plaintiff gave a written statement to defendant’s
insurance company which tended to exonerate defendant. The trial judge admitted the statement and the jury found for defendant.
The trial judge then awarded plaintiff a new trial on the basis that the admission of plaintiff ’s statement was error, concluding that
the statement “was inadmissible because it contained an opinion or a conclusion of the [plaintiff], rather than a statement of fact.”
Id. at 531. The Supreme Court reversed the granting of a new trial, holding that “[t]he opinion aspect of the writing is not signifi-
cant, but what is important is that therein is contained an implied assertion of fact which is inconsistent with plaintiff ’s asserted
cause of action against the defendant.” Id.

Plaintiff ’s reliance on Jewelcor Jewelers and Distributors v. Corr, 542 A.2d 72 (Pa. Super. 1988), is also misplaced. There
the trial judge in an accounting malpractice case permitted a defendant, E & W, to call expert witnesses to contradict E & W’s
previous witnesses, who had admitted in their testimony to serious errors in an audit prepared by the defendant. The witnesses
who had admitted the errors were former employees of defendant. The trial judge allowed the testimony over the objection that
the former employees’ testimony constituted judicial admissions. In holding that the trial judge had not erred, the Superior Court
stated as follows: “A principle element of a ‘judicial admission’ is that the fact has been admitted for the advantage of the
admitting party. The admissions here were only an acknowledgement of the fact that errors were detected in the 1974 audit. E & W
did not contest that fact.” Id. at 76; emphasis added.

In accordance with the foregoing, I enter the following:

ORDER OF COURT
AND NOW, to-wit this 1st day of August, 2018, plaintiff ’s Motion for Post-Trial Relief is denied and judgment is entered

for defendants.
BY THE COURT:
/s/O’Brien, S.J.

1 The Cogley court was quoting Srednick v. Sylak, 23 A.2d 333, 337 (Pa. 1941).
2 My ruling on plaintiff ’s post-trial motion may well have been different had plaintiff demonstrated detrimental reliance.

Commonwealth of Pennsylvania v.
Patrick I. Onesko

Criminal Appeal—Sufficiency—Intent—Sex Offenses—Waiver—Prosecutorial Misconduct—Jury Instruction—Solicitation

Issues arising from convictions related to soliciting minors to engage in sexual activity.

No. CC 5351-2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bicket, J.—July 23, 2018.

OPINION
On December 7, 2017, following a jury trial, Appellant was found guilty of one count of Criminal Solicitation-Involuntary

Deviate Sexual Intercourse with Person Less than 16 Years of Age; one count of Unlawful Contact with a Minor- Sexual Offense;
and two counts of Corruption of Minors. Following a lengthy sentencing hearing, Appellant was sentenced on March 1, 2018.
Appellant’s post sentencing motions were denied by this Court on March 8, 2018, and on April 12, 2018, Appellant filed a Notice of
Appeal. Following a sixty (60) day extension to file his Concise Statement of Matters Complained of on Appeal, Appellant filed same
on July 9, 2018.
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The evidence presented at trial established the following facts: During the months of January and February 2017, Appellant,
Patrick I. Onesko, who was 27 years of age at the time, contacted A.G., and T.S. (collectively, the “victims”), ages 14 and 15, through
a social media platform known as Snapchat. A.G. and T.S. are friends who were aware Appellant was contacting both of them at
the same time. Appellant went by the username “Alaniabp5” and claimed to be a 15 year-old female from Bethel Park High School.
During his conversations with the victims, Appellant later claimed to be two different teenage boys from the victims’ school, South
Fayette High School. Appellant would frequently initiate conversations with the victims, despite the victims repeatedly referring
to Appellant as a “pedophile” and indicating that they suspected Appellant was not being truthful repeatedly requesting a photo-
graph of Appellant. Later, Appellant admitted to his true identity, a 26 year-old former assistant football coach at South Fayette
High School, identifying himself as “Coach O” and subsequently sending a photograph of himself. Appellant requested the victims
not go to the police and also requested A.G. to text him outside of Snapchat to confirm his (Appellant’s) identity. Throughout his
conversations with the victims, Appellant requested that A.G. describe his genitals, asking A.G. what his penis “was like” and
further asking if he (Appellant) could guess the size of it. Additionally, Appellant propositioned T.S. with oral sex, writing to the
minor “I will suck your cock.” Appellant also told T.S. that he had a photograph of T.S.’s older brother’s genitals. Once the
conversations became sexually explicit, the victims alerted their parents who then notified the police.

MATTERS COMPLAINED OF ON APPEAL

Appellant raises the following four (4) issues on appeal:

1. The evidence was insufficient as a matter of law to support Appellant’s conviction for Solicitation -Involuntary Deviate
Sexual Intercourse with a Child Less than 16 Years Old (IDSI).

2. The evidence was insufficient as a matter of law to support Appellant’s conviction for Unlawful Contact with a Minor.

3. The prosecutor engaged in prosecutorial misconduct when he stated that Appellant was “grooming” the victims.

4. The Court’s instruction on Unlawful Contact with a Minor was inaccurate because the instruction was vague and over-
broad.

DISCUSSION
Appellant’s first issue raised on appeal challenges the sufficiency of the evidence to support a guilty verdict of Solicitation-

Involuntary Deviate Sexual Intercourse with a child less than 16 (IDSI). The standard to a challenge of the sufficiency of the
evidence has been stated as follows:

[The Superior Court must] determine if the: Commonwealth established beyond a reasonable doubt each of the elements
of the offense, considering all the evidence admitted at trial, and drawing all reasonable inferences therefrom in favor
of the Commonwealth as the verdict-winner. The trier of fact bears the responsibility of assessing the credibility of
the witnesses and weighing the evidence presented. In doing so, the trier of fact is free to believe all, part, or none of
the evidence. The Commonwealth may sustain its burden by means of wholly circumstantial evidence, and we must
evaluate the entire trial record and consider all evidence received against the defendant.

Commonwealth v. Brown, 48 A.3d 426, 430 (Pa. Super. 2012). Appellant alleges the Commonwealth failed to establish the elements
of solicitation under 18 Pa.C.S. §902(a), which defines solicitation as follows:

(a) Definition of solicitation.--A person is guilty of solicitation to commit a crime if with the intent of promoting or
facilitating its commission he commands, encourages or requests another person to engage in specific conduct which
would constitute such crime or an attempt to commit such crime or which would establish his complicity in its
commission or attempted commission.

Appellant argues that the Commonwealth failed to establish that Appellant had the requisite intent under the statute and further
argues that the Commonwealth failed to prove the Appellant commanded, encouraged or requested T.S. to engage in IDSI. The
Pennsylvania Supreme Court has clarified the statute by explaining:

The purpose of the solicitation statute is to hold accountable those who would command, encourage, or request the
commission of crimes by others. [ ... ]The statute requires proof of such encouragement, but with the intent to accom-
plish the acts which comprise the crime, not necessarily with intent specific to all the elements of that crime, much
less those crimes with elements for which scienter is irrelevant. Appellee intentionally encouraged the specific
conduct which comprised this crime. The encouragement was with the intent of facilitating or promoting commission
of that conduct. That is sufficient to satisfy the requirements of the solicitation statute.

Commonwealth v. Hacker, 15 A.3d 333, 336 (Pa. 2011). Here, the evidence established that Appellant intended to facilitate IDSI
with a minor when he stated to T.S. “I will suck your cock[.]” The minor responded “Is this a joke[?] Wtf is wrong with you[?]” to
which Appellant responded “No just being honest[.]” Appellant’s intent is clear by his own words; Appellant’s statement (“No[,]
just being honest”) is evidence of his intent to facilitate and commit the act. Furthermore, the facts establish that Appellant was
aware he was speaking with a minor child as Appellant himself initially pretended to be a 15 year-old girl as a ruse to engage the
boys to speak with him. Moreover, Appellant continuously sent messages and contacted the two minors over the course of two
months further showing his intent to facilitate or promote the illicit conduct with T.S.

Appellant additionally argues that his statement that he will perform oral sex on a minor does not qualify as “encourage, request
or commands” as required by the statute. This court disagrees. In Commonwealth v. Cauto, the Superior Court stated,

Deviate sexual intercourse, like prostitution, requires participation of a partner. The police officers in Wilson were not
solicited to commit the crime of prostitution but to participate in the sexual activity without which the crime of prostitu-
tion could not be committed. Likewise, [Victim] was not requested to commit the crime of involuntary deviate sexual
intercourse, but was asked to participate in appellant’s conduct without which appellant could not have committed invol-
untary deviate sexual intercourse. This is precisely what is prohibited by 18 Pa.C.S. § 902(a): a request to engage in
specific conduct which would constitute complicity in the commission of an underlying offense.
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535 A.2d 602, 607 (Pa. Super 1987); see also Commonwealth v. Morales, 601 A.2d 1263 (Pa. Super 2014)(Appellant’s proposition to
minor victim asking him whether he wanted oral sex constituted criminal solicitation). Appellant’s statement to T.S. was clearly a
request or encouragement or an invitation that T.S. engage in oral sex with Appellant. That is to say, Appellant requested T.S. be
the “partner” required to complete the crime of IDSI.

Appellant’s second issue raised on appeal challenges the sufficiency of the evidence to support his conviction for Unlawful
Contact with a Minor under 18 Pa.C.S. §6318(a)(1), which defines the offense as follows:

Offense defined.--A person commits an offense if he is intentionally in contact with a minor, or a law enforcement officer
acting in the performance of his duties who has assumed the identity of a minor, for the purpose of engaging in an
activity prohibited under any of the following, and either the person initiating the contact or the person being contacted
is within this Commonwealth:

(1) Any of the offenses enumerated in Chapter 31 (relating to sexual offenses).

Specifically, Appellant alleges the Commonwealth failed to establish that Appellant was in contact with a minor for the purpose
of engaging in IDSI. However, the facts do not support Appellant’s contention. Appellant repeatedly contacted T.S. with the
knowledge that he was a 15 year-old high school boy. Appellant’s true intentions were not immediately revealed when Appellant
began his conversations with T.S., as Appellant first hid his identity pretending to be a 15 year-old girl from a neighboring high
school. After revealing his identity, Appellant messaged T.S. and propositioned to give him oral sex. Taking the facts in the light
most favorable to the Commonwealth, there is no other rational purpose for a 26 year-old man to contact a 15 year-old boy and
offer to engage in oral sex with him. Accordingly, the Commonwealth properly established the necessary elements to sustain a
conviction for Unlawful Contact with a Minor.

Appellant’s third issue raised on appeal alleges the prosecutor engaged in prosecutorial misconduct when the prosecutor stated
that Appellant was “grooming” the victims in his closing argument. Specifically, the Appellant alleges the evidence presented in
the case does not support the prosecutor’s use of the term “grooming” as it is a “term of art.” This Court notes initially that
Appellant failed raise any objection during the trial and therefore, this issue is waived on appeal. However, assuming arguendo
that the Superior Court does not agree that the issue is waived, this Court will address Appellant’s third issue raised on appeal.
The standard of review for prosecutorial misconduct with respect to closing arguments has been stated as follows:

With specific reference to a claim of prosecutorial misconduct in a closing statement, it is well settled that in reviewing
prosecutorial remarks to determine their prejudicial quality, comments cannot be viewed in isolation but, rather, must be
considered in the context in which they were made. Our review of prosecutorial remarks and an allegation of prosecuto-
rial misconduct requires us to evaluate whether a defendant received a fair trial, not a perfect trial. This Court has
observed that in defining what constitutes impermissible conduct during closing argument, Pennsylvania follows Section
5.8 of the American Bar Association (ABA) Standards. Section 5.8 provides:

Argument to the jury.

(a) The prosecutor may argue all reasonable inferences from evidence in the record. It is unprofessional conduct for the
prosecutor intentionally to misstate the evidence or mislead the jury as to the inferences it may draw.

(b) It is unprofessional conduct for the prosecutor to express his personal belief or opinion as to the truth or falsity of any
testimony or evidence or the guilt of the defendant.

(c) The prosecutor should not use arguments calculated to inflame the passions or prejudices of the jury.

(d) The prosecutor should refrain from argument which would divert the jury from its duty to decide the case on the
evidence, by injecting issues broader than the guilt or innocence of the accused under the controlling law, or by making
predictions of the consequences of the jury’s verdict.

In addition, we note the following:

It is well settled that a prosecutor has considerable latitude during closing arguments and his arguments are fair if they
are supported by the evidence or use inferences that can reasonably be derived from the evidence. Further, prosecutorial
misconduct does not take place unless the unavoidable effect of the comments at issue was to prejudice the jurors by
forming in their minds a fixed bias and hostility toward the defendant, thus impeding their ability to weigh the evidence
objectively and render a true verdict. Prosecutorial misconduct is evaluated under a harmless error standard.

We are further mindful of the following:

In determining whether the prosecutor engaged in misconduct, we must keep in mind that comments made by a
prosecutor must be examined within the context of defense counsel’s conduct. It is well settled that the prosecutor may
fairly respond to points made in the defense closing. Moreover, prosecutorial misconduct will not be found where
comments were based on the evidence or proper inferences therefrom or were only oratorical flair. It is settled that it is
improper for a prosecutor to express a personal belief as to the credibility of the defendant or other witnesses. However,
the prosecutor may comment on the credibility of witnesses. Further, a prosecutor is allowed to respond to defense
arguments with logical force and vigor. If defense counsel has attacked the credibility of witnesses in dosing, the prose-
cutor may present argument addressing the witnesses’ credibility.

Commonwealth v. Judy, 978 A.2d 1015, 1019-20 (Pa. Super 2009) (internal citations, quotations and brackets omitted). This Court
believes the evidence does support the prosecutor’s theory that Appellant was “grooming” the victims. Appellant initially posed as
a 15 year-old girl from Bethel Park High School in attempt to get the victims to engage with him. Appellant initially spoke to the
victims about non-threatening things, such as golf, as a way to find common ground with the victims. Appellant finally revealed his
true identity after he believed that the conversations may lead to something more believing he had the young boys’ trust, at which
point, Appellant stated “I will suck your cock” to T.S. and asked A.G. to describe his genitals. The facts and evidence presented in
this case support a reasonable inference that Appellant was “grooming” the victims. Notwithstanding the foregoing, the prosecu-
tors statement did not create an “unavoidable effect ... to prejudice the jurors by forming in their minds a fixed bias and hostility
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toward the defendant, thus impeding their ability to weigh the evidence objectively and render a true verdict.” Id.
Appellant’s final issue raised on appeal relates to the Unlawful Contact with a Minor jury instruction provided by this Court.

Specifically, Appellant alleges this Court’s jury instruction was vague and overly broad. This Court initially notes that the jury
instruction given was the standard jury instruction for Unlawful Contact with a Minor. Appellant alleges the instruction was vague
and overly broad because the instruction referred to “unlawful sexual contact.” Counsel for Appellant objected to the instruction
because he alleged the term “unlawful sexual contact” “most of the time” refers to “in-person contact.” Trial Transcript p. 303
(12/5-7/2018). However, the instruction defines contact as “direct” or “indirect” contact “by any means.” Thus, the jury instruc-
tion properly defined and explained the term “contact” thereby curing any confusion the jury may have had with respect to the
type of contact required for Unlawful Contact with a Minor.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Bicket, J.

Commonwealth of Pennsylvania v.
Jordan Johnson

Criminal Appeal—Suppression—VUFA—Vehicle Stop—Automobile Exception

Passenger challenges search of her purse following traffic stop for speeding.

No. CC 2017-10529. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bicket, J.—August 1, 2018.

OPINION
Jordan Johnson, Appellant, was charged with Carrying a Firearm without a License, Carrying a Loaded Weapon, and Disorderly

Conduct following an incident that occurred on July 29, 2017. On or about January 25, 2018, defense counsel for Appellant filed a
Motion to Suppress. On February 26, 2018, a hearing on Appellant’s Motion to Suppress was held before the undersigned. This
Court denied Appellant’s Motion to Suppress and the matter proceeded to a non-jury trial whereby the Appellant was found guilty
of Carrying a Firearm without a License (Count 1) and Carrying a Loaded Weapon (Count 2). Appellant was sentenced to a period
of 12 months of probation for Count 1 and no further penalty for Count 2. On May 8, 2018, Appellant’s Post-Sentencing Motions
were denied by this Court and, on June 7, 2018, Appellant filed a Notice of Appeal. On July 9, 2018, Appellant filed her Concise
Statement of Matters Complained of on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges this Court erred in denying her Motion to Suppress. Specifically, Appellant alleges that the search of

Appellant’s purse was in violation of her rights under the Fourth Amendment of the U.S. Constitution and Article 1, Section 8 of
the Pennsylvania Constitution.

DISCUSSION
The facts presented at the suppression hearing established the following. Trooper James R. Sellers has been a Pennsylvania

State Trooper for approximately three years and, prior to that, he was employed as a local law enforcement officer for approxi-
mately four years. Hrg. Tran. P. 4 (02/26/18). On July 28, 2017, Trooper Sellers was performing speed enforcement on State Route
28 in Allegheny County when he observed a vehicle traveling at 82 m.p.h. in a 55 m.p.h. zone. Id. at 5. Trooper Sellers initiated a
traffic stop of the vehicle. Id. Trooper Sellers then verified that the driver of the vehicle had a valid license. Id. Appellant was seated
in the rear passenger seat of the vehicle. Id. Immediately upon making contact with the vehicle and its occupants, Trooper Sellers
observed a smell of marijuana coming from the vehicle. Id. at 6. Trooper Sellers testified that the front seat passenger, Taalibe
Glover, admitted that they had been smoking in the vehicle shortly before the traffic stop. Id. Additionally, Glover admitting to
having marijuana on his person and provided a small bag of marijuana to Trooper Sellers. Id. at 6. At that time, Trooper Sellers
requested permission from the driver to search the vehicle, and the driver consented. Id. at 6-7. Trooper Sellers testified that had
the driver refused to consent, he would have conducted the search of the vehicle in any event on the basis of probable cause that
there was additional marijuana in the vehicle. Id. at 8. While searching the vehicle, Trooper Sellers observed a black leather purse
in the backseat. Id. at 7. Trooper Sellers observed a black Smith and Wesson 38 Special inside of the purse. Id. Trooper Sellers then
requested dispatch to run the serial number of the gun, which was returned with no record of sale. Id. Trooper Sellers then asked
Appellant if the purse and gun belonged to her to which she conceded they both did. Id. After running Appellant’s information,
Trooper Sellers determined that Appellant did not possess a permit to carry a concealed firearm. Id. Appellant was then arrested
and charges were filed against her. Id.

Appellant appeals this Court’s denial of her Motion to Suppress, which challenged the legality of the search of her purse under
the 4th Amendment to the U.S. Constitution and Article 1, Section 8 of the Pennsylvania Constitution, which prohibit unreasonable
searches and seizures. The standard of review for the denial of a Motion to Suppress is well-settled under Pennsylvania law:

An appellate court’s standard of review in addressing a challenge to the denial of a suppression motion is limited
to determining whether the suppression court’s factual findings are supported by the record and whether the legal
conclusions drawn from those facts are correct. Because the Commonwealth prevailed before the suppression
court, we may consider only the evidence of the Commonwealth and so much of the evidence for the defense as
remains uncontradicted when read in the context of the record as a whole. Where the suppression court’s factual
findings are supported by the record, the appellate court is bound by those findings and may reverse only if the
court’s legal conclusions are erroneous. Where ... the appeal of the determination of the suppression court turns on
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allegations of legal error, the suppression court’s legal conclusions are not binding on an appellate court, whose
duty it is to determine if the suppression court properly applied the law to the facts. Thus, the conclusions of law
of the courts below are subject to plenary review.

Commonwealth v. Jones, 121 A.3d 524, 526-27 (Pa. Super. 2015) (internal citations and quotation marks omitted) (citing
Commonwealth v. Jones, 988 A.2d 649, 654 (2010)).

Appellant alleges that her rights against unreasonable search and seizures were violated when Trooper Sellers searched her
purse without a warrant and that no exception to the warrant requirement applied. The Fourth Amendment to the United States
Constitution provides as follows:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirma-
tion, and particularly describing the place to be searched, and the persons or things to be seized.

U.S. Constitution, Amend. IV. Article I, Section 8 of the Pennsylvania Constitution states:

The people shall be secure in their persons, houses, papers and possessions from unreasonable searches and seizures,
and no warrant to search any place or to seize any person or things shall issue without describing them as nearly as
may be, nor without probable cause, supported by oath or affirmation subscribed to by the affiant.

PA Constitution Art. I, § 8. “As a general rule, for a search to be reasonable under the Fourth Amendment or Article I, Section 8,
police must obtain a warrant, supported by probable cause and issued by an independent judicial officer, prior to conducting the
search. This general rule is subject to only a few delineated exceptions, including the existence of exigent circumstances.”
Commonwealth v. Gary, 625 Pa. 183, 191, 91 A.3d 102, 107 (2014)(internal citations omitted). One exception to the warrant require-
ment is known as the “automobile exception,” which was adopted by the Pennsylvania Supreme Court in Commonwealth v. Gary,
supra. Commonwealth v. Byrd, 185 A.3d 1015, 1023 (2018). As explained by the Superior Court in Byrd,

“In Gary ... the Pennsylvania Supreme Court ... adopt[ed] the federal automobile exception to the warrant require-
ment, which allows police officers to search a motor vehicle when there is probable cause to do so and does not require
any exigency beyond the inherent mobility of a motor vehicle. The prerequisite for a warrantless search of a motor
vehicle is probable cause to search; no exigency beyond the inherent mobility of a motor vehicle is required. The
consistent and firm requirement for probable cause is a strong and sufficient safeguard against illegal searches
of motor vehicles, whose inherent mobility and the endless factual circumstances that such mobility engenders
constitute a per se exigency allowing police officers to make the determination of probable cause in the first
instance in the field.

Id. (internal citations and quotations omitted).
Additionally, the Superior Court held in In re I.M.S., 124 A.3d 311, 316 (Pa. Super. 2015) that when an officer possesses probable

cause to search a vehicle for contraband, the officer may search any container found therein where the contraband could be
concealed. See also Commonwealth v. Runyan, 160 A.3d 831, 837 (Pa. Super. 2017) (same holding). Thus, in the instant case, if
Trooper Sellers possessed probable cause to search the vehicle for marijuana, he would be justified in searching the vehicle absent
a warrant and in searching every compartment or container therein which might contain the contraband. The standard for probable
cause is well established under Pennsylvania law:

Probable cause is made out when the facts and circumstances which are within the knowledge of the officer at
the time of the arrest, and of which he has reasonably trustworthy information, are sufficient to warrant a man
of reasonable caution in the belief that the suspect has committed or is committing a crime. The question we ask is
not whether the officer’s belief was correct or more likely true than false. Rather, we require only a probability, and
not a prima facie showing, of criminal activity. In determining whether probable cause exists, we apply a totality of
the circumstances test.

Com. v. Thompson, 985 A.2d 928, 931 (Pa. 2009)(internal citations and quotations omitted).
This Court finds that Trooper Sellers was justified in conducting the warrantless search of Appellant’s purse under the “auto-

mobile exception”. Specifically, Trooper Sellers testified that upon approaching the vehicle, he immediately smelled an odor of
marijuana. Upon speaking with the occupants, one of the passengers admitted the occupants had been smoking marijuana shortly
before the stop. Additionally, the passenger admitted to having a small amount of marijuana on his person and provided the
marijuana to Trooper Sellers. Appellant alleges the Trooper’s probable cause ceases to exist at this point. This Court disagrees.
Trooper Seller testified there is frequently a “second stash” in cases where drugs are found in a vehicle. Furthermore, to accept
Appellant’s position would allow a person to avoid further vehicle searches by turning over a small amount of drugs and avoid an
officer finding evidence of potentially more serious crimes.

Based upon the aforementioned facts, this Court finds that Trooper Sellers possessed probable cause to search the vehicle (and
thus Appellant’s purse) for marijuana under the “automobile exception”.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Bicket, J.
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Commonwealth of Pennsylvania v.
Lamar Stewart Alston

Criminal Appeal—PCRA—Homicide—Newly Discovered Evidence—Brady

Following an evidentiary hearing, the court concludes that witness’s testimony was not new and could have been obtained
through due diligence of trial counsel.

No. CC 2012-10059. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—August 3, 2018.

OPINION
PROCEDURAL HISTORY
A criminal information was filed at 2012-10059 on August 24, 2012, wherein Defendant, Lamar Stewart Alston, (“Defendant/

Appellant”) was charged with Criminal Homicide; Criminal Attempt (Homicide)(3 Counts); Robbery-Intent to Inflict Serious
Bodily Injury; Criminal Conspiracy; Aggravated Assault; Aggravated Assault -Serious Bodily Injury – Police(2 Counts); Flight to
Avoid Apprehension; Person not to Possess a Firearm; Recklessly Endangering another Person (3 Counts); and Tampering with or
Fabricating Physical Evidence.
Pursuant to a Motion filed by the Commonwealth, this case was joined for Trial with the case of a Co-Defendant at

Commonwealth v. Hope Renee Barfield, No. 2012-10057.
On October 16, 2013, Defendant proceeded to a Non-Jury Trial before this Honorable Court. Defendant was represented by

Angela Carsia, Esquire, and Hope Renee Barfield was represented by Veronica Brestensky, Esquire. At the conclusion of the Trial
on October 21, 2013, this Court adjudged Defendant guilty of the First Degree Murder of Mileek Grissom, guilty of the Attempted
Homicide of Jonathan Tillar; not guilty of the Attempted Homicide of Officers Zygmontowiz and Sisak; guilty of Aggravated
Assault as to Tillar; not guilty of Aggravated Assault as to the two Police Officers; not guilty of Robbery; not guilty of Criminal
Conspiracy; guilty of Flight to Avoid Apprehension; guilty of the three counts of Recklessly Endangering Another Person; and
guilty of Tampering with the Evidence. Non-Jury Trial Transcript (“N.T.”) dated October 16, 2013 through October 21, 2013 at p.p.
568-570.
Co-Defendant Hope Renee Barfield was acquitted of all charges, which were Criminal Homicide; Criminal Solicitation;

Robbery; and Criminal Conspiracy. N.T. at p.p. 570-571. 
On October 22, 2013, the Commonwealth filed a Notice of Intent to Seek Mandatory Sentencing Provisions, specifically the

application of 42 Pa. C.S. § 9712. 
On January 16, 2014, this Court sentenced Defendant as follows: 

1. At Count 1 - First Degree Murder, a Mandatory Life Sentence without Parole.

2. At Count 2 - Attempted Homicide, 10-20 years imprisonment, concurrent with the period of incarceration imposed
at Count 1.

No further penalties as were imposed as to the remaining counts.

On January 17, 2014, Attorney Carsia filed a Motion to Withdraw as Counsel. By Order dated January 22, 2014, this Court
granted the Motion to Withdraw and appointed Scott Coffey, Esquire to represent Defendant in his Appeal.
On February 12, 2014, Defendant filed a Notice of Appeal to the Superior Court of Pennsylvania. By Order dated February 13,

2014, this Court Ordered Defendant to file a Statement of Matters Complained of on Appeal pursuant to Pa. R.A.P. Rule 1925( b).
Appellant filed a Concise Statement of Matters Claimed of on Appeal on April 17, 2014. On July 15, 2014, this Court filed its Opinion
with the Superior Court. The Superior Court affirmed the judgment of sentence on June 1, 2015. The Petition for Allowance of
Appeal to the Supreme Court of Pennsylvania was denied on June 1, 2015.
On August 2, 2016, Defendant filed a Pro Se Motion under the Post-Conviction Relief Act (“PCRA”). On August 9, 2016, this

Court granted Defendant’s IFP status and appointed Brian McDermott, Esquire to represent him with regard to the PCRA Motion.
On September 29, 2017, defense counsel filed both a Motion for Discovery and a Motion for Appointment of an Expert Witness.
Both Motions were granted by this Court on November 9, 2016. After numerous requests for an extension of time were filed and
granted, the Amended PCRA Petition was filed on March 6, 2017. The Commonwealth’s Answer to the Amended PCRA Petition
was filed on April 2017.
On May 8 and 30, 2017, this Court entered Orders granting Defendant’s request for funds to hire an investigator. A Supplement

to the Amended PCRA Petition was filed on May 25, 2017. Eventually, the PCRA Hearing was held on August 21, 2017. This Court
took the matter under advisement and, thereafter, denied the PCRA Petition on August 25, 2017. Defendant filed a timely Notice
of Appeal to the Superior Court of Pennsylvania on September 22, 2017. On September 27, 2017, this Court ordered Defendant to
file a Concise Statement of Errors Complained of on Appeal. After two Motions for Extensions of Time were granted, the Concise
Statement was finally filed on February 2, 2018.

FACTUAL HISTORY
On June 24, 2012, Jonathan Tillar drove down Stratmore Street in the West End of Pittsburgh. N.T. at p. 72. Tillar was driving

his friend Mileek Grissom’s car and Grissom was driving Tillar’s car, because they traded cars that day. N.T. at p.p. 72, 102-103.
Tillar testified that he was trying to kill time that morning while he waited for Grissom to finish his appointment at a nail spa in
Bridgeville. N.T. at p.p. 104-106. He stopped by his friend Nate Watt’s house in the West End. N.T. at p. 106. Tillar saw Rico Alston
on the porch of the house. N.T. at p. 106. “Rico” was the nickname of Defendant’s half brother, Darrell Alston. N.T. at p. 457. Tillar
testified that he knew Rico had been spreading the word around that Tillar was the reason Rico’s home had been targeted by Police.
N.T. at p. 107. A man and woman who Tillar identified as Defendant and Hope Renee Barfield were also on the porch of the house.
N.T. at p.p. 73, 75 & 107.
When Tillar walked up the steps, Defendant, Rico and Hope told him Nate wasn’t there. N.T. at p. 108. Tillar asked to talk

to Rico about the accusations he had been making against him. N.T. at p. 108. Defendant and Hope Barfield walked away during
the ensuing conversation. N.T. at p. 110. Tillar and Rico argued. N.T. at p. 109. At some point, Defendant and Hope Barfield
returned. N.T. at p. 113. Barfield walked up behind Tillar and put him in a bear hug, although Tillar was able to break free.
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N.T. at p. 113. He told the Police that Hope also punched him in the face. N.T. at p. 113. Tillar punched the Defendant, who
pulled a gun on him. N.T. at p.p. 113-114, & 193. Tillar believed that he was being confronted for his role in the raid of Rico’s
house. N.T. at p. 76 & 116. In a statement to Police, Barfield confirmed that she accused Tillar of snitching on Rico to the Police.
N.T. at p.p. 448-449.
While Defendant held Tillar at gunpoint, Barfield opened the door of the car, and took the car keys, some money and some

marijuana that Tillar had in the car. N.T. at p. 79. Barfield tossed the keys to a friend of Tillar’s who was waiting in the car and
said, “its got nothing to do with you.” N.T. at p.p. 79 & 116. Tillar pretended to call 911 to report the incident. N.T. at p. p. 80 & 117.
Once Tillar pretended to make the call, Defendant and Barfield walked away. N.T. at p. 120.
Tillar became concerned that it wasn’t safe at his house. N.T. at p. 122. He believed that Defendant and Barfield knew where

he lived. N.T. at p. 80.
Tillar and his friend drove to Tillar’s house where Tillar told the mother of his children, to get the children and herself ready

and leave the house. N.T. at p.p. 79-81. At that point, Nate Watts drove up to Tillar’s house and began yelling at him, telling him not
to go back to his house where he lived with his grandmother. N.T. at p.p. 82 & 124.
After Nate Watts left, Defendant’s brother Rico pulled up. N.T. at p. 83. He tried to tell Tillar that he had nothing to do with the

confrontation involving Tillar, Defendant and Barfield earlier that day. N.T. at p.p. 83 & 126-127. Tillar and Rico then got into a fist
fight which was broken up by Mileek Grissom. N.T. at p. 84. Tillar testified that he had called Grissom after leaving Nate’s house
to tell him that he had just been robbed. N.T. at p. 128. As Grissom was trying to stop the fight, Defendant and Barfield drove up
and got out of their vehicle. N.T. at p.p. 85 & 147.
Robert Provident, a City of Pittsburgh Homicide Investigator, interviewed Co-Defendant, Hope Barfield on July 15, 2012. N.T.

at p.p. 443 & 446. At the Trial, Homicide Investigator, Robert Provident testified regarding Co-Defendant Barfield’s interview. N.T.
at p.p. 446 through 451. Barfield stated that Rico Alston had called her and said that he was fighting with Tillar. N.T. at p. 449. Tillar
testified that he heard Barfield shouting “shoot him”, “get him”, “shoot them”, “take care of it”, and/or “go handle that”. N.T. at
p.p. 88 & 137. Tillar asserted that Barfield was ordering Defendant to go after Tillar and Mileek, or whoever was there. N.T. at p.p.
138-139. Defendant began shooting. N.T. at p. 85. Barfield later told Police that Defendant, “was the one firing a gun”. N.T. at p.
451. Tillar testified that Defendant pointed the gun at him before Tillar ducked behind a wall. N.T. at p.p. 88, 140 & 145. Tillar
testified he then saw Defendant aiming and firing at Grissom. N.T. at p. p. 88 & 145. Tillar testified that Grissom had been stand-
ing right behind him before the shooting began. N.T. at p. 143. 
Tillar managed to evade getting shot. N.T. at p.p. 85 & 88. However, he heard Grissom say “I’m hit”. N.T. at p. 89. He tried to

get Grissom into his car but he could not. N.T. at p. 89. The Police and ambulances arrived shortly thereafter and Grissom was
transported to the hospital. N.T. at p.p. 90-91. Grissom was pronounced dead at the hospital. N.T. at p. 92.

FACTUAL SUMMARY OF THE PCRA HEARING
The PCRA Hearing commenced on August 21, 2017. The Commonwealth was represented by ADA Emily Grawe and the

Defendant was represented by Brian McDermott, Esquire. 
The defense called Hope Renee Barfield as its first witness. Ms. Barfield testified that she is familiar with Lamar Alston and

she identified him as being present in the courtroom. PCRA Hearing Transcript, (HT”), dated August 21, 2017, at p. 7, l. 25 through
p. 8, l. 8. In the summer of 2012, Ms. Barfield spoke to the detectives and told them she received a phone call saying Rico (real
name Darnell Mar/Defendant’s brother) had been attacked. HT at p. 9, l. 6-15 and p. 10, l. 16-18. At that point, she went to Jonathan
Tillar’s house, where she observed Rico’s face was bleeding. Id. at p. 10, l. 19 through p. 11, l. 2. Rico was standing next to Tillar
and Kemp and the fight was already over. Id. at p. 11, l. 3-15. When she exited her vehicle, she observed the victim, Mileek, as
being up toward the graveyard just past Tillar’s house. Id. at p. 11, l. 17-24.
According to Ms. Barfield, the Defendant, Lamar Alston was talking to Tillar and said, “You all just jumped my brother.” Id. at

p. 13, l. 2-7. That’s when she noticed Rico looking up the street and started screaming, “No.” This act made Ms. Barfield look up
the street and saw Mileek pull out his gun and start shooting. Id. at p. 13, l. 9-13. Ms. Barfield indicated she was interviewed by
the detectives and told them on more than one occasion that Mileek pulled out a gun and started shooting. Id. at p. 13, l. 20-22. She
stated the detectives were looking for her and she was later arrested and charged as a co-defendant with Mr. Alston. Id. at p. 14, l.
1-6. She left the scene of Jonathan Tillar’s home with Franchesca (Frankie) Reyes and Nate Watts. Id. at p. 15, l. 15-22. She told
the detectives that Nate Watts, Rico and Frankie were present during the entire incident. Id. at p. 20, l. 9-25 through p. 21, l. 1. Ms.
Barfield testified that she has known Defendant Alston her entire life, he was like her best friend, no romantic relationship, but
more like a brother. Id. at p. 22, l. 2-10.
On cross-examination, Ms. Barfield admitted she was acquitted at the end of her joint non-jury trial in October of 2013. Id. at

p. 22, l. 18-21. Ms. Barfield indicated that Mileek’s gun looked like a black 9mm Ruger. Id. at p. 24, l. 17-25. She testified as to the
earlier argument on Elmont Street: she called Tillar a rat; they got into an altercation; and she took his keys and gave them to Corey
Kemp. Id. at p. 25, l. 4-12. Ms. Barfield denied robbing Tillar. Id. at p. 25, l. 11-12. Defendant Alston was coming down the street
when this initial altercation took place. Id. at p. 25, l. 13-17. She stated they next went to Tillar’s house because she got a call from
Rico saying he got jumped. Id. at p. 25, l. 23-25. After she arrived at Tillar’s house, she stated that when she saw Mileek go like
this, it was time for her and Rico to make their exit, as this had nothing to do with them. Id. at p. 26, l. 10-13. When questioned that
she first said she didn’t see anything because she was running, but later said she saw them both pull guns and saw Mileek shoot-
ing, she replied, “I seen somebody pull out a gun. Now it’s time for me to make my exit with my little cousin. We have to go now.”
Id. at p. 26, l. 14-22. Ms. Barfield admitted, reluctantly, that from sitting through the trial that the casings found at the scene all
matched the gun that Defendant Alston fled with. Id. at p. 28, l. 3-18. Finally, she admitted she was aware that Jonathan Tillar died
in December of 2016 from an overdose. Id. at p. 28, l. 21-23.
The defense called its next witness, Franchesca Reyes. Ms. Reyes recalled being in the area of Noblestown Road on June 24,

2012. Id. at p. 30, l. 10-12. When she arrived on Noblestown Road with Nate Watts and their daughter, Jon Tillar and his girlfriend
were present. Id. at p. 30, l. 19-24. We were there because Jon Tillar was at 10 Elmont Street, which is Nate’s grandmother’s house
and the grandmother told them that Tillar was making threats to shoot her house. Id. at p. 31, l. 7-16. Ms. Reyes and Nate then went
to Tillar’s house and Nate got out of the vehicle to ask Tillar what was going on. Id. at p. 32, l. 6-18. Tillar was hyped up and the
two men began to argue. Id. at p. 32, l. 19-23. They left Tillar and returned a second time to pick up Darrell (Rico), who was bleed-
ing from his mouth. Id. at p. 33, l. 8-18. Ms. Reyes did not get out of the vehicle, she saw Tillar standing near Darrell and then
Defendant Alston drove up and got out of his vehicle because he saw that his brother was bleeding. Id. at p. 33, l. 19 through p. 34,
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l. 1. When Defendant got out of the car, Ms. Reyes saw Mileek pull out a firearm and started shooting and Defendant shot back. Id.
at p. 34, l. 14 through p. 35, l. 7. Ms. Reyes indicated Mileek pulled out the firearm with his right arm and she observed that the
gun was black. Id. at p. 35, l. 12-19.
She heard approximately two shots fired before Defendant even fired off one and she heard a total of 5-6 shots. Id. at p. 36, l.

5-9. She then left the scene with Nate driving, her daughter and Darrell were also in the vehicle as they had to take Darrell to the
hospital. Id. at p. 36, l. 10-21. It was her understanding that Darrell was hit in the face with a gun by Tillar. Id. at p. 39, l.1-2. Ms.
Reyes stated she informed the police that she had information on the shooting on Noblestown Road, but the police never got back
in terms of contacting her. Id. at p. 38, l. 12-18. According to Ms. Reyes, Defendant Alston was friends with Nate Watts and since
she was living with Nate at that time in his grandmother’s house, she would hang out with the Defendant, Darrell and Hope. Id. at
p. 39, l. 13-17.
Darrell Mar (Rico) was called as a witness on behalf of his brother, Defendant Alston. Rico was present during the altercation

outside 10 Elmont Street on June 24, 2012. Id. at p. 48, l. 15-18. At some point after the altercation, he went to Tillar’s home and
when he exited the car, he turned to grab his glasses, and when he turned back around, he was struck on the right side of his mouth
with a pistol. Id. at p. 49, l. 5-10. Rico testified that he was struck by Tillar, nickname Sosa. Id. at p. 49, l. 11-17. He fell to the ground,
got back up and started fighting with Tillar and Mileek came and broke up the fight. Id. at p. 50, l. 18-23. When the fight broke up,
Rico and Tillar were arguing back and forth and Rico stated, “I’m just down here basically just to make peace or whatever,” and
he looked over and saw his brother and Hope had arrived. Id. at p. 51, l. 7-12. Rico’s brother and Hope walked up to him and asked
if he was okay and the next thing he knew was he looked up and saw Mileek pulling a gun out. Id. at p. 53, l. 14-16. Once Rico saw
Mileek fire the gun he ran down hill where he saw Frankie (Franchesca) standing by the car and he jumped inside. Id. at p. 53, l.
18-23. Rico went to the hospital about one hour after the altercation, and the right side of his lip was split open. Id. at p. 54, l. 1-5.
Rico said he was absolutely not contacted by police regarding this case. Id. at p. 55, l. 15-17. Rico testified that Tillar and Mileek
were tight, like best friends. Id. at p. 58, l. 18-21.
On cross-examination, Rico admitted he never called the police to tell them his brother was acting in self-defense nor did he

call his brother’s attorney, he reached out to nobody. Id. at p. 62, l. 11-19. Rico denied calling his brother, Ms. Barfield or Ms. Reyes
to come to Tillar’s home that day. Id. at p. 64, l. 5-19.
The Defendant called Angela Carsia, Esquire to the stand. Ms. Carsia represented Defendant Alston on the incident that

occurred on June 24, 2012, and she was appointed by the court to represent him in October of the same year. Id. at p. 67, l. 11-20.
She filed a motion to hire an investigator and it was granted by this court. Id. at p. 67, l. 23 through p. 68, l. 2. Marshall Globicki
was the investigator for Defendant Alston, as well as for co-defendant, Hope Barfield. Id. at p. 68, l. 3-6. Mr. Globicki spoke to Nate
Watts grandmother, the owner of the house on 10 Elmont Street where the first incident occurred, but she was not willing to
testify. Id. at p. 68, l. 9 through p. 69, l. 5. Ms. Carsia asked the investigator to try to find Nate Watts and Darrell Mar (Rico), but
he was unable to contact either of them even though he made numerous attempts. Id. at p. 69, l. 6-23. She never received a phone
call from anyone saying they had information on this case and she certainly never spoke to a person identified as Franchesca
Reyes. Id. at p. 70, l. 13 through p. 71, l. 9. According to Ms. Carsia, if she received any calls, she would write them down if the
person identifies themselves, or if she got messages related to the case, she always put them in the file. She stated she did not have
any message from a Franchesca Reyes. Id. at p. 70, l. 24 through p. 71, l. 3. The Court the questioned Ms. Carsia whether she had
a file to which she replied, she turned most of the discovery to appellate counsel but she maintained her personal notes. Id. at p.
71, l. 21 through p. 72, l. 6. The Court then requested that she have someone from her office bring her the notes and she indicated
she will do that. Id. at p. 72, l. 19-24.
On cross-examination, Ms. Carsia recalled making the argument that the victim (Mileek) had an object in his hand in an attempt

to imply that it was a gun. Id. at p. 73, l. 11-18. She also agreed that she argued imperfect self-defense to the judge. Id. at p. 73, l.
19-21. Finally, she stated she probably focused on things she believed the Commonwealth failed to follow up on, or investigatory
deficiency with regard to the absence of certain witnesses. Id. at p. 22 through p. 74, l. 3. Finally, Ms. Carsia testified when it came
time for the trial, her investigator was unable to locate any of the witnesses and, in addition, the Commonwealth with its vast
resources, did not provide these missing witnesses. Id. at p. 74, l. 6-16.
Ms. Carsia resumed the witness stand after receiving her notes regarding this case. The Court asked Ms. Carsia if she was able

to obtain her file and review her notes and she responded in the affirmative to both questions. Id. at p. 118, l. 1-5. The Court then
asked whether her notes gave any indication that the victim had a gun and she answered, “Yes, those do indicate that he had a gun.”
Id. at p. 118, l. 6-9. Ms. Carsia testified her notes reflect that she was proceeding on the proposition that the victim may have had
a gun. Id. at p. 118, l. 10-13.
Detective Robert Provident was called as a witness on behalf of the Commonwealth. He has been a City of Pittsburgh police

officer for the past 30 years: 18 years he worked in the Narcotics and Vice Unit; and the last 12 years he has been assigned to the
Homicide Unit. Id. at p. 89, l. 1-3. Detective Provident was involved in the investigation of the shooting that happened at 609
Noblestown Road on June 24, 2012. Id. at p. 89, l. 4-7. He testified there was not a lot of physical evidence in this case: there were
three 9mm Hornady casings recovered in front of the 609 address; there were two vehicles struck by bullets, a Chevy and a Nissan;
there was a blood smear on the passenger’s side door of the Nissan; some dried blood on the concrete sidewalk; and possibly a par-
tial bullet fragment. Id. at p. 89, l. 15-25. Both vehicles were parked in front of the residence, facing west. Id. at p. 90, l. 1-7.
Detective Provident testified there was no evidence that there were multiple shooters, and the police presence on the scene was

a quick 1-2 minute response. Id. at p. 90, l. 18-22. A gun was recovered that was discarded by Defendant Alston as Alston ran into
an adjacent business. Id at p. 90, l. 24 through p. 91, l. 11. According to Detective Provident, the three casings matched the firearm
that was used in this case, a Kel-Tec 9mm. Id. at p. 92, l. 20-25.
Detective Provident was involved with interviewing witnesses and none of them reported that there was more than one

shooter. Id. at p. 93, l. 1-5. He agreed with the Commonwealth that Jonathan Tillar was a key witness in this case and that he is
now deceased, as of December 2016. Id. at p. 93, l. 18-24. Detective Provident stated when he interviewed Ms. Barfield the first
time, she did not tell him the victim had a gun. Id. at p. 94, l. 25 through p. 95, l. 2. When he re-interviewed Ms. Barfield, she said
she saw that the victim had a gun and he fired first. Id. at p. 95, l. 8-11. Detective Provident attempted to locate Darrell Mar and
Nate Watts, who was difficult to find, but he never heard of Ms. Reyes until this PCRA proceeding. Id. at p. 95, l. 12-23. He stated
that Ms. Reyes never spoke to anyone in law enforcement at the preliminary hearing. Id. at p. 95, l. 24 through p. 96, l. 1-5. Finally,
Detective Provident testified that the bullet found in the victim was tested and it matched the firearm that was recovered that date,
the Kel-Tech 9mm. Id. at p. 116, l. 10 through p. 117, l. 2. 
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After hearing closing arguments, on August 24, 2017, this Court dismissed the Defendant’s PCRA Petition. A timely appeal was
filed to the Superior Court of Pennsylvania.

STATEMENT OF ERRORS ON APPEAL
Defendant’s Concise Statement lists the following issue for Appellate Review:

1. The trial court erred when it denied the request for a new trial in Petitioner’s Amended PCRA Petition based
solely on newly discovered evidence by Hope Barfield, Franchesca Reyes, and Darrell Mar;

2. The trial court erred when it denied the request for a new trial in Petitioner’s Amended PCRA Petition based on
Brady violations; and

3. The trial court erred when it denied the request for a new trial in Petitioner’s Amended PCRA Petition based on the
totality of the circumstances surrounding the newly discovered evidence and Brady violations.

DISCUSSION

I
The Defendant’s first three errors complained of on appeal allege the trial court erred when it denied the request for a new

trial based on the after discovered evidence by Hope Barfield, Franchesca Reyes and Darrell Mar. These claims lack merit and
must fail.
The Pennsylvania Supreme Court set forth its well-settled standard of review: “In reviewing a denial of PCRA relief, we exam-

ine whether the PCRA court’s determination is supported by the record and free of legal error.” Commonwealth v. Fears, 86 A.3d
795, 803 (Pa. 2014). “The scope of review is limited to the findings of the PCRA court and the evidence of record, viewed in the
light most favorable to the prevailing party at the trial level.” Commonwealth v. Spotz, 84 A.3d 294, 311 (Pa. 2014). “It is well-
settled that a PCRA court’s credibility determinations are binding upon an appellate court so long as they are supported by the
record.” Commonwealth v. Robinson, 82 A.3d 998, 1013 (Pa. 2013). However, a PCRA court’s legal conclusions are reviewed de
novo. Commonwealth v. Riggs, 84 A.3d 1080, 1084 (Pa. Super. 2014).
The Pennsylvania Supreme Court has consistently articulated the following four-prong test to determine whether a defendant

is entitled to a new trial on the basis of after-discovered evidence.

The evidence: (1) could not have been obtained prior to trial by exercising reasonable diligence; (2) is not merely
corroborative or cumulative; (3) will not be used solely to impeach a witness’s credibility; and (4) would likely result
in a different verdict.

Commonwealth v. Castro, 93 A.3d 818, 821 n. 7 (Pa. 2014).

In the context of after-discovered evidence claims, our appellate courts have defined the “reasonable diligence” duty of a defen-
dant in the following manner:

To obtain a new trial based on after-discovered evidence, the petitioner must explain why he could not have produced
the evidence in question at or before trial by the exercise of reasonable diligence. A defendant may unearth informa-
tion that the party with the burden of proof is not required to uncover, so long as such diligence in investigation does
not exceed what is reasonably expected. Thus, a defendant has a duty to bring forth any relevant evidence in his
behalf. A defendant cannot claim he has discovered new evidence simply because he had not been expressly told of
that evidence. Likewise, a defendant who fails to question or investigate an obvious, available source of information,
cannot later claim evidence from that source constitutes newly discovered evidence. The concept of reasonable
diligence is particularly relevant where the defendant fails to investigate or question a potential witness with
whom he has a close, amicable relationship.

Commonwealth v. Padillas, 997 A.2d 356, 363-364 (Pa. Super. 2010), appeal denied, 14 A.3d 286 (Pa. 2010) (citations omitted).

1. Hope Barfield
In this case, Hope Barfield testified at the PCRA hearing that the victim had a firearm and shot first. She implied that she told

detectives that the victim had a firearm and shot at defendant first, but the detectives did not include that in their report. Defendant
has failed to establish that Ms. Barfield’s testimony would compel a different result.
Ms. Barfield admitted she was acquitted at the end of her joint non-jury trial in October of 2013. Id. at p. 22, l. 18-21. Ms.

Barfield indicated that Mileek’s gun looked like a black 9mm Ruger. Id. at p. 24, l. 17-25. She testified as to the earlier argument
on Elmont Street: she called Tillar a rat; they got into an altercation; and she took his keys and gave them to Corey Kemp. Id. at p.
25, l. 4-12. Ms. Barfield denied robbing Tillar. Id. at p. 25, l. 11-12. Defendant Alston was coming down the street when this initial
altercation took place. Id. at p. 25, l. 13-17. She stated they next went to Tillar’s house because she got a call from Rico saying he
got jumped. Id. at p. 25, l. 23-25. After she arrived at Tillar’s house, she stated that when she saw Mileek go like this, it was time
for her and Rico to make their exit, as this had nothing to do with them. Id. at p. 26, l. 10-13. When questioned that she first said
she didn’t see anything because she was running, but later said she saw them both pull guns and saw Mileek shooting, she replied,
“I seen somebody pull out a gun. Now it’s time for me to make my exit with my little cousin. We have to go now.” Id. at p. 26, l.
14-22. Ms. Barfield admitted, reluctantly, that from sitting through the trial that the casings found at the scene all matched the gun
that Defendant Alston fled with. Id. at p. 28, l. 3-18. Finally, she admitted she was aware that Jonathan Tillar died in December of
2016 from an overdose. Id. at p. 28, l. 21-23.
This court has concluded that Ms. Barfield did not present as a credible witness. Ms. Barfield was, and may still be, Defendant’s

girlfriend. She arrived with him at the murder scene, so there is an inherent bias to her testimony. While Defendant correctly
claims Ms. Barfield was an unavailable witness at trial, he has not explained why it took him so long to bring her testimony
forward. Ms. Barfield’s fifth amendment privilege ended on October 21, 2013, when she was aquitted of all charges related to this
shooting. However, Ms. Barfield never came forward and Defendant never attempted to present her testimony until he filed his
Amended PCRA petition on March 6, 2017, almost four years later.
In addition, Ms. Barfield was interviewed by police on July 15, 2012, and Detective Provident testified to the content of that

interview at trial. Non-Jury Trial Transcript, “NT”, dated October 16-21, 2013, at pp. 446-458. When detectives contacted
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Ms. Barfield to schedule an interview, she falsely stated that her car would not start and attempted to avoid meeting them. NT at
pp. 446-47. Thereafter, she told the detectives that she saw Defendant had something in his right pocket and Grissom (victim) with
an object in his hand, but she had started running down Noblestown Road when she heard approximately five gunshots so she did-
n’t see anything. NT at p. 450. Once the detectives confronted her with “what had happened”, she admitted that she “did know that
Lamar was the one firing the gun” and although she alluded that the victim had something in his hand…” she said she didn’t see
what that was.” NT at p. 451.
In an attempt to explain away the discrepancies between Ms. Barfield’s statement to the police and her new testimony at the

PCRA hearing, Defendant accuses the homicide detectives and the Commonwealth of withholding this portion of her statement
from the defense and then lying about it at trial. However, Defendant has failed to present any evidence of police corruption or
prosecutorial misconduct to support his accusations.
Finally, as pertains to Ms. Barfield, the evidence presented at trial overwhelmingly supports her original statement to the detec-

tives, that Defendant was “the one firing the gun”. NT at p. 451. As previously stated, the ballistic evidence does not support
Defendant’s theory that there was more than one shooter. Defendant’s behavior immediately after the shooting does not support
that he was acting in self-defense. Testimony elicited at trial establishes: the Defendant fled the scene of the shooting; changed
clothing; and abandoned his weapon in order to conceal his identity and allude law enforcement. 

2. Nate Watts
With regard to Nate Watts, trial counsel for the Defendant, Ms. Carsia, had an investigator appointed who made numerous

unsuccessful attempts to locate Nate Watts. Mr. Watts was scheduled to appear at the PCRA hearing but failed to show. As such,
there can be no claim of newly-discovered evidence by Nate Watts.

3. Franchesca Reyes
Franchesca Reyes testimony at the PCRA hearing fails the due diligence prong of the four part test for after-discovered

evidence. Defendant claims that her testimony could not have been obtained prior to the end of the trial because the
Commonwealth did not interview her or make her a part of the investigation. As previously mentioned, under Pennsylvania
case law, the fact that the Commonwealth did not present Ms. Reyes testimony at trial has no bearing on Defendant’s ability
to call her as his own witness at trial. Defendant had a private investigator appointed to his case and he was already aware
that Mr. Watts was present at the time of the shooting; that Defendant was familiar with Mr. Watts and would hang out with
him; and he knew Mr. Watts had a girlfriend named Franchesca Reyes. At a minimum, Defendant knew or should have known
of Ms. Reyes existence as a potential witness at the time of trial. Since the Defendant has failed to meet his burden to
establish that her testimony could not have been obtained at or prior to trial through reasonable diligence, this claim
should be dismissed.
According to Ms. Reyes testimony at the PCRA hearing, when she arrived with Mr. Watts at Tillar’s residence, she saw Tillar

standing near Darrell and then Defendant Alston drove up and got out of his vehicle because he saw that his brother was bleed-
ing. HT at p. 33, l. 19 through p. 34, l. 1. When Defendant got out of the car, Ms. Reyes saw Mileek pull out a firearm and started
shooting and Defendant shot back. Id. at p. 34, l. 14 through p. 35, l. 7. Ms. Reyes indicated Mileek pulled out the firearm with his
right arm and she observed that the gun was black. Id. at p. 35, l. 12-19.
At the PCRA hearing, Ms. Reyes testified she heard approximately two shots fired before Defendant even fired off one and she

heard a total of 5-6 shots. Id. at p. 36, l. 5-9. She then left the scene with Nate driving, her daughter and Darrell were also in the
vehicle as they had to take Darrell to the hospital. Id. at p. 36, l. 10-21. It was her understanding that Darrell was hit in the face
with a gun by Tillar. Id. at p. 39, l.1-2. Ms. Reyes stated she informed the police that she had information on the shooting on
Noblestown Road, but the police never got back in terms of contacting her. Id. at p. 38, l. 12-18. According to Ms. Reyes, Defendant
Alston was friends with Nate Watts and since she was living with Nate at that time in his grandmother’s house, she would hang out
with the Defendant, Darrell and Hope. Id. at p. 39, l. 13-17.
Detective Provident testified at the PCRA hearing that he attempted to locate Darrell Mar and Nate Watts, who was difficult to

find, but he never heard of Ms. Reye’s until this PCRA proceeding. Id. at p. 95, l. 12-23. He stated that Ms. Reyes never spoke to
anyone in law enforcement or at the preliminary hearing. Id. at p. 95, l. 24.
Finally, Defendant has failed to establish how Ms. Reyes testimony would compel a different result. As previously discussed,

her testimony would be cumulative and inapposite to the physical evidence admitted at trial. There is no evidence to support
Defendant’s theory that the victim had a gun and shot first. As such, this claim should also be dismissed.

4. Darrell Mar
The final witness at the PCRA hearing was Darrell Mar, the Defendant’s brother. His testimony also fails the due diligence

prong for after-discovered evidence and fails to establish how it would compel a different outcome. His testimony, as Defendant’s
brother, is highly biased and not believable.
On cross-examination, Rico (Darrell Mar) admitted he never called the police to tell them his brother was acting in self-defense

nor did he call his brother’s attorney, he reached out to nobody. Id. at p. 62, l. 11-19. Rico denied calling his brother, Ms. Barfield
or Ms. Reyes to come to Tillar’s home that day. Id. at p. 64, l. 5-19.
Based on all the reasons set forth as to why Defendant is not entitled to relief on the testimony of Ms. Barfield and Ms. Reyes,

the claim for relief based upon the testimony of Mr. Mar should also be dismissed.

II
The Defendant’s final two errors complained of on appeal state the trial court erred when it denied Defendant’s request for a

new trial in Defendant’s Amended PCRA petition based on Brady violations and the totality of the circumstances surrounding the
newly discovered evidence. These claims are meritless.

With respect to whether Brady v. Maryland, 373 U.S. 83 (1963), applies to a particular factual scenario, the standard of review
is de novo, as it is a question of law. 

Under Brady, the prosecution’s failure to divulge exculpatory evidence is a violation of a defendant’s Fourteenth
Amendment due process rights. [T]o establish a Brady violation, a defendant is required to demonstrate that
exculpatory or impeaching evidence, favorable to the defense, was suppressed by the prosecution, to the prejudice
of the defendant.
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The burden of proof is on the defendant to demonstrate that the Commonwealth withheld or suppressed evidence….
Similarly, this Court has limited the prosecution’s disclosure duty such that it does not provide a general right of
discovery to defendants…

As to Brady claims advanced under the PCRA, a defendant must demonstrate that the alleged Brady violation so
undermined the truth-determining process that no reliable adjudication of guilt or innocence could have taken place.
The Commonwealth notes that the United States Supreme Court has held that [t]he mere possibility that an item of
undisclosed information might have helped the defense, or might have affected the outcome of the trial, does not
establish materiality in the constitutional sense.

Commonwealth v. Cam Ly, 980 A.2d 61, 75-76 (Pa. 2009) (citations and quotations omitted).

Omitted evidence must be evaluated in the context of the entire record. “If there is no reasonable doubt about guilt whether or
not the additional evidence is considered, there is no justification for a new trial.” Commonwealth v. Copenhefer, 719 A.2d 242, 259
(Pa. 1998). The government cannot violate Brady by failing to turn over nonexistent evidence. Strube v. United States, 206 F. Supp.
677, 688 (E.D. Pa. 2002).
Instantly, the Commonwealth provided the defense with the supplemental report generated as a result of Ms. Barfield’s inter-

view with police through the proper pre-trial discovery process. The Commonwealth has averred that it does not have any other
reports or notes regarding that interview and Defendant has failed to prove that any additional reports exist.
Finally, the Commonwealth has pleaded that it does not have a report to produce regarding an alleged interview with

Franchesca Reyes and Defendant has failed to support his argument that one exists with any credible evidence. Defendant has
failed to establish that the Commonwealth withheld any discovery from him at any stage of the process. The Commonwealth did
not have an affirmative duty to turn over nonexistent records prior to trial.
Regardless, nothing the Defendant has alleged undermines this court’s confidence in the verdict, given the entire record, and,

specifically, that there was only one shooter at the scene of the crime.

CONCLUSION
Based on the foregoing, the denial of the Amended PCRA Petition by this Court should be AFFIRMED.

BY THE COURT:
/s/Ignelzi, J.

Date: August 3, 2018

Commonwealth of Pennsylvania v.
Tyniecia Bivins

Criminal Appeal—Sentencing (Discretionary Aspects)—Probation Violation—Standard Range—No Substantial Question—
Restitution

Defendant who had not complied with making restitution payments and failed to complete drug and alcohol classes
is given a state sentence.

No. CC 2010-7609, 2015-4177. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—August 22, 2018.

OPINION
This is a direct appeal from the judgment of sentence entered on April 20, 2018, following a probation violation hearing held

that day. After finding that the Defendant was in violation of the terms of her probation, the court revoked the Defendant’s proba-
tion at the above-captioned cases and re-sentenced her to a period of three and a half (3 1/2) to seven (7) years of incarceration at
Count One (1) of CC# 2015-4177. No further penalty was imposed at Counts Two (2) through Eleven (11) of that information. The
Defendant also was re-sentenced at CC# 2010-7609 to a period of three and a half (3 1/2) to seven (7) years of incarceration, which
was ordered to run concurrently with the sentence imposed at CC# 2015-4177. The Defendant was found to be ARRI Eligible at
each case number. The Defendant received 85 days of credit for time served at CC# 2015-4177, and 19 days of credit for time
served at CC# 2010-7609. The Defendant’s aggregate sentence of 3 1/2 to 7 years of incarceration was ordered to run concurrently
with the Defendant’s aggregate sentence of seven (7) to fourteen (14) years of incarceration imposed by the Honorable Lester G.
Nauhaus on November 16, 2017 following a probation violation hearing at CC# 2005-8439.
A timely post-sentence motion seeking a modification of the Defendant’s sentence was filed on April 30, 2018. On May 17, 2018,

the court denied the post-sentence motion.1 A timely Notice of Appeal was filed on May 21, 2018. The Defendant was directed to
file a Concise Statement of Errors Complained of on Appeal (“Concise Statement”) pursuant to Pa.R.A.P. 1925(b) by June 21, 2018.
On June 22, 2018, Counsel filed the Concise Statement2, raising only one (1) issue for review. Specifically, the Defendant

alleges that:

a. In revoking and re-sentencing Ms. Bivins to an aggregate sentence of three and a half (3 1/2) years to seven (7) years
of incarceration, the trial court abused its sentencing discretion because it failed to consider relevant sentencing
criteria, including the protection of the public, the gravity of the underlying offenses and violation, and the character,
personal history, and rehabilitative needs of defendant, as required by 42 Pa.C.S.A. § 9721 (b). Specifically,

i. None of the crimes that defendant pled guilty to involve physical harm. Counsel concedes the crimes committed
are wrong, but the harm to UPMC and the state are less than it would have been to individuals;

ii. Defendant suffers from mental illnesses;
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iii. Defendant was willing to abide by the service plan provided by Justice Related Services;

iv. Defendant was an active participant in outpatient psychiatric treatment;

v. Defendant’s ability to pay is limited due to her mental illnesses;

vi. Defendant’s ability to pay and how much she could afford in payments was not evaluated; and

vii. The violations were technical.

(Concise Statement, pp. 2-3).

The Defendant’s allegation of error on appeal is without merit. The court respectfully requests that the Defendant’s sentence
be upheld for the reasons that follow.

I. DISCUSSION

This court did not abuse its discretion when it imposed an aggregate sentence of three and a half (3 1/2) to seven (7)
years of imprisonment for the Defendant’s probation violations.

The imposition of sentence following the revocation of probation “is vested within the sound discretion of the trial court, which,
absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa. Super. 1996).
An abuse of discretion is more than an error in judgment; a sentencing court has not abused its discretion “unless the record
discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”
Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). “In determining whether a sentence is manifestly excessive, the appellate
court must give great weight to the sentencing court’s discretion.” Mouzon, supra, at 1128. This deferential standard of review
acknowledges that the sentencing court is “in the best position to view the defendant’s character, displays of remorse, defiance,
indifference, and the overall effect and nature of the crime.” Commonwealth v. Allen, 24 A.3d 1058, 1065 (Pa. Super. 2011) (inter-
nal citations omitted).
The Defendant’s sentencing argument seeks to challenge the discretionary aspects of sentencing. The court notes that

“[t]he right to appeal a discretionary aspect of sentence is not absolute.” Commonwealth v. Martin, 727 A.2d 1136, 1143 (Pa.
Super. 1999). A defendant “challenging the discretionary aspects of [the] sentence must invoke [appellate] jurisdiction by satis-
fying a four-part test.” Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In applying the four-part test, the appellate
court analyzes

(1) whether appellant has filed a timely notice of appeal, see Pa.A.A.P. 902 and 903; (2) whether the issue was prop-
erly preserved at sentencing or in a motion to reconsider and modify sentence, see Pa.R.Crim.P. [708]; (3) whether
appellant’s brief has a fatal defect, Pa.A.A.P. 2119(f); and (4) whether there is a substantial question that the sentence
appealed from is not appropriate under the Sentencing Code, 42 Pa. C. S. A § 9781 (b).

Id. at 170. “The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court]
will grant the appeal only when the appellant advances a colorable argument that the sentencing judge’s actions were either:
(1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commonwealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015).
In challenging her revocation sentence, the Defendant essentially claims that this court did not adequately consider certain

mitigating factors. Our courts have “held on numerous occasions that a claim of inadequate consideration of [mitigating] factors
does not raise a substantial question for [] review.” Haynes, supra, at 807; Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa.
Super. 2014). This court respectfully requests that the reviewing court find that the Defendant has failed to raise a substantial
question for review of her sentence. The Defendant’s standard range sentences were consistent with the sentencing provisions of
the Sentencing Code, and they did not conflict with the fundamental norms that underlie the sentencing process. However, should
the reviewing court conclude that there exists a substantial question as to the appropriateness of .the sentence, the aggregate
sentence imposed was justified by the totality of the Circumstances in this case.
At the time of her original sentencing, the Defendant faced a recommended guideline range that called for several months of

incarceration at the above-captioned case numbers. The standard range sentence at CC# 2010-7609 was three (3) to fourteen (14)
months of incarceration for the Defendant’s Welfare Fraud conviction, a third-degree felony. However, at her sentencing on
September 19, 2011, the court accepted the Phoenix docket plea offer and imposed a seven (7) year term of probation in order to
provide the Defendant with sufficient time and opportunity to pay the $47,706.50 in restitution owed to the Office of Inspector
General.
Approximately two and a half years (2 1/2) after her sentencing, the Defendant committed eleven (11) new theft and drug-

related offenses, which led to the filing of the criminal information at CC# 2015-4177. On November 4, 2015, the Defendant pled
guilty to eight (8) counts of Theft of Services (18 Pa. C.S.A. §3926(a)(4)) and three (3) counts of Possession of Controlled Substance
(35 Pa. C.S.A. §780-113(a)(16)). The standard range guideline sentence for seven (7) out of the eight (8) theft convictions was
twelve (12) to eighteen (18) months of incarceration at each count.
The Defendant was informed of the court’s discretion to impose consecutive prison sentences at each count. The Defendant also

was informed of the court’s inclination to impose a lengthy prison sentence given the Defendant’s overall behavior and the fact that
she had not made any substantial restitution payments on her 2010 case. (Sentencing Transcript, 11/4/15, “ST 11/15”, pp. 5-6, 11,
13-16). However, in light of the fact that the victim’s desired outcome was for the Defendant to maintain an ability to make
restitution payments towards the $10,000 owed in the 2015 case, the court deviated well below the recommended guideline
ranges, sentencing the Defendant to five (5) years of probation at Counts One (1 ), Three (3), Four (4), Six (6), Seven (7), Nine
(9) and Ten (10). The probationary terms were ordered to run concurrently with one another: and no further penalty was
imposed at the remaining counts of conviction. Court costs were imposed. The Defendant also was ordered to undergo a drug
and alcohol evaluation and to successfully complete any and all treatment requirements.
The Defendant was further ordered to pay $100 per month towards the $10,000 in restitution owed to UPMC. The court

made clear at the time of sentencing that the sentence of probation was being imposed for the sake of the victim, so that the
Defendant could maintain employment for purposes of making restitution payments. (ST 11/15 at 5, 11-13, 15-17). The
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Defendant represented to the court that she would be returning to work in “approximately two months” and that she would
be earning “$35 an hour” and that she would “dedicate most of that to the restitution” she owed. (ST 11/15 at 12). Stated
differently, the Defendant admitted to having a financial ability to make the restitution payments. The court explicitly
warned the Defendant that, if she failed to make the required restitution payments, a warrant would be issued for her arrest
and a re-sentencing hearing would take place. (ST 11/15 at 18). The court concluded the hearing by reminding the Defendant
of the following: “[y]ou have the means and ability to make your victims whole and you just haven’t been doing it. So it stops
now and you better start doing it. Is that clear?” (ST 11/15 at 18-19). The Defendant did not dispute the court’s statement and
simply replied, “Yes, ma’am.” (ST 11/15 at 19).
On February 10, 2017, a probation violation hearing was held at the above-captioned cases. (Probation Violation Hearing 1

Transcript, 2/10/17 (“PV1 “), pp. 2-18). The court found the Defendant to be in violation of her terms of probation because (1) she
had failed to make the required monthly restitution payments in both of her cases; (2) she failed to report to probation as directed;
and (3) she failed to complete her drug and alcohol evaluation. (PV1, pp. 6). The court threatened the Defendant with state prison
in light of her violations, as well as the court’s discovery that the Defendant had lied to the court about her education and employ-
ment. The court also confronted the Defendant with the lies she had told to Judge Nauhaus about what this court had planned
for her. (PV1, p. 3, 6) The court was greatly troubled by the Defendant’s behavior and her failure to abide by the terms of her
probation, especially given that the sole reason that she was shown such leniency in her sentence was so that she would be able
to make restitution to her victims. (PV1, pp. 6-8). Despite her total noncompliance with the terms of her probation, the court
decided to provide the Defendant with yet another opportunity to comply with the terms of her probation, again with the aim of
trying to make her victims whole. (PV1, p. 5).
Accordingly, the court revoked the Defendant’s probation and imposed a new seven (7) year term of probation at each case

number, which probationary terms were ordered to run concurrently with one another. (PV1, p.11, 18). The Defendant also was
placed on a Zero Tolerance policy with her probation, and she was ·specifically warned that this was her last opportunity to
comply. (PV1, pp. 4-5, 8-10, 13, 16-18). She was ordered to make monthly payments of $100 towards the joint balance of the
$57,396.05 in restitution owed at the above-captioned cases. (PV1, pp.12, 16). The Defendant also was ordered to comply with a
Justice Related Service Plan presented on her behalf, and she was ordered to undergo drug and mental health treatment. (PV1,
pp. 12-15). At no point during the hearing did the Defendant dispute her ability to make the restitution payments as ordered. (PV1
at pp. 2-18).
Against this factual backdrop, the Defendant cannot show that this court abused its discretion in imposing a sentence of

3 1/2 to 7 years of imprisonment after revoking her probation on April 20, 2018. The Defendant was shown a tremendous
amount of patience and leniency over the last seven (7) years. This court substantially deviated from the guidelines multiple
times in order to provide the Defendant with a meaningful amount of time and opportunity to make restitution payments and
to maintain employment in order to further that end. The court also attempted to offer rehabilitative tools for her to address
any mental health and/or drug and alcohol issues. Despite these opportunities provided by this court, the Defendant failed
to make any genuine attempt at rehabilitation or complying with the terms of her probation. Instead, she outright lied to
this court and attempted to manipulate both this court and Judge Nauhaus, despite the effort made by both courts to work
with her.
As noted by this court during the April 20, 2018 probation violation hearing, the Defendant previously had been warned

numerous times that she was not being compliant and that she needed to make the required restitution payments. (Probation
Violating Hearing, “PV2”, 4/20/18, pp. 6, 9-10). The Defendant failed to heed any of those warnings despite being offered multiple
opportunities to do so. At the April 20, 2018 hearing, the court even noted that it would have appreciated any effort on her part to
make even small monthly contributions towards restitution, even if they were as little as “five, ten, twenty dollars a month.” (PV2,
pp. 9-10). While the Defendant made a few restitution payments over the course of her seven (7) years of probation, she had not
made any restitution payments since June 6, 2017, and she still owed $47,266.05 towards the $47,396.05 owed at CC# 2010-7609
and $9,950.00 towards the $10,000 owed at CC# 2015-4177. Significantly, the Defendant never objected to her financial ability to
contribute to restitution, and she even conceded that she had the means to make payments, but that she was simply choosing not
to do so. (Sentencing Transcript, 11/4/15, pp. 18-19).
In sum, while the court considered the mitigating factors outlined in the Defendant’s Concise Statement, the Defendant’s

behavior while on probation, and her failure to comply with the terms of her probation despite repeated warnings and multiple
opportunities to do so, warranted a modest period of incarceration. In fact, this court considers its concurrent sentences of 3 1/2
to 7 years to be generous given the court’s ability to impose consecutive sentences.
For all the reasons just stated, the Defendant cannot meet her burden of showing that her revocation sentences were an abuse

of discretion. The sentences did not exceed the statutory maximum sentence; they were not manifestly unreasonable under the
circumstances; and they were essential to vindicate the authority of the court. See 42 Pa. C.S.A § 9771 (c)(3) (“The court shall not
impose a sentence of total confinement upon revocation [of probation] unless it finds that ... such a sentence is essential to
vindicate the authority of the court.”). Accordingly, this court respectfully requests that its sentences be upheld.

II. CONCLUSION
The Defendant’s contentions of error on appeal are without merit. Based on the foregoing, the court did not abuse its discretion

in imposing an aggregate sentence of 3 1/2 to 7 years of incarceration for the Defendant’s probation violations. Accordingly, this
court respectfully requests that its sentences in these cases be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: August 22, 2018

1 Notwithstanding the written request for a hearing made in the post-sentence motion, Counsel subsequently waived a hearing on
the motion on May 16, 2018, and informed the court that she rested on the arguments made in the post-sentence motion.
2 Counsel conceded that she missed the filing deadline by one (1) day. She filed a “Motion to Restore Appellate Rights Nunc
Pro Tunc” at the same time she filed the Concise Statement. In the interest of judicial economy, the court granted the motion
on July 2, 2018.
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Commonwealth of Pennsylvania v.
Eric Hancock

Criminal Appeal—Homicide—Sentencing (Discretionary Aspects)—Juvenile Defendant

Former juvenile convicted of second degree murder challenges his new sentence of 40 years to life in prison.

No. CC 200712895. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—August 30, 2018.

OPINION OF THE COURT
Defendant, Eric Hancock, was charged by criminal information with one count each of Criminal Homicide1 and Robbery2 and

with two counts of violating the Uniform Firearms Act (Firearms not to be carried without a license3 and Possession of a firearm
by a minor4). Although the defendant was sixteen (16) years of age on the date of the offense and, thus, a juvenile, he was charged
in this Court pursuant to 42 Pa. C.S. § 6355(3). The defendant filed a Petition for Transfer of Jurisdiction seeking to have his case
transferred to the Juvenile Court for trial and disposition and an Omnibus Pre-Trial Motion seeking to suppress the statement he
gave to law enforcement following his arrest. A hearing on both of these matters was held on July 1, 2008. At the conclusion of that
hearing, the Court denied both the Petition to Transfer Jurisdiction and the Suppression Motion.
The defendant then waived his right to a jury trial and agreed to be tried by this Court. At the conclusion of that trial, the Court

adjudged the defendant guilty of Criminal Homicide - Murder of the Second Degree, Robbery and the two VUFA violations. The
defendant was immediately sentenced to the mandatory term of life imprisonment for Second Degree Murder. No penalty was
imposed on the Robbery charge, as it constituted the underlying felony for the charge of Second Degree Murder. The Court also
imposed sentences of not less than the two and one half (2 1/2) nor more than five (5) and not less than three and one half (3 1/2)
nor more than seven (7) on the VUFA charges, ordering them to run consecutive to one another but concurrently with the
life sentence.
The defendant filed a direct appeal and, when that was unsuccessful, a PCRA Petition, which was also denied. Following the

decisions of the United States Supreme Court in Miller v. Alabama5 and Montgomery v. Louisiana6, the defendant filed a subsequent
PCRA Petition seeking to have his sentence of life imprisonment without the possibility of parole (“LWOP”) vacated and a new
sentence imposed. This Petition was granted. The sentences imposed were vacated and the defendant was resentenced on March
21, 2018 to not less than 40 nor more than life on the homicide count, to not less than 2 1/2 to 5 years on one VUFA count and to
not less than 3 1/2 to 7 on the other VUFA count. No further penalty was imposed on the Robbery count and the VUFA sentences
were ordered to run concurrently with the sentence on the homicide count. The defendant filed a Post-Sentence Motion challeng-
ing the sentence. This Motion was denied and the defendant has perfected a timely appeal. His Concise Statement of Matters
Complained of on appeal identifies four issues: 1) did the Court err in not articulating, on the record, its consideration of the
individualized factors provided in 18 Pa. C.S.A. § 1102.1? 2) Did the Court err in imposing a sentence greater than either party
recommended? 3) Did the sentencing Court demonstrate intolerable hostility to controlling case law regarding resentencing
juveniles previously sentenced to LWOP? 4) Was the sentence imposed a de facto life sentence?
At the sentencing hearing, the defendant presented testimony from Shannon Edwards, Psy.D., regarding the defendant’s back-

ground, family life, education, efforts at rehabilitation and other criteria relevant to imposition of sentence on a minor for a charge
of criminal homicide. The Commonwealth incorporated the record from the trial and prior sentencing and made argument.
The facts of the offense were set forth in the Court’s original opinion:

The charges arose out of the Robbery of the A&E Deli in Carrick and the shooting death of the clerk, Jamal
Mouzaffar. The facts surrounding that incident and the role played by the defendant were not largely disputed at trial.
The entire incident inside the store was caught on the store’s surveillance cameras and the defendant gave a completely
inculpatory statement after he turned himself in to the Police. The video tape and the defendant’s statement established
the he entered the A & E Deli while the victim was working as a clerk. The defendant was wearing and hoodie and had
his face concealed with what he called a “toboggan” hat into which he had cut eyeholes. He climbed over the counter,
pointed the gun at the victim and demanded the clerk open the cash register. The clerk complied and then backed off,
holding his hands in the air. The defendant took money from the register repeatedly asked the victim “where is the safe.”
The victim responded, “What safe” and the defendant then shot him once in the chest. After the victim fell to the floor,
the defendant looked behind the counter for a key to open a lock box. When he could not find the key, he grabbed the lock
box and several packages of cigarettes and fled the store.

In his statement and testimony, the defendant also claimed that his cousin, Jeremy Hancock, acted as his accomplice.
He claimed that his cousin asked him to participate in the robbery because he needed money to pay for a private
attorney in pending criminal matter. He said that his cousin gave him the weapon, acted as lookout outside the store,
took most of the money obtained in the robbery and got rid of the firearm.

(Trial Court Opinion, 2/9/2009, pp. 3-4).

The defendant claims that the Court abused its discretion in imposing sentence. First, he complains that the Court did not
explain, on the record, its consideration of the criteria set forth in 18 Pa C.S.A. § 1102.1. Section 1102.1 was inapplicable to the
defendant’s sentence because his conviction pre-dated the effective date of the new sentencing statute. Commonwealth v. Batts,
(“Batts II”) 163 A.3d 410, 420 (Pa. 2017), (“In rendering our decision in Batts I, we took note of section 1102.1, but ultimately
concluded that it was inapplicable because of the date of Batts’ conviction. Batts I, 66 A.3d at 293.”). Accordingly, the Court was
not required to specifically consider or address those factors. In addition, those criteria must be considered and addressed by a
court when it imposes a sentence of life imprisonment without parole, not when a court imposes a lesser sentence. In Batts II, the
Court noted, “If the Commonwealth intends to seek a sentence of life without the possibility of parole, it must provide reasonable
notice to the defendant following his or her conviction, prior to sentencing. 18 Pa.C.S. § 1102.l(b). In making its determination of
whether to sentence a defendant to life in prison without parole under subsection (a), the sentencing court is required to consider
and make findings on the record related to the following factors…” 163 A.3d at 419. The factors were those found at section 1102.1.
As the sentence imposed here was not life without parole, it was not necessary for the Court to address, specifically, the factors set
forth in the statute.
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Next, the defendant claims that the Court erred because the sentence imposed was greater than either party recommended.
“Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal
absent a manifest abuse of discretion. An abuse of discretion is more than just an error in judgment and, on appeal, the trial court
will not be found to have abused its discretion unless the record discloses that the judgment exercised was manifestly unreason-
able, or the result of partiality, prejudice, bias, or ill-will.” Commonwealth v. Hess, 745 A.2d 29, 30 (Pa. Super. 2000). Imposing a
sentence that was longer than either party recommended is not an abuse of discretion. This Court considered the evidence
presented, the record of the trial, the arguments of counsel and the general standards that are to guide a court when imposing
sentence found at 42 Pa. C.S.A. § 9721 (b) before imposing sentence.
The defendant’s third claim is yet another way of saying that the Court abused its discretion. It did not. The sentence chosen

was the sentence that this Court believed to be consistent with the protection of the public, the gravity of the offense as it related
to the impact on the victim and the community and that took into account the rehabilitative needs of the defendant. The impact
on the victim, his family and the community is obvious: the victim is dead and his family has to deal with that loss every day. The
wantonness of the killing suggests that the defendant would pose a threat to the community if released. He did not need to kill
the victim to accomplish his goal of robbing the store. The victim opened the register and gave the defendant the money. He did
not resist. The defendant was wearing a mask so the victim would not have been able to identify him. It was as senseless a killing
as this Court has encountered in thirty years on the bench and during 15 years as a prosecutor. The sentence was appropriate.
Finally, the defendant argues that the sentence was a ‘de facto” life sentence. It was not. The defendant was incarcerated at the

age of 16. He will, therefore, be eligible for parole at the age of 56. Clarence Darrow, in arguing for a· sentence of life imprison-
ment rather than death for teenagers Nathan Leopold and Richard Loeb, who had murdered a 14 year old boy, told the court:

I would not tell this court that I do not hope that some time, when life and age have changed their bodies, as they do, and
have changed their emotions, as they do - - that they may once more return to life. I would be the last person on earth to
close the door of hope to any human being that lives, and least of all to my clients. But what have they to look forward to?
Nothing. And I think here of the stanza of Housman:

Now hollow fires burn out to black,
And lights are fluttering low:
Square your shoulders, lift your pack
And leave your friends and go.
O never fear, lads, naught’s to dread,

Look not left nor right:
In all the endless road you tread
There’s nothing but the night.

I care not, your Honor, whether the march begins at the gallows or when the gates of Joilet close upon them, there is
nothing but the night, and that is little for any human being to expect.

https://www.americanrhetoric.com/speeches/cdarrowpleaformercy.htm

Ten years ago this defendant had nothing to look forward to but the darkness of which Darrow spoke. Now, he has the chance
to “…once more return to life.” And, if paroled, he will return to life with a significant portion of that life left. His victim, Jamal
Mouzaffar, only had 28 years of life because of the defendant’s callous act. If the defendant lives to his life expectancy, he will have
about that many years of life outside of prison and will have lived over half of that life a free man. So, no, the sentence this Court
imposed was not a life sentence, de facto or otherwise. It was a sentence that took into account all of the factors that should guide
a court in imposing sentence.
For these reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.

Date: August 30, 2018

1 18 Pa. C.S.A. § 2501.
2 18 Pa. C.S.A. § 3701 (a) (1) (i).
3 18 Pa. C.S.A. § 6106 (a) (1).
4 18 Pa. C.S.A. § 6110.1.
5 132 S. Ct. 2455 (2012).
6 136 S. Ct. 718 (2016).
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Barry Hoffman v.
Erie Insurance Exchange

Contract—Insurance—Bad Faith—Government Acts Exclusion

Holding property damage caused by police officers responding to a fugitive that barricaded himself into a residence and fired at
the officers fell within “government acts” exclusion of the policy. Summary Judgment granted in favor of the insurance company.

No. GD-16-16221. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Connelly, J.—August 29, 2018.

OPINION
Before this Court are Defendant’s Motion for Summary Judgment and Plaintiff ’s Motion for Partial Summary Judgment.

For the reasons set forth, Defendant’s motion is GRANTED and Plaintiff ’s motion is DENIED.

Factual Background
This action arises from Defendant Erie Insurance Exchange’s (“Erie”) denial of Plaintiff Barry Hoffman’s (“Hoffman”) insur-

ance claim regarding property damage done to his residence located in Munhall, Allegheny County, Pennsylvania (“the property”).
The property was insured by Erie under a policy that generally provided coverage for physical loss or damage to the structure.
On October 1, 2015, James Anthony Carlini (“Carlini”)—a suspect in a home invasion and abduction in Pittsburgh’s South Side
neighborhood—was chased by officers from the Pittsburgh Bureau of Police (“Pittsburgh Police”) to the property. Upon arrival
at the property, Carlini exchanged gunfire with officers from the Pittsburgh Police and Munhall Police Department, and then
barricaded himself inside the residence at the property. In order to capture Carlini, the police, as well as the Allegheny County
SWAT team, launched multiple rounds of tear gas through the property’s windows and used a remote control robotic device to
breach doors and other openings. The standoff ended when the police determined Carlini took his own life.
Following the incident, the property was condemned by a Munhall Code Enforcement Officer due to substantial damage

sustained to the interior and exterior of the residence. Hoffman submitted a timely claim for the property’s damage to Erie;
however, Erie denied his claim based upon, among other things, a “Government Acts” exclusion contained in the policy.
Hoffman then filed this action against Erie, alleging claims for breach of contract and bad faith. Both parties now move for
summary judgment, and have filed a Joint Stipulation of Facts in Support of Cross-Motions for Summary Judgment (“Joint
Stipulation of Facts”) to provide factual assertions which may be necessary for this Court’s consideration.
This Court has reviewed the record and the law and is now ready to render a decision.

Insurance Policy Language
The entire declarations page and subject policy is included in the Joint Stipulation of Facts, Exhibit “A.” Hoffman argues the

damage to the property, due to law enforcement’s use of tear gas and a robotic device, triggers coverage under the following
policy provisions that Erie insures against:

PERILS INSURED AGAINST

We insure for direct physical loss to the property covered caused by a peril listed below…:

…

3. Explosion…[Hoffman argues the explosion of tear gas canisters triggers Explosion coverage];

…

6. Vehicles…[Hoffman argues the Police “Rook” vehicle caused much of the damage, and therefore triggers Vehicle
coverage];

…

7. Smoke…[Hoffman argues tear gas entering the residence triggers Smoke coverage];

…

9. Vandalism Or Malicious Mischief…[Hoffman argues Carlini’s entry of the subject property constitutes a burglary
which triggers Vandalism/Mischief coverage].

In response, Erie argues the damage claimed by Hoffman does not fall under any of the “Perils” as described in the policy.
Erie further argues the following exclusions apply to preclude coverage:

GENERAL EXCLUSIONS

A. We do not insure for loss caused directly or indirectly by any of the following. Such loss is excluded regardless of any
other cause or event contributing concurrently or in any sequence to the loss. These exclusions apply whether or not the
loss event results in widespread damage or affects a substantial area.

1. Ordinance Or Law

Ordinance Or Law means any ordinance or law:
…

c. Requiring you or others to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any way
respond to, or assess the effects of, pollutants.

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids,
alkalis, chemicals and waste. Waste includes materials to be recycled, reconditioned or reclaimed.

This Exclusion A.1 applies whether or not the property has been physically damaged. [Erie argues the ‘pollutant
exclusion’ applies because tear gas qualifies as a pollutant.]
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…

9. Governmental Action

Governmental Action means the destruction…of property…by order of any governmental or public authority. [Erie
argues the “Government Acts” exclusion applies because law enforcement’s damage to the property was “by order of
Governmental Authority.”]

Legal Analysis
Before determining whether the damage to the property constitutes one of the covered “Perils” under the policy, this Court must

first examine whether an exclusion applies to preclude coverage. If any exclusion applies, it will not be necessary for this Court
to perform a “Perils” analysis. (“We insure for direct physical loss to the property covered caused by a peril listed below unless
the loss is excluded in the General Exclusions.” (emphasis added)). For the following reasons, we find the “Government Acts”
exclusion applies to exclude coverage under the circumstances of this case.

Our Pennsylvania appellate courts have not addressed the “Government Acts” exclusion included in the policy; however, the
United States District Court for the Eastern District of Pennsylvania recently has. In Kao v. Markel Ins. Co., 708 F.Supp 2d 472
(E.D. Pa. 2010), the court determined whether the “Government Acts” exclusion applied where real property was damaged by the
police during the execution of a search warrant in connection with alleged drug activity at or near the subject property. Specifically,
Paul and Nino Kao owned property located at 2327 and 2329 South 7th Street in Philadelphia. On June 24, 2008, the Philadelphia
Police forcibly entered and caused damage to both properties, despite only having a valid search warrant for the 2329 address. The
Kao’s made a property damage claim to the Markel Insurance Company (“Markel”), which insured both properties. Markel denied
the Kao’s claim, based upon the following “Government Acts” exclusion contained in the policy:

We will not pay for loss or damage caused directly or indirectly by…seizure or destruction of property by Order of
Governmental Authority.

Initially, the court recognized that our Pennsylvania appellate courts have not weighed in on this particular exclu-
sion, but noted many other appellate courts have generally concurred that the exclusion is valid where “the government
order [was] lawful, and authorities [acted] within the bounds of the governmental order.” Id. (citing West Elecs., Inc. v.
Nat. Union Fire Ins. Co., 128 B.R. 905 (Bankr. D. N.J. 1991); Bankers Fire & Marine Ins. Co. v. Bukacek, 123 So.2d 157
(Ala. 1960); Alton v. Mfrs. & Merchants Mut. Ins. Co., 624 N.E.2d 545 (Mass. 1993); American Central Ins. Co. v. Stearns
Lumber Co., 140 S.W. 148 (Ky. Ct. App. 1911)). The court then determined the entry of or damage to the 2327 address was
not done by any order of governmental authority, and therefore the Government Acts exclusion did not apply to that
property. Kao at 477 (“There simply was no order to search 2327. Any damage done to that address is not covered by the
Exclusion.”). Id.

Furthermore, the court found the search warrant for the 2329 address was invalid because it was too broad under
the circumstances. Id. at 480 (“The officers’ failure to realize the overbreadth of the warrant and cease the search was
not objectively reasonable, and the search of each apartment was invalid.”). Because the court found the search warrant
to be invalid, any action taken by the authorities pursuant to the warrant was likewise invalid, and not done “by order of
Government Authority.” Therefore, the court found the exclusion did not apply under those circumstances. Id. (“Because
the search and the resultant damage done exceeded the scope of any authority permitted by the warrant, the damage done
was not by order of government authority, and is not encompassed within the exclusion.”).

While the Kao case is not binding on this Court, it is instructive, as are other cases decided over the years in various
jurisdictions. Compare Queen Ins. Co v. Perkinson, 105 S.E. 580 (Va. 1921), in which a similar exclusion was upheld where
police set fire to a residence, pursuant to a valid order issued by a mayor of the city, to drive out a gunman who had fled
and took cover in the residence; with the case of American Cent. Ins. Co. v. Steams Lumber Co., 140 S.W. 148 (Ky. 1911),
where a sheriff deputy burned down a hotel to drive out fleeing suspects who took refuge in the hotel. In that case, the
court found the sheriff had acted outside his scope of authority in burning down the hotel, and therefore the exclusion did
not apply.

More recently, a West Virginia District Court cited Kao, and other cases, in addressing the exclusion:

A recent decision from a district court in Pennsylvania examining this issue noted that ‘in order for such a
Government Acts Exclusion to apply, the government order must have been lawful, and authorities must have acted
within the bounds of the governmental order.’ [Kao]. However, courts interpreting these exclusions have offered
varying interpretations of how to construe what constitutes a lawful order or action….Some courts have interpreted
the provision broadly, finding that losses caused by a government order are excludable where the government was
acting within its discretionary power when it caused the loss, even if the specific act or order was outside of its
authority. See California Cafe Rest. v. Nationwide Mut. Ins. Co., 1994 WL 519449 (N.D. Cal. Sept. 14, 1994) (“[I]f the
government has ‘de facto authority,’ whether or not it has lawful (de jure) authority, the exclusion applies.”). However,
other courts have evaluated the particular order more closely, finding that the exclusion does not apply where the
order was without legal authority. See Am. Cent. Ins. Co. v. Stearns Lumber Co., 140 S.W. 148, 150 (Ky. 1911) (finding
that an exclusion for losses due to an “order of any civil authority” did not preclude coverage for a building that
burned down because a marshal set it on fire to force suspects they were engaged in a gunfight with to exit, because
the order was outside of the marshal's legal authority); In re W. Elecs., Inc., 128 B.R. 905, 912 (Bankr. D.N.J. 1991)
(“[T]he governmental acts exclusion hinges upon the propriety of the seizure.”).

Nationwide Mut. Fire Ins. Co., 2017 WL 2531579, (S.D.W. Va. June 9, 2017).

As the court noted in Kao, appellate courts generally agreed that the “Government Acts” exclusion applies where the
governmental order was lawful and the authorities acted within the bounds of the order. This Court agrees with the Kao
court’s sound reasoning, and will apply the same standard in this case. Therefore, we will now determine whether the
governmental order was lawful and whether the authorities acted within the bounds of the order.
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The Joint Stipulation of Facts includes the various reports of the responding agencies and authorities, including the
Allegheny County Police, Exhibit “C”; City of Pittsburgh Bureau of Police, Exhibit “D”; Pennsylvania State Police, Exhibit
“E”; and Munhall Police Department, Exhibit “F”. The respective reports provide a thorough description of the events
which caused the damage to the property and ultimately resulted in the filing of this action. According to the reports, the
incident unfolded as follows:

On 10/01/2015 at approximately 0300 hrs, Pittsburgh Police were conducting an investigation of a shots fired call
and possible abduction at 22nd and Jane Street in the City’s South Side area. During the course of the investigation,
they identified a possible suspect and believed he was going to Munhall. Based on that information, City officers
contacted Munhall authorities. Munhall and Pittsburgh officers went to the suspected address…and found the
suspect’s vehicle parked outside. They started hailing the suspect using the PA of a patrol car. At some point, the
actor emerged from the front door of the house and began firing a long gun at the officers. Officers returned fire
and called for assistance.

See Joint Stipulation of Facts, Exhibit “C”, Allegheny County Police Report.

Part of the “assistance” was a request from the Munhall Police for the Allegheny County Police Department
“SWAT” unit to be deployed. Id. (City of Pittsburgh SWAT was already on scene). Id. The report further documents that
“[d]uring the course of the incident it became necessary to deploy chemical munitions into the target structure in an
effort to dislodge the actor.” Id. The report then specifically documents the amount and types of chemical munitions
deployed, including at total of thirty-six 40 mm OC ferret rounds; forty-five 12 ga OC ferret rounds; and one OC vapor
grenade. Id.

In addition to the chemical munitions deployed, at some point “Pittsburgh SWAT requested the assistance of the
Rook to help with a barricade at the above location.” Joint Stipulation of Facts, Exhibit “E”, Pennsylvania State
Police Special Emergency Response Team Callout Report. During the course of the operation, the Rook was
deployed as follows:

The Rook was deployed to the 3 side. It removed sections of fence…while conducting a recon of the structure. The
Rook was used to breach a door at the 1-2 corner of the structure…The Rook continued to the 4 side where it
expanded an existing opening into the basement and also probed a boarded window…The Rook went to the 2 side
and breached a boarded window there…

See Joint Stipulation of Facts, Exhibit “C”.

The actions described above, which include the deployment of chemical munitions and use of the Rook, are the
causes of the damage being claimed by Hoffman. The parties specifically agreed that “[a]ll of the damages claimed by
Hoffman resulted from the activities of the police during the standoff with Carlini.” Joint Stipulation of Facts, ¶11.
Therefore, there is no coverage under this policy if the described damage and destruction was caused by the “order of
any governmental or public authority.”

Considering the facts presented above and agreed upon by the parties, the acting authorities clearly had the lawful
authority to arrest Carlini. (“To be lawful, an arrest must be supported by probable cause to believe that a crime by the
person who is to be arrested.” Commonwealth v. Van Wells, 916 A.2d 1192 (Pa. Super. 2007)). An abduction followed by
an exchange of gunfire, as described in the respective reports, certainly constitutes sufficient probable cause to attempt
to make an arrest. Furthermore, in making an arrest, an officer “is justified in the use of any force which he believes to
be necessary to effect the arrest and of any force which he believes to be necessary to defend himself or another from
bodily harm while making the arrest. 18 Pa.C.S.A. § 508. Thus, this Court finds the use of force, particularly the use of
chemical munitions and a Rook vehicle, was lawful and reasonable where the suspect fired at responding officers from
the doorway and then barricaded himself in the residence.

Hoffman further argues the term “order” in the exclusion is ambiguous because it suggests an actual written order. Specifically,
Hoffman argues “that absent a search warrant, arrest warrant, or any order issued by a judge, the exclusion for governmental
order does not apply.” However, we agree with other appellate courts which have held that it is immaterial whether a govern-
mental order is written document or a verbal directive. In Bankers Fire & Marine Ins. Co. v. Bukacek, the Supreme Court of
Alabama held:

The cases [on which we rely], however, appear to make no distinction between the situation where a formal directive
is issued and the situation where the official himself acts without benefit of such directive. We perceive no reason why
there should be any difference. The phrase, ‘order of any civil authority,’ implies an order by authority of law. Words,
written or spoken by a public officer, directing another to do an act not authorized by law, would not make lawful the
doing of that which is otherwise unlawful. Neither would the absence of such words make unlawful the doing of that
which the law authorizes to be done.

Id. at 165. This Court agrees with the reasoning articulated above and does not view the term “order” as limited to an actual
written order. We also note that Hoffman fails to challenge whether the government action in this case was unlawful.

Hoffman last argues in the alternative that the “Government Acts” exclusion does not apply, even if this Court finds that the
term “order” is unambiguous, because “a governmental order was not the proximate cause of the loss.” Hoffman posits that the
“standoff was caused by the criminal activity of James Carlini, and but for that criminal activity the damage to the property would
not have occurred.” This Court disagrees. Although Carlini’s criminal activity was the catalyst which set these events in motion, it
was the government’s lawful response thereto which actually caused the damage to the property. (See, Joint Stipulation of Facts,
¶ 11, supra.) Moreover, all of the aforementioned cases examining the Government Acts exclusion involved the government’s
reaction to purportedly illegal activity, and none of said cases declined to apply the exclusion for lack of proximate cause.
For the reasons stated above, this Court finds the “Government Acts” exclusion applies to and precludes coverage for the

damage in Hoffman’s insurance claim.
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Bad Faith
Because this Court finds in favor of Erie on the substantive coverage issue, Erie is likewise entitled to summary judgment

on Hoffman’s bad faith claim. In Pennsylvania, in order to prevail in a bad faith claim brought pursuant to 42 Pa.C.S.A. § 8371,
a plaintiff must demonstrate, by clear and convincing evidence, (1) that the insurer did not have a reasonable basis for denying
benefits under the policy; and (2) that the insurer knew or recklessly disregarded it’s lack of reasonable basis in denying the claim.
Rancosky v. Washington National Insurance Company, 170 A.2d 364 (Pa. 2017). In this case, Erie articulated several reasons for
its denial of coverage, in correspondence directed to Hoffman dated November 13, 2015. See Joint Stipulation of Facts, Exhibit “B”.
One of the specific reasons noted for the denial was the “Government Acts” exclusion included in the policy, which this Court finds
does, in fact, exclude coverage under these circumstances. For this reason, this Court finds Erie did have a reasonable basis for
its denial of Hoffman’s claim, and the bad faith claim must be dismissed.

ORDER OF COURT
AND NOW, this 29th day of August 2018, upon consideration of Defendant’s Motion for Summary Judgment, Plaintiff ’s Motion

for Partial Summary Judgment, all briefs thereupon, and oral argument held before this Court on April 10, 2018, it is hereby
ORDERED, ADJUDGED, and DECREED that Defendant’s motion is GRANTED and Plaintiff ’s motion is DENIED. Accordingly,
Plaintiff ’s claims are dismissed.

BY THE COURT:
/s/Connelly, J.

Commonwealth of Pennsylvania v.
Milton Morgan

Criminal Appeal—Possession/PWID—Hearsay—Identification—Prosecutorial Misconduct—Waiver—Commonwealth Informant—
Harmless Error

Defendant’s issue about hearsay testimony, that a CI had identified him from a photograph, is without merit because defense
counsel opened the door to the testimony.

No. CC 2016-8291. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 6, 2018.

OPINION
This is a direct appeal from the judgment of sentence entered on December 21, 2017, following a jury trial that took place

between August 30, 2017 and September 1, 2017. The Defendant was charged with four (4) counts of Possession with Intent to
Deliver a Controlled Substance (35 Pa. C.S.A. §780-113(a)(30)), two (2) counts of Possession of a Controlled Substance (35 Pa.
C.S.A.§780-113(a)(16)), and one (1) count of Criminal Use of a Communication Facility (18 Pa. C.S.A. §7512(a)). At the conclusion
of trial, the Defendant was convicted of all six drug-related charges and acquitted of the §7512 charge. Sentencing was deferred to
allow for the preparation of a Pre-Sentence Report (“PSR”).
On December 21, 2017, the Defendant received an aggregate sentence of three (3) to six (6) years of imprisonment. He received

457 days of credit for time served. No post-sentence motion was filed. On January 18, 2018, the Defendant filed a pro se Notice of
Appeal. On February 13, 2018, appellate counsel was appointed to represent the Defendant. Counsel was ordered to file a Concise
Statement of Errors Complained of on Appeal (“Concise Statement”) pursuant to Pa.R.A.P. 1925 no later than March 6, 2018. On
February 15, 2018, the Defendant filed another pro se Amended Notice of Appeal, which created duplicate dockets at the Superior
Court of Pennsylvania. (See Docket Numbers 236 WDA 2018 and 253 WDA 2018). The appeal at Docket No. 253 WDA 2018 was
discontinued on March 14, 2018.
After receiving two (2) extensions1 of time, the Defendant filed a timely Concise Statement on June 29, 2018, raising the

following two (2) issues for review:

1.) The Trial Court erred in denying the defense objection to Detective DeTemple’s testimony that the C.I. identified
Milton Morgan from a picture, when the C.I. did not testify, and the out of court statement was clearly hearsay.

2.) The Assistant District Attorney committed prosecutorial misconduct during closing argument by stating that drug
dealers like Morgan kill C.I.’s and stating the C.I.’s friend died from what Morgan did, when neither statement was
supported by any facts in evidence, and both statements were meant to cast Morgan in a negative light and inflame the
jury, thereby depriving Morgan of his constitutionally guaranteed right to a fair trial and due process.

(Concise Statement, filed June 29, 2018, pp. 2-3).

The Defendant’s allegations of error on appeal are without merit. The court respectfully requests that the Defendant’s
convictions be upheld for the reasons that follow.

I. FACTUAL BACKGROUND
On May 4, 2016, Detective Thomas DeTemple of the Allegheny County Police Department – Narcotics and Vice Unit was

contacted by a confidential informant (“CI”) who relayed that an individual named Milton Morgan was selling heroin in Mt. Oliver
and the Carrick neighborhood of the City of Pittsburgh. (Jury Trial Transcript (“TT”), 8/30/17-9/1/17, pp. 65-66, 70-71, 128-29,
191). Detective De Temple used the Defendant’s name and various databases to retrieve a picture of the Defendant in order to
confirm his identity. (TT, pp. 71-72, 78-79, 192). Detective DeTemple showed the picture to the CI, and the CI positively identified
the individual in the photograph as the Defendant from whom he/she had previously purchased narcotics. (TT, pp. 189-90, 192-93).
On May 5, 2016, Detective Thomas DeTemple and his partner, Detective Gary Romano, met with the CI, and together they

arranged for a controlled buy to take place between the CI and the Defendant. (TT, pp. 71, 79-80, 82, 89-100, 160-61, 185). The CI
called the Defendant’s cell phone number and the Defendant agreed to sell the CI a bundle of heroin, which equals 10 stamp
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bags of heroin. (TT, pp. 80-82, 111, 162, 172, 177). The pre-arranged location for the transaction originally was the McDonald’s
restaurant on Brownsville Road in Mt. Oliver, and the agreed upon purchase price for the bundle of heroin was $80. (TT, pp. 82,
90, 92, 111, 171, 180).
After the CI arranged the drug transaction with the Defendant over the phone, the detectives immediately set up surveillance

around the McDonald’s restaurant and readied themselves for the controlled buy. (TT, pp. 90, 92, 99, 162, 171). Prior to the trans-
action, the detectives searched the CI for contraband with negative results. (TT, pp. 91-92, 106, 112, 169). The detectives supplied
the CI with $80 in official funds to purchase the bundle of heroin. (TT, pp. 92, 111-12). Detective DeTemple conducted surveillance
from his SUV while Detective Romano left the vehicle to observe the transaction from inside of the restaurant while posing as a
patron. (TT, pp. 90, 93, 162). The CI went to the parking lot of the restaurant to meet the Defendant. (TT, p. 90, 162). After a few
minutes, the CI returned to Detective DeTemple’s vehicle, informing the detective that the location of the transaction had been
changed to the 100 block of Margaret Street, which was diagonally across from the McDonald’s parking lot. (TT, pp. 90-91, 94, 162-
63, 172-73). The detectives regrouped and set up surveillance at the new location. (TT, pp. 91, 94, 163, 173). Detective Romano and
the CI walked to Margaret Street together, and Detective DeTemple remained inside of his vehicle. (TT, pp. 91, 94, 163-64, 173-74).
A few minutes later, at approximately 4:30 p.m., the Defendant was observed walking down Margaret Street towards the CI.

(TT, pp. 95, 99, 113, 122, 165, 174). Detective De Temple was parked approximately 10-15 feet away from the Defendant, and there
was nothing obstructing his view of the Defendant, the CI or transaction, which took place in broad daylight. (TT, pp. 95, 111-13,
122, 182). Detective DeTemple was able to positively identify the Defendant because he had the Defendant’s photograph with him
in his vehicle. (TT, pp. 129, 183, 190). The detectives saw the CI cross the street to meet with the Defendant. (TT, pp. 95, 165, 175-
76). Detective DeTemple saw the CI hand the Defendant the $80 of United States Currency, and then he saw the Defendant hand
the CI a knotted plastic baggie. (TT, pp. 96, 112-13, 132, 176). The CI then walked back towards Detective Romano while the
Defendant turned around and walked back down Margaret Street in the direction from which he came. (TT, pp. 96 113). The CI
had the bag in his/her hands the entire time, and the CI never placed his/her hands in any pocket. (TT, p. 166). The CI immedi-
ately handed the knotted plastic baggie to Detective Romano after approaching him. (TT, pp. 165-66, 177).
Once the Defendant left the location of the transaction, Detective DeTemple drove down Margaret Street, following the

Defendant in order to determine if the Defendant was going to enter into a residence, which could have led to the issuance of a
search warrant for any such residence. (TT, pp. 97, 113-14, 128-29, 167, 180). Detective DeTemple passed the Defendant twice, and
he did not see the Defendant enter any house. (TT, pp. 97, 121). Detective DeTemple then stopped his surveillance of the Defendant
and returned to the location of Detective Romano and the CI. (TT, pp. 98, 121, 168).
During the entire controlled transaction, which took no more than twenty (20) minutes from the time of the CI’s phone call to

the Defendant to the actual exchange, the detectives never lost sight of the CI. (TT, pp. 98-99, 112, 114-16, 131, 166, 183-84).
Following the transaction, the CI was searched again, at which time the detectives discovered that the plastic baggie that the
Defendant had sold to the CI contained only five (5) bags of heroin/fentanyl as opposed to the ten (10) stamp bags of heroin that
was originally agreed upon. (TT, pp. 96, 99, 121, 127, 166-68, 177, 180). Each of the five (5) stamp bags contained within the tied
sandwich bag contained a stamp of the word “Deebo” imprinted with green ink. (TT, pp. 96, 117, 167). Based on his training and
experience, Detective DeTemple believed that the Defendant had intentionally “shorted” the CI. (TT, pp. 115-17). Detective
DeTemple was confident that the CI did not steal any of the drugs that had just been purchased. (TT, pp. 100, 116-17).
The detectives took the drugs back to their office, packaged the drugs as evidence, and sent the package to the Allegheny County

Medical Examiner’s Office for analysis. (TT, pp. 100-01, 168). The Defendant was arrested on June 28, 2016, approximately six (6)
weeks after the transaction. The detectives waited this amount of time, despite the fact that the detectives knew the identity of the
Defendant to protect the identity of the CI. They did not want it to be obvious to the Defendant that his arrest was the result of a
controlled buy with the CI. (TT, pp. 104-05, 130).

II. DISCUSSION

A. The defense objection to Detective DeTemple’s testimony regarding the Defendant’s photograph was properly over-
ruled because the Defendant opened the door to the introduction of that evidence.

It is well-settled that “[t]he admission of evidence is within the sound discretion of the trial court and will be reversed only upon
a showing that the trial court clearly abused its discretion.” Commonwealth v. Mitchell, 902 A.2d 430, 452 (Pa. 2006). “An abuse of
discretion is not merely an error of judgment, but is rather the overriding or misapplication of the law, or the exercise of judgment
that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by the evidence of record.”
Commonwealth v. Cameron, 780 A.2d 688, 692 (Pa. Super. 2001).
The Defendant’s first allegation of error is without merit because the Defendant opened the door to the very testimony that he

had initially objected to at the beginning of trial. To be sure, Detective DeTemple never testified that the “C.I. identified Milton
Morgan from a picture” during his initial testimony on direct examination. (Concise Statement, p. 2). Rather, as can be gleaned by
the sequence of events relative to this testimony during the trial, Defendant’s own counsel set the stage for the introduction of the
now complained of evidence.
Detective DeTemple’s direct testimony made clear that he received information from a confidential informant (“CI”) that the

Defendant was selling heroin in Mt. Oliver and the Carrick neighborhood of the City of Pittsburgh. (TT, p. 71). After receiving this
information, the detective testified that he used “various databases” to locate a picture of the Defendant. (TT, p. 72). The
Defendant’s photograph was marked as Commonwealth’s Exhibit 1. (Id. As the Commonwealth was presenting the photograph to
Detective DeTemple, the Defendant objected “to the admission of the testimony as it relates to that particular photo.” (TT, p. 72-
73). The objection was based on the assumption that the detective was going to testify that the CI identified the Defendant from
the photograph. (TT, pp. 73-76). This court agreed that it would be inadmissible hearsay for the detective to testify that the CI iden-
tified the Defendant from the photograph since the CI was not available to testify at trial. (TT, pp. 74, 76). Accordingly, the court
specifically barred the Commonwealth from eliciting any such identification testimony, and the Commonwealth instructed the
detective to not mention any photographic identification made by the CI. (TT, pp. 74, 77).
When his direct testimony resumed, Detective DeTemple identified Commonwealth’s Exhibit 1 as “a photograph [of the

Defendant] that I recovered during my investigation.” (TT, p. 78). The detective then made an in-court identification of the
Defendant. (TT, pp. 78-79). When asked how he knew that the photo contained in Commonwealth’s Exhibit 1 was a picture of
the Defendant, the detective replied, “I know it’s a picture of the Defendant because [of] my ability of sight. I can see that the
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photo is of Milton Morgan. The investigation I did also concludes that.” (TT, p. 79). Detective DeTemple then testified that he used
the photograph during the course of his investigation to confirm the Defendant’s identity. (TT, pp. 72, 79).
The only other time the photograph was mentioned during Detective DeTemple’s initial testimony was during cross-examination,

when defense counsel asked Detective DeTemple the following question: “[s]o in that ten seconds [of the drug transaction] you made
a positive identification of [the Defendant] based on what the CI told you? Is that fair to say?” (TT, p. 129). The detective replied:

No. No. As he approached the vehicle I was on the same side of the sidewalk. It was quite evident to me. I had the photo
next to me. It was quite evident to me that this was Mr. Morgan approaching the confidential informant. As they did the
transaction I reconfirmed my observations. As I passed him on two occasions I triple affirmed my observations that it
was Mr. Morgan. (TT, p. 129) (emphasis added).

It is quite clear that at no point during his initial testimony did Detective DeTemple testify that the CI made a photographic
identification of the Defendant. The entirety of the detective’s testimony regarding the photograph was that it was retrieved from
a database after his conversation with the CI and that it was used during the course of his investigation. (TT, pp. 78-79, 129). The
Commonwealth never asked any questions regarding whether the photograph was shown to the CI or whether the CI identified the
Defendant from the photograph, and the detective never offered any such testimony at that time. (TT, pp. 72-79).
However, during the re-cross-examination of a different detective on the case, Detective Gary Romano, defense counsel

pursued a line of questioning regarding the CI’s identification of the Defendant from the photograph. During this questioning,
defense counsel elicited the very testimony to which he had objected earlier. (TT, pp. 184-85). Defense counsel specifically asked
Detective Romano whether Detective DeTemple showed the Defendant’s photograph to the CI during their briefing and whether
the CI identified the Defendant from the photograph. (TT, pp. 184-85). Detective Romano testified that he did not know whether
the CI identified the Defendant from the picture, but that he did ultimately become aware that the CI identified the Defendant.
(TT, p. 185).
As a direct result of the Defendant’s line of questioning on the issue of the photographic identification, questioning that

essentially “opened the door” to the CI’s photographic identification, the Commonwealth informed the court that it wished to recall
Detective DeTemple to “talk about the identification on the photo.” (TT, p. 187). Defense counsel specifically stated that he was
“not objecting” to that testimony. (TT, p. 187). The Commonwealth clarified that its examination of Detective DeTemple would
include questions about “how the CI would be able to identify” the Defendant, and defense counsel objected at that point. (TT, p.
187). The court substantially restricted the scope of the Commonwealth’s examination, ruling that the Commonwealth could only
“recall [Detective DeTemple] to ask him if he showed the picture and if [the CI] identified the picture as Milton Morgan.” (TT, p.
188). Defense counsel made no further objection after the court’s ruling. (TT, pp. 188-89).
When Detective DeTemple was recalled to the stand, the Commonwealth presented him with the Defendant’s photograph

(Commonwealth’s Exhibit 1) and asked whether he had shown that particular picture to the CI. (TT, pp. 189-90). The detective
confirmed that he did, in fact, show the photograph CI, and he also stated that the CI identified the person in the photograph as the
Defendant. (TT, pp. 189-90). Detective DeTemple also testified that the CI identified the Defendant as someone from whom he/she
had previously purchased drugs. (TT, p. 190). Detective DeTemple further testified that the photograph was the same one that he
had next to him in his vehicle during the controlled buy and that he had used that same photo to confirm the Defendant’s identity
during the transaction. (TT, p. 190). There were no defense objections to any of this testimony elicited during the direct examina-
tion of the detective on recall. (TT, pp. 189-91). On cross-examination during the recall testimony, defense counsel asked questions
about the details of the identification and did not make any further objections to Detective DeTemple’s testimony regarding the
CI’s photographic identification of the Defendant. (TT, pp. 191-94).
Against this backdrop, it is clear that the Defendant’s first allegation is completely lacking in merit. This court initially ruled

in the Defendant’s favor and precluded the Commonwealth from eliciting any testimony which related to the CI’s photographic
identification of the Defendant. However, the Defendant later “opened the door” to the very testimony he had initially sought to
bar. Further, he did not lodge any objections to it at that time. Even after he had opened the door to the admission of this evidence,
this court substantially limited the scope of the testimony regarding the photographic identification. Accordingly, the Defendant
falls well short of proving that this court abused its discretion in allowing the Commonwealth to clarify certain details regarding
the photograph after the Defendant’s own questioning paved the way for the introduction of that evidence.
To the extent that the Defendant’s first contention also implicates the detective’s testimony in which he related that the

CI named the Defendant as a heroin dealer, the court notes that counsel did not raise a timely objection to that aspect of the
detective’s testimony. (TT, pp. 71-72). The objection that was made was to the “admission of the testimony as it relates to that
particular photo” because the “person who made the identification of that photo is unavailable to substantiate making the identi-
fication.” (TT, pp. 72-73). As part of his argument, counsel then later realized he never made an objection to the Defendant’s name
and attempted to place the objection on the record well after the jury had already heard that evidence. (TT, pp. 75-78).
Counsel is required to make timely objections. Pa.R.E. 103(8.). Failure to do so prevents the court from restricting inadmissible

evidence from the hearing of the jury and waives the complaint about the admission of that evidence. See Pa.R.A.P. 302(a). Here,
the objection was not timely made, and, therefore, should be deemed waived. In any event, even if counsel had made a timely objec-
tion to the CI providing the Defendant’s name to the detective, the court would have overruled the testimony because it would have
been admissible under the course of conduct exception to hearsay. Commonwealth v. Cruz, 565, 414 A.2d 1032, 1035 (Pa. 1980)
(“[A]n out-of-court statement offered to explain a course of conduct is not hearsay.”). The fact that the CI named the Defendant
as a drug dealer was not being offered for the truth of the matter, but rather to explain the actions that the detectives later took
as a result of their conversation with the CI.
Moreover, even if this court erred in allowing the testimony in which the CI named the Defendant as a heroin dealer, the

admission of that testimony was harmless error. Commonwealth v. Mitchell, 902 A.2d 430, 452 (Pa. 2006) (“[A]n erroneous
ruling by a trial court on an evidentiary issue does not require us to grant relief where the error is harmless.”). “An error will be
deemed harmless where the appellate court concludes beyond a reasonable doubt that the error could not have contributed to the
verdict. If there is a reasonable possibility that the error may have contributed to the verdict, it is not harmless. In reaching that
conclusion, the reviewing court will find an error harmless where the uncontradicted evidence of guilt is overwhelming, so that
by comparison the error is insignificant” Mitchell, supra, 452 (quoting Commonwealth v. Isaac Mitchell, 839 A.2d 202, 214-15
(Pa. 2003). The Commonwealth bears the burden of demonstrating harmless error. Commonwealth v. Mayhue, 639 A.2d 421, 433
(Pa. 1994).
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Indeed, even though the CI named the Defendant as a drug-dealer, the fact remains that a controlled buy was conducted
following the detective’s receipt of this information during which the Defendant was directly observed by the officers selling
the CI a prearranged amount of heroin at a prearranged location for a prearranged sum of money. Notwithstanding the fact
that the officers had received the Defendant’s name from a third party who did not testify at trial, they conducted a further
investigation into the matter and specifically observed the Defendant engage in a drug sale, which renders the inadmissible
hearsay harmless. Cf. Commonwealth v. Dent, 837 A.2d 571 (Pa. Super. 2003) (holding that the police officer’s testimony that
he had obtained a photograph of the defendant based upon a conversation in which the defendant’s sister identified him by
name as the person fleeing the scene of the crime constituted inadmissible hearsay). Unlike the situation in Dent, supra, the
challenged statement did not, in and of itself, lead to the Defendant’s arrest. Rather, it merely initiated an investigation that
culminated in a controlled buy where officers were able to specifically corroborate the statement with observed criminal
activity. Based on these facts, the challenged statements were not “likely to be understood by the jury as themselves proving
the elements of the crime for which the defendant was charged.” Dent, supra, at 579 (citing Commonwealth v. Palsa, 555 A.2d
808 (Pa. 1989).
Accordingly, for all of the reasons just stated, the Defendant’s first allegation of error on appeal should be rejected as meritless

because he cannot demonstrate that this court abused its discretion with respect to its ruling on the photographic identification
issue.

B. The allegation of prosecutorial misconduct is waived for lack of objection at the time of trial. However, even if
waiver is not found, the issue lacks merit because the comments were fairly based on the evidence and the inferences
that properly could be drawn therefrom.

The Defendant’s second allegation of error on appeal should be deemed waived because the. Defendant never raised an
objection to the Commonwealth’s statements that were made during closing arguments. (TT, pp. 231-35, 280). ‘The failure to
raise a contemporaneous objection to a prosecutor’s comment at trial waives any claim of error arising from the comment.”
Commonwealth v. Powell, 956 A.2d 406, 423 (Pa. 2008) (citing Pa.R.A.P. 302(a), which states that “[i]ssues not raised in the
lower court are waived and cannot be raised for the first time on appeal”); Commonwealth v. Myers, 489 A.2d 900, 906 (Pa.
Super. 1985) (“Failure to make a timely objection to allegedly improper conduct of the prosecutor acts as a waiver of the claim
of error.”).
Even if the Defendant’s claim is not deemed waived, it nevertheless lacks merit. The standards governing challenges to state-

ments by the prosecutor are well-settled:

A prosecutor has reasonable latitude during his closing argument to advocate. his case, respond to arguments of
opposing counsel, and fairly present the Commonwealth’s version of the evidence to the jury. A challenged statement
by a prosecutor must be evaluated in the context in which it was made. Not every intemperate or improper remark
mandates the granting of a new trial. Reversible error occurs only when the unavoidable effect of the challenged
comments would prejudice the jurors and form in their minds a fixed bias and hostility toward the defendant such
that the jurors could not weigh the evidence and render a true verdict.

Commonwealth v. Ali, 10 A.3d 282 (citing Commonwealth v. Cooper, 941 A.2d 655, 668 (2007) (citations omitted). Prosecutorial
remarks are not objectionable if the remarks “were based on the evidence or proper inferences therefrom ....” Commonwealth v.
Jones, 811 A.2d 994, 1006 (Pa. 2002). However, the prosecutor should not “misstate the evidence or mislead the jury as to the infer-
ence it may draw.” Commonwealth v. Shain, 426 A.2d 589, 591-92 (Pa. 1981).
Contrary to the Defendant’s contention, the Commonwealth’s statements during closing arguments were based on the

evidence and the proper inferences that could have been drawn therefrom. With respect to the comment about how “drug
dealers like Morgan kill C.I.’s,” the court notes that the jury heard evidence about the importance of maintaining the
confidentiality of the informants in order to keep them safe and prevent their dealers from ascertaining their identity. (TT,
pp. 70, 94, 104-05, 231).
Indeed, during his testimony, Detective DeTemple testified that the “whole idea behind the confidential informant is the

confidentiality. Keep them safe, keep them hopefully out of the picture.” (TT, pp. 70, 94). The testimony about the purposes of
delaying the arrest of a drug-dealer also relayed to the jury that a CI’s safety could be compromised if drug dealers were able to
ascertain the identity of the individual(s) who set them up. To complete the picture, there was testimony about the use of a CI, and
there was certainly ample evidence, presented through the testimony regarding the circumstances of the controlled buy, that the
Defendant was a drug-dealer. Accordingly, the Commonwealth’s statements that drug-dealers like the Defendant pose a threat
to the safety of confidential informants was a fair comment based on the evidence that had been presented to the jury and the
inferences that the jurors could draw from that evidence. The Commonwealth did not misstate the evidence or mislead the jury
as to the evidence in any way, and the comment was largely in response to the Defendant’s closing argument wherein defense
counsel suggested to the jury that the “biggest hole” in the case was the absence of the informant at trial and the Defendant’s
inability to question the informant about what happened. (TT, pp. 211-12, 221, 227). Thus, the Commonwealth’s comment was made
in the context of explaining the importance of maintaining the secret identity of the informant in order to keep him/her alive and
safe since the defense made the absence of the CI at trial an issue. (TT, pp. 230-32).
With respect to the Commonwealth’s comment about how the “CI.’s friend died from what Morgan did,” Detective DeTemple

testified that it was his belief that the CI was motivated to engage in the controlled buy with the Defendant because the CI’s friend
had died from drugs that were purchased from the Defendant and that the CI wanted to prevent another death from occurring.
(TT, pp. 109-10). Detective DeTemple also testified that heroin and fentanyl are dangerous and lethal substances. (TT, pp. 102-04).
Accordingly, the jury was presented with evidence that supported the Commonwealth’s comment during closing argument. The
court further notes that any prejudice which may have resulted from these comments was minimal in light of the very consistent
and credible testimony regarding the controlled purchase that the Defendant engaged in with the CI. As has been stated earlier,
law enforcement officers directly observed the Defendant engage in a prearranged drug transaction, at a prearranged time and
place, for a prearranged sum of money, wherein he ultimately sold 5 stamp bags of heroin and fentanyl to a CI. The detectives
testified numerous times that between the both of them never lost sight of the CI, and they retrieved the drugs from the CI
immediately after the transaction was over. Thus, given the strength of the evidence presented against the Defendant at trial,
the Commonwealth’s comment had little, if any, prejudicial effect on the Defendant.
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III. CONCLUSION
For all the reasons just stated, the Defendant’s contentions on appeal are without merit. This court did not abuse its discretion

at trial. The alleged prosecutorial misconduct was waived for failure to object, and any claim of prejudice therefrom is meritless
in any event.

BY THE COURT:
/s/Lazzara, J.

Date: September 6, 2018

1 The Defendant was awaiting transcripts.

Commonwealth of Pennsylvania v.
Daevon Donta Plowden

Criminal Appeal—Homicide—Sufficiency—Self Defense—VUFA—Evidence—PFA Orders—Habit Testimony—Jury Instruction—
Expert Testimony—Relevance

Defendant asserts insufficient evidence because the Commonwealth failed to disprove the justification defense
beyond a reasonable doubt.

No. CC 2016-7477. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 2, 2018.

OPINION
This is a direct appeal from the judgment of sentence entered on March 16, 2018, following a jury trial that took place between

December 12, 2017, and December 18, 2017. The Defendant was charged with Criminal Homicide (18 Pa. C.S.A. §2501(a));
Criminal Attempt – Homicide (18 Pa C.S.A. §901(a)); Aggravated Assault – Serious Bodily Injury (18 Pa C.S.A. §2702(a)(1));
Aggravated Assault – Deadly Weapon (18 Pa C.S.A. §2702(a)(4)); Carrying a Firearm Without a License (18 Pa. C.S.A. §6106(a)(1));
and Recklessly Endangering Another Person (18 Pa C.S.A. § 2705). At the conclusion of the Commonwealth’s case-in-chief, the
charge of Recklessly Endangering Another Person was withdrawn. (Trial Transcript, (“TT”) 12/12/18 – 12/15/18, p. 529). On
December 18, 2017, the Defendant was convicted of First-Degree Murder, as well as all of the remaining charges. Sentencing was
deferred to allow for the preparation of a Pre-Sentence Report (“PSR”).
On March 16, 2018, the Defendant was sentenced to life imprisonment for his First-Degree Murder conviction. He received a

twenty (20) to forty (40) year term of imprisonment at the attempted homicide conviction, which was ordered to run concurrently
with his life sentence. The Defendant also received a consecutive two (2) to four (4) year term of imprisonment for the firearm
conviction. The Defendant was awarded 660 days of credit for time served, and a No-Contact Order was imposed.
Trial Counsel subsequently filed a motion to withdraw from representation. Counsel’s motion was granted on March 16, 2018,

and the Office of the Public Defender was appointed to represent the Defendant on appeal. The Defendant filed timely post-
sentence motions on March 26, 2018, and May 18, 2018. The post-sentence motions challenged the weight and sufficiency of
evidence, as well as certain rulings made prior to, and at the time of, trial. The motions were heard and denied on June 21,
2018. This timely appeal followed.
On July 5, 2018, this court issued an Order pursuant to Pa.R.A.P.1925(b), directing the Defendant to file a Concise Statement

of Matters Complained of on Appeal (“Concise Statement”) no later than July 27, 2018. On July 26, 2018, the Defendant filed a
timely Concise Statement raising the following allegations of error on appeal:

a. The conviction with respect to the conviction of murder in the first degree is not supported by sufficient evidence. Mr.
Plowden asserts that the Commonwealth failed to prove that he acted with malice with respect to the death of Taymar
Taylor. While the Commonwealth asserted that the doctrine of transferred intent supplied the malice requirement, no
evidence was presented as to an intentional and premeditated killing of Daniel Jones. Rather, Mr. Plowden acted with
justification in shooting Jones. Thus, no malice can be transferred/inferred here for the murder charge.

b. With respect to the attempted homicide conviction, again, the evidence is insufficient to support a conviction because
Commonwealth failed to disprove the claimed justification defense beyond a reasonable doubt. The Commonwealth
provided no evidence of premeditation, deliberation, or malice. The evidence supported the conclusion that Mr. Plowden
acted in self-defense or defense of others here. This conviction must be vacated.

c. The guilty verdict on the charge of carrying a firearm without a license must be set aside as the evidence was insuffi-
cient to support a conviction. The Commonwealth claimed that the weapon was “concealed” because it had fallen into
high grass and was not easily viewed. Yet, this is not the legislative intent behind the statute, which is meant to apply to
persons who are carrying weapons on their person without a concealed carry permit. The conviction must be overturned.

d. This Honorable Court must grant Mr. Plowden a new trial because the denial of his motion in limine regarding the
admissibility of Daniel Jones’s PFA Orders, entered with respect to Mr. Plowden’s girlfriend, Lashawna Holmes, was in
error. This Court’s stated rationale for denying the admissibility of these matters was that Mr. Plowden had not properly
shown that he was aware of the PFA’s. Yet, these documents, introduced via the motion to reconsider the denial of the
motion in limine if not before, clearly reference incidents involving Mr. Plowden and threats made by Jones against
Mr. Plowden prior to the incident at hand. This evidence is relevant and extremely probative regarding the defense
theory of justification. Mr. Plowden should have a new trial in which these matters are admissible at trial to establish
his justification defense to the jury.

e. Moreover, the reference to Mr. Jones’s VUFA conviction, which incident occurred three months prior to the incident in
this case, and thus in-between the times of the incident at the hotel (where Jones first pointed a gun at Mr. Plowden) and
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the within shooting, is clearly relevant to Mr. Plowden’s defense. Not only does it bolster the defense assertion that Jones
always carried a firearm, it helps to establish that Mr. Plowden was in fear for his life on the night of this incident. The
evidence was relevant and more probative than prejudicial. Precluding the defense from presenting this evidence at trial
was error. Mr. Plowden requests a new trial at which this evidence is admitted.

f. This Honorable Court erred in failing to give the requested jury instruction regarding Pa.R.E. 406 (Habit). Testimony
had been presented regarding Mr. Jones always carrying a gun with him, this is sufficient for a habit instruction. The
evidence is relevant to the issue of whether Mr. Plowden saw Jones with a gun, and makes more likely than not that
Jones carried a weapon on the night in question, even if police did not recover a gun. Further, this evidence supports
the justification defense and supports Mr. Plowden’s claim of fear on that evening.

g. This Court erred in denying the defense request for a forensic psychologist to examine Mr. Plowden and establish that
he held an honest, bona fide belief that he was in danger, thus supporting the justification defense. The expert could
explain the defendant’s fears and whether those fears were reasonable. Mr. Plowden requests a new trial at which this
expert is provided.

(Concise Statement, pp. 2-4).

The Defendant’s contentions are without merit. The court respectfully requests that the Defendant’s convictions be upheld for
the reasons that follow.

I. FACTUAL BACKGROUND
The events leading up to the May 25, 2016 murder of Tamar Taylor, and the attempted murder of Daniel Jones, began

several months prior, when the Defendant began dating a woman named Lashawna Holmes in October of 2015. (TT, pp. 123,
148). Ms. Holmes previously had been in a long-term and tumultuous relationship with Daniel Jones for approximately nine
and a half (9 1/2) years, and they had a daughter together in 2008. (TT, pp. 117-18, 232). After her relationship with Mr. Jones
ended, Ms. Holmes started seeing the Defendant. (TT, pp. 118, 123, 144, 232). Mr. Jones did not like the Defendant, and he
threatened and intimidated the Defendant multiple times over the course of Ms. Holmes’ relationship with the Defendant.
(TT, pp. 126, 128, 148-56, 162, 203). Some of the threats were made through Ms. Holmes, such as when Mr. Jones told her
that the Defendant’s “clock was ticking.” (TT, p. 162).
There were two (2) specific incidents preceding the night of the murder where Mr. Jones allegedly pulled a gun on the

Defendant. (TT, pp. 148-56). The first incident occurred in late October of 2015, when Mr. Jones followed the Defendant and
Ms. Holmes to the Marriott Hotel in the Waterfront area of Homestead, PA, where the couple was attempting to enjoy a week-
end getaway. (TT, pp. 148-51, 186-88). Mr. Jones had tracked Ms. Holmes’ location using the Find My IPhone App, and he told the
front desk that he was her husband. (TT, p. 149). Ms. Holmes had a “small disagreement” with Mr. Jones in the lobby then returned
to her room and told the Defendant what had happened. (TT, p. 150-51). The Defendant confronted Mr. Jones at the hotel and asked
why he had unexpectedly appeared there. (TT, pp. 149, 151, 207). This was the first interaction between the two (2) men since the
Defendant began dating Ms. Holmes. (TT, p. 153). Mr. Jones punched the Defendant in the face, and a physical altercation ensued
in the hotel parking lot. (TT, pp. 151, 208). Ms. Holmes broke up the fight and told Mr. Jones to leave, informing him that the front
desk was calling the police at her request. (TT, pp. 151, 189, 208). Mr. Jones walked to his car, pulled out a firearm, aimed it at
Ms Holmes and the Defendant, and said, “y’all want to play? We are going to play.” (TT, pp. 151-53, 253). Mr. Jones then stated,
“someone is going to die.” (TT, p. 152). Neither Ms. Holmes nor the Defendant had a firearm at that time. (TT, p. 152).
The second incident occurred a few months later, towards the end of 2015 or the beginning of 2016. (TT, pp. 154-56). Mr. Jones

confronted Ms. Holmes one morning at their daughter’s school. (TT, p. 154). He asked why she was dating the Defendant, and he
told her that she should not be with him. (TT, p. 154). Ms. Holmes then returned home to meet the Defendant because he was going
to drive her to work. Mr. Jones followed Ms. Holmes back to her street in his Jeep. (TT, pp. 154, 210). The Defendant was waiting
outside for Ms. Holmes. When he saw Mr. Jones appear, the Defendant asked him why he was there. (TT, p. 154). Mr. Jones
responded by brandishing his firearm and revving up his engine, letting the Defendant know that he was armed. (TT, pp. 154-55,
210). He drove away after Ms. Holmes told him that she was calling 911. (TT, pp. 210-11).
According to the Defendant, Mr. Jones also threatened him via Facebook in May of 2016, which prompted a text message

conversation between the Defendant and Ms. Holmes on May 17, 2016, approximately one week before the night of the murder.
(TT, pp. 125-134); (Commonwealth’s Exhibits 18, 19, and 20). In that text exchange, the Defendant told his girlfriend about the
Facebook threat that he had received from Mr. Jones. (TT, pp. 128, 130-32). Ms. Holmes asked the Defendant to show her the
Facebook threat, but the Defendant did not take a picture of it, and he told her that he had lost it when he blocked the page
from which it came. (TT, p.131).
In that same text exchange, the Defendant told his girlfriend that he “was tired of Daniel’s threats,” and he stated that that is

“the last time [Mr. Jones] is going to threaten me.” (TT, p. 128). The Defendant then said, “I am telling you []now if you plan on
[Daniel Jones] being apart [sic] of your child’s life I’m going to kill him the next time he picks her up or the next opportunity I
get, I promise you. I’m done with the death threats, I’m done with it.” (TT, pp. 130-31) (emphasis added). The Defendant warned
Ms. Holmes that Mr. Jones would never threaten her again. (TT, p. 131). He then said, “[Mr. Jones] already did it’s a rap. And you
better not say shit to him about it.” (TT, p. 131). The Defendant then stated “I swear I’m going to kill this weak ass Nigga.” (TT,
p. 132) (emphasis added). On May 21, 2016, approximately four (4) days before the incident date, the Defendant sent Ms. Holmes
another text message about Mr. Jones, stating, “…your baby’s Dad is hole bitch man swear to God I’m really going to rip his
fucking head of[f]”. (TT, pp. 132-34) (emphasis added).
On May 25, 2016, the Defendant was at his Brentwood home, where he lived with Ms. Holmes, her daughter Skye, and Ms.

Holmes’ mother and father. (TT, pp. 118-19, 218-19, 227, 232). The residence, located at 45 Bellanca Avenue, was three (3) stories
high, had a small yard, brick porch, and a side door with a small porch on the right side of the house. (TT, pp. 119-21, 137, 219). At
approximately 9:00 p.m. that evening, Skye texted her father, Mr. Jones, and asked if he could drop off a sleeping bag and bug spray
that she needed for an upcoming camping trip. (TT, pp. 122-23, 193, 233). When Skye told her mother that she had texted her father,
Ms. Holmes became upset. (TT, p. 192). Ms. Holmes told Mr. Jones not to come over because he was not welcome at the house and
that she would call the police if he came. (TT, pp. 123, 158-59, 192, 269). Mr. Jones ignored her warnings and insisted that he was
coming over. (TT, pp. 123, 158, 195, 269). Ms. Holmes then told the Defendant about Skye’s text and that Mr. Jones was coming
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to the house. (TT, pp. 123, 134). At the time of this conversation, the Defendant was dressed casually in a white t-shirt and grey
basketball shorts. (TT, p. 134).
Ms. Holmes waited for Mr. Jones outside of the home on her front porch. (TT, p. 135). Mr. Jones arrived at the house around

9:30 p.m., approximately 15 to 30 minutes after Skye texted him. (TT, pp. 135, 196-97). His friend and co-worker, Tamar Taylor,
had driven Mr. Jones to the house. Mr. Taylor waited inside of his car while Mr. Jones dropped off the camping supplies. (TT, pp.
234-35, 237). Mr. Taylor’s car was parked across the street from the home at 45 Bellanca Avenue, with the driver’s side door
facing the house. (TT, pp. 137, 234-36). Mr. Taylor had left the car running while he waited for Mr. Jones. (TT, p. 237).
When Mr. Jones exited the vehicle, Ms. Holmes was angry, and she asked why he had come over when she had told him that

he was not welcome. (TT, pp. 135-36). She told him that he should not be there and that she would call the police. (TT, p. 236).
Mr. Jones did not verbally respond to her; rather, he made a peace sign and walked towards Sheila Taylor, Ms. Holmes’ mother,
who was waiting for him to receive the supplies. (TT, pp. 136, 140, 237). Mr. Jones, walking across the street from the car toward
the house, approached the curb, handed the camping supplies to Mrs. Taylor, said thank you, and turned, walking back to the car.
(TT, pp. 136, 158-59, 218, 221, 225, 235, 237, 261, 269). The entire encounter lasted no more than one minute, and Mr. Jones never
stepped foot on the curb, sidewalk, yard, or porch of the residence. (TT, pp. 136, 140, 221, 225-26). Mrs. Taylor immediately
returned to the home after receiving the supplies from Mr. Jones. (TT, pp. 228-29).
Mr. Jones was entering the vehicle, and his body was halfway inside, when the Defendant appeared from the side of the house

with a gun in his hand. (TT, pp. 137-39, 212, 222, 237-39, 255). The Defendant had changed clothes and was now dressed in a black
t-shirt, black pants, and black hat. (TT, pp. 139, 224, 238, 482). He asked Mr. Jones why he was outside of the house, and he told
Mr. Jones that he should not be there. (TT, pp. 137, 159, 239). Mr. Jones replied, “You done? You done?” (TT, pp. 160, 269). Ms.
Holmes went into the house to call 911 because she feared that the confrontation would escalate. (TT, pp. 139, 159-60).
After appearing from the side of the house, dressed in all black, and telling Mr. Jones that he should not be there, the Defendant

began firing his weapon at Mr. Jones and the vehicle that he was partially occupying. (TT, pp. 239, 254-55, 261). When the shots
began, Mr. Jones exited the car and took cover behind the rear passenger side door. (TT, pp. 239-40). He began running when he
heard a pause in the gunfire. (TT, pp. 239-42). The Defendant chased Mr. Jones down the middle of the street while firing his gun
at him, and he shot Mr. Jones in the left buttocks as Mr. Jones was running away. (TT, pp. 241-43, 246-47). Mr. Jones was able to
escape without any fatal injuries despite the fact that the Defendant had fired an entire clip of ammunition and had even reloaded
his weapon. (TT, pp. 241-43, 246-47, 386-87, 432, 440).
Mr. Jones immediately called 911. After flagging down a passing police vehicle, Mr. Jones told Brentwood Police Officer Carl

Rech that the Defendant had shot him. (TT, pp. 243-44, 304, 308, 327). Mr. Jones told Officer Rech that he was “dropping some-
thing off at his child’s mother’s house” and that the Defendant had “chased him” and “started shooting at him.” (TT, p. 310). Mr.
Jones told paramedic John Balkovac that he was ambushed when he was dropping off a sleeping bag to his daughter. He related
“someone came out from between the house and just started shooting.” (TT, pp. 261, 277, 282). Mr. Jones was taken to Allegheny
General Hospital where he was treated for his gunshot wound. (TT, p. 247).1

An unidentified female had also called 911, reporting “gun shots firing” around 50 Bellanca Avenue. (TT, p. 296). She told the
911 Operator that she saw “a man running down” the street and that she heard that man saying, “I told you not to come, I told you
I would.” (TT, p. 296) (emphasis added).
Ms. Holmes and her mother heard gunshots from inside of the house. (TT, pp. 140, 160, 225). Mrs. Taylor recalled approximately

two (2) minutes passing from the time that she took the sleeping bag from Mr. Jones to the time that she heard the gunshots. (TT,
p. 229). Ms. Holmes heard “a ton of gunshots” then heard a “slight pause,” followed by more gunshots. (TT, pp. 160, 211). After the
gunfire ceased, Ms. Holmes came outside and saw the Defendant “in the distance down the street” on the far side of 55 Bellanca
Avenue. (TT, pp. 140-41, 212). She did not see Mr. Jones. (TT, pp. 140, 212). Ms. Holmes did, however, see Tamar Taylor’s car
collide with another vehicle in front of 53 Bellanca Avenue. (TT, pp. 141, 261, 297, 365, 378, 394, 435). The car crash was the
result of Mr. Taylor being struck and killed by four (4) bullets that had been intended for his friend, Daniel Jones. (TT, pp. 95,
261, 300, 522). Mr. Taylor’s car was still running when the police arrived on scene. (TT, p. 371).
The Defendant fled from the scene of the shooting and was apprehended an hour later, at approximately 10:12 p.m. (TT, pp. 311,

326, 359). The Defendant was discovered by Pittsburgh Police Officer Lucas Coyne and his K-9 partner, Dash. (TT, pp. 335-36).
The Defendant was found hiding near a tree in the backyard area between 69 and 63 Bellanca Avenue. (TT, pp. 317, 326, 339, 346,
348). The area was a “wooded hillside” with “waist high” shrubbery and grass. (TT, pp. 317, 339-40, 347, 429). The Defendant’s
black “Carhartt winter tossle cap” was discovered approximately 20-30 feet away from where the Defendant was hiding. (TT, pp.
339-44, 347). The Defendant did not have any injuries. (TT, p. 483).
The Defendant’s first statement upon being located was “okay, okay, you got me”. (TT, pp. 346, 356). Immediately following his

capture, the Defendant lied to Officer Rech twice about the presence and location of his firearm. (TT, p. 313). The Defendant first
told Officer Rech that he did not have a firearm at all. (TT, p. 313). The Defendant later admitted that he had a firearm, but then
lied about its whereabouts. (TT, pp. 313, 500). He told Officer Rech that he had thrown it on a rooftop. (TT, pp. 313, 473, 500).
“[T]here was [an] active search all night for guns up Bellanca Avenue and in between Farson Way and Bellanca.” (TT, p. 472). A
considerable amount of time and resources was wasted attempting to search rooftops for the firearm. The Defendant’s black Glock
9 millimeter firearm was ultimately found approximately 15-30 feet away from where he had been apprehended. (TT, pp. 315, 331,
429, 447-73). The firearm was found “on the ground[] under the [thick] shrubbery, brush.” (TT, pp. 318, 430) (emphasis added). The
firearm was partially concealed by the foliage, which made it difficult to see. (TT, pp. 430-31); (Commonwealth’s Exhibit 64).
Crime Scene Investigators were able to recover thirteen (13) 9-millimeter shell casings, as well as an empty 9-millimeter

magazine from the crime scene. (TT, pp. 378, 386, 389, 392, 394, 429, 437, 440, 514). The evidence indicated that the Defendant
had fired his gun at least 13 times, and his gun was capable of housing 16 bullets at one time. (TT, pp. 387, 392). The empty
magazine, as well as 12 of the 13 spent casings, were found on the roadway, and one (1) casing was found on the sidewalk opposite
45 Bellanca Avenue. (TT, pp. 392-93, 418, 429, 440). All thirteen (13) casings were found to have been discharged by the
Defendant’s gun. (TT, p. 524). There were no casings found on the porch or yard of the Defendant’s residence or on the sidewalk
in front of 45 Bellanca Avenue. (TT, p. 392). When the Defendant’s firearm was retrieved by the police, they discovered that the
gun had a loaded magazine with a live round in the chamber. (TT, pp. 432, 440).
The Defendant was interviewed by Allegheny County Homicide Detective Patrick Kinavey at approximately 11:49 p.m. on the

night of the shootings. (TT, pp. 480-82, 487); (Commonwealth’s Exhibits (“C.E.”) 74 and 75). During his interview, the Defendant
admitted that he had lied about throwing his firearm on a rooftop. (TT, p. 500); (C.E. 75, pp. 19, 21). The Defendant told Detective
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Kinavey that he dropped the firearm as he was running down the hillside and that the firearm was “in the bushes” where he was
hiding. (TT, pp. 501-02); (C.E. 75, p. 19). The Defendant also lied about what had happened to the extra magazine that he was
carrying, telling Detective Kinavey that he was “not sure” where it was and that it might have fallen out of his pocket. (TT, p. 501);
(C.E. 75, p. 19).
During his interview, and at trial, the Defendant claimed that he was acting in self-defense. He said that Daniel Jones had pointed

a gun at him over the roof of the car that night. (TT, p. 502); (C.E. pp. 13, 15, 20). He stated that he did not give Mr. Jones a chance
to shoot, instead pulling a Glock 9 firearm from his waistband and shooting. (C.E. 15-16). However, Ms. Holmes testified that she
never saw Mr. Jones with a firearm that night, and Mr. Jones testified that he did not have a firearm on the night of the incident.
(TT, pp. 143, 156, 251-52, 271). Law enforcement also did not find a weapon on Mr. Jones when they were clearing him for
medical transport. (TT, pp. 276, 300). Further, investigators did not find any other weapons after searching the crime scene
that night. (TT, p. 503). In fact, by the time of trial, no gun had ever been found or turned over to police. (TT, p. 440).

II. DISCUSSION

A. The evidence presented at trial was sufficient to support the Defendant’s convictions for First-Degree Murder,
Attempted Murder, and Carrying a Firearm without a License.

The standard of review for challenges to the sufficiency of evidence is wellsettled. Our appellate courts have explained the
standard as follows:

As a general matter, our standard of review of sufficiency claims requires that we evaluate the record “in the light most
favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence.” Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000). “Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt.” Commonwealth v. Brewer, 876 A.2d 1029, 1032 (Pa. Super. 2005). Nevertheless, “the
Commonwealth need not establish guilt to a mathematical certainty.” Id.; see also Commonwealth v. Aguado, 760 A.2d
1181, 1185 (Pa. Super. 2000) (“[T]he facts and circumstances established by the Commonwealth need not be absolutely
incompatible with the defendant’s innocence”). Any doubt about the defendant’s guilt is to be resolved by the fact finder
unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the
combined circumstances. See Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa. Super. 2001).

The Commonwealth may sustain its burden by means of wholly circumstantial evidence. See Brewer, 876 A.2d at 1032.
Accordingly, “[t]he fact that the evidence establishing a defendant’s participation in a crime is circumstantial does not
preclude a conviction where the evidence coupled with the reasonable inferences drawn therefrom overcomes the
presumption of innocence.” Id. (quoting Commonwealth v. Murphy, 795 A.2d 1025, 1038-39 (Pa. Super. 2002)).
Significantly, we may not substitute our judgment for that of the fact finder; thus, so long as the evidence adduced, accepted
in the light most favorable to the Commonwealth, demonstrates the respective elements of a defendant’s crimes beyond
a reasonable doubt, the appellant’s convictions will be upheld. See Brewer, 876 A.2d at 1032. Commonwealth v. Rahman,
75 A.3d 497, 500-01 (Pa. Super. 2013) (quoting Commonwealth v. Pettyjohn, 64 A.3d 1072 (Pa. Super. 2013)) (citations
omitted).

Additionally, the courts have noted, “[w]here there is sufficient evidence to enable the trier of fact to find every element of the
crime has been established beyond a reasonable doubt, the sufficiency of the evidence claim must fail.” Commonwealth v. Brown,
52 A.3d 320, 323 (Pa. Super. 2012). It is clear that “the evidence established at trial need not preclude every possibility of
innocence and the fact-finder is free to believe all, part, or none of the evidence presented.” Id. at 323.

First-Degree Murder
The Defendant contends that the Commonwealth failed to prove that the Defendant “acted with malice” with respect to the

death of Tamar Taylor. (Concise Statement, p. 2). The Defendant asserts that the doctrine of transferred intent did not support the
finding of First-Degree Murder because “no evidence was presented as to an intentional and premeditated killing of Daniel Jones.”
Id. The Defendant’s first argument has no merit.

The Supreme Court of Pennsylvania has explained the elements of First-Degree Murder as follows:

There are three elements of first-degree murder: (i) a human being was unlawfully killed; (2) the defendant was respon-
sible for the killing; and (3) the defendant acted with malice and a specific intent to kill. 18 Pa. C.S. § 2502(a);
Commonwealth v. Houser, 18 A.3d 1128, 1133 (Pa. 2011). As set forth in the third element, first-degree murder is an
intentional killing, i.e., a “willful, deliberate and premeditated killing.” 18 Pa. C.S. § 2502(a) and (d). “Premeditation and
deliberation exist whenever the assailant possesses the conscious purpose to bring about death.” Commonwealth v.
Drumheller, 808 A.2d 893, 910 (Pa. 2002). The law does not require a lengthy period of premeditation; indeed, the design
to kill can be formulated in a fraction of a second. Commonwealth v. Rivera, 983 A.2d 1211 , 1220 (Pa. 2009); Drumheller,
supra; Commonwealth v. Earnest, 21 A.2d 38, 40 (Pa. 1941) (“Whether the intention to kill and the killing, that is, the
premeditation and the fatal act, were within a brief space of time or a long space of time is immaterial if the killing was
in fact intentional, willful, deliberate and premeditated.”). Specific intent to kill as well as malice can be inferred from
the use of a deadly weapon upon a vital part of the victim’s body. Houser, supra at 1133- 34; Briggs, supra at 306-07;
Commonwealth v. Wright, 961 A.2d 119, 130-31 (Pa. 2008). Whether the accused had formed the specific intent to kill is a
question of fact to be determined by the jury. Commonwealth v. Carroll, 194 A.2d 911, 916 (Pa. 1963).

Our appellate courts have also clearly explained the doctrine of transferred intent, stating that “[p]ursuant to the doctrine of
transferred intent, the intent to murder may be transferred where the person actually killed is not the intended victim.”
Commonwealth v. Jones, 912 A.2d 268, 279 (Pa. 2006); 18 Pa. C.S.A. § 303(b)(1). Here, properly viewing the evidence in the light
most favorable to the Commonwealth, and giving the Commonwealth the benefit of all reasonable inferences to be drawn from that
evidence, the evidence was sufficient for the jury to find that the Defendant harbored a specific intent to kill Daniel Jones and that
this intent was transferred to Tamar Taylor when he was killed by the bullets that had been intended for his friend, Mr. Jones.
As this court recounted in its factual recitation, the Defendant made repeated death threats against Daniel Jones a week before
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the murder. (TT, pp.125-34). Specifically, on May 17, 2016, he “promised” Lashawna Holmes that he was “going to kill [Daniel
Jones] the next time he picks [the child] up or the next opportunity” he got. (TT, pp. 130-31). The Defendant also texted, “I swear
I’m going to kill this week ass Nigga.” (TT, p. 132). Then, on May 21, 2016, the Defendant texted Ms. Holmes saying, “your baby’s
Dad is hole bitch man swear to God I’m really going to rip his fucking head of[f].” (TT, pp. 132-34). Four (4) days later, when the
Defendant found out that Mr. Jones was coming over to their house to drop off the camping supplies, he changed from a white
t-shirt and grey basketball shorts to a black shirt, black pants, and black hat. (TT, pp. 134, 139, 207, 224, 238, 339-44, 347, 482). The
Defendant then armed himself with a fully loaded Glock 9 handgun, brought with him an extra magazine of ammunition, and then
left the house by the side door. (TT, pp. 140, 315, 331, 386, 429). Sheila Taylor recalled seeing the Defendant standing at the side
of the house approximately 20 minutes before Daniel Jones arrived, which shows that the Defendant was actively waiting for
his arrival in a location where he could catch Mr. Jones offguard and ambush him. (TT, pp. 222, 224). That evidence supports a
finding of premeditation.
The jury was entitled to credit the testimony which showed that the Defendant initiated the confrontation with Mr. Jones at a

point when Mr. Jones was in the process of leaving the area and was almost entirely back inside of Mr. Taylor’s vehicle. (TT, pp.
136-39, 236-39). The gun was in the Defendant’s hand before any words were even exchanged. (TT, pp. 137-39, 212, 222, 237-39,
255). The Defendant pointed his gun at Mr. Jones, unloaded an entire clip of ammunition, and then reloaded his firearm with the
extra magazine that he had intentionally brought with him. (TT, pp. 140, 378, 386, 389, 392, 394, 429, 432, 437, 440, 514). The
evidence showed that the Defendant fired at least 13 shots at Mr. Jones, which also supports a finding of an intentional killing.
(TT, pp. 392, 524).
Although the Defendant claimed self-defense at trial, the jury clearly found, after weighing the evidence as a whole, that the

claim was not supported by the evidence. Even assuming, for the sake of argument, that the Defendant did see Mr. Jones point a
firearm at him, the fact that the Defendant chased Mr. Jones, shooting him in the buttocks, clearly showed that the Defendant was
still using deadly force even after any perceived threat against him had been dispelled. (TT, pp, 242-43, 296, 310). That evidence
supports a finding of a specific intent to kill. Additionally, the evidence of the 911 caller who heard a man say, “I told you not to
come. I told you I would” also directly supports the jury’s finding of a premeditated and intentional killing. (TT, p. 296) (emphasis
added).
Crucial to finding that the Defendant acted in self-defense is the need for the trier of fact to find credibility in the Defendant’s

claim that Mr. Jones had a firearm that night. The court would note that, if anyone had any incentive to corroborate the Defendant’s
claim that Daniel Jones had a firearm that night, it would have been Lashawna Holmes. Ms. Holmes had a negative and tumul-
tuous relationship with Mr. Jones, and she did not want him at her residence. However, the Defendant’s own girlfriend at the time
of the incident, Ms. Holmes, testified believably that the Defendant was the only person that she saw with a gun that night. (TT, p.
212). The court also notes that it would have been reasonable for the jury to infer that, if Mr. Jones had actually had a gun with
him that night, he would have attempted to return fire at some point instead of taking cover and then running, thereby risking
injury. However, the only shell casings found at the scene were from the Defendant’s weapon. (TT, p. 524). It should also be noted
that no gun was ever found either on or near Mr. Jones’ person, in Mr. Taylor’s vehicle, or along Mr. Jones’ path of escape. (TT, pp.
440, 472-73).
The Defendant’s actions after the shooting further demonstrated his consciousness of guilt and were not consistent with actions

that were lawfully taken in self-defense. To be sure, instead of remaining on the scene, reporting the incident to the police, and
explaining the events that had just transpired, the Defendant fled the scene and attempted to conceal himself from the authorities.
(TT, pp. 311, 317, 326, 335-336, 339, 346, 348, 359). He then lied about the existence and location of the murder weapon twice. (TT.
pp. 313, 473, 500). Additionally, instead of admitting that he had reloaded his weapon, he lied about the whereabouts of the extra
magazine. In the time leading up to trial, the Defendant’s actions again demonstrate a consciousness of guilt, by “hinting” to
Ms. Holmes about not appearing for court hearings, while Mr. Jones told her that she would be fine and that all she had to do was
tell the truth. (TT, p. 143).
While Mr. Jones was certainly not an entirely innocent party in the events leading up to the shooting, and while he may have

threatened the Defendant in the past, the evidence demonstrated that Mr. Jones did not come to the residence to engage in any sort
of altercation that evening. Mr. Jones appeared to accept that he was not welcome at the residence, remaining in the street and
never approaching the house or front yard, let alone even the sidewalk. (TT, pp. 136-37, 193-95, 226). Mr. Jones walked directly
back to Mr. Taylor’s vehicle after he delivered camping supplies, and he was practically back inside of the vehicle when the
Defendant appeared from the darkness, dressed all in black, with a loaded weapon in his hand, and started shooting. (TT, pp. 136-
139, 212, 238-39, 255).
The Commonwealth need not prove the Defendant’s guilt to a mathematical certainty, and it may prove its case by means of

wholly circumstantial evidence. Brewer, supra, at 1032. This is not a case where the evidence was so weak and inconclusive that,
as a matter of law, no probability of fact can be drawn from the combined circumstances. Commonwealth v. Watley, 81 A.3d 108,
115 (Pa Super. 2013). Nor is this a case “[w]here the evidence offered to support the verdict is in contradiction to the physical facts,
in contravention to human experience and the laws of nature.” Commonwealth v. Smith, 853 A.2d 1020, 1028 (Pa. Super. 2004).
Accordingly, viewed in the light most favorable to the Commonwealth as verdict-winner, the testimony of the Commonwealth’s

witnesses, the physical evidence, and the Defendant’s own actions and statements were more than sufficient for the jury to
disbelieve the Defendant’s self-defense claim and to find, beyond a reasonable doubt, that the Defendant had a specific intent to
kill Daniel Jones. The jury was free to believe all, part, or none of the evidence. Because the evidence was sufficient to prove the
Defendant’s specific intent to kill Daniel Jones, there was sufficient evidence to prove First-Degree Murder for the killing of Tamar
Taylor under the doctrine of transferred intent. Jones, supra at 279.

Attempted Murder
The Defendant’s challenge to the sufficiency of evidence underlying his attempted murder conviction should be rejected for the

same reasons. “Attempted murder is defined by reading the attempt statute, 18 Pa. C.S.A. § 901(a), in conjunction with the murder
statute, 18 Pa. C.S.A. § 2502(a) (murder of the first degree).” Commonwealth v. Johnson, 874 A.2d 66, 71 (Pa. Super 2005).
“Accordingly, the elements of attempted murder are (1) the taking of a substantial step, (2) towards an intentional killing.” Id. at
71. As discussed, the evidence viewed in the light most favorable to the Commonwealth was sufficient to disprove self-defense, as
well as to prove that the Defendant harbored a specific intent to kill Daniel Jones and that he took a substantial step in attempting
to kill Daniel Jones when he fired his weapon at him at least 13 times and chased him down the street. Commonwealth v. Geathers,
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847 A.2d 730, 734 (Pa. Super. 2004); Commonwealth v. Jackson, 955 A.2d 441, 444 (Pa. Super. 2008); 18 Pa. C.S.A. § 901(a).
Accordingly, the Defendant’s second contention lacks merit and should be rejected on appeal.

Carrying a Firearm without a License
The Defendant challenges the sufficiency of evidence underlying his conviction for Carrying a Firearm without a License (18

Pa. C.S.A. §6106(a)). The Defendant argues that the evidence was insufficient to prove concealment because the “legislative intent
behind the statute” is “meant to apply to persons who are carrying weapons on their person without a concealed carry permit.”
(Concise Statement, p. 3). This contention also lacks merit.
As an initial matter, the court notes that it is improper to consider the legislative intent behind a given statute if the words of

the statute are plain and unambiguous. As our Supreme Court recently reiterated in A.S. v. Pennsylvania State Police, 143 A.3d
896, 903 (Pa. 2016):

“The statute’s plain language generally provides the best indication of legislative intent.” See, e.g., McGrory v. Dep’t of
Transp., 915 A.2d 1155, 1158 (Pa. 2007); Commonwealth v. Gilmour Mfg. Co., 822 A.2d 676, 679 (Pa. 2003). It is only when
statutory text is determined to be ambiguous that we may go beyond the text and look to other considerations to discern
legislative intent. “Where statutory or regulatory language is ambiguous, this Court may resolve the ambiguity by
considering, inter alia, the following: the occasion and necessity for the statute or regulation; the circumstances under
which it was enacted; the mischief to be remedied; the object to be attained; the former law, if any, including other statutes
or regulations upon the same or similar subjects; the consequences of a particular interpretation; and administrative
interpretations of such statute.” Freedom Med. Supply. Inc. v. State Farm Fire & Cas. Co.,       Pa.      , 131 A.3d 977, 984 (2016),
citing 1 Pa.C.S. § 1921(c).

Here, the plain and unambiguous statutory text states, in relevant part, that individuals need a license to carry a concealed
weapon on or about their person. 18 Pa. C.S.A. §6106(a) (“ … any person who carries a firearm on or about his person, except in
his place of abode or fixed place of business, without a valid and lawfully issued license under this Chapter commits a felony of
the third degree.”). “In order to support a conviction under §6106, the Commonwealth must prove: “(a) that the weapon was a
firearm, (b) that the firearm was unlicensed, and (c) that where the firearm was concealed on or about the person, it was outside
his home or place of business.” Commonwealth v. Bavusa, 750 A.2d 855, 857 (Pa. Super. 2000), affirmed, 832 A.2d 1042 (Pa. 2003)
(citations omitted). Partial concealment of the firearm is sufficient to prove the crime. Commonwealth v. Montgomery,       A.3d       ,
2018 WL 3297886, at *2 (Pa. Super. 2018) (“[A]ny concealment, even partial, is sufficient to satisfy the concealment element of
the crime.”) (emphasis added).
Carrying a weapon “about” one’s person logically encompasses areas within one’s reach, where a concealed weapon may be

procured and used against an unsuspecting individual. The evidence presented at trial demonstrated that the Defendant’s black
Glock 9mm pistol was found at least partially concealed “under the shrubbery brush,” in the matted-down area of “thick,” “waist-
high” grass, “right in the same general area” where the Defendant had been hiding. (TT, pp. 315-18, 331, 347-48, 429-31, 466). The
firearm was found approximately 15-30 feet away from the Defendant, well within his reach. (TT, p.315). Accordingly, the evidence
was sufficient to prove that he carried a concealed weapon, on or about his person, without a license, outside of his home.2 (TT, pp.
488-89). The Defendant’s third allegation of error on appeal should, therefore, be rejected.

B. This court did not abuse its discretion by denying the Defendant’s motion in limine to admit evidence of the PFA
and Daniel Jones’ VUFA conviction because that evidence was irrelevant and not probative to any material issue of
fact at trial.

“In reviewing a trial court’s ruling on the admissibility of evidence, [the appellate] standard of review is one of deference.”
Commonwealth v. Belknap, 105 A.3d 7, 9 (Pa. Super. 2014). “Questions concerning the admissibility of evidence are ‘within the
sound discretion of the trial court’ and a trial court’s decision concerning admissibility of evidence will not be reversed ‘absent
an abuse of the trial court’s discretion.’” Id. at 9-10 (quoting Commonwealth v. Brown, 52 A.3d 1139, 1197 (Pa. 2012)) (citation
omitted). “An abuse of discretion is not merely an error of judgment, but is rather the overriding or misapplication of the law,
or the exercise of judgment that is manifestly unreasonable, or the result of bias, prejudice, ill-will or partiality, as shown by
the evidence of record.” Commonwealth v. Mendez, 74 A.3d 256, 260 (Pa.Super.2013) (citation omitted), appeal denied,         Pa.        ,
87 A.3d 319 (Pa. 2013). “[I]f in reaching a conclusion the trial court over-rides [sic] or misapplies the law, discretion is then abused
and it is the duty of the appellate court to correct the error.” Commonwealth v. Weakley, 972 A.2d 1182, 1188 (Pa. Super. 2009)
(citation omitted), appeal denied, 986 A.2d 150 (Pa. 2009).

Admissibility of PFA Order
The Defendant contends that this court erred in denying his request to admit evidence regarding the PFA Order that was

secured by Lashawna Holmes against Daniel Jones. The Defendant argues that evidence of the PFA Order between Ms. Holmes
and Mr. Jones was “relevant and extremely probative regarding the defense theory of justification.” (Concise Statement, p. 3). This
claim has no merit.
The PFA Order stemmed from the October 2015 incident at the Marriott Hotel when Daniel Jones pulled a gun on the Defendant

in the parking lot. (TT, pp. 3-16, 148-51, 186-88). The PFA application was completed and filed by Lashawna Holmes. (TT, pp. 8-9,
14). There was no evidence that the Defendant made any averments in the PFA application or that he had knowledge of the
allegations that had been made in the PFA application. (TT, p. 14). There was no evidence that the Defendant was even
mentioned in the PFA application or that he was in any way involved in securing the PFA Order. (TT, p. 14). Contrary to the
Defendant’s assertion, the fact that Daniel Jones was legally prohibited from coming into contact with Lashawna Holmes did
not make it more likely that the Defendant was justified in his use of deadly force on the night of the shooting. Even if the
Defendant was aware of the fact that a PFA Order was in place, he was not automatically entitled to use deadly force against
a person who might violate a court order. The evidence did not show that Mr. Jones was acting in a violent manner towards
Ms. Holmes and that the Defendant was coming to her defense. While it is true that Ms. Holmes did not want Mr. Jones at her
residence that evening, their interaction was incredibly brief, with no verbal response by Mr. Jones to Ms. Holmes’ questions - only
the flashing of a peace sign. (TT, pp. 136, 140, 237). Mr. Jones provided the camping supplies to Ms. Holmes’ mother. (TT, pp. 136,
158-159, 218, 221, 225, 235, 237, 261, 269). Mr. Jones was attempting to leave when the Defendant initiated the confrontation with
a loaded gun, in fact, in his hand. (TT, pp. 137-139, 212, 222, 237-239, 255). The court would also note that, following a contempt
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hearing, Daniel Jones was found not to be in violation of the PFA Order because Lashawna Holmes testified that he never came on
to her property. (Motions Hearing Transcript (“MT”), 9/14/17, p. 59-60).
In any event, even if this court abused its discretion in precluding reference to the PFA Order at trial, which it submits that

it did not, any error in precluding the reference was harmless because the court permitted the jury to hear evidence of the under-
lying facts which gave rise to the PFA Order. (TT, pp. 148-51, 186-88). Allowing the jury to hear evidence of that specific instance
of conduct was more than sufficient to establish the Defendant’s awareness that Daniel Jones carried a firearm. (Id.). The jury also
heard evidence that Daniel Jones had made threats against the Defendant, (TT, pp. 128, 130-132, 151-153, 154-155, 210), and that
Daniel Jones was not welcome at the residence. (TT, pp. 123, 158-159, 192, 269). Accordingly, because the jury still heard the
substantive facts which triggered the issuance of the PFA Order, the jury was able to assess whether the Defendant’s fear of Daniel
Jones was sincerely held and objectively reasonable under the circumstances. Therefore, the Defendant did not suffer any
prejudice, and this claim should be rejected on appeal.

Admissibility of Daniel Jones’ VUFA conviction
The Defendant argues that this court erred in precluding evidence of Daniel Jones’ charge of Carrying a Firearm without a

License because it “bolster[ed] the assertion that Jones always carried a firearm” which “help[ed] to establish that Mr. Plowden
was in fear for his life on the night of this incident.” (Concise Statement, p. 3). This claim is also without merit.
This court did not err or otherwise abuse its discretion in precluding evidence of the victim’s VUFA conviction because it was

irrelevant and inadmissible. Daniel Jones was charged with carrying a firearm without a license three (3) months prior to the date
of the shooting at issue. (MT, p. 57). That charge was still pending at the time of the May 25, 2016 shooting, and there was no
indication that the Defendant was aware of the pending charge at the time of the incident. (MT, p. 57); (TT, pp. 10-11). The court
believed that evidence of the pending charge was irrelevant because (1) the fact that Mr. Jones possessed a firearm months before
the incident date did not make it more likely that he possessed a gun on the night in question; (2) the pending charge could not
have contributed to the reasonableness of the Defendant’s fear of Mr. Jones since he lacked knowledge of the pending charge; and
(3) because the police had seized the weapon upon Mr. Jones’ arrest, it could not have been the gun that the Defendant allegedly
saw Daniel Jones possess on the night of the incident. (MT, pp. 57-58).
The court also believed that evidence of the pending gun charge was inadmissible to show Mr. Jones’ character for violence.

“Where a defendant offers to prove that he acted in self-defense, ‘he may use his []victim’s criminal record either (1) to corrobo-
rate his alleged knowledge of the victim’s quarrelsome and violent character to show that the defendant reasonably believed that
his life was in danger; or (2) to prove the allegedly violent propensities of the victim to show that the victim was in fact the aggres-
sor.’” Commonwealth v. Ignatavich, 482 A.2d 1044, 1046-47 (Pa. Super. 1984) (quoting Commonwealth v. Amos, 284 A.2d 748,
751(Pa. 1971). “Where offered merely to prove the allegedly violent propensities of the victim to show that the victim was in fact
the aggressor, mere arrests, without convictions, are inadmissible.” Ignatavich, supra, at 1047 (internal quotations omitted).
“Specific acts of violence by the victim may be offered only to corroborate the defendant’s knowledge of the victim’s … violent
character, all to the end of establishing that the defendant reasonably believed that his life was in danger.” Id. at 1047 (internal
quotations omitted). Accordingly, violent acts which do not result in convictions cannot be used to prove a victim’s propensity for
violence to show that the victim was the initial aggressor, and the Defendant must have knowledge of the victim’s violent acts in
order to corroborate his claim that he was reasonably in fear for his life.
In this case, the pending charge was inadmissible to show that Mr. Jones was the initial aggressor because it had not yet resulted

in a conviction at the time of the shooting. (MT, p. 57). Additionally, the charge of carrying a firearm without a license is not an
inherently violent crime, and the facts underlying the charge did not bear on Mr. Jones’ propensity for violence. (MT, p. 57). The
police had merely seized the firearm from Mr. Jones’ vehicle’s console after conducting a traffic stop. (MT, p. 57). Finally, even if
the charge had involved a violent act, the Defendant’s lack of knowledge regarding the pending charge precluded him from using
that evidence to establish that he reasonably believed that his life was in danger. See Commonwealth v. Stewart, 394 A.2d 968, 971,
n.2 (Pa. 1978) (noting that a defendant “must always demonstrate a particular knowledge of the [victim]’s character or … of the
specific act of violence in order to establish a proper foundation for his claim that such knowledge put him in fear”); Ignatavich,
supra, at 1047 (victim’s prior arrest for assault and the specific facts giving rise thereto were irrelevant and inadmissible where
the defendant lacked knowledge of the same).
Knowing that the evidence was inadmissible for the aforementioned purposes, the Defendant attempted to introduce the pend-

ing gun charge under Pa.RE. 404(b)(2), arguing that because Daniel Jones had a gun three months before the incident, it showed
the Defendant’s absence of mistake in believing that Daniel Jones had a firearm on the night in question. The court disagreed and
found that the absence of mistake exception did not apply. The fact that Mr. Jones had a pending gun charge - of which the
Defendant was unaware - did not show that the Defendant was not mistaken in believing that Mr. Jones had a firearm on the
incident date. There was no logical connection between a pending charge of which the Defendant lacked knowledge and what
he claims to have seen on the night of the murder. Additionally, the fact that Mr. Jones possessed a firearm three (3) months
before the incident did not establish, or make it more likely, that he was in possession of a firearm on the night in question. There
was no indication that Mr. Jones had even been seen with a firearm from the time that his weapon was seized three months prior
up until the time of the shooting, and no firearm was ever found, other than the Defendant’s.
Second, the absence of mistake exception under Rule 404(b)(2) is more appropriately applied to situations where the

Commonwealth seeks to introduce evidence that the defendant committed a prior bad act which shows that the defendant’s
present act was not the result of a mistake or accident. See e.g., Commonwealth v. Sherwood, 982 A.2d 483 (Pa. 2009) (evidence of
defendant’s prior physical assaults of four-year-old victim was admissible to show intent, lack of mistake, ill-will, and malice where
defendant claimed that he loved the victim and did not intend to kill victim); Commonwealth v. Tyson, 119 A.3d 353 (Pa. Super.
2015) (evidence of defendant’s prior rape conviction in prosecution for rape admissible to show lack of mistake where prior rape
tended to prove defendant did not mistakenly believe victim gave consent); Commonwealth v. Green, 76 A.3d 575 (Pa. Super. 2013)
(defendant’s prior bad act of pointing gun at victim admissible to show absence or presence of mistake in homicide prosecution
because it was relevant to issue of whether shooting was a mistake or accident); Commonwealth v. Gad,         A.3d         , 2018 WL
2772602, at *3-4 (Pa. Super. June 11, 2018) (defendant’s prior bad act of domestic abuse and witness intimidation involving his
paramour admissible to show absence of mistake in prosecution for battery and harassment of his wife).
In any event, any error in precluding admission of the pending gun charge was harmless because the jury heard ample evidence

regarding Daniel Jones’ violent and threatening behavior, which, if believed, could have helped to corroborate the Defendant’s
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claim that he thought that Daniel Jones had a firearm on the night in question. As recounted above, Lashawna Holmes’s testified
that Daniel Jones had made threats against the Defendant, that he had pulled a firearm on the Defendant twice, that he had
previously engaged in a physical altercation with the Defendant, and that he had a tendency to always carry a firearm. (TT, pp.
126,151-52, 154-159, 162, 203). Ms. Holmes also testified that she had told her mother “That boy (Daniel Jones) always has a gun.
He don’t go nowhere without a gun.” (TT, p. 158). She also testified that she told her mother that the Defendant received “constant
threats” from Daniel Jones. (TT, p. 203). However, even with that testimony, the jury rejected the Defendant’s claim that Daniel
Jones had a firearm on the night of the shooting based on all of the other evidence presented at trial. Accordingly, this court did
not err in precluding evidence of the pending gun charge, and any error was harmless in light of the evidence as whole.

C. This court did not err or otherwise abuse its discretion when it denied the Defendant’s request for the Habit
Instruction pursuant to Pa.RE. 406 because the evidence did not support the requested jury instruction.

The Defendant next alleges that this court erred when it failed to instruct the jury on Habit evidence pursuant to Pa.R.E. 406,
based on testimony regarding Mr. Jones’ tendency to carry a firearm. (Concise Statement, p. 3). “A trial court’s denial of a request
for a jury instruction is disturbed on appeal only if there was an abuse of discretion or an error of law.” Commonwealth v. Johnson,
107 A.3d 52, 89 (Pa. 2014) (citing Commonwealth v. Galvin, 985 A.2d 783, 798-99 (Pa. 2009). The Defendant cannot prove that this
court erred or otherwise abused its discretion in denying his request for a habit instruction because the evidence did not
technically support the issuance of that legal instruction. Commonwealth v. Bruce, 717 A.2d 1033, 1038 (Pa. Super. 1998) (“Jury
instructions must be supported by the evidence of record as instructions regarding matters that are not before the court serve
no purpose but to confuse the jury.”).
As our appellate courts have interpreted it, “Pennsylvania Rule of Evidence 406 establishes that evidence of the habit of a

person or a routine practice is relevant to establish that the conduct of a person on a particular occasion was consistent with
such habit.” Galvin, supra at 803 (Pa. 2009). Specifically, the rule provides that “[e]vidence of the habit of a person or of
routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to
prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.”
Pa.R.E. 406.
As appellate courts have explained, a person’s habit is essentially a “semiautomatic” response to a specific situation. Sutch v.

Roxborough Memorial Hospital, 151 A.3d 241, 253 (Pa. Super 2016) (quoting Weil v. Seltzer, 873 F.2d 1453, 1460 (D.C.Cir. 1989).
Habit “connotes one’s conduct in a precise factual context, and frequently involves mundane matters (e.g., recording the purpose
for checks drawn).” Id. (quoting Comment, PA. R.E. 406). Indeed,

[H]abit refers to the type of nonvolitional activity that occurs with invariable regularity. It is the nonvolitional character
of habit evidence that makes it probative. Thus, habit is a consistent method or manner of responding to a particular
stimulus. Habits have a reflexive, almost instinctive quality. The advisory committee notes on Rule 406 illustrate this
point: A habit … is the person’s regular practice of meeting a particular kind of situation with a specific type of conduct,
such as the habit of going down a particular stairway two stairs at a time, or of giving the hand-signal for a left turn, or
of alighting from railway cars while they are moving. The doing of the habitual acts may become semiautomatic.

Sutch, supra, at 253 (quoting Seltzer, supra, at 1460). “For evidence of habit to be admissible, the habit must have occurred with
sufficient regularity to make it probable that it would be carried out in every instance or in most instances.” Commonwealth v.
Harris, 852 A.2d 1168, 1178 (Pa. 2004).
Here, the court found that, although Mr. Jones was known to have carried firearms in the past, it was not shown to be a “non-

volitional activity” that occurred with “invariable regularity.” Sutch. supra, at 253. Nor did the evidence show a “regular practice
of meeting a particular kind of situation with a specific type of conduct.” Id. (emphasis added). While the court denied to issue a
legal instruction on habit, the court did allow counsel to elicit testimony from Ms. Holmes about Mr. Jones’ tendency to carry a
firearm. (TT, pp. 143, 156-57). Indeed, the jury heard about two (2) instances involving the Defendant where Mr. Jones allegedly
brandished a firearm. (TT, pp. 148-51, 154-55). Ms. Holmes also testified that she “was used to Daniel having a gun,” and she told
police several times during her interview that Mr. Jones “always has a gun.” (TT, p. 157). Ms. Holmes even testified that she was
surprised to learn that Mr. Jones did not have a gun on the night of the incident because it was Daniel’s “habit and practice to
always carry a firearm on him.” (TT, p. 157).
Accordingly, although the testimony was not sufficient to support a legal instruction on habit because it did not rise to the level

of demonstrating a semiautomatic response to a specific stimulus or situation, the jury nevertheless heard testimony regarding the
concept, and that testimony was more than sufficient to aid them in their determination of whether the Defendant acted with legal
justification. Thus, for the reasons just stated, the Defendant cannot show that the court abused its discretion by denying the
requested jury instruction, and his claim should be rejected.

D. This court did not err or otherwise abuse its discretion when it denied the Defendant’s request for a forensic
psychologist to explain whether the Defendant was in reasonable fear for his life at the time of the murder and
attempted murder.

Finally, the Defendant asserts that this court erred in denying his request for a forensic psychologist to conduct an examination
and establish that “he held an honest, bona fide belief that he was in danger.” (Concise Statement, p. 4). The Defendant contends
that the expert could have explained “the defendant’s fears and whether those fears were reasonable.” (Id.).
Stated differently, the Defendant sought the assistance of an expert to opine on issues that were well within the province of the

jury to comprehend and decide. This court found that the issue of whether the Defendant’s subjective and objective beliefs were
sincerely held and reasonable under the circumstances were not beyond the knowledge and understanding of a lay person. An
expert was not required to explain basic human behavior as it related to whether someone believed that his life was in danger and
whether that belief was objectively reasonable. Nor was an expert required to explain the basic, common·sense concept of flight.
The facts before the jury were simple and straightforward. The jury was made aware of the history and relationship dynamics

between the Defendant and Mr. Jones prior to the shooting. The jurors heard evidence regarding previous threats that Daniel Jones
had allegedly made against the Defendant, and they also heard about Mr. Jones’ tendency to carry a gun. Thus, the jury was well-
equipped to assess whether the Defendant acted justifiably under the circumstances. Additionally, the evidence regarding Daniel
Jones’ history of carrying a firearm was sufficient to allow the jury to assess whether the Defendant actually believed that
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Mr. Jones had a firearm that day. However, the jury clearly chose to credit the testimony of Ms. Holmes, Daniel Jones, and law
enforcement officers who testified that Mr. Jones did not have a firearm that night. This, in turn, showed that the Defendant’s
was not acting in self-defense, The court fails to see how an expert would have provided the jury with any further assistance in
evaluating this aspect of the defense.
In this court’s estimation, any error in denying the request for the expert was harmless because the real issue did not concern

“the defendant’s fears and whether those fears were reasonable,” but rather whether the Defendant initiated the confrontation due
to a premeditated desire to kill and whether he violated a duty to retreat, given that the incident unfolded outside of his home.
As noted, only days before this incident, the Defendant threatened to kill Daniel Jones the next opportunity that he had. (TT, pp.
130-131). That opportunity came on May 25, 2016, the day Tamar Taylor tragically lost his life because the Defendant was tired
of Mr. Jones and his threats. When the Defendant discovered that Mr. Jones was coming over to deliver camping supplies to his
daughter, the Defendant changed his clothes, cloaked himself in black attire, and waited outside for Mr. Jones to arrive. (TT., pp.
137-139, 212, 222, 224, 237-239, 254-255, 261, 482). He armed himself with a loaded gun and extra ammunition, (TT., pp. 432, 440,
524), and he was overheard saying “I told you not to come, I told you I would” at the time of the shooting. (TT., pp. 296).
By all indications, Mr. Jones and Mr. Taylor were only moments from driving away from the Holmes’ home before the

Defendant provoked the deadly confrontation. The Defendant’s flight from the scene, attempt to evade capture, and lies to police
were also consistent with the mindset of someone who had just committed a premeditated murder, not someone who had acted
lawfully in self-defense. Thus, because there was overwhelming evidence disproving the Defendant’s self-defense claim, and any
error in disallowing the expert was harmless given the totality of the evidence presented at trial, this allegation of error should
be rejected.

III. CONCLUSION
The Defendant’s allegations of error on appeal are without merit. Sufficient evidence was presented to support his convictions.

This court did not abuse its discretion in precluding certain evidence at trial, in denying his request for a habit instruction, or in
denying the use of a forensic psychologist. The Defendant’s convictions and sentences should be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 2, 2018

1 Mr. Jones still experiences pain from the gunshot wound and receives treatment. (TT, pp. 246-48).
2 Though not raised in the Defendant’s Concise Statement, the court would also note that the evidence was sufficient to show at
least reckless concealment of the firearm. Montgomery, supra, at *2.
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Commonwealth of Pennsylvania v. James Miller
Criminal Appeal—Homicide (2nd Degree)—Sentencing (Legality)—Sentencing (Discretionary Aspects)—de facto Life Sentence—
Lack of Mitigation Expert

Former juvenile lifer convicted of second-degree murder is resentenced to a term of 43 years to life.

No. CC 198101854. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—October 4, 2018.

OPINION
PROCEDURAL HISTORY

Appellant, James Miller, was charged by criminal information (198101854) with one count of criminal homicide.1

On August 20, 1981, Appellant was found guilty of second degree murder2 after a non-jury trial before Judge Lewis. Appellant
was sentenced by the Honorable Loran L. Lewis on February 5, 1982 to life without the possibility of parole.

Appellant filed a timely appeal to the Superior Court. The Superior Court affirmed the judgment of sentence on February 10,
1984. Appellant filed a Petition for Allowance of Appeal to the Pennsylvania Supreme Court, which was denied on May 11, 1984.

Appellant filed a pro se PCHA Petition on December 31, 1986, which was subsequently denied on May 6, 1988.
Appellant filed a second PCRA Petition on February 11, 1998, which was denied on August 20, 1998. Appellant filed a timely

notice of appeal to the Superior Court. The Superior Court, again, affirmed the judgment of sentence.
On July 30, 2012, Appellant filed a pro se PCRA pursuant to the holding Miller v. Alabama, which was later dismissed on

December 4, 2013.
Appellant filed a timely notice of appeal on January 6, 2014, which was affirmed by the Superior Court. On January 26, 2015,

Appellant filed a petition for allowance of appeal. On March 18, 2016, the Pennsylvania Supreme Court vacated the Superior
Court’s decision and remanded the matter for resentencing.

On October 11, 2017, Appellant was resentenced at the count of second degree murder to a term of imprisonment of forty-three
years to life.

Appellant filed a post-sentence motion on October 23, 2017, which was denied by the PCRA Court on January 8, 2018.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant raises the following issues on appeal and they are set forth exactly as Appellant framed them: 

1. That the Defendant received an illegal sentence because there is no valid sentencing scheme in Pennsylvania as Miller
invalidated the only existing sentencing scheme in Pennsylvania for juveniles convicted of first or second degree murder
prior to 2012. Applying severance principles does not result in a valid legislatively enacted penalty for these defendants
except the sentencing scheme for lesser included offenses. Accordingly, that is the applicable and constitutional punish-
ment for this class of defendants and as such the Defendant received an illegal sentence.

2. That the Defendant received a de facto life sentence when the Judge sentenced him to 43 years of incarceration and
as such the sentence ordered was illegal as the Supreme Court in Commonwealth v. Batts, 163 A3d 410 (Pa. 2017) (Batts
II), mandated that the resentencing court first find permanent incorrigibility, irreparable corruption, irretrievable
depravity beyond a reasonable doubt.

3. That the Defendant’s sentence of 43 years of incarceration was excessive for a second degree murder as the sentence
is not in conformity with similarly situated juvenile life without parole (JLWP) defendants across the state.

4. That this Honorable Court unconstitutionally relied on the facts of the crime to outweigh the evidence of rehabilitation
and improperly relied on the impact statements of the victim’s family as an aggravating factor.

5. That this Honorable Court erred in denying an indigent Defendant’s request for a mitigation expert and believes that
denial severely hindered counsel’s ability to present evidence regarding the Miller factors and to assess the need for
expert testimony that would be a necessary factor for the Court’s consideration at the defendant’s resentencing hearing.

FINDINGS OF FACT
The Superior Court previously succinctly summarized the underlying facts as follows:

The facts of this case are not in dispute. Appellant, Miller, a juvenile, was arrested pursuant to a warrant charging him
with robbery, unrelated to the instant appeal. He was subsequently arraigned and charged with a host of criminal offenses,
which included the crimes giving rise to this appeal, criminal homicide, rape, robbery and kidnapping. These charges
were grounded upon an incident where appellant robbed a woman at gunpoint and took her captive in her automobile. He
forced the victim to drive the vehicle to an area where appellant proceeded to rape her. Appellant then locked the woman
inside the trunk of the vehicle and drove it to a deserted area where he ignited a fire inside the car. The victim’s body was
found the next day. A subsequent autopsy report indicated that she died as a result of fumes produced by the fire.

Commonwealth v. Miller, No. 195 WDA 1982 (unreported).

DISCUSSION
I.

Appellant alleges in his first and second claims that Appellant received an illegal sentence because: (1) there is no valid
sentencing scheme in Pennsylvania alleging Miller invalidated the only existing sentencing scheme in Pennsylvania for juveniles
convicted of first or second degree murder prior to 2012 further arguing the only valid legislatively enacted penalty for these
defendants would be a sentence for a lesser included offense; and (2) that the Defendant received a de facto life sentence when
the Court imposed a sentence of forty-three years in violation of the mandates of Commonwealth v. Batts, 163 A3d 410 (Pa. 2017)
(Batts II) requiring a finding of permanent incorrigibility, irreparable corruption, or irretrievable depravity beyond a reasonable
doubt. Appellant’s claims are without merit.

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal
absent a manifest abuse of discretion. Commonwealth v. Johnson, 666 A.2d 690, 693 (1995). To constitute an abuse of discretion
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the sentence imposed must either exceed the statutory limits or be manifestly excessive. In this context, an abuse of discretion
is not shown merely by an error in judgment. Rather, a defendant must establish, by reference to the record, that the sentencing
court ignored or misapplied the law, exercised its judgment for reasons of partiality, prejudice, bias, or ill will, or arrived at a
manifestly unreasonable decision. Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super 2003).

Further, a defendant challenging the discretionary aspects of his sentence must satisfy a four-part test in order to invoke the
Superior Court’s jurisdiction to review the claim:

(1) whether appellant has filed a timely notice of appeal; (2) whether the issue was properly preserved at sentencing or
in a motion to reconsider and modify sentence; (3) whether appellant’s brief has a fatal defect; and (4) whether there is
a substantial question that the sentence appealed from is not appropriate under the Sentencing Code.

Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010) (quotations and citations omitted). A substantial question is raised when a
defendant alleges that the sentencing court failed to take into consideration certain statutory factors before sentencing a defendant.
Commonwealth v. Riggs, 63 A.3d 780, 786 (Pa. Super. 2012). However, the Superior Court has consistently held that a claim of inadequate
consideration of mitigating factors does not raise a substantial question. Commonwealth v. Disalvo, 70 A.3d 900, 903 (Pa. Super. 2013).

In Miller v. Alabama, the United States Supreme Court held that “mandatory life without parole for those under the age of
eighteen at the time of their crimes violates the Eighth Amendment’s prohibition against ‘cruel and unusual punishments.’” 132 S.
Ct. 2455, 2460 (2012). The United State Supreme Court did not categorically bar the sentence of life without parole for individuals
under the age of eighteen, but only required there be judicial consideration of certain factors set prior to the imposition of a
sentence of life without parole. See Batts (“Batts I”), supra, at 296.

The Pennsylvania Superior Court has set forth a detailed sentencing scheme for juveniles who were sentenced before Miller
was decided. Specifically, such defendants are subject to a mandatory maximum sentence of life, and the minimum sentence is to
be determined by the sentencing court, taking into consideration the age-related factors set forth in Miller:

[A]t a minimum [the sentencing court] should consider a juvenile’s age at the time of the offense, his diminished culpa-
bility and capacity for change, the circumstances of the crime, the extent of his participation in the crime, his family,
home and neighborhood environment, his emotional maturity and development, the extent that familial and/or peer
pressure may have affected him, his past exposure to violence, his drug and alcohol history, his ability to deal with the
police, his capacity to assist his attorney, his mental health history, and his potential for rehabilitation.

Id. at 297. In fashioning the defendant’s minimum term of imprisonment, the sentencing court should be guided by 18 Pa. C.S.
§ 1102.1,3 along with the abovementioned factors, in determining an appropriate, individualized sentence in resentencing a juvenile
defendant. See Commonwealth v. Batts (“Batts II”) 163 A.3d 410, 457-458 (Pa. 2017). 

In Batts I, Justice Baer authored a concurring opinion suggesting that for the purpose of uniformity in sentencing, courts tasked
with resentencing juveniles convicted prior to the Miller decision should look to Section 1102.1 for guidance when determining a
defendant’s minimum sentence. Id. at 300. In Batts II, the Pennsylvania Supreme Court reasoned that even though the General
Assembly presumably did not initially believe that Miller would apply retroactively, section 1102.1 provided a clear expression of
legislative intent as it related to sentencing juveniles. Batts II, at 444. However, that presumption was later proved incorrect in
light of the United States Supreme Court decision in Montgomery v. Louisiana, 136 S.Ct. 718 (2016)(ruling that Miller had full
retroactive effect). Irrespective of Montgomery’s holding of retroactivity, the Court can clearly look to Section 1102.1 for guidance
in this circumstance when imposing sentence in these types of cases.

Appellant’s claim that Miller invalidated the only sentencing scheme in Pennsylvania for juveniles convicted of first or second
degree murder prior to 2012 is without merit as such a claim is simply not supported by the relevant statutory provisions or the
holding in Miller as previously outlined above. As such, this Court did not impose an illegal sentence.

Appellant has further alleged that the imposition of a forty-three year sentence constituted a de facto life sentence and said
sentence was illegal pursuant to the dictates of Batts II requiring a finding of permanent incorrigibility, irreparable corruption, or
irretrievable depravity beyond a reasonable doubt.

As stated previously, sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not
be disturbed on appeal absent a manifest abuse of discretion. Johnson, at 693. Further, an abuse of discretion occurs only if the
sentence imposed either exceed the statutory limits or was manifestly excessive.

In Commonwealth v. Foust, the Superior Court held that a trial court may not impose a term-of-years sentence which would
constitute a de facto LWOP sentence on a juvenile defendant who had been convicted of homicide unless the court determined
“beyond a reasonable doubt” that the juvenile defendant was “incapable of rehabilitation.” 180 A.3d 416, 431 (Pa.Super. 2018).

In Commonwealth v. Bebout, the Superior Court undertook an extensive analysis of what types of sentences constituted de facto
life and ultimately held that the imposition of a minimum sentence of forty-five years for a homicide committed by the Appellant
when he was fifteen years old did not constitute a de facto life sentence as Appellant would be eligible for parole at the age of sixty
and it was plausible he would live several decades past the earliest possible release date. 186 A.3d 462, 467-471 (Pa.Super. 2018).
The Superior Court has further stated:

The key factor in considering the upper limit of what constitutes a constitutional sentence, in this narrow context, appears
to be whether there is ‘some meaningful opportunity to obtain release based on demonstrated maturity and rehabilita-
tion.’ […]. To be meaningful or, at least, potentially meaningful, it must at least be plausible that one could survive until
the minimum release date with some consequential likelihood that a non-trivial amount of time at liberty awaits.

Id. at 468 (citations and quotations omitted).

Here the sentence of forty-three years imposed by the Court neither exceeded statutory limits nor was manifestly excessive.
At the time of resentencing, Appellant had already been incarcerated since he was fifteen years old. As such, Appellant would
be eligible for parole at the age of fifty-eight. Government statistics evidence the average life expectancy in the United States
currently is 78.6 years. See United States Department of Health and Human Services, Centers for Disease Control and
Prevention, National Vital Statistics Reports, Vol. 67, No. 5 (July 26, 2018), available at https://www.
cdc.gov/nchs/data/nvsr/nvsr67/nvsr67_05.pdf (last visited September 27, 2018). Appellant clearly has a meaningful opportunity to
obtain release on parole for, at the very least, two decades based upon demonstrated maturity and rehabilitation. As such,
Appellant’s claim is without merit.
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II.
Appellant alleges in his third claim that the sentence of forty-three years to life was excessive for second degree murder and

was not in conformity with similarly situated juvenile life without parole defendants across the state. Additionally, Appellant
alleges in his fourth claim that this Court “unconstitutionally relied on the facts of the crime to outweigh the evidence of
rehabilitation and improperly relied on the impact statements of the victim’s family as an aggravating factor.” These claims
are without merit.

Following Appellant’s resentencing hearing, the Court imposed a forty-three years to life sentence after considering the several
requisite factors. Specifically, the Court reviewed: (1) the applicable statutory provisions; (2) Appellant’s rehabilitative needs and
efforts; (3) victim impact as to the surviving family members; (4) Appellant’s mitigation evidence; (5) the testimony and written
submissions of Appellant’s wife and various Department of Corrections employees; (6) the expert report of Dr. Applegate; (7)
Appellant’s allocution; (8) Appellant’s seventeen prison misconducts spanning his thirty-six years of incarceration; (9) the written
submissions from Appellant’s family members; (10) appellate counsel’s written submissions outlining Appellant’s positive
attributes while incarcerated; (11) the nature of the crime; (12) the written submission from the Commonwealth; and (13) the need
to protect the public (PCRA Re-Sentencing, 10/11/17, 8-13).

Here the Court properly considered all statutory and age-related Miller factors prior to imposing sentence in accordance
with Batts and its progeny. The Court did not impose an excessive sentence and said sentence does conform to similarly situated
juvenile life without parole defendants. Specifically, this particular sentence is in direct conformity with the sentence imposed
in Bebout. Further, given the extensive written and testimonial evidence the Court considered prior to imposing sentence, it is
clear that the impact statements from the victim’s family and facts of the case did not outweigh the Court’s consideration of the
mitigating and rehabilitative evidence presented on behalf of Appellant. As such, Appellant’s claims are without merit.

III.
Appellant alleges in his final claim that the Court erred in denying an indigent defendant’s request for a mitigation expert which

Appellant believes “severely hindered counsel’s ability to present evidence regarding the Miller factors and to assess the need for
expert testimony that would be a necessary factor for the Court’s consideration at the defendant’s resentencing hearing.” This
claim is without merit.

The Pennsylvania Superior Court has held that if an expert is necessary in order to establish that a Petitioner is entitled to
relief in his or her PCRA Petition, the PCRA court may appoint an expert. Commonwealth v. Jarosz, 152 A.3d 344, 354
(Pa.Super. 2016))(citing Commonwealth v. Albrecht, 720 A.2d 693,707 (Pa. 1998). However, the decision of whether to appoint
an expert witness is within the sound discretion of the PCRA court. Id. at 354 (citing Commonwealth v. Reid, 99 A.3d 470, 505
(Pa. 2014)). 

The provision of public funds to hire experts to assist in the defense against criminal charges is a decision vested in the
sound discretion of the court and a denial thereof will not be reversed absent an abuse of that discretion. At the trial stage,
an accused is entitled to the assistance of experts necessary to prepare a defense. This court has never decided that such
an appointment is required in a PCRA proceeding. We must review the PCRA court’s exercise of its discretion in the
context of the request[.]

Reid at 505 (citations and quotations omitted). Further, a PCRA petitioner is not entitled to the appointment of an expert where the
expert’s testimony would be “merely cumulative” of that which was already, or would be presented, by trial counsel. Id.

Here the Court received and granted Appellant’s Motion for a Psychiatric Expert, thus appointing Dr. Alice Applegate.
Subsequently, Appellant filed a motion requesting that Appellant’s argument for an additional expert witness be conducted ex
parte. Thereafter, a hearing was held on the motion, at which time the Commonwealth objected to the ex parte nature of the
request. The Court stated that it did not see the danger in conducting an on record discussion regarding the appointment of an
additional expert with the Commonwealth present because the Court believed the discussion would only be addressing the Miller
factors. However, the Court ultimately ruled, out of an abundance of caution, to hold the discussion ex parte, further ruling
that the Commonwealth would not be prejudiced by the ex parte nature of said discussion. (Motion Hearing Transcript,
9/11/17, pp. 2-4). Subsequently, the Court conducted the ex parte discussion and ultimately denied the request for an additional
expert believing the expert’s testimony would be cumulative to the testimony to be presented by Dr. Applegate.

It should be noted that by virtue of her appointment as a psychiatric expert, Dr. Applegate obtained various pertinent records
with respect to Appellant and performed a forensic psychological evaluation on Appellant. Subsequently, Dr. Applegate prepared
an expert report and testified at the resentencing hearing presenting various pieces of mitigating evidence in accordance with the
Miller factors. Further, Appellant submitted a multitude of additional pieces of documentary and testimonial mitigation evidence,
as well as a comprehensive Memorandum in Aid of Sentencing. As such, an additional expert was simply not warranted in the
matter as such an expert would only have provided cumulative evidence from that already being presented by Appellant. See
Commonwealth v. Vandivner, 962 A.2d 1170, 1188 (Pa. 2009)(holding in a first-degree murder case that the trial court did not
abuse its discretion when it denied the defense’s request for appointment of an additional expert finding that any additional
expert testimony would be merely cumulative.) As such, the Court did not err in denying Appellant’s request for an additional
appointed expert, and this claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: October 4, 2018

1 18 Pa. C.S. § 2501(a).
2 18 Pa. C.S. §2502(b).
3 18 Pa.C.S.A. §1102.1 states in relevant part :

[…]
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(c) Second degree murder.--A person who has been convicted after June 24, 2012, of a murder of the second degree, second degree
murder of an unborn child or murder of a law enforcement officer of the second degree and who was under the age of 18 at the
time of the commission of the offense shall be sentenced as follows:

(1) A person who at the time of the commission of the offense was 15 years of age or older shall be sentenced to a term
of imprisonment the minimum of which shall be at least 30 years to life.

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life.

(d) Findings.--In determining whether to impose a sentence of life without parole under subsection (a), the court shall consider
and make findings on the record regarding the following:

(1) The impact of the offense on each victim, including oral and written victim impact statements made or submitted by
family members of the victim detailing the physical, psychological and economic effects of the crime on the victim and
the victim’s family. A victim impact statement may include comment on the sentence of the defendant.

(2) The impact of the offense on the community.

(3) The threat to the safety of the public or any individual posed by the defendant.

(4) The nature and circumstances of the offense committed by the defendant.

(5) The degree of the defendant’s culpability.

(6) Guidelines for sentencing and resentencing adopted by the Pennsylvania Commission on Sentencing.

(7) Age-related characteristics of the defendant, including:

(i) Age.

(ii) Mental capacity.

(iii) Maturity.

(iv) The degree of criminal sophistication exhibited by the defendant.

(v) The nature and extent of any prior delinquent or criminal history, including the success or failure of any previous
attempts by the court to rehabilitate the defendant.

(vi) Probation or institutional reports.

(vii) Other relevant factors.

(e) Minimum sentence.--Nothing under this section shall prevent the sentencing court from imposing a minimum sentence greater
than that provided in this section. Sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing may not
supersede the mandatory minimum sentences provided under this section.
[…]

Commonwealth of Pennsylvania v. Edward Ramsey
Criminal Appeal—Guilty Plea—POSS/PWID—Sentence (Legality)—Improper Calculation of Prior Record—Merger of Sentences

Defendant challenges inclusion of juvenile adjudication in prior record score and imposition of two sentences for possession
of a combined fentanyl/heroin mixture that was a single drug delivery.

No. CC 201709200. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Tranquilli, J.—October 11, 2018.

OPINION
Appellant, Edward Ramsey, appeals from the judgment of sentence order imposed after a guilty plea to one (1) count of Intent to Deliver

a Controlled Substance (heroin), 35 §780-113 §A30 and one (1) count of Delivery of a Controlled Substance (fentanyl), 35 §780-113 §A30.
On March 13, 2018 Appellant plead guilty to the above referenced charges and after requesting a pre-sentence report was

scheduled for sentencing on June 5, 2018. On the day of sentencing, trial counsel filed a Brief in Support of Correcting Mr.
Ramsey’s Prior Record Score. Counsel argued that Appellant’s prior record score (hereinafter “PRS”) was miscalculated
because it included two (2) juvenile adjudications for Felony 1 Burglary; as this issue is raised in the present appeal, the Court
will engage in a more detailed discussion below. This Court rejected Appellant’s argument and sentenced according to the
guidelines submitted by the Commonwealth, which designated Appellant as a “RFEL”. A three (3) to six (6) year sentence was
imposed on June 5, 2018, but after sua sponte reconsideration, the Court resentenced Appellant on June 8, 2018 to two (2) to four
(4) years of incarceration at Count One (1) and a concurrent six (6) year period of probation at Count Four (4). The Court made a
recommendation for Boot Camp and acknowledged Appellant’s RRRI eligibility, resulting in a reduced sentence of eighteen (18)
months at Count One (1).

On June 12, 2018 Appellant filed a timely Post Sentence Motion seeking modification of sentence. This was denied on June 20,
2018 and a Notice of Appeal was filed on July 20, 2018. At the direction of this Court, a Concise Statement of Matters Complained
of on Appeal was received on August 8, 2018. This Opinion follows.

Appellant raises two (2) issues attacking the legality of the sentence. First, that the Court erred by including a juvenile
adjudication for which there was no disposition as part of his PRS calculation, and second, that Appellant’s double jeopardy and
due process rights were violated by the Court imposing a sentence at both counts, for a single delivery of a substance that
contained a mixture of heroin and fentanyl.
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Analysis of the first appellate issue requires a comprehensive interpretation of several sentencing statutes: 204 Pa.Code §303.4;
303.6; 303.7; 303.8; and Title 42 Pa.C.S.A. §2154. As noted above, but discussed in more detail here, Appellant was adjudicated delin-
quent of two (2) Felony 1 Burglaries found at T147899 and T148453.1 An admission was entered at both case numbers on July 24,
2007 with a corresponding delinquency adjudication. A disposition was entered at T147899. At T148453, the trial court judge ordered
adjudication without disposition in lieu of the disposition given at T147899.2 According to Appellant, the lack of disposition at
T148453 required removal of that Felony 1 adjudication from his PRS calculation, which would decrease his RFEL designation to
his benefit. Central to Appellant’s argument, as outlined in his trial level brief, is 204 Pa.Code §303.6(b) which reads as follows:

Only the most serious juvenile adjudication of each prior disposition is counted in the Prior Record Score. No other prior
juvenile adjudication shall be counted in the Prior Record Score. (Emphasis added)

The word “disposition” is the critical language upon which Appellant relies in arguing that the Felony 1 Burglary adjudication at
T148453 should not be calculated as part of his PRS. However, as noted by this Court at sentencing, determining the meaning
behind this statute requires a closer inspection.

204 Pa.Code §303.6, entitled Prior Record Score – prior juvenile adjudications, makes it clear which adjudications are to be
included. In pertinent part, subsection (a) explains that two (2) criteria are required for a prior juvenile adjudication to be counted
in a Prior Record Score: (1) that the juvenile offense occurred on or after the offenders 14th birthday, and (2) there was an express
finding by the juvenile court that the adjudication was for a felony.

As stated above, determination of what qualifies as a prior adjudication requires several statutes to be read in conjunction. 204
Pa. Code §303.8(a)(1), entitled Prior Record Score – Miscellaneous, refers the Court to Title 42 Pa.C.S.A. §2154(a)(2) for the defi-
nition of a prior delinquent adjudication. Section 2154 sets forth the guiding precepts behind the sentencing guidelines, including
the need to address an offender’s criminal history and, by extension, delinquent adjudications. It is the definition provided
in §2154(b) that is not only instructive but serves as the determining factor in the Court’s decision to accept the two (2) Felony 1
juvenile adjudications as part of Appellant’s PRS calculation:

Definitions -As used in this section, the following words and phrases shall have the meanings given to them in this subsection
unless the context clearly indicates otherwise: “Previously convicted of or adjudicated delinquent.” Any finding of guilt or
adjudication of delinquency, whether or not sentence has been imposed or disposition ordered prior to the commission of the
current offense. (Emphasis added)

Title 42 Pa.C.S.A §2154(b) (In relevant part.)

It was clear to the Court at sentencing as it remains today, that a prior juvenile adjudication will be counted towards an
offender’s Prior Record Score, regardless of whether a separate disposition was ordered.

Thus, Appellant’s reliance on §303.6(b) is misplaced. A sentencing court cannot address subsection (b) without first navigating
the hurdles set forth in subsection (a). Since a disposition, or lack thereof, is not determinative of whether a juvenile adjudication
counts towards a PRS, trial counsel’s argument that subsection (b) is inconsistent with (a) must fail: Subsection (b) only addresses
a scenario where a juvenile is adjudicated of multiple offenses as part of the same case number (disposition), such that only the
“most serious” adjudication of that disposition (case) is counted.3

Applying the statutes to the instant case requires that Appellant’s RFEL designation remain.4 The Delinquency Adjudication-
Disposition Order dated July 24, 2007 for T148453 clearly indicates that the juvenile judge adjudicated Appellant delinquent of a
Felony 1 Burglary, thus satisfying the requirements of 204 Pa. Code §303.6.5 As a felony adjudication without disposition is statu-
torily mandated in PRS calculations, the denial of the Post Sentence Motion and the imposition of sentence should be affirmed.

Next, Appellant contends that this Court violated his due process and double jeopardy rights by imposing a sentence at each
count of Delivery for a controlled substance comprised of a mixture of heroin and fentanyl delivered in a single transaction.

Title 35 Pa.C.S. § 780-104 categorizes drugs into five (5) Schedules based on a legislative finding related to their potential for
abuse with a focus on the current accepted medical use and perceived dangerousness. Commonwealth v. Swavely, 554 A.2d 946,
949 (Pa.Super. 1989). In the case sub judice, Appellant was charged and pled guilty to one (1) count of Delivery of heroin, a
Schedule I narcotic, and one (1) count of Delivery of fentanyl, a Schedule II narcotic. See, 35 Pa.C.S. § 780-104 (1)(ii)(10) and
(2)(ii)(6). The facts underlying the charges and convictions were a single drug delivery of a combined substance containing
heroin and fentanyl. Whether the imposition of separate sentences under this fact scenario is a violation a double jeopardy was
addressed by the Superior Court in Swavely. In deeming the issue meritless, the Superior Court explained that because each count
requires proof of a specific controlled substance, the fact that the delivery occurred in a single transaction was not determinative
of whether the counts merged or implicated double jeopardy: “Although the counts arise from a single sale, two offenses were
committed as neither offense constitutes a lesser included offense of the other.” Id. The Court went on to discuss the possible
sentencing scenarios under such circumstances. It held that because the legislature enacted punishments corresponding to the
controlled substance involved, it authorized the courts to impose separate sentences for delivery of two (2) different drugs even
when delivered in one (1) transaction. Id, 950-951.

In this case Appellant committed two (2) distinct crimes and should not receive a benefit at sentencing because he chose to com-
mit two (2) separate offenses in a single delivery. Appellant’s decision to sell an illegal narcotic that contained a mixture of a Schedule
I and II substance released into the community an arguably even more dangerous compound that has resulted in numerous deaths
across the country. To find otherwise would be contrary to law and would also serve to reward an offender’s criminal ingenuity.

For all the foregoing reasons, the judgement of sentence should be affirmed.
BY THE COURT:
/s/Tranquilli, J.

1 Exhibit “A” and “B” of Brief in Support of Correcting Mr. Ramsey’s Prior Record Score, filed June 5, 2018.
2 Id.
3 June 5, 2018 Sentencing Transcript; pgs. 11-13, 17-18 and 22.
4 See, 204 Pa.Code §303.4(a)(2), §303.7(a)(1) and 42 Pa.C.S. § 9714(g) (defining burglary as a crime of violence)
5 It is undisputed that 303.6(a)(1), requiring that the juvenile offense occurred on or after the offender’s 14th birthday, was satisfied.
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Commonwealth of Pennsylvania v.
John Harvard

Criminal Appeal—PCRA—Sentencing (Legality)—Alleyne—Mandatory Sentence—Second Strike—Previously Litigated

Defendant alleges that the use of certain sentencing factors to increase a mandatory sentence violates Alleyne v. United States.

No. CC 200813557, 200814215, 200813729; 200814687, 200813730, 201007041. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.
Cashman, A.J.—October 23, 2018.

OPINION
The appellant, John Harvard, (hereinafter referred to as “Harvard”), has filed the instant appeal as a result of the denial of his

petition for post-conviction relief on the basis that the legal issues that he attempted to raise had no merit. In August of 2008,
Harvard was charged at five separate complaints with the crimes of burglary, robbery, criminal conspiracy, receiving stolen
property, person not to possess a firearm, carrying a firearm without a license, terroristic threats, and recklessly endangering
another person. In 2010, Harvard was charged with risking a catastrophe and possession of an offensive weapon. The
Commonwealth moved to consolidate all of these cases for the purpose of trial, which motion was granted. Harvard requested a
Jury trial on all of the charges filed against him but also requested that the charges of person not to possess a firearm be severed
from all of the other charges, which motion was granted.

Harvard proceeded with a jury trial on all of the charges but the Person not to Possess a Firearm on September 7, 2010.
Following the conclusion of the Commonwealth’s case, this Court granted Harvard’s motion for judgment of acquittal with respect
to the charges of carrying a firearm without a license. On September 13, 2010, the jury convicted Harvard of all of the remaining
charges and this Court found him guilty of the charges of person not to possess a firearm. A presentence report was ordered and
on December 8, 2010, Harvard was sentenced to an aggregate sentence of not less than sixty-five nor more than two hundred eighty
years. Harvard filed timely post-sentence motions which were denied by this Court on March 22, 2011. Harvard filed a timely
appeal to the Superior Court and on March 25, 2013, the Superior Court affirmed the judgment of sentence imposed upon Harvard.
Harvard then filed a petition for allowance of appeal with the Pennsylvania Supreme Court, which denied that petition on October
10, 2013. Harvard did not file a petition for writ of certiorari with the United States Supreme Court and, accordingly, his judgment
of sentence became final ninety days from the date of the Pennsylvania Supreme Court’s denial of his petition for allocator, which
meant that his judgment of sentence became final on January 9, 2014.

Harvard filed a petition for post-conviction relief on October 14, 2014, and on March 16, 2015, this Court appointed counsel for
him to represent him in connection with this petition. On November 9, 2016, Harvard’s appointed counsel sought to withdraw and
this Court granted that motion and appointed his current appellate counsel in connection with his petition. On March 13, 2017, his
second counsel filed an amended petition alleging that his sentences were illegal.

The facts of Harvard’s cases are immaterial to the disposition of the claims he has raised in his petition for post-conviction relief
since they are illegal sentence claims and do not implicate any of the factual issues involved in any of the proceedings. For the
purpose of this record, the facts are set forth in this Court’s original Opinion in connection with Harvard’s direct appeal are
incorporated herewith. In Harvard’s petition for post-conviction relief he maintains that his sentences are illegal in that there were
facts triggering the application of a mandatory minimum sentence that were found by the Court rather than by the jury and found
by the preponderance of the evidence rather than beyond a reasonable doubt. The second claim of the illegality of his sentence
is in essence a repeat of the first claim, the difference being that the alleged illegality is based upon the statute increasing the
maximum sentence beyond the statutory maximum of twenty years. Again, Harvard maintains that the sentence was illegal since
it was found by the Court by the preponderance of the evidence and not by the jury beyond a reasonable doubt.

The time for filing a petition for post-conviction relief is set forth in 42 Pa.C.S.A. 9545(b), which provides as follows:

(b) Time for filing petition. --

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by
the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

(2) Any petition invoking an exception provided in paragraph (1) shall be filed within 60 days of the date the claim could
have been presented.

(3) For purposes of this subchapter, a judgment becomes final at the conclusion of direct review, including discretionary
review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the expiration of time for
seeking the review.

(4) For purposes of this subchapter, “government officials” shall not include defense counsel, whether appointed or retained.

These time limitations are jurisdictional in nature and cannot be waived by the Court in an attempt to resolve the underlying claim.
Commonwealth v. Fahy, 558 Pa. 313, 737 A.2d 214 (1999). In viewing Harvard’s petition for post-conviction relief in light of these
time limitations, it is clear that his petition was timely filed since his judgment of sentence became final on January 9, 2014, and
his petition was filed within that one-year period on October 14, 2014.

Harvard’s two claims of error are predicated upon the use of 42 Pa.C.S.A. §9714, which provides as follows:
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(a) Mandatory sentence. -- 

(1) Any person who is convicted in any court of this Commonwealth of a crime of violence shall, if at the time of the
commission of the current offense the person had previously been convicted of a crime of violence, be sentenced to a
minimum sentence of at least ten years of total confinement, notwithstanding any other provision of this title or other
statute to the contrary. Upon a second conviction for a crime of violence, the court shall give the person oral and written
notice of the penalties under this section for a third conviction for a crime of violence. Failure to provide such notice shall
not render the offender ineligible to be sentenced under paragraph (2).

(2) Where the person had at the time of the commission of the current offense previously been convicted of two or more
such crimes of violence arising from separate criminal transactions, the person shall be sentenced to a minimum
sentence of at least 25 years of total confinement, notwithstanding any other provision of this title or other statute
to the contrary. Proof that the offender received notice of or otherwise knew or should have known of the penalties
under this paragraph shall not be required. Upon conviction for a third or subsequent crime of violence the court may,
if it determines that 25 years of total confinement is insufficient to protect the public safety, sentence the offender to life
imprisonment without parole.

Harvard maintains that the use of this sentencing statute violates the decision of the United States Supreme Court in Alleyne v.
United States, 570 U.S. 99, 133 S.Ct. 2151, 186 L.ed.2d 314 (2013). That Court made the determination that any fact that constitutes
an an element or ingredient of the charge had to be determined by a jury using the standard of beyond a reasonable doubt.

The touchstone for determining whether a fact must be found by a jury beyond a reasonable doubt is whether the fact
constitutes an “element” or “ingredient” of the charged offense. United States v. O’Brien, 560 U.S. 218, ––––, 130 S.Ct.
2169, 176 L.Ed.2d 979 (2010); Apprendi, supra, at 483, n. 10, 120 S.Ct. 2348; J. Archbold, Pleading and Evidence in
Criminal Cases 52 (5th Am. ed. 1846) (hereinafter Archbold). In Apprendi, we held that a fact is by definition an element
of the offense and must be submitted to the jury if it increases the punishment above what is otherwise legally prescribed.
530 U.S., at 483, n. 10, 120 S.Ct. 2348. While Harris declined to extend this principle to facts increasing mandatory
minimum sentences, Apprendi’s definition of “elements” necessarily includes not only facts that increase the ceiling, but
also those that increase the floor. Both kinds of facts alter the prescribed range of sentences to which a defendant is
exposed and do so in a manner that aggravates the punishment. 530 U.S., at 483, n. 10, 120 S.Ct. 2348; Harris, supra, at
579, 122 S.Ct. 2406 (THOMAS, J., dissenting). Facts that increase the mandatory minimum sentence are therefore
elements and must be submitted to the jury and found beyond a reasonable doubt.

Alleyne v. United States, supra., 570 at 107-108.

The decision in Alleyne, supra. acknowledged that it did not overrule its prior decision in the case of Almendarez-Torres v. United
States, 523 U.S. 224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998). That case held that a legislature can define recidivism as a sentenc-
ing factor instead of an element of a crime without violating due process or other constitutional limitations. In a footnote in the
Alleyne Opinion it acknowledged that the decision of Almendarez-Torres was a narrow exception. 

. . .we recognized a narrow exception to this general rule for the fact of a prior conviction. Because the parties do not
contest that decision’s vitality, we do not revisit it for purposes of our decision today.

In Almendarez-Torres, supra, the Court was faced with the question as to whether or not the question of recidivism was an
element of the crime or a sentencing factor.

We turn then to the case upon which petitioner must primarily rely, McMillan v. Pennsylvania. The Court there consid-
ered a Pennsylvania statute that set forth a sentencing factor—“visibly possessing a firearm”—the presence of which
required the judge to impose a minimum prison term of five years. The Court held that the Constitution did not require
the State to treat the factor as an element of the crime. In so holding, the Court said that the State’s “link[ing] the
‘severity of punishment’ to ‘the presence or absence of an identified fact’ ” did not automatically make of that fact an
“element.” Id., at 84, 106 S.Ct., at 2415 (quoting Patterson v. New York, supra, at 214, 97 S.Ct., at 2329). It said, citing
Patterson, that “the state legislature’s definition of the elements of the offense is usually dispositive.” 477 U.S., at 85, 106
S.Ct., at 2415. It said that it would not “define precisely the constitutional limits” of a legislature’s power to define the
elements of an offense. Id., at 86, 106 S.Ct., at 2416. And it held that, whatever those limits might be, the State had not
exceeded them. Ibid. Petitioner must therefore concede that “firearm possession” (in respect to a mandatory minimum
sentence) does not violate those limits. And he must argue that, nonetheless, “recidivism” (in respect to an authorized
maximum) does violate those limits.

In assessing petitioner’s claim, we have examined McMillan to determine the various features of the case upon which
the Court’s conclusion arguably turned. The McMillan Court pointed out: (1) that the statute plainly “does not transgress
the limits expressly set out in Patterson,” ibid; (2) that the defendant (unlike Mullaney’s defendant) did not face “ ‘a dif-
ferential in sentencing ranging from a nominal fine to a mandatory life sentence,’ ” 477 U.S., at 87, 106 S.Ct., at 2417
(quoting Mullaney, 421 U.S., at 700, 95 S.Ct., at 1890); (3) that the statute did not “alte[r] the maximum penalty for the
crime” but “operates solely to limit the sentencing court’s discretion in selecting a penalty within the range already
available to it,” 477 U.S., at 87–88, 106 S.Ct., at 2417; (4) that the statute did not “creat[e] a separate offense calling for
a separate penalty,” id., at 88, 106 S.Ct., at 2417; and (5) that the statute gave “no impression of having been tailored to
permit the visible possession finding to be a tail which wags the dog of the substantive offense,” but, to the contrary,
“simply took one factor that has always been considered by sentencing courts to bear on punishment ... and dictated the
precise weight to be given that factor,” id., at 88, 89–90, 106 S.Ct., at 2417, 2418. 

This case resembles McMillan in respect to most of these factors. But it is different in respect to the third factor, for
it does “alte[r] the maximum penalty for the crime,” id., at 87, 106 S.Ct., at 2417; and it also creates a wider range of
appropriate punishments than did the statute in McMillan. We nonetheless conclude that these differences do not
change the constitutional outcome for several basic reasons.
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First, the sentencing factor at issue here—recidivism—is a traditional, if not the most traditional, basis for a sentencing
court’s increasing an offender’s sentence. See, e.g., Parke v. Raley, 506 U.S. 20, 26, 113 S.Ct. 517, 521–522, 121 L.Ed.2d
391 (1992) (Recidivism laws “have a long tradition in this country that dates back to colonial times” and currently are in
effect in all 50 States); U.S. Dept. of Justice, Office of Justice Programs, Statutes Requiring the Use of Criminal History
Record Information 17–41 (June 1991) (50-state survey); USSG §§ 4A1.1, 4A1.2 (Nov. 1997) (requiring sentencing court
to consider defendant’s prior record in every case). Consistent with this tradition, the Court said long ago that a State need
not allege a defendant’s prior conviction in the indictment or information that alleges the elements of an underlying
crime, even though the conviction was “necessary to bring the case within the statute.” Graham v. West Virginia, 224 U.S.
616, 624, 32 S.Ct. 583, 585–86, 56 L.Ed. 917 (1912). That conclusion followed, the Court said, from “the distinct nature of
the issue,” and the fact that recidivism “does not relate to the commission of the offense, but goes to the punishment only,
and therefore ... may be subsequently decided.” Id., at 629, 32 S.Ct., at 588 (emphasis added). The Court has not
deviated from this view. See Oyler v. Boles, 368 U.S. 448, 452, 82 S.Ct. 501, 503–504, 7 L.Ed.2d 446 (1962) (due process
does not require advance notice that trial for substantive offense will be followed by accusation that the defendant is a
habitual offender); Parke, supra, at 27, 113 S.Ct., at 522 (“[A] charge under a recidivism statute does not state a separate
offense, but goes to punishment only”). And, as we said before, supra, at 1224, Congress, reflecting this tradition,
has never, to our knowledge, made a defendant’s recidivism an element of an offense where the conduct proscribed
is otherwise unlawful. See United States v. Jackson, 824 F.2d 21, 25, and n. 6 (C.A.D.C.1987) (opinion of R. Ginsburg,
J.) (referring to fact that few, if any, federal statutes make “prior criminal convictions ... elements of another criminal
offense to be proved before the jury”). Although these precedents do not foreclose petitioner’s claim (because, for
example, the state statute at issue in Graham and Oyler provided for a jury determination of disputed prior convictions),
to hold that the Constitution requires that recidivism be deemed an “element” of petitioner’s offense would mark an
abrupt departure from a longstanding tradition of treating recidivism as “go[ing] to the punishment only.” Graham, supra,
at 629, 32 S.Ct., at 587–588.

Second, the major difference between this case and McMillan consists of the circumstance that the sentencing factor at
issue here (the prior conviction) triggers an increase in the maximum permissive sentence, while the sentencing factor
at issue in McMillan triggered a mandatory minimum sentence. Yet that difference—between a permissive maximum and
a mandatory minimum—does not systematically, or normally, work to the disadvantage of a criminal defendant. To the
contrary, a statutory minimum binds a sentencing judge; a statutory maximum does not. A mandatory minimum can, as
Justice STEVENS dissenting in McMillan pointed out, “mandate a minimum sentence of imprisonment more than twice
as severe as the maximum the trial judge would otherwise have imposed.” 477 U.S., at 95, 106 S.Ct., at 2421. It can
eliminate a sentencing judge’s discretion in its entirety. See, e.g., 18 U.S.C. § 2241(c) (authorizing maximum term of
life imprisonment for sexual abuse of children; mandating life imprisonment for second offense). And it can produce
unfairly disproportionate impacts on certain kinds of offenders. See United States Sentencing Commission, Mandatory
Minimum Penalties in the Federal Criminal Justice System 26–34 (Aug. 1991) (discussing “tariff” and “cliff” effects of
mandatory minimums). In sum, the risk of unfairness to a particular defendant is no less, and may well be greater, when
a mandatory minimum sentence, rather than a permissive maximum sentence, is at issue.

Although McMillan pointed to a difference between mandatory minimums and higher authorized maximums, it neither
“rested its judgment” on that difference, nor “rejected” the above analysis, as the dissent contends, post, at 1236. Rather,
McMillan said that the petitioners’ argument in that case would have had “more superficial appeal” if the sentencing fact
“exposed them to greater or additional punishment.” 477 U.S., at 88, 106 S.Ct., at 2417 (emphasis added). For the reasons
just given, and in light of the particular sentencing factor at issue in this case—recidivism—we should take McMillan’s
statement to mean no more than it said, and therefore not to make a determinative difference here.

Third, the statute’s broad permissive sentencing range does not itself create significantly greater unfairness. Judges (and
parole boards) have typically exercised their discretion within broad statutory ranges. See, e.g., supra, at 1225, 1227
(statutory examples); National Institute of Justice, Sentencing Reform in the United States (Aug. 1985) (survey of
sentencing laws in the 50 States); L. Friedman, Crime and Punishment in American History 159–163 (1993) history
of indeterminate sentencing). And the Sentencing Guidelines have recently sought to channel that discretion using
“sentencing factors” which no one here claims that the Constitution thereby makes “elements” of a crime.

Finally, the remaining McMillan factors support the conclusion that Congress has the constitutional power to treat the
feature before us—prior conviction of an aggravated felony—as a sentencing factor for this particular offense (illegal
entry after deportation). The relevant statutory provisions do not change a pre-existing definition of a well-established
crime, nor is there any more reason here, than in McMillan, to think Congress intended to “evade” the Constitution, either
by “presuming” guilt or “restructuring” the elements of an offense. Cf. McMillan, supra, at 86–87, 89–90, 106 S.Ct., at
2416–2417, 2417–2418. 

For these reasons, we cannot find in McMillan (a case holding that the Constitution permits a legislature to require a
longer sentence for gun possession) significant support for the proposition that the Constitution forbids a legislature to
authorize a longer sentence for recidivism.

Almandarez-Torres v. United States, supra., 523 U.S. at 242–246.

In Commonwealth v. Reid, 117 A.3d 777, 784-786 (Pa. Super. 2015), the Pennsylvania Superior Court was confronted with the
same claim that Alleyne required that to increase a mandatory minimum sentence that the facts had to be submitted to a jury and
proven beyond a reasonable doubt. In rejecting that claim, the Court made the following observation. 

In Alleyne, the Supreme Court of the United States held that the Sixth Amendment requires that any fact—other than a
prior conviction—that increases a mandatory minimum sentence for an offense must be submitted to the jury and proven
beyond a reasonable doubt. Importantly, Alleyne did not overturn prior precedent that prior convictions are sentencing
factors and not elements of offenses. Alleyne, 133 S.Ct. at 2160 n. 1; see also Almendarez–Torres v. United States, 523 U.S.
224, 243–44, 118 S.Ct. 1219, 1230–31, 140 L.Ed.2d 350 (1998).
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Section 9714 increases mandatory minimum sentences based on prior convictions. See 42 Pa.C.S. § 9714(a)(1).
Accordingly, this section is not unconstitutional under Alleyne. See Alleyne, supra; see also Commonwealth v. Akbar, 91
A.3d 227, 239 n. 9 (Pa.Super.2014), appeal granted and order vacated on other grounds, ––– Pa. ––––, 111 A.3d 168 (2015).

Here, at his guilty plea hearing, Appellant acknowledged that his cases involved “mandatory sentences [that would]
be imposed by the [trial c]ourt [.]” N.T. 3/21/2011, p. 8. At sentencing, the court characterized the instant matter as a
“second strike case[,]” without objection from Appellant.13 See N.T. 1/16/2014, pp. 4–6. The trial court then imposed
a section 9714 mandatory minimum sentence on the attempted murder conviction. This sentence was legal.

14 Appellant also challenges the application of the 20–year mandatory minimum sentence imposed on his conviction
for assault of a law enforcement officer in the first degree. Regarding sentences for offenses committed against law
enforcement officers, the Sentencing Code provides, in relevant part:

(a) Mandatory sentence.—A person convicted of the following offense shall be sentenced to a mandatory term of
imprisonment as follows:

18 Pa.C.S. § 2702.1(a) (relating to assault of law enforcement officer) —not less than 20 years.
42 Pa.C.S. § 9719.1.

This mandatory sentence provision does not implicate Alleyne. Section 9719.1 does not require proof of any additional
elements beyond those already required to convict a defendant of assault of a law enforcement officer in the first degree
under 18 Pa.C.S. § 2702.1(a). Nor does section 9719.1 follow the statutory scheme that allowed a trial court to apply a
mandatory minimum sentence if the Commonwealth established the triggering fact for the mandatory minimum by a
preponderance of the evidence, which this Court found unconstitutional under Alleyne. See, i.e., 18 Pa.C.S. § 6317(b)
(relating to sentencing for drug crimes committed in school zones), 18 Pa.C.S. § 7508(b) (relating to sentencing for drug
trafficking); 42 Pa.C.S. § 9712(b) (relating to sentences for offenses committed with firearms), 42 Pa.C.S. § 9712.1(c)
(relating to sentences for certain drug offenses committed with firearms), 42 Pa.C.S. § 9713(c) (relating to sentences for
offenses committed on public transportation), and 42 Pa.C.S. § 9718(c) (relating to sentences for offenses against infant
persons). Instead, section 9719.1 simply describes the legislatively-required sentence for an offender convicted of
assaulting a law enforcement officer pursuant to section 2702.1(a). Because it does not require proof of facts that increase
a mandatory minimum sentence, and does not follow the statutory construction that allowed trial courts to find such facts by a
preponderance of the evidence at sentencing, section 9719.1 is not unconstitutional under Alleyne or its Pennsylvania progeny.

In Commonwealth v. Furness, 153 A.3d 397, 406 (Pa. Super. 2016), the Superior Court was confronted with the same question
as in the case of the Reid supra., and dismissed that challenge of the illegality of his sentence on the basis that imposition of the
mandatory sentence was a proper legislative concern and was not an element of the crime.

In his final claim, Furness argues that the mandatory minimum sentence imposed for his attempted burglary conviction,
pursuant to 42 Pa.C.S.A. § 9714, is illegal, and he raises two sub-issues in support of his argument.4 Brief for Appellant
at 31. First, citing the United States Supreme Court’s decision in Alleyne v. United States, ––– U.S. ––––, 133 S.Ct. 2151,
186 L.Ed.2d 314 (2013),5 Furness claims that his sentence is illegal because the jury did not find beyond a reasonable
doubt all facts necessary to require imposition of a mandatory minimum sentence. Id. at 32–34. Furness argues that the
fact triggering the imposition of a mandatory minimum sentence, i.e., a prior conviction for a crime of violence, had not
been found by the jury beyond a reasonable doubt. Id. at 35. Additionally, Furness noted that in the Alleyne decision,
United States Supreme Court “declined to address whether the fact triggering a mandatory minimum sentence is to be
considered an element of the crime (and thus submitted to the jury and proven beyond a reasonable doubt with prior
notice to a defendant) if that fact is a prior conviction.” Id.; see also Alleyne, 133 S.Ct. at 2151 n.1. Second, Furness argues
that even if Section 9714 is constitutional under the Alleyne holding, there is a “good faith argument for change in
existing law based upon the reasoning and rule set forth in Alleyne and the shaky underpinnings of Almendarez–Torres v.
United States[, 523 U.S. 224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998)6 ].” Brief for Appellant at 36–37. Furness contends
that Almendarez–Torres cannot alone support the constitutionality of Section 9714 because the Almendarez–Torres deci-
sion relied on prior decisions that either do not support the holding, or have subsequently been overruled. Id. at 38–39.

Section 9714 of the Sentencing Code provides, in relevant part, as follows:

§ 9714. Sentences for second and subsequent offenses 

(a) Mandatory sentence.— 

(1) Any person who is convicted in any court of this Commonwealth of a crime of violence[7] shall, if at the time of the
commission of the current offense the person had previously been convicted of a crime of violence, be sentenced to a
minimum sentence of at least ten years of total confinement, notwithstanding any other provision of this title or other
statute to the contrary. Upon a second conviction for a crime of violence, the court shall give the person oral and written
notice of the penalties under this section for a third conviction for a crime of violence....
* * * 
(d) Proof at sentencing.—Provisions of this section shall not be an element of the crime and notice thereof to the defen-
dant shall not be required prior to conviction, but reasonable notice of the Commonwealth’s intention to proceed under
this section shall be provided after conviction and before sentencing. The applicability of this section shall be determined
at sentencing. The sentencing court, prior to imposing sentence on an offender under subsection (a), shall have a
complete record of the previous convictions of the offender, copies of which shall be furnished to the offender. If the
offender or the attorney for the Commonwealth contests the accuracy of the record, the court shall schedule a hearing
and direct the offender and the attorney for the Commonwealth to submit evidence regarding the previous convictions
of the offender. The court shall then determine, by a preponderance of the evidence, the previous convictions of the
offender and, if this section is applicable, shall impose sentence in accordance with this section....

42 Pa.C.S.A. § 9714(a), (d) (footnote and emphasis added).
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Furness’s claim challenges the legality of his sentence. Commonwealth v. Lawrence, 99 A.3d 116, 122 (Pa. Super. 2014). “Issues
relating to the legality of a sentence are questions of law. Our standard of review over such questions is de novo and our scope
of review is plenary.” Commonwealth v. Wolfe, 106 A.3d 800, 802 (Pa. Super. 2014) (citations, brackets and ellipses omitted).

Initially, in Alleyne, the United States Supreme Court recognized the narrow exception set forth in Almendarez–Torres,
regarding the fact of a prior conviction. Alleyne, 133 S.Ct. at 2151 n.1 (declining to revisit the issue, as it had not been raised
by the parties). Because the United States Supreme Court did not overturn the Almendarez–Torres exception, the Alleyne
rule includes the prior conviction exception. See id.; see also Almendarez–Torres, 523 U.S. at 243–44, 118 S.Ct. 1219.

This Court specifically considered the constitutionality of Section 9714 in Commonwealth v. Reid, 117 A.3d 777 (Pa. Super.
2015). In Reid, this Court acknowledged that the Alleyne decision retained the exception for prior convictions. Reid, 117
A.3d at 784. The Reid Court held that Section 9714 is not unconstitutional because it increases mandatory minimum
sentences based on prior convictions. Reid, 117 A.3d at 785.8

It is clear that the claims of illegality of Harvard’s sentence have previously been litigated and resolved against him. Based upon
the holdings in Almendarez-Torres v. United States, supra.; Commonwealth v. Reid, supra. and Commonwealth v. Furness, supra.,
it is abundantly clear that the facts that Harvard sought to be elements of the crimes for which he was convicted were sentencing
factors and not elements of the crimes. Based upon this decision, it was clear that there was no merit to the claims asserted by
Harvard as to the illegality of the sentence and, accordingly, his petition for post-conviction relief was denied without a hearing.

BY THE COURT:
/s/Cashman, A.J.

Dated: October 23, 2018

Commonwealth of Pennsylvania v. Gary Edward Hopton
Criminal Appeal—PCRA—DUI—Ineffective Assistance of Counsel—Sentencing (Legality)—Probation Revocation—Birchfield—
Reinstatement of Appellate Rights—Retroactivity

PCRA petitioner’s request for resentencing based upon claim that he received higher penalties on his DUI conviction for refusing
blood testing in contravention of Birchfield is denied due to lack of retroactivity.

No. CC 201404475, 201416344. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—October 24, 2018.

OPINION
On May 6, 2014, Appellant, Gary Hopton (hereinafter referred to as “Hopton”), was charged at CC 201404475 with one count

each of DUI - Highest Rate (75 Pa.C.S.A. § 3802(c)), DUI – General Impairment: Accident Involving Injury or Damage to Property
(75 Pa.C.S.A. §§ 3802(a)(1), 3804(b)), DUI – General Impairment (75 Pa.C.S.A. § 3802(a)(1)), and Driving Without a License (75
Pa.C.S.A. § 1501(a)), in connection with an incident that occurred on February 3, 2014. On August 20, 2014, Hopton entered a guilty
plea at all four counts, and was thereafter sentenced by this Court, at Count 1, to serve three (3) days at the Allegheny County Jail
to be followed by five (5) months of probation. Counts 2 and 3 merged with Count 1 and Hopton received no further penalty at
Count 4. Appellant did not file post-sentence motions or a direct appeal following his guilty plea at CC 201404475.

On January 22, 2015, Hopton was charged at CC 201416344 with one count each of DUI - Highest Rate (75 Pa.C.S.A. §§ 3802(c),
3803(b)(4)), DUI - General Impairment: Accident Involving Injury or Damage to Property (75 Pa.C.S.A. §§ 3802(a)(1), 3804(b)),
DUI - General Impairment (75 Pa.C.S.A. § 3802(a)(1)), Accident Involving Death or Personal Injury (75 Pa.C.S.A. § 3742(a)),
Accident Involving Death or Personal Injury While Not Properly Licensed (75 Pa.C.S.A. §3742.1 (a)), and three summary traffic
offenses, in relation to an incident that occurred on October 6, 2014, while Hopton was serving his probation at CC 201404475.

On April 17, 2015, Hopton appeared before this Court at CC 201416344 and entered a negotiated guilty plea and was sentenced
at Count 1 to serve three (3) years of probation with six (6) months to be served on Intermediate Punishment. Counts 2 and 3
merged with Count 1, Count 4 was withdrawn, and Hopton received no further penalty at Counts 5-8. On May 5, 2015, this Court
entered a modified Order of Sentence to reflect a change in the amount of restitution. Hopton did not file post-sentence motions or
a direct appeal following his guilty plea at CC 201416344.

On January 4, 2016, this Court found that Hopton violated his probation imposed at CC 201416344 and resentenced Hopton at
Count 1 to serve two (2) to four (4) years at SCI Camp Hill. Hopton’s RRRI minimum sentence in that case was 18 months of
incarceration. Also, on January 4, 2016, this Court found that Hopton had violated his probation at CC 201404475 and therefore
resentenced him, at Count 1, to serve two (2) months to five-and-a-half (5 1/2) months at SCI Camp Hill. This sentence was to be
served consecutively to the sentence of incarceration imposed at CC 201416344. Hopton’s RRRI minimum sentence at this case
was one-and-a-half (1 1/2) months of incarceration. As such, the aggregate sentence imposed at the two cases for the probation
violation was a minimum of two (2) years and two (2) months to a maximum of four (4) years and five-and-a-half (5 1/2) months
of incarceration.

Hopton did not file post-sentence motions or a direct appeal following the revocation of his probation. However, on August 17,
2016, Hopton filed a pro se petition pursuant to the Post Conviction Relief Act (hereinafter referred to as “PCRA”) in relation to
both cases. On July 10, 2017, Hopton filed an amended PCRA petition and the Commonwealth thereafter filed an answer to
Hopton’s PCRA petition. After a hearing on Hopton’s PCRA petition, this Court denied Hopton’s requests for PCRA relief by Order
dated December 29, 2017. The instant appeal followed.

Hopton’s concise statement of matters complained of on appeal (hereinafter referred to as “1925(b) statement”), sets forth two
claimed errors. First, Hopton asserts that he is entitled to re-sentencing because, when he consented to blood tests, he did so under
the threat of additional criminal penalties for refusing such tests. Hopton argues that his consent to blood tests under threat of
additional penalties was unconstitutional under the United States Supreme Court’s decision in Birchfield v. North Dakota.1

The second claim raised in Hopton’s 1925(b) statement is an ineffective assistance of counsel claim. Specifically, Hopton argues
that he is entitled to reinstatement of his right to appeal his August 20, 2014, judgment of sentence at CC 20144475 and April 17,
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2015, judgment of sentence at CC 201416344 because his trial counsel failed to advise him that certiorari was pending before
and/or granted by the United States Supreme Court on the constitutionality of imposing greater criminal penalties for refusal to
submit to a chemical test of blood during the time period within which he could have timely commenced PCRA proceedings to seek
reinstatement of his right to appeal his sentences.

Based upon the claims raised in his 1925(b) statement, Hopton is seeking to have this Court’s Order denying PCRA relief
vacated and requesting that the matter be remanded for re-sentencing in accordance with law.

The Post-Conviction Relief Act (“PCRA”), codified at 42 Pa.C.S.A. § 9541 et. seq, is intended to, “provide the sole means for obtain-
ing collateral review and relief, encompassing all other common law rights and remedies, including habeas corpus.” Com. v. Lantzy,
558 Pa. 214 (1999); 42 Pa.C.S.A. § 9542; Com. v. Hall, 565 Pa. 91 (2001). The PCRA was enacted to provide collateral relief to those
individuals who are innocent of the crime for which they were convicted or are serving an unlawful sentence. 42 Pa.C.S.A. § 9542.
There is no constitutional right to any post-conviction relief. Pennsylvania v. Finley, 481 U.S. 551, 107 S.Ct. 1990 (1987). Because the
relief afforded to PCRA petitioners is available only, “through the grace of the legislature,” the filing of a PCRA petition is subject to
strict jurisdictional rules. Com. v. Alcom, 703 A.2d 1054, 1057 (Pa.Super. 1997); Com. v. Abu-Jamal, 833 A.2d 719, 723-724 (Pa. 2003).

Before a court can reach the merits of a PCRA claim, the petitioner must first show that he is currently serving or waiting to
serve a sentence of imprisonment, probation, or parole for the crimes at issue. 42 Pa.C.S.A. § 9543(a)(1)(i). In addition, any PCRA
petition, “including a second or subsequent petition, [must] be filed within one year of the date the judgment becomes final…”
42 Pa.C.S.A. § 9545(b)(1). For purposes of application of the PCRA, “a judgment becomes final at the conclusion of direct review,
including discretionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the
expiration of time for seeking the review.” 42 Pa.C.S.A. § 9545(b)(3). Finally, the issues raised in the PCRA petition must not have
been previously litigated or waived. 42 Pa.C.S.A. § 9544(a), (b). An issue has been previously litigated if, “the highest court in which
the petitioner could have had a review as a matter of right has ruled on the merits of the issue.” 42 Pa.C.S.A. § 9544(a)(2).
Additionally, an issue is waived, “if the petitioner could have raised it but failed to do so before trial, at trial, during unitary review,
on appeal or in a prior state post-conviction proceeding.” 42 Pa.C.S.A. § 9544(b).

If a PCRA petition satisfies the jurisdictional requirements of the PCRA, a petitioner must plead and prove, by a preponder-
ance of the evidence, that the conviction or sentence resulted from one or more of the following:

1. A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place;

2. Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place;

3. A plea of guilty unlawfully induced where the circumstance make it likely that the inducement caused the petitioner
to plead guilty and the petitioner is innocent;

4. The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court;

5. The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced; and/or

6. The imposition of a sentence greater than the lawful maximum. (viii) A proceeding in a tribunal without jurisdiction.
42 Pa.C.S.A. § 9543(a)(2).

As a preliminary matter, Hopton’s PCRA petition was untimely with respect to any claims he seeks to assert concerning his
original judgments of sentence and convictions that followed his guilty pleas on August 20, 2014 and April 17, 2015. With respect
to his conviction at CC 201404475, Hopton was sentenced on August 20, 2014, and he did not file a direct appeal from the judgment
of sentence. As such, Hopton’s judgment of sentence became final thirty (30) days later on September 19, 2014. Hopton then had
one (1) year from that date, or until, September 19, 2015, to file for PCRA relief from his original judgment of sentence and
conviction. Because Hopton did not file his pro se PCRA petition until August 17, 2016, his PCRA petition was untimely with
respect to any claims that he asserted in relation to CC 201404475.

Similarly, with respect to his conviction at CC 201416344, Hopton was sentenced on April 17, 2015, and he did not file a direct
appeal from the judgment of sentence. Hopton’s judgment of sentence therefore became final thirty (30) days later, on May 17,
2015. Hopton then had one year from that date, or until, May 17, 2016, to file for PCRA relief from his original judgment of sen-
tence and conviction. Because he did not file his pro se PCRA petition until August 17, 2016, Hopton’s petition was untimely with
respect to any claims that Hopton sought to assert concerning his original judgment of sentence and conviction at CC 20141634.

With respect to any claims that Hopton asserted in relation to the sentence imposed following the revocation of his probation,
Hopton met the jurisdictional requirements of the PCRA. He was serving or waiting to serve his sentence of two (2) years and two
(2) months to a maximum of four (4) years and five-and-a-half (5 1/2) months of incarceration imposed by this Court on January
4, 2016, following the revocation of his probation. In addition, Hopton filed his pro se PCRA petition within one (1) year of his
judgment of sentence becoming final after the revocation of his probation. Hopton was resentenced by this Court on January 4,
2016, and did not thereafter file a direct appeal. Thus, Hopton’s judgment of sentence related to his probation violation became
final on February 3, 2016, when his time period to file a timely notice of appeal to the Superior Court expired. Hopton then had one
year from that date, or until February 3, 2017, to file a timely PCRA petition based on the revocation of his probation. Hopton there-
fore timely filed his pro se PCRA petition on August 17, 2016. As such, Hopton’s PCRA petition was timely with respect to claims
related to the sentence imposed following the revocation of his probation. However, for reasons detailed more fully herein,
Hopton’s appeal is meritless, and he is not entitled to the relief.

The first claimed error raised by Hopton in the instant appeal relates to the constitutionality of his sentences. Specifically,
Hopton asserts that he is entitled to have his sentences at CC 201416344 and CC 20144475 vacated and remanded for resentencing
because, when he consented to blood tests, he did so under the threat of additional penalty for refusal. Hopton’s constitutional claim
is based on the United States Supreme Court’s 2016 decision in Birchfield v. North Dakota, 136 S.Ct. 2160 (2016), in which the
Supreme Court held that implied consent laws with additional criminal penalties are unconstitutional and a warrant is required to
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draw blood. Hopton’s claims related to the unconstitutionality of his sentence must fail because Hopton’s sentence was not illegal
and he is not entitled to the retroactive application of the rule announced in Birchfield.

First, Hopton’s sentence is not illegal under Birchfield because his judgment of sentence was made final before the Birchfield case
was decided by the United States Supreme Court in June 2016. Hopton was originally sentenced at CC 201404475 on August 20, 2014,
and at CC 201416344 on April 17, 2015. Hopton did not file a direct appeal from the judgment of sentence in either case. Furthermore,
after the revocation of his probation at both cases, Hopton was resentenced by this Court on January 4, 2016, and he did not subse-
quently file a direct appeal from the judgment of sentence in either case. As such, Hopton’s judgment of sentence from his probation
revocation at both cases became final on February 3, 2016, when his time period to file a timely notice of appeal had expired.
Birchfieldwas decided by the Supreme Court in June 2016. Although the Birchfield Court did hold that criminalization of a suspect’s

refusal to consent to a blood test violates the Fourth Amendment to the United States Constitution2, the Birchfield case was not decided
until several months after Hopton’s judgment of sentence from his probation revocation became final. Thus, Hopton’s sentence was not
illegal when imposed by this Court because Birchfield had not yet been decided at the time at which the sentence was imposed.

In addition, Hopton is not entitled to the benefit of the new rule announced in Birchfield because the rule has not been held to
apply retroactively to cases on collateral review, such as Hopton’s case. In Com. v. Moyer, 171 A.3d 849, which was a direct review
case, the Superior Court recognized the axiomatic principle that “[i]n Pennsylvania, it has long been the rule that criminal
defendants are not entitled to retroactive application of a new constitutional rule unless they raise and preserve the issue
during trial.” Id.Moreover, the new rule of law established in Birchfield does not fall under one of the two exceptions to the rule
against retroactivity on collateral review set forth in Teague v. Lane, 489 U.S. 288, 307 (1989).

Under Teague, for a new rule of constitutional law, retroactivity is accorded only to rules deemed substantive in character, and
to “watershed rule of criminal procedure,” which “alter our understanding of the bedrock procedural elements” of the adjudica-
tory process. Teague, 489 U.S. at 311. First, the Birchfield decision is not substantive, because it does not prohibit punishment for
an entire class of offenders, nor does it decriminalize conduct. Birchfield v. North Dakota, 136 S.Ct. 2160. Rather, the decision
regulates the manner of determining a defendant’s culpability, requiring that the manner of obtaining evidence contained within
a suspect’s blood follow a certain process. Id. It does not automatically invalidate all convictions where a defendant refused a
blood draw, only those where a defendant was threatened with an enhanced criminal penalty. Id.

Even where a procedural error has infected a trial, the resulting conviction or sentence may still be valid, and, by extension, the
defendant’s continued confinement may still be lawful. Montgomery v. Louisiana, 136 S.Ct. 718, 730 (2016). For this reason, a trial con-
ducted under a procedure found to be unconstitutional in a later case does not, as a general matter, have the automatic consequence of
invalidating a defendant’s conviction or sentence. Id. Because the Supreme Court’s decision in Birchfield does not announce an extraor-
dinary, watershed rule of criminal procedure, Hopton’s sentence was not invalidated by Birchfield and should not be disturbed.

The second claim raised in Hopton’s 1925(b) statement is that he is entitled to reinstatement of his right to appeal his August
20, 2014 and April 17, 2015, sentences because his trial counsel failed to advise him that Birchfield was was pending before the
United States Supreme Court. Hopton argues that, had he been advised of the fact that Birchfield was pending, he could have timely
commenced PCRA proceedings to seek reinstatement of his right to appeal said sentences. 

In order to prevail on a claim of ineffectiveness of counsel under the Post-Conviction Relief Act, a petitioner must plead and
prove, by a preponderance of the evidence, that: (1) the underlying issue has arguable merit; (2) counsel’s actions lacked an
objective reasonable basis; and (3) actual prejudice resulted from counsel’s act or failure to act. Com. v. Pander, 100 A.3d 626,
630-631 (Pa.Super. 2014) (en banc) (internal citations and quotations omitted). Where the petitioner fails to plead or meet any of
these elements, his claim must fail. Id.

A claim has arguable merit where the factual averments, if accurate, could establish cause for relief. Id.Whether the facts rise
to the level of arguable merit is a legal determination. Id. The test for deciding whether counsel had a reasonable basis for his
action or inaction is whether no competent counsel would have chosen that action or inaction, or, the alternative, not chosen,
offered a significantly greater potential chance of success. Id. Counsel’s decisions will be considered reasonable if those decisions
effectuated his or her client’s interests, and courts will not employ a hindsight analysis in comparing trial counsel’s actions with
other efforts he may have taken. Id. Prejudice is established only if there is a reasonable probability that, but for counsel’s errors,
the result of the proceeding would have been different. Id. A reasonable probability is a probability sufficient to undermine
confidence in the outcome. Id.

In the instant appeal, Hopton argues that his counsel was ineffective for failing to advise him that, “certiorari was pending
before and/or granted by the United States Supreme Court on the constitutionality of imposing greater criminal penalties for
refusal to submit to a chemical test of blood during the time period in which Defendant could have timely commenced PCRA
proceedings to seek reinstatement of his right to appeal said sentences.” However, like his constitutional claim, Hopton’s ineffec-
tiveness of counsel claim is baseless and does not entitle him to relief. Hopton has neither alleged, nor proven, that his counsel
improperly advised him concerning the state of the law at the time at which he plead guilty. Furthermore, Hopton cannot sustain
his burden for establishing ineffective assistance of counsel on the basis that his counsel failed to predict changes in the law.

Hopton was sentenced at CC 201404475 on August 20, 2014, and was subsequently sentenced at CC 201416344 on April 17, 2015.
The United States Supreme Court did not grant certiorari in Birchfield until December 11, 2015, and Birchfield was not decided until
June 23, 2016. Accordingly, at the time at which Hopton pled guilty, the Supreme Court had not yet granted certiorari, much less
decided the case. Accordingly, to the extent that Hopton relies on Birchfield to support his ineffective assistance of counsel claim,
he has not proven that his counsel improperly advised him concerning the state of the law at the time at which he entered his plea.

Hopton is ostensibly arguing that his trial counsel should have possessed the foresight to determine that: (1) the Supreme Court
was going to grant certiorari in Birchfield; and (2) the Supreme Court would then issue a new rule of law in Birchfield which would
apply to his case. As the Pennsylvania Supreme Court has made clear, “[i]t is well-settled that counsel cannot be deemed ineffec-
tive for failing to predict changes in the law. Com. v. Cousar, 154 A.3d 287, 303 (Pa. 2017). As such, Hopton’s counsel was not inef-
fective for allowing him to plead guilty where Birchfield had not yet been decided, and Hopton is not entitled to relief on this basis.

BY THE COURT:
/s/Cashman, A.J.

Dated: October 24, 2018
1 Birchfield v. North Dakota, 136 S.Ct. 2160 (2016).
2 See also Com. v. Moyer, 171 A.3d 849 (Pa.Super. 2017) (discussing Birchfield).
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Commonwealth of Pennsylvania v.
Waylynn Howard

Criminal Appeal—Sufficiency—Intent—Child Car Seats

Defendant challenges sentence of 1 year of probation following convictions relating to the failure to put a three-year-old child
into a car seat.

No. CP-02-CR-08615-2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 26, 2018.

OPINION
On August 1, 2018, this Court, at the conclusion of a stipulated nonjury trial, convicted Appellant, Waylynn Howard, of one count

each of Endangering the Welfare of Children and Recklessly endangering Another Person. This Court sentenced Appellant imme-
diately thereafter to one year of probation at the first count and no further penalty at the second count. Appellant filed a Notice of
Appeal on August 31, 2018 and a Statement of Matters Complained of on September 25, 2018.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges two errors on appeal. Appellant alleges the evidence was insufficient to establish that Appellant “knowingly

endangered the welfare of her daughter or that she violated a duty of care.” Appellant further alleges that the evidence was insuf-
ficient to establish that Appellant “recklessly endangered her child, or that she placed or may have placed the child in danger of
death or serious bodily injury.” (Statement of Errors Raised on Appeal at 2)

DISCUSSION
Appellant stipulated that she placed her three-year-old daughter in the back seat of a car unrestrained and without a car seat.

Nevertheless, Appellant alleges the Commonwealth failed to present sufficient evidence that Appellant knowingly or recklessly
endangered her child.

In reviewing a sufficiency of the evidence claim, we must determine whether the evidence admitted at trial, as well
as all reasonable inferences drawn therefrom, when viewed in the light most favorable to the verdict winner, are suffi-
cient to support all elements of the offense Commonwealth v. Moreno, 14 A.3d 133 (Pa. Super.2011). Additionally, we may
not reweigh the evidence or substitute our own judgment for that of the fact finder. Commonwealth v. Hartzell, 988 A.2d
141 (Pa. Super.2009). The evidence may be entirely circumstantial as long as it links the accused to the crime beyond a
reasonable doubt. Moreno, supra at 136.

Commonwealth v. Koch, 39 A.3d 996, 1001 (Pa.Super.2011). 

Appellant argues that the evidence was insufficient to sustain his convictions for endangering the welfare of children pursuant
to 18 Pa.C.S.A. § 4304, which provides:

A parent, guardian or other person supervising the welfare of a child under 18 years of age, or a person that employs or
supervises such a person, commits an offense if [s]he knowingly endangers the welfare of the child by violating a duty of
care, protection or support.

“Whether particular conduct falls within the purview of the statute is to be determined within the context of the common
sense of the community.” Commonwealth v. Retkofsky, 860 A.2d 1098, 1099 (Pa.Super.2004) (citations and internal quotations
omitted).

The accused must act “knowingly” to be convicted of endangering the welfare of a child. 18 Pa.C.S.A. § 4304. We have
employed a three-prong standard to determine whether the Commonwealth’s evidence is sufficient to prove this intent
element: 1) the accused must be aware of his or her duty to protect the child; 2) the accused must be: “aware that the
child is in circumstances that could threaten the child’s physical or psychological welfare;” and 3) the accused either
must have failed to act or must have taken “action so lame or meager that such actions cannot reasonably be expected to
protect the child’s welfare.”

Retkofsky, 860 A.2d at 1099–110. Appellant violated a duty of care to her three-year-old child by placing her unrestrained in a 1000-
2000 pound vehicle careening down a major roadway at a significant rate of speed. This duty of care is codified at 75 Pa.C.S. § 4581,
which states:

any person who is operating a passenger car, and who transports a child under four years of age anywhere in the motor
vehicle, including the cargo area, shall fasten such child securely in a child passenger restraint system, as provided in
subsection (d).

As Appellant was aware of her duty to protect her child and chose to place her child in harm’s way, she is responsible for the
logical consequences of her actions. The elements of the offense have been established beyond a reasonable doubt, and Appellant’s
first claim of error is without merit.

Next, Appellant argues, similarly, that the evidence was insufficient to establish that Appellant recklessly endangered her
child. Recklessly Endangering Another Person is defined as follows: “A person commits a misdemeanor of the second degree if
he recklessly engages in conduct which places or may place another person in danger of death or serious bodily injury.” 18
Pa.C.S. § 2705. Appellant endangered her child by choosing to place the child inside a vehicle without using proper restraining
techniques. As above, the elements of the offense have been established beyond a reasonable doubt and the claim of error is
without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.
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Commonwealth of Pennsylvania v.
Thomas Raboin*

Criminal Appeal—Sex Offenses—Evidence—Hearsay—Weight of the Evidence—Forensic Interview—Rebuttal Evidence—
Relevance—Tender Years Exception—Prior Consistent Statements

Defendant asserts error in admission of child witness’s hearsay testimony under the tender years exception, as well as the
admission of the forensic interview into evidence.

No. CP-02-CR-09844-2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 14, 2018.

OPINION
On March 12, 2018, a jury convicted Appellant, Thomas Raboin, of one count each of Involuntary Deviate Sexual Intercourse

with a Child (“IDSI”), Unlawful Contact with a Minor, Indecent Assault Person Less than 13 Years of Age, Endangering the Welfare
of a Child, Corruption of Minors and Indecent Exposure.1 This Court sentenced Appellant on June 11, 2018 to an aggregate
sentence of 168 to 416 months incarceration with a five-year probationary tail. Appellant filed a Post-Sentence Motion, which this
Court denied on June 19, 2018. Appellant filed a Notice of Appeal on July 6, 2018 and a Statement of Matters Complained of on
August 27, 2018.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges seven errors on appeal. In his first error alleged on appeal, Appellant asserts that this Court erred by over-

ruling a defense objection to the Commonwealth’s questioning of witness K.B. regarding Appellant’s opinion of the cleanliness of
her children. (Statement of Errors Raised on Appeal at 2) Next, Appellant alleges that this Court erred in overruling an objection
to testimony based on the tender years exception to the hearsay rule. Id. Appellant further alleges that this Court erred in
permitting a witness to testify as to her feelings for Appellant. Id. Appellant further asserts that this Court erred in permitting the
same witness to answer the question of whether she was “actively hating” Appellant in 2017. Id. In addition, Appellant alleges that
this Court erred in permitting the Commonwealth to play a forensic interview in rebuttal that was hearsay and not proper rebuttal
evidence. Id. at 3. Appellant asserts specific portions of the forensic interview were not admissible as prior consistent statement,
were not proper rebuttal and unfairly prejudicial. Id. at 3-5. Lastly, Appellant alleges that the verdicts were against the weight of
the evidence. Id. at 5.

SUMMARY OF THE EVIDENCE
Following a competency hearing, in which the eleven-year-old victim in this case, A.W., was deemed to be competent, she

testified that Appellant molested her. A.W. testified that in kindergarten through second grade she lived with her mother, sisters,
and Appellant, who was her mother’s boyfriend at the time. (Transcript of Jury Trial, Mar. 9-12, 2018, hereinafter TT, at 35)
Appellant would watch her when her mother had to go to work or school. (TT 37) She testified that Appellant would get in the shower
and tell her to get in with him. Id. Once inside the shower, “he would sit in the back and I would stand in front of him and he would
lick my private.” Id. She said this happened more than one time. Id. She said that she complied with him “because he was much
taller and he had once pushed my mother.” (TT 38) She testified that when she said “her privates” she meant her vagina. (TT 40)
She also testified that Appellant made her “hold his private and push up and down.” (TT 41) She testified that his private part was
his penis. (TT 42) After she pushed up and down for a while, clear stuff would start coming out. (TT 45) She tried to pull away at
times, but Appellant would grab on to her and pull her back in. (TT 55) Appellant told her several times not to tell anyone. (TT 47)
She testified that she was afraid that Appellant would hurt her if she talked. (TT 48) Ultimately, she told her mother about what
Appellant had done when her mother tried to check her for ticks. (TT 52)

Next, A.W.’s mother, K.B., testified that she began dating Appellant in 2011 and Appellant moved in shortly thereafter. (TT 85)
The two parted ways in 2014 when A.W. was in third grade. (TT 89) In the beginning of the relationship, Appellant would cook,
help bathe the children, put them to bed, and drive them to and from school. (TT 94) After a while, K.B. observed that Appellant
favored E.W. and didn’t want much to do with the other two. (TT 95) In one instance, Appellant told the other two children that
they were too dirty to touch him. Id.

K.B. further testified that on July 1, 2017, following a family reunion where the children had been playing in the woods all day,
she noticed that everyone had ticks on them. (TT 99) She thoroughly checked each of her children for additional ticks. (TT 100)
K.B. testified that A.W. became adamant that K.B. not undress her. (TT 101) K.B. asked A.W. if something had happened to her that
she did not want her own mother to check her for ticks, and A.W. “looked down and away and said no very quietly.” K.B. asked if
A.W. was sure, and A.W. asked if her sisters needed to be in the room for this conversation. (TT 101-102) Once alone with her
mother, A.W. said that “Tommy in Verona” took her into the shower with him and licked her “down there.” (TT 102, 107) After A.W.
disclosed, K.B. called 911 and reported it to the police. (TT 109) At the time of the disclosure, K.B. had no contact with Appellant
and was dating a different individual. (TT 108)

Appellant testified that he was never alone with the kids. (TT 185) He testified that several other people lived in the home and
that one of them would usually be home to manage the children’s needs. Id. In the spring of 2014, he left the residence due to the
weight of his parenting responsibilities and other stressors within the relationship. (TT 180, 187) Appellant denied that A.W. was
ever in the shower with him and further denied performing any sexual acts on A.W. (TT 189)

DISCUSSION
This Court has reordered Appellant’s issues for ease of discussion. In his first error alleged on appeal, Appellant asserts that

this Court erred by overruling a defense objection to the Commonwealth’s questioning of witness K.B. regarding Appellant’s
opinion of the cleanliness of her children. “The admissibility of evidence is at the discretion of the trial court and only a showing
of an abuse of that discretion, and resulting prejudice, constitutes reversible error.” Commonwealth v. Shull, 148 A.2d 820, 845 (Pa.
Super. 2016).

Appellant alleged that such evidence was not relevant and the probative value is outweighed by its prejudicial effect.

The overriding principle in determining if any evidence, including demonstrative, should be admitted involves a
weighing of the probative value versus prejudicial effect. We have held that the trial court must decide first if the
evidence is relevant and, if so, whether its probative value outweighs its prejudicial effect. Commonwealth v. Hawk, 551
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Pa. 71, 709 A.2d 373, 376 (1998). This Commonwealth defines relevant evidence as “having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or less probable than it
would be without the evidence.” Pa.R.E. 401. Relevant evidence may nevertheless be excluded “if its probative value is
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative evidence.” Pa.R.E. 403.

Commonwealth v. Serge, 896 A.2d 1170, 1177 (Pa. 2006), cert. denied, 549 U.S. 920 (2006).

This Court permitted the testimony regarding Appellant’s statement to K.B. that her other children were dirty. The testimony
tended to establish that Appellant showed favoritism toward the child who was the victim in this case. Appellant groomed the
victim prior to assaulting her. The probative value was significant in that it both explained the next steps taken and completed the
picture of events that followed. The prejudicial effect, that Appellant is seen in a less than ideal light as a parental figure, is
relatively slight and outweighed by the probative value of the testimony.

Appellant alleges that his Court erred in overruling Appellant’s objection to K.B.’s testimony regarding her feelings for
Appellant as irrelevant and unfairly prejudicial. Appellant further alleges that this Court erred by improperly admitting irrelevant
and unfairly prejudicial testimony by K.B. as to whether she was “actively hating” Appellant in December 2017. (TT 113) As these
issues are substantially similar, they can be addressed together. After Appellant objected to each of these questions, the Assistant
District Attorney changed the form of each question. The ADA asked the witness what feelings she had for Appellant prior to the
victim’s disclosure. The ADA further asked if the witness, prior to any disclosures, had any reason to want to cause Appellant any
harm. These questions were relevant to counter an argument of coaching by mother. As this Court stated at trial, “The intent of
the question is to seek whether the mother would have had a motive at that point in time to seek revenge against the defendant.”
(TT 116) Likewise, the question regarding “actively hating” was relevant to the witness’ lack of motive.

Appellant asserts that this Court erred in permitting K.B. to testify that the child victim told her “Tommy in Verona” (Appellant)
had done something to her. K.B. testified that on July 1, 2017, she noticed ticks on her daughters after they had been playing in the
woods. (TT 98-99) K.B. stated that A.W. asked her repeatedly not to check her body for ticks. (TT 100) A.W. was adamant that K.B.
not undress her. (TT 101) K.B. asked A.W. if something had happened to her. Id. A.W. then asked if her sisters needed to be in the
room for this conversation. (TT 102) Once K.B. was alone with A.W., K.B. said, “[i]f someone’s done something to you, I need to
know.” Id. A.W. replied “Tommy in Verona.” Id. Appellant objected to the statement on the basis of hearsay. Id. This Court stated,
“I think it’s admissible based on prior consistent statement. The victim testified. Also, prompt report.” Id. As K.B. continued to
testify regarding A.W.’s report to her of Appellant’s conduct, counsel for Appellant lodged a continuing objection. (TT 103) The
Commonwealth argued that the statements were admissible under 42 Pa.C.S. § 5985.1, the Tender Years Hearsay Act (“TYHA”),
otherwise known as the tender years exception to the hearsay rule. (TT 104) Section 5985.1(a) provides, inter alia:

An out-of-court statement made by a child victim or witness, who at the time the statement was made was 12 years
of age or younger, describing certain enumerated offenses, not otherwise admissible by statute or rule of evidence,
is admissible in evidence in any criminal or civil proceeding if: (1) the court finds, in an in camera hearing,2 that
the evidence is relevant and that the time, content and circumstances of the statement provide sufficient indicia of
reliability; and (2) the child either: (i) testifies at the proceeding; or (ii) is unavailable as a witness.

This Court initially denied the hearsay objection based on its understanding of Commonwealth v. Walter, 93 A.3d 432 (Pa. 2014).
Walter held that in order to determine the admissibility of certain out of court statements made by child victims,

a trial court must assess the relevancy of the statements and their reliability in accordance with the test enunciated in
Idaho v. Wright, [497 U.S. 805]. Although the test is not exclusive, the most obvious factors to be considered include the
spontaneity of the statements, consistency in repetition, the mental state of the declarant, use of terms unexpected in
children of that age and the lack of a motive to fabricate.

Walter, 93 A.3d at 451. Walter further states:

Under TYHA [Tender Years Hearsay Act], the focus is on the truthfulness of the statements, which is assessed by
considering the spontaneity of the statements; the consistency in repetition; the mental state of the child; the use of
terms unexpected in children of that age; and the lack of a motive to fabricate.

Id.

This Court considered the statements made by A.W. and found that the evidence was relevant and that the time, content, and
circumstances of the statement provided sufficient indicia of reliability. Specifically, this Court found the disclosure to K.B. to be
spontaneous. This Court further found that A.W. has remained consistent in her statements. While this Court had no concerns with
A.W.’s mental state at trial, at the time of disclosure, A.W. was clearly stressed. Lastly, as Appellant had long removed himself
from the residence, A.W. lacked a motive to fabricate her testimony. Any error in admitting this statement under the tender years
exception to the hearsay rule is harmless in context.

This Court permitted reargument on this issue following the lunch recess. Counsel for Appellant objected that the
Commonwealth had failed to provide notice as required to admit statements under the TYHA. (TT 124) This Court did hold a
competency hearing anticipating the use of out-of-court statements, but the Commonwealth did fail to file the proper notice under
the TYHA. As a result, this Court reconsidered the admissibility of these statements as prior consistent statements, offered not
for the truth of the matter asserted but to rehabilitate the credibility of the witness, and ultimately admitted the statements as such.
Rule 613(c) of the Pennsylvania Rules of Evidence governs this issue:

(c) Witness’s Prior Consistent Statement to Rehabilitate.

Evidence of a witness’s prior consistent statement is admissible to rehabilitate the witness’s credibility if the
opposing party is given an opportunity to cross-examine the witness about the statement and the statement is offered
to rebut an express or implied charge of:

(1) fabrication, bias, improper influence or motive, or faulty memory and the statement was made before that which
has been charged existed or arose; or
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(2) having made a prior inconsistent statement, which the witness has denied or explained, and the consistent
statement supports the witness’s denial or explanation.

Pa.R.E. 613(c).

This Court instructed the jury on this matter as follows:

So, ladies and gentleman, just to be clear, the testimony on direct regarding what K.B. said [A.W.] told her was
offered for the limited purpose of assisting you with making a credibility determination regarding [A.W.’s] testimony
here today and was not offered and cannot be considered by you for the purposes of the truth of the matters asserted in
K.B.’s testimony.

(TT 142-143) In admitting the statements, the Court relied upon Commonwealth v. Willis, 552 A.2d 682, 691 (Pa. Super 1988) and
Commonwealth v. Hunzer, 868 A.2d 498 (Pa. Super. 2005). However, during the pendency of this appeal, Commonwealth v. Bond,
190 A.3d 664 (Pa. Super. June 13, 2018) and Commonwealth v. Hamlett, 2018 WL 4327391 (Pa. Super. Sept. 11, 2018) (non-prece-
dential), called into question the continuing validity of the Willis/Hunzer analysis. Hamlett stated, “the view set forth by
Willis/Hunzer regarding the introduction of prior consistent statements for purely corroborative purposes ‘seems at odds with the
express language of Rule 613.’” Hamlett. 2018 WL 4327391 at *11, quoting Bond, 190 A.3d at *4.

Both the Bond and Hamlett court then considered whether the error was harmless, and both courts determined that the error
was harmless.

Harmless error exist where: (1) the error did not prejudice the defendant or the prejudice was de minimus; (2) the erro-
neously admitted evidence was merely cumulative of other untainted evidence which was substantially similar to the erro-
neously admitted evidence; or (3) the properly admitted and uncontradicted evidence of guilt was so overwhelming and the
prejudicial effect of the error was so insignificant by comparison that the error could not have contributed to the verdict.

Commonwealth v. Hamlett, 2018 WL 4327391 at *12 (citing Commonwealth v. Robinson, 721 A.2d 344, 350 (Pa. 1998)). Both cases
found that the evidence was cumulative of evidence already in the record. This case, like Bond and Hamlett, turned on the
credibility of the child victim. Admission of K.B.’s statements did not prejudice Appellant, inasmuch as counsel for Appellant
cross-examined A.W. regarding her statements, including her statements at her forensic interview. As K.B.’s statements were
cumulative, any error in admitting the statements was harmless.

Furthermore, at trial, this Court noted that, in the alternative, the statements were admissible, as they were not offered for the
truth of the matter asserted, but to establish how and why the delayed report came about and the reason A.W.’s mother called the
police and ultimately took her daughter for a forensic interview. (TT 125) Had this Court relied solely on this basis for admission
of the statements, it would have instructed the jury not to consider the statements for the truth of the matter asserted, but rather
to explain the subsequent course of conduct. This Court did instruct the jury not to consider the statements for the truth of the
matter asserted, albeit for a different underlying reason. The distinction from a juror’s standpoint is, at best, a de minimus.

Appellant further asserts that this Court erred in permitting the Commonwealth to play the forensic interview of the child as
rebuttal evidence. Appellant objects to the playing of the interview in its entirety and also lists six specific instances of improper
testimony within the forensic interview. “Admission or rejection of rebuttal testimony is within the sound discretion of the trial
judge.” Commonwealth v. Miller, 417 A.2d 128 (Pa. 1980).

Appellant objected to playing the forensic interview generally and specifically to portions of the forensic interview indicating
that A.W. was afraid of Appellant hurting her or her sisters, and that her fears were the reasons she entered the shower with him.
Appellant similarly objected to references that A.W. was going to tell her mother about the abuse until Appellant found out where
the family was residing after Appellant and A.W.’s mother separated. Additionally, Appellant objected to a statement that Appellant
would try to hurt her family, and A.W. not wanting her mother to get hurt. Appellant further objected to a reference that Appellant
was “really mean,” including examples such as his failure to cook for all of the members of the family. Finally, Appellant objected
to Appellant’s description of Appellant as “scary,” that he “would always push my mom” and “hurt her.”

This Court permitted the playing of the video in rebuttal as a prior consistent statement. As stated above, the Court relied upon
Willis andHunzer. This Court would again assert that the harmless error doctrine applies. Admission of the video interview of A.W.
does not prejudice Appellant, inasmuch as counsel for Appellant had reviewed the forensic interview during pretrial discovery and
had a full opportunity to cross-examine A.W. at trial regarding the reasons for her delay in reporting the sexual assaults.3 In fact,
counsel for Appellant cross-examined A.W. regarding the forensic interview. (TT 67-68, 71, 73). As the forensic interview was
cumulative, any error in admitting the interview was harmless.

Appellant alleges that the verdicts were against the weight of the evidence. Appellant alleges that he was not living with the
victim at the time the abuse was to have occurred. The standard for a “weight of the evidence” claim is as follows:

A motion for a new trial alleging that the verdict was against the weight of the evidence is addressed to the discretion of
the trial court. An appellate court, therefore, reviews the exercise of discretion, not the underlying question whether the
verdict is against the weight of the evidence. The factfinder is free to believe all, part, or none of the evidence and to
determine the credibility of the witnesses. The trial court will award a new trial only when the jury’s verdict is so
contrary to the evidence as to shock one’s sense of justice. In determining whether this standard has been met, appellate
review is limited to whether the trial judge’s discretion was properly exercised, and relief will only be granted where the
facts and inferences of record disclose a palpable abuse of discretion. Thus, the trial court’s denial of a motion for a new
trial based on a weight of the evidence claim is the least assailable of its rulings.

Commonwealth v. Cousar, 928 A.2d 1025, 1035–36 (Pa. 2007).

The trier of fact, while passing upon the credibility of witnesses and the weight to be afforded the evidence produced, is free to
believe all, part or none of the evidence. Commonwealth v. Hunter, 768 A.2d 1136 (Pa. Super. 2001); appeal denied, 796 A.2d 979
(Pa. 2001). The jury reasonably found credible the testimony of the victim, A.W. She testified in detail at trial about repeated
instances of criminal contact at her house. A.W.’s mother corroborated her testimony and confirmed that Appellant was in the home
at the time A.W. testified that the abuse occurred, contrary to Appellant’s version of events. Even if the finder of fact concluded
that Appellant left the residence in the spring of 2014, it could still conclude, consistent with the testimony, that Appellant had
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abused A.W. prior to leaving the residence. Upon further review of the evidence, this Court’s sense of justice is not shocked by the
jury’s verdict in this case, as it was not against the weight of the evidence but rather supported by it.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

Date: November 14, 2018

1 18 Pa. C.S. §§ 3123 (b), 6318 (a) (1), 3126 (a) (7), 4304 (a) (1), 6301 (a) (1), and 3127 (a), respectively.
2 This Court notes that, although it did not conduct a specific in camera hearing pursuant to the TYHA, this Court found the
statements both relevant and reliable. As such, any error in failing to have the in camera hearing would be harmless, as Appellant
was not prejudiced by its absence.
3 Regarding the promptness of A.W.’s complaint, this Court instructed the jury as follows: “The evidence of [A.W.’s] delay in
making a complaint does not necessarily make her testimony unreliable but may remove it from the assurance of reliability
accompanying the prompt complaint or outcry that the victim of a crime such as this would ordinarily be expected to make.
Therefore, the delay in making a complaint should be considered in evaluating her testimony and in deciding whether the act or
acts occurred at all.” (TT 294)

* This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used
to identify such victims.

Commonwealth of Pennsylvania v.
Bobby Hall

Criminal Appeal—Sufficiency—Simple Assault—Official Oppression

Defendant, a former correctional officer, was convicted in relation to an incident with an inmate at SCI Pittsburgh.

No. CC 2017-5761. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 25, 2018.

OPINION
This is a direct appeal from the judgment of sentence entered on February 28, 2018, following a non-jury trial that took place

on February 28, 2018. The Defendant was charged with Simple Assault (18 Pa. C.S.A. §2701(a)(1)) and Official Oppression (18 Pa
C.S.A. §5301(1). At the conclusion of trial, this court found the Defendant guilty of both charges. The Defendant waived his right
to a Presentence Report and proceeded to sentencing immediately following his convictions.

The Defendant was sentenced to two (2) years of probation at each count, ordered to run concurrently. A No Contact Order was
imposed, prohibiting the Defendant from having contact with inmates Michael Miller and Jamie Painter. The Defendant was
ordered to pay court costs.

A post-sentence motion was filed by the Defendant on March 12, 2018. On March 16, 2018, appellate counsel entered her
appearance on the record. On March 23, 2018, the Defendant’s trial counsel sought leave to withdraw from representation. His
request was granted that same day. A supplemental post sentence motion was filed on May 14, 2018. The motion was heard and
denied on June 19, 2018. This timely appeal followed.

On August 1, 2018, this court issued an Order pursuant to Pa.R.A.P.1925(b), directing the Defendant to file a Concise Statement
of Matters Complained of on Appeal (“Concise Statement”) no later than August 24, 2018. On August 24, 2018, the Defendant filed
a timely Concise Statement and raised the following allegations of error on appeal:

a. There was insufficient evidence to support the conviction for simple assault where the medical report stated that
Michael Miller did not suffer any injuries and the Commonwealth failed to establish that Hall intended or attempted to
cause any injury to Michael Miller, and the trial court erred in denying the post-sentence motion raising this claim.

b. There was insufficient evidence to support the conviction for official oppression where the Commonwealth failed to
establish that Michael Miller was mistreated by Hall in his capacity as a corrections officer where, (a) Michael Miller did
not appear for trial and offer any supporting testimony; (b) the Commonwealth failed to offer into evidence any written
prison policies and procedures to establish Bobby Hall’s conduct was unlawful; and (c) the Commonwealth failed to estab-
lish whether Hall knowingly and illegally acted in bad faith in response to Michael Miller spitting in his face, and the trial
court erred in denying the post-sentence motion raising this claim.

(Concise Statement, pp. 2-4).

The Defendant’s contentions are without merit. This court respectfully requests that the Defendant’s convictions and sentences
be upheld for the reasons that follow.

I. FACTUAL BACKGROUND
On the evening of December 10, 2016, the Defendant, a Pennsylvania State Department of Corrections Officer (“CO”), was

working as a “control booth officer” (also known as a “bubble control officer”) on the A-200 Block at the State Correctional
Institution at Pittsburgh (“SCI Pittsburgh”). (Trial Transcript (“TT”), 2/28/18, pp. 12-14, 100). As a CO, the Defendant was
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responsible for “provid[ing] security for the prison, inmates, and staff.” (TT, p. 11). It is also the duty of a CO to ensure inmate
compliance with the rules and regulations of the Department of Corrections, as well as ensure staff compliance with the code of
ethics. (TT, pp. 11, 12). As a control booth officer, the Defendant was responsible for overseeing that “all passes are issued out, all
movements are being made at all times,” and that “cell doors are being opened properly at all times.” (TT, p. 14). On December
10, 2016, the Defendant was working the same shift as his co-worker, CO John Bezts. (TT, pp. 12-13). The shift began at 14:00 hours
(or 2 p.m.). (TT, pp. 12-13).

At approximately 6:50 p.m., CO Bezts was preparing to perform cell compliance checks in the pod, which was a therapeutic
community for drug and alcohol treatment. (TT, pp. 14-16, 74). The Defendant specifically asked CO Bezts to conduct a compli-
ance check of a cell which belonged to Inmate Michael Miller and his cellmate, Jamie Painter. (TT, pp. 15-16, 31, 55, 57).
Unbeknownst to CO Bezts, the Defendant requested the compliance check of Inmate Miller’s cell because the Defendant and Miller
had gotten into an argument about “yard time” shortly before the compliance checks. (TT, pp. 56-58). CO Bezts agreed to perform
the check. (TT, pp. 15-16, 31). CO Bezts, along with another corrections officer, CO Mitchell, were inside of the cell conducting the
compliance check when Inmate Miller commented to CO Bezts that Bezts was only performing the compliance check “because of
that fat ass in the [ ] control center.” (TT, pp. 16, 58). CO Bezts warned Inmate Miller to watch what he said about the officers in
front of other corrections officers. (TT, p. 16). Inmate Painter also told Inmate Miller “to be quiet because Officer Bezts was just
doing his job.” (TT, p. 16).

After completing the compliance check and discovering contraband in the form of two small portable radios, CO Bezts returned
to the control booth and relayed the results of his search to the Defendant. (TT, pp. 16-17, 31-32, 58). CO Bezts also told the
Defendant that “Inmate Miller called him a fat ass.” (TT, pp. 17, 33-34). The Defendant became very angry. (TT, p. 17). He asked
CO Bezts whether Inmate Miller “actually said that,” and CO Bezts confirmed that he did. (TT, p. 17). The Defendant’s “face turned
red, and he bolted out of the control booth.” (TT, p. 17). CO Bezts did not know why the Defendant had left the control booth, but
he observed the Defendant walking very quickly towards Inmate Miller’s cell, which was closed and secured at that time. (TT, pp.
17-20, 36). CO Bezts testified that there was no reason, according to his training and experience, for the Defendant to leave the
control booth at that time. (TT, p. 18).

CO Bezts watched from near the vestibule door of his pod as the Defendant approached Inmate Miller’s cell. (TT, pp. 19, 36).
CO Bezts could not understand exactly what the Defendant was saying to Inmate Miller, but he was able to hear the Defendant
“hollering, screaming at Inmate Miller,” and “using profanity”, describing the Defendant as “upset and irate.” (TT, pp. 19-20, 36,
58). The Defendant was the only person that CO Bezts heard using profanity. (TT, pp. 20, 22). According to Inmate Painter, Inmate
Miller “looked at Officer Hall and said: Your problem is, you fat fuck, you get no p*ssy, zero p*ssy.” (TT, p. 58). At this point, the
Defendant turned to CO Bezts and told him to “[o]pen the fucking door, open the fucking door now”. (TT, pp. 20, 38-39, 58). CO
Mitchell, who was inside of the control booth at that time, reluctantly opened the cell door for the Defendant. (TT, pp. 20, 40).

CO Bezts observed the Defendant enter Inmate Miller’s cell. (TT, p. 20). Since he was the only officer on the unit equipped with
“OC spray,” a chemical spray used to break up inmate altercations, CO Bezts decided to proceed to Inmate Miller’s cell, number
2013, and stand outside of the cell. (TT, pp. 20-21, 23). The Defendant had been arguing at the cell door for approximately one
minute or less before CO Bezts headed up to the cell. (TT, p. 36). In fact, the Defendant was already inside of the cell before CO
Bezts went up the steps leading to the cell door. (TT, p. 40). However, during the entire incident, CO Bezts only lost sight of the
Defendant for approximately three (3) to four (4) seconds. (TT, p. 40).

When CO Bezts approached the cell, he observed Inmate Miller sitting at the edge of his bed on the bottom bunk, facing the
desk. (TT, pp. 22, 58-59). His cellmate, Inmate Painter, was also inside of the cell, standing by the desk against the wall. (TT, pp.
22, 55, 58-59). CO Bezts saw the Defendant enter the cell and start pointing at Inmate Miller. (TT, p. 23). The Defendant continued
to scream and use profanity while Inmate Miller “just sat there” on the bed. (TT, p. 23).

At no time did CO Bezts see Inmate Miller spit on the Defendant. (TT, p. 22). He did, however, see the Defendant clench his
right fist and hit Inmate Miller in the face. (TT, p. 23). CO Bezts then saw the Defendant hit Inmate Miller in the chest with an
open-handed back-hand while Inmate Miller was still sitting on the edge of the bed. (TT, p. 23). CO Bezts saw the Defendant lean
forward onto Inmate Miller and grab him by the neck with both hands. (TT, pp. 23-24). According to Inmate Painter, the Defendant
grabbed Inmate Miller “up by the throat and put him down on the bunk and smacked him in the mouth and called him a p*ssy. He
smacked [him] a couple times and said: You’re a p*ssy, bitch. Say it now. Say something to my face now, bitch.” (TT, p. 59).

Approximately one minute later, the Defendant stood up, turned towards CO Bezts, and asked him for his handcuffs. (TT, pp.
23-24, 41, 59). He told CO Bezts to “call it in as a staff assault because he got spit on.” (TT, pp. 24, 40-41). CO Bezts gave the
Defendant his handcuffs, but stayed outside of the cell. (TT, pp. 24, 51). CO Bezts did not “call it in as a staff assault” because he
“did not see Inmate Miller spit on” the Defendant. (TT, p. 41). Instead, he simply requested “assistance up in Alpha 200, B side.”
(TT, pp. 41-42). Inmate Painter testified that Inmate Miller never spit on the Defendant and never attempted to assault him in any
way. (TT, p. 63).

The Defendant ordered Inmate Miller to stand up so that he could place Miller in handcuffs. (TT, pp. 24-25). As he was remov-
ing Inmate Miller from the cell, the Defendant had his hands behind Inmate Miller’s back and was using force to push him out of
the cell. (TT, p. 25). Inmate Painter saw the Defendant swing Inmate Miller around, causing Inmate Miller to hit the side of his
head on the corner of a shelving unit and fall. (TT, pp. 25-26, 59). CO Bezts testified that “it looked like [Inmate Miller] either
“slipped on the blanket or [was] pushed from behind.” (TT, p. 25). Inmate Painter testified that he heard the Defendant say, “you
slipped on the rug,” but noted that “there was no rug or object on the floor whatsoever.” (TT, p. 59).

Inmate Miller appeared to be “fidgeting” at that point, perhaps indicating resistance, and so CO Bezts showed him his OC
spray can and told him that if he complied with the orders then he would be taken to the medical unit. (TT, p. 26). Per the policy
of the Department of Corrections, Inmate Miller was escorted out of the cell by the Defendant and CO Bezts. (TT, pp. 26, 75).
When they arrived in the vestibule area of the pod, the Defendant shoved Inmate Miller into a member of the response team,
telling the responder to “[g]et this mother fucker out of here. He spit on me.” (TT, pp. 27, 42, 75). Inmate Miller was then taken
to the medical unit. (TT, pp. 27, 75). Upon examination, medical personnel did not observe any visible injuries to Inmate Miller.
(TT, p. 78). 

CO Bezts proceeded to complete an incident report outlining his own actions in relation to the incident that had just occurred.
(TT, pp. 27-28, 42, 44-45, 50). He then returned to his pod and apologized to Inmate Painter and the other inmates “for what they
observed and heard” on his pod. (TT, p. 29). Inmate Painter was “upset” about the incident but he told CO Bezts, “you had nothing
to do with this.” (TT, p. 29). He also told CO Bezts, “[Y]ou better do the right thing.” (TT, p. 61).
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II. DISCUSSION

A. The evidence presented at trial was sufficient to support the Defendant’s convictions for Simple Assault and Official
Oppression.

The appellate court employs a de novo standard of review for challenges to the sufficiency of evidence. Commonwealth v.
Neysmith, - - - A.3d - - - -. 2018 WL 3153691, at *4 (Pa. Super. 2018). Our appellate courts have explained this standard as follows:

[O]ur standard of review of sufficiency claims requires that we evaluate the record “in the light most favorable to the
verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence.”
Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000). “Evidence will be deemed sufficient to support the verdict when
it establishes each material element of the crime charged and the commission thereof by the accused, beyond a reason-
able doubt.” Commonwealth v. Brewer, 876 A.2d 1029, 1032 (Pa. Super. 2005). Nevertheless, “the Commonwealth need not
establish guilt to a mathematical certainty.” Id.; see also Commonwealth v. Aguado, 760 A.2d 1181, 1185 (Pa. Super. 2000)
(“[T]he facts and circumstances established by the Commonwealth need not be absolutely incompatible with the defen-
dant’s innocence”). Any doubt about the defendant’s guilt is to be resolved by the fact finder unless the evidence is so
weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the combined circumstances.
See Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa. Super. 2001).

The Commonwealth may sustain its burden by means of wholly circumstantial evidence. See Brewer, 876 A.2d at 1032.
Accordingly, “[t]he fact that the evidence establishing a defendant’s participation in a crime is circumstantial does not
preclude a conviction where the evidence coupled with the reasonable inferences drawn therefrom overcomes the
presumption of innocence.” Id. (quoting Commonwealth v. Murphy, 795 A.2d 1025, 1038–39 (Pa. Super. 2002)).
Significantly, we may not substitute our judgment for that of the fact finder; thus, so long as the evidence adduced,
accepted in the light most favorable to the Commonwealth, demonstrates the respective elements of a defendant’s crimes
beyond a reasonable doubt, the appellant’s convictions will be upheld. See Brewer, 876 A.2d at 1032. Commonwealth v.
Rahman, 75 A.3d 497, 500-01 (Pa. Super. 2013) (quoting Commonwealth v. Pettyjohn, 64 A.3d 1072 (Pa. Super. 2013))
(citations omitted).

It is clear that “the evidence established at trial need not preclude every possibility of innocence and the fact-finder is free to
believe all, part, or none of the evidence presented.” Commonwealth v. Brown, 52 A.3d 320, 323 (Pa. Super. 2012). “Where there is
sufficient evidence to enable the trier of fact to find every element of the crime has been established beyond a reasonable doubt,
the sufficiency of the evidence claim must fail.” Id. at 323.

Simple Assault
In order to sustain its burden of proof for a simple assault, the Commonwealth must show that the Defendant “attempt[ed] to

cause or intentionally, knowingly or recklessly cause[d] bodily injury to another.]” 18 Pa.C.S. § 2701(a)(1). “Bodily injury” is
defined as “[i]mpairment of physical condition or substantial pain.” 18 Pa.C.S. § 2301. “The Commonwealth need not establish that
the victim actually suffered bodily injury; rather, it is sufficient to support a conviction if the Commonwealth establishes an attempt
to inflict bodily injury.” Commonwealth v. Richardson, 636 A.2d 1195, 1196 (Pa. Super. 1994). “This intent may be shown by
circumstances which reasonably suggest that a defendant intended to cause injury.” Id. at 1196 (internal citations omitted).

The Defendant contends that this court erred when it found the evidence sufficient to support a simple assault conviction. He
argues that the Commonwealth failed to prove that he intended to cause injury to Michael Miller. In support of that argument,
the Defendant cites to the medical report, which did not note any visible injuries on Inmate Miller. (Concise Statement p. 2). This
contention has no merit.

The evidence viewed in the light most favorable to the Commonwealth established beyond a reasonable doubt that the
Defendant, at the very least, attempted to cause bodily injury to Michael Miller. This court sat as the fact-finder during trial, and,
as such, the issue of credibility was solely for this court to resolve. After carefully studying the tone and demeanor of the
witnesses, the court found that the testimony of CO Bezts was compelling, consistent, and carried with it the “ring of truth.”

To summarize, CO Bezts observed that the Defendant become irate after learning that Inmate Miller had called him a “fat ass.”
(TT, p. 17). He further observed that the Defendant’s face turned red after learning of the comment, and then he watched the
Defendant abruptly, and inexplicably, leave his post, storm over to Inmate Miller’s cell, scream profanities at him through the door,
and demand that the cell door be opened. (TT, pp. 17-20). Moreover, CO Bezts personally observed the Defendant enter the cell
and hit Inmate Miller twice -- first with a closed fist to the face, and then a second strike to the chest. (TT, p. 23). CO Bezts saw
the Defendant lean over Inmate Miller, who was still sitting on his bed, and grab him by the neck with both of his hands. (TT, pp.
22-23). Punching a person with a closed fist in the face, striking a person forcefully in the chest and placing both hands around a
person’s neck are clear attempts to cause injury to another.

CO Bezts’ testimony was found to be truthful by this court for several reasons. First, CO Bezts had his eyes on the Defendant
for all but four (4) seconds of the incident, during which time he never saw Inmate Miller spit on the Defendant, but he did
witness the Defendant’s assaultive behavior, both verbally and physically, toward Inmate Miller. (TT, pp. 22, 40). Second, CO Bezts
had no motive or reason to fabricate his testimony, as he had never met Inmate Miller until the day of the incident. Also, he no
longer worked at SCI Pittsburgh, and, as such, was not trying to cover for or protect Inmate Miller. (TT, pp. 11, 29). CO Bezts’
testimony also was substantially corroborated by Inmate Painter, especially with respect to key points regarding the incident,
including the general narrative, the specifics of the interaction, the number of times that the Defendant hit Inmate Miller, the fact
that the Defendant grabbed him by the neck, and the fact that the Defendant was incessantly swearing at Inmate Miller. (TT, p.
59). Inmate Painter was inside of the cell immediately prior to, and during the assault, and he also testified that he never saw
Inmate Miller spit on the Defendant. (TT, p. 63). He did, however, see the Defendant hit Inmate Miller in the mouth more than
once. (TT, p. 59). Lastly, the fact that CO Bezts would offer testimony that adversely affected a colleague makes his testimony even
more believable.

The Defendant testified at trial, and he offered a different account of the events of that day. However, this court did not find the
Defendant’s testimony to be credible at all. For example, this court did not believe the Defendant’s claim that he was spit on. Two
of the three people present during the incident testified that Inmate Miller never spit on the Defendant. Further, the fact that
the Defendant supposedly waited three (3) hours before seeking medical attention after exposure to a potential infection-carrying
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substance defied credibility. (TT, pp. 80-81). Frankly, the court believed that the spitting claim was an after-the-fact justification
that was contrived to explain away his behavior. Additionally, after watching the Defendant testify, it was easy for this court to see
how his temperament had led him to such an emotional over-reaction to Inmate Miller’s comment. Essentially, the Defendant’s own
demeanor lent substantial credibility to the testimony of CO Bezts and Inmate Painter. The Defendant’s behavior of charging over
to the cell after learning that Inmate Miller had called him an offensive name, demanding that the cell be opened, towering over
the inmate while punching him in the face and hitting him in the chest, grabbing his neck, and swearing at him, all support a
finding of intent, and attempt, to cause bodily injury.

The Defendant’s reliance on the medical report is unavailing, as it has already been noted that there is no requirement that an
actual injury be sustained to prove a simple assault. Richardson, supra, at 1196. Thus, the fact that no injuries were observable on
Inmate Miller within minutes of the incident does not preclude a finding that the Defendant specifically intended to cause such
injury when he punched Miller in the face, hit him in the chest, and grabbed him by the neck. The court also notes that it would
be reasonable to infer that Inmate Miller felt pain from the assault, and that the lack of testimony regarding pain does not preclude
a finding that the Defendant caused bodily injury. See Commonwealth v. Jorgenson, 492 A.2d 2 (Pa. Super. 1985), rev’d. on other
grounds, 517 A.2d 1287 (Pa. 1986) (jury may infer that twice striking a person across the face causes pain even if there is not
testimony of pain). Commonwealth v. Barnett, 384 A.2d 965, 968 (Pa. Super. 1978) (where appellant struck one officer with his
fists and struggled with another officer, evidence was sufficient to prove appellant “at least attempted a simple assault upon
both officers”).

In any event, the Defendant’s actions were intentional, and the circumstances surrounding those actions were sufficient to
prove that he, at the very least, attempted to cause bodily injury. This court was free to believe all, part, or none of the evidence,
and the evidence, viewed in the light most favorable to the Commonwealth as verdict-winner, was more than sufficient to find,
beyond a reasonable doubt, that the Defendant had a specific intent to cause bodily injury to Inmate Miller.

Official Oppression
The Official Oppression statute states, in relevant part, that: “[a] person acting or purporting to act in an official capacity or

taking advantage of such actual or purported capacity commits a misdemeanor of the second degree if, knowing that his conduct
is illegal, he subjects another to arrest, detention, search, seizure, mistreatment, dispossession, assessment, lien or other infringe-
ment of personal or property rights. 18 Pa.C.S.A. §5301(1). “The statute was broadly drafted to include all opportunities for
oppressive use of official power.” Commonwealth v. Checca, 491, A.2d 1358, 1366 (Pa. Super. 1985). The official oppression statute
was intended “to reach numerous situations wherein an official engages in wrongdoing while acting in his official capacity.” Id. at
1367. The statute “applies to . . . aggressive action against the individual.” Id. at 1366 (emphasis added).

The Defendant argues that this court erred in finding that the evidence was sufficient to sustain a conviction for Official
Oppression. He argues that the Commonwealth failed to prove that Inmate Miller was mistreated by the Defendant in his
capacity as a corrections officer because Inmate Miller did not appear for trial and because the Commonwealth “failed to offer
into evidence any written prison policies and procedures” to establish that the Defendant’s “conduct was unlawful.” (Concise
Statement, pp. 2-3). The Defendant also argues that the Commonwealth failed to establish whether the Defendant “knowingly and
illegally acted in bad faith in response to Michael Miller spitting on his face . . . .” (Concise Statement, p. 3). This contention also
lacks merit.

As an initial matter, Inmate Miller’s absence at trial did not preclude a conviction because the testimony of the two (2) eyewit-
nesses who directly observed the Defendant’s conduct was more than sufficient to prove the charge. Furthermore, this court did
not require evidence of any formal policies or procedures to comprehend that an on-duty corrections officer physically assaulting
an inmate without sufficient justification is unlawful. It must be pointed out that there was no suggestion at any time that the
Defendant was off-duty or not within the scope of his employment duties as a corrections officer when this incident occurred. The
court notes, however, that there was testimony regarding how the Defendant violated prison policy and procedure when he left the
control booth without a legitimate reason and when he entered the cell without first asking the inmates to exit. (TT, pp. 18, 27-28). 

In any event, the circumstances surrounding the assault were more than sufficient to prove that the Defendant abused his power
as a corrections officer and mistreated Inmate Miller. The assault occurred in a small, 8x10 cell, in an area that was outside the
ambit of the surveillance cameras. (TT, pp. 60-61, 74). It is reasonable to infer that, because the assault occurred in such small
quarters, out of public view, the threatening nature of the entire interaction was significantly heightened. (TT, pp. 36-37). Further,
Inmate Miller was seated on the edge of his bed when the Defendant entered the cell and began hitting, grabbing, and swearing at
him, and Miller remained seated during the assault. (TT, pp. 23, 58-59). There was also a substantial physical disparity between
the Defendant and Inmate Miller, since the Defendant was “a big guy” and Inmate Miller was only 5'4'' and 140 pounds. (TT, pp.
23-24, 59).

As noted earlier, this court did not believe the Defendant’s testimony that Inmate Miller spit on him. To the contrary, the court
believed that the only thing which provoked the Defendant’s aggressive, hostile and physically abusive conduct was the fact that
he was called an offensive name. The Defendant’s behavior is precisely the kind that the statute was designed to encompass. While
Inmate Miller may have hurt the Defendant’s feelings, certainly the Defendant did not require a manual or policies and procedures
to inform him that his brutish, aggressive and violent response to name-calling was unlawful. The Defendant abused his position
as a corrections officer when he left his post without justification, demanded entry into Miller’s cell, and committed an assault
therein simply because he was angry or offended that he was called a name. Accordingly, the evidence presented by the
Commonwealth was sufficient to prove beyond a reasonable doubt that the Defendant mistreated Inmate Miller while acting in his
official capacity. This court respectfully requests that the Defendant’s contentions be rejected on appeal.

III. CONCLUSION
The Defendant’s allegations of error on appeal are without merit. Based on the foregoing, sufficient evidence was presented

to support the Defendant’s convictions for simple assault and official oppression. The Defendant’s convictions should, therefore,
be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 25, 2018
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Michael H. Liss v. Mary Katherine Liss
Custody

1. The parties are the parents of three teenage children. The mother requested primary physical custody while the father
requested shared physical custody. Psychological evaluations were ordered with the recommendation being that the father enjoy
custody on alternating weekends from Thursday evening to Monday morning.

2. The mother requested that a re-interviewing take place so that the evaluator could supplement his report, with this request
being granted. Following the re-evaluation, the evaluator recommended that father’s alternate weeks be from Friday evening to
Sunday evening.

3. The father raised thirty-five issues on appeal. These could be addressed into thematic concerns.

4. First, the father objected to the court’s reliance on the psychological evaluator’s recommendation. The trial court opined that
it was within the discretion of the trial court to admit or exclude the testimony from the evaluator and rely on the evaluator’s
recommendation in whole, or in part, or not at all. The evaluator was seen as a qualified expert, having forty years’ experience in
this arena. The re-evaluation was appropriately ordered as there had been incidents involving the children and the father since the
first evaluation, these including an incident where the father engaged in road rage with the children in the car, and other incidents
where the father screamed at the children, spat on the mother’s sidewalk, and raised his middle finger when passing the mother’s
house, with the children witnessing this behavior.

5. Second, the father objected to the award of primary physical custody to the mother. The court opined that the father did not
encourage contact between the children and the mother while the mother did encourage such contact. The children were mature
and their preferences were well reasoned. The court concluded that the father did not recognize how his open animosity toward
the mother and his criticism of the church that the mother and children attended was harmful to his relationship with the children.
The children’s greater comfort in discussing their problems with their mother than with their father led the court to believe that
it was in the best interests of the children to be in the primary custody of their mother. Further, the father’s animosity toward the
mother led him to ignore mother’s requests for the father’s assistance or input in the children’s medical care and activities, all to
the detriment of the children.

(Christine Gale)

Pamela V. Collis, Esquire for Plaintiff, Father
Margaret Joy, Esquire for Defendant, Mother

FD 17-007022-016. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Donald R. Walko, Jr., J., October 17, 2018

OPINION
Plaintiff, Michael H. Liss (“Father”) appeals this Court’s August 13, 2018 Order of Court. For the reasons set forth in this

Opinion, the Order of Court should be affirmed.

PROCEDURAL HISTORY
This Children’s Fast Track Appeal concerns the August 13, 2018 Order of Court. Plaintiff Michael H. Liss (“Father”) and

Defendant Mary Katherine Liss (“Mother”) have three (3) children: Benjamin, Matthew, and Emma (“Children”). Mother filed a
Complaint for Divorce on January 4, 2017. Father then filed an Answer on January 6, 2017, which included a Counterclaim for
shared physical custody of the Children. Mother then filed a Counterclaim for primary physical custody and shared legal custody
on January 24, 2017.

The parties have litigated extensively regarding this matter.1 Father filed an Emergency Petition for Special Relief, which was
granted on January 26, 2017. The resultant Order stated Mother could not relocate the children outside of Allegheny County and
that the parties were to proceed through Generations. An Interim Physical Custody Order was entered on February 6, 2017 for
shared custody of the Children on a rotating three (3) week basis. Under this Order, Father had physical custody from Thursday
after school until Sunday at 6 p.m, for the first two (2) weeks. On Wednesdays of his off-week, Father had physical custody of the
Children after school until the start of school on Thursday. Mother had physical custody at all other times.

Following a failed conciliation, the case was to be scheduled for psychological evaluations by an Order dated March 20, 2017.
Mother presented two (2) Petitions for Special Relief on March 29, 2017, and Father presented one (1). The resultant Orders of the
same date granted that the Children may attend summer camp, and that the parties would begin immediately using My Family
Wizard for all non-emergency communications. Father’s vacation time with the Children was also outlined in the Orders.

On April 17, 2017 psychological evaluations were ordered. Father filed a Petition for Special Relief on June 19, 2017, and Mother
was ordered to provide Father a date for makeup custody. Father amended his Counterclaim to include a claim for primary
physical custody on July 14, 2017.

Mother filed an Emergency Petition for Special Relief on July 19, 2017 regarding a trip to Washington D.C. that Father wanted
to take the Children on. During the trip, Father would be required to attend a conference that the Children would not be able to
accompany him to. In the Order, Father was ordered to provide child care arrangements for the Children during that time.

Dr. Neil Rosenblum was appointed to conduct the evaluation. Dr. Rosenblum’s report and recommendation was released on July
31, 2017. Dr. Rosenblum recommended an alternating weekend schedule with Children spending long weekends with Father from
Thursday night through Monday morning. Father would have the Children for ten (10) of twenty-eight (28) nights.

On October 2, 2017, Mother presented a Petition for Special Relief requesting that Dr. Rosenblum re-interview the parties and
supplement his July 31, 2017 report. Mother contended that Father’s recent behavior negatively affected the Children’s relation-
ship with Father. By Order dated October 2, 2017, Dr. Rosenblum was appointed to re-interview the parties and anyone else he
deemed appropriate. Following those interviews, he was to issue a supplement to his July 31, 2017 report. In his supplemental
report, Dr. Rosenblum again recommended alternating weekends, but from Friday through Sunday evening as opposed to the long
weekends that he had previously recommended. He also recommended a Thursday dinner or overnight option.

The custody case was tried before the Court beginning July 30, 2018 and concluded on July 31, 2018. Testimony was taken of
Father, Mother, the Children, and Dr. Rosenblum. The Court issued a Findings of Fact and Final Custody Order on August 13, 2018,
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granting shared legal custody to the parties. The Court also awarded Mother primary physical custody. Father was awarded
physical custody every other weekend from Friday after school until Sunday at 6 p.m. and Thursdays after school until 9 p.m.
Father’s appeal arises from that Order.

STANDARD OF REVIEW
In reviewing a custody order, the applicable standard of review is well established as abuse of discretion.

[The] standard of review over a custody order is for a gross abuse of discretion. If a trial court, in reaching its conclu-
sion, overrides or misapplies the law or exercises judgment which is manifestly unreasonable, or reaches a conclusion
that is the result of partiality, prejudice, bias or ill will as shown by the evidence of record, then discretion is abused. Our
scope of review over custody disputes is broad; this Court is not bound by the deductions and inferences the trial court
derives from its findings of fact, nor must we accept the trial court’s findings of fact when these findings are not supported
by competent evidence of record. Our paramount concern in child custody matters is the best interests of the children.

Ottolini v. Barrett, 954 A.2d 610, 612 (Pa.Super.2008).

DISCUSSION
Father raises thirty-five (35) issues in his Concise Statement of Matters Complained of on Appeal. For an exhaustive list, please

refer to Father’s Concise Statement. For the purposes of this Opinion, those numerous contentions have two (2) thematic concerns
that the Court will address in turn. First, Father takes issue with the Court’s appointment of and reliance on Dr. Rosenblum’s
testimony/evaluations and the ordering of the second evaluation. Second, Father takes issue with the Court’s awarding primary
physical custody to Mother and in doing so, allegedly erring in finding that several of the sixteen (16) best interest factors fell
in Mother’s favor.

A. DR. ROSENBLUM WAS A QUALIFIED EXPERT WHO PERFORMED TWO (2) PSYCHOLOGICAL EVALUATIONS
AS RIGHTFULLY ORDERED WITHIN THE DISCRETION OF THE COURT, AND THE COURT WAS THEREBY
ENTITLED TO RELY ON HIS TESTIMONY (ERRORS 1-6).

“The admission or exclusion of evidence, including the admission of testimony from an  expert witness, is within the sound
discretion of the trial court.” McClain v. Welker, 761 A.2d 155, 156 (Pa.Super.2000). “[I]t is well established in this Commonwealth
that the standard for qualification of an expert witness is a liberal one.” McClain, supra at 156-57. “In general, to qualify as an
expert witness, one must only ‘possess more expertise than is within the ordinary range of training, knowledge, intelligence, or
experience.’ “Freed v. Geisinger Med. Ctr., 910 A.2d 68, 73 (Pa.Super.2006). To constitute reversible error, an evidentiary ruling
must be both erroneous and prejudicial to the complaining party. A.J.B. v. M.P.B., 945 a.2d 744 (Pa.Super. 2008).

Dr. Rosenblum is undoubtedly qualified as an expert in psychological custody evaluations. As such, Dr. Rosenblum is qualified
to author custody evaluation reports and testify to the same. Dr. Rosenblum has been a clinical psychologist for forty (40) years,
and is partnered with the Allegheny Forensics Associates. See Trial Transcript at pg. 380. That program holds a contract with the
Allegheny County Court of Common Pleas Family Division to perform custody evaluations. Id. at 381.

Father contends that because Dr. Rosenblum was disciplined by the State Board of Psychology he is not qualified to testify as
an expert. Father’s contention is without merit. First, the occasion on which Dr. Rosenblum was punished by the State Board of
Psychology was based on a custody evaluation he performed wherein he did not interview both parents. In this case, Dr. Rosenblum
individually interviewed Mother, Father, and the three (3) children for both the first and second evaluations.

Second, and more importantly, it is within the liberal discretion of the Court to qualify an expert. The Court focused on Dr.
Rosenblum’s extensive experience in conducting psychological custody evaluations. The Court considered the disciplinary actions
when deciding whether or not to qualify Dr. Rosenblum as an expert. Similarly, Dr. Rosenblum was undoubtedly qualified to
perform the second evaluation just as he was the first because his qualifications did not change between the time of the first
and second evaluations.

Pa.R.C.P. 1915.8(a) regarding Physical and Mental Examination of Persons states that “[t]he court may order the child(ren)
and/or any party to submit to and fully participate in an evaluation by an appropriate expert or experts.” The Superior Court of
this Commonwealth has further held that “[i]t is clearly within the trial court’s discretion whether to order a physical or men-
tal evaluation of [a] party under [the] procedural rule governing child custody hearings.” Jordan v. Jackson, 876 A.2d 443
(Pa.Super. 2005).

In this case, the second psychological evaluation was ordered following Mother’s October 2, 2017 Petition for Special Relief
due to significant events that the Court felt potentially changed the Children’s relationship with the parties. The events alleged
in the Petition include, but are not limited to, Father’s road rage incident with the Children in the car, Father screaming at
Benjamin in full view of the other Children, and Father spitting on Mother’s sidewalk and raising his middle finger when he passes
Mother’s house.

In light of these allegations the Court determined that another psychological evaluation was appropriate to determine if the
Children’s relationship with Father had materially changed since the first evaluation was conducted. Just as ordering the first
evaluation was in the Court’s sound discretion, ordering the second evaluation was in its sound discretion.

B. THE COURT DID NOT ERR IN AWARDING OF PRIMARY PHYSICAL CUSTODY TO MOTHER AS SUCH AN
AWARD IS IN THE BEST INTERESTS OF THE CHILDREN (ERRORS 7-35).

Father contends that the Court erred in awarding primary physical custody to Mother, thereby not giving Father equal shared
or primary custody. Father contends the award was not in the Children’s best interest, and that the Court erred in finding that
numerous factors weighed in favor of Mother. Father also contends that the Court failed to consider certain factors.

In determining an award of custody, the custody act sets forth a sixteen factor test to determine the best interests of the child
with weighted consideration to factors that affect the safety of the child. 23 Pa. Cons. Stat. Ann. § 5328(a) (West 2011). The factors
are as follows:

(1) Which party is more likely to encourage and permit frequent and continuing contact between the child and another party.
(2) The present and past abuse committed by a party or member of the party’s household, whether there is a continued 

risk of harm to the child or an abused party ....
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(2.1) The information set forth in section 5329.1(a) ....
(3) The parental duties performed by each party on behalf of the child.
(4) The need for stability and continuity in the child’s education, family life and community life.
(5) The availability of extended family.
(6) The child’s sibling relationships.
(7) The well-reasoned preference of the child, based on the child’s maturity and judgment.
(8) The attempts of a parent to turn the child against the other parent ....
(9) Which party is more likely to maintain a loving, stable, consistent and nurturing relationship with the child adequate 

for the child’s emotional needs.
(10) Which party is more likely to attend to the daily physical, emotional, developmental, educational and special needs 

of the child.
(11) The proximity of the residences of the parties.
(12) Each party’s availability to care for the child or ability to make appropriate child-care arrangements.
(13) The level of conflict between the parties and the willingness and ability of the parties to cooperate with one another....
(14) The history of drug or alcohol abuse of a party or member of a party’s household.
(15) The mental and physical condition of a party or member of a party’s household.
(16) Any other relevant factor.

23 Pa. Cons. Stat. Ann.§ 5328 (West 2011).

Courts award custody on a case-by-case basis in accordance with the best interests of the child. Jackson v. Beck, 858 A.2d 1250,
1253 (Pa. Super. 2004). The determinations of the factors being challenged on appeal will be discussed in turn in the proceeding
sections of this Opinion.

1. The Court did not err in finding that Mother was more likely to permit frequent and continuing contact between the
Children and Father.

The Court found that best interest factor number one (1) weighed in favor of Mother because Mother has been shown to
encourage the children to contact and respond to Father, while Father does not encourage the Children to contact Mother. When
the Children ask to contact Mother, Father permits them to, but does it in a disapproving manner. The Court relied on the
credible testimony of Mother, all three (3) Children, and Dr. Rosenblum in making this finding.

Benjamin credibly testified that when he is with Father, Father will permit the Children to see Mother, who lives one block away,
for “ten minutes” at most. See Trial Transcript at pg. 146, lines 24-25. He testified that Mother allows the Children to call and text
Father. Id. at 147. Benjamin also testified that Mother tells the Children that if they wish to see Father during her custody time,
they may do so. Id. He further testified that he does not call or text Father back because when he does respond, Father tends to
escalate the conversation to upsetting topics like religion, custody, or “a lot of stuff about [Mother].” Id. at 150, lines 20-22.
Benjamin testified Father does not prohibit the Children from calling Mother when they are with him, “[b]ut he really doesn’t like
it when we do.” Id. at 151, lines 4-5.

Matthew credibly testified that Father allows the Children to see and speak with Mother during his custody time, and that
Mother allows the same. Id. at 156. He also testified that Mother encourages him to spend time with Father, but doesn’t know if
Father does the same because “[Father] never said.” Id. at 158-159.

Emma credibly testified that Father allows the Children to go to Mother’s home “for like ten minutes” at the beginning of their
custody time with him to get their things for the weekend. Id. at 164. Otherwise, she testified that Father permits the Children to
see Mother only if they need something. Id. Emma testified that Father lets the Children call Mother, “[b]ut he’s a little bit weird
about [it].” Id. She added that Father “kind of get[s] quiet and tr[ies] to listen to what we’re saying.” Id. at 165, lines 10-12.

Emma further testified that Mother gives the Children the option to spend the night with or visit Father. Id. She testified that
Father often texts and calls her when she is with Mother, but she does not usually call back when she is tired. Id. at 167. She testi-
fied that Mother does not tell her not to contact Father, and that she feels Mother wants the Children “to have a good relationship
with [Father].” Id. at 168, lines 3-4. Emma testified that she feels Mother wants them to have a good relationship with Father
because Mother encourages the Children to talk to Father and “to be nice around him.” Id. at lines 7-8. She testified that she does
not feel that Father wants the Children to have a good relationship with Mother. Id. On the contrary, Emma testified that if she texts
Mother, Father will ask her several questions, including what Mother says to the her. Id. She testified that Father does not say
positive things about Mother, and that he sometimes states that Mother is lying. Id. at 169.

Mother credibly testified that she has suggested that the Children visit Father on holidays, birthdays, or during long stretches
of time that Father has not seen them. Id. at 266. Mother testified that Father will sometimes permit the Children to visit her
during his custody time, but when they do visit her, they look at the clock, get text messages, and appear to feel pressure to leave.
Id. at 268.

Finally, Dr. Rosenblum credibly opined that the Children do not feel comfortable contacting Mother while in Father’s presence.
Id. at 402. Dr. Rosenblum further opined that the Children seek the privacy of their bedrooms if they wish to speak with Mother
during their time in Father’s care. Id.

It is for the above stated reasons that the Court found that factor one (1) weighs in favor of Mother. Based on credible testimony
the Court found that it is clear that Father does not encourage the Children to contact Mother. When he does permit the Children
to contact Mother, it is clear that the Children perceive that Father disproves of the contact. Mother, on the other hand, encourages
the Children’s relationship with Father, suggesting they visit with him during her custody time.

In summary, the Court did not abuse its discretion in finding that Mother is more likely to encourage and permit frequent and
continuing contact between the Children and Father. Likewise, the Court did not abuse its discretion in finding that Father is not
likely to encourage the Children’s contact with Mother.

2. The Court did not err in finding that the Children expressed a well-reasoned preference, based on their maturity and
judgment, for a custody arrangement where they spent more time with Mother.

The Court found that best interest factor seven (7) weighed in favor of Mother because the Children, who were all teenagers
at the time, very clearly articulated a preference to spend more time, particularly weekend time, with Mother. Benjamin, Matthew,
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and Emma are ages fifteen (15), fourteen (14), and thirteen (13), respectively. Dr. Rosenblum’s credible testimony corroborated
their preferences. The Court found that the Children were mature, that their testimony was credible, and that their judgment was
sound. The Court found that their preference was well-reasoned.

Benjamin credibly testified that he did not like the custody schedule. Id. at 152. He testified that he wanted more weekends with
Mother, and no periods of more than three (3) days with Father because “that’s whenever it starts to get really bad.” Id., lines
24-25. Benjamin testified that when does not feel comfortable talking to Father about his problems because Father will reveal them
to Benjamin’s friends. Id. at 145. Conversely, he testified that he does feel comfortable talking with Mother because “she doesn’t
really treat us the way [Father] does.” Id., lines 145. Benjamin testified that there have been times when he and Father have
gotten into arguments about religion. He further testified that Father tells him that Mother is lying to the Children, and he “tries
to spread false rumors about [Mother] .... ” Benjamin further testified that he and the other Children prefer Mother’s church to
Father’s, and that Father states that it is “odd” for the Children to be going to Mother’s church. Id. at 149.

Matthew credibly testified that he would like more weekends and weeknights with Mother. Id. at 159-160. He also testified that
he does not like the current custody arrangement because the Children “go and do things more [with Mother] than with [Father].”
Id. at 161. Matthew testified that when he has a problem he does not feel comfortable talking with Father because Mother “was
there for us [before the separation] more because [Father] was at work most of the time.” Id. at 155, lines 4-6.

Emma credibly testified that she does not feel comfortable talking with Father because it is sometimes awkward due to the fact
that Father was always working. Id. She testified that she would like to be with Mother more because “if I would want to go over
to (Father’s) and see him during her time, she would allow that.” Emma further testified that she would specifically like to have
more weekend time with Mother. Id. at 169-170.

Dr. Rosenblum credibly opined that the Children “by and large certainly were not in favor of a schedule with that much time
with [Father],” and “all three Children definitely don’t want to go more than alternate weekends.” Id. at 403, lines 1-2, 10-12. He
testified that he did not give much weight to the Children’s preferences in his first evaluation because they were still adjusting to
Mother and Father’s separation. Id. He opined that, even at the time of the first evaluation, he did not feel “that this was a 50/50
[custody] case.” Id. at 404, lines 17-19. Dr. Rosenblum opined that Father was particularly critical of the church Mother and the
Children attend, and that criticism upset the Children. Id. at 398. Dr. Rosenblum stated that the Children all reported that Father
would call Mother a fanatic. Id. He testified that Father has often gone through the Children’s bookbags, getting upset if he found
anything of a religious nature. Id. Dr. Rosenblum opined that the Children felt that Father did not understand their feelings.
Id. at 402.

During the time between the first and second custody evaluation he conducted, Dr. Rosenblum testified that there were
several instances where Father told the Children he was going to get 50/50 custody “and they better get used to it.” Id. at 407,
lines 13-15. Dr. Rosenblum opined that was around the time that Father called a meeting with the Children to discuss their
animosity towards him. Id. at 408. During that meeting, Matthew became very upset and left the room. It was reported by Dr.
Rosenblum that Father then carried Matthew back into the room. Id. at 408. Dr. Rosenblum opined that by bringing up a custody
arrangement that the Children opposed Father has created a divide. Id. at 409. He opined that the Children consequently feel that
Father does not take their feelings into consideration. Id.

Dr. Rosenblum testified that when he interviewed Father for the second evaluation, Father stated that he felt things with the
Children were going well. Id. at 423. Dr. Rosenblum then testified that that is inconsistent with both his evaluation and the
Children’s reports. Id. at 424. Dr. Rosenblum opined that Father does not understand that his attacking Mother is detrimental to
his relationship with the Children. Id. at 421. Based on the deterioration of the Children’s relationship with Father, Dr. Rosenblum
recommended an alternating weekend Friday night through Sunday custody schedule, with an option of a weekend dinner or
overnight. Id. at 429.

In light of the deterioration of the Children’s relationship with Father as a result of the events and behavior outlined above,
including the Father’s open animosity toward Mother, Father’s criticism of Mother and the Children’s church, and the family meet-
ing, the Court found the Children are not ready for an equal shared physical custody relationship with Father. Their preferences
were clear and well-reasoned. The Court found the Children credible, mature, and that their judgment was sound. The Court did
not, therefore, abuse its discretion in considering the Children’s clear and well-reasoned preference for Mother.

3. The Court did not err in finding that neither parties’ conduct was an intentional attempt to turn the Children against
the other.

With regard to best interest factor eight (8), the Court found that both parties engaged in negative conduct towards each other
in the presence of the Children, but the Court further found that conduct was not an intentional attempt to turn the Children against
the other parent. The Court found that the negative behavior in the stressful situation was not an intentional attempt by either party
to turn the Children against the other.

Mother credibly testified that she informed Father that she wanted a divorce in December of 2016. Id. at 354. Father credibly
testified that he was devastated and shocked by Mother’s decision to leave him. Id. at 24. Mother testified that she informed Father
he should leave the marital home because she had been home with the Children for a number of years while Father was away work-
ing, and it was where the Children felt “most grounded.” Id. at 355. Mother testified that she and the Children remained in the
marital home with Father until February 7, 2017. Id. at 357.

Father credibly testified during that time he felt pressure to leave the house, and Mother asked Father in front of the Children
when he was going to move out. Id. at 26, 37. Father testified that there was also an incident in which Mother called the Police
because she was unable to find her purse. Id. at 28. He testified that the Police searched his vehicle, finding no purse as the
Children were watched from the window. Id. at 30. Mother credibly testified that Father damaged several photographs in the
marital home. Id. at 268. Mother testified that the damaged photographs were in their frames, but that her face and eyes were
scratched out of those photographs. Id. 268-269.

After Mother moved out of the marital residence, the Children witnessed Father on several occasions drive past Mother’s home
with his middle finger raised in an obscene gesture Id. at 412. The Children also witnessed Father spitting on the sidewalk in front
of Mother’s house. Id. Father often disparages Mother in front of the Children, calls her a liar in front of the Children, and attempts
to spread false rumors about Mother. Id. at 411, 169, and 148.

The Court found that both Parties have behaved negatively to the other in front of the Children. The actions taken during a
stressful and emotional time were aimed at the other parent but they were not intended to turn Children against the other parent.
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4. The Court did not err in finding that Mother is more likely than Father to adequately provide for the Children’s
emotional needs.

With regard to best interest factor nine (9), the Court found that both parties are able to maintain a loving, stable, consistent,
and nurturing relationship with the Children. The Court further found that Mother is more likely than Father to adequately
provide for the Children’s emotional needs because she has been their primary caregiver since their birth. The Children credibly
testified that they feel more comfortable discussing their problems with Mother than they do with Father, as discussed under
the Court’s analysis of factor seven (7) supra.

Dr. Rosenblum opined that the Children are not accustomed to talking with Father about their emotions, that Father has a
temper, and that Father does not understand their feelings or desires. Id. at 395. Dr. Rosenblum also opined that Mother has
always been the primary caregiver of the Children, and that the Children have a strong emotional attachment to her. Id. at 393.

Moreover, Father credibly testified that he does not take responsibility for the deterioration of his relationship with the
Children, instead blaming Mother for their lack of responsiveness. Id. at 108-109. Dr. Rosenblum opined that this lack of self-
accountability shows that Father “is just not listening.” Id. at 424, lines 7-8. He further opined that Father clearly loves the
Children, but “doesn’t have the skills ... [or the] time to relate to them as effectively as he would like.” Id. at 424, lines 11-13.

Based upon the testimony of the Children and Dr. Rosenblum’s testimony the Court found that the Children have a strong
emotional attachment to Mother. The Court further found that Father is not capable at this time of attending to the Children’s
emotional needs. Therefore, the Court did not abuse its discretion in finding that this factor weighs in favor of Mother.

5. The Court did not err in finding that Mother is more likely to attend to the daily emotional and special needs of
the Children.

With regard to best interest factor ten (10), the Court found that both parties are likely to attend to the Children’s’ daily
physical, developmental, and educational needs. The Court, however, held that Mother is more likely than Father to attend to
the Children’s daily emotional and special needs because she has been their primary caregiver their entire lives. The Children
all credibly testified that they feel more comfortable discussing their problems with Mother, as discussed under the Court
analysis of factors 7 and 9 supra.

Mother credibly testified that the Children have a number of special medical needs. Mother makes all of the Children’s
medical and dental appointments. Id. at 270. All three (3) children see a pediatrician, a dentist, and an orthodontist. Id. at 271.
Emma and Matt both see an eye doctor. Id. Benjamin sees a cardiologist once a year. Id. Matt sees an endocrinologist once a year.
Id. The appointments are in addition to any emergency or sick appointments. Id. Mother credibly testified that she had made the
Children dentist appointments six (6) months in advance of the appointments. Id. at 272. Inadvertently, the appointments were
during Father’s custody time. Id. Mother testified that she asked Father to take the Children, and his response was for Mother to
not to make appointments during his custody time. Id. at 273. Mother credibly testified that she tries to avoid Father’s custody time
when making medical appointments if possible, but it is not always possible. Id. at 272.

Mother credibly testified that Benjamin was diagnosed with Lyme disease, and that he needed to have bloodwork done and
a prescription medication picked up after he began presenting symptoms. Id. 273. Mother testified that she asked Father to
pick up the prescription at the pharmacy, but Father did not respond. Id at 274. Mother testified that while she was on her way
to the pharmacy, Benjamin called to let her know that he was having bloody stools. Id. She further testified that she called the
pediatrician, who wanted to see Benjamin “right away.” Id. Mother testified that she posted the situation on Our Family
Wizard, but Father never responded. Id. Father picked up the prescription eventually. Id. at 275.

Mother testified that on another occasion a wire in Benjamin’s braces popped out, and he needed an emergency orthodontist
appointment. Id. at 290. Mother testified that the Orthodontist’s office was closed on Saturday and Sunday. Id. at 291. She testified
that the appointment had to be during Father’s custody time. Id.Mother testified that she asked Father to take Benjamin or offered
to take him. Id. She testified that she posted a series of messages on Our Family Wizard in an effort to determine who would
take him to his appointment, but she received no response from Father. Id. Mother testified that Benjamin did not attend the
appointment. Id.

The Court found, based upon the above described evidence, Mother is more likely to attend to the Children’s emotional and
special needs. Mother has always made the Children’s medical appointments and continues to do so. She also is the one who takes
the Children to their appointments. Father has demonstrated reluctance to assist with the Children’s medical needs on the three
(3) occasions outlined above. The Court did not, therefore, abuse its discretion is finding that Mother is more likely to attend to the
Children’s emotional and special needs.

6. The court did not err in finding that Mother has shown a willingness and ability to cooperate with Father, and that
Father has the ability to cooperate but rarely shows a willingness to do so.

The Court found that the level of conflict between that parties is high, but that Mother has shown a willingness and ability
to cooperate with Father. Best interest factor thirteen (13), therefore, weighs in Mother’s favor. Father, the Court found, has an
ability to cooperate, but rarely shows a willingness to do so.

Mother credibly testified that she has attempted to discuss custody issues with Father on several occasions. Id. at 258. By way
of example, Mother testified that Benjamin was at Father’s house and was having a problem with lacrosse. Id. He refused to go to
practice. Id. Mother testified that Benjamin ended up at Mother’s house with Father parked in her driveway. Id. She testified that
she asked Father, who was in his car, what was going on, and he did not respond. Id. Mother testified that during co-parenting
sessions, Father does not speak to Mother directly, but instead directs comments to the counselor.

Father credibly testified that the parties have not had a detailed conversation since their separation, but that they have
exchanged pleasantries. Id. at 113. He further testified that in eighteen (18) months he has not uttered a single word to Mother
except “maybe a hi.” Id. Father testified that in time he would like to be able to talk to Mother because “[that would be] good for
the [Children].” Id. at 114, lines 4-5. He also testified that Mother invited him to the movies with her and the Children, and she also
offered to let the Children have dinner with him when it was not his custody time. Id. 105-106. Father, however, declined. Id.

Based on the evidence discussed above and throughout this Opinion, the Court found that Father harbors resentment toward
Mother, and that this resentment impedes his ability to co-parent. The Court also found that Mother has made several attempts to
resolve the hostility, but Father refuses to speak to her. For these reasons, the Court did not abuse its discretion in finding that
Mother is able and willing to cooperate with Father, but that Father is not willing to cooperate with Mother.
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7. The Court did not err in finding that no compelling evidence was presented by either party had a history of abusing
drugs or alcohol.

With regard to best interest factor fourteen (14), the Court found that no compelling evidence was presented that either party
has a history of abusing drugs or alcohol. The Court found that there was no evidence, compelling or not, of drug or alcohol abuse.

The only mention of medications the parties were taking was when Father testified that he found a bottle of Klonopin prescribed
to Mother in the pantry. Id. at 39. Father testified that the bottle showed that it was filled on December 7, 2016. Id. This is not
evidence of drug dependency, but simply evidence that Mother was prescribed the medication. As such, the Court did not abuse
its discretion in finding that there was no compelling evidence that either party had a history of abusing drugs or alcohol
because filling a prescription is hardly abuse.

8. The court did not err in finding that no evidence was presented that either party had a mental or physical condition.

The court did not err in finding that there was no evidence presented that either party has a mental or physical condition. The
only evidence of a mental condition of Mother was her prescription for Klonopin, which Father found in December of 2016. Id. at
39. Dr. Rosenblum testified that he “think[s] the Children saw their [M]other as feeling depressed.” Id. at 460. He additionally
testified that he thinks the Children see Mother cry sometimes. Id. This is not a basis to issue a finding that Mother has
depression or is unstable as Father contends. The Court, therefore, did not abuse its discretion in finding there is no evidence
of a mental condition.

CONCLUSION
The Court did not abuse its discretion in qualifying Dr. Rosenblum as an expert and relying on his testimony because Dr.

Rosenblum has over forty (40) years of experience as a clinical psychologist. The Court additionally did not abuse its discretion in
ordering a second psychological evaluation because there was evidence of events that may have altered the relationship between
the Children and Father after the first evaluation.

The Court did not abuse its discretion in awarding primary physical custody to Mother because it was found that it would be in
the best interests of the Children for the reasons discussed at length above.

Based on the foregoing, this Court respectfully requests that this Court’s August 13, 2018 Order of Court be affirmed.

BY THE COURT:
/s/Walko, Jr., J.

1 The procedural history of this case is extensive because it includes both the action for custody and a complex divorce action. As
such, the Court shall give a concise background that communicates the pleadings relevant to this custody appeal, excluding any
irrelevant pleadings.

Michael Repko v. Donna Repko-Seitz
Equitable Distribution

1. A divorce complaint was filed by the husband in 1995, but the issues were not addressed by the court until twenty years later
as a result of the husband being found guilty of criminal behavior and sentenced to six to fifteen years in prison. He was eligible
for parole in 2006 but the parole was denied because the husband refused to admit his guilt and he was therefore not released from
prison until eight years later. He was sixty-four years old and unemployed at the time of trial. The wife was fifty-five years old and
employed at a salary of $39,000 per year at the time of trial.

2. The master who heard the equitable distribution proceeding initially recommended a seventy-five/twenty five percent split
in the wife’s favor, but following exceptions, the reviewing judge reduced this to a sixty percent distribution in the wife’s favor.

3. The trial court reasoned that the husband had contributed all the assets to the marital estate and that his prospects for
gainful employment were minimal. The wife was ten years younger and gainfully employed. The court reminded us that
marital misconduct is not a factor in equitable distribution.

4. The husband was not awarded the rental value from the marital residence for the time the wife occupied the residence.
The wife was not awarded prejudgment interest regarding her award, reasoning that prejudgment interest is not appropriate in
equitable distribution where a party cannot know what amount he or she would owe and therefore could not be in default for
failing to pay the unknown amount.

(Christine Gale)
Scott Kasbee, Esquire for Plaintiff/Husband
Joseph Chester, Esquire for Defendant/Wife

FD 94-011035-006. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court No. 517 WDA 2017
Kim D. Eaton, J., June 22, 2017

OPINION
Defendant/Appellant Donna Lee Repko-Seitz (Wife) appeals from this Court’s Order dated March 23, 2016 disposing of

Exceptions and Cross Exceptions to the Recommendation of the Special Master in equitable distribution proceedings.
The parties married on June 28, 1985 and separated on August 18, 1994. Husband filed a Complaint in Divorce on July 7, 1995

raising issues of equitable distribution, counsel fees, costs, expenses, and possession of the marital residence. Wife filed a Petition
raising claims, equitable distribution, alimony, alimony pendente lite, injunctive relief, counsel fees, costs and expenses. A two-day
trial was held before Special Master Tricia Sorg on April 14-15, 2015. In addition to the parties, testimony was offered by expert
real estate appraiser Joseph Ritchey (Ritchey), Husband’s sister, Lynne DeVecchio, and the parties’ son, Michal Repko-Seitz, Jr.
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Husband worked for Giant Eagle from 1973 until May of 1999. His last position with Giant Eagle was a front-end manager earn-
ing $535 gross per week with a premium rate for overtime. He acquired a defined benefit plan and a defined contribution plan
through this employment. There was considerable testimony regarding Husband’s marital conduct which resulted in a Protection
from Abuse Order and his removal from the marital residence. He paid a portion of marital debt after separation for which the
Master credited him. In February of 1998, Husband was charged with a variety of crimes, including two felonies. He was found
guilty and sentenced to six to fifteen years. He was eligible for parole in 2006, but parole was denied based on his refusal to
admit his guilt. He was released on May 27, 2014 after serving the full fifteen years. At time of trial, Husband was 64 years old,
unemployed and living with his sister. He spends his time restoring a rental property at 632 Highland Place in which he owns
a one-third interest. His only source of income was food stamps of $194 per month and $625 per month which is his one-third
share of rent from the Highland Place property. At age 65, he will receive Social Security retirement benefits and a pension
disbursement under the Giant Eagle UFCW Local 23 Pension.

At time of trial, Wife was 55 years old and employed at Divine Grace Home Care as an administrator earning $39,000 per year.
Wife began living with Husband in 1977 at property located at 63 Keswick Avenue (marital residence). The marital residence was
purchased by Husband prior to the parties’ marriage for $16,500. Wife stayed at home to raise the parties’ four children. She was
forced to seek employment when Husband was incarcerated and ceased paying child support. Wife maintained the marital
residence and paid all the expenses during his incarceration.

The Master reviewed, but did not elaborate, on the factors relevant to equitable distribution and recommended a 75/25 split in
Wife’s favor of a marital estate valued at $89,491.72. She recommended that Wife’s claim for alimony and counsel fees be denied.
Husband filed Exceptions and Wife filed Cross Exceptions. The Court entered an Order dated March 23, 2016 granting Husband’s
exceptions in part. The Court reduced Wife’s share of the marital estate to 60%. All other exceptions and cross exceptions were
dismissed. Wife filed a Notice of Appeal at 583 WDA 2016 on April 22, 2016. The Superior Court quashed the appeal by Order dated
August 18, 2016, as no divorce decree had been entered. The divorce decree was entered on March 3, 2017. Wife timely appealed,
and in response to an Order issued pursuant to Pa.R.App.P. 1925(b), filed a Statement of Matters Complained of on Appeal raising
the following assignments of error:

1. The Court erred in remitting to 60% the 75% share of marital estate awarded to Wife by the Special Master.
2. The Court erred in failing to award pre-final-distribution interest at the legal rate of 6% from the date of final
separation in 1994 to the date of final distribution, on the value of the marital component distributed to Wife of the
marital residence and Husband’s investment property at Highland Place.
3. The Court erred in failing to award interest at the legal rate of 6% on child support arrears of $14,352.96 as of August
16, 2010.

In the determination of an equitable distribution award, there are eleven factors which must be considered. 23 Pa.C.S.A.
3502(A). These factors include the following:

1. The length of the marriage.

2. Any prior marriage of either party.

3. The age, health, station, amount, and sources of income, vocational skills, employability, estate, liabilities and needs of
each of the parties.

4. The contribution by one party to the education, training or increased earning power of the other party.

5. The opportunity of each party for future acquisitions of capital assets, and income.

6. The sources of income of both parties, including, but not limited to, medical, retirement, insurance, or other benefits.

7. The contribution or dissipation of each party in the acquisition, preservation, depreciation or appreciation of the
marital property, including the contribution of a party as homemaker.

8. The value of the property set apart to each party

9. The standard of living of the parties established during the marriage

10. The economic circumstances of each party at the time the division of property is to become effective.

10.1 The Federal, State, and local tax ramifications associated with each asset to be divided, distributed or assigned,
which ramifications need not be immediate and certain.

10.2 The expense of sale, transfer or liquidation associated with a particular asset, which expense need not be immediate
and certain.

11. Whether the party will be serving as the custodian of any dependent minor children.

Wife argues that she is entitled to 75% based on Husband’s misconduct which resulted in an early termination of the marriage
and a prolonged period of incarceration. The accrual of assets came to an abrupt halt in 1994 and the marital estate began to waste.
Husband’s refusal to participate in a rehabilitation program prolonged his imprisonment. In determining an appropriate equitable
distribution award, the court is to consider the “circumstances of the case against the objective of effectuating economic justice
between the parties and achieving a just determination of their property rights.” Schenk v. Schenk, 880 A.2d 633, 659 (Pa. Super
2005). An equal distribution of marital property is the appropriate starting point. LaBuda v. LaBuda, 503 A.2d 971 (Pa. Super.
1986). Except for a $4,000.00 Parkwood Bank account, Husband contributed all the marital assets. He owned both the marital
residence and rental property prior to the marriage. He contributed an IRA and pension from his employment at Giant Eagle and
a substantial amount in savings bonds. As a 64-year old convicted felon, Husband’s prospects for obtaining gainful employment
are minimal. At time of trial he was collecting food stamps and a small income from rental property.

Wife is ten years younger than Husband, healthy and gainfully employed. Wife has greater opportunity for future acquisition
of assets and income. When Husband left, Wife had little education, no employment experience and a meager support order which
ended upon his imprisonment. Yet her present financial circumstances and potential for future earnings are significantly better
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than Husband’s. The Court agrees that Husband’s conduct with respect to his abuse of the parties’ children (for which he was legally
convicted) was reprehensible. However, marital misconduct is not a factor to be considered in equitable distribution. The Court is
to review the relevant factors and effectuate economic justice between the parties. Husband’s actions by refusing to participate in
rehabilitation and choosing to remain in prison for an additional seven years detrimentally affected Wife financially. Several of the
factors are neutral and favor neither party. Factors 1, 4, 7, 8, and 9 favor Wife. Factors 3, 5, and 10 favor Husband. The Court agreed
with Husband that a 60/40 split of the assets was equitable.

Wife’s second matter relates to the value placed on the real property. Ritchey placed a value of $36,000 on the marital residence
at time of marriage, $50,000 at time of separation and $73,000 at time of trial. The Master found Mr. Ritchey to be credible in his
determinations and set the marital value of the residence at $14,000. Ritchey placed a value on the Highland Place property of
$19,000 in 1985, $26,000 in 1994 and $38,000 at time of trial. The Master set the marital value of this property at $2333. The Master
did not award Husband rental value from the marital residence for the time Wife occupied the property. During the fifteen years
he was in prison, Wife remained in the residence with their four children, paying all the costs incurred in owning and maintaining
a house. Wife’s seeks pre-judgment interest on the marital component of these properties from 1994 to date of distribution.

Pennsylvania has refused to award prejudgment interest in cases involving the equitable distribution of marital property
between spouses. The reason is that the individual rights of the parties to specific property or funds is not established until
distribution has been determined by the court. Until a decree of distribution is entered, the spouse in possession of marital
property cannot know what amount is owed and therefore, cannot be in default for failing to deliver the same to the other
spouse. Dasher v. Dasher, 541 A.2d 164 (Pa. Super. 1988).

The third matter complained of on appeal was not raised in exceptions and is waived. At the trial court level, Wife contended
that the “bring-down value” of unpaid child support arrears should be deducted from Husband’s share of the marital estate and
added to hers. She did not argue that she was entitled to interest.

BY THE COURT:
/s/Eaton, J.

Date: June 22, 2017

B.D. v. M.D.
Custody Relocation

1. The parties are the parents of three children, who were ages four, five, and nine at the time of the trial held pursuant to
mother’s request to relocate with the children to Florida. During the time that the parties were in Pittsburgh, the mother was
working part-time as a nurse and the father was employed full time and living with his mother who served as the primary
caretaker for the children during the marriage and during the father’s custodial time. The three children all had varying levels
of special needs.

2. The trial court found that the mother’s testimony was more credible than was the father’s and that the father had not
demonstrated an independent capability to parent the children. The court found that the mother’s move to Florida would benefit
her financially and personally and that the children would consequently benefit as well.

3. The court placed great weight on its finding that the father was not competent to ensure the safety of the children, with
incidents being described where the children were placed in danger when in his care. The father would be finished with work
by 4:30 pm but would not get home until after 7:00 pm with his whereabouts unknown, this supporting the mother’s averments
that the father was not choosing to care for the children when they were in his custody. The court also found the mother credible
in describing the father’s history of severe alcohol abuse and his suffering from uncontrolled anger.

4. The court found the mother credible in her description of a job offer that would provide her with higher pay, benefits, and
the possibility of advancement. The mother also had a support system in Florida where she had no support system in Pennsylvania.

(Christine Gale)

Robert Raver, Esquire for Plaintiff/ Appellant
John J. Romza, Esquire for Defendant

FD 18-007885-008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court No. 1292 WDA 2018
Cathleen Bubash, J., October 15, 2018

OPINION
Father B.D., (hereinafter “Father”) has appealed from my August 8, 2018 Custody Order granting Mother M.D.’s (hereinafter

“Mother”) request to relocate to Tampa, Florida with the Parties’ three minor children, (hereinafter “the Children”). My Order,
entered after a one day trial, provided that Mother would exercise physical custody of the Children in Florida during the school
year, with Father exercising custody in Allegheny County for the summer break, as well as during holidays. Because my Order was
supported by the evidence presented and is in the best interest of the Children, it should be affirmed.

Background
The Parties were married in Florida in 2007, after which they moved to Pittsburgh (TR. p. 21). Father’s Mother lives in

Pittsburgh. They separated on or about January 20, 2018. The Parties’ children were aged 4, 5, and 9 at the time of trial.1 The
marriage was a turbulent one with both sides testifying to arguments, which often resulted in violent altercations. Ultimately, on
July 5, 2018, Mother filed an Emergency Protection from Abuse (“PFA”) petition against Father which was resolved by way of a
no-contact non-PFA consent Order on July 19, 2018 (TR. p. 27-28).2

At trial, I interviewed the children. Both Parties testified. Father introduced the testimony of a minister from the family church
and Paternal Grandmother, who has been primarily the caretaker for the Children during the marriage and during Father’s
custody time.
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Mother is a registered nurse, who was working part time at the date of trial and Father is employed full time as an ecologist.
Mother was residing in the marital home with the Children, while Father was primarily living with his mother in Penn Hills,
although he also rented an apartment close by. Mother testified that she could not be sure of Father’s address. (TR. p. 25). Father’s
testimony, as well as Paternal Grandmother’s, was unclear regarding when he began living with her and whether he also spent
overnights at the apartment at times. TR. p.138-140)

The Parties’ versions of their marriage and separation differed. As will be discussed further below, Mother testified that Father
often engaged in heavy drinking, in abuse, and in negligent parenting. Mother further testified that Father did not seek to exercise
custody of the children after separation. Father testified that Mother kept the Children from him.

Mother’s testimony was more credible than Father’s in most respects. I found that Father has not demonstrated independent
capability as a parent. When he has custody of the children, he depends on his 78-year-old mother to provide them with care. I also
found Mother’s mostly unrefuted testimony regarding some of Father’s actions with the Children during the marriage to be alarming.

I found that Mother’s move to Florida will benefit her financially and personally and that the Children will benefit from the
move as well. I found that the custody schedule proposed by Mother will serve to preserve the relationship between Father and the
Children and that, should Father actually spend time with the Children when they are in Allegheny County, he is likely to have a
more meaningful relationship with them than he has since the Parties’ separation. Accordingly, I entered my August 8, 2018 Order,
granting Mother’s Petition to Relocate.

In deciding this case and fashioning my custody order, I carefully weighed the evidence presented and evaluated that evidence
in light of the sixteen statutory custody factors of 23 Pa.C.S.A. §5328 as well as §5337’s relocation factors. I found that custody
factors 2, 3, 4, 9, 10, 12, and 14 favored Mother, while the other factors were mostly equally weighted. Additionally, the safety of
the Children was entitled to the greatest weight in my analysis and I found that Father was not competent to ensure the safety of
the Children without the assistance of his mother. With regard to the relocation factors, I found that factors 1, 2, 3, 6, 7, 8, and 9
favored Mother and that the Children’s relocation with Mother was in their best interest.

On September 7, 2018, Father timely filed a Notice of Appeal and Concise Statement of Matters Complained of on Appeal.
Father’s assignments of errors read as follows:

“A. The trial court erred in granting Mother’s Petition for Relocation pursuant to 23 Pa.C.S. 5337 by permitting Mother
to relocate with the Parties three (3) children to Florida despite Mother failing to introduce any evidence, other than a
mere job offer, that the relocation was in the children’s best interest.
B. The trial court erred in finding that Mother could not find a full time nursing job in the Pittsburgh area, as Mother
never testified to the same, never introduced documentation regarding her job search, but did testify that she had been
working, at times, four (4) days a week since the Parties separation.
C. The trial court erred in granting Mother’s Petition for Relocation despite Mother failing to have a plan if her reloca-
tion was granted, as evidenced by Mother testifying to different addresses at which she would reside, different schools
that the children would attend, failing to state the doctors the children will see, and failing to provide a concrete plan for
the children’s care providers.
D. The trial court erred in granting Mother’s Petition for Relocation despite making a specific finding that Mother has
made disparaging remarks about Father in the presence of the Children.
E. The trial court erred in granting Mother’s Petition for Relocation despite Mother failing to encourage a relationship
between Father and the Children, such as inter alia, making a finding that Mother did not provide appropriate medical
care to one the Parties’ children.
F. The trial court erred in finding that the children will have an increased quality of life in Tampa, Florida because Mother
has family in Orlando, which is one and a half to two hour away depending on traffic and with whom Mother has a strained
relationship.”

Discussion
With any child custody case, including one involving relocation, the paramount concern is the best interests of the child. See,

Landis v. Landis, 869 A.2d 1003 (Pa.Super.2005). This standard requires a case-by-case assessment of all of the factors that may
legitimately affect the “physical, intellectual, moral and spiritual well-being” of the child. Id. When a custody dispute involves a
request by a party to relocate, the Superior Court has explained, “there is no black letter formula that easily resolves relocation
disputes; rather, custody disputes are delicate issues that must be handled on a case-by-case basis.” Baldwin v. Baldwin, 710 A.2d
610, 614 (Pa.Super. 1998); C.M.K. v. K.E.M., 2012 PA Super 76, 45 A.3d 417, 421 (2012).

In the instant case, neither parent presented as ideal, nor as patently unfit. Father, however, has demonstrated that, to date, he
has not been a fully committed parent to his children, leaving their care primarily to Wife while the Parties were living together
and to his mother since separation. Moreover, credible testimony was introduced that Father has a history of severe alcohol abuse,
suffers from uncontrolled anger which has led to violence which he is only now beginning to address, and has engaged in behav-
iors which are dangerous to his children.

23 Pa. C.S.A. § 5328 requires that, in “ordering any form of custody, the court shall determine the best interest of the child by
considering all relevant factors, giving weighted consideration to those factors which affect the safety of the child”. 23 Pa. C.S.A.
§ 5337 also requires the court to give “weighted consideration to those factors which affect the safety of the child” when deter-
mining whether it is in the best interest of the children to grant or deny a party’s petition for relocation.

I found, based on the evidence presented that the Children were safest in Mother’s custody and weighted my analysis accord-
ingly. Testimony was introduced, and not refuted, that Father lost the youngest Child at a park in 2016 when the Child was two
years old, resulting in the Child crossing a street unattended (TR p. 31-32); that Father created a dangerous condition in 2017
by purposefully icing the front porch of the marital home, resulting in the Parties’ daughter falling and striking her head (TR.
p. 32-33); and that he willfully left pain relievers where they could be accessed by the children (TR. p. 33-35).

Mother testified that Father often drank to the point of vomiting and would not clean it up. (TR. p. 46-48). Father admitted to
drinking and vomiting and could not remember if he cleaned it up. (TR. p. 237-238). Mother testified to a number of incidences of
abuse of both herself and the children. Father had different explanations for their injuries and denied abusing the Children, but he
did not credibly deny the incidents involving Mother.

Because safety of the Children is entitled to the greatest weight in my analysis, the considerations raised by the testimony alone weigh
heavily in Mother’s favor, despite faults she has exhibited.3 Nonetheless, I will address Father’s separate assertions of errors below,
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A. Children’s Best Interest
Father asserts that Mother introduced only a “mere job offer” to demonstrate that the move would be in the Children’s best

interest. To the contrary, however, Mother also credibly testified, not only that the job offer in Florida offers her full time work
with higher pay, benefits and the possibility of advancement, but that her efforts to obtain full time employment in Pittsburgh were
previously thwarted by Father (TR. p. 57-58), that Paternal Grandmother has indicated she is unable to continue to provide
consistent childcare which would require Mother to obtain paid childcare here (TR. p. 59), that she has friends and family in
Florida whom her children know and who have offered to help with the Children (TR. p. 5, 10, 21-22, 67-68), and that Florida has
no state income tax (TR. p. 55-56). She also testified that she has no family support system in Pittsburgh (TR. p. 38-39). From this
evidence, I determined the relocation will substantially add to the quality of Mother’s life and, consequently, to that of the Children.

B. Lack of Full Time Work in Pittsburgh
Mother did not introduce documentation of a job search in the Pittsburgh area. She did, however, testify that she has been a

registered nurse since 2010 (TR. p. 20) and that when she did work full-time as a nurse in Pittsburgh, she had to work weekends
and evenings. She further testified that recent efforts to obtain full time work at UPMC were fruitless and that she has no health
benefits available to her. Father’s assertion that Mother works four days a week does not demonstrate that full time work is
available to Mother nor does it address how she will afford health care after the divorce is finalized.

C. Mother’s Relocation Plan
Father next complains that it was error for me to grant Mother’s petition when she did not have a plan for after relocation.

Father asserts this is evidenced by the fact that the proposed address in Mother’s petition differs from the address she testified to
at trial. I find this argument to be disingenuous on Father’s part. Mother credibly testified that after filing her relocation petition,
she found a more suitable apartment for the family. Mother only recently received her job offer in Florida. She testified that she
had not signed a lease prior to trial because she was awaiting this court’s permission to relocate before committing to a 12-month
lease. (TR. p. 80). I found Mother’s testimony both credible and reasonable. I did not find that she did not have a plan, only that
she had not signed a lease as she awaited my decision.

D. Mother’s Disparaging Remarks
Paternal Grandmother credibly testified that Mother made disparaging remarks about Father in front of the Children. As in any

case, this is unfortunate, and it is a practice which I have admonished Mother to stop. When weighing the factors, however, this
bad behavior on Mother’s part was outweighed by Father’s parental shortcomings as well as by the benefit I found would come to
the Children by relocating.

E. Encouraging a Relationship with Father
At E., Father complains that Mother has demonstrated a failure to encourage a relationship with Father due to her failure to

obtain medical care for one of the Children. This is a false equivalency, as the two allegations are wholly unrelated. Mother did fail
to address the youngest Child’s likely hearing problem, as did Father until just before trial. This failure, however, does not go to
Mother’s likelihood of encouraging a relationship with Father, only to her competency as a parent.4

With regard to the Children’s relationship with Father, Mother testified, quite credibly, that she attempted to provide Father
with custody time with the Children to no avail. (TR. p. 26-27). She testified he did not spend time with them when they were
ostensibly in his custody. This testimony was corroborated by the testimony of both Father and Paternal Grandmother, to whose
home the Children went for their custody time with Father. Paternal Grandmother testified that Father would normally not arrive
home from work until after 7 pm when the Children were getting ready for bed so he had little time with them. (TR. p. 142).
Father, however, testified repeatedly that his schedule was flexible, that he was done with work by 4:30 pm and that he rarely
worked weekends. (TR. p 178). He did not, however, spend that time with the Children and his whereabouts after work and on
weekends was never explained. (TR. p. 233). Father did not make himself available for the Children even when he could. It is
Father, in my estimation, who failed to strengthen his relationship with the Children by failing to spend meaningful time with
them and leaving it to his mother to provide care for them.

F. Mother’s Family in Florida
Lastly, Father claims it was error for me to find the Children’s lives will be enhanced by living closer to Mother’s family in

Florida because they live two hours away from her new home and have had a strained relationship with Mother.
The proximity of extended family is but one of the factors to be considered in the weighing of both the custody and relocation

factors. I found it credible that Mother’s family would be of assistance to her, as evidenced by the fact that, with very little notice,
they came to Pittsburgh to help with the Children during the trial. Both Paternal Grandmother and Father attempted to demon-
strate that Mother’s parents would not be a help to her but I did not find them persuasive. Mother credibly testified that her Mother
offered to be with the Children until such time as Mother successfully found appropriate before and after school childcare.
Additionally, even if Mother’s parents are not consistently available for childcare, their relative proximity to the Children, along
with Mother’s other relatives in the general area, will be a benefit to the Children who deserve to have a relationship with all of
their relatives.

While I did consider the proximity of Mother’s parents in my analysis, it was far from the most important factor. More
important to my analysis was the safety of the Children, their need to be cared for by a parent, and the benefits afforded to
them by relocating.

Conclusion
Because my August 8, 2018 Custody Order is supported by the evidence and serves the best interests of the Children, it should

be affirmed.

BY THE COURT:
/s/Bubash, J.

1 The three Children all have varying levels of special needs. The oldest boy has had some behavioral issues but is a good student.
The middle daughter suffers from selective mutism, an anxiety related disorder, and the younger boy has developmental speech
delays, which may or may not be a result of impaired hearing.
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2 Mother filed for the PFA after receiving a text from Father which he claims was misconstrued. Father did not, however, deny
previous acts of violence testified to by Mother, including the tearing of doors from their hinges (TR. p. 40-43).
3 I also found, based on the evidence, that the Children were safe during Father’s custody time since separation because they were
also with his mother, with whom he claims to be living.
4 Mother indicated she has been overwhelmed by the stress of the divorce, the actions leading to the Parties; separation and the
filing of the PFA and realizes she failed to address the Child’s needs. She has scheduled an appointment with a specialist in Tampa
for the youngest Child.

J.M. v. J.M.
Custody Relocation

1. The parties are the parents of two young girls, ages six and nine. The mother, who had been a stay-at-home parent, requested
to relocate with the children to Mercer County, giving the reasons that Mercer County represented a more affordable area and she
could be closer to her parents.

2. The father objected to such relocation. While he had been very active with his work and travel schedule, he was credible in
his testimony that much of his travel following the parties’ separation was scheduled prior to the separation and that he would be
able to manage his schedule so as to be available to the children.

3. The trial court determined that it was not in the best interests of the children to move and that they would derive little
benefit from the proposed move. Both parents were seen to be loving parents, however, the mother was seen as not fully
appreciating the father’s role as a parent.

4. The trial court did not place significant weight on the presence of extended family as the trial court gave greater value to the
presence of the father. The trial court also reasoned that since the mother believed that the father could easily travel to and from
Mercer County, so could her family members as well.

5. The mother argued that the trial court deprived her of her constitutional right to move; the trial court, however, explained
that the mother could move, she just could not move with the children.

6. The trial court reminded us that shared custody does not need to be exactly equal to be shared.

(Christine Gale)

Brooke McMorrow, Esquire for Plaintiff/Mother.
Jill D. Sinatra, Esquire for Defendant/Father.

No. FD 18-007222. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court No. 1341WDA2018
Cathleen Bubash, J., November 1, 2018

OPINION
Mother J.M. (hereinafter “Mother”) has appealed from my August 22, 2018 Custody Order denying her request to relocate with

the parties’ two daughters, M.M. and C.M., (hereinafter “Children”) and granting Father J.M.’s (hereinafter “Father”) request for
shared custody. Because my Order was within my discretion and is in the best interest of Children, it should be affirmed.

Background
The parties married in 2004 and are the parents of two girls, aged 6 and 9. During the marriage, the parties moved to the Pine-

Richland school district, based on their mutual desire for Children to attend school there. (TR. 8/20/18 p. 97-98). They built a home
which, at the time of trial, was on the market for over 1 million dollars. Father, who works for a financial services firm, has a net
income of approximately $20,000.00 per month. Mother, who earned $50,000.00 to $80,000.00 in the beginning of the marriage,
became, by mutual decision, a stay-at-home parent after the birth of the eldest child in 2009 and has not reentered the workforce. (TR.
6/27/18 p.6). Mother testified the parties planned for her to return to the workforce in some capacity after the Children were in school.

The parties’ marriage deteriorated over time and Father moved out of the marital residence on January 1, 2018. Mother retained
primary custody of Children after separation with Father exercising partial custody every other weekend and a weeknight dinner.1

Father filed a divorce complaint on January 31 and filed for shared custody on February 1, 2018. Mother filed a Notice of
Relocation on February 9, 2018, proposing to move to Mercer County with Children. Mother’s stated motivation for relocation was
to move to a more affordable area with lower taxes and to be closer to her parents. Father objected to the relocation, asserting the
move would negatively impact his relationship with Children who would receive no benefit from the move.

At trial, Mother claimed that Father was not capable of sharing custody due to his work and travel schedule. To support this
position, Mother submitted a calendar, purportedly showing the days during the parties’ six months of separation when Father
requested changes in the limited custody he was exercising. She portrayed Father as an absent parent, rarely available for his
children, stating, “The girls very much view that they live with me and they spend time with their dad.” (TR. 6/27/18 p. 50-51).
Father testified that he controls his work and travel schedule. (TR. 8/20/18 p. 193). He further testified that the travel which
caused custody problems after separation was mainly a result of travel and events scheduled pre-separation, and that he would
schedule future travel around his time with Children.

After two days of trial, I found that Mother’s requested relocation was not in the best interest of Children who would derive
little benefit from it. I found that it was in their best interest for their parents to share custody as equally as possible.

In making my decision, I performed an analysis of the custody factors of 23 Pa.C.S.A. §5328 and the ·relocation factors of §5337.
Because the Children needed to be enrolled and begin school before I could prepare a written Order, I stated my factor analysis
on the record, touching on those I found most compelling. I then set forth a shared custody schedule in my August 22, 2018 Order.
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Mother filed a timely Notice of Appeal and Concise Statement of Matters Complained of on Appeal.2 Mother’s Statement reads
as follows:

“1. The trial court erred in failing to consider all sixteen custody factors set forth in 23 Pa.C.S. §5328 and all nine
relocation factors set forth in 23 Pa.C.S. §5337 in its Opinion.

2. The trial court erred in finding that the children would receive no benefit from Mother’s proposed relocation to Mercer
County, despite the evidence of the superior affordability, the fact that Mother and extended family would be available to
care for the children on a daily basis rather than placing the children in a commercial facility, and the proximity to and
emotional support of family.

3. The trial court erred in finding that the benefit of the relocation to Mother would be minimal, despite the evidence
of superior affordability of Mercer County, the ability to stay at home to care for the children or seek more flexible
employment, and the emotional and practical support of close family and friends that is not available to Mother in Pine
Township.

4. The trial court deprived Mother of her constitutional right to move, even though the marital residence is for sale
and Father has no other ties to Pine Township, Father acknowledged that he could reside in Mercer County, and
Father himself submitted evidence that he suggested Mother should purchase a house in Butler County.

5. The trial court erred in showing bias against Mother as a stay-at-home-parent, with the judge interjecting her opinion
regarding her own custody issues and parenting choices and criticizing Mother for choosing to care for the children full
time and not pursue a career.

6. The trial court erred in that it did not consider the inability of Father to follow a shared custody schedule due to his
work and travel schedule and the impact on the children of having to change their schedule to accommodate Father’s
needs.

7. The trial court erred in that it failed to find that it is in the best interest of the children to remain in Mother’s primary
custody and for the children to be in the same school.

8. The trial court contradicted itself during the trail and in its findings, stating that Father could not handle shared custody,
then stating that shared custody did not need to be equal, but then eventually ordering a shared custody schedule. The
totality of the circumstances exemplifies the abuse of discretion of the court and the bias against Mother.”

Discussion
I will address each of Mother’s assertions of error in order below but first note that I found both of these parents to be loving,

caring parents who both want the best for Children, although they have very different parenting styles. I did not find that
Mother’s request for relocation was based on mere whim nor did I find Father’s objection prompted by anything other than
love for Children.3 I did find Mother’ descriptions of the parties’ day to day interactions with Children less credible than
Father’s. I also found Father’s testimony regarding his work and travel schedule more credible than Mother’s. On issues of
credibility and weight of the evidence, the Superior Court defers to “the findings of the trial judge who has had the opportunity
to observe the proceedings and demeanor of the witnesses.” Billhime v. Billhime, 869 A.2d 1031, 1036 (Pa.Super.2005) (cita-
tion omitted). In this case, I found that Mother artificially and negatively portrayed Father and negated his very real role in
the Children’s lives.

1. Consideration of the Factors
Mother first alleges I failed to consider all of the statutory custody factors of 23 Pa. C.S. §5328 and the relocation factors of

§5337. On the record, I stated which factors I found inapplicable and touched on those which I found, in my discretion, were
entitled to the most weight in this particular case. “It is within the trial court’s purview as the finder of fact to determine which
enumerated best interest factors are most salient and critical in each particular child custody case.” M.J.M. v. M.L.G., 63 A.3d
331, (Pa. Super.2013): app. Den. 68 A.3d 909.

When a custody dispute involves a request by a party to relocate, the Superior Court has explained, “there is no black letter
formula that easily resolves relocation disputes; rather, custody disputes are delicate issues that must be handled on a case-by-
case basis.” Baldwin v. Baldwin, 710 A.2d 610, 614 (Pa.Super. 1998): C.M.K. v. K.E.M., 45 A.3d 417, 421 (Pa. Super. 2012). In this
case, I found the Children’s right to have the love and care of both of their parents and their need for continuity and stability to
be the most important considerations in my determination.

I stated early in my analysis that I did not place a lot of weight on the presence of extended family, one of the prime motivators
for Mother’s relocation, since both sets of grandparents are in the general vicinity and in Children’s’ lives and there are no other
siblings to consider.4 (TR. 8/20/18 p.408). Also, the Children expressed no preference so this was not a consideration.5 (TR 8/20/18
p.409). I saw no emotional or educational benefit to the move for Children.6 (TR. 8/20/18 p.410-411). There is no physical abuse,
mental or physical infirmity, nor drug and alcohol issues in this family to consider.7 (TR. 8/20/18 p. 411, 416).

Although this was a high conflict case, it was not unreasonably so and the parties are engaged in co-parenting. I did not find the
conflict to be unmanageable and did not see it as an impediment to share custody and also found that, without the relocation, the
parties could live close enough to each other to provide for share custody.8 (TR. 8/20/18 p. 415).

Importantly, I found no pattern of behavior demonstrating that either party attempted to thwart the relationship of the other
party with the Children.9 (TR. 8/20/18 p. 409). I did find however that continuing to have a regular relationship and access to Father
would continue the stability of the Children’s’ lives.10 I found Factor 1 of the custody factors to be substantially equal between the
parties but found that, of either party, Mother was the least likely to encourage a relationship with Father, as evidenced by her
willingness to remove the Children from his care and her failure to provide him with an adequate substitute for regular access -
including her failure to propose extra holiday or summer custody.

In this case, I found that Factors 2 and 3 of the relocation factors were the factors I afforded the most weight - the impact of the
relocation on the Children and the feasibility of preserving the relationship with the non-relocating parent. Here, Mother does not
appear to recognize the importance of the Children having substantial time with Father. Had her petition been granted, she offered
Father only every other weekend, a weekday meal, and only one extra day in the summer. (TR. 6/27/18 p. 86-87).
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Mother’s statement that the girls live with her and “spend time” with Father, what she called their “new normal,” along with
her repeated statements that she would “allow” him extra time if he asked, demonstrated that she does not value Father as a
parent. Mother may not have thwarted Father’s time with Children, but I found her to be the parent least likely to promote it.11

My review of the custody factors resulted in an almost neutral balance between the parties, but the relocation heavily favored
Father due to the lack of feasibility of preserving his relationship with the Children going forward.

2. Lack of Benefit to the Children from Relocation
Mother contended at trial that the children would benefit from the affordability of the Hermitage area and the proximity to

her extended family. I found neither to offset the detriment to Father’s relationship with the Children and their need for stability.
As the party proposing relocation, Mother bears the burden of proving relocation will serve the children’s best interests. See 23
Pa.C.S.A. § 5337(i), S.J.S. v. M.J.S., 76 A.3d 541, 551 (Pa. Super. 2013). I found that Mother did not meet her burden.

I found that moving Children closer to their maternal relatives would not offset the damage caused by moving them so far from
their other parent, a more important party in their lives. Mother testified that the distance Father would have to travel to see
Children would not be a burden on his ability to exercise custody. If she is to be believed, it follows that it is equally easy for her
parents to come from Mercer County regularly to visit Mother and Children.

With regard to the area’s affordability, Mother testified that the home she proposed to purchase was in the $300,000.00 range
and that the taxes would be lower than those of the Pine-Richland school district. She posited this was beneficial to Children as
she could then find a job which would allow her to afford the home. Mother did not have any current job prospects nor did she
demonstrate that she could not find equally affordable housing which would not create such a burden on Father’s opportunity to
exercise custody of his children.

Additionally, Mother presented no other evidence of a benefit to the children such as a better school, safer neighborhood,
or more appealing social life. She presented no evidence which would go to show that the relocation she was proposing was
necessary or imperative and nothing concrete to demonstrate that it was in the best interest of Children.

Accordingly, I found that Mother did not demonstrate that the move would provide a benefit to Children sufficient to offset the
damage the move would cause to their relationship with Father.

3. Minimal Benefit to Mother from Relocating
With regard to the benefit Mother would gain from the move, Mother again focused on the affordability of the area which she claims

would enhance her ability to seek more flexible employment or stay home to care for the children, as well as proximity to her family.
Mother does not have a job lined up in the Hermitage area and had, at time of trial, not sought one. She cites only to family and

high school friends whom she believes will be able to help her to find a job which will allow her to be home for her children before
and after school.

Mother did not demonstrate that there was not another place which would give her the benefit of lower costs of living and
flexible employment, while still preserving Father’s ability to exercise substantial custody of his children. Mother also did not
demonstrate that there was more opportunity for her to find employment in Mercer County, a significantly more rural and less
populated area than Allegheny County.

I found Mother could not credibly claim that the distance to her extended family is too great to derive emotional and practical
support from them on one hand, but say, on the other hand, that very same distance would not impact Father’s ability to maintain
a meaningful relationship with Children.

4. Mother’s Constitutional Right to Move
Mother next claims that I deprived her of her “constitutional right to move.” To the contrary, my Order only forbade her from

moving to Mercer County with Children. Mother remains free to move wherever she wants. She simply cannot take Children from
Father and negatively impact his relationship with them as her proposed move would.

Additionally, whether Father suggested Mother buy a home in Butler County is not relevant to my decision or to Mother’s
constitutional rights. Mother did not ask for permission to move to Butler County; I certainly could not order her to do so nor could
I order Father to move to Butler County.

5. Bias Against Mother
Mother claims I was biased against her as a stay-at-home parent. Mother, apparently, misapprehends statements I made regard-

ing before and after school care as well as statements I made regarding her continuing ability to remain a stay-at-home parent.
without employment outside the home. (TR. 6/27/18 p. 209-213).

Mother on a number of occasions expressed fear of the impact of placing Children in care either before or after school. I made
factual comments about how such an arrangement is often beneficial to children, (including my own), in an attempt to assuage that
fear. This does not mean that I have a bias against a parent who chooses to stay home and care for their children.

Additionally, any comments I made regarding Mother’s decision to not to seek employment were an attempt to discern what she
planned for the future now that her life has changed. This does not demonstrate a bias against a stay-at-home parent.

6. Father’s Ability to Follow a Shared Custody Schedule
Mother’s next claim that I did not consider Father’s inability to share custody due to his work and travel schedule is incorrect.

I carefully considered all of the testimony and evidence presented regarding Father’s schedule. I found credible Father’s testimony
that the majority of the travel which interfered with his past custody time was scheduled prior to separation. I found Father
credible when he testified he controls his schedule and can make his travel arrangements and his appointments so that they do not
interfere with his custody going forward. (TR. 8/20/18 p.193).

Mother portrayed Father as unavailable, always working or playing golf rather than spending time with Children. I did not find
this picture of Father accurate. Clearly, Father has a demanding job and he travels for work, as do many other quite involved
parents. This is not a reason to find shared custody impossible. In this case, Father credibly testified as to how he would manage
his schedule going forward to minimize travel or long days when he exercises custody.

Mother’s testimony that Father traveled more since separation was belied by the facts. Father introduced evidence that his
overnight travel of 20 to 40 nights a year had remained relatively constant during the marriage and after. (TR. 8/20/18 p. 228-230).
The calendar Mother proffered to show Father’s inability to exercise custody was not probative of how Father would manage his
schedule going forward.
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7. Best Interest of the Children
Based on the evidence presented, I did not find that it was in Children’s best interest for Mother to have primary custody.

Instead, I found that both parents bring vital qualities to the lives of their Children and it was in Children’s best interest to share
in their parents’ love and care as equally as possible.

Historically, during the marriage, Mother was more involved in the Children’s activities and appointments than Father,
common in many families where one parent stays home. Father, for his part, testified extensively regarding how involved he
was in organized activities, as well as his involvement in Children’s school work. and in activities such as cooking, fishing etc.
(TR. 8/20/18 p. 131-166). His testimony that he was a hands-on parent during the marriage, taking part in the Children’s daily
care, was credible.

Mother repeatedly testified that Children were her “whole world.” She appeared to view her role as their primary care giver in
a vacuum, however, ignoring Father’s real and substantial contributions. This unrealistic view of their roles blinded Mother to how
important Children are to Father and how important their relationship with their Father is to Children.

By ordering shared custody, I did not denigrate Mother’s importance to her daughters; I simply recognized that Father is impor-
tant to them as well. These Children deserve the love and care of both parents and will benefit from the qualities that both parents
bring to their lives.

8. Alleged Contradictions
Lastly, Mother asserts that the court “contradicted itself” by first stating that Father could not share custody, stating custody

does not need to be equal, yet ordering shared custody between the parties. Mother unfortunately misapprehends my analysis as
well as my view on shared custody. Moreover, statements I may have made during trial as I mulled over the parties’ testimony are
immaterial. Mother has filed an appeal to my August 22, 2018 Order and the ultimate findings set forth in that Order are all that
matter in this appeal.

Secondly, a statement that shared custody does not need to be exactly equal is simply that. Shared custody does not have to be
equal between parties to the minute, the hour, or the day. My goal is to make sure that shared custody, is effectively equal. provid-
ing the children with equal access to the love and care of both parents.

Effectively equal custody is what I found was proper for this family once I had heard the evidence both parties presented. As
the trial went forward, my impressions changed and my analysis developed, leading to the ultimate decision set forth in my Order
which is at issue in the instant appeal.

Conclusion
Because I analyzed this case in light of the statutory factors and because my August 22, 2018 Custody Order is supported by the

evidence and serves the best interests of Children, it should be affirmed.

BY THE COURT:
/s/Bubash, J.

1 There was testimony that Father sought shored custody through negotiations immediately after separation but no agreement was
reached.
2 There was a brief delay in the payment for and preparation of the transcript
3 Factor 8 of the relocation factors
4 Factors 5 and 6 of the custody factors
5 Factor 7 of the custody factors and factor 4 of the relocation factors
6 Factors 2 and 7 of the relocation factors
7 Factors 14 and 15 of the custody factors and factor 9 of the relocation factors
8 Factors 11 and 13 of the custody factors
9 Factor 8 of the custody factors and factor 5 of the relocation factors
10 Factor 4 of the custody factors
11 Factors 1 and 8 of the custody factors and factor 5 of the relocation factors
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Commonwealth of Pennsylvania v.
Renee Bruder

Criminal Appeal—Sufficiency—Insurance Fraud—Good Faith Mistake—Lack of Intent

After a car accident, driver purchases insurance but fails to inform them of accident and is therefore convicted of insurance fraud.

No. CP-02-CR-07513-2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 30, 2018.

OPINION
On August 7, 2018, a jury convicted Appellant, Renee Bruder, of one count of Insurance Fraud.1 This Court sentenced Appellant

immediately thereafter to three years of probation and 200 hours of community service. This Court also found Appellant guilty of
the summary offense of Required Financial Responsibility2 and imposed a fine of $300.00. Appellant filed a Notice of Appeal on
September 6, 2018 and a Statement of Matters Complained of on November 1, 2018.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges one error on appeal. Appellant alleges the evidence was insufficient to establish that Appellant “acted ‘know-

ingly with the intent to defraud’ when she reported her car accident to her insurance company” as opposed to “a good-faith
mistake as to her obligation to report a car accident that occurred while her insurance policy had lapsed.” (Statement of Errors
Raised on Appeal at 2)

SUMMARY OF THE EVIDENCE
Patrol Officer Eric Porter of the Ingram Police Department testified that on December 17, 2016, shortly after 2:00 p.m.,

he came across an automobile accident involving a Honda Pilot and a Nissan Altima. (Transcript of Jury Trial, Aug. 7,
2018, hereinafter “TT” at 32-33) Officer Porter testified that Appellant was the driver of the Honda Pilot. (TT 34)
Appellant provided the Officer with an insurance card from Nationwide Insurance. (TT 34-35) Officer Bruder contacted
Appellant the following day to obtain additional information. (TT 35) During that conversation, Appellant disclosed that
she had provided incorrect insurance information. (TT 36) She said she was not aware that she had handed the officer an
“old” insurance card. Id. Appellant did not mention at that time that her insurance had been cancelled. Id. Instead, she
provided him with a new insurance policy number from Titan Insurance. (TT 36-37) She did not indicate to the Officer
when she obtained insurance through Titan. (TT 37)
Michelle La Rue testified that Appellant contacted her on December 17, 2016, after 3:00 p.m., to purchase automobile

insurance. (TT 45-47) La Rue testified that Appellant signed the policy on December 17, 2016, at 5:45 p.m. (TT 52-53) Appellant
made no mention of the automobile accident in which she had been involved earlier that day. (TT 55)
Thomas Cesario testified that he was employed by Nationwide Insurance to investigate a claim made by Appellant on December

18, 2016. (TT 64-65) He indicated that, based on his investigation, he learned that Appellant’s insurance had lapsed on December
12, 2017 due to non-payment of premium. (TT 81) He also stated that a letter would have been mailed to Appellant 30 days in
advance of cancellation of the policy to inform her that payment had not been remitted. Id.
Appellant testified in her own defense that she was unaware of her lack of insurance coverage until she called her insur-

ance company to report the accident. (TT 96) She testified that she did not look at the documents she gave to the Officer at
the scene and thought that she was providing the insurance documents requested by the Officer. Id. She said that on the 18th,
Officer Porter called her and said that she had no insurance. (TT 98) Appellant testified that she told the Officer that she did
have insurance and provided the Officer with her then-current insurance policy through Titan. Id. Appellant testified that
she had not intended to start a claim when she called Titan on the 19th, she stated that she believed she was required to
inform them of the accident which had occurred. (TT 107) However, she did testify that she received a claim number through
Titan. (TT 108)

DISCUSSION
Appellant admitted that she reported a car accident to her insurance company and received a claim number while her policy

had lapsed. She then immediately called her insurance agent and purchased new insurance, without mentioning the accident to the
insurance agent. Nevertheless, Appellant alleges the Commonwealth failed to present sufficient evidence that Appellant acted
knowingly or with the intent to defraud.

In reviewing a sufficiency of the evidence claim, we must determine whether the evidence admitted at trial, as well
as all reasonable inferences drawn therefrom, when viewed in the light most favorable to the verdict winner, are
sufficient to support all elements of the offense Commonwealth v. Moreno, 14 A.3d 133 (Pa. Super.2011). Additionally, we
may not reweigh the evidence or substitute our own judgment for that of the fact finder. Commonwealth v. Hartzell, 988
A.2d 141 (Pa. Super.2009). The evidence may be entirely circumstantial as long as it links the accused to the crime beyond
a reasonable doubt. Moreno, supra at 136.

Commonwealth v. Koch, 39 A.3d 996, 1001 (Pa.Super.2011).

Appellant argues that the evidence was insufficient to sustain her conviction for Insurance Fraud pursuant to 18 Pa.C.S.A.
§ 4117 (a) (2), which states that an offense is committed when one:

Knowingly and with the intent to defraud any insurer or self-insured, presents or causes to be presented to any insurer
or self-insured any statement forming a part of, or in support of, a claim that contains any false, incomplete or mislead-
ing information concerning any fact or thing material to the claim.

The jury reasonably determined from the evidence admitted at trial that Appellant had been involved in an automobile
accident, provided an expired insurance card to the police officer, then obtained new insurance without mentioning the earlier
accident, gave the police officer information from her new insurance policy, called her new insurance company and initiated
a claim under the new policy. From these facts, the jury could reasonably conclude that Appellant had the intent to defraud
the insurer to cover an accident which occurred prior to the obtained coverage. Therefore, the elements of the offense have
been established beyond a reasonable doubt, and Appellant’s claim of error is without merit.
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CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 4117 (a) (2).
2 75 Pa.C.S. § 1786 (f).

Commonwealth of Pennsylvania v.
Scott Fontaine Walker

Criminal Appeal—Sentencing (Legality)—Juvenile Lifer—35 Years to Life—de facto Life Sentence

Appellant, age 15 at time of crime, is resentenced to a term of 35 years to life, but argues that this results in a de facto
life sentence, which is unconstitutional.

No. CC 9409861. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, A.J.—December 19, 2018.

OPINION
The appellant, Scott Fontaine Walker, (hereinafter referred to as “Walker”), has filed the instant appeal as a result of his

resentencing to a period of incarceration of not less than thirty-five nor more than life following a hearing on his fifth petition
for post-conviction relief. The procedural history of Walker’s case is fully set forth in the Superior Court Opinion dated March
1, 2016. Walker’s appointed counsel filed a motion to withdraw as counsel and a brief for Walker pursuant to Anders v.
California, 386 U.S. 738, 87 S.Ct. 1396 (1967). He also drafted the sole question which Walker wishes to advance and, that being,
that his sentence of thirty-five years to life for first degree murder was a de facto life sentence without the possibility of parole.
Walker at the time of the commission of the homicide was fifteen years old. Following his conviction, he was sentenced to the

mandatory life without the possibility of parole. As a result of the decisions by the United States Supreme Court in Miller v.
Alabama, 67 U.S. 460, 132 S. Ct. 2455, 183 L.Ed.2d 407 (2012) and Montgomery v. Louisiana,   U.S. , 136 S. Ct. 718, 193 L.Ed.2d
599 (2016), Walker’s fifth petition for post-conviction relief was granted and a hearing was held to determine an appropriate
sentence for Walker. As noted, following the hearing, Walker was sentenced to thirty-five years to life for his murder conviction.
Walker now maintains that this sentence is in fact a de facto life without the possibility of parole sentence since he will be fifty
years old at the time that he would be eligible for parole and that such a de facto life sentence is unconstitutional. In
Commonwealth v. Foust, 180 A.3d 416, 431 (Pa. Super. 2018) the Court determined that a term of years sentence may constitute a
de facto life without the possibility of parole sentence if the Court determines that the juvenile is capable of rehabilitation. 

After careful consideration, we hold that a trial court may not impose a term-of-years sentence, which constitutes a
de facto LWOP sentence, on a juvenile offender convicted of homicide unless it finds, beyond a reasonable doubt, that
he or she is incapable of rehabilitation. In Miller, the Supreme Court of the United States held that states must provide
a juvenile convicted of a homicide offense a meaningful opportunity to obtain release based on demonstrated maturity
and rehabilitation unless the sentencing authority finds that the juvenile is incapable of rehabilitation. See Miller, 567
U.S. at 479, 132 S.Ct. 2455, citing Graham, 560 U.S. at 75, 130 S.Ct. 2011.

In Commonwealth v. Bebout, 186 A.3d 462, 467 (Pa. Super. 2018), the Court reexamined the defendant’s contention that his
sentence was illegal since it would result in a de facto life without the possibility of parole. 

Recently, in Commonwealth v. Foust, 180 A.3d 416 (Pa. Super. 2018),2 a panel of this Court held that “a trial court may
not impose a term-of-years sentence, which constitutes a de facto LWOP sentence, on a juvenile offender convicted of
homicide unless it finds, beyond a reasonable doubt, that he or she is incapable of rehabilitation.” Id. at 431. The panel
then considered whether Foust’s aggregate sentence of 60 years to life (composed of two, consecutive terms of 30 years
to life) constituted a de facto LWOP sentence. In conducting this analysis, the Foust Court first had to determine whether
to analyze aggregate sentences or the individual components thereof. After determining that our sister states were split
on this question, the panel ultimately decided to side with the states that had adopted the individual-sentence approach.
Id. at 434–35. The panel arrived at that decision based, in part, on well-settled principles of Pennsylvania sentencing law,
and on the analysis provided in McCullough v. State, 233 Md.App. 702, 168 A.3d 1045 (2017), cert. granted, 456 Md. 82,
171 A.3d 612 (2017). See Foust, 180 A.3d at 436–38.

The Foust Court then considered whether either of the appellant’s 30 years to life sentences constituted a de facto LWOP
sentence, and concluded that they did not. However, the panel “explicitly decline[d] to draw a bright line ... delineating
what constitutes a de facto LWOP sentence and what constitutes a constitutional term-of-years sentence.” Id. at 438. The
Court “similarly decline[d] to set forth factors that trial courts must consider when making this determination, i.e., whether
they must look to the life expectancy of the population as a whole or a subset thereof and whether the defendant must be
given a chance at a meaningful post-release life.” Id. However, the Court did provide some guidance, as follows:

There are certain term-of-years sentences which clearly constitute de facto LWOP sentences. For example, a 150–year
[minimum] sentence is a de facto LWOP sentence. Similarly, there are clearly sentences which do not constitute
de facto LWOP sentences. A sentence of 30 years to life falls into this category. We are unaware of any court that
has found that a sentence of 30 years to life imprisonment constitutes a de facto LWOP sentence for a juvenile
offender. Even the study with the shortest life expectancy for an offender in [the a]ppellant’s position places his
life expectancy at 49 years, i.e., beyond 30 years. Id.
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Accordingly, the Foust Court determined that a “sentence of 30 years to life imprisonment does not constitute a de facto
LWOP sentence which entitles a defendant to the protections of Miller.” Id.

The Superior Court once again considered the claim that the sentence was illegal since it resulted in a de facto life without the
possibility of parole in the case of the Commonwealth v. White, 193 A.3rd 977, 985-986 (Pa. Super. 2018).

Finally, Appellant claims that the PCRA court imposed a de facto LWOP sentence because his minimum sentence of 35
years does not offer Appellant a meaningful opportunity for parole. Appellant’s Brief at 20.

“[A] trial court may not impose a term-of-years sentence, which constitutes a de facto LWOP sentence, on a juvenile
offender convicted of homicide unless it finds, beyond a reasonable doubt, that he or she is incapable of rehabilitation.”6
Commonwealth v. Foust, 180 A.3d 416, 431 (Pa. Super. 2018). “There are certain term-of-years sentences [that] clearly
constitute de facto LWOP sentences. For example, a 150-year sentence is a de facto LWOP sentence. Similarly, there are
clearly sentences [that] do not constitute de facto LWOP sentences. A sentence of 30 years to life falls into this category.”
Id. at 438.

Appellant’s minimum sentence of 35 years of imprisonment falls between these two categories. This Court “decline[d]
to draw a bright line in [Foust ] delineating what constitutes a de facto LWOP sentence and what constitutes a consti-
tutional term-of-years sentence.” Id. However, this Court recently outlined the procedure for determining where such
“in-between” minimum sentences fall on the Foust spectrum.

The key factor in considering the upper limit of what constitutes a constitutional sentence, in this narrow context, appears
to be whether there is “some meaningful opportunity to obtain release based on demonstrated maturity and rehabilita-
tion.” Graham[ v. Florida ], 560 U.S. [48,] 75, 130 S.Ct. 2011 [176 L.Ed.2d 825 (2010) ]. Implicit in this standard is the
notion it would not be meaningful to provide an opportunity for release based solely on the most tenuous possibility of a
defendant’s surviving the minimum sentence imposed. To be meaningful or, at least, potentially meaningful, it must at
least be plausible that one could survive until the minimum release date with some consequential likelihood that a non-
trivial amount of time at liberty awaits. Thus, though it expressly declined to do so, the Foust Court seemed to suggest
some sort of meaningful-opportunity-for-release standard by declaring that a 150–years–to–life sentence constitutes a
de facto LWOP sentence.

Commonwealth v. Bebout, 186 A.3d 462, 467, 2018 WL 2076083 at *3 (Pa. Super. 2018) (footnote omitted; emphasis in
original). Applying this test, we concluded in Bebout that a sentence of 45-years-to-life imprisonment did not constitute
a de facto LWOP sentence.

[Bebout’s] opportunity for release [was] meaningful, especially in light of the gravity of his crime, because he has the
potential to live for several decades outside of prison if paroled at his minimum.

Thus, based on the record and arguments before us we conclude that [Bebout] has simply failed to meet his burden of
demonstrating that the lower court sentenced him to a de facto LWOP sentence. There simply is no comparison between
the opportunity to be paroled at 60 years of age and 100+ years of age. The difference is, quite literally, a lifetime. As
such, we are not convinced that [Bebout’s] sentence is the functional equivalent of LWOP.

Id. at 469–70, 2018 WL 2076083 at *5 (emphasis in original; footnote omitted).

Here, the PCRA court sentenced Appellant to a minimum term of 35 years’ imprisonment. Appellant has been incarcer-
ated for this crime since he was 17 years old. Accordingly, Appellant will be eligible for parole when he is 52 years old.
Based on the record before us, we conclude that Appellant’s term-of-years minimum sentence does not constitute a de
facto LWOP sentence, and his claim that his sentence offers him no meaningful opportunity for parole is without merit.

It is abundantly clear that Walker’s claim that he has been given a de facto life without the possibility parole is without merit
and that his sentence is controlled by the holdings in Commonwealth v. Foust, supra.; Commonwealth v. Bebout, supra.; and
Commonwealth v. White, supra. The sentence imposed upon Walker of thirty-five years to life is in accordance with the dictates of
Miller v. Alabama, supra. and Montgomery v. Louisiana, supra. and, accordingly, is a legal sentence.

BY THE COURT:
/s/Cashman, A.J.

Dated: December 19, 2018

Kristie Kovacyk v.
Michael A. George

Easement by Implication—Common Grantor—Improvements and Use by Both Parties—Open, Visible, Permanent and
Continuous Servitude

Court determined that an easement by implication existed across Defendant’s property as a common grantor erected a garage
with multiple bays and then sold with one of the bays located on property acquired by Plaintiff and other bays on property
sold to Defendant. Access to Plaintiff ’s portion of garage is over Defendant’s property. Condition existed at time of sale
by the Common Grantor.

No. GD-17-4854. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, S.J.—November 8, 2018.
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DECISION
This Decision is entered pursuant to Pa.R.C.P. 1038. See also Pa.R.C.P. 227.1.

Introduction
The captioned action in Equity was heard by the undersigned sitting without a jury. After a review of the credible evidence

and the applicable law, we conclude that Plaintiff has an easement by implication over the portion of Defendant’s land now
at issue.
The case involves a dispute over a driveway located almost totally on Defendant’s land. The crucial factual dispute is whether

or not a four-bay garage structure built by the common owner on both parcels was erected before or after the common owner gave
his son the parcel now owned by Defendant. Virtually every other material fact is undisputed.

Findings of Fact
The evidence consists of Stipulated Exhibits A-L and the testimony of each party. We make the findings listed below.

1. The parties own adjacent parcels of real property in Springdale Township, Allegheny County, Pennsylvania.

2. Henry Arch, Sr. was the common grantor for both parcels.

3. He erected a residence for himself and his wife on the parcel now owned by Plaintiff some time during the 1950’s.

4. He acquired the parcel now owned by Defendant some time thereafter and eventually, himself, over a longer period of time than
normal, built a four-bay garage building on both parcels.

5. We find Plaintiff highly credible regarding her memory of the building of the garage and, especially, the last part of the project,
the laying of the limestone gravel for the driveway after the building was completed.

6. Defendant offered no evidence whatsoever to contradict her testimony, instead relying for impeachment on the fact that she was
a mere nine-year old at the time period in question, prior to the transfer by Mr. Arch, Sr. to his son, Henry Arch, Jr. on or about
April 4, 1985, roughly three years before his son’s death.

7. Plaintiff was born on September 27, 1975 and spent a large portion of her life on her grandparents’ property, now hers.

8. Plaintiff remembers her cousin, who was born in 1983, being in diapers and being “obsessed” with the limestone in the
driveway some time in 1984.

9. The garage building itself was completed no later than 1984, before the limestone driveway was put down.

10. Mr. Arch, Sr., primarily used the bay of the garage that was on the same parcel as his house.

11. Plaintiff also used and uses only that bay, although pending the outcome of this lawsuit she is no longer attempting to access it
by motor vehicle, instead using it to store some of her now-deceased grandparents’ possessions.

12. The other three bays of the garage were placed solely on the property that is now owned by the Defendant.

13. Mr. Arch, Sr. separated the bay on his land from the three bays on what is now Defendant’s parcel by building a masonry wall
exactly on the property line between the two parcels and installing an electric line from his house to the first bay.

14. The four bays of the garage building have a single roof.

15. The limestone driveway remains as it was when Mr. Arch, Sr. installed it in 1984, although it is overgrown with low grass to a
large extent.

16. It is still obviously a driveway and is depicted as such in Stipulated Exhibit L, the survey done for Defendant in October 2016,
a month before he closed on the purchase of his parcel.

17. The driveway serves not only the three bays of Defendant’s side of the garage but also curves around to allow access to
Plaintiff ’s bay. See Stipulated Ex. E, F, and J.

18. Defendant bought his parcel not only with full knowledge of the garage with its four bays extending over both parcels, but also
with knowledge of the driveway that served all four bays.

19. Plaintiff has no reasonable vehicular access to her bay except via the driveway installed by her grandfather, Mr. Arch, Sr., when
he owned both parcels.

20. There is no recorded easement for the driveway at issue in any of the deeds.

21. Defendant’s predecessor in title was the estate of Henry Arch, Jr. who died on or about January 3, 2008.

22. At that time Plaintiff was living with her grandparents while attending graduate school and never changed her residence
since then.

23. After her grandmother died in 2011, her grandfather transferred his residential parcel to her in 2012.

24. After the death of Mr. Arch, Jr., no one from his family used the garage.

25. Plaintiff ’s aunt used the driveway to access the garage to store her RV after 2011.

26. Defendant considered Plaintiff a trespasser when her boyfriend parked his truck at an angle that supposedly blocked his bay
that was adjacent to hers.

27. Plaintiff used the driveway at issue until November 2016, shortly after Defendant Bought his parcel and told her not to use the
driveway.

28. Plaintiff then filed the instant action asserting that she had an easement over that driveway by estoppel and by implication;
at trial, only the easement by implication was pursued.
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29. No residence has been built on Defendant’s parcel and Defendant has indicated he has no present intention of building one,
since he purchased the parcel for the purpose of using the three garage bays.

30. The alternate driveway Defendant claims could be built solely on Plaintiff ’s property requires re-grading of the slope
down to and over the property line, removal of an existing sidewalk built by Mr. Arch, Sr., to provide a short walkway to the
bay on Plaintiff ’s parcel, removal of the external portion of Plaintiff ’s central air conditioning system, and possible removal
and relocation of a municipal fire hydrant.

31. There had also been some mention in Defendant’s trial brief that Plaintiff didn’t need her bay of the garage to park her motor
vehicles because she already has an integral garage attached to her house.

32. That integral garage fronts on the street and its driveway does not provide any access to the rear of her parcel where the garage
at issue is located. See Stipulated Ex. I, a photo which also shows two vehicles parked in front of that integral garage.

Conclusions of Law
Almost all the above findings are based on stipulated facts. As indicated at the beginning of this Decision, the only material

dispute is whether or not the garage was built before or after the transfer by Mr. Arch, Sr. to his son in April 1985. Both parties
have cited several cases in support of their respective positions. A review of those cases reveals that that Plaintiff has an easement
by implication over the portion of Defendant’s land now at issue.
The cited case from the Pennsylvania Supreme Court, Bucciarelli v. DeLisa, 547 Pa. 431, 691 A. 2nd 446 (1997) is still good law

and is very much on-point here. In Bucciarelli, the Supreme Court reaffirmed its prior holding in Burns Manufacturing v. Boehm,
467 Pa. 307, 356 A.2nd 763 (1976), and, under facts very similar to those here, held that an easement by implication existed:

It has long been held in this Commonwealth that although the language of a granting clause does not contain an express
reservation of an easement in favor of the grantor, such an interest may be reserved by implication, and this is so notwith-
standing that the easement is not essential for the beneficial use of the property. The circumstances which will give rise
to an impliedly reserved easement have been concisely put by Chief Justice Horace Stern speaking for the Court in Tosh
v. Witts, supra:

‘(W)here an owner of land subjects part of it to an open, visible, permanent and continuous servitude or easement in
favor of another part and then aliens either, the purchaser takes subject to the burden or the benefit as the case may
be, and this irrespective of whether or not the easement constituted a necessary right of way.’ Tosh v. Witts, supra, 381
Pa. at 258, 113 A.2d at 228.

Burns Mfg. Co. v. Boehm, 467 Pa. 307, 313, 314, 356 A.2d 763, 767 (1976).

Here, Mr. Arch, Sr., the common grantor, by building his garage and driveway on both parcels, “subject[ed] part of it [Defendant’s
parcel] to an open, visible, permanent and continuous servitude or easement in favor of another part [Plaintiff ’s parcel] and
then [granted one parcel to his son.]” As a result the son took the parcel “subject to the burden or benefit as the case may be,
... irrespective of whether or not the easement constituted a necessary right of way.” (Ibid. Emphasis added.)
Although supposedly disputed, the evidence on this point is uncontroverted. Plaintiff has adduced sufficient and highly credible

evidence to support her position that the garage was built before the transfer. Defendant has adduced no evidence to suggest the
garage was built after the transfer. Plaintiff has clearly prevailed on her theory of easement by implication.
As to necessity, we address that briefly only because Defendant has asserted that it is an element of both of Plaintiff ’s theories.

Plaintiff points out that the element here is not necessity but rather what is equitable in the circumstances. We conclude that
equity requires the recognition of the easement: in addition to the elements of easement by implication described above, there
is no reasonable access to Plaintiff ’s bay of the four-bay garage by a separate new driveway solely on Plaintiff ’s property. The
alternate driveway proposed by Defendant is impractical if not impossible.
Lastly, Defendant contends that if we conclude, as we have, that Plaintiff does have an easement, he should be entitled to money

damages for the loss of value to his parcel. This is a highly novel request, to say the least. It was not even pled by Defendant. There
is no basis in law or equity for this claim: Defendant never had the right to bar Plaintiff from using the open and obvious easement,
so there is no logic to his position that he is nevertheless entitled to compensation.
In accordance with the Rules of Court cited above, there is no separate verdict slip filed. This Decision constitutes the award

of the Court.

Sippel Development Co., Inc. v. Charter Homes at Hastings, Inc.
Venue—Mechanics Lien Complaint—Lien Bonded Off—Contractual Venue

Court transferred venue of Mechanic Lien Complaint to County of Venue in Contract as the parties agreed on exclusive forum
and venue for disputes (not County where the property subject of the Mechanics Lien was located), notwithstanding the case
commenced by the filing of a Mechanics Lien on property in Allegheny County, which had been bonded off.

No. GD 18-6501. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 10, 2018.

OPINION
The subject of this opinion is the propriety of transferring this proceeding to the Court of Common Pleas of Lancaster County,

Pennsylvania. The background of the parties’ dispute must be described for a better understanding of why this case was trans-
ferred to Lancaster County.
Defendant Charter Homes at Hastings, Inc. (“Charter Homes”), which has its principal place of business in Lancaster,

Pennsylvania, acquired eighty-one acres of land in South Fayette Township, Allegheny County. Charter Homes planned to construct
buildings with over one hundred residential units and fifty thousand square feet of commercial space on the land. On June 6, 2017



page 120 volume 167  no.  10

Charter Homes entered into a written contract with Plaintiff Sippel Development Co. (“Sippel”) for excavation and site work
during phase one of the development. In the June 6, 2017 contract Charter Homes promised to pay Sippel approximately
$4 million to perform specified excavation, storm sewer, sanitary sewer, water line and road paving work.
Sippel began performing the work, but Charter Homes terminated the contract on November 20, 2017. At that time, Charter

Homes had paid Sippel approximately $1 million. Charter Homes and Sippel then entered into another written contract on
December 8, 2017. For approximately $2.5 million, Sippel agreed “to complete the remaining excavation and site work and to
correct all work that, in Charter’s judgment, does not conform to the requirements of either the Contract Documents or to the
satisfaction of Charter.” Sippel again performed the site work but had not completed it when Charter Homes terminated the
second contract on May 11, 2018.
From May 23, 2018 to May 30, 2018 Sippel filed one hundred thirteen mechanics’ lien claims against Charter Homes’ South

Fayette Township real estate. The claims in the total amount of $2,439,035.20 were later consolidated under docket number GD 18-
006501. On June 8, 2018 Charter Homes and RLI Insurance Company posted a bond for payment to Sippel of nearly $5 million.
This resulted in the discharge of the mechanics liens, with the bond serving as the substitute security for payment of Sippel’s
claims that Charter Homes owed it $2,439.035.20.1

Sippel filed a complaint to obtain judgment on mechanics’ lien claims on July 11, 2018. Charter Homes filed a complaint for
breach of contract against Sippel at docket number 18-06032 in the Court of Common Pleas of Lancaster County on July 25, 2018.
Charter Homes then filed preliminary objections or motion to transfer venue of this Allegheny County proceeding to Lancaster
County. Charter Homes based its change of venue request on a provision in the parties’ December 8, 2017 contract which specifies
that Lancaster County “shall be the exclusive forum and venue for all litigation….” Agreeing with Charter Homes, on September
17, 2018 I transferred this proceeding to Lancaster County. Sippel appealed to the Superior Court of Pennsylvania from this order
transferring venue to Lancaster County. As required by Pennsylvania Rule of Appellate Procedure number 1925(a), the balance of
this opinion will address the errors that Sippel alleges I made.
In paragraph 1 of the concise statement of matters complained of on appeal (“concise statement”), Sippel contends I “erred in

finding Allegheny County is an improper venue for Sippel to file its Complaint to Obtain Judgment on mechanics’ lien….” Sippel
premises this argument on the requirement in Pennsylvania Rule of Civil Procedure number 1652 that an action to obtain
judgment on a mechanics’ lien “shall be commenced in and only in the county” in which the mechanics’ lien has been filed.
However, my September 17, 2018 order transferring case to Lancaster County does not include a finding that Sippel improperly
filed the complaint in Allegheny County. Once commenced in the county in which the mechanics’ lien has been filed, Rule 1652
does not prohibit the balance of the litigation from being transferred to another county. See Consol Pennsylvania Coal Company,
LLC v. Forge Group North America, LLC, No. GD 13-017352, 2014 Pa. Dist. & Cnty. Dec. LEXIS 12406 (Ct. Com. Pl. Allegheny Cnty.
Feb. 5, 2014) (Wettick, J). Since I did not find Allegheny County is an improper venue for filing Sippel’s complaint and Rule 1652
contains no language preventing transfer thereafter, my ruling transferring the case to Lancaster County was correct.
My September 17, 2018 order was not intended as a determination that venue in Allegheny County was improper for the filing

of Sippel’s complaint. However, because the order sustained Charter Homes’ preliminary objections to venue, it possibly may be
construed that way. See Pennsylvania Rule of Civil Procedure no. 1006(e)(“improper venue shall be raised by preliminary objec-
tion….”) A determination that venue in Allegheny is improper still would not be an erroneous ruling because venue in Allegheny
County violates the forum selection clause in the parties’ December 8, 2017 contract. Indeed, “a forum selection clause in a
commercial contract between business entities is presumptively valid….” Patriot Commercial Leasing Co., Inc. v. Kremer
Restaurant Enterprises, LLC, 915 A.2d 647, 651 (Pa. Super. 2006). The Superior Court, therefore, approved the enforcement of a
forum selection clause via a trial court sustaining preliminary objections to venue in Autochoice Unlimited, Inc. v. Avanguard Auto
Finance, Inc. (9A.3d 1207 (2010)). This is identical to my order that sustained Charter Homes’ preliminary objections based on
the forum selection clause in the parties’ December 8, 2017 contract. Accordingly, my September 17, 2018 order that enforced
the contractual forum selection by sustaining preliminary objections2 was appropriate.
Sippel next contends my order transferring the mechanics’ lien proceeding to Lancaster County is erroneous because

“Lancaster County is not an appropriate venue for filing a complaint to obtain judgment upon mechanics’ lien claims against real
property located entirely within Allegheny County.” Concise Statement, ¶ no. 2. Sippel is correct that the complaint for judgment
on mechanics’ lien claims had to be filed in Allegheny County (see Pennsylvania Rule of Civil Procedure number 1652), but after
filing of the complaint there is no rule or other authority that prohibits transfer of the proceeding to another county. See Consol
Pennsylvania Coal Company, LLC, supra. Sippel, by signing the December 8, 2017 contract, agreed all litigation would be in
Lancaster County, and Sippel “should be bound by [its] agreement.” Central Contracting Co. v. C.E. Youngdahl & Co., 418 Pa. 122,
209 A.2d 810, 816 (1965). Therefore, I correctly transferred this proceeding to Lancaster County after the complaint for judgment
on mechanics’ lien claim had been filed in Allegheny County.
Sippel’s final contention is that I erroneously determined “Lancaster County has jurisdiction to adjudicate mechanics’ lien

claims related to real property located entirely within Allegheny County.” Concise Statement, ¶ no. 3. The premise of this
argument, that this proceeding involves real property in Allegheny County, ignores the undisputed fact that the mechanics’ lien
claims against the South Fayette Township, Allegheny County real estate were discharged when the bond of nearly five million
dollars was posted on June 8, 2018. See 49 P.S. §1510(d). The bond is a document “situated within this Commonwealth…” which
subjects it “to the jurisdiction of the tribunals of this Commonwealth.” 42 Pa. C.S.A. §5304. In addition, Lancaster County also has
jurisdiction because Charter Homes, the debtor on the bond, is located in Lancaster County. Hence, I correctly determined that
Lancaster County has jurisdiction over this proceeding.

BY THE COURT:
/s/Hertzberg, J.

1 See 49 P.S. §1510(d)
2 While my September 17, 2018 order states that Charter Homes’ preliminary objections are sustained, the title of the filing that
prompted the order was “Preliminary Objections Raising Question of Venue or, in the Alternative, Motion to Transfer Venue.”
Hence, the alternative basis for the order is forum non conveniens under Pennsylvania Rule of Civil Procedure number 1006(d).
See Zappala v. Brandolini Proprty Management, Inc., 589 Pa. 516, 909 A.2d 1272 (2006) for an explanation of the three distinct
bases to challenge the forum under Rule 1006: improper venue by preliminary objection, forum non conveniens and inability to
hold a fair and impartial trial.
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Defendant probation officer committed direct criminal contempt when talking on his cell phone in the courtroom, obstructing court business.
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Commonwealth of Pennsylvania v.
Rayshawn Edwards

Criminal Appeal—Homicide—PCRA—Ineffective Assistance of Counsel—Failure to Call a Witness—
After Discovered Evidence—Boilerplate

A PCRA petitioner’s boilerplate claims of ineffective assistance and after-discovered evidence preserve no issues
for appellate review.

No. CC 201108553. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—November 20, 2018.

OPINION
This case stems from the petitioner’s convictions, after a non-jury trial on March 19 through March 22, 2012, of Third Degree

Murder and Aggravated Assault. This Court imposed a term of imprisonment of not less than 15 years nor more than 30 years
relative to the conviction of Third Degree Murder of victim, Christopher Jones. The petitioner received a consecutive term of
not less than 5 years nor more than 10 years relative to the conviction of Aggravated Assault of victim, Christina Mathews. The
petitioner’s judgment of sentence was affirmed on July 29, 2014 by the Superior Court at No 1036 WDA 2012. A petition for
allowance of appeal was denied on March 23, 2016 at 469 WAL 2015.

The underlying facts of this case, which were set forth in this Court’s original opinion on direct appeal, were as follows:

At approximately 9:29 p.m. on June 19, 2011, Pittsburgh Police Detective Clifford Pugh and officers from the Zone 1 head-
quarters of the City of Pittsburgh Bureau of Police were dispatched to the 1700 bock of Belleau Drive in the North Side
area of the City of Pittsburgh. The crime scene spanned the front area of two adjacent apartment buildings; one at 1717
Belleau Drive, the other at 1711 Belleau Drive. These two buildings are among several more similar buildings which form
part of a public housing complex. Detective Pugh and the other officers secured the scene. Numerous 9 millimeter Luger
shell casings were strewn about near the front of the building at 1711 Belleau Drive. Two people had been shot. A female,
Christina Mathews, had been shot in the hip and was still on scene when Detective Pugh arrived there. She was being
placed into an EMS unit. A young man, Christopher Jones, had been shot and was transported to the hospital. Mr. Jones
died at the hospital. He had been found on the sidewalk area just in front of 1717 Belleau Drive, directly adjacent to
the street.

Ravin Luster testified that she was the fiancé of Mr. Jones. She testified that Mr. Jones sometimes stayed with her
at her apartment at 1717 Belleau Drive. On the day of the shooting, she and Mr. Jones were hosting a Father’s Day cook-
out in the front yard area of the apartment. The evidence at trial established that, just before the shooting, there were
many people, including young children, playing in the area. Neighbors were also outside, sitting on the front porches.
Mr. Jones was standing on the sidewalk speaking on a cell phone with his father, wishing him a happy Father’s Day.
While Mr. Jones was speaking with his father, Ms. Luster heard six to eight gunshots. As the shots were being fired, she
observed Mr. Jones fall to the ground. She went to him, saw him bleeding and began to perform CPR on him. Soon a
police officer and EMS arrived on scene and began rendering aid to him. He was transported to the hospital. She did not
see the shooter.

Dr. Todd Luckasevic testified in this case. He testified that the victim, Mr. Jones, suffered a gunshot wound to his left
upper abdomen and this gunshot wound caused his death. Testimony at trial established that the cause of death was the
gunshot wound to his abdomen and the manner of death was determined to be homicide.

Claire Coleman testified that at the time of the shooting, she was sitting on a bench outside of 1711 Belleau Drive
speaking with Christina Mathews and “getting drunk.” Ms. Mathews was seated on another bench located within a few
feet of Ms. Coleman’s bench. Tonya Jackson was also sitting on the bench next to Ms. Mathews. Ms. Jackson’s child was
in a baby buggy next to Ms. Jackson. Ms. Coleman observed the cookout festivities and the various people and children
in the area. Ms. Coleman testified that, “When the first shot went off, I happened to look. I couldn’t believe that someone
was standing there shooting. There wasn’t nothing but kids and females outside sitting there with their babies.” Then she
fell to the ground. She heard four to five more gunshots and ran to safety behind a dumpster. As Ms. Coleman hid behind
the dumpster, the shooter ran past her. Ms. Coleman testified that the shooter “looked like Rayshawn.”

Ms. Coleman had known Rayshawn Edwards, the petitioner, since he was a little child. According to Ms. Coleman,
the shooter was dressed in a dark hoody and was wearing dark, baggy clothes. She thought his clothing may have been
dark blue. While on the witness stand, she testified that she could not see the shooter’s face because it was partially
covered by the hood of the hoodie. She testified that she believed the shooter was a young, dark-skinned male with a
stocky build. She explained that the shooter was about the same height as the petitioner. She saw what she believed to
be a black revolver in the shooter’s hand. After the shooter ran past Ms. Coleman he ran to steps that lead down to
Sandusky Court. Sandusky Court is also part of the same public housing complex as are the apartment buildings on
Belleau Drive.

Ms. Coleman testified that she saw the petitioner earlier in the day wearing baggy clothes. She testified that while
she was behind the dumpster, the shooter got very close to her and ran past her still shooting. The shooter walked with a
limp. She testified that the shooter looked like the petitioner but she did not identify the petitioner as the shooter. She also
knew the petitioner to walk with a limp. At trial, she testified that she could barely see the shooter’s face but she did notice
the shooter had “plats” or “braids” in his hair. She testified that the petitioner had a similar hairstyle. Although Ms.
Coleman did not specifically identify the petitioner as the shooter, she did acknowledge that she selected the petitioner
out of a photo array and admitted that she placed a notation on the photograph that the petitioner was the person that shot
Mr. Jones and Ms. Mathews.

The Commonwealth presented evidence that Ms. Coleman had identified the petitioner as the shooter shortly
after the shooting. Specifically, at trial, the Commonwealth presented testimony of police witnesses who testified that
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Ms. Coleman positively identified the petitioner as the shooter in this case during interviews conducted after the shoot-
ing. The Commonwealth also presented a tape recording of a police interview with Ms. Coleman during which Ms.
Coleman identified the petitioner as the shooter in this case. As more specifically set forth below, Ms. Coleman also told
Christina Mathews that the petitioner was the shooter. It was clear that Ms. Coleman had reason to be concerned about
identifying the petitioner at trial. Detective Cynthia Williams testified that after the petitioner was arrested, Ms. Coleman
telephoned Detective Williams to tell her she was threatened not to testify against the petitioner. The detectives then
attempted to have Ms. Coleman placed in the witness protection program. This Court believed that Ms. Coleman’s
reluctance to identify the petitioner as the shooter during trial resulted from her belief that she could face retribution
for identifying him at trial.

Christina Mathews, one of the victims, testified that just before the shooting, she was sitting outside of her apartment
at 1711 Belleau Drive with Claire Coleman and Tonya Jackson. Contrary to Ms. Coleman’s trial testimony, Ms. Mathews
testified that Ms. Coleman was sober at the time of the shooting. Ms. Matthews heard the first gunshot that day and she
tried to get to the door of the apartment building but she fell to the ground and ended up on the side of the building. She
saw the shooter, who was wearing black pants and a black hoodie. She could not, however, see his face and she could not
identify him. She testified that the shooter was a dark-skinned black male weighing about 230 to 240 pounds. She recalls
hearing about five or six gunshots. As she was lying on the ground, she realized she was shot in her hip. Ms. Coleman
came over her to comfort her. She told Ms. Coleman that she’d been shot and Ms. Coleman immediately told her that it
was the petitioner who shot her. Ms. Coleman accompanied her in the ambulance and she kept telling Ms. Mathews on
the way to the hospital that it was the petitioner. Ms. Coleman explained that she knew him and she told him that he had
better get out of there as he fled the scene.

At the hospital, Ms. Mathews learned that her hip had been shattered. Doctors initially attempted to repair and
reconstruct the hip by placing a steel rod in it. However, Ms. Mathews sustained multiple infections in her hip. She ulti-
mately underwent hip replacement surgery. Ms. Mathews testified that after the petitioner was arrested in this case,
Claire Coleman told her that someone offered her money not to testify against the petitioner.

Tyne Anderson testified that she was standing in front of 1700 Belleau Drive at the time of the shooting. She observed
the shooter wearing all black and shooting his gun in the direction of Mr. Jones and Ms. Mathews. She saw him flee the
scene. She could not identify him.

Tonya Jackson testified that she was with Ms. Mathews and Ms. Coleman at the time of the shooting. When the shoot-
ing started, she grabbed her young son and protected him. She testified that the shooter was wearing all black and walked
with a limp. She could not identify the shooter. Other trial witnesses testified similarly, describing the clothing of the
shooter. However, none of them could identify the shooter.

Detective Pugh testified that the petitioner is approximately 6’1” tall and weighed approximately 200 pounds at the
time of the arrest. He walked with a limp.

The petitioner called witnesses on his behalf. Juanita Curtis testified that the petitioner is her grandson and that he
came to her house in McKeesport, Pennsylvania at approximately 3:30 p.m. and left there at 5:30 p.m. on the day of the
shooting. On that day, he was wearing a white t-shirt, tan knee pants and white tennis shoes. According to Ms. Curtis, the
petitioner left her house with his girlfriend.

Ernest Hardman testified that he saw the petitioner playing basketball at approximately 9:00 p.m. on the day of the
shooting on Sandusky Court. He testified that he heard the gunshots in this case and that the petitioner was playing
basketball at the time and the petitioner ran into a building. Mr. Hardman testified that he decided to come forward with
his information about the petitioner’s whereabouts on the day of the shooting after speaking with petitioner’s girlfriend
approximately one month before the trial.

Fachon Frank, a friend of the petitioner, testified that she was with the petitioner at 9:30 p.m. on the night of the
shooting. They were sitting around a table at 1614 Sandusky Court with a group of friends when they heard gunshots on
Belleau Drive. She testified that the petitioner wore a white t-shirt, grey tennis shoes and khaki shorts that day. She saw
him shoot basketball during the day and she testified that the petitioner was on Sandusky Court the entire day, from morn-
ing to evening. Ms. Frank spoke to the petitioner’s girlfriend approximately two to three weeks before the trial before
telling anyone else about her observations of the petitioner on the day of the shooting.

Jayeda Brown and Warren Brown testified that they saw the petitioner on Sandusky Court at the time of the shoot-
ing, playing basketball. Jayeda Brown went to police headquarters on June 30, 2011 to speak to detectives about the peti-
tioner’s playing basketball on Sandusky Court at the time of the shooting. Before Jayeda Brown went to the police, she
spoke with the petitioner’s girlfriend. Warren Brown gave a statement to the police about the petitioner’s whereabouts on
the day of the shooting on July 11, 2011. Before doing so, Warren Brown spoke with the petitioner’s girlfriend.

The Commonwealth then presented rebuttal testimony from Detective Vonzale Booze, who interviewed the petitioner
after he was arrested. Detective Booze testified that the petitioner provided two different stories concerning his where-
abouts at the time of the shooting. The petitioner first told Detective Booze that he was standing in the turnaround at
Sandusky Court when he heard gunshots. He then went to his girlfriend’s house to get a drink of water. At the time, his
girlfriend was cooking steaks and potatoes. He told Detective Booze that he stayed at his girlfriend’s house for a while
then went outside to play basketball. The petitioner was specifically asked if there were any witnesses who could support
his version of events concerning his presence at the basketball court. The petitioner responded that he could not identify
any such witnesses. Detective Booze then advised the petitioner that he was under arrest.

After the petitioner was placed under arrest, he advised Detective Booze that he remembered some different facts.
The petitioner provided another version of the events on the day of the shooting. The petitioner told Detective Booze that
he had been at his cousin, Shannon’s, house at the time of the shooting. Her house was located on Sandusky Court. He
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told the detective that he was standing on Shannon’s front porch when he heard the gunshots. The detective also indicat-
ed that Shannon’s front porch is a “totally different location” than the turnaround on Sandusky Court.

Petitioner exhausted his direct appeal rights. On May 18, 2017, Petitioner filed a counseled Petition for Post-Conviction Relief
and Petition for Leave to Amend seeking relief pursuant to the Post Conviction Relief Act. (hereinafter referred to as “PCRA”), See
42 Pa.C.S. § 9541, et seq . The claims alleged in the PCRA petition were very general and simply alleged that, “Petitioner intends to
raise claims of ineffective assistance of counsel and potentially after discovered evidence that have not been previously litigated.”
Upon receiving the PCRA petition, this Court granted Petitioner his requested extension of time, until August 18, 2017, to file an
amended PCRA petition. Petitioner’s counsel did not file an amended PCRA petition by that date and this Court then, on November
27, 2017, issued a Notice of Intention to Dismiss the PCRA petition for the failure to file an amended PCRA petition and because
Petitioner failed to request a further extension of time to file an amended PCRA petition. After receiving the Notice of Intention to
Dismiss, Petitioner’s counsel filed a Petition for Extension of Time Nunc Pro Tunc on November 30, 2018, requesting an additional
180 days to file the amended PCRA petition, claiming he was attempting to locate and interview witnesses to support Petitioner’s
claims. On that same date, this Court denied that extension request because the allegations in the request did not justify an exten-
sion of time. Petitioner’s counsel then filed Petitioner’s Response to Notice of Intent to Dismiss and an Amended PCRA Petition
on December 5, 2017. On December 20, 2017, the Court denied the PCRA petition. Instead of filing a Notice of Appeal within the
prescribed time period, Petitioner filed a Petition for Reinstatement of Appellate Rights on March 8, 2018. This Court originally
denied that request but after Petitioner’s counsel filed a motion seeking reconsideration and the Commonwealth noted it did not
object to Petitioner’s appellate rights being reinstated, this Court, on March 26, 2018, authorized the reinstatement of Petitioner’s
appellate rights. Petitioner then filed a Notice of Appeal consistent with the time period authorized by this Court. He filed a Concise
Statement of Matters Complained of on Appeal Pursuant to PA.R.A.P. 1925(b), claiming this Court erroneously denied his PCRA
petition because trial counsel failed to call a witness at trial and that there existed after-discovered evidence in this matter that
warranted a new trial.

Generally, a petition for PCRA relief, including a second or subsequent petition, must be filed within one year of the date the
judgment is final. Commonwealth v. Grafton, 928 A.2d 1112, 1113 (Pa.Super. 2007); Commonwealth. v. Alcorn, 703 A.2d 1054 (Pa.
Super. 1997). The PCRA’s time restrictions are jurisdictional in nature and if a PCRA petition is untimely, neither the appellate
court nor the trial court has jurisdiction over the petition. Without jurisdiction, the courts are without legal authority to address
the substantive claims contained in the petition. Commonwealth v. Derrickson, 923 A.2d 466 (Pa.Super. 2007). Title 42 Pa.C.S.A.
§ 9543 states, in pertinent part,

(a) General rule. --To be eligible for relief under this subchapter, the petitioner must plead and prove by a prepon-
derance of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief
is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

*   *   *

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

(b) Exception. --Even if the petitioner has met the requirements of subsection (a), the petition shall be dismissed if it
appears at any time that, because of delay in filing the petition, the Commonwealth has been prejudiced either in its
ability to respond to the petition or in its ability to re-try the petitioner. A petition may be dismissed due to delay in
the filing by the petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the
petitioner shows that the petition is based on grounds of which the petitioner could not have discovered by the
exercise of reasonable diligence before the delay became prejudicial to the Commonwealth.

With respect to timeliness requirements, Title 42 Pa.C.S. § 9545(b) states:

(b) Time for filing petition. —
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(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presenta-
tion of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United
States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

Petitioner was sentenced on June 12, 2012. His direct appeal was rejected by the Superior Court on July 29, 2014 and the
Pennsylvania Supreme Court denied allocatur on March 23, 2016. Therefore, Petitioner’s judgment became final on July 19, 2017,
which was 90 days after he could have sought a writ of certiorari with the United States Supreme Court. See 42 Pa.C.S.A.
§9545(b)(3); U.S.Sup.Ct.R. 13. Petitioner originally filed his PCRA petition on May 18, 2017 and, therefore, the original PCRA
appears to be facially timely.

Petitioner, however, sought to file an amended PCRA petition. Petitioner was ordered by this Court to file an amended PCRA
petition by August 18, 2017. He did not do so. Though Petitioner did file an amended PCRA petition, this Court viewed that filing
as a nullity because it was filed after the date it was due in this case and after the time the Court had issued its notice of intention
to dismiss the PCRA petition. This Court was then left to review the timely filed original PCRA petition. The original PCRA
petition contained only general allegations that “Petitioner intends to raise claims of ineffective assistance of counsel and
potentially after discovered evidence that have not been previously litigated.” The claims were developed no further. The law
governing this matter is clear. Counsel is presumed to have provided effective representation unless a PCRA petitioner pleads and
proves that: (1) the underlying claim is of arguable merit; (2) counsel had no reasonable basis for his or her conduct; and (3) the
petitioner was prejudiced by counsel's action or omission. Commonwealth v. Perry, 959 A.2d 932, 936 (Pa.Super.2008). During
PCRA proceedings, the petitioner bears the burden of proving all elements of ineffective assistance, including prejudice.
Commonwealth v. Spotz, 870 A.2d 822, 834 (Pa.2005). Further, a PCRA petitioner must exhibit some effort to develop his ineffec-
tiveness claim and may not rely on boilerplate allegations of ineffectiveness. Vague, generalized, undeveloped claims are not
reviewable. See Commonwealth v. Jones, 572 Pa. 343, 366, 815 A.2d 598, 612 (2002)(mere boilerplate allegations are inadequate to
meet the affirmative burden to rebut the presumption that lawyers are competent and effective). Accordingly, the claims raised by
Petitioner in the original PCRA petition were not reviewable.

Based on the foregoing, the order denying Petitioner’s PCRA petition should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: November 20, 2018

Commonwealth of Pennsylvania v.
Antwon Brooks

Criminal Appeal—Probation Violation—Possession/PWID—Guilty Plea—Sentencing (Discretionary Aspects)

The defendant, who had previously served multiple short term sentences in the county jail on this drug case, was sentenced
to a state prison term of 2 to 5 years after his probation was revoked.

No. CC 201413778, 201413083. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—November 15, 2018.

OPINION
This is a timely appeal from this Court’s sentence of imprisonment of not less than 24 months nor more than 60 months as

a result of the defendant’s revocation of probation. For the following reasons, the judgment of this Court should be affirmed.
On April 27, 2015, the defendant was sentenced at each of the above cases to two concurrent terms of imprisonment of not less

than eight months nor more than 16 months followed by four years of probation. At each case, the defendant pled guilty to one
count of possession with intent to deliver heroin. After serving his county jail sentences and while on probation for those convic-
tions, Defendant’s probation was revoked on both cases due to another drug conviction on April 13, 2016. He was sentenced to
concurrent terms of imprisonment of four months and 21 days (the balance remaining on the county jail sentence after he was
paroled), followed by an additional term of four years of probation. Relevant to this case, on April 4, 2018, the defendant pled guilty
at CC No. 201714827 to another felony drug charge of possession with intent to deliver marijuana. He was sentenced at that case
to a period of probation of 24 months. The conviction on that case (CC No. 201714827) violated defendant’s probation in these cases.

The defendant claims that the sentence imposed in this case was excessive based on the totality of the circumstances, as argued
during the revocation hearing. He further claims that this Court erred in denying his motion to modify his sentence. These claims
are without merit.

A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed
on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest



may 24 ,  2019 page 125

unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).

In the particular context of a sentence imposed for a probation violation, a term of total confinement is available if any of the
following conditions exist: (1) the defendant is convicted of another crime; or (2) his conduct indicates that it is likely that he will
commit another offense; or (3) such a sentence is essential to vindicate the court's authority. Commonwealth v. McAfee, 849 A.2d
at 275; 42 Pa.C.S.A. § 9771(c).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the
character of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal
characteristics, and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence
investigative report, it will be presumed that he or she was aware of the relevant information regarding the
defendant’s character and weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover,
“the sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).

The record in this case supports the sentence imposed by this Court. This Court reviewed the presentence report. The defen-
dant has a history of prior convictions stemming back to 2010. He received numerous probationary sentences in his past (2010,
2012, 2013 and 2015). These prior probationary sentences were no deterrent to the defendant. His criminal conduct continued to
escalate until he developed into a felony drug dealer.

Additionally, the instant revocation proceeding was not the first time the defendant had violated the original probationary term
in this case. As set forth at the revocation hearing, after his probation was revoked in 2016, the defendant was referred to the
Community Resource Center at Mon Valley for treatment. The defendant missed several appointments at the facility and he failed
to report for urinalysis testing on numerous occasions. On September 6, 2016, the defendant was arrested and charged with
criminal trespass. The charges were resolved as defiant trespass, a summary offense. However, after this arrest, the defendant
failed to maintain contact with his probation officer. This Court issued a warrant and the defendant was detained on May 1, 2017.
The detainer was lifted on May 17, 2017. He was again referred to the Community Resource Center for urinalysis testing. The
defendant failed to report for that testing. He was arrested shortly thereafter on the charges filed at CC No. 201714827. This Court
again detained defendant and the revocation hearing in this case occurred.

It is clear from the record that this Court provided the defendant with multiple opportunities to remain on probation. However,
the defendant has persistently continued to ignore the conditions of probation. He also continues to violate the law by dealing
drugs. The Court was of the view that defendant was provided with ample opportunities to conform his conduct to the dictates
of the law but repeatedly chooses not to do so. The defendant has been making conscious decisions to engage in criminal drug
activity rather seize the opportunities that have been provided to him to rehabilitate himself. This Court believed that the
defendant continually demonstrates, through his drug-dealing, that he is a danger to the community. This Court now believes
that any rehabilitation and treatment should occur while the defendant is incarcerated. In sum, this Court imposed the sentence
it did because of the defendant’s persistent drug-dealing despite having had his probation previously revoked. The defendant’s
criminal conduct makes clear that the prior county sentences failed to put him on the path to rehabilitation. The need to
protect society from the defendant’s behavior and his need for regimented treatment in a state prison facility warranted the
sentence imposed in this case.

For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: November 15, 2018

Commonwealth of Pennsylvania v.
Earl Hawkins

Criminal Appeal—PCRA—Homicide—Ineffective Assistance of Counsel—Sentencing (Legality)—Transferred Intent

PCRA petitioner, who was 17 when crimes were committed, is sentenced to 30 years to life for second degree murder conviction.

No. CC 11151-2009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—November 9, 2018.

OPINION
This is an appeal from a denial of a petition filed pursuant to the Post-Conviction Relief Act (“PCRA”). After a jury trial, the

petitioner was found guilty of second degree murder, aggravated assault, robbery, firearms not to be carried without a license
and conspiracy. In addition, this Court, sitting non-jury, found the petitioner guilty of being a person not to possess a firearm. At
the time of the commission of the offenses, the petitioner was 17 years old. Petitioner was originally sentenced on June 28, 2011
to a mandatory term of life imprisonment relative to the second degree murder conviction. He was originally sentenced to a term
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of imprisonment of not less than 72 months nor more than 144 months relative to the aggravated assault conviction. This
Court originally imposed consecutive terms of imprisonment of not less than 72 months nor more than 144 months relative
to the robbery conviction, of not less than 60 months nor more than 120 months relative to the conspiracy conviction and of
not less than 30 months nor more than 60 months relative to the firearms conviction. Petitioner took a direct appeal from his
sentence.

After the petitioner’s sentencing, the United States Supreme Court decided Miller v. Alabama, 567 U.S. 460 (2012), ruling that
juvenile defendants are ineligible for a mandatory term of life imprisonment. At 1448 WDA 2012, the Superior Court remanded
this case for resentencing. In doing so, the Superior Court made reference to the newly promulgated sentencing scheme codified
at 18 Pa.C.S.A. §1102.1 This Court then resentenced Petitioner to a term of imprisonment of not less than 30 years nor more than
life at the second-degree murder conviction. The petitioner was resentenced to a term of imprisonment of not less than 1 year nor
more than 2 years relative to the aggravated assault conviction. This Court imposed consecutive terms of imprisonment of not less
than 1 year nor more than 2 years relative to the robbery conviction, of not less than 1 year nor more than 2 years relative to the
conspiracy conviction and of not less than 1 year nor more than 2 years relative to the firearms conviction. The aggregate sentence
imposed on the petitioner was a term of imprisonment of not less than 34 years nor more than life. The Superior Court affirmed
this sentence at 1668 WDA 2014.

Petitioner filed a pro se PCRA petition on January 19, 2016. Counsel was appointed to represent Petitioner on February 10, 2016.
Counsel subsequently filed a Turner/Finley letter and was granted permission to withdraw his appearance. Petitioner continued
to prosecute his PCRA petition and received permission to amend his PCRA petition. This Court ultimately denied the PCRA
petition and this appeal followed.

The underlying facts relevant to this appeal were set forth previously in this Court’s prior opinions and in the previous Superior
Court opinions filed relative to the original direct appeals. They will not be recited herein.

Title 42 Pa.C.S.A. § 9543 states, in pertinent part,

(a) General rule. --To be eligible for relief under this subchapter, the petitioner must plead and prove by a prepon-
derance of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief
is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

*    *    *

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious
appealable issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

(b) Exception. --Even if the petitioner has met the requirements of subsection (a), the petition shall be dismissed if
it appears at any time that, because of delay in filing the petition, the Commonwealth has been prejudiced either in
its ability to respond to the petition or in its ability to re-try the petitioner. A petition may be dismissed due to delay
in the filing by the petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the peti-
tioner shows that the petition is based on grounds of which the petitioner could not have discovered by the exercise
of reasonable diligence before the delay became prejudicial to the Commonwealth.

Petitioner claims that he is entitled to relief for three reasons. First, Petitioner claims that the application of the doctrine of
“transferred intent” in his case was erroneous. Second, he claims that his sentence was illegal because the sentencing scheme
codified at 18 Pa.C.S.A. §1102.1 was not mandatory as to him because he was a juvenile convicted of second-degree murder prior
to the enactment of that sentencing scheme. Third, he claims that prior appellate counsel rendered ineffective assistance of
counsel for failing to challenge the illegal sentence.

Petitioner’s first claim that he is entitled to PCRA relief because the application of the doctrine of “transferred intent” is
erroneous as a matter of law. Initially, this Court is of the view that this issue may not be a proper topic for PCRA review. This
claim of error does not appear to qualify as one of the enumerated bases for PCRA review. See 42 Pa.C.S.A. § 9543(a)(2). Further,
Petitioner simply makes a bald assertion that the doctrine of “transferred intent” was inapplicable to his case and has not devel-
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oped a record as to why its applicability was erroneous. This Court has reviewed the trial record. The evidence in this case
demonstrated that the defendant, along with Jaimie Glozzer and James Owens, attempted to rob Brandon Sheetz. The defendant
and Sheetz struggled over the defendant’s gun. The defendant attempted to fire his gun at Sheetz’s head but instead the bullet
struck Owens, killing him. Based on these facts, the doctrine of “transferred intent” was applicable to this case. Moreover, though
not specifically complained of on appeal, to the extent that Petitioner claims that his trial counsel somehow rendered ineffective
assistance of counsel for failing to object to the application of the “transferred intent” doctrine, that claim is meritless because
counsel cannot be considered ineffective for failing to assert a meritless claim. Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super.
1991).

With respect to the challenge to the legality of his sentence, on remand, this Court imposed a sentence consistent with the
direction of the Superior Court. In its opinion on direct appeal at 1448 WDA 2012, the Superior Court specifically stated

[w]e also direct the lower court’s attention to the recently enacted sentencing scheme set forth by our legislature in
18 Pa.C.S.A. §1102.1 for guidance.

Relying on this guidance, this Court imposed the current sentence on Petitioner. At 1668 WDA 2014, the Superior Court affirmed
that sentence. There is nothing illegal about the sentence imposed by this Court as it complies with the Pennsylvania sentencing
scheme relating to juvenile offenders and it has been affirmed by the Superior Court.

Appellate counsel did not render ineffective assistance of counsel in this matter. It is well established that counsel is presumed
effective and the petitioner bears the burden of proving ineffectiveness. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664
(Pa. 2007). Under the federal constitution, to obtain relief on a claim of ineffective assistance of counsel, a petitioner must rebut
that presumption and demonstrate that counsel’s performance was deficient, and that such performance prejudiced him.
Strickland v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). As set forth in Commonwealth v. Dennis,
17 A.2d 297, 301 (Pa.Super. 2011),

[i]n our Commonwealth, we have rearticulated the Strickland Court’s performance and prejudice inquiry as a three-
prong test. Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis
existed for counsel’s action or inaction; and (3) counsel’s error caused prejudice such that there is a reasonable prob-
ability that the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa.
186, 786 A.2d 203, 213 (Pa. 2001).

The standard remains the same for claims under Pennsylvania and federal law. A claim of ineffectiveness will be denied if the
petitioner’s evidence fails to meet any of these prongs. Id. at 221-222. Moreover, the credibility determinations of a trial court
hearing a PCRA petition are binding on higher courts where the record supports such credibility assessments. Commonwealth v.
R. Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009).

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has
forgone, and which forms the basis for the assertion of ineffectiveness, is of arguable merit. Commonwealth v. Ingram, 404 Pa.
Super. 560, 591 A.2d 734 (Pa.Super. 1991). Because the sentence was not illegal, Petitioner’s prior counsel could not be ineffective
for failing to challenge it on appeal as counsel cannot be considered ineffective for failing to assert a meritless claim. Tanner,
supra.

Accordingly, the denial of the PCRA petition should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: November 9, 2018

In Re: Sheldon Arrington
Criminal Appeal—Sufficiency—Criminal Contempt—Cell Phone in the Courtroom

Defendant probation officer committed direct criminal contempt when talking on his cell phone in the courtroom,
obstructing court business.

MD No. 1985-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—November 29, 2018.

OPINION
This is a direct appeal wherein the defendant appeals his conviction for criminal contempt and the sentence of imprisonment

of not less than 5 days nor more than 10 days at the Allegheny County Jail.

Pennsylvania Rule of Criminal Procedure 112 provides, in pertinent part:

(A) The court or issuing authority shall:

(2) prohibit the transmission of communications by telephone, radio, television or advanced communication technology
from the hearing room or the courtroom or its environs during the progress of or in connection with any judicial
proceedings, whether or not the court is actually in session.

By order of this court, as set forth in In Re Resolution of the Judges of the Criminal Division Pursuant to PA.R.Crim.P. 112, as
of December 3, 2007, the use of electronic devices, including cell phones, is strictly prohibited within designated areas of the
Allegheny County Courthouse. That court order specifically advises that violations of the order could result in the filing of
criminal contempt proceedings. Public notice of this prohibition takes several forms. There are 72 signs displayed throughout the
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Allegheny County Courthouse warning that the use of cell phones is prohibited in the hallways of the third and fifth floors of the
courthouse. Several of those signs are free-standing signs placed in the hallways of the third and fifth floors. Similar warnings are
displayed on signs located next to or on the doors to each courtroom.

Defendant is an Allegheny County Juvenile Court Probation Officer. He has been employed in that capacity for nearly 19 years.
On April 23, 2018, the defendant was sitting in the front row of the general seating area within Courtroom 316, having received a
subpoena to appear as witness for the defense in the matter of Commonwealth of Pennsylvania v. Keith Redman, filed at CC No.
201713037. Counsel for the Commonwealth and counsel for Mr. Redman were seated at their respective tables. Court was called
to order and the deputy sheriff left the courtroom to escort Mr. Redman, who was incarcerated. Mr. Redman was located in the
holding area (commonly referred to as the bullpen) of the Allegheny County Courthouse. The Court’s usual tipstaff was out for the
day. A “floating” tipstaff was serving in his place.

The matter which was to be heard was Mr. Redman’s motion pursuant to Act 33, 42 Pa.C.S.A. §6301 et seq., to transfer his adult
criminal case to juvenile court. Mr. Redman’s adult criminal case was listed for a joint trial along with the case of the
Commonwealth vs. Ne-Trell Andrew Jeffries, filed at CC No. 201811468. The undersigned member of this court had been assigned
to preside over that joint trial. Coincidentally, this undersigned member of the court is also the designated Act 33 judge in the Court
of Common Pleas of Allegheny County, Criminal Division. Accordingly, only the Redman case was being heard on the relevant date.
If Mr. Redman’s motion were granted, his case would have been transferred to juvenile court and only Mr. Jeffries case would have
proceeded to trial in adult criminal court. If Mr. Redman’s motion were denied, Mr. Redman and Mr. Jeffries would have been tried
jointly in adult criminal court before this member of the court.

While waiting for Mr. Redman to be brought into the courtroom, the Court observed that the defendant appeared to be texting
on his cell phone.1 The Court asked the defendant to put his cell phone away. The defendant looked around the courtroom and then
told the court that, “there’s nothing going on in here” and that he had an “emergency.” The defendant continued to use his cell
phone.

Not having a deputy sheriff in the courtroom and having a tipstaff with which the court was not familiar,2 this court ordered the
defendant to leave the room. The defendant left the room and then left the courthouse building, thereby making himself unavail-
able to testify on Mr. Redman’s behalf.

After it was discovered that the defendant had left the courthouse building and, after Mr. Redman’s counsel tried, in vain,
to get in contact with the defendant, counsel for Mr. Redman indicated that she felt compelled to ask this member of the court
to recuse from Mr. Redman’s case, inasmuch as she believed that the defendant’s conduct might have bearing on his credi-
bility as a defense witness before this member of the court. The court indicated that it had already determined it was going
to issue a rule upon the defendant to show cause why he should not be held in contempt for his conduct and, therefore, this
Court granted the motion to recuse as to Mr. Redman’s Act 33 motion and his underlying case. This member of the court also
believed that recusal from Mr. Jeffries’ case was also necessary. Both cases were immediately sent to the Court Administrator
for reassignment.

When the defendant initially appeared before this court with counsel on April 23, 2018 in response to the rule to show cause,
this court explained to counsel what the court observed and gave counsel a list of five people who were present in the courtroom
when the above events transpired. The court gave counsel time to interview those witnesses so that, should counsel wish to
present other facts to the court, he would be in a position to do so. This court reconvened the hearing on the rule to show cause.
At that next hearing, no fact witnesses were presented on behalf of the defendant, nor were any character witnesses presented.
Instead the defendant’s counsel attempted to minimize the defendant’s conduct while the defendant, himself, offered an apology
for violating the prohibition on the use of electronic devices and for his behavior toward this court. This court found the defendant
guilty of criminal contempt and imposed a sentence of not less than 5 days nor more than 10 days in the Allegheny County Jail.
Defendant filed a motion to reconsider the sentence. This court denied that motion and this appeal followed.

Defendant first claims that the evidence was legally insufficient to convict him of criminal contempt. The standard of review
for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant's guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all,
part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

“The power to punish for contempt, including the power to inflict summary punishment, is a right inherent in the courts
and is incidental to the grant of judicial power under the Constitution.” Colbert v. Gunning, 368 Pa.Super. 28, 533 A.2d 471,
472 (1987). Trial courts have the power to impose summary punishment for contempt of court. 42 Pa.C.S.A. § 4132. Contempt
proceedings are criminal if they “have as a dominant purpose the vindication of the dignity and authority of the court and to
protect the interests of the public.” Commonwealth v. Marcone, 410 A.2d 759, 762 (Pa. 1980). Criminal contempt is divided
into direct and indirect contempt. Id. A direct criminal contempt is “misconduct of a person in the presence of the court, or
disobedience to or neglect of the lawful process of the court, or to misbehavior so near thereto as to interfere with the imme-
diate business of the court.” Id.

Evidence is sufficient to establish criminal contempt where there is proof: “(1) of misconduct, (2) in the presence of the court,
(3) committed with intent to obstruct the proceedings, and (4) that obstructs the administration of justice.” Commonwealth v.
Moody, 125 A.3d 1, 5 (Pa. 2015). The evidence in this case satisfies these elements.
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This case is similar to Commonwealth v. Wright, 2016 WL 5870580, 338 EDA 2014 (Pa.Super. October 7, 2016). Defendant Wright
was present in the gallery of a courtroom during a sentencing in the Court of Common Pleas of Philadelphia County when she was
observed using her cell phone. The Superior Court affirmed Wright’s conviction for criminal contempt.

Defendant’s behavior clearly constituted misconduct. Misconduct is “behavior inappropriate to the actor.” Commonwealth v.
Falana, 696 A.2d 126, 129 (Pa. 1997). Here, the defendant had his cell phone present in the courtroom and was actively using it to
send text messages. This is a direct violation of the court order and the warning signs located throughout the courthouse banning
use of cell phones in the courtroom. The misconduct was committed in the presence of the court. It was the court that observed
the conduct while sitting on the bench in open court. When directly confronted by the court, the defendant openly challenged the
court and continued in his conduct.

Intent can be found if the offender “knows or should reasonably be aware that his conduct is wrongful.” Falana, 696 A.2d at
129. Defendant himself advised the court that there was no excuse for his behavior. As an officer of the Court, he is presumed to
have knowledge of the cell phone ban. As recognized in Wright, Defendant “could have and should have exited the courtroom so
as not to disrupt the court proceedings and further violate the order.”

To obstruct justice, conduct must significantly disrupt proceedings, requiring “actual, imminent prejudice to a fair proceeding
or prejudice to the preservation of the court’s orderly procedure and authority.” Falana, 696 A.2d at 129. Defendant argues that
there were no court proceedings occurring at the time of his conduct. On the contrary, at the time of the defendant’s conduct, this
court was seated on the bench administering the orderly process of the court with respect to Mr. Redman’s Act 33 petition. After
the defendant refused to adhere to the court’s instruction to stop using the cell phone, this Court had no option but to order the
defendant out of the courtroom. The defendant then left the courthouse building altogether and was unavailable to testify during
the proceeding for which his appearance was required. His conduct caused the continuance of that proceeding and it caused the
reassignment of two criminal cases to different members of the court. The defendant’s use of his cell phone posed an obstruction
to court business.3

The defendant next claims that the sentence imposed in this case was unreasonable and excessive. Criminal contempt is a crime
punishable by imprisonment or fine; sentences of imprisonment for contempt must be imposed according to the Sentencing Code.
Commonwealth v. Falkenhan, 452 A.2d 750, 758 (Pa.Super. 1982), cert. denied, 464 U.S. 803, 104 S.Ct. 49, 78 L.Ed.2d 69 (1983). A
sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed on
appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super. 2004),
citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A.
§9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unreason-
ableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 1060, 1076
(Pa. 2002).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “ Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).
In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that

they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written
statement setting forth the reasons for the deviation….” Id., 926 A.2d at 963.

The record in this case supports the sentence imposed by this court. The defendant’s conduct caused an otherwise unnecessary
delay and re-assignment of Mr. Redman’s Act 33 hearing and an otherwise unnecessary re-assignment of two cases to another
judge in the criminal division. The negative impact of the defendant’s conduct on the administration of justice was palpable and
measurable. This court believes the sentence it imposed was necessary to vindicate the authority of the court and to generally deter
others from engaging in similar conduct. The defendant was a 19-year veteran of the court system. He was fully on notice that cell
phone use was prohibited in courtrooms. After being admonished by this court to cease using his cell phone, the defendant responded
by demonstrating a total lack of respect for the authority of this court. Instead of putting his phone away, he attempted to justify
his cell phone use by questioning the court’s concern and advising the court that there was nothing occurring in the courtroom. He
further indicated he was going to continue to use his cell phone because he believed he had an emergency. The defendant could
have simply walked out of the courtroom and made the phone call from one of the unrestricted areas of the courthouse, which was
a very short distance from the courtroom. The sentence imposed in this case was not unduly harsh and properly reflected the
defendant’s culpability in this case.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: November 29, 2018

1 In later proceedings, the defendant’s counsel agreed that the defendant was, in fact, texting on his cell phone in the courtroom.
2 The Court’s usual tipstaff is a 25 year veteran of the Pittsburgh Police Bureau.
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3 Further, as the set forth in Wright, “cell phones in courtrooms “present unique and important challenges. [citation omitted] Cell
phones can create potential security issues and can prevent witnesses from feeling safe in testifying before the tribunal. Further,
Appellant’s misconduct was in open disregard to the trial court’s authority and the trial court’s order prohibiting cell phone use
in court. Without punishing Appellant, the court’s authority would have been eroded and the ability to control the courtroom
would have been threatened. See Williams, 753 A.2d at 863 (noting failing to respond to misconduct would have eroded the court’s
authority). Appellant’s misconduct obstructed the administration of justice.”
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Commonwealth of Pennsylvania v.
Zachary Francis Chicko

Criminal Appeal—Sufficiency—Suppression—Miranda—Constitutional Challenge to Statute—Strict Liability—Warantless Search

Court concedes that provision in Accident Involving Death or SBI, regarding mandatory minimum sentence, is unconstitutional
under Alleyne, yet considers improper language in statute severable from the offense.

No. CC 2016-07197. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—November 6, 2018.

OPINION
Zachary Francis Chicko (“Defendant”) appeals from the Judgment of Sentence imposed by this Court on October 12, 2017.
On May 9, 2016, Defendant was charged with the following offenses, which occurred on September 18, 2015:

• Count One: Accidents Involving Death or Personal Injury (75 Pa.C.S.A. §3742(a), a felony of the second degree)
• Count Two: Accidents Involving Death or Personal Injury while Not Properly Licensed (75 Pa.C.S.A. §3742.1(a), a felony 
of the third degree)

• Count Three: Driving on a Suspended License (75 Pa.C.S.A. §1543(a), a summary offense)
• Count Four: Driving an Unregistered Vehicle (75 Pa.C.S.A. §1301(a), a summary offense)
• Count Five: Required Financial Responsibility (75 Pa.C.S.A. §1786(f), a summary offense)

Defendant filed an Omnibus Pretrial Motion on January 26, 2017 and a Second Omnibus Pretrial Motion on March 9, 2017. A
hearing was heard on March 13, 2017, and the parties were directed to file briefs regarding disputed issues of law. Defendant’s
Motion was denied on July 5, 2017.
On the scheduled trial date, July 13, 2017, Defendant filed a Motion to Quash, which was denied after argument. Defendant then

knowingly and intelligently waived his right to a trial by jury and the matter proceeded to a non-jury trial. At the close of the
Commonwealth’s case, Defendant’s Motion for Judgment of Acquittal was granted as to Count Two and denied as to the remain-
ing counts. All evidence was closed on July 14, 2017. After consideration of all of the evidence and arguments advanced by Counsel,
on July 18, 2017, this Court found Defendant guilty as to Counts 1, 3, and 5, and not guilty as to Count 4.
On October 12, 2017, Defendant was sentenced to serve the mandatory sentence of thirty-six (36) months to seventy-two (72)

months in a state correctional institution and pay a fine of $2,500. At counts 3 and 5, Defendant was not ordered to serve any addi-
tional period of incarceration, but was ordered to pay a $200 and a $300 fine, respectively. Defendant received credit for time
served of ninety-eight (98) days. At that time, the parties agreed that Defendant was RRRI eligible. After sentencing, the
Commonwealth filed a Motion to Modify Sentence requesting that Defendant not be deemed to be RRRI eligible. After review of
the relevant statutory and case law, this Court found that Defendant was convicted of a crime involving personal injury and, there-
fore, was not RRRI eligible.
Defendant retained new counsel for purposes of filing post-sentence motions. After numerous requests for extensions of time,

Defendant’s post-sentence motions were filed on February 5, 2018. They were denied on February 20, 2018.
Defendant’s post-sentence motion counsel withdrew and requested that new counsel be appointed to represent Defendant on

appeal. This request was granted on March 13, 2018 and the Allegheny County Office of the Public Defender was appointed. A
Notice of Appeal was filed on March 22, 2018 and an order directing the Defendant file a concise statement of matters complained
of on appeal was entered on March 28, 2018. As the trial and procedural history of this matter were moderately lengthy, this Court
granted appellate counsel several extensions of time to file the concise statement. Ultimately, Defendant’s concise statement of
errors complained of on appeal was filed on August 9, 2018 wherein Defendant raised the following issues:

1. The evidence was insufficient to sustain Defendant’s conviction at Count 1–Accidents Involving Death or Personal
Injury. The Commonwealth did not establish, beyond a reasonable doubt, that Defendant knew or should have known that
he was involved in an accident involving an individual and that the accident involved personal injury or death.

2. The statute 75 Pa.C.S.A. §3742 is unconstitutional under the Sixth Amendment of the United States Constitution and
Article I, Section 9 of the Pennsylvania Constitution and/or the Fourteenth Amendment to the United States Constitution
and Article I, Section 1 of the Pennsylvania Constitution. The statute is unconstitutional for the following reasons, and,
accordingly, Count 1 must be dismissed:

a. The statute is unconstitutional under Alleyne v. United States, 570 U.S. 99 (2013), and its progeny, as a mandatory
minimum sentence and sentencing enhancements are triggered by a fact that a jury is not required to find. A finding
of serious bodily injury or death in §3742(b) is a fact that increases the mandatory minimum sentence under Alleyne,
and, therefore, is an element of the crime that must be submitted to the jury. However, the General Assembly
explicitly made clear in §3742(b)(3) that this fact was not an element of the crime, and the statute thus violates
controlling case law. Accordingly, §3742 is void in its entirety; and/or

b. The statute is unconstitutionally vague as it appears to impose strict liability on the driver even though case law
makes clear that the Commonwealth must establish that the “driver knew or should have known” that he was
involved in an accident involving personal injury or death. See Commonwealth v. Woosman, 819 A.2d 1198 (Pa. Super.
2003).

3. The trial court erred in failing to grant Defendant’s motion to suppress the statements that he made at the police
station, as a custodial interrogation without Miranda warnings occurred. The statements were made in violation of the
Fifth Amendment to the United States Constitution, and Article I, Section 9 of the Pennsylvania Constitution.

4. The trial court erred in failing to grant Defendant’s Motion to suppress the evidence found at and around his
property because officers conducted a warrantless search in violation of the Fourth Amendment of the United
States Constitution, and Article 1, Section 8 of the Pennsylvania Constitution. Any evidence seized following the
initial entry onto and search of Defendant’s property was fruit of an unlawful entry and illegal search, and, there-
fore, is inadmissible.
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The facts found by this Court at trial are as follows: Accident reconstructionist Sergeant Chad Slovick of the North Fayette
Township Police Department testified that he was called to the scene of the accident on September 18, 2015. (T. p. 171). Upon
arrival, he found people attending to a male lying in a grassy area off of the south side of Steubenville Pike. (T. p. 172). The male
was clearly critically injured, as he was unconscious and having difficulty breathing. (T. p. 173). Medics arrived and transported
the male to Allegheny General Hospital where he expired. The male was later identified as Brandon Ortmann (“Ortmann”).
Dr. Willis Ashton Ennis, an Associate Medical Examiner for Allegheny County Medical Examiner’s Office, conducted the

autopsy on Ortmann on September 19, 2015. (T. pp. 29-32).
During his examination, he found multiple large facial contusions, abrasions, lacerations, and “crepitus upon palpation of the

facial bone.” (T. p. 34). Crepitus was defined by Dr. Ennis as “sound and vibrations elicited by touching and moving a bony struc-
ture” and indicates tears of ligaments or fractures of bones. (T. p. 34). In addition, he found blood around the eyes and in the eyes
that indicated a trauma had occurred. (T. p. 35). He found a small fragment of brain tissue in Ortmann’s mouth, which led him to
believe there were fractures at the base of the skull. (T. p. 36). Dr. Ennis found trauma to the brain with multiple small tears and
lacerations causing destruction to tissue architecture, which indicates blunt impact injury to the head. (T. p. 38).
Upon examination of Ortmann’s trunk, Dr. Ennis found that the right pelvic cavity showed evidence of hemorrhage, there was

a contusion over the right hip, and a contusion of his right shoulder. (T. p. 40). Dr. Ennis concluded that the cause of death was
blunt impact injury to the head, and the manner of death was accidental. (T. p. 44).
On September 18, 2015, after the medics arrived, Sergeant Slovick began to look for evidence. (T. p. 173). He found that there

was no roadway markings, but found debris from a vehicle that appeared to be from this accident. (T. p. 174). Specifically, he found
an amber light, silver pieces that appeared to come from the molding around a headlight assembly, and a glass mirror. (T. p. 174).
This debris was scattered around the roadway. (T. p. 181). He found Ortmann’s damaged bicycle, which had a bent rear tire, a
crinkle in the straight bar that connects the front to the rear, a displaced handlebar, and a broken right handbrake. (T. p. 188). This
damage rendered the bicycle inoperable. (T. p.,188). Upon closer examination, the bicycle was found to have white paint on the
rear tire, and damage consistent with coming into contact with a vehicle. (T. pp. 190, 92).
At this time, the police did not know the identity of the vehicle involved in the accident. Lieutenant Michael Hamm of the North

Fayette Police Department testified that he took the vehicle parts to a car dealership to attempt to find out what type of vehicle
would have the mirror that was found at the scene. (T. p. 306). He also went to nearby businesses with known video surveillance
systems to review the video footage. (T. p. 307). Lieutenant Hamm located video from before the accident scene that showed a white
truck with a trailer that had two illuminated headlights and video from after the accident scene with the same truck with only one
headlight illuminated. (T. p. 308). This vehicle matched the description of the vehicle he obtained from the car dealership. (T. p.
309). Unfortunately, they were not able to locate the vehicle within North Fayette Township.
At this point, Ortmann’s family rented a billboard with a picture of a vehicle similar to the vehicle in question and asked for

information regarding a “hit and run.” (T. p. 310). On January 27, 2016, Lieutenant Hamm received an anonymous tip and was
provided with the name of Zachary Chicko. (T. p. 197). Lieutenant Hamm and Sergeant Slovick immediately drove to New
Kensington to follow-up on this anonymous tip. (T. p. 313). A review of Defendant’s Facebook page showed a picture of Defendant
next to a vehicle matching the description of the vehicle involved in the accident. (T. p. 312). After arriving at Defendant’s prop-
erty, they saw a Honda in the driveway. (T. p. 314). Inside the back of the Honda was a mirror that matched the description of the
mirror components that were at the scene. (T. p. 315). As the officers were attempting to locate the front door of the residence,
they saw a white fender on the property. (T. p. 315). Defendant did not appear to be home, and Lieutenant Hamm contacted him
via telephone. (T. p. 316). Defendant agreed to meet them at the New Kensington Police Department. (T. p. 316). Upon arrival,
Defendant was seated in the secretary’s office with the door open and his back toward the door. (T. p. 317). He was advised that
he was free to leave, and then was asked about his knowledge of the accident. (T. p. 317). After Defendant admitted to being
involved in the accident, Lieutenant Hamm read him the Miranda warnings, and asked for a written statement, which he
provided. (T. p. 318). Defendant’s statement was as follows:

I was dropping a car that I was towing to a friend’s home. I left. As I was headed home, I made my way to Steubenville
Pike. Upon coming down Steubenville Pike, something hit the side of my truck. I had no idea what or who it was and
panicked. I was unaware it was a bicyclist and would I have known, I believe it would have been a different outcome.

(T. p. 210). Thereafter, Defendant agreed to take Lieutenant Hamm to his residence and give them the mirror and fender that they
had seen when the arrived at his house. (T. p. 318). He further showed Officer Slovick the damaged truck. (T. p. 320).
Now that Sergeant Slovick had the additional items, he was able to complete his accident reconstruction. (T. p. 212). All of the

pieces of vehicle debris collected from the scene fit into the mirror and headlight assembly collected from Defendant’s residence.
(T. p. 221). Further, the damage to the fender corresponded with the scuff marks and paint on the bicycle. (T. p. 227-28). Based
upon all of this evidence, Sergeant Slovick was able to reconstruct the accident.
In his opinion, which was found to be credible by this Court, the accident occurred as follows: on September 18, 2015, at approx-

imately 7:45 p.m., Brandon Ortmann (“Ortmann”) was riding his bicycle and traveling west on Steubenville Pike on the eastbound
shoulder. (T. p. 236). Ortmann had a Zefal LED flashlight attached to the handlebars that was in the “on” position and emitting
light. (T. p. 189). Zachary Chicko (“Defendant”) was driving his truck and traveling east on Steubenville Pike in either the east-
bound lane or on or near the shoulder of the eastbound lane. (T. p. 236). As Defendant and Ortmann passed each other, the side
mirror of Defendant’s truck struck Ortmann in the face causing the bicycle to spin around and collide with the front fender of
Defendant’s truck. (T. p. 2360). After this collision, Ortmann and his bicycle were propelled into the yard adjacent to the road. (T.
p. 236). Ortmann was found 15 feet from the fog line of the roadway, and his bicycle was found 27 feet from the fog line. (T. p. 198).
Defendant did not stop his vehicle at or near the scene of the accident. (T. p. 171).
Defendant’s first issue on appeal is that the Commonwealth failed to establish that Defendant knew or should have known that

he was involved in an accident involving an individual and that the accident involved personal injury or death. It is clear that the
Commonwealth has the burden of establishing that Defendant knew or should have known that he was involved in an accident
involving personal injury or death. See, Commonwealth v. Woosnam, 819 A.2d 1198 (Pa. Super. 2003). The evidence presented in
this matter prove beyond a reasonable doubt that Defendant should have known he was involved in an accident involving death or
personal injury. Specifically, when the collision occurred, Ortmann’s head came into contact with Defendant’s side mirror causing
it to be knocked off of the truck. Ortmann’s bicycle then swung in front of Defendant’s truck coming into contact with his head-
light assembly and front fender before becoming airborne. Given the severity of the collision, Defendant, as the operator of the
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vehicle, should have known that his vehicle was involved in an accident with a cyclist. Further, Ortmann caused extensive damage
to Defendant’s truck. It cannot be overlooked that the magnitude of the damage to Defendant’s truck combined with Ortmann’s
bicycle traveling in front of Defendant’s truck, would cause a reasonable driver to be aware that he was involved in an accident
with a bicyclist.
Defendant’s second issue on appeal is that 75 Pa.C.S.A. §3742, entitled Accidents Involving Death or Personal Injury, is uncon-

stitutional under both the Pennsylvania and United States Constitutions. Defendant asserts that §3742 is unconstitutional under
Alleyne v. United States, 570 U.S. 99 (2013) and further asserts that it is unconstitutionally vague.
The first part of this issue raises an Alleyne challenge to the constitutionality of 75 Pa.C.S.A. §3742. Alleyne, supra, was applied

to Pennsylvania statues by the Supreme Court in Commonwealth v. Hopkins, 632 Pa. 36 (2015), which stated as follows: “in Alleyne,
the United States Supreme Court extended is Apprendi line of cases, overturned its prior decisions in Harris and McMillan, and
concluded that, when a factual determination is necessary for the imposition of a mandatory minimum sentence, the fact must be
considered an element of a new, distinct aggravated offense. Moreover, as an element of the offense, the factual determination must
be specifically alleged in the charging document, and the defendant has a right to have that fact determined by a jury beyond a
reasonable doubt.” Commonwealth v. Hopkins, 632, Pa. at 54 (citations omitted). Section 3742 reads as follows:

(a) General rule.--The driver of any vehicle involved in an accident resulting in injury or death of any person shall
immediately stop the vehicle at the scene of the accident or as close thereto as possible but shall then forthwith return
to and in every event shall remain at the scene of the accident until he has fulfilled the requirements of section 3744
(relating to duty to give information and render aid). Every stop shall be made without obstructing traffic more than
is necessary.

(b) Penalties.--
(1) Except as otherwise provided in this section, any person violating this section commits a misdemeanor of the first
degree.
(2) If the victim suffers serious bodily injury, any person violating subsection (a) commits a felony of the third degree,
and the sentencing court shall order the person to serve a minimum term of imprisonment of not less than 90 days and a
mandatory minimum fine of $1,000, notwithstanding any other provision of law.
(3) (i) If the victim dies, any person violating subsection (a) commits a felony of the second degree, and the sentencing
court shall order the person to serve a minimum term of imprisonment of not less than three years and a mandatory
minimum fine of $2,500, notwithstanding any other provision of law.

(ii) In addition to the minimum term of imprisonment provided for in subparagraph (i), the Pennsylvania Commission
on Sentencing shall provide within its guidelines a sentencing enhancement if the victim dies as the result of a
violation of subsection (a). The provisions of this subparagraph shall not be an element of the crime, and notice of
the provisions of this subparagraph shall not be required prior to conviction, but reasonable notice of the
Commonwealth’s intention to proceed under this subparagraph shall be provided after conviction and before
sentencing.

(c) Authority of sentencing court.--There shall be no authority in any court to impose on an offender to which this
section is applicable any lesser sentence than provided for in subsection (b)(2) or (3) or to place such offender on
probation or to suspend sentence. Sentencing guidelines promulgated by the Pennsylvania Commission on Sentencing
shall not supersede the mandatory sentences provided in this section.

75 Pa.C.S.A. § 3742 (emphasis added). This Court agrees that the underlined language is unconstitutional under Alleyne, supra, and
Hopkins, supra. However, this language is severable for the reasons set forth below.

As the Pennsylvania Supreme Court detailed in Hopkins, supra, “statutes enjoy a presumption of constitutionality, and such
enactments will not be struck unless they clearly, plainly, and palpably violate the Constitution.” Hopkins, 632 Pa. at 49. If uncon-
stitutional language is found in a statute, the next inquiry is whether that portion is severable. The Hopkins Court outlined this
inquiry as follows:

[g]enerally speaking, unless otherwise specified the individual provisions of all statutes are presumptively severable. As
noted above, the legislature has spoken with respect to its intent regarding severability of statues in Section 1925 of the
Statutory Construction Act. Section 1925 provides that the provisions of a statute shall be severable, but that this
presumption is rebutted when either (1) the valid provisions of the statute are so essentially and inseparably connected
with the void provisions that it cannot be presumed the legislature would have enacted the remaining valid provisions
without the voided ones; or (2) the remaining valid provisions standing alone are incomplete and incapable of being
executed in accord with the intent of the General Assembly.

Hopkins, 632 Pa. at 53 (citations omitted). An analysis of the plain language of §3742 leads to the conclusion that the unconstitu-
tional language is severable. Section 3742(b )(3)(ii) provides for application of a sentencing enhancement “if the victim dies as a
result of a violation of subsection (a).” This section further states, “[t]he provisions of this subparagraph shall not be an element
of a crime, and notice of the provisions of this subparagraph shall not be required prior to conviction.” Clearly, Alleyne, supra, and
Hopkins, supra, prohibit application of a sentencing enhancement in this fashion. However, the language that runs afoul of the
constitution is limited in application to the provisions of §3742(b)(3)(ii) by the language “the provisions of this subparagraph.”
Further, the remaining portions of the statute are valid and not intertwined with this language such that the remaining provi-

sions of the statute can stand alone. The elements of the offense are clearly outlined in §3742(a), and the penalties for violating this
statute are detailed in 75 Pa.C.S.A. §3742(b)(1), (2), and (3)(i). The language in these subsections are wholly independent of the
language in §3742(b)(3)(ii) and can stand alone. As such, the unconstitutional language contained in §3742(b )(3)(ii) is severable,
and the statute, as a whole, is not unconstitutional.
The second constitutional challenge to 75 Pa.C.S.A. §3742 is that it is unconstitutionally vague as it appears to impose

strict liability on a driver for failing to stop at an accident scene. The Pennsylvania Supreme Court discussed the void for
vagueness doctrine in Commonwealth v. Herman, 639 Pa. 466 (2017). The Herman Court stated that the void for vagueness
doctrine “prevents the government from imposing sanctions under criminal law that fails to give fair notice of the proscribed
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conduct ... safeguards against arbitrary or discriminatory enforcement by the government, as well as jury verdicts unfettered by
any legally fixed standards as to what is prohibited by the statute.” Herman, 639 Pa. at 482 (citations omitted). Thus, in order to
ascertain whether a statue is void for vagueness, a court must conduct the following inquiry: “whether the law forbids or requires
the doing of an act in terms so vague that persons of common intelligence must necessarily guess at its meaning and differ as to
its application.” Herman, 639 Pa. 483.
The statute at issue in this matter is not unconstitutionally vague. The proscribed conduct is clear and unambiguous: a driver

of a vehicle involved in an accident resulting in injury or death of any person must stop the vehicle at the scene of the accident.
75 Pa.C.S.A. §3742. As such, it is not void for vagueness.
This Court agrees, however, that the statute does not state the mens rea required for conviction. In order to be a criminal act,

a person must act “intentionally, knowingly, recklessly or negligently ... with respect to each material element of the offense.”
18 Pa.C.S.A. §302(a). However, the Pennsylvania Superior Court has clarified the culpability required for this offense. As set forth
in Commonwealth v. Woosnam, 819 A.2d 1198 (Pa. Super. 2003), the Commonwealth is required to prove that the defendant knew
or should have known that he or she was involved in an accident. Woosnam, 819 A.2d at 1205-06. This Court applied that standard
when announcing its verdict. Specifically, this Court stated as follows:

It is clear that [Defendant] committed this offense. The issue in this case however is whether that [Defendant] knew
or should have known that he was involved in this accident. I find that the damage done to [Defendant’s] vehicle was
extensive and because of this damage he should have known he was involved in an accident.

(T. p. 441). As such, this issue is constitutional in this regard.

Defendant’s third issue on appeal is that this Court erred in failing to grant Defendant’s Motion to Suppress the statements he
made at the police station, as a custodial interrogation without Miranda warnings occurred. Defendant’s fourth issue on appeal is
that this Court erred in failing to grant Defendant’s Motion to Suppress the evidence found at and around his property because the
officers conducted an unlawful entry onto the property in violation of the Fourth Amendment of the United States Constitution, and
Article I, Section 8 of the Pennsylvania Constitution. As both of these issues involve this Court’s suppression ruling, they will be
addressed together. The facts as presented to this Court at the suppression hearing are as follows:
Sergeant Chad Slovick testified that he is a sergeant with the North Fayette Police Department since 1997. (S.T. p. 4). He was

working on the evening of September 18, 2015 and responded to an accident involving a vehicle and a cyclist. (S.T. pp. 4-5). The
vehicle did not remain at the scene. (S.T. p. 5). The police were unable to identify the driver of the vehicle until they received an
anonymous tip in late January. (S.T. p. 5). After receiving the anonymous tip, Officer Slovick and Lieutenant Hamm went to New
Kensington, Pennsylvania to the identified address of 1529 Beamer Avenue. (S.T. p. 6). They arrived at the Beamer Avenue address
between 11:00 p.m. and 12:00 a.m. on January 27, 2018. (S.T. p. 6). This residence is located in a lightly populated residential area,
and does not have a traditional layout. (S.T. p. 6). Specifically, the driveway leads to what looks like the rear of the house with a
sliding glass door on the left and a garage on the right. (S.T. p. 6). Additionally, there was a second house about 4-5 feet away from
the residence on the left. (S.T. p. 7). As they approached the residence, they saw a Honda parked in the driveway. (S.T. p. 15). When
the officers looked inside the windows of the Honda, they saw a side mirror to a truck that was similar to the type of mirror they
believe was damaged at the accident. (S.T. p. 15).
Although it did not appear to be the front door of the residence, Sergeant Slovick and Lieutenant Hamm approached the

sliding glass door, but no one answered. (S.T. pp. 8-9). Due to the confusing lay-out, they walked around the residence to see
if they could find a more traditional front door. (S.T. pp. 9-10). They located a man-door next to the garage door, and as they
were walking to this door, they saw a white fender sitting in an indented area under the overhang. (S.T. pp. 11-12). The
officers took a photograph of the fender, as they believed that was the fender from the truck that was involved in this accident.
(S.T. p. 16).
At this point, Lieutenant Hamm called Defendant to see if he could come speak to them. (S.T. p. 16). Lieutenant Hamm placed

this call at 12:11 a.m., and Defendant answered the phone. (S.T. p. 16). Defendant agreed to meet Sergeant Slovick and
Lieutenant Hamm at the New Kensington Police Station. (S.T. p. 17). When Defendant arrived, he met with the officers in the
secretary’s office. (S.T. p. 17). Defendant sat next to the door, with his back facing the door. (S.T. p. 17). Officers told him that
he was there of his own free will, and could leave at any time. (S.T. p. 18). Although they thought his truck was involved in the
accident, they were not sure who the driver of the vehicle was. (S.T. p. 88). When Defendant admitted to being the driver of the
vehicle at the time of the accident, they advised him of his Miranda rights, and asked him for a written statement. (S.T. p. 19).
Defendant then provided a written statement. (S.T. p. 20). Sergeant Slovick then asked if he would take them to his house to get
the mirror and fender. (S.T. p. 20). Defendant agreed. (S.T. p. 20). Defendant and Sergeant Slovick then left in separate vehicles.
(S.T. p. 21).
When they arrived at Defendant’s house, Defendant voluntarily gave them the fender and mirror. (S.T. p. 21). Defendant also

showed them his truck, which was in the garage. (S.T. p. 22).

The Pennsylvania Superior Court, in Commonwealth v. Mannion, 725 A.2d. 196 (Pa. Super. 1999) outlined the test for whether
questioning by police is a custodial interrogation as follows:

[t]he test for determining whether a suspect is being subjected to custodial interrogation so as to necessitate Miranda
warnings is whether he is physically deprived of his freedom in any significant way or is placed in a situation in which
he reasonably believed that his freedom of action or movement is restricted by such interrogation.

Commonwealth v. Mannion, 725 A.2d 196, 200 (Pa. Super. 1999). Applying the Mannion test to the facts here, it is clear that
Defendant was not subjected to a custodial interrogation. Defendant was called via telephone and asked to come speak to police.
When he arrived at the police station, he was taken to a secretary’s office where he sat next to the door with the door open.
Defendant was advised that he was free to leave at any point. After Defendant admitted to driving his truck and being involved in
the accident, the officers then read him his Miranda warnings and he gave a written and oral statement. As such, Defendant was
not subjected to a custodial interrogation that would trigger the requirement of Miranda warnings.
With regard to the physical property, it is clear that no unlawful entry to the property occurred. The Pennsylvania Superior

Court, in Commonwealth v. Eichler, 133 A.3d 775 (Pa. Super. 2016), outlined the Pennsylvania and United States constitutional
protections of the curtilage of a home as follows:
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[i]n general, warrantless searches and seizures in a private home violate both the Fourth Amendment and Article 1,
Section 8 of the Pennsylvania Constitution. Our courts have extended this constitutional protection to the curtilage of a
person’s home by analyzing factors that determine whether an individual reasonably may expect that an area immedi-
ately adjacent to the home will remain private. Curtilage is entitled to constitutional protection from unreasonable
searches and seizures as a place where the occupants have a reasonable expectation of privacy that society is prepared
to accept.

***

[T]he United States Supreme Court has defined the curtilage as the area immediately surrounding and associated with
the home and has stated that the curtilage is part of the home itself for Fourth Amendment purposes ... [However,] two
other principles require consideration. First, police officers have the authority to enter the curtilage for the purpose of
conducting an investigation. Second, entry onto the curtilage generally is not a Fourth Amendment violation when the
curtilage is used by the public.

Commonwealth v. Eichler, 133 A.3d 775, 783-84. When Officer Slovick and Lieutenant Hamm approached the property, the only
means of ingress to the residence was the driveway. When they approached the residence from the driveway, there was no clearly
designated front door. As such, they walked around the residence in an effort to locate the front door. The curtilage of Defendant’s
residence cannot be said to include the driveway or the path to either door, as that is the only means of the public approaching the
residence. As such, Officer Slovick and Lieutenant Hamm did not effectuate an unlawful entry onto Defendant’s premises and any
evidence found in plain view during their lawful entry is admissible.
For the foregoing reasons, this Court’s October 12, 2017 Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.

Commonwealth of Pennsylvania v.
Michael Tyrone Dixon, Jr.

Criminal Appeal—Sufficiency—Fleeing and Eluding—Resisting Arrest—Mischief

Appellant challenges the sufficiency of evidence to support convictions which were based upon an incident that occurred
after he failed to stop his car for police.

No. CC 201703438. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 4, 2018.

OPINION
PROCEDURAL HISTORY
Appellant was charged by criminal information (CC 201703438) with one count each of fleeing or attempting to elude officer;1

resisting arrest;2 criminal mischief;3 and driving while operating privilege is suspended or revoked.4

On December 7, 2017, Appellant proceeded to a stipulated non-jury trial. At the conclusion, the Trial Court took the matter
under advisement in order to review the trial exhibits. On December 12, 2017, Appellant failed to appear for the verdict and a
warrant was issued for his arrest. On that date, the Trial Court found Appellant guilty of all counts and set sentencing for a date
once Appellant was apprehended.

On February 8, 2018, Appellant was sentenced by the Trial Court as follows:
Count one: fleeing or attempting to elude officer – eighteen months’ probation;
Count two: resisting arrest – eighteen months’ probation to run concurrent with the sentence imposed at Count one;
Count three: criminal mischief- ninety days’ probation to run concurrent to the sentence imposed at Counts one and two; and
Count four: driving while operating privilege is suspended or revoked – pay $200 fine.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

I. The evidence is insufficient to sustain Mr. Dixon’s conviction of Fleeing or Attempting to Elude Officer, 75 Pa.C.S.
§3733(a). No evidence was presented to establish that Mr. Dixon willfully failed or refused to bring his vehicle to a stop,
or that he otherwise intended to flee from or elude the police. Rather, the dash camera videos submitted into evidence
show that Mr. Dixon was genuinely surprised and alarmed when his vehicle was stopped and he was forcibly removed by
the officers. Because the scienter requirement was not proven, Mr. Dixon’s conviction on this charge must be overturned.

II. The evidence is insufficient to sustain Mr. Dixon’s conviction of Resisting Arrest, 18 Pa. C.S. §5104. The evidence
submitted at the trial established that no officers were injured, or even subjected to a substantial risk of injury, while
taking Mr. Dixon into custody. Once removed from the vehicle, Mr. Dixon was taken to the ground and placed in hand-
cuffs within a few seconds. The officer’s statement in the redacted Affidavit of Probable Cause that the officers had to
force Mr. Dixon’s arm behind his back is insufficient, as a matter of law, to establish that Mr. Dixon resisted arrest.

III. The evidence is insufficient to sustain Mr. Dixon’s conviction of Criminal Mischief-Damage Property, 18 Pa. C.S.
§ 3304(a)(5), because there was no evidence that Mr. Dixon intentionally damaged the real property of another. To the
contrary, the evidence at trial showed only that Mr. Dixon’s car accidentally damaged the officer’s vehicle when Mr.
Dixon was forcibly removed from his vehicle without the opportunity to place the vehicle in park.
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FINDINGS OF FACT
On December 7, 2017, Appellant proceeded to a stipulated non-jury trial. The sum and substance of the stipulated evidence is

as follows:

THE COURT: Would you sign the document, please. The court will accept the waiver. In terms of the evidentiary phase
how are you going to proceed in that regard?

MISS LOWERS: We have reached stipulations, Your Honor.

MR. WHITE: Your Honor, the parties have agreed to stipulate to Commonwealth’s Exhibit 1, which is a redacted form of
the police criminal complaint; Commonwealth’s Exhibit 2 is dash camera footage recorded from the vehicle of Sergeant
Lucas, L-U-C-A-S, and that is the chase portion. There is also another dash cam video from Officer Dold, D-O-L-D, and
that is the portion of the incident immediately after the vehicles are stopped. Commonwealth’s Exhibit 4 is a certified
driving record for the defendant.

THE COURT: Okay. Anything else, Miss Lowers?

MISS LOWERS: No, Your Honor.

THE COURT: [Alright,] I will ask some supplemental questions. The officers’ vehicles were damaged in Count 3, is that
the criminal mischief?

MR. WHITE: No, Your Honor.

THE COURT: What’s the basis of the criminal mischief[?]

MR. WHITE: Yes, Your Honor, I apologize. That is the basis of the criminal mischief.

THE COURT: Were either of the officers injured?

MR. WHITE: No, Your Honor.

THE COURT: Okay. Any argument today then?

(T.T. 3-5).5

DISCUSSION

I.
Appellant alleges in his first claim that the evidence was insufficient to sustain Appellant’s conviction at 75 Pa.C.S. §3733(a)

alleging that there was no evidence presented establishing Appellant willfully failed or refused to stop his vehicle, or otherwise
intended to flee from the police. This claim is without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of
the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). The statute with which Appellant was charged defines fleeing or
attempting to elude officers as follows:

Any driver of a motor vehicle who willfully fails or refuses to bring his vehicle to a stop, or who otherwise flees or
attempts to elude a pursuing police officer, when given a visual and audible signal to bring the vehicle to a stop, commits
an offense as graded in subsection (a.2).

75 Pa.C.S. 3733(a).

Appellant argues that the dash camera videos submitted into evidence show Appellant was “genuinely surprised and alarmed
when his vehicle was stopped and he was forcibly removed by the officers. Because the scienter requirement was not proven,
[Appellant’s] conviction on this charge must be overturned.”

Here the Trial Court carefully reviewed the evidence in this matter, and determined that while this was not a dramatic high
speed chase, it nonetheless clearly established the scienter element of the crime beyond a reasonable doubt. That evidence
included the dash cam video from Sergeant Matthew Lucas’ vehicle that vividly captured the pursuit of Appellant on Lincoln
Avenue, Bellevue’s main street and shopping district. The officer, in a marked vehicle with emergency lights activated and
directly behind Appellant, was clearly and unambiguously attempting to pull Appellant over; and Appellant willfully failed/refused
to bring his vehicle to a stop until faced with an overwhelming police presence. Thus, consistent with the statutory prohibition
against such conduct, Appellant made the conscious decision not to stop when clearly confronted with a police presence and
request to do so. See Commonwealth v. Wise, 171 A.3d.784, 791 (Pa.Super. 2017) (holding that evidence was sufficient to find
Defendant guilty beyond a reasonable doubt of fleeing or attempting to elude police when she willfully failed to stop her vehicle
after given audible and visual signals by the officer to do so).
As such, Appellant’s claim is without merit.
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II.
Appellant alleges in his second claim that the evidence was insufficient to sustain Appellant’s conviction at 18 Pa.C.S. §5104

alleging that there was no evidence presented establishing the officers were injured or even subjected to a substantial risk of injury
when taking Appellant into custody. This claim is without merit.

The statute with which Appellant was charged defines resisting arrest as follows:

A person commits a misdemeanor of the second degree if, with the intent of preventing a public servant from effecting a
lawful arrest or discharging any other duty, the person creates a substantial risk of bodily injury to the public servant or
anyone else, or employs means justifying or requiring substantial force to overcome the resistance.

18 Pa.C.S. §5104.

Appellant argues that once Appellant was removed from the vehicle, he was taken to the ground and placed in handcuffs and
that the officer’s statement in the redacted affidavit of probable cause stating that the officers had to force Appellant’s arm behind
his back was insufficient to establish resisting arrest.
The Trial Court carefully reviewed all the evidence, which included Sergeant Lucas’ dash cam video, as well as that of Officer

Dold which captured the contact with Appellant once he finally stopped his vehicle. The Trial Court determined that based upon
review of the evidence that Appellant’s conduct, specifically his resistance upon being forcibly removed from his vehicle,
unambiguously established beyond a reasonable doubt that Appellant resisted arrest. Commonwealth v. Thompson, 922 A.2d 926,
928 (Pa.Super. 2007) (holding that Defendant’s use of even passive resistance requiring substantial force to overcome was
sufficient to uphold her conviction for resisting arrest). As such, Appellant’s claim is without merit.

III.
Appellant alleges in his final claim that the evidence was insufficient to sustain Appellant’s conviction at 18 Pa.C.S. §3304(a)(5)

alleging there was no evidence that Appellant intentionally damaged the real property of another. This claim is without merit.

The statute with which Appellant was charged defines criminal mischief as follows:

A person is guilty of criminal mischief if he: … (5) intentionally damages real or personal property of another;…

18 Pa.C.S. §3304(a)(5).

Appellant argues that the evidence showed that Appellant’s car “accidentally” damaged the officer’s vehicle when Appellant
was forcibly removed from his vehicle without being permitted to place the vehicle in park.
Here the record and the Trial Court’s review of the evidence belies Appellant’s assertion that he “accidentally” damaged the

officer’s vehicle thus finding Appellant’s acts, which ultimately caused damage to the police vehicle, were, in fact, intentional.
Commonwealth v. Adams, 882 A.2d 496, 498 (Pa.Super. 2005)(holding that evidence was sufficient to prove Defendant guilty of
intentionally damaging the personal property of another). As such, Appellant claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: December 4, 2018

1 75 Pa. C.S. § 3733(a).
2 18 Pa. C.S. § 5104.
3 18 Pa. C.S. § 3304(a)(5).
4 75 Pa. C.S. § 1543(a).
5 The designation “T.T.” refers to the Stipulated Non-Jury Trial Transcript, December 7, 2017.

In Re: Sean Logue & Associates
Criminal Appeal—Petition for Review—Private Criminal Complaint—Failure to Pay Attorney Fees

The Commonwealth’s decision not to pursue a private criminal complaint should be upheld because the complaint fails
to establish a prima facie case.

No. MD 5544-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—December 21, 2018.

MEMORANDUM OPINION
Before the Court is the Petition for Review1 filed pursuant to Pa. R. Crim. P. 506 (B) (2) seeking review of the decision of the

Office of the District Attorney of Allegheny County to disapprove the private criminal complaint submitted by Petitioner. For the
reasons that follow, the Petition will be DENIED.
This matter commenced when Petitioner2 submitted a request to the Office of the District Attorney that Tonya Walker be

charged with one count of Theft of Services, 18 Pa. C.S.A. §3926. Petitioner explained the factual basis for the charge in the
affidavit submitted with the request for the private criminal complaint, in which he averred:
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A service contract for legal representation was entered into by myself, Sean Logue, and defendant Tonya Walker, a copy
of which is attached herein. The contract was executed with a flat fee of $25,000.00 for legal services which have been
rendered. Final payment was to be made on 10 Oct. 2017 for the remaining balance of $16,788.00. A demand letter was
sent on 23 Feb 2018 for the balance to be paid within 10 days. A copy of the demand letter is also attached. The defendant
has violated 18 Pa. C.S.A. § 3936.

(See Exhibit A to Petition). This request was submitted on June 12, 2018. By letter dated July 11, 2018, Deputy District Attorney
Christopher T. Avetta advised petitioner:

Mr. Logue:

Enclosed please find your Private Criminal Complaint, which is denied because, as you quite clearly state in your
affidavit, the basis for your complaint is a breach of the contract that you included. As such, you have an adequate
civil remedy and should pursue it. Furthermore, your attempt to use the criminal justice system and the Office of the
District Attorney as a de facto collection agency is not in the best interests of the Commonwealth.

(See Exhibit C to Petition). This Petition followed.

In In Re: Private Criminal Complaint of John D. Wilson, II, the Superior Court held that in reviewing the denial by the Office
of the District Attorney of a request for a private criminal complaint the Court must first determine if the facts alleged set forth a
prima facie case and then, if one is present, must review the reason why the District Attorney disapproved the complaint.

We begin our analysis with statements of general consensus in Pennsylvania law. A private criminal complaint must
at the outset set forth a prima facie case of criminal conduct. In re Private Complaint of Adams, 764 A.2d 577
(Pa.Super.2000) (citing Commonwealth v. Jury, 431 Pa.Super. 129. 636 A.2d 164 (1993), appeal denied, 537 Pa. 647, 644
A.2d 733 (1994)).”

879 A.2d 199, 211 (Pa. Superior. 2005). Even when the private criminal complaint sets forth a prima facie case, however, the
District Attorney retains discretion to disapprove the filing of a criminal complaint “ ... whenever he, in good faith, thinks that
the prosecution would not serve the best interests of the state. This decision not to prosecute may be implemented by the district
attorney’s refusal to approve the private criminal complaint at the outset .... Malloy3, supra at 692”.
The review of the decision to disapprove is thus, two fold. First, the Court should conduct a de novo review to determine if the

facts alleged and any other evidence proffered is sufficient to establish a prima facie case of the criminal offense requested. Then
the Court must determine if the District Attorney’s office abused its discretion in disapproving the complaint.
Though the District Attorney did not state, one way or the other, whether it determined that the Petitioner set forth a prima facie

case, it is necessary for this Court to review whether one was presented. To establish that a defendant committed the offense of
theft of services, the Commonwealth must prove that the defendant “ ... intentionally obtained services for himself or another
which he knows are available only for compensation ... ” and did so “ ... by deception or threat.” 18 Pa. C.S.A § 3926. The facts that
must guide this review are those set forth in the Petition and the exhibits attached thereto. The Petitioner presented no additional
evidence before this Court and the Commonwealth offered none. Those facts related by Petitioner in his affidavit clearly do not
establish a prima facie case of Theft of Services.
The engagement letter attached to the Petitioner’s affidavit provided for a total fee for the services to be provided of $25,000.00,

to be paid with a down payment of $6,200.00 when the agreement was executed, a second payment of $1,300.00 on March 10, 2017
and then seven monthly payments of $2,500.00 beginning on April 10, 2017 and ending with the last payment due on October 10,
2017. (Petitioner’s Exhibit A). The Petitioner claimed in the affidavit that the unpaid balance from the engagement letter was
$16,788.00 as of October 2017. This would indicate that the only payments made were the down payment of $6,200.00 the $1,300.00
payment due on March 10, 2017 and an additional payment of $712.00 made on some unknown date, for a total of $8,212.00.
Accordingly, as of no later than April 10, 2017, when a payment in the amount of $2,500.00 was due but clearly not made, Petitioner
was aware that Ms. Walker was not making the required payments. He continued, however, to provide those services. Petitioner
has not alleged any subsequent agreement regarding the payments or promises of payment. Accordingly, it would be impossible
for the Commonwealth to prove that any services provided after April 10, 2017 were obtained through deception. Petitioner knew
he was not being paid and, nevertheless, continued to provide those services.
The engagement letter stated, “In addition, and subject to applicable rules of professional conduct governing attorneys, we

reserve the right to withdraw from further representation of you at any time.” This gave Petitioner the right to withdraw his
representation at any time consistent with the Rules of Professional Conduct. Rule 1.16 (b) (5) permits an attorney to withdraw
from representation if “ ... the client fails substantially to fulfill an obligation to the lawyer regarding the lawyers services ... ”
Counsel could have withdrawn upon non-payment of the initial monthly payment of $2,500.00 in April, 2017 or at any time there-
after, provided he could have done so in a manner that would not have prejudiced his client. The fact that he continued to provide
services when he knew he was not being paid for those services belies any claim that he was “deceived” into providing those services.

Though deception is not defined in section 3926, it is in section 3922, “Theft by Deception”, which provides that a person
deceives if he intentionally:

(1) creates or reinforces a false impression, including false impressions as to law, value, intention or other state of mind;
but deception as to a person’s intention to perform a promise shall not be inferred from the fact alone that he did not
subsequently perform the promise;

(2) prevents another from acquiring information which would affect his judgment of a transaction; or

(3) fails to correct a false impression which the deceiver previously created or reinforced, or which the deceiver knows
to be influencing another to whom he stands in a fiduciary or confidential relationship.

18 Pa. C.S.A. § 3922 (a). The Petitioner’s claim that Ms. Walker committed the offense of Theft of Services must rest on the
contention that when she signed the fee agreement to obtain legal services, she intended to deceive him with her promise to pay
for those services. She did, however, make payment towards those services. She has failed, however, to completely fulfill her
promise to pay, on future dates, for services provided. That fact is insufficient to establish that when she made the agreement, her
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intent was to not make those subsequent payments. As the failure to “ ... subsequently perform ... ” promise to make future
payments is insufficient as a matter of law to infer an intent to deceive and the Petitioner averred no other facts to prove an intent
to deceive, a prima facie case was present. The Commonwealth could not have erred in refusing to approve a private criminal
complaint where no prima facie case for that crime was alleged.
The Commonwealth also did not abuse its discretion in disapproving the complaint for the reason it proffered, that the

Petitioner’s dispute with Ms. Walker was more appropriately handled as a civil matter. Moreover, the Court wholeheartedly agrees
with the statement in Mr. Avetta’s letter that Petitioner’s filing of the request for a private criminal complaint in this matter was
an “ ... attempt to use the criminal justice system and the office of the District Attorney as a de facto collection agency ... ”.
Attempting to use the criminal justice system in this manner, as a bludgeon to coerce the payment of a debt, is an abuse of the
processes of this Court. That abuse is made even more egregious because the Petitioner is an attorney and is therefore assumed to
have a better understanding of the applicable legal principles than a layperson. That assumption is sorely tested here.4

The Petition is frivolous and a waste of the resources of the Court in that it is without any basis in the law or in the facts alleged.
The Petitioner presented nothing to establish an intent on the part of Ms. Walker to deceive him when she entered into the fee
agreement. Her failure to fulfill promises to pay in the future cannot, as a matter of law, infer deceit. Since this essential element
could not be proven, both the initial request for a private criminal complaint and, more egregiously, the presentation of a Petition
to this Court seeking that which the law does not allow, were frivolous. The Court would note that the request for a criminal
complaint and subsequent petition to this Court to review the disapproval by the District Attorney is not the first attempt by the
Petitioner to coerce payment of the fees he claims to be owed using baseless threats of legal consequences to Ms. Walker. In his
February 23, 2018 demand letter to Ms. Walker, attached to the request for criminal complaint, Attorney Logue advised that if
he was forced to bring legal action “ ... you may be liable for any courts costs, attorney fees and damages, including punitive
damages.” It is axiomatic that, in Pennsylvania, attorney fees can only be obtained in litigation if provided by contract or in statute.
The engagement letter does not provide for an award of attorney fees and no statute in Pennsylvania would allow such an award
in a breach of contract action. Herd Chiropractic Clinic, P.C. v. State Farm Mutual Automobile Insurance Co., 64 A.3d 1058, 1062-
1063 (Pa. 2013). The threat that she could be responsible for punitive damage is also unsupported by the law in Pennsylvania.
Apparently, when Ms. Walker was not cowed into paying through threats of civil remedies that were not, as a matter of law, avail-
able to him, Petitioner decided that a private criminal complaint, similarly without any basis in the law or fact, would be more
coercive. The District Attorney’s office was correct in not permitting this perversion of the criminal justice system to private ends
and certainly did not abuse its discretion in disapproving a frivolous request for a criminal complaint.

BY THE COURT:
/s/Manning, P.J.

1 The Petitioner incorrectly designated the pleading as a “Petition to Compel”. The proper designation is a Petition for Review,
as is set forth explicitly in Pa. R. Crim. P. 506 (B) (2).
2 The Court would note that the request for the private criminal complaint was not filed by this Petitioner, Sean Logue and
Associates, a professional limited liability company. It was filed by an individual, Sean Logue. Presumably, Sean Logue is a
member of Sean Logue and Associates. Because the Petition is denied for other reasons, the Court need not address whether the
PLLC has standing to seek review of the denial of the request for criminal complaint filed by one of its members.
3 Commonwealth v. Malloy. 304 Pa.Super. 297, 450 A.2d 689 (1982).
4 It is telling to this Court that in conducting research in an attempt to find reported decisions involving attorneys filing private
criminal complaints over unpaid fees, the only case that was returned was a decision of the New Jersey Supreme Court involving
attorney discipline, In The Matter of Larry S. Loigman, an Attorney at Law, 117 N.J. 222, 565 A.2d 1076 (N.J. 1989), where
discipline was imposed on an attorney for filing a private criminal complaint over the balance due for legal services.

Benjamin D. Friedman v.
Mary Anne Murphy

Publish—Ejectment—Adverse Possession—Easement Appurtenant—Abandonment

Court ruled that an easement appurtenant had been abandoned and/or extinguished by virtue of adverse possession
and that a portion of Plaintiff ’s property was acquired by adverse possession. Easement not used for at least 30 years
and a tree had been planted and grew for 35 years impeding use of Plaintiff ’s easement. Fence and deck encroachment
for more than 21 years created interest by adverse possession.

No. GD-17-001461. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, Jr., J.—January 23, 2019.

OPINION
Plaintiff, Benjamin D. Friedman (“Plaintiff”), appeals the Court’s October 30, 2018 Order of Court. For the reasons set forth in

this Opinion, the Order of Court should be affirmed.

PROCEDURAL HISTORY
This action concerns two adjacent properties: 408 and 410 W. North Avenue, Pittsburgh, Pennsylvania. Plaintiff, owner of 408

W. North Avenue, filed a complaint in ejectment on January 25, 2017, against Mary Anne Murphy (“Defendant”), owner of 410 W.
North Avenue. Plaintiff sought ejectment of Defendant from an appurtenant easement over 410 W. North Avenue, which he allegedly
owned for the purposes in ingress and egress from 408 W. North Avenue to Eloise Street. Access to Eloise Street from 408 W. North
Avenue is otherwise blocked by a property known as 409 Eloise Street. Plaintiff also sought ejectment of Defendant’s deck and
fence that allegedly encroached on his property.
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In her response Defendant raised adverse possession as an affirmative defense to Plaintiff ’s claims. Defendant also filed a
counterclaim to quiet title based on adverse possession of the alleged encroachment and of the easement. By Order of Court dated
June 6, 2018 a two (2) day non-jury trial was scheduled for October 10 and 11, 2018 before the Court.

FACTS
John C. Nock previously owned both Lot 35 and Lot 36, designated now as 410 and 408 W. North Avenue, respectfully. By deed

dated May 17, 1946 Mr. Nock conveyed title to 410 W. North Avenue to Michael Tarasovich er ur. (the “Nock Deed”). In this deed,
Mr. Nock reserved the right of ingress and egress “over and upon a private alleyway bounded and described as ... [beginning]
on the Southerly side of Eloise Street at the dividing of lots #35 and #36 ... [w]estwardly 4 feet 9 1/4 inches to a point; thence
[s]outhwardly and parallel to said dividing line, 56 feet 6 inches to a point[.]” The path described was “for the common use and
benefit of ... the property adjoining known as #408 North Avenue West.” By deed dated October 12, 1948 Mr. Tarasovich conveyed
410 W. North Avenue to John S. Griglak, reserving right to the same easement for ingress and egress (the “Griglak Deed”). The
easement is not expressly reserved thereafter in the chain of title of 410 W. North Avenue. By deed dated May 29, 1956 Mr. Griglak
conveyed title to Jennie J. Haynes.
Paul R. Hirschfield acquired 410 W. North Avenue by deed on September 4, 1974 (the “Hirschfield Deed”) from Pittsburgh

National Bank, executor of the Estate of Ms. Haynes. The Hirschfield Deed states the property was conveyed “[t]ogether with all
of the right, title and interest, inchoate or absolute, if any, of the sellers ... which the sellers and the predecessors in title have
acquired or are acquiring through the exercise of adverse possession.” David Spence, Defendant’s direct predecessor in title, then
acquired title to 410 W. North Avenue on January 31, 1989 by deed from Mr. Hirshfield (the “Spence Deed”). The Spence Deed
states the Mr. Spence took title to the property subject to any interest established by “prior instruments of record ... and/or as are
apparent from an inspection of the premises.”
At the time Mr. Spence acquired title to the property there was a fence separating the properties and a deck attached to the back

of the home. The fence had no gate and precluded access between 410 and 408 W. North Avenue. From the time Mr. Spence
purchased 410 W. North Avenue Defendant and Mr. Spence operated, managed, and maintained it as a rental property. Mr. Spence
and Defendant married on July 27, 1994. Defendant and Mr. Spence continued to operate, manage, and maintain 410 W. North
Avenue up to the fence line until Mr. Spence’s passing in 2004.
As Adminstratrix of Mr. Spence’s Estate Defendant conveyed title to 410 W. North Avenue to herself by deed dated April 8, 2004

(the “Murphy Deed”). The Murphy Deed, like the Spence Deed, contained language that Defendant took title to the property
subject to any interest established by “prior instruments of record ... and/or as are apparent from an inspection of the premises.”
Following acquisition of record title Defendant continued to maintain the property up to the fence line.
Plaintiff acquired title to 408 W. North Avenue by deed dated May 14, 2014 from Federal Home Loan Mortgage Corp. A

corrective deed was later filed on January 27, 2015. A survey performed by Plaintiff prior to purchasing the property showed that
the fence that bisected the properties was encroaching on his property line. That fence had been present between the properties
since Defendant took possession of the property in 1989 when Mr. Spence bought it. With Defendant’s permission Plaintiff replaced
the fence that bisected the properties. The fence was removed on July 25, 2016. A new fence was constructed by Plaintiff in August
of 2016 and was set back even further from the party wall than the former fence. The new fence had a gate, allowing Plaintiff access
to the easement at issue. Shortly thereafter, Defendant also installed a fence. Defendant’s fence was in the same place as the old
fence, using the same post holes. Defendant’s fence did not have a gate and blocked Plaintiff ’s access to the easement.

COURT FINDINGS AND ORDER
Following the trial, the Court found in favor of the Defendant on all claims by Order of Court dated October 30, 2018. The Court

found that the easement of record was abandoned based on the proven existence of the fence since at least 1989. Even if the ease-
ment had not been abandoned, the easement would have been extinguished by adverse possession by the Defendant. Defendant’s
possession began in 1989 when her soon-to-be husband purchased the property and they took possession of it. The Court also found
that the portion of Plaintiff ’s property that Defendant was allegedly encroaching was adversely possessed by Defendant. That
Order provided as follows:

EASEMENT:

1. Plaintiff ’s claim for ejectment of easement is hereby DENIED.

2. Defendant, property owner of 410 W. North Avenue, Pittsburgh, PA 15212, 22nd Ward, Block 23-P-Lot 20 owns absolutely
and is entitled to quiet and peaceful possession of the following described easement of record:

a. BEGINNING on the Southerly side of Eloise Street at the dividing line of Lots #35 and #36 ... ; thence along Eloise
Street Westwardly 4 feet 9 1/4 inches to a point; thence Southwardly and parallel to said dividing line, 56 feet and
6 inches to a point; thence Eastwardly by a line parallel to Eloise Street, 4 feet and 9 1/4 inches to a point in the
dividing line between lots #35 and #36 in said plan; and thence Northwardly along said last mentioned dividing line
56 feet 6 inches to the southerly side of Eloise Street at the point of beginning.

3. Title is hereby quieted to said property in Defendant as against the Defendant and persons claiming under her.

4. Plaintiff, and all person claiming under him, are enjoined from asserting any estate, right, lien or interest to said
easement or[,] to said easement or any part thereof adverse to Defendant.

DECK AND FENCE:

6. Plaintiff’s claims for ejectment of Defendant’s fence and the encroaching portion of Defendant’s deck are hereby DENIED.

STANDARD OF REVIEW
A Pennsylvania Appellate Court’s standard of review in the case of a non-jury trial is wellsettled. It is as follows:

[The Superior Court’s] appellate role in cases arising from non-jury trial verdicts is to determine whether the findings of
the trial court are supported by competent evidence and whether the trial court committed error in any application of the
law .... The trial court’s conclusions of law on appeal originating from a non-jury trial are not binding on an appellate court
because it is the appellate court’s duty to determine if the trial court correctly applied the law to the facts of the case.
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Wyatt, Inc. v. Citizens Bank of Pennsylvania, 976 A.2d 557, 564 (Pa.Super. 2009).

The findings of fact of the trial judge must be given the same weight and effect on appeal as the verdict of a jury. Wilson v.
Transp. Ins. Co., 889 A.2d 563, 568 (Pa.Super. 2005). The evidence is to be considered in the light most favorable to the verdict
winner, reversing only if the findings are not supported by competent evidence or if the findings are “premised on an error of
law.” Id. “[Where] the issue ... concerns a question of law, [the Superior Court’s] review is plenary.” Id.

DISCUSSION
Plaintiff raises nine (9) issues on appeal. Plaintiff ’s issues will be addressed thematically and will be grouped into concerns

about the Court’s allegedly non-specific Order; the finding that the easement was extinguished by adverse possession and/or
abandoned; the admittance of “a decedent’s income tax returns” into evidence; the doctrine of consentable line and its effect on
the subject easement; and the Court’s failure to recognize that the six (6) inches between the record boundary line and the ease-
ment does not affect the validity of the easement.

1. The Court did not err in not issuing a formal finding of facts or further explaining its ruling as the Order of Court
dated October 30, 2018 disposed of all claims for relief.

The Pennsylvania Rules of Civil Procedure provide that an action tried by a judge without a jury “shall be conducted as
nearly as may be as a trial by jury is conducted and the parties shall have like rights and privileges.” Pa.R.C.P. 1038(a). “The
decision of the trial may consist only of general findings as to all parties but shall dispose of all claims for relief.” Pa.R.C.P.
1028(b)(emphasis added). Rule 1038(b) goes onto further state that “[t]he trial judge may include as part of the decision
specific findings of fact and conclusions of law with appropriate discussion.” Id. (emphasis added).
Here, Plaintiff contends that it is “virtually impossible to discern the basis of the judge’s order, or to itemize errors concisely.”

The Court’s Order disposed of Plaintiff ’s claims for relief–ejectment of the fence and deck and ejectment from the easement. Both
were denied, and title was quieted. All other findings or explanations that the Court did or did not offer are permissive based
on the language of Pennsylvania Rule of Civil Procedure 1028(b). Moreover, it would seem that Plaintiff had very little problem
itemizing his grievances seeing as he cited nine (9) alleged errors by the Court. As such, the Court did not err in issuing the October
30, 2018 Order of Court that completely disposes of Plaintiff ’s claims for relief.

2. The Court did not err in finding that the easement of record was abandoned based on the clear and convincing
evidence that the fence was erected or permitted to exist by Plaintiff ’s predecessor in interest.

The Court found that the easement was abandoned by Plaintiff ’s predecessors in interest by whose actions Plaintiff is bound.
The fence bisecting the two properties was either erected or allowed to exist by Defendant’s predecessors in interest.
To establish abandonment of an easement it must be shown that there was an intent to abandon the right-of-way in addition to

either the adverse possession of the easement by the servient estate, affirmative action by the owner that renders use of the ease-
ment impossible, or obstruction by the owner of the easement that is inconsistent with its enjoyment. Piper v. Mowris, 351 A.2d
635, 640 (Pa. 1976). Owners of dominant tenements are bound by the actions of their predecessors in title relating to easements.
Hatcher v. Chesner, 221 A.2d 305 (Pa. 1966). Where an owner of an easement by deed takes affirmative ·action that is inconsistent
with further use of the easement, an easement will be deemed abandoned even in the absence of adverse use of the servient
tenement. Id. at 143.
Allowing a condition to persist that renders use of the easement impossible or is inconsistent therewith will be considered

affirmative action for the purposes of abandonment. Hatcher v. Chesner, 221 A.2d 305. In Hatcher, a right of way existed between
two properties by means of a garage with double doors on either end. The plaintiff sought to enjoin Defendants from obstructing
the easement. The easement had not been used for over thirty (30) years. A tree had been either planted or permitted to grow for
thirty-five (35) years in front of the garage door, impeding any ability to open the garage door. A board was also nailed across both
doors on the plaintiff ’s side. These conditions were present prior to the plaintiff ’s acquisition of the property. The Hatcher court
ruled that because “the plaintiff, or his predecessors in title ... , planted or permitted a tree to grow on the land ... which obstructed
the easement to a material extent” the easement was abandoned. Id. at 308 (emphasis added). The Hatcher Court further held that
the plaintiff “placed or permitted to be placed, a bar across the doors.” Id. (emphasis added). The court ruled that these acts were
not “mere inaction, but rather affirmative acts on the part of the plaintiff and his predecessors in title, which were inconsistent
with further use of the easement.” Id.

Here, the easement was abandoned by Plaintiff ’s predecessors in interest regardless of whether they erected the fence or not.
Neither Plaintiff nor Defendant disputed that the fence existed in 1989 and remained in place until Plaintiff removed it in July of
2016. The fence had no gate and spanned the distance between the two properties, rendering use of the right of way impossible. The
erection of the fence or acquiescence to its existence shows an intent to abandon the easement in line with Hatcher. Though not
required for abandonment, Defendant then adversely possessed the easement, as discussed infra. Even assuming that Defendant did
not adversely possess the easement, the fence rendered the easement impossible to use and obstructed it in a manner inconsistent
with its continued use. The Court found the existence of the fence to be clear and convincing evidence of its abandonment,
especially considering that neither party disputed its existing since at least 1989 when Defendant acquired the property.

3. The Court did not err in finding, by clear and convincing evidence, that Defendant had adversely possessed both the
easement and the portion of property that Defendant was encroaching upon because Defendant possessed the property
beginning in 1989.

While non-use of an easement does not extinguish it, the elements of adverse possession will extinguish an easement. Borough of
Edgeworth v. Lilly, 565 A.2d 852 (Pa.Cmwlth. 1989). Adverse possession must be proven by clear and convincing evidence. Flannery
v. Stump, 786 A.2d 255 (Pa.Super. 2001). The possession required to extinguish an easement must be “actual, continuous, adverse,
visible, notorious and hostile ... for the prescriptive period of twenty-one years.” Estojak v. Mazsa, 562 A.2d 271, 274 (Pa. 1989).
Conduct that is sufficient to acquire title to land may not be sufficient to extinguish someone else’s easement over that land. Id.

To extinguish an easement ..., the servient tenement owner must demonstrate a visible, notorious and continuous adverse
and hostile use of said land which is inconsistent with the use made and rights held by the easement holder, not merely
possession which is inconsistent with another’s claim of title.
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Estojak v. Mazsa, 562 A.2d 271, 274-275 (Pa. 1989)(emphasis added). In acquiring title to land through adverse possession where
the possession is “open, notorious, exclusive and continuous, hostility may be implied.” Palac v. DiSanto, 622 A.2d 378, 282
(Pa.Super 1993).
To extinguish an easement “[t]here must be shown, by word or act, an express repudiation of the right acquired by others ....

No particular conduct is required, but the obstructing conduct must be inconsistent with one’s right to enjoy the easement.”
Stozenski v. Borough of Forty Fort, Luzerne County, 317 A.2d 602, 605-606 (Pa. 1974 ). The Stozenski Court held an easement was
not extinguished by adverse possession because there was no conduct that interfered with the use and enjoyment of the easement
by “the defendant or any of his predecessors in title.” Id at 606. To constitute possession adequate for adverse possession of an
easement, the “possession need not be exclusive. Rather, it need only be a type of possession which would characterize an owner’s
use.” Brennan v. Manchester Crossings, Inc., 708 A.2d 815 (Pa.Super. 1998).
Here, the fence line bisecting the two properties was maintained by Defendant during Mr. Spence’s lifetime and following

his passing. Starting in 1989, Mr. Spence and the Defendant used the property as owners would in renting and maintaining the
property up to the fence line that encroached on Plaintiff ’s property and the area where the easement is located. Defendant, not
Mr. Spence, advertised the property, secured the tenants, collected the rent, and managed the property since 1989. The
Defendant even paid taxes on her share of the income from the property while Mr. Spence was the title owner. Defendant used
the property as the owner would have, and possessed both the disputed encroachment and the easement exclusively of Plaintiff
or Plaintiff ’s predecessor in title for more than the statutorily required twenty-one (21) years.
Defendant and her predecessors maintained the property up to the fence line and showed an intent to block access from 408 W.

North Avenue. When Plaintiff told Defendant that the fence was falling down, she had a maintenance man stabilize it. Maintenance
of the property and the fence is certainly hostile to the owner of an easement that is blocked by the fence. Defendant maintained
the property up to the fence and the fence itself. The Court found this to be clear and convincing evidence of the Defendant’s intent
to maintain the property against those outside the fence, including any easement holder.
Because the Court found, based on Defendant’s possession of the property starting in 1989, that title to the encroached few inches

of property was adversely possessed and that the easement was similarly extinguished, the Court need not address Plaintiff ’s issue
raised based on tacking.

4. The Court did not abuse its discretion in admitting into evidence “a decedent’s income tax return” because no
decedent’s tax returns were presented to the Court for admission.

Plaintiff contends that the Court erred in allowing a “greatly redacted portion of a decedent’s income tax return into evidence
although it had never been included in Defendant’s Pretrial Statement.” See Plaintiff ’s Statement of Matters Complained of an
Appeal ¶5. The Court, however, was never presented with “a decedent’s” tax return. The only decedent even marginally involved
in this case would be Mr. Spence and none of his tax returns were offered into evidence by Defendant. As such, the Court could
not have abused its discretion by admitting such evidence since it was neither offered nor admitted into evidence.

5. The Court need not Address Plaintiff ’s contentions that it failed to recognize that the six (6) inches between the
record boundary line and the easement does not affect the validity of the easement or that the doctrine of consentable
line can apply only to the disputed deck and fence encroachment. The issues were disposed of on other grounds.

The Court found that there was an easement of record regardless of the six (6) inches between the boundary line and the ease-
ment. The Court further found that the easement was abandoned by Plaintiff ’s predecessor in interest before Plaintiff become the
title owner of 408 W. North Avenue. The Court also found that even if the easement had not been abandoned it was extinguished
by the adverse possession of Defendant. The Court further found that Defendant adversely possessed the disputed tract of land
that the fence and deck encroached on. As the Court reached its conclusions based on abandonment and adverse possession, the
Court need not address any alleged errors based on other theories.

CONCLUSION
The Court did not err in finding that the easement of record was abandoned by Plaintiff ’s predecessors in interest based on the

clear and convincing evidence that the fence was permitted to exist since at least 1989. The Court further did not err in finding
that had the easement not been abandoned, it would have been extinguished by the Defendant’s adverse possession based on the
clear and convincing evidence that she independently maintained the property up to the fence line since 1989 and the fence itself.
For this same reason, the Court did not err in finding that the portion of the property that the deck and fence encroached on was
also adversely possessed by Defendant. The Court, therefore, denied Plaintiff ’s claims for ejectment related to the easement and
the encroaching portions of Defendant’s deck and fence. The decision of the Court should be affirmed.

BY THE COURT:
/s/Walko, Jr., J.
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Joleen Rollinson and David Rollinson v.
Slide the City, LLC, a Utah LLC; Slide the Paradise City, LLC,

a Utah LLC; Slide the City Productions, Inc., a Utah Corporation,
f/t/d/b/a, and as successor in interest to, Slide the City, LLC, a Utah LLC;

Ryan Johnson, an adult individual; David Wulf, an adult individual;
and Allegheny County

Jurisdiction—Service of Process—Judicial Estoppel—Local Rule 1028

Denying Defendants’ Preliminary Objections challenging the Court’s jurisdiction and concluding Defendants were judicially
estopped from making a jurisdictional challenge where they acquiesced to the Court’s jurisdiction in a companion case,
and made other relevant admissions in those proceedings. Factual averments within a party’s Preliminary Objections
will not be deemed admitted absent a verification and compliance with Local Rule 1028.

No. GD 17-008390. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—August 31, 2018.

OPINION
The Defendants, Slide the City, LLC, Slide the Paradise City, LLC, Slide the City Productions, Inc., Ryan Johnson, and David

Wulf, appeal this Court’s March 19, 2018 Order, denying their preliminary objections and finding that service of process was
effective under Pennsylvania Rule of Civil Procedure 404 et al as to all corporate and individual Defendants. This Court further
overruled the Defendant’s Connor objections.1

PROCEDURAL HISTORY
The present action commenced by Writ of Summons filed in Allegheny County on June 7, 2017. Original Service of Process was

made pursuant to Pennsylvania Rules of Civil Procedure 403, 404, and 405 between June 23 and September 12, 2017. Further
discussion of this service will be discussed below. The Plaintiffs subsequently filed a civil complaint on December 13, 2017 and on
January 15, 2018, Defendants filed Preliminary Objections. Oral argument on the Preliminary Objections was heard on March 16,
2018, at which time the Defendants focused entirely on the Plaintiffs defective service of process. The Court denied the
Defendant’s Preliminary Objections on March 19, 2018, issuing an order focusing on the Plaintiffs service of process. The
Defendants subsequently filed an Application to Amend Order on March 29, 2018. This Court denied that order on April 16, 2018,
finding that a substantial issue of jurisdiction was not presented and that there was no controlling question of law that “may”
resolve the matter. The Defendants filed a Petition for Review with the Superior Court of Pennsylvania, which was granted on June
22, 2018. This Court requested the Defendant’s 1925(b) Concise Statement of Errors Complained of on Appeal, which they timely
filed on July 11, 2018.

FACTS
The instant case arises from the “Slide the City” waterslide event that occurred in South Park, Allegheny County, Pennsylvania

on June 6-7, 2015. On those dates, the Defendants owned and operated a for-profit waterslide business which constructed,
managed, staffed and supervised a three lane, 1000 foot long inflatable waterslide. Plaintiffs’ Complaint (P.C.) Exhibit “A” pg. 1.
The Defendants had entered into a licensing agreement with Allegheny County to use the Sunnyside Hill at South Park. Id. During
the event, a number of patrons including the Plaintiff, Joleen Rollinson, were injured while using the waterslide. As a result of her
injuries, the Plaintiff and her husband, David Rollinson brought the present action against the Defendants.

STANDARD OF REVIEW
This Court emphasizes that the standard of review for this Court’s order is to deny preliminary objections when doubt exists.

This presumption was the controlling factor in all of the determinations discussed below. When considering preliminary objections,
all material facts set forth in the challenged pleading are admitted as true, as well as all inferences reasonably deducible there-
from. Langella v. Cercone, 34 A.3d 835 (Pa. Super. 2011); Haun v. Community Health Systems, Inc., 14 A.3d 120, 123 (Pa. Super.
2011). If any doubt exists as to whether preliminary objections should be sustained, that doubt should be resolved in favor of over-
ruling the preliminary objections. Stoloff v. Neiman Marcus Group., Inc., 24 A.3d 366, 369 (Pa. Super. 2011).

SUMMARY OF ARGUMENT
The parties came before this Court on March 16, 2018 to argue the Defendants’ Preliminary Objections to the Plaintiffs’

Complaint. The Defendants came before this Court the week before, on March 5, 2018 in the companion case Basa v. Slide the
Paradise City LLC et al GD-17-008306 to argue the Co-Defendant Allegheny County’s Preliminary Objections. This Court found it
significant that the Defendants did not file any preliminary objections, nor did they challenge the Court’s jurisdiction at that time.

Argument was heard in the case sub judice and it primarily centered on the Plaintiff ’s alleged defective service of process on
the Defendants. When this Court issued its Order overruling the preliminary objections, it specifically found “effective service of
process pursuant to Rule 404 et al for all corporate and individual defendants”.

It is only now, in their Petition for Review to the Superior Court and their 1925(b) Concise Statement of Errors Complained that
the Defendants’ argument shifts to “playing no role” in the Slide the City event. Specifically, in Paragraph 20 of the Petition to
Review, the Defendants state,

“[T]he unrebutted record evidence established that each Petitioner, except for Slide the Paradise City, LLC, played no
role in the event that gave rise to Respondents’ cause of action, and it was clear that the Court of Common Pleas
committed an egregious abuse of discretion in not sustaining Petitioners’ Preliminary objections and by failing to amend
its Order as requested. (emphasis added)

Simply stated, this Court finds this argument to be misleading and misinformed. To assert that the Defendants “played no role” in
the event that gave rise to the Plaintiffs’ cause of actions is confounding. In light of the whole record, the Court finds the
Defendants cannot now claim they had no involvement when they were previously sued for injuries sustained by other patrons
during the same event. The record before this Court, as well as admissions made by the Defendants in the companion cases
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requires overruling the Defendants’ preliminary objections.
This Court begins by reviewing the “alleged” defective service because an absence of proper service would preclude this Court

from exercising jurisdiction over the Defendants. See, Frycklund v. Way, 599 A.2d 1332, 1334 (Pa. Super. 1991). In concluding the
service of process on the Defendants was effective pursuant to the applicable Rules of Civil Procedure, the Court then analyzed
the Defendants’ contacts.

In analyzing the Defendants’ contacts, this Court finds they should be estopped from challenging this Court’s jurisdiction now
when they failed to challenge it in the companion cases arising from the same waterslide event. Admissions made by the
Defendants in those cases directly contradict the averment on appeal that they “played no role” in the underlying events.
Consequently, the Court finds that it did not err in exercising specific personal jurisdiction over them.

DISCUSSION
SERVICE OF PROCESS ON ALL DEFENDANTS COMPLIED WITH THE PENNSYLVANIA RULES OF CIVIL PROCEDURE 403,
404, 405 AND 424.

Pennsylvania Rule of Civil Procedure 404 governs service of original process outside of the Commonwealth of Pennsylvania.
Rule 404 allows for service by mail in a manner provided by Rule 403. Rule 403 states “If a rule of civil procedure authorizes
original process to be served by mail, a copy of the process shall be mailed to the defendant by any form of mail requiring a receipt
signed by the defendant or his authorized agent. Service is complete upon delivery of the mail.”(emphasis added). The relevant
note to Rule 403, which the Defendants rely on in arguing the Plaintiff failed to provide appropriate service of process, states,

“The United States Postal Service provides for restricted delivery mail, which can only be delivered to the addressee or
his authorized agent. Rule 403 has been drafted to accommodate the Postal Service procedures with respect to restricted
delivery”.

The Defendants would ask this Court to change Rule 403 and require restricted delivery as the only manner in which someone can
provide original service of process via the mail. This Court does not agree, as neither the rule nor the note explicitly require
restricted delivery for service of process. Rule 403 expressly says that “any form of mail requiring a receipt” is appropriate.

First, pursuant to Pennsylvania Rule of Civil Procedure 129(e), a note to a rule or an explanatory comment is not part of the
rule but may be used in construing the rule. The applicability of explanatory notes was analyzed in Lauderberg v. Port Authority
of Allegheny County, 436 A.2d 147, 151 (1981), where the court held,

These explanatory notes have not been officially adopted or promulgated by this Court, nor do they constitute part of the
rule. However, they indicated the spirit and motivation behind the drafting of the rule and they serve as guidelines for
understanding the purpose for which the rule was drafted. (emphasis added)

In sum, the note is not the rule!

Second, a recent case from the Commonwealth Court of Pennsylvania has specifically discussed the applicability of the note to
Rule 403. In Davis v. Walker, No. 861 C.D. 2016, 2017 WL 2290137 (Pa. Commw. Ct. May 24, 2017), the defendants appealed the
trial court’s denial of their petition to strike a default judgment against them. The Walkers argued that the trial court erred in
denying their petition to strike due to the “facially-defective” service of the Writ. They likewise maintained that the note to Rule
403 required original process be served by the restricted delivery type of certified mail. Id. at 2. In disagreeing with the Walkers
interpretation of Rule 403, the court in Davis cited Rule 129(e), emphasizing that notes to rules are not binding. Moreover, the court
cited the explicit language of Rule 403 which specifically allows for service of original process “by any form of mail requiring a
receipt signed by the defendant or his authorized agent.” Id (emphasis added). The court further noted that the explicit language
of Rule 403 mirrors that of the Pennsylvania Long Arm Statute 42 Pa. C.S.A. §5322(a)(3) in allowing service to be made by “any
form of mail”. Id.

This Court understands Davis is not precedential as an unpublished opinion but does find the opinion to be on point and
highly persuasive. See, Commonwealth Court Internal Operation Procedure §414. The Defendants here are making the identical
argument as the defendants in Davis. This Court echoes the decision made by the Commonwealth Court in that, the note to Rule
403 is only a guideline and does not establish any further requirement that original service of process must be completed by
restricted delivery.2

When examining service, the burden of proof falls on the plaintiff to show that they made a good faith effort to serve the defen-
dant. The Defendants argue that this Court erred in not requiring the Plaintiff to show that that original service of process was
made pursuant to the applicable rules of civil procedure. In light of the above discussion regarding the note to Rule 403, this Court
finds that the Plaintiff made a good faith effort to serve the Defendants and did so by providing Affidavits of Service for all of the
Defendants.

Specifically, service was properly made on Slide the City LLC. The Affidavit of Service shows that service was made on June
27, 2017. It was signed for by Pamela Hyde who is the office manager for the Defendant Slide the City Production Inc.. Defendants’
Preliminary Objections (D.P.O.) Exhibit “O”. As the successor in interest to Slide the City, LLC, Ms. Hyde, as an agent of the
corporation, would be the appropriate individual to accept service of process for the merged corporate entity pursuant to Pa. R.C.P. 424.

Service was also properly made on Slide the Paradise City on June 23, 2017 and was signed for by Heather Johnson. Ms. Johnson
is the appropriate person to accept service of process for Slide the Paradise City as she is the registered agent for this corporate
entity per the corporate record database for the State of Utah. The Court emphasizes that Ms. Johnson was a witness to the
execution of the licensing agreement between Slide the City LLC and Allegheny County.

Furthermore, Ms. Johnson accepted service of process for Ryan Johnson at the same time, at the address as defined by the
Licensing agreement for the “Slide the City” event. It is relevant to note that Ryan Johnson accepted service at that address, by
another person, in the companion case of Holland v. Johnson et al GD-17-017068. Because this Court is permitted to take judicial
notice of that fact, we find it relevant in determining if service of process was made in good faith. Thus, this Court finds that
service of process was made on the Defendant Ryan Johnson, when Heather Johnson accepted it at the address defined by the
licensing agreement.

The Defendants also challenge the service of process of David Wulf, stating it was improper to serve him by certified mail at
his former place of employment. The Defendants further assert that the “unrebutted” evidence produced shows that the unidenti-
fied person was not the agent of David Wulf and was thus not the appropriate person to accept service on his behalf. This Court
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disagrees and finds that service of process was properly made on David Wulf.
The Defendants rely on the affidavit of Pamela Hyde in support of their assertion that service of process was defective for David

Wulf. Ms. Hyde asserts that David Wulf does not reside at the address at which the Plaintiffs attempted to serve him nor has he
worked there at any point since June 1st, 2016. D.P.O. Exhibit “O” at ¶6. While the Defendants contention is that the service address
was his former place of employment, he was in fact served at that same address in both the Holland case and Basa case. By his
own admission in the Holland case, Wulf was the manager of Slide the City LLC during the relevant dates of the water slide event
with his place of employment being the address in Salt Lake City, UT. In both those instances, service of process was accepted by
Kurt Beckstrom at that address. While this may have been Wulf ’s former place of employment, this Court finds that the Plaintiff
made a good faith effort in effectuating proper service. While Ms. Hyde’s affidavit states that no one at Slide the City Productions
Inc. was given authority to act as Mr. Wulf ’s agent, this Court does take into account that someone did in fact sign for and accept
service and apparently thought they had the authority to act as his agent. Id. at ¶8. Additionally, this Court has serious doubts as
to any averments made by Ms. Hyde regarding the authorization the unidentified person may have had related to David Wulf
because the person remains unidentified. The Plaintiffs are entirely reliant on the United States Postal Service when it comes to
the signatures obtained for the affidavits of service. Thus, despite Ms. Hyde’s affidavit, the Plaintiff did make a good faith effort
to serve David Wulf.

Lastly, this Court must discuss the remedy sought by the Defendants. If this Court had found that all of the service of process
was defective, dismissal of the action would have been improper. See Weaver v. Martin, 655 A.2d 180 (Pa. Super. 1995). The appro-
priate remedy would have been for this Court to set aside any defective service and allow the Plaintiffs to serve appropriately. Id.
at 193. See also, City of Philadelphia v. Berman, 863 A.2d 156 (Pa. Cmwlth. 2004); Collins v. Park, 621 A.2d 996, 423 Pa. Super. 601,
(Super.1993), appeal denied 637 A.2d 278, 536 Pa. 618. Thus, denial of the Preliminary Objection, where the Court had substantial
doubt as to the merits of Defendants argument because of improper service, in conjunction with the above discussion, was proper
and no error was made by this Court.

THIS COURT HAS SPECIFIC JURISDICTION OVER THE DEFENDANTS BECAUSE OF THEIR MINIMUM CONTACTS TO
THE STATE.

Initially, this court understands that there are different types of jurisdiction, two of which include general and specific. General
Jurisdiction exists over a foreign defendant only if its contacts with the forum state “are so continuous and systematic, as to
render it essentially at home in the forum state” Goodyear Dunlop Tires Ops., S.A. v. Brown, 131 S. Ct. 2846, 2851 (2011). The
Defendants’ argument related to General Jurisdiction in their preliminary objection is misinformed and misleading. The Plaintiffs’
complaint regarding jurisdiction never alleged that this Court could exercise general jurisdiction over any of the Defendants. P.C.
at ¶12-14. The Plaintiffs’ only assertion in their complaint is that this Court had jurisdiction via the Pennsylvania Long Arm Statute,
42 Pa. C.S.A. §5322. P.C. at ¶12. Despite the fact that the Plaintiffs only raised specific jurisdiction in their complaint, the
Defendants still argued in their Preliminary Objections that this Court could not exercise general jurisdiction. D.P.O. ¶59-66. They
were correct, as the Plaintiffs no doubt would agree. The Plaintiffs even noted in their brief in opposition to the Preliminary
Objections that they were not claiming this Court had General Jurisdiction, citing Daimler A.G. v. Bauman, 134 S.Ct. 746 (2014).
Plaintiffs’ Brief at pg. 17. The Defendants’ discussion of general jurisdiction is a classic red herring, as the complaint is devoid of
any allegations regarding it and the preliminary objections incorrectly attack something that was never at issue. Similarly, the
Petition for Review to seek interlocutory appeal likewise contains a significant number of averments related to general jurisdic-
tion that again, have never been at issue.

The more important analysis to the instant case involves specific jurisdiction. Prior to undertaking it, this Court again takes
judicial notice of the prior two cases brought against the Defendants. In both the Holland and Basa cases discussed above, the
Defendants did not challenge this Court’s jurisdiction. No Preliminary Objections were filed by any of the named Defendants
raising that issue. This Court questions why the Defendants would now challenge jurisdiction when they have previously acqui-
esced to it in earlier cases. Clearly, the Defendant should be judicially estopped from challenging the Court’s jurisdiction now. 

The statutory basis for specific jurisdiction in Pennsylvania derives from the Pennsylvania Long Arm Statute, 42 Pa.C.S.A.
§5322. Unlike general jurisdiction, specific jurisdiction “depends on an affiliation between the forum and the underlying contro-
versy, and relies on the activity or an occurrence that takes place in the forum state and is therefore subject to the States regula-
tion.” Goodyear at pg. 2851. Further stated, specific jurisdiction has a narrow scope that is “focused on the particular acts of the
defendant which gave rise to the underlying cause of action”. Pappert v. TAP Pharm. Prod. Inc., 868 A.2d 624, 629 (Pa. Commw.
Ct. 2005).

When considering the particular acts of the defendant, the court must find that the contacts with the forum state are sufficient
to satisfy the Due Process clause of the 14th Amendment of the United States Constitution. Essential to the assessment of whether
a defendant should reasonably anticipate being subject to the forum states jurisdiction is whether the defendant purposely
directed his activities at residents and thus purposely availed himself of the privilege to conduct his activities in the forum state,
and garner the benefits and protections of the laws of that state. Burger King Corporation v. Rudzewicz, 105 S. Ct. 2174 (1985). In
denying the Defendants’ Preliminary Objections, this Court found that the Defendants’ conduct in the forum state satisfied the Due
Process clause of the 14th Amendment of the United States Constitution and thus subjected them to this Court’s jurisdiction. Recall
Justice Harlan Stone’s majority opinion in Int’l Shoe Co. v. State of Wash., Office of Unemployment Comp. & Placement, 326 U.S.
310, 316, (1945) and the concept that a defendant must have “certain minimum contacts with it such that the maintenance of the
suit does not offend ‘traditional notions of fair play and substantial justice” (citing Milliken v. Meyer, 311 U.S. 457, 463(1940)
(emphasis added)).

As it relates to Slide the City, LLC, this Court finds that its contacts with the forum state are sufficient to meet the constitutional
standards. Slide the City LLC is the entity that entered into the Licensing Agreement with the County of Allegheny to hold the event
in South Park. Nowhere in that licensing agreement is there another entity that was a party to the contract. This fact alone would
subject this Defendant to this Court’s jurisdiction.

The analysis of jurisdiction over the Defendant Slide the City Productions Inc. is wholly reliant on the contacts of Slide the City
LLC, as Slide the City Productions admitted it was formed and assumed Slide the City LLC’s assets and liabilities.3 Slide the City
Productions Inc., formerly operating as Slide the City LLC, admitted in the Basa case that it ran a business for the water slide
events where it was the franchisor that sold the rights to other companies to run the “Slide the City” event. As the successor to all
liability for Slide the City LLC, who was the named entity that entered into the agreement with the County of Allegheny, Slide the
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City Productions has sufficient contacts to Pennsylvania to be subjected to this Court’s jurisdiction.
This Court also properly exercised jurisdiction over Mr. Johnson. He signed the licensing agreement on behalf of the Defendant

Slide the City LLC. He admitted that his company Slide the Paradise City, LLC, constructed and ran the water slide event in
question. Mr. Johnson was present on both days of the event and was presumably representing his business interest as both a
member/owner of Slide the Paradise City LLC and possibly as an agent/employee of Slide the City LLC. Thus, Mr. Johnson
purposefully availed himself to the state of Pennsylvania by his actions in supervising the water slide event and acting as an
agent/employee of Slide the City LLC and this Court’s exercise of specific personal jurisdiction was proper.

Lastly, this Court properly exercised specific personal jurisdiction over the Defendant David Wulf. Mr. Wulf filed an answer
and new matter in the companion case of Holland were it was admitted that he was the Manager of Slide the City LLC with a
principle place of business at 59 West 100 South Street, Salt Lake City, UT. This fact raises serious doubt that Mr. Wulf had no
involvement in this case. Furthermore, Mr. Wulf did not challenge personal jurisdiction over him in the Holland case. By
acquiescing to jurisdiction there, the Court now takes notice of that and finds that it has personal jurisdiction over the Defendant
David Wulf because he had sufficient minimum contacts with Pennsylvania.

THE EVIDENCE SHOWS THE DEFENDANTS PLAYED A ROLE IN THE WATER SLIDE EVENT IN ALLEGHENY COUNTY.
In arguing their Preliminary Objections, the Defendants claim that the “unrebutted” record evidence supports their position

and as such, this Court should rule in their favor. Defendants’ 1925(b) ¶ 5. In its review of this alleged “unrebutted record
evidence”, after requests by the Defendants to amend the order denying the preliminary objections, this Court finds that argument
misinformed. Furthermore, it finds the Defendants’ self-serving affidavits as lacking in both credibility and candidness when
viewed in the context of the entire record.

In Pennsylvania, a court may take judicial notice of information contained in the publicly-available docket. See Deyarmin v.
Consol. Rail Corp., 931 A.2d 1 (Pa. Super. 2007). Further, “[i]t is well settled that this Court may take judicial notice of pleadings
and judgments in other proceedings where appropriate. This is particularly so where, as here, the other proceedings involve the
same parties.” Lycoming Cty. v. Pa. Labor Relations Bd., 943 A.2d 333, 335 n.8 (Pa. Cmwlth. 2007). In examining the credibility
of the Defendants’ affidavits sub judice, this Court was aware the Defendants had not challenged jurisdiction in the Holland or
Basa cases.

The Pennsylvania Supreme Court has long held that “Admissions of this type, i.e., those contained in pleadings, stipulations, and
the like, are usually termed ‘judicial admissions' and as such cannot later be contradicted by the party who has made them. See,
Wigmore, Evidence § 1604(2) (3d ed. 1940); Tops Apparel Mfg. Co. v. Rothman, 430 Pa. 583, 587–88, 244 A.2d 436, 438 (1968). This
Court can take judicial notice of admissions made by the Defendants in prior cases, and adopt them as facts in the instant case.

First and foremost, the Court emphasizes that these same Defendants were before this Court on March 5, 2018 in the compan-
ion case of Basa. The Court heard preliminary objections of the Co-Defendant Allegheny County to these Defendants’ cross claim.
But more striking to the Court was the fact that these Defendants did not file any preliminary objections to the Plaintiff Basa’s
complaint and submitted to this Court’s jurisdiction. The Court immediately had doubt as to the merits of the jurisdiction
argument when a week later, these Defendants and same legal counsel presented three affidavits claiming that this Court
cannot exercise jurisdiction.

Specifically, Affiant Richard Suber, CEO of Slide the City, LLC and President of Slide the City Productions Inc., essentially
disavows any involvement of either Slide the City LLC or Slide the City Productions Inc. in Pennsylvania. He averred that neither
business entity has transacted any business in Pennsylvania nor has any Slide the City or Productions employee ever worked in
Pennsylvania. He also averred that neither Slide the City LLC or Productions does any marketing in Pennsylvania nor does either
entity have business contacts in Pennsylvania. Suber noted that Ryan Johnson was not an employee of Slide The City LLC or
Productions on the date of the accident, no employee of either entity participated in any water slide event within or outside of
Pennsylvania and that no employee of Slide the City or Productions participated in, or was a party to, the licensing agreement
for the Allegheny County event that is attached to the complaint. Lastly, Suber averred that the waterslide event in question
was organized by employees of Slide the Paradise City LLC and further emphasized that Slide the City LLC or Productions had
no involvement.

The licensing agreement signed by Slide the City LLC directly contradicts these factual averments made by Mr. Suber. The
licensing agreement, dated May 5, 2015, names Slide the City LLC as the primary and only party to the contract with the County
of Allegheny. This Licensing agreement permitted Slide the City, LLC to hold the two-day water slide event in South Park and on
page 11, Article 32 Authorization, states, “Slide the City represents and warrants that its signatory has been duly authorized to
execute this Agreement on its behalf.” The signature page was signed on behalf of Slide the City LLC., by what appears to be “R
Johnson Title Owner” and witnessed by Heather Johnson. Exhibit A of the agreement required Slide the City to provide inter alia,
a website address, “slidethecity.com”, where residents of Pennsylvania could preregister and pay for rides. Also, the licensing
agreement included an email address, and phone number, for Slide the City LLC. Nowhere in the agreement does it name any other
entity, including Slide the Paradise City LLC, as being the party contracting with Allegheny County to provide the two-day water
slide event.

While the Court recognizes that Slide the Paradise City LLC may have been the franchisee, as Mr. Suber averred in his
affidavit, Slide the City LLC would remain liable. Paragraph 20 of the licensing agreement, Assignment and Delegations,
specifically prohibited Slide the City LLC from assigning or delegating its rights or duties under the agreement without the
prior written permission of the County. Even if the parties agreed to allow an assignment or delegation, Slide the City LLC
remains liable under Paragraph 20. This fact specifically contradicts the affidavit of Suber, who claimed that both Slide the
City LLC, and Slide the City Productions Inc. had no involvement in the Allegheny County event, or even had any business
contacts in Pennsylvania.

Beyond the agreement itself, a variety of admissions made by the Defendants in the Basa case further discredit Mr. Suber’s
affidavit. Paragraph 11 of the Defendants’ Answer and New Matter states “Defendant Slide the City Productions, Inc. is a
franchisor who sold to eligible franchisees the rights to host individual Slide the City events. Answering Defendant Slide the
Paradise City, LLC, owned by Answering Defendant Ryan Johnson, was one such franchisee who purchased the rights to host the
event in Pittsburgh, PA that is the subject of this action.” This admission confirms that Slide the City Productions Inc., formerly
trading and doing business as Slide the City LLC, was the party to the above referenced licensing agreement and at some point
sold and transferred its right to Slide Paradise the City and its owner Ryan Johnson. This admission alone contradicts most of



june 21 ,  2019 page 147

Richard Suber’s affirmations disavowing any business contacts in Pennsylvania and more specifically, that it had nothing to do with
the Slide the City water slide event that took place in Allegheny County. In addition, Ryan Johnson, an employee, agent, and
contract signatory, made admissions in the Answer and New Matter of the Basa case, at paragraphs 40 and 41, that he was
present when the water slide was constructed and present on site for both days of the event.

The final affidavit submitted by these Defendants was authored by Pamela Hyde, the current office manager of Slide the City
Productions, Inc. Ms. Hyde admits that she has been the office manager of Slide the City Productions since January 2016 and is
familiar with its officers, directors, employees and business activities. The events occurred in May-June of 2015, which by her own
admission, would mean she has no direct knowledge of because she was not an employee at the time. This affidavit was considered
only as it relates to the service of the Defendant David Wulf, as she would have direct knowledge of the business activities at
the time David Wulf was served. Any further review of the affidavit was discounted because of her lack of direct knowledge of
the business activities of the Defendants, as she was not employed by any of them during the time period of the event in
Allegheny County.

Ultimately, this Court finds that these same foreign Defendants Johnson, Wulf, Slide the City LLC, and Slide the City
Productions Inc. should be estopped from asserting the defense of lack of specific jurisdiction based on their admissions in the
companion cases and prior acquiescence to jurisdiction of this Court. As discussed above, the Defendant Slide the City LLC
admitted that that they had sold the right to “host”, which this Court interprets as “run and be in charge of”, the waterslide event
in question on June 6-7, 2015 to one its franchisees Slide the Paradise City, which is owned and operated by the individual
Defendant Johnson. Slide the City LLC was a party to the licensing agreement that was signed by its authorized employee or agent
Ryan Johnson. The contact email address on the face of the license agreement was ryan@slidecity.com. The licensing agreement
provides that advance tickets to the event were to be sold at the website slidethecity.com. In addition, Defendant Johnson admits
that he was present on site for the construction of the waterslide by his employees and present both days to presumably supervise
his employees. By his own admissions, Defendant Johnson was not sitting in his office in Utah on June 5-7, 2015, but rather was
present in this jurisdiction on site and presumably representing his business interest as a member/owner of Slide the Paradise City.
He now comes before the Court and throws up his hands, incredibly claiming that he had no contacts with the state of Pennsylvania
and thus no specific jurisdiction. It is abundantly clear to the Court that the Defendants have taken the opposite position
regarding specific personal jurisdiction in this case and should be judicially estopped from asserting this defense based on their
prior admissions and submission to this Court’s jurisdiction in the two companion cases.

DISMISSING THE PLAINTIFFS’ CLAIMS AGAINST DAVID WULF AND RYAN JOHNSON IS NOT APPROPRIATE AT THIS TIME.
The Defendants’ claim that this Court erred when it found that the Plaintiffs stated a claim against David Wulf and Ryan

Johnson as individuals. While this Court recognizes that there is a strong presumption that individuals are not liable for corpo-
rate acts, the Plaintiffs provided sufficient allegations in the Complaint to overcome that presumption at the preliminary objec-
tions stage. As was noted above, any doubt regarding preliminary objections must be decided in favor of denying them. In this
instance, the Court finds there may be doubt as to whether or not David Wulf and Ryan Johnson can be held personally liable
for their corporate acts, and it is because of that doubt and the standard with which this Court is to review preliminary objec-
tions, that the preliminary objections were properly denied and allowing the cases against these two Defendants to proceed was
not error. 

THE DEFENDANTS FACTUAL AVERMENTS SET FORTH IN THEIR PRELIMINARY OJBECTIONS DID NOT COMPLY WITH
LOCAL RULE 1028

The Defendants claim this Court erred when it failed to deem all factual averments set forth in the Defendants’ Preliminary
Objections as admitted because the Plaintiffs failed to timely file an answer where their Preliminary Objections contained a Notice
to Plead. Defendants’ 1925(b) ¶2. This Court does not agree.

Pennsylvania Rule of Civil Procedure 1028 establishes the standards for preliminary objections. Rule 1028 does not require that
the Plaintiff answer a Defendants’ preliminary objections. However, Allegheny County Local Rule §1028 enumerates an exception
to the general rule. Local Rule 1028 states that,

“Where preliminary objections contain grounds raising issues of fact under Pa.R.C.P. 1028(a)(1), (5), or (6), they: shall be
titled on the cover sheet ‘Preliminary Objections Raising Questions of Fact’; shall be endorsed with a notice to plead; shall
not have a brief attached; and will be scheduled for argument not sooner than ninety (90) days after filing.”

As the Defendants argues, the preliminary objections in the instant case alleged to raise issues of fact. While the Defendants did
include a Notice to Plead, there was no further compliance with the Local Rule 1028. The Defendants failed to supply the proper
title to the cover sheet, attached a brief with the preliminary objections, and scheduled an argument much sooner than permitted
by the rule.

Most significantly, the Defendants failed to verify the factual averments in the Preliminary Objection pursuant to Pa. R.C.P.
1024. As noted in Goodrich Amram, “the requirement of a verification is not waivable because without it a pleading is mere
narration, and amounts to nothing.” 2 Goodrich Amram 2d § 1024(a):1. While case law acknowledges that amendments should
be liberally allowed to cure technical defects in a verification, See, e.g., George H. Althof, Inc. v. Spartan Inns of America, Inc.,
295 Pa.Super. 287, 441 A.2d 1236 (1982); Monroe Contract Corp. v. Harrison Square, Inc., 266 Pa.Super. 549, 405 A.2d 954
(1979), the Defendants’ failure to verify the factual averments in his Preliminary Objections is highly determinative in light
of the liberal construction of technical defects. Atl. Credit & Fin., Inc. v. Giuliana, 2003 Pa. Super. 259, ¶ 10, 829 A.2d 340, 344
(2003). To admit the factual averments within the Defendants’ Preliminary Objections without this verification would be improper.
Thus, this Court finds that it did not err when it did not admit all factual averments stated in the Defendants’ Preliminary
Objections, because the Plaintiff was under no duty to respond to the Defendants’ unverified Preliminary Objections and was thus
not untimely in answering the Defendants’ Preliminary Objections as the Defendants claim.

CONCLUSION
In conclusion, no reversible error occurred in overruling the Defendants’ Preliminary Objections and this Court’s findings

should be affirmed and the Petitioner’s appeal should be dismissed with prejudice.

BY THE COURT:
/s/McVay, Jr., J.
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Date: August 31, 2018

1 See, Connor v. Allegheny General Hospital, 500 Pa. 305, 461 A.2d 600 (1983)
2 This Court recognizes that Commonwealth Court opinions are not binding on the Superior Court but finds the holding in Davis to
be on point and persuasive to the case sub judice.
3 As was noted above, the Defendants did not challenge this Court’s jurisdiction over the Defendant Slide the Paradise City, LLC,
and thus no discussion will be done related to that Defendants contacts to Pennsylvania.

Maria Mollura, an individual and administrator of the estate of Joseph Mollura v.
AFLAC Insurance

Contract—Insurance—“Sickness” Exclusion

Granting insurance company’s Preliminary Objections and dismissing Complaint which sought payment of the policy’s
death benefit because decedent’s death was caused by a disease he contracted at work (which fell under the excluded
definition of a “sickness”), rather than an insurable work related “incident”.

No. GD 18-010119. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—January 23, 2019.

OPINION
I am writing this Opinion in support of my November 2, 2018 Order of Court which granted Defendant’s Preliminary Objections.

Plaintiff has appealed this Order to the Superior Court of Pennsylvania. The facts of this case are unfortunate, but straightforward.
Decedent Joseph Mollura worked as a physician for Correct Care Solutions providing health care for the Pennsylvania State Prison
System. As a benefit of his employment, Decedent purchased an accidental injury insurance policy through Continental American
Insurance Company (“Continental,” improperly named AFLAC in the caption of the case.) In the summer of 2016 Decedent
contracted legionella pneumonia from the water source at his place of employment. Decedent died from complications of legionella
pneumonia on August 8, 2016. Plaintiff, Decedent’s widow, sought the death benefit payment from the accident policy issued by
Continental. Continental denied the claim and Plaintiff brought this litigation. On September 27, 2018 Continental filed Preliminary
Objections which I granted on November 2, 2018, dismissing Plaintiff ’s Complaint. Plaintiff filed her appeal on November 30, 2018
and filed her Concise Statement of Errors Complained of on Appeal (“Concise Statement”) on December 21, 2018. This Opinion
addresses the Concise Statement.

Plaintiff alleges that I erred by finding that the insurance policy did not cover Decedent’s death. Preliminary Objections may
be granted when, even accepting all the factors averred in a Complaint as true, no legal basis for recovery exists. Weily v. Albert
Einstein Medical Center, 51 A.3d 202, 207 (Pa.Super. 2012). Plaintiff ’s complaint avers the following: that the Decedent’s death
certificate lists legionella pneumonia as the cause of death, that Decedent contracted the disease from the water source at his place
of employment, that his death was the result of an “accident.” Presumably, the “accident” was the contraction of legionella
pneumonia. The plain, unambiguous language of the accident-based policy does not cover illness. The insurance policy, in
capital letters, clarifies that the policy is for “accident only coverage and does not pay benefits for loss from sickness.” (pg.
1 of Continental policy) Further, the policy lists as an exclusion “loss, injury, total disability or death contributed to, caused
by, or resulting from…sickness.” (pg. 9 of Continental policy). “Sickness” is defined in the policy as “any disease or bodily/
mental illness or degenerative process.” (pg. 9 of Continental policy). The Centers for Disease Control and Prevention, a federal
agency, describes Legionnaires’ Disease as “a very serious type of pneumonia (lung infection) caused by bacteria called
Legionella.” (www.cdc.gov/legionella/index/html). The Merriam-Webster’s Medical Dictionary defines pneumonia as “a disease
of the lungs…cause chiefly by infection.” Further, the Oxford Dictionary defines disease as a “disorder…not simply the result of
physical injury.” Pennsylvania courts have defined an “accident” as a “sudden and unexpected event,” with the sudden event
implying “a distinct happening or occurrence at a particular time” and where “the employee is almost invariably aware” of the
event. USX Corp. v. Liberty Mutual Insurance Company, 444 F.3d 192, 199-200 (3rd Cir. 2006), citing Pawlosky v. Workman’s Comp.
Appeal Board 525 A.2d 1204 (Pa. 1987) and Ciabattoni v. Birdsboro Steel Foundry & Mach. Co., 125 A.2d 365 (Pa. 1956). An
accident is distinguished from a disease, which “is latent and insidious….” Id. at 200. Therefore, by very definition, the
legionella pneumonia is a disease encompassed by the term “sickness” and is excluded by the insurance policy. The language
of the insurance policy is clear that death from sickness is not covered under this policy. Beyond the clear language of the insur-
ance policy, Pennsylvania courts have held that when a disease is contracted in the workplace, and “the absorption is incidental to
a bodily process both natural and normal, their action presents itself to the mind as a disease and not an accident. Loudon v. H.W.
Shaull & Sons, 13 A.2d 129, 114 (Pa.Super. 1940) (holding that contracting typhoid from the drinking water in the workplace does
not constitute an accident.) Finally, while not binding, a more recent holding from the Southern District of New York is instructive.
In that case, the federal court held that a death from a respiratory illness was not the result of an “accidental injury” for insurance
purposes. The federal court acknowledges that most diseases are “unintended” and brought about from “a combination of
unhappy circumstances.” The federal court reinforced that germs absorbed through a “body process both natural and normal,”
are a disease and not an accident. See Svensson v. Securian Life Insurance Company, 706 F.Supp.2d 521 (SDNY 2010). Therefore,
Decedent’s cause of death is specifically excluded from coverage and I committed no error by granting Defendant’s Preliminary
Objections.

Plaintiff also argues that I erred because “one court has already decided that Joseph Mollura died as a result of a workplace
accident (worker’s compensation judge).” While it is true that an agency adjudication, such as at the Workers Compensation Board,
can have a preclusive effect on a subsequent judicial proceeding, the focus will be on whether the party against whom the claim
is made had a full and fair opportunity to litigate before the agency. Commonwealth of Pennsylvania, Department of Corrections
v. Workers’ Compensation Appeal Board, 6 A.3d 603, 611 (Cmwth.Ct. 2010). Here, the answer is clear that Defendant did not have
a full and fair opportunity to litigate at the agency hearing, as Plaintiff avers in Paragraph 7 of her Complaint that Decedent’s
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“employer conceded” that his death was accidental. Defendant cannot be bound to the admissions of another party in a proceeding
to which it was unlikely even a party. Therefore, I committed no error.

Finally, Plaintiff argues that I erred by granting Defendant’s Preliminary Objections without granting Plaintiff leave to amend
her Complaint to add details on Dr. Mollura’s death. However, I accepted as true that the Decedent did not intentionally contract
legionella pneumonia, that he contracted it at his place of employment, that it was the cause of his death, and that his employer
was negligent in allowing the water source to become contaminated with the bacteria. Even accepting as true these detailed
allegations, there was no basis for recovery under the insurance policy. Therefore, granting Plaintiff leave to amend could not have
cured the legal deficiency and I committed no error by not granting leave to amend.

Therefore, there is no basis for recovery and it was appropriate for me to grant Continental’s Preliminary Objections and I
committed no error.

BY THE COURT:
/s/Hertzberg, J.

Commonwealth of Pennsylvania v.
Dennis Fath

Criminal Appeal—Sentencing (Discretionary Aspects)—Sex Offense—Plea Following Hung Jury—Unknowing Plea

Court agrees resentencing is required because of violations of the Rules of Criminal Procedure.

No. CP-02-CR-00156-2017, CP-02-CR-10711-2017, CP-02-CR-11913-2014. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.
McDaniel, J.—January 22, 2019.

OPINION
The Defendant has appealed from the judgment of sentence entered on February 13, 2018.
The Defendant was charged at CP-02-CR-0000156-2017 with several counts dealing with sexual abuse of a child. The trial

resulted in a hung jury on August 14, 2017. On February 13, 2018, the Defendant pled guilty pursuant to a limited plea agreement.
Pursuant to the agreement, Count 1, Rape of a Child1, was amended to Aggravated Indecent Assault [by] Forcible Compulsion2, and
the other counts at that information were withdrawn. In the next part of the plea agreement, the Defendant pled guilty to
Intimidation of a Witness3 and Simple Assault4 at CP-02-CR-0010711. Finally, at CP-02-CR-0011913, the Defendant pled guilty to
Forgery5. The only agreement as to sentence was that the Defendant would receive probation at the Forgery case. There was no
agreement as to sentence at the other two case numbers.

Upon agreement of counsel and with Court approval, in lieu of a verbal summary of the facts of the Aggravated Indecent Assault
and the Intimidation of a Witness charges, the record of the jury trial was incorporated into the plea proceedings. After this Court
administered the oral guilty plea colloquy, the guilty pleas were entered. This Court imposed a sentence of four (4) to eight (8)
years on the Aggravated Indecent Assault [by] Forcible Compulsion charge plus five (5) years of probation to be followed by a
consecutive two (2) to four (4) years of confinement for the Intimidation of a Witness charge. A two (2) year period of probation
was given for the Forgery charges. The Defendant was represented in all proceedings by Robert L. Foreman through sentencing.

On February 20, 2018, the Defendant submitted a pro se filing alleging Attorney Foreman’s ineffectiveness and seeking the
reinstatement of his trial rights. On February 21, 2018, Attorney Foreman filed a Post-Sentence Motion on the Defendant’s behalf.
On March 6, 2018, the Defendant submitted a second pro se filing, this time requesting court-appointed counsel to replace Attorney
Foreman. On March 12, 2018, this Court vacated the term of probation for the Aggravated Indecent Assault [by] Forcible
Compulsion charge and on March 13, 2018, appointed Attorney Adam Bishop to address the issues raised in Attorney Foreman’s
Post-Sentence Motion and the Defendant’s pro se filings.

On April 5, 2018, a Post-Sentence Motion hearing was held to address the issues raised in the Defendant’s pro se filings and the
supplemental Post-Sentence Motion filed by Attorney Bishop. On April 9, 2018, this Court issued an Order denying all of the Post-
Sentence Motions. This appeal followed.

On appeal, the Defendant raises claims concerning the validity of his guilty plea, the excessiveness of his sentence and this
Court’s failure to adhere to Rules 704(c)(1) and (2). This Court shall address Appellant’s third claim of error first.

1. Guilty Plea
The Defendant first argues the following in his Concise Statement of Matters Complained of on Appeal:

a. The Trial Court erred when it concluded that the Defendant’s plea was voluntary and knowingly entered, where the
Defendant was misinformed by trial counsel regarding what charges and the amount of incarceration time associated
with the plea agreement, and only just prior to pleading guilty – while in the courtroom and having already completed the
written guilty plea colloquy – did trial counsel inform the Defendant of the plea in its entirety.

The Defendant contends that because he entered guilty pleas without knowledge of the charges included in the plea agreement,
he should have been permitted to withdraw them. Specifically, he asserts that he was unaware that he would be pleading guilty
to Intimidation of a Witness or Simple Assault based upon his conversation with Attorney Foreman. He further claims that
Attorney Foreman informed him of the plea in its entirety just prior to pleading guilty, while in the courtroom and having already
completed the written guilty plea colloquy. The Defendant claims that when he filled out the guilty plea colloquy, he did not know
he would be pleading guilty to Intimidation of a Witness or Simple Assault. During the Post-Sentence Motion hearing, after being
asked if understood the nature of what he was doing during the plea/sentencing proceeding, he stated, “I was nervous and upset.
I should have spoke [sic] up at the time but I didn’t, I should have said something.” (4/5/18 Post-Sentence Motion Hearing
Transcript, p. 7, 7-9).
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Courts may permit a defendant to withdraw his or her plea of guilty after sentence has been imposed only where the defendant
makes a showing of prejudice that results in a manifest injustice. Manifest injustice may be established if the plea was not
tendered knowingly, intelligently, and voluntarily. Commonwealth v. Persinger, 615 A.2d 1305, 1308 (Pa. 1992). To be constitution-
ally valid, a plea of guilty must have been voluntarily, knowingly and intelligently made, i.e., with an understanding of the nature
of the charges against him, his right to a jury trial and an awareness of the consequences of his plea. Commonwealth v. Riley, 282
A.2d 231, 232 (Pa. 1971).

After review of the record, it is clear that the Defendant gave his plea knowingly, intelligently, and voluntarily, with full knowl-
edge of the charges and consequences of his plea. There was no manifest injustice in refusing to allow him to withdraw his plea.
The Defendant did not indicate that he did not understand or know what was going on. The record shows that he turned down a
plea agreement for five (5) years in jail plus probation prior to the plea agreement. The fact that the Defendant claimed to be
nervous and upset does not mean that he did not understand the plea agreement.

2. Excessive Sentence
The Defendant also argues that:

b. The Trial Court erred when it excessively sentenced the Defendant without stating a reason for the imposition as
required by Pa.R.Crim.P. Rule 704(c)(2), and did not afford the defendant or his trial counsel the opportunity to address
the sentencing as required by Pa.R.Crim.P. Rule 704(c)(1).

This Court concedes that the record does not reflect this Court’s compliance with Rule 704. As such, this Court is constrained
to conclude that a resentencing hearing is required.

Given this Court’s disposition of Appellant’s third issue on appeal, this Court need not address Appellant’s allegation that the
sentence imposed was excessive.

Accordingly, for the above reasons, the judgment of sentence entered on February 13, 2018 must be vacated and this matter
should be remanded to the trial court level6 for resentencing.

BY THE COURT:
/s/McDaniel, J.

1 18 Pa. C.S.A. §3121
2 18 Pa. C.S.A. §3126
3 18 Pa. C.S.A. §4952
4 18 Pa. C.S.A. §2701
5 18 Pa. C.S.A. §4101
6 This Court notes that this matter will be reassigned by the administrative judge should the case be remanded as this Court shall
be retiring at the end of this month.

Commonwealth of Pennsylvania v.
Orien McBride

Criminal Appeal—VUFA—Suppression—Protective Sweep—Consent to Search

Court holds that defendant had no reasonable expectation of privacy in a residence where he resided only 8 days a month.

No. CP-02-CR-09591-2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 22, 2019.

OPINION
The Defendant has appealed from the conviction and judgment of sentence entered on July 26, 2018. However, a review of the

record reveals that Defendant has failed to present any meritorious issues on appeal and, therefore, the judgment of sentence
should be affirmed.

The facts of this case arise from an incident that occurred the evening of March 30, 2017. Officers Darrin Young and Brian Coll
of the McKees Rocks Police Department testified at the Suppression Hearing on April 23, 2018. Officer Young testified that
officers from his department were dispatched to the 1300 block of Vine Street for a report of a male and female arguing. Officers
were advised that the male and female were running through a store parking lot. Suppression Hearing Transcript (“ST”) at 4.
Officer Tyler Roche of Stowe Township Police Department was in the area and observed a male (later identified as the Defendant)
and a female fitting the description. ST at 5. He and Allegheny County Housing Authority Officer Mancino chased the Defendant
toward Church Avenue. Officer Roche observed the Defendant run into the yard of 1245 Church Avenue. Id. Officer Young
testified Officer Roche reported to him that he observed the Defendant running towards the backyard of 1245 Church Avenue and
he heard the sound of a metal fence clanking. ST at 6. The Defendant exited the front door of 1245 Church Avenue, where he was
met by Officer Mancino. Id. The Defendant’s girlfriend, Joann Moore, told the officers that she lived at the residence and the
Defendant sometimes stayed there. ST at 7-8. The Officers asked Ms. Moore for permission to search the residence and at first she
was unsure of what to do. Officer Young testified that at that time he intended to go to the police station to type up a search
warrant application. Before he obtained the warrant, however, he was advised that Ms. Moore had given the officers permission to
search the residence. ST at 7. Officer Young testified that Officer Roche located a firearm in the charcoal grill which was up against
the fence in the backyard. ST at 9.

The Defendant was charged with three (3) counts of Violations of the Uniform Firearms Act, specifically one count of Person
Not to Possess a Firearm1, one count of Carrying a Firearm without a License2, and Possessing a Firearm with Manufacturer
Number Altered3.
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The Defendant appeared before this Court on April 23, 2018, for a hearing on his Pretrial Motion to Suppress, but that Motion
was denied at the conclusion of the hearing. He next appeared before this Court on May 3, 2018, for a non-jury trial. At its
conclusion, this Court found the Defendant guilty of one count of Person Not to Possess a Firearm, one count of Possessing a
Firearm with Manufacturer Number Altered, one count of Carrying a Firearm Without a License, and one count of Carrying a
Loaded Weapon4. A Pre-Sentence Report was filed.

The Defendant was sentenced to a term of imprisonment of nine (9) to eighteen (18) months in the Allegheny County Jail with
three (3) years probation following that confinement on the count of Person Not to Possess a Firearm. No Post-Sentence Motions
were filed. This appeal followed.

On appeal, the Defendant raises several claims concerning suppression. The claims are meritless. The Defendant argues the
following in his Concise Statement of Matters Complained of on Appeal:

a. This Honorable Court erred in denying Mr. McBride’s request to suppress the gun found in the backyard of 1245
Church Avenue. The police searched the residence and property without a warrant, and no valid exception to the warrant
requirement was applicable under the circumstances at hand. Accordingly, the police violated Mr. McBride’s federal and
state constitutional rights against unreasonable searches and seizures.

i. The “protective sweep” of the residence and property was not a lawful protective sweep. A protective sweep is a
quick and limited search of premises, incident to arrest, for persons who may launch an attack against law enforce-
ment; it is not a search for evidence. However, Officer Brian Coll admitted that, prior to any consent, the police had
already started to search the residence and property not for potential attackers, but for a gun.

ii. Although the police obtained “consent” to search from Joann Moore (“Ms. Moore”), her consent was invalid and/or
the police exceeded the permissible scope of her consent. In order for the consent to be valid, it must be specific,
unequivocal, and unambiguous. However, Officer Darren Young admitted that the police never asked Ms. Moore for
consent to search her backyard and, therefore, Ms. Moore did not consent to a search of her backyard.

iii. The police officers obtained Ms. Moore’s consent to search through coercion, thus invalidating her consent and
making the search of the home unlawful.

The well-settled law regarding a challenge to the trial court’s denial of a suppression motion is as follows. The appellate court:

is limited to determining whether the suppression court’s factual findings are supported by the record and whether the
legal conclusions drawn from those facts are correct. Because the Commonwealth prevailed before the suppression court,
[the appellate court] may consider only the evidence of the Commonwealth and so much of the evidence for the defense
as remains uncontradicted when read in the context of the record as a whole. Where the suppression court’s factual
findings are supported by the record, [the appellate court is] bound by [those] findings and may reverse only if the court’s
legal conclusions are erroneous. Where ... the appeal of the determination of the suppression court turns on allegations
of legal error, the suppression court’s legal conclusions are not binding on an appellate court, whose duty it is to
determine if the suppression court properly applied the law to the facts. Thus, the conclusions of law of the courts below
are subject to [the appellate court’s] plenary review.

Com. v. Jones, 988 A.2d 649, 654 (Pa. 2010).

Initially, Defendant’s argument that the “protective sweep” of the residence and property was not lawful, is moot. After
explaining the reasons why officers conduct protective sweeps, Officer Coll noted that nothing was found during the protective
sweep. ST at 26, 1 7-19.

When a defendant moves to suppress physical evidence, the Commonwealth bears the burden of establishing by a preponder-
ance of the evidence that the challenged evidence was not obtained in violation of defendant’s rights. Commonwealth v. Evans, 661
A.2d 881, 883 (Pa. 1995); Commonwealth v. Culp, 548 A.2d 578, 580 (Pa. 1988). The Fourth Amendment, which is binding upon the
individual states through the Fourteenth Amendment, provides in pertinent part: “[T]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures shall not be violated, and no warrant shall issue,
but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons
or things to be seized.” U.S. Constitution Amendment IV; Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961);
Commonwealth v. Wilson, 655 A.2d 557, 560 (Pa. 1995).

The Pennsylvania Constitution provides even greater protection to the individual against unreasonable searches and seizures,
providing: “The people shall be secure in their persons, house, papers and possessions from unreasonable searches and seizures,
and no warrant to search any place or to seize any person or things shall issue without describing them as nearly as may be, nor
without probable cause, supported by oath or affirmation subscribed to by the affiant.” Pennsylvania Constitution Article I, Section
8; Commonwealth v. Parker, 619 A.2d 735, 737-38 (Pa. 1993).

In this case, the first step in analyzing whether the gun should be suppressed is to determine whether the Defendant had a
reasonable expectation of privacy at 1245 Church Avenue. This Court made a finding, based upon the evidence, that Defendant did
not. The testimony established that he was not on the lease, he only stayed there approximately eight days each month and he had
another residence. ST at 37, 2-9. No evidence was presented that he had a key to the residence or received mail there.

Assuming arguendo that Defendant had a reasonable expectation of privacy at 1245 Church Avenue, the Commonwealth
established that Ms. Moore consented to the search. In order for consent to a search to be valid it must be unequivocal, specific,
and voluntary. Com. v. Stapinski, 431 A.2d 260 (Pa. 1981). In the instant case, the factual record shows that Ms. Moore consented,
because she had nothing to hide. When asked why she consented to the search, she answered, “Basically we didn’t do anything.
I didn’t do nothing [sic] to – I didn’t have nothing [sic] to hide.” ST at 33, 8-10. She also testified that she believed her lease required
her to consent to the officers’ request. ST at 33, 22-25 and 34, 1-5. Ms. Moore answered yes to whether she was concerned about
the level of intrusion that would occur if they did an actual search warrant search of the home. ST at 33. Based on the totality of
the circumstances, this Court found that Ms. Moore voluntarily consented to the search. Her concern that the search would be more
intrusive if police were required to obtain a warrant did not vitiate the consent.

Finally, the Defendant argues that the police exceeded the permissible scope of Ms. Moore’s consent by searching the backyard
of 1245 Church Avenue.5 The Fourth Amendment to the United States Constitution and Article I, § 8 of the Pennsylvania
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Constitution protect not only the inside of a home, but also the curtilage surrounding it. Commonwealth v. Gibbs, 981 A.2d 274,
279-80 (Pa.Super.2009). Thus, for purposes of the Fourth Amendment and Article I, § 8, entering the curtilage is indistinguishable
from physically entering the home. See, e.g., Commonwealth v. Cihylik, 486 A.2d 987, 991 (Pa.Super.1985) (noting that the word
“houses” in the Fourth Amendment also includes the curtilage).

Although Officer Young testified that he asked Ms. Moore if he could search the “residence” ST at. 7, 7, nothing in the record
indicates that he meant to limit his request to the building only. Indeed, the officers were aware that the Defendant had run into
the backyard. Moreover, nothing in Ms. Moore’s testimony indicates her consent did not include the yard.

Accordingly, for the above reasons of fact and law, the judgment of sentence entered on February 13, 2018 should be affirmed.

BY THE COURT:
/s/McDaniel, J.

1 Pa. C.S.A. § 6105(a)(1)
2 Pa. C.S.A. § 6106(a)(1)
3 Pa. C.S.A. § 6110.2(a)
4 Pa. C.S.A. § 6106(1)(a)
5 The Defendant did not make this argument at the suppression hearing.
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Debra Kohlman, Administratrix for,
The Estate of Fay A. Vincent, deceased v.

Grane Healthcare Company; Highland Park Care Center, LLC,
d/b/a Highland Park Care Center; Grane Associates, LP;

Grane Associates, Inc.; Grane Properties, Inc.;
Trebro, Inc.; Highland Park Properties, LLC.;

University of Pittsburgh Medical Center, a/k/a UPMC;
UPMC Shadyside Hospital

Contract—Arbitration—Unconscionable—Nursing Home Admission Practices

Denying nursing home Defendants’ Preliminary Objections seeking to compel arbitration and concluding the standards for a
valid and enforceable agreement to arbitrate cannot be met where an ill patient signs such an agreement as either an implicit or
explicit condition of admission to a healthcare facility.

No. GD-18-010949. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—March 13, 2019.

OPINION
Defendants Grane Healthcare Company, Highland Park Care Center, LLC d/b/a Highland Park Care Center, Grane

Associates, LP, Grane Properties, Inc., Trebro Inc., and Highland Park Properties, LLC, hereinafter, collectively, “the Grane
Defendants,” have appealed from our order dated January 2, 2019 which, inter alia, overruled their objection that this action
against them should be referred to arbitration under the Pennsylvania Uniform Arbitration Act. Highland Park Care Center was
the facility where Plaintiff ’s decedent was cared for during the times relevant to the claims in the Complaint against the Grane
Defendants. The order also dealt with other preliminary objections of those defendants and of the other defendants, who were
referred to collectively during argument as “Shadyside Hospital” or “Shadyside.” The record of argument has been transcribed;
the pertinent portions for this appeal are p.23, line 17, to p.34, line 12. Please note that the argument to a large extent involved
the fact that this Agreement calls for arbitration under the Pennsylvania Uniform Arbitration Act. However, as discussed below,
the U.S. Supreme Court seems to have held that all agreements to arbitrate are preempted by the Federal Arbitration Act, with
an exception only for the state law issue of whether an agreement is valid under contract principles. We have therefore
discussed that issue herein.1 The operative document is Exhibit B to the Grane Defendants Preliminary Objections, to which
Plaintiff had filed a response despite there having been no notice to plead as required. The issue raised by the objection is
whether there is a binding agreement under Pennsylvania law to submit any or all of the claims brought by decedent’s personal
representative to arbitration.
The document is entitled “Agreement to Arbitrate Disputes” and consists of several paragraphs dealing solely with that subject.

It is signed only by Plaintiff ’s Decedent and a representative of Defendant Highland Park Care Center, as she was being admitted
on January 31, 2017, for rehabilitation and continued treatment for a pressure ulcer suffered during a stay in Shadyside Hospital.
Therefore, the only party who might be entitled to arbitration is the Highland Park Care Center and the only claim that could be
arbitrated is the Survival Action against that party only. The Survival Action against the other Grane Defendants and the Wrongful
Death claim against all the Grane Defendants including Highland Park Care Center must all remain here in the Court of Common
Pleas, consistent with the doctrine of judicial economy, since the intertwined claims against the UPMC Defendants remain here.
The conduct of Highland Park Care Center will be evidence only regarding the liability of the other Grane Defendants.
At argument Grane relied on Taylor v. Extendicare Health Facilities, Inc., 637 Pa. 163, 147 A.3d 490 (2016), a case involving

the Federal Arbitration Act and the doctrine of preemption. There, the Pennsylvania Supreme Court held that despite Pa.R.C.P.
213(e) requiring that wrongful death actions and survival actions be tried together, those causes of action can nevertheless be
separated because of the preemptive effect of the Federal Arbitration Act, so long as the agreement is otherwise valid and
enforceable. Taylor sent the question of the validity of the contract there back to the trial court “to litigate whether there is a valid
and enforceable arbitration contract in accord with generally applicable contract defenses and the [Federal Act’s] savings
clause.” 147 A.3d at 513.
Our Supreme Court was clearly concerned with “the striking consequences of the shift away from the civil justice system and

toward private adjudication,” including the fact that “corporations are routinely stripping individuals of their constitutional right
to a jury trial.” 147 A.3d 508. In Taylor our Supreme Court points out that while the United States Supreme Court is less concerned
with the deprivation of rights effected by the Federal Act, it nevertheless recognizes the savings clause “which permits generally
applicable state contract law defenses such as fraud, duress, or unconscionability, to determine whether a valid contract [or agree-
ment] exists.” 147 A.3d 509.
Nor is arbitration so favored by Pennsylvania as to require that the Wrongful Death Action also be tried in arbitration. Our

courts are to be open to everyone with arbitration mandated under very limited and clear circumstances. Although tort actions
such as those in this case are now arbitrable for better or worse, the standards for a valid and enforceable agreement to arbitrate
cannot be met where an ill or damaged patient signs such an agreement as either an implicit or explicit condition of admission to
a health care facility, such as the nursing home here. The added provision in the Agreement that an injured patient has also agreed
to pay for the arbitrator’s services and to have given up his or her right to a trial in a court before a judge and jury, where there is
no charge to litigants for those services, defines overreach and chutzpah.
The burden was on the Grane Defendants, in particular the Highland Park Care Center, to adduce evidence that Decedent know-

ingly waived her constitutional right to a jury trial.2 Here, the Agreement, with an allegedly elderly woman in frail health and in
need of advanced wound care, is facially unconscionable and procured under duress. The Grane Defendants have not met their
burden to show that Decedent knew what she was giving up and what expense she was accepting when she signed that particular
form. They had the opportunity to properly provide evidence to support their contention that the Agreement is valid and did not
do so. They have waived any right they may have had to demand arbitration and are now barred from doing so in further
proceedings.
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BY THE COURT:
/s/Friedman, J.

March 13, 2019

1 Grane’s Statement of Matters Complained of on Appeal seems to raise this by stating their sole issue as follows: “Whether the
trial court erred by overruling Preliminary Objections seeking to compel the matter to arbitration pursuant to a binding agreement
to arbitrate disputes.” Emphasis added.
2 The posture of the case at argument was the same as though Grane had attached the required Notice to Plead to their Preliminary
Objections which raised questions of fact and to which Plaintiff responded even though not required to do so. Grane took no
depositions to support its contention that the agreement is valid and enforceable and to rebut the suggestion by the Plaintiff ’s
Response that the decedent’s signature was obtained by fraud, duress or unconscionability.

Z. D. H., a minor, by Kimberly Hoffman and Douglas Hoffman,
his parents and natural guardians v.

Borough of Sewickley; Avonworth Athletic Association, Inc.;
and Quaker Valley Recreation Association

Negligence—Immunity—Tort Claims Act—Real Property Exception—“No-Duty” Rule

Denying a local agency’s Motion for Post-Trial Relief and concluding, inter alia: the borough is not entitled to immunity because
the real property exception applies to the dug-out area of a youth baseball field, which was unsafe for its regular and intended
use; and the “no-duty” rule is inapplicable where the Plaintiff is in a space that a person might expect to be protected.

No. GD-16-004447. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Connelly, J.—June 8, 2018.

OPINION AND ORDER OF COURT
This matter comes before this court on Defendant Borough of Sewickley’s Motion for Post-Trial Relief. For the reasons set forth

Defendant Sewickley’s motion is DENIED.

Factual Background
This case arises from injuries sustained by Plaintiff, then 11-years-old, while playing in a little league baseball game on, April

13, 2015. Plaintiff ’s team, from Defendant Avonworth Athletic Association (hereinafter “AAA”), was playing against a team from
Defendant Quaker Valley Recreation Association (hereinafter “QVRA”). Both AAA and QVRA are non-profit Pennsylvania corpo-
rations. The game was played in Sewickley, Allegheny County, Pennsylvania at Chadwick Field, which is owned by Defendant
Borough of Sewickley (“hereinafter Sewickley”). During the game, Plaintiff was struck in the head by a batted foul ball as he was
inside his team’s first base line dugout. Plaintiff sustained serious injuries, including a traumatic brain injury, and continues to
suffer from symptoms.
In 2016, Plaintiff filed this action alleging, among other things, that in contravention of established little league baseball

custom; “the first base line dugout at Chadwick Field an opening in the fencing where the backstop ends and the dugout begins.
This open area was not covered by any fencing, screen and/or any other type of covering at the time of the accident.”
Complaint, ¶¶ 9-10. Plaintiff asserted negligence counts against all Defendants; and alleged that, but for the failure to fully
protect the first base line dugout from batted balls, Plaintiff ’s injury would not have occurred.
On January 31, 2018, after an eight-day jury trial, Plaintiff won a verdict against all three Defendants, and damages in the

amount of $1,721,341.13. The jury apportioned liability as follows: Sewickley, 40%; AAA, 10%; and QVRA, 50%. Verdict Slip.
Defendant Sewickley timely filed the instant motion for post-trial relief, and raised the following general issues:

• The trial court erred in improperly applying the Real Property Exception of the Tort Claims Act to the facts of this
case;

• The trial court erred in not applying the “no-duty” rule to Plaintiff;

• The trial court erred in allowing Drs. Timothy Burg and Melvin Melnick to provide opinion testimony regarding
causation and prognosis;

• The trial court erred in allowing David Bizzak, Ph.D. to provide opinion testimony regarding batted ball speed and
reaction time; and

• The trial court erred in allowing a summary of Heidi Fawber’s life care plan to go to the jury room.1

Borough of Sewickley’s Motion for Post-Trial Relief, ¶¶ 5-76.

Each of Sewickley’s issues will be addressed individually.

This Court did not err by applying the Real Property Exception to the facts of this case
The Tort Claims Act provides that “no local agency shall be liable for any damages on account of any injury to a person or

property caused by any act of the local agency or an employee thereof or any other person.” 42 Pa. C.S.A. § 8541. The Borough of
Sewickley qualifies as a local agency under the Tort Claims Act, and would have been immune from Plaintiff ’s tort claims, but for
this Court’s determination that the real property exception to the Tort Claims Act applies. Sewickley contends that this Court’s
decision was in error.
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The real property exception to the Tort Claims Act reads as follows:

The following acts by a local agency or any of its employees may result in the imposition of liability on a local agency:
The care; custody or control of real property in the possession of the local agency, except that the local agency shall
not be liable for damages on account of any injury sustained by a person intentionally trespassing on real property
in the possession of the local agency. As used in this paragraph, “real property” shall not include:

(i) trees, traffic signs, lights and other traffic controls, street lights and street lighting systems;

(ii) facilities of steam, sewer, water, gas and electric systems owned by the local agency and located within rights-of-way;

(iii) streets; or

(iv) sidewalks.

42 Pa. C.S.A. § 8542(b)(3). “In order to fall within the real property exception, the injured party must show that (a) the injury resulted
from a dangerous condition that (b) stemmed from the care, custody or control of real property, not personalty.” Brewington v. City
of Philadelphia, 149 A.3d 901, 905 (Pa. Cmwlth, 2016) (internal citations omitted). The real estate exception applies “only for
negligence which makes government-owned property unsafe for the activities for which it is regularly used, for which it is intended
to be used, or for which it may be reasonably foreseen to be used.” Vann v. Bd. of Educ. of School Dist. of Philadelphia, 464 A.2d
684, 686 (Pa. Cmwlth. 1983). In this case, Plaintiff produced evidence at trial that the government-owned property at issue,
Chadwick Field, was unsafe for its regular and intended use, youth and recreation baseball.

In Singer by Singer v. School District of Philadelphia, plaintiff-student was performing a gymnastics stunt in a school gymna-
sium, missed the protective matting, and landed on the hardwood floor, breaking his arm. 513 A.2d 1108, 1109 (Pa. Cmwlth. 1986).
Student-plaintiff alleged defendant-school district was negligent “by insufficiently protecting the hardwood floors with mats.” Id.
In applying the real property exception, the Commonwealth Court reasoned:

A necessary element of a gymnasium’s hardwood floor, which is regularly used as a gymnastic stunt area is sufficient
matting protection to ensure safe landing by the students. Since proper gym floor matting is an essential safety
element of a gymnasium floor being utilized for a vaulting stunt, it is an aspect within the District’s care, custody and
control of its real property, subject to the real property exception.

Id. at 1109-1110. Ten years later, in Bradley v. Franklin County Prison, plaintiff-prisoner was injured when he “slipped and fell on
wet tile in the drying off area of the prison showers.” 674 A.2d 363, 364 (Pa. Cmwlth. 1996). Plaintiff-prisoner alleged defendant-
prison was negligent in failing to install a non-slip surface. Id. In again applying the real property exception, the Commonwealth
Court relied on Singer:

[T]he prison authorities provided the shower facilities where running water was a necessary and inextricable part of
the design; the prison constructed the shower and drying-off, area knowing and intending that water would necessarily
accumulate on the floor where bare feet must tread. As such, the instant case is analogous to Singer in that a shower
drying off area must have tiles with non-slip properties in order to be safe for its particular use, i.e., being stepped
upon by wet feet, just as a school gymnasium floor must have sufficient matting protection in order to be safe for its
intended, specific use, i.e., gymnastic activities of its students.

Id. at 366-367.

In the instant case, batted balls are a known hazard to baseball players, in particular those in the dugout, who would expect to
be protected. Thus, as in Singer and Bradley, a baseball field “must have” dugouts insulated from batted balls—or, at the very least,
line drives—“in order to be safe for its intended, specific use.” Id. The facts of this case affirmatively showed that Chadwick Field’s
fencing configuration left the first base line dugout vulnerable to batted balls, especially when compared to Bell Acres and
Community fields, other fields owned by Sewickley. T.T. 119:2-121:14; 158:18-159:5; 194:22-196:4. Consistent with the
Commonwealth Court’s holding in Singer, Bradley, and Vann, supra., it is obvious that a safe dugout is an “essential safety element”
of a field being used for its intended purpose—i.e., youth baseball. As the field was clearly in the “care, custody and control” of
Sewickley, this court finds as a matter of law that the real estate exception applies.
Sewickley argues that Chadwick Field’s fencing was not inherently dangerous, and that Plaintiff “would not have been harmed

in the absence of his teammate’s batting of the ball.” Borough of Sewickley’s Motion for Post-Trial Relief, ¶ 17. This Court agrees,
and notes that, in the absence of a baseball game, Chadwick Field is probably a perfectly safe place to read a book, have a picnic,
or conduct all manner of non-baseball activities.2 However, Sewickley has failed to show that Chadwick Field was safe for youth
baseball—i.e., “the activities for which it is regularly used, for which it is intended to be used, or for which it may be reasonably
foreseen to be used,” Vann, 464 A.2d at 686—and thus cannot avail itself of Tort Claims Act immunity.
Sewickley also relies on Gaylord v. Morris Township Fire Department, in which defendant-fire department held a fundraising

event called a “Rattlesnake Hunt,” that also happened to include a softball tournament, as well as “other attractions.” 853 A.2d
1112 (Pa. Cmwlth. 2004). While plaintiff-attendee was observing one of the other attractions, “an errant softball” struck her in the
head. Id. at 1114. The question of the defendant-fire department’s negligence was left for the jury, which returned a verdict of no
negligence. Other than the fact that Gaylord happened to involve a plaintiff injured by a batted softball, it is unclear how Gaylord
supports Sewickley’s argument. Gaylord is factually inapposite from our case in that plaintiff-attendee was observing a “live
rattlesnake display,” not participating in the softball tournament, when she was injured. Furthermore, she was 300 feet from home
plate, and of two witnesses who had coordinated the tournament in each of its 15 years, neither “could recall any foul ball travel-
ing as far as the one that hit [plaintiff-attendee].” Id. at 1113-1115. Those factual distinctions notwithstanding, if anything Gaylord
would seem to support Plaintiff in this case, as the Gaylord trial court did not grant summary judgment and/or a non-suit based on
the real property exception. Rather, the court let the question of the defendant’s negligence go to the jury, as this Court likewise
did. The only difference is that the Gaylord jury found no negligence, while the jury in this case found that Sewickley was
negligent in the care, custody and control of its property.
While Sewickley relies on a litany of other cases wherein our state appeals courts have declined to apply the real property

exception, they too are factually distinguishable, and do not influence our case’s outcome. Specifically, Sewickley cites Mascaro v.
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Youth Study Center, 523 A.2d 1118 (Pa. 1987) and Cowell v. Department of Transportation, 883 A.2d 705 (Pa. Cmwlth. 2005) for the
proposition that a landowner cannot be liable when the alleged defect merely facilitates an injury caused by a third party. 523 A.2d
at 1124 (defendant-juvenile detention center was not liable for escaped detainee’s subsequent criminal acts); 883 A.2d 705, 710
(defendant-PennDOT was not liable for third party who stood on a bridge and threw an object at a car below). However, those cases
are wholly distinguishable from ours, and actually stand for the proposition that “criminal and negligent acts of third parties are
superseding causes which absolve the original actor … from liability.” Mascaro, 523 A.2d at 1124. The third party in our case is
Plaintiff ’s teammate, whose foul ball struck Plaintiff. This individual was not acting negligently or criminally, but was merely
hitting a baseball, in an organized baseball game, on a baseball field that was specifically intended for youth baseball.
Sewickley next complains this Court improperly denied its request to charge the jury on, or include verdict slip interrogatories

regarding, the Tort Claims Act. Borough of Sewickley’s Motion for Post-Trial Relief, ¶¶ 35-37. Sewickley specifically requested that
the jury be asked “to affirmatively find that this injury was factually caused by a defect in the real property owned by Sewickley.”
T.T. 886:1-5. However, the only theory of negligence raised against Sewickley, and the only evidence presented at trial, involved
the allegedly defective condition of its dugout fencing configuration. Thus, when the jury was determining whether Sewickley was
negligent, it was necessarily deciding whether there was a defect in the real property at Chadwick Field. Moreover, a trial court
enjoys “wide discretion in fashioning jury instructions,” and “is not required to give every charge that is requested.” Amato v. Bell
& Gossett, 116 A.3d. 607, 621 (Pa. Super. 2015) (internal citations omitted). For these reasons, this Court did not error in its jury
charge. It was ultimately left to the jury whether or not Sewickley was negligent, and the jury answered in the affirmative.

This Court did not err in applying the “no-duty” rule to the facts of this case
Sewickley also alleges this Court “erred in determining the applicability of the no-duty rule as a matter of law.” Borough of

Sewickley’s Motion for Post-Trial Relief, ¶ B. The no-duty rule holds that a defendant “owes no duty of care to warn, protect, or
insure against risks which are ‘common, frequent and expected’ and ‘inherent’ in an activity.” Craig v. Amateur Softball Ass’n of
America, 951 A.2d 372; 375 (Pa. Super. 2008) (internal citations omitted). If a court determines that the no-duty rule applies, a
plaintiff will be unable to make a prima facie case of liability. Id. at 375-376.
Sewickley first argues that the no-duty rule should have been applied, because “[t]he risk of being struck with a batted ball

is inherent in playing—and observing—the game of baseball.” Borough of Sewickley’s Motion for Post-Trial Relief, ¶ 41. This
Court disagrees. The risk of being struck with a ball, and the expectation that one may be at risk of being struck, varies wildly
depending on the situation. For example, a player in the field would necessarily expect batted balls in his or her direction,
whereas a spectator using an interior walkway of a large professional baseball stadium may expect to be insulated from that
risk. In Jones v. Three Rivers Management Corp., our state Supreme Court considered the latter scenario, and held that the
plaintiff could not “properly be charged with anticipating as inherent to baseball the risk of being struck by a baseball while
properly using an interior walkway,” and thus found that the no-duty rule was improperly applied. 394 A.2d 546, 551-552
(Pa. 1978).
Similarly, in the case at bar, Plaintiff was injured inside his team’s dugout, which, in youth baseball, is usually fully fenced-in,

and one of the few places on or near a youth baseball field where a person might expect to be protected from batted balls. Indeed,
batted balls reaching the inside of youth baseball dugouts are not common, frequent, or expected. Accordingly, this Court was
correct in declining to apply the no-duty rule.
While Sewickley cites several cases wherein courts have dismissed baseball-related injury claims under the no-duty rule, each

is inapposite to this case. In Bowser v. Hershey Baseball Association, a youth baseball coach was struck by a batted ball while
standing in “the vicinity of the players’ bench,” but there was no representation that the plaintiff believed he was protected by
fencing, nor was there an assertion that the area should have been protected by fencing. 516 A.2d 61, 62 (Pa. Super. 1986).
Moreover, moments before the accident, the Bowser plaintiff was facing the outfield with his back to home plate, and was struck
immediately after turning back around. Id. In Iervolino v. Pittsburgh Athletic Company, a fan sitting behind the Pittsburgh Pirates
dugout was struck by a batted foul ball. 243 A.2d 490 (Pa. Super. 1968). However, the Iervolino plaintiff had been attending games
in said seats for over 15 years, and knew that her seats, being unusually close to home plate with no protective barrier, were
especially vulnerable to batted balls. Id. at 491.
Comparing the Jones and Iervolino cases, supra., is particularly instructive in deciding when the no-duty rule should be applied.

In Iervolino, the Superior Court applied the no-duty rule where the spectator was injured by a foul ball while seated seven or eight
rows back along the first base line. Id. The Superior Court held that the plaintiff “assumed the risks incident to the game,” and that
“the risk of being struck by a foul ball during the regular play of a game is one of those risks.” 243 A.2d at 492. However in Jones,
the Supreme Court held that the no-duty rule did not apply where a spectator was struck with a ball while in a concourse walkway,
outside of the seating area. 394 A.2d at 552. Similarly, while the no-duty rule might apply where a participant was running on the
base paths, Craig, 951 A.2d 372, and at or near the field of play during batting practice, Bowser, 516 A.2d 61, the rule should not
be extended to situations where a player is actually inside a dugout, required by little league rules to be “fenced in,” specifically
for the safety of the players, T.T. 139:2-9; 157-16-23; 196:5-198:4. This court finds the no-duty rule inapplicable where a little league
baseball player is injured while in a dugout which is supposed to provide protection from foul balls.
Furthermore, Jones makes it clear that a case should go to the jury where “the Plaintiff introduces evidence that the amuse-

ment facility in which he was injured deviated in some relevant respect from established custom.” 394 A.2d at 550. In this case,
Plaintiff produced ample evidence that the fencing and dugouts at Chadwick Field deviated from established custom, in fact that
they were in violation, of the rule as set forth by little league baseball, in not providing ample protection for those within the dugout
T.T. 139:2-9; 157-16-23; 196:5-198:4. In addition to inadequate fencing, Plaintiff also established that the bench provided for the
players was actually too close to the field of play (17 feet vs. 25 feet), T.T. 196:12-24, which would allow even less time for some-
one in the dugout to react to a ball hit in that direction.
The risk of being struck by a baseball during a little league game, while seated in the dugout, is not a risk that is common,

frequent, expected or inherent within little league baseball, Craig, 951 A.2d at 375, and therefore the no-duty rule does not apply
to the facts of this case. Sewickley owed a duty to Plaintiff, under the rules of little league baseball and otherwise; to provide a
dugout that is safe from batted balls and other intrusions, and failed to do so in this case.
Sewickley next asserts that the applicability of the no-duty rule was a question of fact for the jury, and that this Court improp-

erly denied its request to charge the jury on the applicability of the no-duty rule. However, “[w]hether a duty exists is a question
of law for the trial court to decide.” Brisbine v. Outside In School of Experiential Education, Inc., 779 A.2d 89, 95 (Pa. Super. 2002).
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It logically follows then that the applicability of the no-duty rule is also a question of law for the court to decide, and this Court
knows of no baseball injury case in which the jury was asked to apply the no-duty rule as a question of fact. See Bowser, 516 A.2d
at 62-63 (Superior Court affirmed grant of compulsory nonsuit at the completion of plaintiffs’ testimony); Oliver v. Chartiers-
Houston Athletic Ass’n, 28 Pa. D.&C. 4th 484, 489 (C.P. Washington Co. 1995) (trial court granted defendants’ motion for judgment
on the pleading after determining the no-duty rule applied); Craig, 951 A.2d at 375-376 (Superior Court affirmed grant of summary
judgment after determining the no-duty rule applied); Loughran v. The Phillies, 888 A.2d at 877 (Superior Court affirmed grant of
summary judgment after determining the no-duty rule applied); Jones, 349 A.2d at 552-553 (Supreme Court affirmed trial court’s
determination that no-duty rule did not apply; defendant did not appeal jury charge that plaintiff was a business invitee).

This Court did not err in allowing Drs. Burg and Melnick to testify as to causation and, prognosis
Sewickley next alleges this Court erred in allowing Plaintiff ’s witnesses, Drs. Timothy Burg and Melvin Melnick, to provide

opinion testimony regarding causation and prognosis. Plaintiff ’s pretrial statement timely identified Drs. Burg and Melnick as
expert witnesses who would be called to testify at trial, and Sewickley was provided with their treatment notes. The doctors’ video-
taped depositions were then taken, and played during the trial. Sewickley contends that, at the outset of the doctors’ video deposi-
tions, Plaintiff represented that the doctors “were being deposed as treating physicians only,” yet Plaintiff ’s counsel “improperly
and intentionally elicited opinion testimony that exceeded the scope” of the medical records provided. Borough of Sewickley’s
Motion for Post-Trial Relief, ¶ 55. Sewickley then submitted motions in limine pursuant to Rule: 4003.5 to preclude the doctors from
testifying as to prognosis and causation, which this Court denied. T.T. 20:10-11.
The doctors’ opinions as to prognosis and causation are excludable under Rule 4003.5 if said opinions were “acquired or devel-

oped in anticipation of litigation or for trial.” Pa.R.Civ. P. 4003.5. When expert opinions are “not acquired or developed with an eye
toward litigation, Rule 4003.5 is inapplicable.” Miller v. Brass Rail Tavern, Inc., 664 A.2d 525, 531-532 (Pa. 1995). Plaintiff argues
that Rule 4003.5 does not apply here, as “Dr. Burg and Dr. Melnick rendered these opinions as part of [Plaintiff]’s treatment, not
in anticipation of litigation or for the purpose of trial.” Brief in Opposition to Defendant Borough of Sewickley’s Motion for Post-
Trial Relief, 23. Plaintiff also notes that he “sought these doctors for treatment completely independently of his attorney,” id. at 23,
in contrast with Smith v. Southeastern Pennsylvania Transportation Authority, wherein the trial court found an expert doctor’s
testimony “was developed in anticipation of litigation” because the plaintiff was referred to said doctor by his attorney, 913 A.2d
338, 341 (Pa. Cmwlth. 2006). Notably, Sewickley does not actually argue that the doctors’ opinions were acquired or developed in
anticipation of litigation, Borough of Sewickley’s Motion for Post-Trial Relief, ¶¶ 53-67, and this Court accepts Plaintiff ’s assertion
that the doctors’ opinions were not acquired or developed with an eye toward litigation.
This Court notes that there is no dispute that Drs. Burg and Melnick were properly and timely identified as expert witnesses in

Plaintiff ’s pretrial statement. Sewickley cites an alleged violation of Pa.R.C.P. 4003.5, although that rule specifically deals with
“Discovery of Expert Testimony,” and this does not appear to be a discovery dispute. (Rule 4003.5 states that “a party may through
interrogatories require … the substance of facts and opinions to which the expert is expected to testify.”). Sewickley does not indi-
cate that any such interrogatories were served on Drs. Burg or Melnick through the Plaintiff or otherwise, and/or not answered.
In any event, Rule 4003.5 does not apply in this case as Dr. Burg and Dr. Melnick were the Plaintiff ’s treating physicians, and were
not retained “in anticipation of litigation.” Id.; see also Miller, 664 A.2d 525 (Pa. 1995) (holding that Rule 4003.5 should not be used
to prevent an expert from testifying as to opinions developed during his or her work duties, and not in the capacity of a paid
expert). Smith, also cited by Sewickley, would also not apply to our case as the proposed expert in that case, Dr. Schall, was never
identified as an expert prior to trial. 913 A.2d at 339-340. Again, that is different from our case, in which Drs. Burg and Melnick
were properly and timely identified as experts as required.
Moreover, the doctors’ testimony is permissible under Polett v. Public Communications, Inc., 126 A.3d 895 (Pa. 2015), in which

a treating physician was permitted to testify as to causation even though he had not filed an expert report. The trial court allowed
the physician’s testimony because: (1) his opinion as to causation was not developed in anticipation of litigation, and (2) there was
no unfair surprise to the defendants, as they had “full access” to the physician’s treatment notes and had participated in his
deposition. Id. at 924-927. The Supreme Court of Pennsylvania affirmed the trial court’s ruling that the physician’s testimony was
not barred by Pa.R.C.P. 4003.5. Id. at 927-928.
It seems Sewickley is actually arguing Plaintiff violated Pa. R.C.P. 212.2 by not providing an expert report, although the note

to Rule 212.2(5) clearly states that “the notes or records of a physician may be supplied in lieu of written reports.” Again, it is
undisputed that Drs. Burg and Melnick’s records were provided to Sewickley, in conformity with Rule 212.2, prior to trial, and
they were properly identified as expert witnesses. Therefore, Plaintiff is in compliance with Rule 212.2. Sewickley next
apparently argues that the actual testimony of Drs. Burg and Melnick, specifically including opinions regarding causation
and prognosis, was outside the scope of the records provided. However, even a cursory reading of the records confirms that
is not the case. Plaintiff saw Drs. Burg and/or Melnick, at the Children’s Institute on three occasions: February 24, 2017,
April 18, 2017, and November 15, 2017. Those records note the following findings of Dr, Melnick:

Zachary was in his usual state of good health until 4/13/2015 when he was hit on the temple by a foul ball at a base-
ball game. He has had a personality change since then with emotional lability and “sticky” thinking which has
obsessive-compulsive features. … Cognitive changes secondary to head injury. … Personality changes secondary to
[traumatic brain injury]. Headaches. Mood lability. “Sticky” thinking.

Brief in Opposition to Defendant’s Motion in Limine to Limit Testimony of Dr. Melvin Melnick and Dr. Timothy Burg, Ex. A, p. 1, 3-4.
Moreover, Dr. Burg’s findings included:

The patient is a 13-year-old boy with past medical history of a traumatic brain injury which occurred on April 13, 2015
when he was hit in the left temporal region with a foul ball at a baseball game. This led to an epidural bleed
requiring a craniotomy. Since that time the patient has had multiple issues including cognitive deficits, depression,
insomnia, headaches, and behavioral issues. … Referral to Psychiatry at the Children’s Institute for medication adjust-
ment for behavioral issues. … At next visit will consider OMT/neck stretches for headaches. Other future considera-
tions include [illegible] and Botox injections. … He is here today with his parents who are also concerned about his
aggressive behavior … Per his parents his personality is completely different compared to before his injury. His
mother stated he is a completely different kid. He does have some learning disabilities now and is in a school to
accommodate for those deficits, Socially he has lost all of his friends since the injury and is not get out much [sic].
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Id. at p. 11, 13.

The last record goes on to list numerous recommendations for future treatment, including medications, referral to psychiatry,
increased exercise, traumatic brain injury support group, and follow-up visits. Id. at p. 15. This Court finds that the records
provide sufficient information that would allow Drs. Burg and Melnick to provide causation and prognosis testimony. There
was no “prejudice” or “unfair surprise,” as alleged by Sewickley, because all of the testimony provided by Drs. Burg and
Melnick was within the fair scope of the records that Sewickley had in its possession prior to trial. In fact, Sewickley’s own
expert, Michael Franzen, Ph.D., specifically indicates in his expert report that he reviewed the records from the Children’s
Institute, Defendants’ Supplemental Pretrial Statement, Ex. A, p. 2-3, and those records were addressed by Dr. Franzen in his
testimony, Dr. Franzen deposition transcript, pp. 13-14, 20-16, 98-99.

This Court did not err in allowing Dr. Bizzak to testify as to the speed of the batted ball
Plaintiff ’s witness David J. Bizzak, Ph.D., P.E., a mechanical engineer who specializes in accident reconstruction, estimated that

Plaintiff had only .45 seconds to react to the batted ball which injured him. T.T. 335:9-337:10; 346:7-10. Sewickley contends that
Dr. Bizzak’s testimony was improper as it “lacked any scientific basis.” Borough of Sewickley’s Motion for Post-Trial Relief, ¶ 72.
This Court disagrees.
Dr. Bizzak testified that he used a laser survey to measure that the straight-line trajectory distance between home plate and

where the ball hit Plaintiff was, at most, 38 feet. T.T. 339:10-22; 343:17-344:5. As calculating reaction time requires a value for
the speed of the ball, and the speed of the ball which injured Plaintiff was not measured, Dr. Bizzak estimated a speed of 60
miles per hour. Id. at 353-356. However, Sewickley argues that the 60 mile per hour value is an assumption unsupported by
“an authoritative or generally accepted source,” and simply drawn from a 1995 article which, Sewickley holds, “did not actually
include the findings described by [Dr. Bizzak].” Borough of Sewickley’s Motion for Post-Trial Relief, ¶ 71. Thus, Sewickley
contends that Dr. Bizzak’s estimate is “improper because it was premised on the unsupported assumption about the ball’s
speed.” Id. at ¶ 72.
In Snizavich v. Rohm & Hass Co., our Superior Court held that, for expert testimony to be proper, it “must point to, rely on or

cite some scientific authority—whether facts, empirical studies, or the expert’s own research—that the expert has applied to the
facts at hand and which supports the expert’s ultimate conclusion.” 83 A.3d 191, 197 (Pa. Super. 2013). Accordingly, Dr. Bizzak’s
estimate properly relies on “Two Methods for Recommending Bat Weights”—a peer-reviewed article in a scholarly engineering
journal—by A. Terry Bahill and Miguel Morna Freitas, both University of Arizona professors.3 The article, which is founded on the
authors’ own research and cites 16 other scholarly sources, certainly qualifies as an empirical study under Snizavich. That Dr.
Bizzak relied on an estimate, or that said estimate was possibly premised on a suboptimal data sample, does not render his process
or conclusions unscientific. Indeed, Sewickley was able to vigorously cross-examine Dr. Bizzak, and make the jury aware of all the
purported deficiencies in his data and methods.
Finally, this Court notes that Dr. Bizzak’s estimate was conservative. Dr. Bizzak testified that the article’s 60 miles per hour

estimate was for 9- and 10-year-olds, and, as Plaintiff and his teammates “were a bit older,” he felt the 60 miles per hour figure
represented a “lower bound” estimate. T.T. 345:16-24. Dr. Bizzard stressed that even if the batted ball had traveled at 40 miles
per hour, Plaintiff ’s reaction time would have only been .75 seconds. Id. at 356:8-11.

This Court did not err in allowing the summary of Ms. Fawber’s life care plan to go to the jury room
Sewickley last argues that this Court erred in allowing a summary of the life care plan of Plaintiff ’s witness Heidi Fawber—a

life care planner, who testified as to Plaintiff ’s proposed future medical expenses—to go to the jury room during deliberations.
Sewickley argues that “[b]ased on the temporal relationship between the jury’s verdict and their review of this document, as well
as the similarity between the monetary damages awarded and the figures within the life care plan, Sewickley believes the jury
placed undue prejudicial emphasis on this exhibit.” Borough of Sewickley’s Motion for Post-Trial Relief, ¶ 82.
Initially, it should be noted that Ms. Fawber’s life care plan did not go out to the jury. Rather, a summary of the life care plan,

which was specifically requested by the jury, was what was sent to the jury room during deliberations.4 “[T]he determination of
what documents should go out with the jury is within the discretion of the trial judge.” Mineo v. Tancini, 502 A.2d 1300, 1304
(Pa. Super, 1986); see also Wagner v. York Hosp., 608 A.2d 496, 503 (Pa. Super. 1992). Specifically, our state appeals courts have
consistently held that calculations of damages may go out with the jury. However, exhibits not supported by evidence, not proper-
ly admitted into evidence, and lacking a proper jury instruction may not go out with the jury. Mineo, 502 A.2d at 1304-1305; Phoenix
Mut. Life Ins. Co. v. Radcliffe on the Delaware, Inc., 266 A.2d 698, 703 (Pa. 1970) (“[A]ppellant urges that it was error for the trial
court to permit a paper setting forth Phoenix’s calculation of damages to go to the jury. However, this action, accompanied by the
proper admonition that such a paper was not evidence, was entirely a matter for the trial judge’s discretion.); Solomon v. Luria,
246 A.2d 435, 440 (Pa. Super. 1968) (“A calculation of damages is proper so long as the paper contains no items not supported by
evidence, and the jury are instructed as to the nature thereof and the effect to be given thereto.”).
In the case at bar, Ms. Fawber testified at great length regarding her life care plan. T.T. 546-608. The exhibit that was shown to

the jury was simply a summary of her calculations, which were supported by evidence, specifically her lengthy testimony, and
properly admitted into evidence, as Exhibit 19, during trial. Id. at 684:9-687:12. Furthermore, the jury was thoroughly instructed
on how to evaluate expert witness testimony and the Plaintiff ’s claim for future medical expenses. Id. at 1178:19-1180:9, 1188:6-11.
Accordingly, this Court was properly within its discretion in sending the life care plan summary out with the jury. For all of the
foregoing reasons, this Court enters the following:

ORDER OF COURT
AND NOW, this 8th day of June 2018, upon consideration of Defendant Borough of Sewickley’s Motion for Post-Trial Relief, all

briefs thereupon, and oral argument held before this Court on April 20, 2018, it is hereby ORDERED, ADJUDGED, and DECREED
that Defendant Borough of Sewickley’s motion is DENIED.

BY THE COURT:
/s/Connelly, J.

1 Defendant Sewickley’s Motion for Post-Trial Relief also included a motion to mold the verdict, which was addressed in this
Court’s Order of June 1, 2018.
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2 In the same vein, Singer’s gymnasium floor was probably safe in the absence of gymnastics stunts, and Bradley’s shower tiles
were likely safe in the absence of running water and bare feet.
3 The full citation for the article upon which Dr. Bizzak relied is: Bahill, A. Terry and Freitas, Miguel Morna, “Two Methods for
Recommending Bat Weights,” Annals of Biomedical Engineering 23, no. 4 (Jul.-Aug. 1995): 436-444.
4 It is noted that this Court initially ruled against sending the life care plan to the jury. T.T. 1225:17-1226:9. However, during
deliberations, the jury asked to see the summary of the life care plan, and, against Defendant Sewickley’s objections, this Court
allowed the summary to go to the jury. Id., at 1236:12-1237:5.

Commonwealth of Pennsylvania v.
Douglas Lockett

Criminal Appeal—Homicide—Sufficiency—Robbery—Conspiracy

In the case of a drug deal gone bad, the court finds the evidence sufficient to support a felony murder conviction.

No. CC 201700680. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—January 17, 2019.

OPINION
PROCEDURAL HISTORY
Appellant was charged by criminal information (CC 201700680) with one count each of criminal homicide;1 robbery;2 criminal

conspiracy (criminal homicide);3 criminal conspiracy (robbery-inflict serious bodily injury);4 and criminal use of a communication
facility.5

On April 11-20, 2018, Appellant proceeded to a jury trial. At the conclusion of the trial, the jury found Appellant guilty of
murder of the second degree, robbery- serious bodily injury inflicted, criminal conspiracy (robbery-serious bodily injury
inflicted), and criminal use of communication facility.
On July 16, 2018, Appellant was sentenced by the Trial Court as follows:
Count one: murder of the second degree – life imprisonment;
Count two: robbery (inflict serious bodily injury) – no further penalty;
Count three: criminal conspiracy (robbery- inflict serious bodily injury) – five to ten years imprisonment consecutive to count

one; and
Count four: criminal use of communication facility – no further penalty;
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:
I. The evidence was insufficient as a matter of law to sustain the convictions of Second Degree Murder and Robbery insofar as

the Commonwealth did not establish that Mr. Lockett intended or attempted to commit a theft, or that he engaged in conduct as a
principal or an accomplice in the perpetration of a robbery; specifically, it did not prove beyond a reasonable doubt that Mr. Lockett
facilitated, attempted or intended to commit a robbery that resulted in the victim’s death. At most, the evidence showed that
during a pre-arranged drug buy, a third person either independently decided to rob the victim, or shot at the victim in self-defense
when the victim started shooting.
II. In addition, the evidence was insufficient to establish that Mr. Lockett conspired to commit a robbery, insofar as the

Commonwealth failed to prove beyond a reasonable doubt that he intended to commit a robbery, or conspired with, or agreed with
another person to commit a robbery. At most, the evidence showed that Mr. Lockett intended only to purchase illegal drugs from
the victim; and that a third person either independently decided to rob the victim, or shot at the victim in self-defense when the
victim started shooting

FINDINGS OF FACT
On or around September 15, 2016, the victim, a seventeen-year-old female, obtained what she believed to be a half kilogram of

cocaine. (T.T. 374).6 The victim and her twin brother, Daijon McCall, decided to try to find someone who could buy the narcotics in
order to make some money. Daijon McCall contacted Steven Cansler, a high-school classmate, who was willing to act as a middle
man to find a buyer for the narcotics. (T.T. 374-379, 401). Cansler contacted Appellant regarding his interest in buying the
narcotics, and Appellant indicated he was willing to purchase the narcotics. (T.T. 414). Appellant, Cansler, Daijon McCall,
and the victim continued to communicate with each other throughout the next two days via text message and FaceTime
regarding the potential drug deal. (T.T. 386, 389, 414 – 420). The parties eventually arranged a meeting approximately one hundred
yards from McCall’s residence in the Hill District of the City of Pittsburgh to complete the transaction. (T.T. 389-392). Appellant
contacted McCall via FaceTime one last time to finalize the time of the meeting, and she remained on the phone with him up until
the time of the shooting. (T.T. 390-392). Around 3:00 p.m. on the date of the incident, the victim left her residence with the
narcotics and went to meet Appellant to complete the drug transaction. She was shot and killed at that time. (T.T. 395-399).
Officers were notified of shots fired at the intersection of Belmar Street and Upland Street in the Homewood section of the City

of Pittsburgh by the ShotSpotter system. (T.T. 257-258). Eleven gunshots were recorded by the ShotSpotter system over a five
second span. (T.T. 262). Officers arrived on the scene within minutes and were directed to the victim lying face down at the
bottom of a hill. (T.T. 260-262). Homicide detectives were also called to respond to the shooting and arrived approximately ten
minutes after the incident. (T.T. 115-116). Investigators who processed the scene found a pink duffle bag laying in close proximity
to the victim which contained a Ziploc bag of suspected crack cocaine. (T.T. 130, 217, 246). The suspected narcotics were tested at
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the forensic laboratory of the Allegheny County Medical Examiner’s office and tested negative for any controlled substance. (T.T.
219). One Ruger P95 9 mm pistol, found next to the victim, and a white iPhone were also recovered at the scene. (T.T. 227, 241,
247, 252). The white iPhone was later determined to belong to Appellant. (T.T. 276). 
Ballistics evidence obtained at the crime scene established that three weapons were discharged in the course of the incident –

a Ruger P95 9 mm semi-automatic, a Taurus 9 mm Millennium pistol, and a .38/.357 caliber revolver. (T.T. 145, 153, 170-174, 179).
Three of the shots fired were determined to have come from the Ruger P95 9 mm firearm found next to the victim, with an addi-
tional shell casing that malfunctioned and failed to extract from the firearm. (T.T. 243-245). Shell casings and bullet fragments
consistent with a Taurus Millennium pistol, and a .38/.357 caliber revolver were also recovered from the scene. (T.T. 173-174, 179).
After the incident, Daijon McCall went to the police station and gave detectives access to the contents of his iPhone. He also

proceeded to identify Cansler and Appellant in Facebook photos. (T.T. 401-402, 460). Based on the information provided by McCall,
police interviewed Cansler on September 20, 2016. (T.T. 460-463, 465). Cansler agreed to speak with the police, waiving his Miranda
rights and right to counsel. (T.T. 466). Cansler provided information to the police related to Appellant, but identified another
individual by the name of “Don Don” as the actual shooter. As the investigation developed it became clear that “Don Don” was
a fabrication. (T.T. 468). At the interview Cansler gave consent to download the contents of his phone. (T.T. 299, 421, 466). After
reviewing the data contained in Cansler’s phone, police interviewed him a second time where he admitted he knew it was
Appellant’s intention to rob the victim of the narcotics. (T.T. 423, 440-441, 444, 451-452). Cansler also told police that he knew
Appellant possessed a Taurus Millennium pistol. (T.T. 495). Additionally, the data from Cansler’s phone captured communications
indicating that the cost of the narcotics was irrelevant because he and Appellant only intended to rob the victim and never
complete a money for drugs transaction. (T.T. 478-480). The text message information obtained from Daijon McCall’s phone,
Cansler’s phone, and Appellant’s phone (recovered at the crime scene) was used to corroborate the physical evidence by aiding
law enforcement in creating a timeline of events. (T.T. 302-304).
Based on this information, an arrest warrant was issued for Appellant on October 25, 2016. (T.T. 508-509). On November 7, 2016

Appellant was arrested in Detroit, Michigan by the U.S. Marshals. (T.T 483-484). An additional phone belonging to Appellant was
recovered at the time of his arrest, and its data was extracted. (T.T. 325-347, 498). Text messages between unknown individuals
and Appellant placed on October 16, 2016, were recovered wherein Appellant responded to an inquiry for a Millennium pistol he
was trying to sell or trade. (T.T. 501-502)
Dr. Todd Luckasevic, a forensic pathologist and associate medical examiner for the Allegheny County Medical Examiner’s

Office, performed an autopsy on the victim on September 18, 2016, and determined the cause of death to be a perforating gunshot
wound to the chest, and the manner of death to be homicide. (T.T. 83, 87-109).
Appellant was charged as noted hereinabove.

DISCUSSION
I.
Appellant alleges in his first claim that the evidence was insufficient as a matter of law to sustain Appellant’s conviction for

second degree murder and robbery alleging that the Commonwealth did not establish that Appellant intended or attempted to
commit a theft, or that he engaged in conduct as either a principal or accomplice in the perpetration of a robbery. Specifically,
Appellant alleges that the evidence did not prove beyond a reasonable doubt that Appellant facilitated, attempted, or intended to
commit a robbery that resulted in the victim’s death arguing that at most the evidence only established that during a pre-arranged
drug deal, a third person independently decided to rob the victim or shot the victim in self-defense when the victim started shoot-
ing. This claim is without merit.

The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted
at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find
every element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe
all, part or none of the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). The statute with which Appellant was convicted defines murder in the
second degree, commonly known as “felony murder” in Pennsylvania, as follows:

A criminal homicide constitutes murder of the second degree when it is committed while defendant was engaged as a
principal or an accomplice in the perpetration of a felony.

18 Pa.C.S.A. §2502(b). Additionally, robbery-inflict serious bodily injury is defined as follows:

(1) A person is guilty of robbery if, in the course of committing a theft, he:
(i) inflicts serious bodily injury upon another; […]
(2) An act shall be deemed ‘in the course of committing a theft’ if it occurs in an attempt to commit theft or in flight
after the attempt or commission.

18 Pa.C.S.A §3701(a)(1)(i) and (2).

For purposes of second-degree murder as relevant to the case herein, the Crimes Code defines the perpetration of a felony as,
“The act of the defendant in engaging in or being an accomplice in the commission of, or an attempt to commit, or flight after
committing, or attempting to commit robbery.” 18 Pa.C.S. § 2502(d).
Accomplice liability can be established by wholly circumstantial evidence. “Only the least degree of concert or collusion in the
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commission of the offense is sufficient to sustain a finding of responsibility as an accomplice. No agreement is required, only aid.”
Commonwealth v. Knox, 50 A.3d 732, 739 (Pa.Super.2012).
To wit, the evidence established that: (1) on or around September 15, 2016, the victim came into possession of what she believed

to be a half kilogram of cocaine and she and her brother, Daijon McCall, decided to try to find someone who would buy the
narcotics; (2) Daijon McCall contacted his classmate, Steven Cansler, to act as a middle man to find a buyer for the narcotics;
(3) Cansler contacted Appellant regarding his interest in buying the narcotics, and the parties entered into an agreement to
conduct what the victim believed to be a drug transaction; (4) on the day in question, Appellant contacted McCall via FaceTime
finalizing the details of the supposed drug transaction; (5) the victim left her residence with the “narcotics” to conduct the alleged
drug transaction and was ultimately shot and killed during that transaction; (6) officers arrived on the scene within minutes and
found the victim lying face down at the bottom of a hill; (7) investigators found a pink duffle bag laying in close proximity to the
victim which contained a Ziploc bag of suspected crack cocaine at the scene which ultimately tested negative for a controlled
substance; (8) one Ruger P95 9 mm pistol and a white iPhone were also recovered at the scene with it later being determined that
said iPhone belonged to Appellant; (9) ballistics evidence established that three weapons were discharged in the course of the
incident – a Ruger P95 9 mm semi-automatic, a Taurus 9 mm Millennium pistol, and a .38/.357 caliber revolver with three of the
shots having been fired from the Ruger P95 9 mm firearm found next to the victim; (10) additionally, shell casings and bullet
fragments consistent with a Taurus Millennium pistol and a .38/.357 caliber revolver were also recovered from the scene; (11)
Daijon McCall went to the police station after the incident and gave detectives access to the contents of his iPhone, and as well
identified Cansler and Appellant from Facebook photos as the individuals involved in the incident; (12) police interviewed Cansler,
who provided information to the police related to Appellant but initially identified another individual as the shooter; (13) a
subsequent investigation revealed that Cansler’s allegation regarding another shooter was a fabrication; (14) Cansler ultimately
admitted during a second police interview that he knew it was Appellant’s intention to rob the victim of the narcotics and that he
knew Appellant possessed a Taurus Millennium pistol; (15) text message information obtained from Daijon McCall’s phone,
Cansler’s phone, and Appellant’s phone was used to corroborate the physical evidence by aiding law enforcement in creating a
timeline of events; (16) Appellant fled to Michigan in the aftermath of the incident; (17) an arrest warrant was issued for Appellant
on October 25, 2016 and he was ultimately arrested in Detroit, Michigan; and (18) the phone recovered from Appellant at the time
of his arrest revealed text messages between unknown individuals and Appellant on October 16, 2016, wherein Appellant
responded to an inquiry for a Millennium pistol he was trying to sell or trade. (T.T. 130,145, 153-154, 170-176, 179, 217, 227-241,
246-247, 260-262, 276, 302-304, 325-347, 374-379, 386, 389-392, 395-399, 401-402, 414-420, 423, 440-441, 444, 451-452, 460-466,
468,483-484, 495, 498, 501-502).
Viewing all the evidence presented at trial in a light most favorable to the Commonwealth and drawing all reasonable

inferences in favor of the Commonwealth, the evidence clearly proved that Appellant intended to participate in the robbery of
the victim and during the course of the robbery the victim was shot and killed. This clearly supports his convictions for second-
degree murder and robbery. See Commonwealth v. Mitchell, 135 A.3d 1097, 1101(Pa.Super.2016)(holding that evidence was suffi-
cient to support defendant’s convictions for second degree murder, robbery, and conspiracy to commit robbery as the evidence
established that the defendant aided his co-conspirator in the commission of the robbery and agreed to participate in the robbery,
that is, the defendant and his co-conspirator attempted to rob the victim and during the commission of the robbery the victim was
shot and killed).
There is simply no evidence to support Appellant’s “theory” that an unknown third person acted independently to rob the

victim or shot the victim in self-defense. As such, this claim is without merit.

II.
Appellant alleges in his second claim that the evidence was insufficient to establish that Appellant conspired to commit a

robbery alleging that the Commonwealth failed to prove beyond a reasonable doubt that he intended to commit a robbery or
conspired with, or agreed with another person to commit a robbery. The evidence only established that Appellant intended only
to purchase illegal narcotics from the victim, and that a third person independently decided to rob the victim or shot the victim
in self-defense. This claim is without merit.

The statute with which Appellant was convicted defines conspiracy as follows:

A person is guilty of conspiracy with another person or persons to commit a crime if with the intent of promoting or
facilitating its commission he:
(1) agrees with such other person or persons that they or one or more of them will engage in conduct which consti-
tutes such crime or an attempt or solicitation to commit such crime; or
(2) agrees to aid such other person or persons in the planning or commission of such crime or of an attempt or
solicitation to commit such crime.

18 Pa.C.S.A. §903.

In Commonwealth v. Lambert, 795 A.2d 1010, 1016 (Pa.Super.2002), the Superior Court set forth four factors to consider when
determining if a conspiracy existed: (1) an association between the alleged coconspirators; (2) knowledge of the commission of the
crime; (3) defendant’s presence a the scene of the crime; and (4) in certain circumstances, that defendant participated in the object
of the conspiracy. Further, the Superior Court has stated that: “The conduct of the parties and the circumstances surrounding such
may create a web of evidence linking the accused to the alleged conspiracy beyond a reasonable doubt.” Commonwealth v. Devine,
26 A.3d 1139, 1147 (Pa.Super. 2011).
Contrary to Appellant’s assertion, the evidence established that Appellant conspired with Cansler to rob the victim during the

proposed drug transaction on September 17, 2016. Specifically, the record established that Appellant and Cansler were closely
associated with one another, Appellant had knowledge of the commission of the crime, was present at the scene, and participated
in the object of the conspiracy. See supra at 10-12. Further, the record is simply devoid of any evidence to establish that an unknown
third person independently acted to rob the victim or shot her in self-defense during the robbery. As such, the evidence was
clearly sufficient to sustain the conviction of conspiracy to commit robbery, and Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.
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BY THE COURT:
/s/Borkowski, J.

Date: January 17, 2019

1 18 Pa. C.S. §2501 (a).
2 18 Pa. C.S. §3701 (a)(1)(i).
3 18 Pa. C.S. §903.
4 18 Pa. C.S. § 903.
5 18 Pa. C.S. §7512(a).
6 The designation “T.T.” followed by numerals refers to Trial Transcript, April 11-20, 2018.

Commonwealth of Pennsylvania v.
Dana Javon Johnson

Criminal Appeal—PCRA—Homicide—Ineffective Assistance of Counsel—Expert Testimony—Motion in Limine—
Conflict of Interest—Prior Inconsistent Statement—Failure to Call Witness—Jury Instruction

Petitioner raises multiple claims of ineffective assistance of counsel in his first PCRA petition for a homicide conviction.

No. CP-02-CR-16575-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
McDaniel, J.—January 22, 2019.

OPINION
Defendant filed the instant timely pro se Post-Conviction Relief Act Petition (PCRA) on or about June 24, 2016. Counsel was

appointed since this was Defendant’s first PCRA Petition. Appointed counsel withdrew after Defendant retained private counsel,
Chris Rand Eyster, who filed an amended PCRA Petition on July 21, 2017. The Commonwealth filed an Answer to the PCRA
Petition on March 12, 2018. On March 19, 20181, this Court filed a Notice of Intention to Dismiss. Defendant’s PCRA petition was
dismissed without a hearing on April 16, 2018.

The evidence, as summarized previously by this Court and the Pennsylvania Superior Court is as follows:

[I]n the early morning hours of December 31, 2011, the victim, Donald Russell and many others were at a house
party at 313 Sterling Street in the Arlington section of the City of Pittsburgh. The Defendant was seen at the party
with Kavon Worlds and Montel Williams. At some point, a neighbor was awakened by shouting outside and heard
discussion of a gun. Thereafter, the Defendant was then seen again inside the party wearing an AK-47 type rifle on
a strap underneath an army fatigue jacket. There was a commotion during the party and Donald Macon observed
the Defendant pointing his rifle at the victim, Donald Russell and reaching into his pockets. Macon fled and
seconds later, shots were fired. When Macon returned, the victim had been shot [11] times and was eventually
pronounced dead …

Opinion of this Court dated July 15, 2014, at 11.

A jury trial proceeded before this Court and on September 17, 2013, the jury convicted him of first-degree murder. This Court
sentenced Defendant on September 17, 2013, to the mandatory sentence of life imprisonment without the possibility of parole.
Defendant filed a timely appeal to the Superior Court of Pennsylvania and judgment of sentence was affirmed on July 10, 2015.
Petition for Allowance of Appeal was denied by the Supreme Court of Pennsylvania on December 29, 2015.
Defendant filed an appeal of his PCRA dismissal to the Superior Court of Pennsylvania on April 26, 2018. On April 20, 2018, this

Court Ordered Defendant to file a 1925(b) Statement of Errors Complained of on Appeal, which was timely filed on May 17, 2018.
Defendant’s 1925(b) Statement raises several allegations of ineffective assistance of trial counsel. Defendant would be

eligible for PCRA relief due to ineffective assistance of trial counsel if he can establish by a preponderance of the evidence
that his conviction or sentence resulted from ineffective assistance that “in the circumstances of the particular case, so
undermined the truth-determining process that no reliable adjudication of guilt or innocence could have taken place.” 42
Pa.C.S.A. section 9543(a).

When analyzing ineffectiveness claims, the presumption is that counsel was effective. The Pennsylvania Supreme Court has
determined that to prevail on an ineffectiveness claim, a PCRA Petitioner must:

satisfy the performance and prejudice test set forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984). In Pennsylvania, we have applied the Strickland test by requiring a petitioner to establish that:
(1) the underlying claim has arguable merit; (2) no reasonable basis existed for counsel’s action or failure to act; and
(3) the petitioner suffered prejudice as a result of counsel’s error, with prejudice measured by whether there is a
reasonable probability that the result of the proceeding would have been different. Commonwealth v. Pierce, 567 Pa.
186, 786 A.2d 203, 213 (2001).

Commonwealth v. VanDivner, 178 A.3d 108, 114 (Pa. 2018)

Defendant claims trial counsel was ineffective for failing to file a pre-trial motion to bar witness Donald Macon’s trial testimony,
or for failing to move to strike his false and perjurious trial testimony. Petitioner alleges that Macon’s trial testimony was false
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because at the preliminary hearing he testified that he was not sure if Defendant had a gun since he could not remember and was
drunk that night. At trial Macon said Defendant had a gun and pointed it at the victim. A prior inconsistent statement can be used
to challenge the witness’s credibility. The jury, as fact-finder, observed Macon at trial as he explained his reasons for his prior
inconsistent statement. Cross examination is used to explore the reasons that the witness changed their testimony and provides the
jury “with a sound basis by which it [could] discern which of the two tales told by the witness [was] worthy of belief.”
Commonwealth v. Brown, 617 Pa. 107, 156, 52 A.3d 1139, 1169 (Pa. 2012).
Trial counsel cross-examined Macon thoroughly about the discrepancy between the preliminary hearing testimony and trial

testimony, and highlighted the issue of whether Macon was drunk at the time of the shooting and when he gave his statement. (Trial
Transcript (hereinafter “TT”) at 384 – 388). This conflicting testimony concerns witness credibility, not admissibility and is for the
fact-finder to resolve.
The next claim of ineffectiveness alleges that Defendant was denied conflict-free counsel because the Commonwealth’s main

witness, Macon, was also represented by the Public Defender’s Office in unrelated cases. To establish conflict of interest,
Defendant must show actual prejudice, actual and not potential conflict of interest. Defendant must establish that “(1) counsel
“actively represented conflicting interests”; and (2) those conflicting interests “adversely affected his lawyers performance.””
Commonwealth v. Collins, 598 Pa 397, 420, 957 A.2d 237, 251 (Pa 2008). Here, the Commonwealth brought to the Court’s attention
that the Public Defender’s Office represented Macon in unrelated DUI cases. (TT at 782-783). Trial counsel stated that she did not
feel that a conflict of interest existed. (TT at 783) This Court agreed. Defendant did not show actual prejudice or actual conflict of
interest. The instant case and Macon’s DUI cases did not have anything to do with each other.
Defendant claims counsel was ineffective for presenting an unauthorized defense or argument when she called Defendant a

thug, gangster, and other disparaging words during closing argument. Counsel did not refer to Defendant this way. Instead, trial
counsel made the argument to the jury that you must have sufficient proof for a conviction regardless of whether Defendant is a
good guy or a bad guy. During Closing Argument counsel for the Defendant said:

It’s about the integrity of the system of justice that we have in this country and in this Commonwealth of
Pennsylvania.

Because it doesn’t matter whether Dana Johnson is a thug or a gangster or a good guy or a bad guy. What
matters is what type of proof do you think is sufficient to convict an individual – any individual. You, me, him – of a
crime in this country, in this Commonwealth of Pennsylvania? What we do for the thugs and the gangsters is what we
do for my son. What we do for the thugs and the gangsters is what we do for you or for me. And that’s why it’s so impor-
tant to disregard anything but is there good quality of evidence in this case, and does that good quality of evidence
prove the case beyond a reasonable doubt?

TT at 789 – 790

As shown above, counsel did not call Defendant a thug or a gangster.
Defendant also claims ineffectiveness for failure to call Latrese Winstead as a witness to testify that Defendant did not possess

a firearm during the party and was with her away from the shooting when it occurred. Defendant’s PCRA Petition has an exhibit
that is a signed written statement by Latrese Winstead, who is the mother of Defendant’s child. This statement is not an affidavit
because it was not notarized or executed under oath or penalty of perjury by an authorized person. Furthermore, Defendant has
not established the criteria for ineffectiveness based on failure to call a witness. Defendant must demonstrate that “the witness
existed, was available, and willing to cooperate; counsel knew or should have known of the witness; and the absence of the
witness’s testimony prejudiced [the] appellant … A PCRA petitioner cannot succeed on such a claim if the proposed witness’
testimony “would not have materially aided him … ”” Commonwealth v. Brown, 161 A.3d 960, 967 (Pa.Super. 2017). The absence
of the testimony of the witness must have denied the defendant a fair trial. Commonwealth v. Van Horn, 797 A.2d 983, 987
(Pa.Super. 2002).
Here, Defendant cannot establish prejudice. The alleged witness who was not called to testify had a bias since she was the

mother of Defendant’s child. Furthermore, the testimony of the Commonwealth’s witnesses Mellisia Polite and Youlanda Polite
established that Defendant had an AK-47 assault rifle and was near the victim at the time of the shooting. (TT at 162-177, 214,
479-489, 494). Additionally Macon witnessed defendant with the gun seconds before the shooting. (TT at 258-270).
The next claim argues ineffectiveness for failing to call an expert witness to testify that it was anatomically and physically

impossible for the victim to have been shot at close range in the way Macon described and not have gunpowder on his body or
clothes. This claim is too vague. For a successful ineffectiveness claim for failing to call an expert witness, the defendant must
identify the evidence that was available and the expert witness who was willing to provide the evidence. Commonwealth v.
Steward, 775 A.3d 819, 831 (Pa.Super. 2001 ). Here, the Defendant has not shown what evidence was available to prove this
theory and has not identified the expert that would have testified to this theory. Moreover, the Defendant has not establish
prejudice from this alleged ineffectiveness because there was no evidence that the victim was shot close range. Macon did not
testify that he witnessed the shooting. He testified about what happened before he fled the scene because he believed shooting
could occur. He heard gunshot within 30 seconds after he fled. (TT at 271, 750).
The claim of ineffectiveness for failure to request various jury instructions, including a Kloiber instruction, is meritless. A

Kloiber instruction would only be applicable if there was evidence that the witness was not in a position to clearly see the shooter
or not positive about the identity of the shooter, which did not occur here. Commonwealth v. Simmons, 647 A.2d 568, 570 (Pa.Super.
1994); Commonwealth v. Paolello, 542 Pa. 83, 665 A.2d 439, 455 (1995). A “prompt complaint” instruction is only relevant where
the actual occurrence of an assault is at issue. Commonwealth v. Patosky, 656 A.2d 449 (Pa. Super. 1995). Since the victim was shot
and killed, the occurrence of the assault is not at issue. Lastly, Appellant alleges this Court erred in failing to instruct the jury that
it must determine whether the testimony of an intoxicated individual was affected by alcohol consumption. Appellant has cited no
Pennsylvania caselaw that such an instruction is required and as a result, this claim lacks arguable merit.
The last item listed in Appellant’s Concise Statement is a request for discovery from the Commonwealth of the history of the

gun used in another case. This is not an allegation of error and is not properly before this Court and not preserved as an allegation
of error on appeal.
The Defendant has failed to establish that he suffered prejudice as a result of any of counsel’s alleged errors, such that there is

a reasonable probability that the result of the proceeding would have been different ‘but for’ counsel’s ineffectiveness. The
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Defendant has not established that there were genuine issues concerning any material fact. There was no purpose that would have
been served by further proceedings. The Defendant was not entitled to PCRA relief. Therefore, this Court properly dismissed the
PCRA without a hearing.
For all the foregoing reasons, this Court’s dismissal of the PCRA Petition should be affirmed.

BY THE COURT:
/s/McDaniel, J.

1 This Court entered an Order Dismissing the PCRA on July 25, 2017, but the Order was vacated by this Court’s Order of August
8, 2017, which also gave Defendant notice of intention to dismiss without a hearing. This intention to dismiss was vacated by Order
dated November 6, 2017.
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Commonwealth of Pennsylvania v.
Michael J. Pendleton

Criminal Appeal—Sentencing (Discretionary Aspects)—28 Years to Life—Arbitrary Disregard for Mitigation—Remorse—Duress

Former juvenile’s resentencing for second degree murder to a term of 28 years to life is evaluated under Miller standards.

No. CC 199708053, 199708064. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—December 20, 2018.

OPINION
This is an appeal by Petitioner, Michael J. Pendleton, following a resentencing hearing on April 11, 2018 pursuant to Miller v.

Alabama, 132 S. Ct. 2455 (2012). On July 3, 2018 Petitioner filed a Notice of Appeal. On July 16, 2018 a 1925(b) order was entered
directing Petitioner to file a Concise Statement of Matters Complained of on Appeal. On August 6, 2018 Petitioner filed his Concise
Statement of Matters Complained of on Appeal setting forth the following:

“1. The Court committed legal error and abused its discretion in sentencing Mr. Pendleton to 28 years to life, because that
sentence was arbitrary and excessive under both Miller v. Alabama, 132 S. Ct. 2455 (2012) and its progeny, and the
Pennsylvania Sentencing Guidelines and 18 Pa. Cons. Stat. § 1102.1.

2. The Court committed legal error and abused its discretion when it relied on Mr. Pendleton’s legal filings as a basis to impose
a harsher sentence. During resentencing, the Court focused substantially on Mr. Pendleton’s “insistence upon the innocence.”
R.H.Tr., p. 187. This conclusion erroneously disregards the Miller factors and impermissibly punishes Mr. Pendleton for
relying on his federal First and Fifth Amendment rights to raise issues to the Court and maintain his innocence.

3. The Court committed legal error and abused its discretion in rejecting as not credible compelling mitigation evidence,
namely the mitigation report and expert witness testimony of Ms. Laura Hinds. The Court’s reasoning for discrediting
this evidence as some of the history of abuse was not previously disclosed by Mr. Pendleton to, inter alia, state
employees, was in error.

4. The Court committed legal error and abused its discretion in finding that Mr. Pendleton had shown “no remorse”,
R.H.Tr., p. 187, in spite of:

(a) Mr. Pendleton having specifically stating that he is “deeply remorseful” at the resentencing hearing, R.H.Tr., p. 147;

(b) Mr. Pendleton having been precluded by the Department of Corrections’ mail privileges policy from contacting the
victim’s family to express remorse prior to the hearing; and

(c) the fact that prior expression of remorse of the victim’s family is not a relevant factor under Miller.

5. The Court committed legal error and abused its discretion by ignoring competent and undisputed evidence supporting
Miller factors, while instead disproportionally relying on Petitioner’s Pa.R.Crim.P. 703 Pre-Sentence Report and the
Court’s experiences with Petitioner. The Court improperly based its sentence on select materials in the Pre-Sentence
Report, which are outdated and irrelevant under Miller, including:

(a) 20-year old statements which predate Miller and thus derogate from Miller’s evolved standard on adolescent
development;

(b) a hearsay statement alleging a threat made by Mr. Pendleton to Detective Logan, R.H.Tr., p. 185; and

(c) select excerpts from Dr. Rosenblaum’s 1999 evaluation of Mr. Pendleton, while ignoring those which confirm the
existence of childhood abuse as reported by Ms. Hinds’ modern 2018 evaluation, R.H.Tr., pp., 138-84.

In doing so, the Court ignored the Miller factors, particularly those related to a juvenile’s age, immaturity, and
potential for rehabilitation, as well as the sentencing guidelines under 18 Pa.Cons.Stat. § 1102.1 which explicitly
place juveniles aged 14 and below in a separate, less culpable category as older juveniles.

6. Due to the improper reliance on the Pre-Sentence Report, the Court further committed legal error and abused its
discretion by only providing Petitioner and its counsel the Pre-Sentence Report merely minutes before the resentencing
hearing, in violation of Pa.R. Crim.P. 703, which requires counsel to be afforded “full disclosure of reports and the
opportunity to point out any inaccuracies as the judge imposes sentence.”

7. The Court lacked jurisdiction to convict Mr. Pendleton for second degree murder under 18 Pa.C.S.A. § 2502(b), as
Mr. Pendleton was charged only with criminal homicide under 18 Pa.C.S.A. § 2501 and second degree murder is not a
subsidiary offense.

8. Even if a criminal homicide charge under 18 Pa.C.S.A. § 2501 was sufficient to establish jurisdiction to try and convict
Mr. Pendleton for second degree murder, he could only have been convicted as a principal because he was not charged
as an accomplice under 18 Pa.C.S.A. § 306. Because the Court’s jury instructions allowed the jury to find Mr. Pendleton
guilty of second degree murder without also finding that he caused the death of Kenneth Wright as a principal, it is
possible that Mr. Pendleton was convicted based on an uncharged or improper basis of liability (i.e. either an accomplice,
which was beyond the Court’s jurisdiction as Mr. Pendleton was not put on notice since he was not charged as an accom-
plice, or as a co-conspirator, which is not a proper basis for conviction under 18 Pa.C.S.A. § 2502(b)). Because it is impos-
sible to discern from the verdict whether the jury unanimously agreed that he acted as the principal, the conviction for
second degree murder cannot stand. It violates Mr. Pendleton’s due process rights and Sixth Amendment right to a jury
trial, as well as his right to unanimous verdict.

9. The Court’s jury instructions, which allowed the jury to convict Mr. Pendleton of second degree murder without find-
ing that he was either a principal or an accomplice as 18 Pa.C.S.A. § 2502(b) requires, resulted in a verdict that violates
Mr. Pendleton’s due process rights and his Sixth Amendment right to a jury, as well as his right to an unanimous verdict.”
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BACKGROUND
The factual background concerning this matter was set forth in the trial court’s 1925 (b) Opinion as follows:

“The defendant, Michael Pendleton, was found guilty by a jury on March 25, 1999, of Murder in the Second Degree, 18
Pa.C.S.A. §2501; Robbery, 18 Pa.C.S.A. §3701; Violation of the Uniform Firearms Act: Firearms Not to be Carried Without
a License, 18 Pa.C.S.A. §6101; Prohibited Offensive Weapon, 18 Pa.C.S.A. §908; and Criminal Conspiracy, 18 Pa.C.S.A.
§903. On May 4, 1999, the defendant was sentenced to life imprisonment for the homicide conviction with a concurrent
sentence and no further penalty on the remaining counts. This appeal followed.

Facts
Police Officer Christine Williams, of the City of Pittsburgh Police Department, testified that at approximately 1:00

p.m. on the afternoon of June 1, 1997, she received a radio call to investigate a shooting in a vehicle on the northside of
the city. Upon arriving at the scene, Officer Williams observed a black male slumped over the steering wheel of an
Oldsmobile Achieva with a gunshot wound to the back of his neck. The victim, who was identified by his son as Kenneth
Wright, was disabled and worked as a jitney driver (N.T. 3/23/99, pp. 20, 30-32).

After a police investigation, three young men were questioned about the shooting. After being advised of his consti-
tutional rights in the presence of his father, the defendant, who was fourteen years of age at the time, gave the police the
following statement on the day after the incident:

He and Arthur Dunn were at the home of Julian Boyer. While there, they developed a plan to rob “the weed man,”
who sold marijuana on a street nearby. The plan was that the defendant and Dunn would commit the actual robbery and
Boyer would supply the guns. Boyer called a jitney to pick up the two young men after the planned robbery. The defen-
dant and Dunn left the house. The defendant had a sawed-off shotgun and Dunn had a .32 caliber pistol. They went to
the home of “the weed man,” but were unable to rob him because he did not have any “weed” and there were too many
people there.

They then decided to rob the jitney driver. They left the “weed man’s” house and went to the location where the
jitney driver was to pick them up. The defendant got into the front seat of the vehicle and Dunn got into the back behind
the driver. As they were driving, Dunn told he driver to stop and “give me your money.” The victim replied, “Yeah, right.”
Both defendants drew their weapons and pointed them at the driver. The defendant cocked the sawed-off shotgun. The
gun discharged striking Mr. Wright in the back of the neck. The defendant steered the vehicle down the street and stopped
it in front of Boyer’s house. Both men jumped out of the car and ran down the city steps next to Boyer’s house (N.T.
3/23/99, pp. 93-100).” (Trial Court Opinion)

In Miller, the United States Supreme Court held which that the imposition of a mandatory sentence of life without parole on a
juvenile offender was unconstitutional. In Commonwealth v. Batts, 163 A.3d 410 (2017) the Pennsylvania Supreme Court stated that:

“ ... the Miller Court concluded that sentencing for juveniles must be individualized. See id. at 474-78, 132 S.Ct. 2455. This
requires consideration of the defendant’s age at the time of the offense, as well as “its hallmark features,” including:
immaturity, impetuosity, and failure to appreciate risks and consequences[;] … the family and home environment that
surrounds him-and from which he cannot usually extricate himself-no matter how brutal or dysfunctional[;] … the
circumstances of the homicide offense, including the extent of his participation in the conduct and the way familial
and peer pressures may have affected him[;] … that he might have been charged and convicted of a lesser offense if
not for incompetencies associated with youth-for example, his inability to deal with police officers or prosecutors
(including on a plea agreement) or his incapacity to assist his own attorneys[;] ... [and] the possibility of rehabilita-
tion … when the circumstances [(the youthfulness of the offender)] most suggest it. Id. at 477-78, 132 S.Ct. 2455. See
also id. at 476, 132 S.Ct. 2455 (stating that in addition to age, a court must also give consideration to a juvenile offender’s
“background and mental and emotional development … in assessing his culpability”) (quoting Eddings, 455 U.S. at
116, 102 S.Ct. 869).

Commonwealth v. Batts, 163 A.3d 410, 431-32 (2017)

In this case, this Court was neither the trial or sentencing court, having been assigned this matter in 2011, and therefore a review
of the entire record was conducted. The testimony, records, documents and reports that have been reviewed and considered related
to Petitioner’s resentencing include the pretrial motion of March 19, 1999 before Judge Raymond Novak at which the following
persons, in addition to Petitioner, testified: Marlene Thrower, Petitioner’s grandmother; Edward Whitehead, Petitioner’s uncle;
Jeremiah Peterson, a friend of Petitioner; Dr. Robert Wettstein,1; O’Dell Richardson, the Director of the Pittsburgh Youth
Collaborative; Robert Lucvak who was employed with Circle C Youth and Family Services; William Holt, a juvenile probation
officer with Allegheny County; Detective Dennis Logan; and, Kenneth Wright, the victim’s son; the jury trial transcript for the
proceedings from March 23 to 24, 1999 that was before Judge Novak; the Presentence Report of April 29, 1999 prepared for Judge
Novak; the sentencing hearing transcript of May 4, 1999, which included the following testimony of the victim’s daughters, Karen
Owens and Gwendolyn Wright; Constance Wright, the victim’s sister; and, Petitioner’s statement at sentencing. In addition to the
above, the Presentencing Investigation Report of Megan Chong MS, NCC, LPC dated March 20, 2015 with attached documents and
the Trauma Evaluation by Laura Hinds, MSW, LCSW dated March 21, 2018 were reviewed prior to the resentencing hearing.

A resentencing hearing was held on April 11, 2018 at which Laura Hinds, Kenneth E. Herdman, Jr. (Corrections
Counselor/Treatment Specialist, SCI Somerset), David Evans (Correction Officer, SCI Somerset), Dionna Thrower, Petitioner’s
aunt, and Marlene Thrower, Petitioner’s grandmother, testified on behalf of Petitioner. At the resentencing hearing Petitioner made
an allocution statement and victim impact statements were made by Gwendolyn Wright, Kenneth Wright and Karen D. Walden,
the children of the victim, Kenneth Wright, Sr.

Also reviewed were Petitioner’s Memorandum in Support of Resentencing in which it was asserted that a sentence of 20 years
to life should be imposed and the Resentencing Memorandum filed by the Commonwealth in which it was asserted that a sentence
of 30 years to life should be imposed.

At the resentencing hearing Petitioner presented the testimony of Laura Hinds, a clinical social worker and psychotherapist,
who was recognized as an expert witness.2 Hinds testified concerning her evaluation of Petitioner’s history prior to his arrest,
including his family and social and environmental history, his educational history, his medical and psychological history, and his
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history and record in the juvenile system. Her testimony was based on her review of past relevant medical, psychological and
inpatient treatment records, evaluations by the Department of Corrections and information developed by the mitigation specialist,
Megan Chong, in her Presentencing Investigation Report, which provided records and information regarding Petitioner’s past. Her
opinions were also based on information obtained as a result of a three and half hour interview with Petitioner on February 12,
2018 at SCI Somerset.

Hinds testified that early in his life Petitioner was subject to various forms of physical abuse which she characterized as severe
corporal punishment and parental pressure that shifted from discipline to abuse early in his life. She described the abuse as being
beaten with belts, shoes and extension cords and being choked and punched, which she said left him shamed and humiliated. (T.,
pp. 31-32) She also described several incidents of sexual abuse which were detailed in her testimony. (T., pp. 45-47) The descrip-
tion of these incidents is also set forth in the “Trauma History” within the report of Megan Chong. (Presentencing Investigation,
pp. 7-10) Hinds also testified that the lack of appropriate structure, guidance and supervision in his early life was demonstrated
by the fact that he missed approximately 56 days in his first year of kindergarten and when he had to repeat kindergarten he
missed 65 days. (T., pp. 32) She testified, however, that there was no record of learning disabilities but that in reviewing his grades
there were “challenges in comprehension.”3

Hinds testified regarding Petitioner’s involvement in the Vision Quest program and that when given the structure of the
program that he:

“…gained skills in being able to engage with others, build friendships, was able to change his use of profanity, was
able to regulate his emotions and participate more, became a more active participant in the drug and alcohol program
that he was in, which was 12- and 13- years-old. It’s also indicative that someone would need a drug and alcohol
program at that age. And he was able to progress and be returned home with the expectation of success. That says to
me that with appropriate support, intervention and attention, Michael is able to thrive. (T., p. 44)

Hines acknowledged on cross examination, however, that only four months after his release from Vision Quest on February 4, 1997
he was involved in the killing of Mr. Wright in June. (T, p. 81)

Hinds testified that when Petitioner was eight years old he had the onset stuttering, which lead her to believe that there were
psychological stressors that led to the stuttering. (T., p. 42) She also noted that he overcame the stuttering when he was 21 years
old which indicated to her that he had a significant change in his cognitive processing which allowed him to control and manage
his stuttering. (T., p. 43)

Regarding his family history, Hinds testified that Petitioner and his mother initially lived with her mother, Marlene Thrower,
but then they moved out until he was approximately seven years old when Mrs. Thrower insisted that they come back. She testi-
fied that Petitioner’s mother was 14 years old when he was born, however, she was murdered when he was 11 years old and this
was a very traumatic event for him. (T., p. 37) She testified that Petitioner did have a close relationship with his grandmother and
that she played an important role in his life. (T. p. 37) She also noted that Petitioner’s father had little involvement in his life and
there was no substantive or quality relationship with his father. (T., p. 36)

Hinds testified concerning Petitioner’s involvement in gang activity which she attributed to the lack of structure in his life and
that youth, “in lieu of their own dysfunctional families” will tend to “gravitate towards gang and peer affiliations.” (T., p. 51) She
testified that it was her opinion that he joined a gang (identified as the Crips in Megan Cheng’s report) because it was a place where
he belonged and it made him feel as though he had protection. (T., p. 52)

Hinds testified to Petitioner’s drug use stating that that he began using drugs beginning at about age 12 and that he smoked
marijuana almost daily but he did not drink alcohol as frequently. (T., p. 49) She testified that it was not unusual for people who
had significant trauma to self medicate and that he relied on drugs to get through his childhood. (T., p. 50)4

Hinds testified regarding Petitioner’s adjustment to life in prison and that in approximately 2003 to 2004 he became more
involved “prosocial” programs and that he was able to secure his GED (T., p. 57)5 She testified that he was able to maintain employ-
ment within the prison and has worked for an extended period, eight years, in the law library. (T., p. 58) She noted also that
Petitioner was viewed as an “above average” inmate by the prison personnel. (T., p. 59)

Regarding Petitioner’s sense of remorse for the crime and the loss of the victim’s life, Hinds testified that she noted that in
discussing the victim with Petitioner he referred to Mr. Wright by his name, which she described as “atypical” in her work with
inmates. (T., p. 59) She testified that he acknowledged his role in the shooting and “He speaks very clearly about his intention
to rob” but still maintains his innocence as being the person who pulled the trigger and still contends that he was coerced into
the crime. (T., p. 60) She testified that in their three and half hour interview “He initially wanted to engage me in a conversa-
tion about innocence. I understand that has been a focus for him. I quickly explained the scope of my evaluation and how that
was not why I was present at the meeting.” (T., pp. 26-27) Hinds testified the Petitioner’s numerous legal filings, motions and
petitions are the manner in which he copes and “with the stress and anxiety that he has.” (T., p. 28) Hinds summarized her
testimony stating that:

“My opinion was that Michael’s initial upbringing and childhood was characterized by psychological, verbal, sexual
abuse, that he was not offered the nurturing, supportive, prosocial modeling (sic) of adults in his environment. That he
had limited scope and future orientation for his future.

That those things changed when he was incarcerated. That he was able to adopt more prosocial behavior during the
course of his incarceration that had been consistent over the past ten-plus years. That Michael has demonstrated
significant maturation in comparison to where he was at as a 14-year-old.

That his brain indicates that his behavior indicates changes in his brain that have afforded him the ability to address his
disfluency, manage his emotional outbursts and be less reactive to his environment.

And that with appropriate support and programming and basic assistance, I believe that Michael has the internal
fortitude and social skill sets to be able to navigate life on the outside of prison and that it would be in his best interest to
participate in therapy in AA or NA, to be connected with a group that might support him in creating new ties and a new
identity as opposed to having been a gang member and that he be connected with a social service agency that can
provide some level of case management to support him in all of the above. (T, pp. 66-67)
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On cross examination Hinds acknowledged that she only interviewed Petitioner one time and that she did not interview anyone
else. (T., p. 70) She also acknowledged that she did not read the trial transcript or anything materials related to the case. (T., p. 72)
She also indicated that her role was to do a psychological evaluation gauging his fitness to return to society based on his function-
ing and cognitive ability. (T., p. 75) She also acknowledged that Petitioner’s claims of abuse do not appear in any documentation
prior to Megan Chang’s interview and that as late as 2013 Petitioner was not reporting any type of abuse and he stated that his
basic needs were met as a child.6 Hinds testified, however, that the records do not indicate that he “denied abuse” as it would not
be uncommon for someone to “not divulge histories of abuse, especially when it’s considered a personal or psychological liability.”
(T., pp. 75-76)7 She testified that when entering jail one might not report that they have been a victim of abuse as it might “lead
you to be a victim in the future.” (T., p. 76) Finally, Hinds acknowledged that Petitioner was “adamant” about his innocence. (T., p. 84)

Petitioner also called Kenneth Herdman, Jr. who is employed as a corrections counselor/treatment specialist at SCI Somerset
who testified that he was Petitioner’s counselor and that Petitioner did not cause any problems and he was relatively quiet.
Herdman testified that Petitioner worked in the kitchen and then in the law library, an assignment he would not have had if he was
“problematic.” (T., pp. 96- 98) Herdman testified that Petitioner was an above average inmate. (T., p. 105)

Petitioner also called David Evans, a corrections officer at SCI Somerset, who testified that he has been there for 15 years and
has known Petitioner during that time and that he is quiet and stays to himself and there are no behavioral issues. (T., p. 107-109)
Petitioner also called Dionna Thrower, Petitioner’s aunt, who was the younger sister, by four years, of Petitioner’s mother. She
testified that she “watched Petitioner grow up” and that she had a “great relationship” with him and the he was a “good kid.” (T.,
p. 111) She described him as child that was “funny” and “liked to crack jokes.” and that “Overall, he was just a good kid, you know.
He wasn’t in no kind of trouble. No fights or nothing.” (T., p. 112) She testified that he was four years older than her oldest child
and that he had a good relationship with her seven children. (T., p. 111) She testified that her children work in construction,
nursing and as a school bus driver. She testified that she believed that Petitioner has matured since he was incarcerated and if he
was released that she and her children would be supportive of him. (T., p. 114)

Petitioner’s grandmother, Marlene Thrower, who has worked for 31 years as a registered electrician, testified that Petitioner
lived with her as he was growing up and described him as “Very happy, emotionally excited, he loved people.” (T., p. 116)8 She
testified that Petitioner had chores around the home that he worked for money but doing work for people in the neighborhood. (T,
p. 117). She testified that Petitioner lived with his mother until he was seven. (T., p. 117) She testified that she had Petitioner come
to live wither her because his mother “was a little bit rough” and she was very “strict on him” and he wasn’t really a bad kid. (T.,
pp. 118) She acknowledged that his mother’s death “hurt” him and that it “changed his outlook” and that around the holidays he
didn’t have his mother when other kids had their family, but, “other than that, he was okay.” (T., p. 118) Thrower testified regard-
ing Petitioner’s placement in Circle C and Vision Quest, a year long program, which she indicated she requested “because I thought
it help him from out here in the street.” (T., p. 125) Thrower testified that she was aware of Julian Boyer and that Petitioner told
her that he had shot at him and that he was afraid of him.9 Thrower testified that she has always maintained contact with Petitioner
and would support him in any manner that she could upon his release, including providing housing and employment or aiding him
in obtaining employment with one his siblings or cousins. (T., p. 132)

Petitioner made an allocution statement in which he apologized for the death of Mr. Wright and stated: “I understand that there
is no level of remorse or an apology that can substitute for the loss of Mr. Wright.” (T., p. 144) He further stated:

“Today I stand before you, Mr. Wright’s family and my family, to apologize for my role in the death of Mr. Wright. I take
responsibility for my role in the death of Mr. Wright.” (T., p. 145)

He also indicated that over the 20 years in prison he had served that he was no longer the immature 14 year old who was
reckless and easily influenced by gangs who were older than himself. (T., p. 146) He further indicated that he had utilized a plan
in prison to obtain an education and to take courses to help him become a productive member of society. He stated:

“I want to speak at events and hope to mentor youths so they, too, do not make a reckless decision or decisions. My motto
will be ‘teach a kid, save a kid.’ That is something that I have never had.” (T., p. 147)

The Commonwealth presented the testimony of Gwendolyn Wright, the daughter of the victim. Ms. Wright testified that she is
a retired Sergeant with the County Police. Ms. Wright testified to the extremely close relationship between her and her father and
the impact of his death on her over the past 21 years. She testified that she started the Police Academy on Monday, June 10, 1997
and then on Wednesday, June 12, 1997 she received the call that her father had been murdered. She testified that it went from one
of the happiest moments of my life to one of the saddest moments in my life. (T., p. 151) The victim’s son, Kenneth Wright, and his
daughter, Karen Walden, also provided impact statements that reiterated the impact of the victim’s death on their family. (T., pp.
159-164)

After consideration of the evidence, the arguments of counsel and the relevant law, Defendant was resentenced for his convic-
tion for second degree murder to 28 years to life and a concurrent sentence of 10 to 20 years for robbery. After denial of
Defendant’s Post Sentence Motion for Modification of Sentence the instant appeal was filed.

DISCUSSION
In his first issue on appeal, Petitioner contends that it was error and abuse of discretion to sentence Petitioner to 28 years to

life because that sentence was arbitrary and excessive under Miller v. Alabama, the Pennsylvania Sentencing Guidelines and 18
Pa. Cons. Stat.§ 1102.1. The factors and evidence to be considered in resentencing a juvenile offender pursuant to Miller include:
the chronological age of the defendant; their level of maturity; their family and home environment; the circumstances of the
offense; the extent of the juvenile’s participation in the unlawful conduct; the impact of familiar and peer pressures; the juvenile’s
ability to negotiate with police and prosecutors; and, the possibility of rehabilitation.

The role of § 1102.1 in the consideration of resentencing a juvenile offender under Miller was discussed in Commonwealth v.
Seskey, 170 A.3d 1105 (Pa. Super. 2017) as follows:

In 2012, the Supreme Court of the United States held that mandatory LWOP sentences for minors violate the Eighth
Amendment’s prohibition against cruel and unusual punishment. Miller v. Alabama, 567 U.S. 460, 469-489, 132 S.Ct. 2455,
183 L.Ed.2d 407 (2012). Our General Assembly responded to Miller by passing 18 Pa.C.S.A. § 1102.1. Section 1102.1
provides that an individual between the ages of 15 and 17 years old convicted of first-degree murder after June 24, 2012
must be sentenced to a maximum term of life imprisonment. 18 Pa.C.S.A. § 1102.1(a)(1). Id., at 1107
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The Court further noted, however:

After our General Assembly passed section 1102.1, our Supreme Court held that it does not apply to those minors, like
Appellee, who were convicted of first or second-degree murder prior to June 25, 2012. Commonwealth v. Batts, 620 Pa.
115, 66 A.3d 286, 293 (2013) (“Batts I”) (citations omitted). Id.

In Commonwealth v. Batts, 163 A.3d 410 (Pa. 2017), Batts II, the Supreme Court made clear, however, that § 1102.1 could and
should be considered in determining the minimum sentence to be imposed upon a juvenile pursuant to Miller. The Court stated:

“When sentencing a juvenile to life in prison with the possibility of parole (regardless of whether a life-without-parole
sentence was sought by the Commonwealth), the sentencing court should be guided by section 1102.1(a) in determining
the minimum term of imprisonment. Although not directly applicable to juveniles convicted of first-degree murder prior
to Miller, as Justice Baer recognized in his concurrence in Batts I, we cannot ignore the policy determination made by
the General Assembly as to the minimum sentence a juvenile convicted of first-degree murder must receive. See Batts I,
66 A.3d at 300 (Baer, J., concurring). Our instruction to seek guidance from the statute is not intended to intrude upon a
sentencing court’s discretion to determine an appropriate, individualized sentence for a given offender, but instead to
advance the long-recognized goals of uniformity and certainty in sentencing decisions. See id.; Walls, 926 A.2d at 961 n.3,
964; Commonwealth v. Riggins, 474 Pa. 115, 377 A.2d 140, 148 n.22 (1977) (“Disparity in sentencing is one of the most
criticized aspects of the sentencing process.”); see also Commonwealth v. Martin, 466 Pa. 118, 351 A.2d 650, 660-61 (1976)
(Nix, J., dissenting) (recognizing that sentences in Pennsylvania must be individualized, but stating that “where there
are no significant differences in the nature of the crime and the background of the offender to dictate a contrary result,”
uniformity in sentences is a laudable goal). “[W]hen two defendants occupy roughly the same position in terms of those
factors which bear on the severity of a sentence, there can be nothing suspect about the imposition of identical sentences.”
Commonwealth v. Chestnut, 347 Pa.Super. 609, 500 A.2d 1225, 1225 (1985).” Commonwealth v. Batts, 163 A.3d 410, 457-
58 (Pa. 2017)

Petitioner, who was was born on December 7, 1982, was 14 years old at the time of offense on June 12, 1997. His age is relevant
to assess “its hallmark features,” including: immaturity, impetuosity, and failure to appreciate risks and consequences.”
Commonwealth v. Batts, 163 A.3d 410, 431-32 (2017) In reviewing the record as a whole, there is little that supports a finding that
Petitioner’s involvement in the murder of Mr. Wright was the result of immaturity, impetuous and impulsive behavior or a failure
to appreciate risks and consequences. In fact, the record reflects that prior to the murder, Petitioner had an extensive history of
participation in criminal conduct and activity that was not the result of any diminished capacity or incompetence, duress, lack of
educational opportunities or lack of opportunities for reform. There is no evidence that Petitioner suffered from any mental illness
and the record reflects that even as a child he “met his developmental milestones on time” and there were no significant learning
disabilities. At the time of the offense he had finished the eighth grade and would have been entering high school. In addition, as
noted above, Petitioner’s participation in the crime came only four months after he completed a year long program in which he
allegedly excelled in obtaining new skills to deal and cope with the difficulties that he faced. The record also reflects that Petitioner
was mature enough to fully appreciate the risks and consequences of his actions.

Clearly the testimony of Petitioner’s expert witness, Laura Hinds, is that Petitioner’s involvement with gangs, drugs, alcohol
and, consequently, his criminal activity was caused by or the result of his family and social history, including a history of extreme
and repeated physical and sexual abuse. A great deal of her opinion is premised on the detailed accounts of the physical and
sexual abuse and neglect she that obtained in her review of the report of Megan Chong and in her interview with Petitioner. In fact,
Hinds testified that:

“I will say initially when I was given his report, I was unimpressed with Michael. In the work that I’ve done with
juvenile lifers without parole, I see more investment in self. I see more participation in programs. It wasn’t until I learned
the depth of his psychological deficits and influences. It was not until I met him and was, A, able to see how he presented
in realtime; but, B, able to retrace and recount his experiences over the course of his childhood that my opinion changed.”
(T., pp. 55-56)

As indicated at the time of sentencing, the accounts of abuse as reported by Petitioner must be viewed with skepticism in light of
the fact that in all of the reports, records, documents, interviews and testimony in this matter, excluding Petitioner’s accounts to
his own expert witnesses, there is no mention or reference to any alleged abuse of any kind.

Petitioner argues in his third issue in his concise statement there was error and an abuse of discretion in rejecting, as not
credible, the compelling testimony of Ms. Hinds concerning the abuse because the history of abuse was not previously disclosed
by Petitioner “to, inter alia, state employees.” As noted, as late as 2013 Petitioner explicitly denied any history of any abuse and
indicated that his needs as a child were met. While Hinds testified that Petitioner may have been reluctant to disclose a history of
abuse to prison officials, the lack of any history of abuse goes beyond merely his prison record. As noted by Megan Chong, who
had the opportunity to review all relevant records regarding Petitioner’s past: “It should be noted that during this investigation
Michael disclosed, for the first time, several experiences of sexual and physical abuse during his childhood.” Megan Chong
Presentence Investigation Report, p. 17. (Emphasis added)

A review of the presentence report from 1999, referencing the psychological evaluations of Petitioner at that time, indicates no
reference to a history of abuse. Even more telling is that in the testimony of his grandmother, with whom he lived for a substantial
portion of his childhood and adolescence, there was no indication of abuse of any kind. While Mrs. Thrower did testify that
Petitioner’s mother was “strict,” there was no testimony from any family, relatives or other sources that substantiates Petitioner’s
accounts of extreme abuse upon which Hinds relies in forming her opinions. The evidence establishes that Michael lived in his
grandmother’s home with his mother and siblings for some period after his birth and that for a “short time” she moved out of the
home with Petitioner before he returned to Mrs. Thrower’s home at age 7 where he lived until age 14, except for the period in
Circle C and Vision Quest. In fact, Hinds, in her report notes that:

“There is no clear documentation regarding Michael’s earliest life experiences after the move, however, Kimberly’s
chronic and cruel style of parenting recounted by Michael likely preceded Michael’s accessible memory. There is little
other information regarding Michael’s earliest years. Although Michael reports some abuse in early years, any such
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incidents of child maltreatment and abuse were not reported to authorities within the first seven years of Michael’s life.
Michael does report having a loving and securely attached relationship to his maternal grandmother, and later his sister
-- connections that continue until today.” (Trauma Report, p. 6)

Any assertion that credible or uncontradicted evidence regarding Petitioner’s history of abuse was ignored is meritless. While
Petitioner was certainly involved in a number of behaviors and activities that were outside the norm for a juvenile there is little
evidence to support the finding, outside Petitioner’s accounts, that established that it was caused by an extensive history of abuse.
As noted at the resentencing hearing, Petitioner is experienced and knowledgeable in the law regarding the issues impacting him
and it appears that he looked at the factors as set forth in Miller and determined that he had to “beef up” the evidence that may
influence the resentencing.

An additional factor to be considered pursuant to Miller is information concerning Petitioner’s family and home environment.
As set forth in detail above, the evidence regarding his home environment establishes that for a substantial period of his life he
resided with his grandmother with whom he enjoyed a close and loving relationship. It appears that during that time he progressed
through school and that she provided a stable environment. She testified that he and his sister had counseling and therapy after
their mother died. (T., p. 119) Mrs. Thrower testified that she “requested that Mike be sent to Vision Quest, because I thought it
would help from out here in the street.” (T, p. 125) Petitioner’s aunt also describes a close relationship with her and her family and
both his grandmother and aunt testified to Petitioner being a happy and well adjusted “good kid.”

Additional related factors that are to be considered pursuant to Miller are the circumstances of the offense, the extent of
Petitioner’s participation in the offense and the impact of familial and peer pressures. As discussed in the description of the offense
as noted from a review of the trial transcript and Judge Novak’s opinion, the offense occurred during a planned robbery of a
jitney driver. A review of Petitioner’s pleadings over the years document his claims of having participated in the crime under
“duress” as well as his “actual innocence.” Despite his confession to the police, he described the incident upon his incarceration
after trial as follows in his Classification Summary in June of 1997 as follows:

“One of my co-defendants (Julian Boyer) 12:30 pm. implicated me in on a robbery that took a life of man named Kenneth
Wright (who we called Bill) because he was cool with everybody. I was there when it happened, but I had nothing to do
with it. The ones that had something to do with it are Arthur Dun and Julian Boyer. The guy was killed on accident
because the gun was a hair trigger. At my trial, the only thing they had on me were the detectives statements (which was
a lie). I had my own witness, but my lawyer played me. Everything will come out at my appeal. They said I did it.”

Petitioner’s assertion of his innocence and his failure to acknowledge the extent of his involvement has continued thereafter. In the
Integration Case Summary - Classification Summary Update in the Department of Corrections records of August, 13, 2013 it is
noted that: “The offender states that he’s innocent therefore he did not provide a written version/statement.”

In addition Petitioner has alleged and argued that, to the extent he participated in the offense, his participation was the result
of being coerced to do so under a threat of violence from Julian Boyer. This defense was rejected at trial. His alleged fear of Boyer
is also contradicted by Petitioner’s own description of his participation in gang activities which included being shot at on a
number of occasions as well as his description of the respect in which he was held by those he associated. The record does not
support a finding that Petitioner’s participation in the offense was the result of unfortunate or unforeseen circumstances that
placed him in the wrong place at the wrong time; that he acted in self defense; or, that he was the subject of coercion in partici-
pating in the crime.

An additional factor to be considered pursuant Miller is Petitioner’s ability to deal with police and prosecutors or the effect
of his youth in dealing with the criminal justice system or his lawyer or his ability to participate in his trial. The evidence
establishes that Petitioner was experienced in dealing with the criminal justice system as a juvenile offender. The evidence
also establishes that when Petitioner was taken into custody his father was with him when he gave his confession. There is no
evidence that was offered or that was found from a review of the various pretrial and trial proceedings as outlined above that
Petitioner’s age or inexperience with the criminal justice system impacted his conviction.

An additional factor to be considered pursuant to Miller is the possibility of rehabilitation and facts and circumstances
concerning Petitioner’s rehabilitation since his incarceration. The evidence establishes that although Petitioner has had some
misconducts and infractions during his incarceration he has, for several years, exhibited appropriate behavior, has maintained
employment within the law library and has been rated as an above average inmate. He has obtained a GED and has participated
in programs since 2002 at outlined in Megan Chang’s report. (Resentencing Investigation, p. 19) The evidence supports a finding
that Petitioner has participated in programs and has demonstrated the possibility of rehabilitation, however, the evidence does not
require a finding that the appropriate sentence is that suggested by Petitioner.

Petitioner, in his second assignment of error, asserts that it was abuse of discretion to rely on Petitioner’s legal filings to impose
a harsher sentence, citing to a reference to Petitioner’s “insistence upon the innocence.” (T., p. 187) This statement appears at the
conclusion of the sentencing and but also includes that statement the sentence imposed is based on “the other factors I stated
earlier.” (T., p. 187) Petitioner’s sentence was not based on the number of his legal filings nor does it impermissibly punish him
for exercising his constitutional rights to raise issues with the Court or to maintain his innocence. The references to Petitioner’s
filings, many of which allege his “actual innocence,” were made to contrast his allocution statement and apology to the family in
which he purported to accept responsibility for the crime, responsibility that he has denied repeatedly. Ms. Hinds, in her report,
citing various sources, stated,

“Prisons are predictable. Utilizing fixed schedules, time-tables, shifts, and head counts, each prison functions like a
precise and planned machine. There are few other places in our society that function so deliberately and efficiently.
The rhythm and slow pace of prison can be incredibly supportive for someone whose youth was filled with chaos and
disorganization - as traumatized environments often are. This structure was developed to be reliable, clear and orderly,
and in spaces governed like this, the traumatized brains can find respite, peace, and healing.” (Trauma Report, p. 25)

Petitioner contends that due to the evidence of his functioning within the prison system he has demonstrated a level of rehabilita-
tion that requires his suggested sentence of a minimum of 20 years. However, as noted at sentencing, his pleadings and filings
reflect more than just an assertion of innocence. His filings reflect a continued detachment from the crime, even after more than
20 years, and which troubling. This Court stated:
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“It worries me and it troubles me that what would happen when you get out in the world and you have anybody who
disagrees with you authoritatively and someone tells you you can’t do that, what that’s going to lead to?” (T., p. 183)

The demeanor of a convicted defendant, including an apparent lack of remorse, is a proper consideration in fixing the sentence for
a non-capital offense. Commonwealth v. Miller, 724 A.2d 895, 902 (1999) (Citations omitted) Petitioner contends that it was error
and an abuse of discretion to find that Petitioner had shown no remorse despite his expression of remorse in his allocution state-
ment, “for my role in the death of Mr. Wright.” (T., p. 145) However, any expression of remorse must be considered in light of
Petitioner’s filings. It appears that he wishes to use an expression of remorse to his benefit and yet often disavow his role in the
crime. As noted by Mr. Wright’s daughter in her victim impact testimony:

“And taking responsibility for your actions means that I’m sorry for what happened, regardless of how it happened. And
that was not felt today. And that is what really, really bothers me is that you truly have not taken responsibility for your
actions. Everything over the years was just about “I’m innocent, and I really didn’t do it.” (T., p. 157)

In addition, to the extent that Petitioner alleges that it was error to consider a lack of remorse as a factor not relevant under Miller,
it is clear that, in fact, Miller directs that an “individualized sentence” should be imposed on a juvenile offender, as opposed to a
mandatory sentence of life without parole. As a sentence of life without the possibility of parole was not considered and the
Commonwealth did not request such a sentence, there is no prohibition considering all relevant evidence, including Petitioner’s
remorse or lack thereof.

As noted above, the Pennsylvania Supreme Court has mandated the lower courts consider the sentencing requirements
codified at 18 Pa.C.S. § 1102.1 in fashioning a sentencing scheme for a juvenile homicide offender post-Miller. Batts I, 66 A.3d
at 297. § 1102.1 provides, in relevant part, as follows.

(c) Second degree murder.—A person who has been convicted after June 24, 2012, of a murder of the second degree,
second degree murder of an unborn child or murder of a law enforcement officer of the second degree and who was under
the age of 18 at the time of the commission of the offense shall be sentenced as follows:

(2) A person who at the time of the commission of the offense was under 15 years of age shall be sentenced to a term of
imprisonment the minimum of which shall be at least 20 years to life. 18 Pa.C.S.A. § 1102.1

In this case, the sentence that was imposed was consistent with the evidence considering the Miller factors as well as the
legislative guidance set forth in § 1102.1

Petitioner also contends that it was an abuse of discretion to rely on portions of the Presentence report and information
prepared at the time of Petitioners sentencing in 1999 as it was 20 years old; predated Miller and its evolved standards on adoles-
cent development; constituted hearsay; and, ignored Ms. Hinds’ testimony that confirm the childhood abuse as reported in 2018.

Clearly there is no error in considering the entire record in this case, including evaluations of Petitioner that were made at the
time of his original sentencing. The assertion that only the testimony of Petitioner’s expert and her findings are relevant to the
sentencing is meritless. Presentence reports are appropriate to consider and while all other relevant information must be
considered, and was considered in imposing the sentence, the decision in Miller does not dictate against the use of earlier
relevant information regarding Petitioner. While Miller does impose an obligation to consider the relevant factors as set forth
therein, it does not hold that information or findings that predate the decision should be ignored. Therefore, there was no
error in considering or relying on information in the previous presentence report. In addition, Petitioner’s assignment of
error that it was an abuse of discretion to rely on or refer to the 1999 Presentence Report when only providing a copy of the
report “merely minutes before the resentencing hearing in violation of Pa.R.Crim.P. 703” is meritless. Counsel indicated that the
only correction to the report was that “the presentation of the facts from the underlying case demonstrate the disparities in some
of the evidence,” that there was a lot of “he said/he said” and “the version of the facts in the presentence report gives a version of
the facts, but there were certain things left out.” (T., p. 5) Counsel also noted the Petitioner did not agree with the report. (T., p. 5)

Finally, in Petitioner’s allegations of error 7,8 and 9 he alleges claims related to lack of jurisdiction; error in failing to charge
him in the criminal information as an accomplice as opposed to a principal; and, resulting improper jury instructions. These claims
are all untimely and meritless and have been previously been denied and are not addressed herein.

BY THE COURT:
/s/Todd, J.

1 Dr. Wettstein is a psychiatrist who reviewed materials related to the offense and Defendant’s school records. Dr. Wettstein spoke
with the Behavior Clinic where Petitioner was seen after his arrest; reviewed other reports and records including records from
Vision Quest. He also conducted interviews with Mr. Pendleton, his grandmother and his case manager.
2 Hinds is a Clinical Social Worker, Instructor and Faculty Member at both the University of Pennsylvania’s School of Social Policy
and Practice and Bryn Mawr’s Graduate School of Social Work, respectively. She has taught Human Behavior and the Social
Environment (aka Development), Practice with Children and Adolescents, and Brief Treatment and Crisis Intervention for over
11 years. At Bryn Mawr, she authored and served as the Primary Professor of the Post-Grad Certificate Program in Trauma.
3 Megan Chang’s Presentencing Investigation Report states the following regarding Petitioner’s educational history: 

“Michael attended and completed his elementary and middle school education through the eighth grade. When the offenses
occurred, he had just finished the eighth grade within the Pittsburgh Public School System and Allegheny Middle School. He would
have been attending Oliver High School for the 1997-1998 school year.”

“Michael’s equivalency scores on the Iowa Test of Basic Skills (ITBS) suggest that when he was younger, he had an average
range of intelligence. Particularly, Michael did very well in math. Further, Michael scored a .97 on the Standard Binet Test. He
is above average on verbal skills and has a good memory. As a student in the Pittsburgh Public School System, Michael received
passing grades as evidenced by his transcripts. As a student at Vision Quest, Michael excelled during the 1996-97 school year. In
fact, Michael made the honor roll three times, once in 1996 and twice in 1997.”_Megan Chong Presentence Investigation Report,
pp. 10 -11)
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4 Included in Megan Cheng’s Report is the Commonwealth of Pennsylvania Department of Corrections Integrated Case Summary
- Classification documentation which indicates in the “Drug and Alcohol History - Records reflect that the offender used alcohol
on a daily basis beginning at age 10. He would consume one 40 oz malt liquor once per day. Lastly he tried marijuana at age 12 and
did not like it.”
5 Petitioner’s “Institutional Adjustment” and “misconducts” are set forth in the Integrated Case Summary from the Department of
Corrections attached to Megan Chong’s report.
6 In her report, Chong states: “It should be noted that during this investigation Michael disclosed, for the first time, several
experiences of sexual and physical abuse during his childhood.” Megan Chong Presentence Investigation Report, p. 17.
7 Included in Megan Chong’s Report is the Commonwealth of Pennsylvania Department of Corrections Integrated Case Summary
- Classification documentation which indicates under the Social History that on 8/13/2013: “He was primarily raised by his mother
and maternal grandmother, Marlene Thrower. He denies all forms of abuse and claims his basic needs were met. He maintains
contact with family via letters, visits and phone calls.”
8 It is unclear from the testimony exactly how long Petitioner lived only with his mother. Megan Chong’s Presentencing
Investigation indicates that: “Michael grew up on the Northside of Pittsburgh (near Brighton Place and Perrysville) and resided
with his maternal grandmother Marlene, his mother Kimberly, and his siblings at 2801 Veterans Street, Pittsburgh, PA 15214. For
a short period of time, Michael lived with his mother when she moved out of Marlene’s house and into the Northview Heights
Project Housing. At the age of 7, Michael ultimately went back to live with Marlene. From 1982 until Michael was arrested and
incarcerated, he had resided with Kimberly, Marlene and his siblings, at the following residences other than when he was housed
at Circle C, Shuman Center and Vision Quest.” Megan Chong Presentence Investigation Report, p. 87. (Emphasis added)
9 The Presentence Report of April 29, 1999 states that “The defendant has always associated with a bad, and older, group of friends.
He was a member of the Crips Gang and, while associating with this gang he was shot at, but not hit, on several occasions.
(Presentence Report, April 29, 1999, p. 8)

Hinds states in her Trauma Evaluation that: “Michael states that he was well known in the street for his ability to elude arrest, and
his willingness to fight for his turf. Michael felt that he was respected by the people in his neighborhood, including the police, even
despite his slight frame and speech impairment.” (Trauma Evaluation, p. 10)

Commonwealth of Pennsylvania v.
Adnan Hilton Pehlivan

Criminal Appeal—EVIDENCE—Cell Phone—Search Warrant—Motion In Limine

Court grants the defendant’s motion to preclude the use of information obtained from his iPhone as there was no link
between the crime and the contents of his phone.

No. CC 201807506. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—February 19, 2019.

MEMORANDUM OPINION
The defendant, Adnan Pehlivan, is charged with Burglary, Sexual Assault and Involuntary Deviate Sexual Intercourse. The

charges arise out of an incident that occurred on May 15, 2018 wherein it is alleged that the defendant broke into the home of the
victim and sexually assaulted her as she slept. When she awoke, her assailant fled.

The defendant was arrested the following day. At the time of his arrest, an I-phone was seized from his person. On May 17, 2018,
Pittsburgh Police Detective Bryan Sellers submitted an application for a search warrant to Magisterial District Judge James
Motznik seeking permission to search the digital data on the mobile phone. Judge Motznik issued the warrant and resulting search
revealed the presence of a video that that Commonwealth intends to offer into evidence.

On February 8, 2019, the defendant filed a Motion to Suppress/Motion in Limine seeking to suppress the video or, in the alter-
native, to bar the Commonwealth from introducing it into evidence at trial as not relevant and overly prejudicial. A hearing on the
defendant’s Motion was held on February 14, 2019. No evidence was taken. Counsel presented argument on the Motion to Suppress.
The Court advised counsel that the Motion in Limine filed by the defendant, as well as the Motion in Limine presented by the
Commonwealth at the hearing, were matters to be decided at trial.

A search warrant is required to search the contents of a mobile phone that is lawfully seized. Riley v. California, 134 S.Ct. 2473;
Commonwealth v. Stem, 96 A.3d 407 (Pa. Super. 2014). Here, there is no challenge to the legality of the seizure of the phone.
Accordingly, the only question is whether the facts and circumstances related by the affiant were sufficient to warrant a man of
reasonable caution to believe that evidence of the crimes being investigated would be found in the data stored in the defendant’s
I phone. Commonwealth v. Jones, 988 A.2d 188, 199 (Pa. 2010).

The affidavit of probable cause consists of six paragraphs.1 The first simply recites the detective’s professional experience. The
second explains why the victim’s name is not disclosed. The third, fourth and fifth provide a recitation of the facts that led to the
arrest of the defendant, including the fact that the defendant was identified by the victim and others she was with when she met
the defendant. Interestingly, the only reference to a “phone” in this recitation of facts is, “Jane Doe said at no time did she give
Pehlivan her address or phone number …” The final paragraph states:

Pehlivan was arrested on a warrant that your affiant had filed for this incident. As a result of Pehlivan’s arrest, his
Apple iPhone was seized. You’re affiant respectfully requests the search of Pehlivan’s cell phone to recover any messages,
pictures, videos, locations data or audio related to this incident.
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Before law enforcement may search or seize any item as evidence, they must have a substantial basis for concluding that the
item searched or seized contains evidence connected to the crime under investigation. Jones, Supra., at 199. In other words, law
enforcement must demonstrate that there exists a nexus between the crime alleged and the item to be searched.

The standard for evaluating whether probable cause exists for the issuance of a search warrant is the same under both the
Fourth Amendment and Article I, § 8 of the Pennsylvania Constitution: the “totality of the circumstances” test set forth in Illinois
v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983). Pennsylvania specifically adopted that standard as a matter of
Pennsylvania Constitutional Law in Commonwealth v. Gray, 503 A.2d 921 (1985). Under Gates and Gray the issuing magistrate is
required to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him,
including the “veracity” and “basis of knowledge” of persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place. Moreover, the duty of a reviewing court is simply to
ensure that the magistrate had a “substantial basis … for conclud[ing] that probable cause existed.” Gray, 509 Pa. at 484, 503
A.2d at 925. quoting Gates, 462 U.S. at 238-39, 103 S.Ct. 2317 (citation omitted) (emphasis added).

Accordingly, in order for the affidavit of probable cause submitted in this case to meet this standard, it must aver facts that
would establish a fair probability that evidence of the crime being investigated is located on the defendant’s mobile phone. The
affidavit must set forth some nexus between the crime and the mobile device that would allow a reasonable conclusion that
evidence is present on the phone.

In Commonwealth v. Wright 99 A.3d 565 (Pa.Super. 2014), the Court observed that in three cases where there were challenges
to the seizure of objects, including two where the object seized was a mobile phone, “ …. police had specific evidence tying the
seized object to the crime under investigation.” At 570. A screwdriver seized in Commonwealth v. Ellis, 662 A.2d 1043 (Pa. 1995)
was capable of making the pry marks observed at the scene of the crime; a mobile phone seized in Jones, supra., had blood on it
and they had been told the victim took his phone with him shortly before he was shot; and, in Commonwealth v. McEnany, 667 A.2d
1143 (Pa. Super. 1995), police were aware that the accused had telephoned the home of the victim shortly before the victim was
killed.2 Here, as in Wright, there is no evidence identified by law enforcement that links the mobile phone to this particular crime.
According to the affidavit of probable cause, the victim specifically said that she did not give the defendant her phone number so
there was no reason for the detective to conclude that the phone would reveal any calls or messages between the defendant and
the victim. Nor is there any reference in the affidavit to the victim observing the defendant in possession of this, or any other,
mobile device at any time that evening, whether at the bar or, later, in her home. There is absolutely nothing in the affidavit
explaining why the officer believed evidence of this particular crime would be found on the mobile phone seized from the
defendant. The affidavit provided no facts that would even warrant a conclusion that the phone in question was in the defendant’s
possession on the evening the offense was committed.

The absence of a factual allegation that would provide a nexus or link between the mobile device and evidence of the crime
being investigated renders the affidavit insufficient, the search and seizure of the video unlawful and that evidence inadmissible.
For these reasons, the Motion to Suppress is GRANTED.

BY THE COURT:
/s/Manning, P.J.E.

1 The Application for Search Warrant and Application, with the Affidavit of Probable Cause attached, are attached to the
defendant’s Motion as Exhibit A.
2 While each of these cases involved a challenge to a warrantless seizure rather than the validity of a warrant, their discussion of
whether the facts supported a finding of probable cause are relevant to this discussion.

Commonwealth of Pennsylvania v.
Robert Kelley, Jr.

Criminal Appeal—VUFA—POSS/PWID—Suppression—Waiver—Weight of the Evidence—Sufficiency—Pretextual Stop

Boilerplate challenges to the weight and sufficiency of the evidence, without specific claims, do not preserve issues
for appellate review.

No. CC 201711637. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—February 14, 2018.

OPINION
Appellant, Robert Kelley (hereinafter referred to as “Kelley”), was charged with one count of firearms not to be carried

without a license (18 Pa.C.S. § 6106(a)), and two counts of possession of a controlled substance (35 Pa.Stat. § 780-113(a)(16)),
in relation to an incident that occurred on May 11, 2017, on the Bloomfield Bridge in the City of Pittsburgh.

On May 11, 2017, at approximately, 6:30 p.m., police officers with the City of Pittsburgh Bureau of Police initiated a traffic stop
on a vehicle on the Bloomfield Bridge, at or near the intersection of Liberty Avenue. Officers stopped the subject vehicle after
observing the vehicle change lanes abruptly without signaling, causing the operator of another vehicle to come to an abrupt stop
in order to avoid striking the subject vehicle.

Upon initiating the traffic stop, officers approached the vehicle and spoke with the female operator and the male front seat
passenger, who was later identified as Robert Kelley. While speaking with the occupants of the vehicle, officers detected an odor
of marijuana emanating from the vehicle and observed that Kelley appeared to be very nervous. Based upon these observations,
officers directed Kelly to exit the vehicle, at which time they conducted a pat down of Kelley’s person. During the pat down,
officers discovered a firearm in Kelley’s right front pocket. Kelley was subsequently taken into custody for possession of the
firearm. During a subsequent search of the vehicle, police recovered two folded pieces of paper containing an unknown powdered
substance. Concerned that the substance might pose a danger to police and the public, officers asked Kelley if he could identify
the substance inside of the folded pieces of paper. Kelley advised officers that the substance was heroin, and was thereafter
charged with one count of possessing a firearm without a license and two counts of possession of a controlled substance.
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Prior to the commencement of his stipulated non-jury trial, Kelley filed pretrial motions to suppress certain evidence,
including physical evidence recovered during the traffic stop, as well as his statements to police. After hearing testimony from
witnesses – including the officers involved in the traffic stop – and reviewing the parties’ briefs on disputed issues of law, this
Court properly denied Kelley’s motions. On May 9, 2018, this Court found Kelley guilty of one count of possession of a firearm
without a license and two counts of possession of a controlled substance. After reviewing the sentencing guidelines and the under-
lying facts in the instant matter, this Court imposed a sentence of three (3) years’ probation and random drug screens. Kelley filed
notice of appeal on June 1, 2018.

On June 18, 2018, Kelley filed his concise statement of matters complained of on appeal pursuant to Pa.R.A.P. 1925(b), in which
he challenges the admissibility, weight, and sufficiency of the evidence supporting his convictions. The first substantive claims
raised in Kelley’s 1925(b) statement relate to the admissibility of the Commonwealth’s evidence. Kelley asserts that this Court
erred in denying his pretrial motions to suppress evidence obtained from police search of his vehicle, as well as statements he
made to police during the 2017 traffic stop. Specifically, Kelley argues that the traffic stop which led to his arrest was an imper-
missible pretextual stop. Kelley also asserts that the police search of the vehicle in which he was traveling was illegal, and that
statements he made to police were inadmissible because he had not been advised of his Miranda rights.

Questions concerning the admissibility of evidence lie within the sound discretion of the trial court, and a reviewing court will
not reverse the court’s decision on such a question absent a clear abuse of discretion. Com. v. King, 959 A.2d 405, 411 (Pa.Super.
2008). Abuse of discretion is not merely an error of judgment, but rather where the judgment is manifestly unreasonable, where
the law is not properly applied, or where the record shows that the action is a result of partiality, prejudice, bias, or ill will. Id.
Furthermore, it is not sufficient for an appellant to simply allege that a trial court erred with respect to an evidentiary ruling, an
appellant must set forth sufficient facts to identify all relevant issues for the trial judge. Pa.R.A.P. 1925(b)(4)(ii).

Kelley’s admissibility challenges do not merit relief because Kelley has not established that this Court abused its discretion.
Kelley has adduced no evidence that this Court’s evidentiary rulings were manifestly unreasonable, that the law was not applied
properly, or that this Court’s rulings were the result of partiality, prejudice, bias, or ill will. Com. v. Thompson, 2014 Pa.Super. 106
(2014); Com. v. King, 959 A.2d 405, 411 (Pa.Super. 2008). Kelley merely repackages the same arguments he raised in his pre-trial
motions, which were thoroughly reviewed and ultimately rejected by this Court. As Kelley has not asserted any facts which
suggest that this Court abused its discretion with respect to its evidentiary rulings, Kelley’s challenges to these rulings are
without merit and do not warrant review.

The next claim raised in Kelley’s 1925(b) statement is a challenge to the weight of the evidence supporting his convictions. A
challenge to the weight of the evidence must be raised with the trial judge in the form of a motion for a new trial (1) orally, on the
record, at any time before sentencing; (2) by written motion at any time before sentencing; or (3) in a post-sentence motion.
Pa.R.Crim.P. 607(A). Challenges to the weight of the evidence may not be raised for the first time on appeal but must always be
raised initially with the trial judge or they are waived. Com. v. Brown, 538 Pa. 410 (1994); Com. v. Roche, 2017 Pa.Super. 4 (2017).
As such, Kelley waived his challenge to the weight of the evidence because he did not raise this claim at the appropriate time.

In addition to his failure to preserve his challenge to the weight of the evidence, Kelley has waived this challenge because his
assertion that his convictions, “were against the weight of the evidence” is not sufficiently specific to warrant consideration.
Pa.R.A.P. 1925 provides that an appellant’s statement of errors complained of on appeal, “shall concisely identify each ruling or
error that the appellant intends to challenge with sufficient detail to identify all pertinent issues for the judge.” Pa.R.A.P.
1925(b)(4)(ii). Kelley’s failure to comply with the requirements of Pa.R.A.P. 1925(b)(4)(ii) operates as a waiver of this claim. See
Com. v. Oliver, 2015 Pa.Super. 261 (2015) (any issues not raised in a 1925(b) statement will be deemed waived); see also Com. v.
Freeman, 2015 Pa.Super. 252 (2015) (defendant’s concise statement of errors complained of on appeal alleging that, “[t]he verdict
of the jury was against the weight of the evidence” was not sufficiently specific, and thus defendant waived his challenge where
he neglected to offer specific reasons as to why the verdict was contrary to the weight of the evidence). 

Finally, even if Kelly had properly preserved his challenge to the weight of the evidence, his claim would nonetheless fail
because he cannot point to articulable facts on which this challenge is based. In order for an appellant to prevail on a challenge to
the weight of the evidence, “the evidence must be so tenuous, vague and uncertain that the verdict shocks the conscience of the
court.” Com. v. Sullivan, 820 A.2d 795, 806 (Pa.Super. 2003). Generally, unless the evidence is so unreliable or contradictory as to
make any verdict based thereon pure conjecture, these types of claims are not cognizable on appellate review. Id. In assessing a
claim that the verdict was against the weight of the evidence, the Superior Court will not substitute its judgment for that of the
factfinder, which is free to assess the credibility of witnesses and to believe all, part, or none of the evidence presented. Id. As
Kelley has not established that the evidence supporting his convictions was, in any way, tenuous, vague, or uncertain, his challenge
to the weight of the evidence is frivolous and does not warrant consideration.

Kelley’s final claim is a challenge to the sufficiency of the evidence supporting his convictions. Kelley generally asserts that,
“there was insufficient evidence to sustain his convictions.” As is the case with his challenge to the weight of the evidence, Kelley’s
challenge to the sufficiency of the evidence does not warrant review because it is not sufficiently specific. See Pa.R.A.P.
1925(b)(4)(ii) (appellant shall concisely identify each ruling or error that the appellant intends to challenge with sufficient detail
to identify all pertinent issues for the judge); see also Com. v. Oliver, 2015 Pa.Super. 261 (2015) (any issues not raised in a 1925(b)
statement will be deemed waived).

Had Kelley properly preserved his challenge to the sufficiency of the evidence, his claim would nonetheless fail. The standard
applied when reviewing the sufficiency of the evidence is whether, viewing all the evidence admitted at trial in the light most favor-
able to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element of the crime beyond a
reasonable doubt. Com. v. Golphin, 161 A.3d 1009, appeal denied, 170 A.3d 1051 (Pa. 2017) (citing Com. v. Harden, 103 A.3d 107
(Pa.Super. 2014)). Kelley’s 1925(b) statement is entirely devoid of facts which would suggest that the Commonwealth did not
proffer sufficient evidence to satisfy its burden of proof and, as such, his challenge to the sufficiency of the evidence must fail.

For the foregoing reasons, the claims raised in Kelley’s 1925(b) statement are without merit and do not warrant review.

BY THE COURT:
/s/Cashman, J.

Dated: February 14, 2019
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Commonwealth of Pennsylvania v.
Anthony M. Miranda

Criminal Appeal—DUI—Suppression—Stipulated Non-Jury Trial—Reasonable Suspicion to Support Traffic Stop

Defendant challenges decision not to suppress evidence following a traffic stop conducted after police see vehicle parked
but running in a residential area.

No. CC 2017-03346. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—December 27, 2018.

OPINION
PROCEDURAL HISTORY

On February 1, 2018, following a one-day combined Suppression Hearing and Stipulated Non-Jury Trial before this Honorable
Court, the Defendant, Anthony M. Miranda (“Defendant”) was found guilty of all eight counts charged. Verdict was entered on
Counts 1 through 8 as follows:

1) Guilty of Driving Under the Influence of Alcohol or Controlled Substance — 4th and Subsequent Offense, 75 P.S.
§ 3802(D)(1);

2) Guilty of Driving Under the Influence of Alcohol or Controlled Substance — 4th and Subsequent Offense, 75 P.S.
§ 3802(D)(2);

3) Guilty of Driving Under the Influence of Alcohol or Controlled Substance — 4th and Subsequent Offense, 75 P.S.
§ 3802(D)(3);

4) Guilty of Driving Under the Influence — 4th and Subsequent Offense, 75 P.S. § 3802(A)(1);

5) Guilty of Driving While Operating Privilege is Suspended or Revoked with BAC .02 or Higher — 3rd Offense, 75 P.S.
§ 1543(B)(1);

6) Guilty of being an Habitual Offender, 75 P.S. § 6503.1;

7) Guilty of Possession or Distribution — Marijuana, 35 P.S. § 780-113(A)(31); and

8) Guilty of Possession of Drug Paraphernalia, 35 P.S. § 780-113(A)(32).

Preceding a Non-Jury Trial, Defendant, through counsel, Richard E. Romanko, Esq., submitted a Motion to Suppress Evidence.
On February 1, 2018, after hearing on the Motion, this Court denied Defendant’s Motion to Suppress and proceeded to trial and
this Court entered its verdict. On April 12, 2018, filed a Motion for Reconsideration of the Court’s Order denying Motion to
Suppress Evidence. On July 12, 2018, after hearing, Defendant’s Motion for Reconsideration was DENIED. See July 12, 2018
Motion and Sentencing Transcript (“S.T.”) at 4-14.

Defendant was sentenced on July 12, 2018, after receipt of the Pre-Sentence Report. Under Count 1, Defendant was sentenced
to a mandatory minimum one year period of imprisonment, served by intermediate punishment of house arrest with eligible releases
for work, school, medical, or religious reasons; was to undergo a drug and alcohol evaluation; and was assessed a $2,500 fine. Said
sentence under Count 1 to run concurrently with the 2 year period of confinement imposed under County 5. S.T. at 26.

Under Count 5 (Driving While Operating Privilege is Suspended with BAC .02), Defendant was sentenced to confinement for
2 years served by intermediate punishment with house arrest and electronic home monitoring with eligible releases for work,
school, medical, or religious reasons; and was assessed a $5,000 fine and court costs. S.T. at 25-26.

DUI Counts 2, 3, and 4 were merged into Count 5.
No further penalty was assessed under Counts 6, 7, and 8 (Habitual Offenders, Possession of Marijuana, and Possession of

Paraphernalia). S.T. at 26.
The Defendant was granted House Arrest in lieu of a State Prison sentence due to Defendant’s Cystic Fibrosis diagnosis.
Defendant did not file a Post-Sentence Motion.
On August 8, 2018, Defendant filed a timely Notice of Appeal. On August 10, 2018, this Court ordered Defendant to file a Concise

Statement of Errors Complained of on Appeal Pursuant to PA.R.A.P. 1925(B). On August 31, 2018, Defendant filed his Concise
Statement of Errors on Appeal.

ERROR COMPLAINED OF ON APPEAL
Defendant raises the following issue for appeal:

Whether the trial court erred in denying Defendant’s motion to suppress evidence because the vehicle stop by the police
was illegal and conducted in violation of the Fourth and Fourteenth Amendments to the U.S. Constitution and Article
One, Section Eight of the Pennsylvania Constitution.

The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania Constitution protect
individuals from unreasonable searches and seizures. See Commonwealth v. Lyles, 626 Pa. 343, 350, 97 A.3d 298, 302 (2014).

STATEMENT OF FACTS
On Friday, January 27, 2017 at 5:00 a.m., Moon Township Police Officer Ian Lucas was working a 7:00 p.m. to 7:00 a.m. shift on

general patrol in a suburban subdivision area known as Wessex Hills of Moon Township, Allegheny County. Suppression/Trial
Transcript, pages 5, 7 (hereafter “T.T. at 5,7”). The specific area being patrolled was subject to car break-ins within the past
couple of weeks. T.T. at 6-7, 22-24. Officer Lucas further described the location of the vehicle break-ins as the northern end of Moon
Township. T.T. at 22-24. He described Moon Township as being divided into three areas; northern, central, and southern. Id. This
location was in the northern end in the area of the criminal break-in activities. Id. Officer Lucas was in uniform and traveling in
a marked vehicle in a housing plan on North Jamestown Road when, at 5:00 a.m., he observed the Defendant’s vehicle stopped in
an area where parking was not permitted between the hours of 2:00 a.m. to 6:00 a.m. T.T. at 5,8,24. Officer Lucas identified the
vehicle parked in front of 146 North Jamestown Road as a tan Buick sedan with “the engine running, the headlights, taillights,
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everything was not illuminated, they were off, and there was a male in the driver’s seat just sitting there.” T.T. at 6.
As Officer Lucas’ marked vehicle passed Defendant’s vehicle, the Officer found it “odd” that “at 5:00 a.m. the vehicle was

running with a sole male occupant in the driver’s seat, the headlights not on, and positioned in the roadway.” T.T. at 6,7. Officer
Lucas also testified that such activity was “odd for this neighborhood.” T.T. at 6.

At the time, Officer Lucas had been a police officer for fifteen years, the last nine years with the Moon Township Police
Department, with experience involving twenty to twenty-five DUI arrests per year. T.T. at 4. Officer Lucas sought to “talk to this
guy real quick, make sure he’s not up to any illegal activity.” T.T. at 7.

To talk with the vehicle occupant, Officer Lucas drove past the Defendant’s vehicle approximately two or three houses and
made a U-turn in the middle of the street. T.T. at 7-8. As the Officer made the U-turn, the Defendant’s vehicle “was gone.” T.T. at
8. Officer Lucas did not observe the direction of the Defendant’s departure. T.T. at 8.

Officer Lucas continued his patrol throughout the subdivision and then located the Defendant’s vehicle on Westminster Road,
a cul-de-sac one half mile from the initial contact with Defendant’s vehicle on North Jamestown Road. T.T. at 8-9. Defendant’s
vehicle had headlights on, was stopped in the cul-de-sac “perpendicular to the round part of the cul-de-sac …. in the middle of
the circle facing outward,” and was “dead center, not in any particular lane.” T.T. at 9-10. As the Officer drove down the road
toward the cul-de-sac to make a second contact, the Defendant’s vehicle transitioned from a stationary position to drive “right past”
the Officer’s vehicle. T.T. at 10. Officer Lucas turned around in the cul-de-sac and followed the Defendant’s vehicle which made a
right hand turn off of the cul-de-sac road onto Shafer Road. T.T. at 11.

To this point, Officer Lucas did not have on nor did he activate his overhead lights or siren as he followed the Defendant’s vehicle.
T.T. 10-11. Officer Lucas followed the Defendant’s vehicle for another one half mile to three-quarters of a mile during which time
he “ran the license plate to ascertain the owner of the vehicle, and it came back to Canonsburg, Pennsylvania.” T.T. at 11.

This Court takes judicial notice that Canonsburg is located in Washington County and not within the confines of Moon Township,
Allegheny County.

Upon receipt of the vehicle registration information, Officer Lucas believed he needed to “stop this vehicle and find out exactly
what was going on.” T.T. at 11. Officer Lucas believed he had reasonable suspicion to do so. T.T. at 11.

At 5:00 a.m. it was dark, and Officer Lucas then activated his marked vehicle’s overhead lights (not siren) and the Defendant’s
vehicle pulled over to the side of the road. T.T. at 12. Officer Lucas stopped the Defendant’s vehicle at 5:05 a.m. T.T. 17-18.

Upon approaching the Defendant’s vehicle, Officer Lucas observed Defendant in the driver’s seat, and “asked him what he was
doing in that particular neighborhood at that time of night not being from the neighborhood.” T.T. at 12-13. The Defendant responded
with two answers: first, that he was “visiting a friend” and second, “he was trying to find their house for a date he had arranged
with that person later on in the evening.” T.T. at 13. The Defendant “was supposed to meet the guy at 5:00 at night, but he wanted
to find his house at 5:00 in the morning.” T.T. at 13.

While speaking with the Defendant, Officer Lucas detected the odor of marijuana emanating from the vehicle. Lucas Police
Report 1/30/2017 Supplemental Narrative (hereinafter “LPR”), T.T. at 49. Officer Lucas observed in plain view sight a small, burnt
marijuana blunt in the driver’s door handle. LPR, T.T. at 49. Officers Shelehelfa and Hinsch arrived at the scene and Defendant
was searched incident to arrest for the marijuana, revealing a small metal grinder containing loose marijuana along with fresh
marijuana in Defendant’s pant cargo pocket. LPR, T.T. at 49. Officers recovered a clear knotted plastic baggie with white powder
residue, a multi-colored glass smoking pipe with burnt marijuana, and various bottles of liquors and beer. LPR, T.T. at 49.

Field sobriety tests were performed. LPR, T.T. at 49. While performing the tests, Officer Lucas detected a moderate odor of
alcoholic beverage emanating from Defendant’s breath and person along with the odor of marijuana. LPR, T.T. at 49. At 5:53 a.m.,
Defendant was subsequently transported to Sewickley Hospital for a blood draw which was positive for cannabis, cocaine, and
alcohol. Allegheny County Office of Medical Examiner, Laboratory Toxicology Report at Lab Case No. 17LAB00906, T.T. at 49-50
(hereinafter “Lab Report”). Defendant’s certified driving record was also submitted into evidence which indicated Defendant’s
driver license under suspension for DUI, and Defendant a habitual offender with five DUI arrests in ten years with two prior
Driving Under Suspended License (75 P.S. §1543(b)(1.1) convictions. Pennsylvania Department of Transportation, Bureau of
Driver Licensing, Certified Driver History, 1/27/2017; LPR, T.T. at 51-52.

At the conclusion of the Stipulated Non-Jury Trial on February 1, 2018, this Court found the Defendant guilty of each of the
Counts 1 through 8. T.T. at 53.

ANALYSIS
The well-settled standard of review of a denial of a motion to suppress evidence is as follows:

[An appellate court’s] standard of review in addressing a challenge to the denial of a suppression motion is limited to
determining whether the suppression court’s factual findings are supported by the record and whether the legal conclu-
sions drawn from those facts are correct. Because the.Commonwealth prevailed before the suppression court, we may
consider only the evidence of the Commonwealth and so much of the evidence for the defense as remains uncontradicted
when read in the context of the record as a whole. Where the suppression court’s factual findings are supported by the
record, [the appellate court is] bound by [those] findings and may reverse only if the court’s legal conclusions are
erroneous. Where … the appeal of the determination of the suppression court turns on allegations of legal error, the
suppression court’s legal conclusions are not binding on an appellate court, whose duty it is to determine if the
suppression court properly applied the law to the facts. Thus, the conclusions of law of the courts below are subject
to plenary review.

Commonwealth v. Jones, 605 Pa. 188, 988 A.2d 649, 654 (2010) (internal citations and quotation marks omitted).

Defendant asserts that Officer Lucas did not have reasonable suspicion to pull over his vehicle. See Defendant’s Concise
Statement of Errors Complained on Appeal, ¶8. To the contrary, this Court finds that Officer Lucas pointed to specific, articulable
facts which based upon the surrounding totality of circumstances, supported an objective basis to establish reasonable suspicion
to conduct an investigatory stop1. This Court incorporates herein by reference its Findings of Facts and Conclusions of Law made
on the record dated February 1, 2018 (T.T. at 38-44), and reiterated at the July 12, 2018 Hearing of Defendant’s Motion for
Reconsideration (S.T. at 11-14).

As set forth in the Statement of Facts, on January 27, 2017, Officer Lucas had contact with the Defendant’s vehicle on three
occasions at or around 5:00 a.m. On the first two occasions, Officer Lucas personally observed the unusual driving conduct of the
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Defendant’s vehicle and reasonably articulated the context of time, location, and suspicious behavior including, inter alia:
mid-winter cold temperature; pre-dawn darkness; Defendant’s idle motoring with no vehicle lights illuminated in a suburban
residential no-parking zone subject to recent car breakins; Defendant’s departure from North Jamestown Street upon sight of
the marked police car; Defendant’s relocation to an unusual roadway position on the Westminster Road cul-de-sac with vehicle
headlights illuminated; Defendant’s second departure upon sight of the marked police car; Officer Lucas confirming
Defendant’s vehicle’s out-of-county license plate registration; and subsequently, upon Officer Lucas’ third contact when he
questioned the Defendant about his reason for being in the neighborhood at that time of night.

Officer Lucas indicated that he had been an officer for 15 years, the last 9 years with the Moon Township Police Department
including familiarity of the residential community.

As set forth herein, this Court finds based upon Officer Lucas’ articulated contextual facts in light of his experience, that he
made specific reasonable inferences to establish reasonable suspicion of criminal activity to question the Defendant:

…. when you add all these facts up and when you add up when the officer finally finds the vehicle …. The officer has
enough at that point of an articulable, reasonable suspicion to stop the vehicle at that point, to affirmatively stop the
vehicle and then conduct further investigation.

S.T. at 14.

Officer Lucas articulated facts which in the totality of the circumstances was sufficient to establish reasonable suspicion.
As stated by the United States Supreme Court in reviewing the propriety of an officer’s conduct, courts do not have available

empirical studies dealing with inferences drawn from suspicious behavior, and thus the Supreme Court cannot reasonably demand
scientific certainty from judges or law enforcement officers where none exists. Illinois v. Wardlow, 528 U.S. 119, 124-125 (2000)
(defendant’s presence in high crime area combined with unprovoked flight justifies Terry stop). Thus, the determination of
reasonable suspicion must be based on common-sense judgments and inferences about human behavior. See United States v.
Cortez, 449 U.S. 411,418(1981). Wardlow, Id. The United States Supreme court has also recognized that nervous, evasive behavior
is a pertinent factor in determining reasonable suspicion. Wardlow, Id.

The uncontradicted evidence of Officer Lucas when read in the context of the totality of circumstances supports his reasonable
suspicions about the activity of the Defendant’s vehicle.

As Officer Lucas first passed Defendant’s vehicle, he noted that he thought it “odd” that the headlights were not on but the car
was running, and he believed it to be “odd” for a car idling in the roadway in this suburban area subdivision with the lights off at
that time in the morning – 5:00 a.m.

As Officer Lucas sought to first contact Defendant’s vehicle, the Defendant’s vehicle promptly departed and the Officer did not
see the direction in which the Defendant had departed. This pre-dawn activity first garnered the officer’s attention2.

Officer Lucas then proceeded throughout the subdivision to look for the car, and located the car in a cul-de-sac in the same
neighborhood. Officer Lucas specifically testified that the location of the car in the cul-de-sac was in the middle of the cul-de-sac
with the lights on, not parked, and not in a lane of travel. This irregular motoring behavior further raised Officer Lucas’ reason-
able suspicion.

As Officer Lucas sought to have a second contact, the Defendant’s vehicle drove away. While following the vehicle, Officer
Lucas attained additional information which, under the totality of the circumstances, supported his reasonable suspicions that
criminal activity may be afoot -- he affirmed that ownership of the Defendant’s vehicle came back to an individual registered in
Canonsburg, Washington County and not Moon Township, Allegheny County. The abnormal driving pre-dawn motorist’s vehicle
was not registered to a neighborhood location.

As a result of the Officer’s articulated facts of the irregular activity of the Defendant’s vehicle at 5:00 a.m. in a suburban
residential area after two abnormal roadway contacts in two different locations; the recent history of vehicle break-ins; and in
conjunction with vehicle out-of-county registration information -- Officer Lucas activated the Police vehicle’s overhead lights.3

The Court finds that Officer Lucas had articulated an objective basis to support his reasonable suspicion to encounter the
Defendant and this encounter was either a mere encounter or, at best, an investigative detention4. T.T. at 41.

“There is nothing in the Constitution which prevents a policeman from addressing questions to anyone on the streets.” Terry v.
Ohio, 392 U.S. 1, 34, 88 S.Ct. 1868, 1886, 20 L.Ed.2d 889 (1968). In the case of Commonwealth v. Barnett, 484 Pa. 211, 215, 398 A.2d
1019, 1021 (1979), citing Commonwealth v. Berrios, 437 Pa. 338, 340, 263 A.2d 342-343 (1970), our Supreme Court reaffirmed the
well-settled Terry standard that:

A policeman may legally stop a person and question him. But he may not without a warrant restrain that person from
walking away …, unless he has ‘probable cause’ to arrest that person or he observes such unusual and suspicious conduct
on the part of the person who is stopped … that the policeman may reasonably conclude that criminal activity may be
afoot….” (Footnote omitted)

The line of distinction between merely “approaching a person and addressing questions to him” or “legally stopping” him, and
restraining him or making a “forcible stop,” Terry, 392 U.S. at 32, is not subject to precise definition because of “the myriad daily
situations in which policemen and citizens confront each other on the street.” Terry, 392 U.S. at 12. Each factual situation must be
examined to determine if force was used to restrain the citizen in some way. Such force may include “physical force or (a) show
of authority.” Terry, 392, n. 16.

This Court finds that Officer Lucas’ third contact with the Defendant’s vehicle initiated as a mere encounter simply because, as
the Court noted in the closings of the parties, a policeman may legally stop a person and question him5. Terry, supra. Officer Lucas
had contact with Defendant’s vehicle on two previous occasions: 1) his initial observation of the Defendant’s vehicle with head-
lights off and the engine running in a non-parking zone on North Jamestown Road and, 2) on the second contact when Defendant’s
vehicle was improperly positioned in the cul-de-sac on Westminster Road. The Court finds that the Officer activating his overhead
lights after the first two contacts was to conduct an inquiry based upon the totality of circumstances and Officer Lucas’ direct
observations of the Defendant vehicle’s irregular roadway activity at 5:00 a.m. in a residential area subject to a recent rash of
vehicle criminal activity6.

As a practical matter, Officer Lucas’ two previous contacts in his marked police vehicle with the Defendant’s vehicle did not
alleviate his concerns about the Defendant’s “odd” conduct but, to the contrary, provided further information and additional
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personal observations to heighten his suspicions. As Officer Lucas testified about his report, “Based upon the above-stated [police
report] details and now that the plate was not local to the area, I felt I had reasonable suspicion to initiate a traffic stop.” LPR,
T.T. at 19.

Moreover, the Court is mindful of the common sense practicalities involved in the contacts between Officer Lucas and the
Defendant. In the late January pre-dawn darkness and cold temperature both Officer Lucas and the Defendant were in their
respective vehicles. Factually distinguishable from a mere encounter with a pedestrian to briefly question, the Defendant was in
a vehicle that on two occasions drove away from the marked police vehicle after it had engaged in “odd” and unusual motoring.
At the suppression hearing sub judice, this Honorable Court noted the following:

The actions of the Defendant, or drawing the proper inference of seeing the police vehicle and leaving, puts the officer
in a position where, obviously, he can’t have a mere encounter because the vehicle leaves and is moving …. So obviously
the officer can’t have a mere encounter7 He has to stop the vehicle first.

S.T. at 17.

“In striking the balance between the public interest and the individual’s right to personal security free from arbitrary
interference of law enforcement officials, the initial inquiry must focus upon the propriety of the initial restraint of appellant’s
freedom of movement.” Commonwealth v Robinson, 410 Pa.Super. 614, 600 A.2d 957, 960 (1991) citing Commonwealth v. Anderson,
481 Pa. 292, 392 A.2d 1298, 1300-1301 (1978).

Applying the totality of factual circumstances test, after having contact with the Defendant’s vehicle on two previous occasions,
Officer Lucas engaged the minimal exercise of authority to question the Defendant about his pre-dawn out-of-county irregular
residential neighborhood activities. In the pre-dawn darkness, Officer Lucas activated his police vehicle’s overhead lights but not
his siren. Law enforcement officers do not violate the Fourth Amendment’s prohibition of unreasonable seizures merely by
approaching individuals on the street or in other public places and putting questions to them if they are willing to listen. United
States v. Drayton, 536 U.S. 194, 200 (2002).

Common sense dictates that for the safety of both the officer and the motorist -- under the pre-dawn winter circumstances --
the activation of overhead lights was the most minimally restrictive exercise of authority to permit Officer Lucas to safely
approach the Defendant’s vehicle and ask questions. In addition, at the point Officer Lucas activates the overhead lights, he had
reasonable, articulable suspicion that criminal activity was afoot to make the investigative detention. S.T. at 18.

As set forth in Commonwealth v. Carter, 105 A.3d 765, 768-69 (Pa. Super 2014) (en banc) appeal denied 632 Pa. 667, 117 A.3d
295 (2015):

[t]he Fourth Amendment permits brief investigative stops … when a law enforcement officer has a particularized and
objective basis for suspecting the particular person stopped of criminal activity. It is axiomatic that to establish reason-
able suspicion, an officer must be able to articulate something more than an inchoate and unparticularized suspicion or
hunch …. [A]s the Supreme Court has long recognized, Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968) is
an exception to the textual standard of probable cause. A suppression court is required to take into account the totality
of the circumstances—the whole picture. When conducting a Terry analysis, it is incumbent on the suppression court to
inquire, based on all of the circumstances known to the officer ex ante, whether an objective basis for the seizure was
present.

This Court finds that that Officer Lucas had an articulable reasonable suspicion that criminal activity was afoot. In light of the
totality of the circumstances, considering all of the facts that the officer testified to, the Court concludes that the officer possessed
a reasonable suspicion that criminal activity was afoot and/or that was that the Defendant may well be a possible suspect involved
in car break-ins as has been reported in the area in the preceding week.

This Court finds that the officer’s actions were appropriate and reasonable both under the confines of the Fourth Amendment
of the United States Constitution and the search and seizure provisions of the Commonwealth of Pennsylvania’s Constitution, and
accordingly, the Court reaffirms denial of the Defendant’s Motion to Suppress and Verdict.

CONCLUSION
In conclusion, this Court submits that the verdict and sentence of Defendant Anthony M. Miranda be AFFIRMED.

BY THE COURT:
/s/Ignelzi, J.

Date: December 27, 2018

1 Search and seizure jurisprudence defines three levels of interaction between citizens and police officers and requires different
levels of justification based upon the nature of the interaction. Commonwealth v. Tam Thanh Nguyen, 116 A.3d 657, 664 (Pa. Super.
2015). These categories include (1) a mere encounter, (2) an investigative detention, and (3) custodial detentions. The first of these,
a “mere encounter” (or request for information), which need not be supported by any level of suspicion, but carries no official
compulsion to stop or to respond. The second, an “investigative detention” must be supported by reasonable suspicion; it subjects
a suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional equiva-
lent of an arrest. Finally, an arrest or “custodial detention” must be supported by probable cause. See Commonwealth v. Baldwin,
147 A.3d 1200, 1202-1203 (Pa. Super. 2016) (citation omitted).
2 At this chronological juncture, the Officer had not engaged in an investigatory stop. The Court is mindful of the community care-
taking doctrine applicable to police as adopted in Commonwealth v. Livingstone, 174 A.3d 609 (Pa. 2017). Livingstone is factually
distinct. In the case sub judice, Officer Lucas had not concluded that the sole male occupant driver was in apparent peril, distress,
or need of assistance. To the contrary, the Defendant continued to exercise freedom of movement in his vehicle, albeit raising
additional continuing suspicion from his irregular activity which subsequently led to the third encounter.
3 The record is devoid of any reasonable activity that would have removed suspicion of Defendant’s irregular pre-dawn roadway
conduct, e.g., newspaper delivery, attendant travel from the residential area to a work location, or even casual joyriding while
mindful of the rules of the road. Officer Lucas articulated facts related to the Defendant vehicle’s abnormal driving activity,
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including idling in a residential no-parking zone and improper lane travel in a residential cul-de-sac. Moreover, Terry does not
require police to observe unquestionably criminal behavior before they may perform an investigative detention. Commonwealth
v. Davis, 102 A .3d 996, 1000 (Pa.Super.2014) (quoting Commonwealth v. Rogers, 849 A.2d 1185, 1190 (Pa.2004)). Potential innocent
explanations for Defendant’s behavior do not negate reasonable suspicion. Id.
4 As previously stated in footnote 1, there are three types of encounters between law enforcement officials and private citizens.
A “mere encounter” need not be supported by any level of suspicion but carries no official compulsion to stop or respond. An
“investigative detention” must be supported by reasonable suspicion and subjects the suspect to a stop and a period of detention,
but it does not have the coercive conditions that would constitute an arrest. The courts determine whether reasonable suspicion
exists by examining the totality of the circumstances. An arrest, or “custodial detention,” must be supported by probable cause.
In re J.G., 145 A.3d 1179, 1185 (Pa. Super. 2016).
5 Pennsylvania Courts and the United States Supreme Court have repeatedly held a seizure does not occur where officers merely
approach a person in public and question the individual or request to see identification. See Commonwealth v. Singleton, 169 A.3d
79, 82-83 (Pa. Super. 2017) citing to Hibel v. Sixth Judicial District of Nevada, 542 U.S. 177, 185, 124 S.Ct. 2451, 159 L.Ed.2d 292
(2004) (quoting INS v. Delgado, 466 U.S. 210, 216, 104 S.Ct. 1758, 80 L.Ed.2d 247 (1984) (officer free to ask for identification with-
out implicating Fourth Amendment, and requests for identification do not, by themselves, constitute seizures); Florida v. Bostick,
501 U.S. 429, 434, 111 S.Ct. 2382, 115 L.Ed.2d 389 (1991) (citation omitted) (even when officers lack suspicion, no Fourth
Amendment violation where they merely approach individuals on street to question them or request identification);
[Commonwealth v.] Au, (615 Pa. 330, 42 A.2d 1002,] 1007-09 [ (2012) ] (citations omitted) (same); Commonwealth v. Ickes, 582 Pa.
561, 873 A.2d 698, 701-02 (2005) (citation omitted) (same). Officers may request identification or question an individual “so long
as the officers do not convey a message that compliance with their requests is required .” Bostick, at 437, 111 S.Ct. 2383. Although
police may request a person’s identification, such individual still maintains “ ‘the right to ignore the police and go about his
business.’ ” See In re D.M., 556 Pa. 445, 781 A.2d 1161, 1164-65 (2001) (citations omitted) (quoting Illinois v. Wardlow, 528 U.S. 119,
120 S.Ct. 673, 145 L.Ed.2d 570 (2000) ).
6 At trial, Defendant relied on Commonwealth v. Morrison, 2017 Pa.Super. 194, 166 A.3d 357 (2017) (suppression granted under the
totality of circumstances, as the quality and quantity of information provided by an unknown source was insufficiently reliable to
establish reasonable suspicion). Morrison is distinguishable. In the instant matter, Officer Lucas had personal knowledge of the
recent vehicle break-ins; and relied upon his own observations, training, and experience as a police officer to identify the sole male
occupant of the vehicle, its irregular roadway activity, the pre-dawn time of day and darkness, its stop in a no-parking zone, the
nature of the residential neighborhood, absence of any reasonable explanation for the unusual activity, and confirmation of out-of-
county license plate registration.
7 A mere encounter constitutes a request for information, but carries no official compulsion to stop and respond. See
Commonwealth v. Baldwin, 147A.3d 1200, 1202-03 (Pa. Super. 2016).

Commonwealth of Pennsylvania v.
Martell Smith

Criminal Appeal—Homicide—Identification—Prima Facie Case—Habeas Petition—Arson

Defendant alleges the lack of a prima facie case for arson and homicide in this habeas petition.

No. CC 201801485. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—February 7, 2019.

OPINION
The defendant, Martell Smith, filed an Omnibus Pretrial Motion that includes a Petition for Writ of Habeas Corpus in which

he alleges that the Commonwealth failed to establish a prima facie case at the preliminary hearing. The parties appeared for
argument and supplied this Court with a transcript of the preliminary hearing as well as copies of the exhibits admitted. Based
upon review of that evidence, it is clear to this Court that a prima facie case was established as to each of the charges set forth in
the criminal information, which are: three counts of Criminal Homicide (18 Pa. C.S.A. § 2501(a)); three counts of Aggravated
Arson – Causes Death (18 Pa. C.S.A. § 3301(8.12)); five counts of Arson – Danger of Death or Bodily Injury (18 Pa. C.S.A.
§ 3301(a)(1)(i)); one count of Criminal Attempt Homicide (18 Pa. C.S.A. § 901(a)); and one count of Arson Endangering Property –
Reckless Endangerment of Inhabited Buildings (18 Pa. C.S.A. § 3301(c)(2)). The defendant contended in his Habeas Corpus
Petition and in argument, that the evidence was insufficient to establish a prima facie case because, in essence, the evidence
proved nothing more than that he was in close proximity to the fire at or about the time that it happened and may have purchased
gasoline earlier in the day. The defendant also objected to hearsay testimony about two inculpatory statements the defendant
allegedly made.

The question before the Court is straightforward: did the Commonwealth present sufficient evidence at the preliminary
hearing to establish a prima facie case as to each of the offenses charged. The test for answering this question is well known:

The basic principles of law regarding the establishment of a prima facie case at a Preliminary Hearing are well
settled. “The preliminary hearing is not a trial.” Commonwealth v. Weigle, 606 Pa. 234, 997 A.2d 306, 311 (2010). “The
principal function of a preliminary hearing is to protect an individual’s right against an unlawful arrest and detention.”
Id. “At this hearing the Commonwealth bears the burden of establishing at least a prima facie case that a crime has
been committed and that the accused is probably the one who committed it.” Id.; Pa.R.Crim.P. 542(0).

At the pre-trial stage of a criminal prosecution, it is not necessary for the Commonwealth to prove the defendant’s
guilt beyond a reasonable doubt[.]” Commonwealth v. Huggins. 575 Pa. 395. 836 A.2d 862. 866 (2003) (citation omitted).
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“A prima facie case exists when the Commonwealth produces evidence of each of the material elements of the crime
charged and establishes probable cause to warrant the belief that the accused committed the offense.” Weigle, supra at
311 (emphasis added, quotation marks omitted). “Further, the evidence must be considered in the light most favorable to
the Commonwealth so that inferences that would support a guilty verdict are given effect.” Santos, supra at 363.

In addition, “the evidence should be such that if presented at trial, and accepted as true, the judge would be
warranted in allowing the case to go to the jury.” Commonwealth v. Landis, 48 A.3d 432, 444 (Pa. Super. 2012) (quotation,
citation, and boldface omitted). “The standard clearly does not require that the Commonwealth prove the accused’s guilt
beyond a reasonable doubt at this stage.” Id. (citation and quotation omitted). Most significant in this appeal, “[t]he
weight and credibility of the evidence is not a factor at this stage.” Id.

Commonwealth v Hilliard, 175 A.2d 5, 10 (Pa. Super. 2017).

Applying this test, this Court is satisfied that the Commonwealth’s evidence was sufficient to meet the burden of establishing a
prima facie case as to the offenses charged. Because the Court has concluded that the evidence was sufficient without considering
the hearsay evidence of the defendant’s alleged admissions, the Court need not address the admissibility of that evidence at the
preliminary hearing. Initially, it should be noted that the defendant did not allege that the evidence failed to establish the elements
of the crimes charged in general, only that the evidence was not sufficient to establish, prima facie, that he was the perpetrator.
The evidence, however, was sufficient to permit the question of whether he was the perpetrator to be presented to a jury or other
fact finder at trial.

The defendant contends that the evidence did nothing more than prove that he “...was at or near the crime scene…”
(Defendant’s Motion, ¶10). He claims that because the Commonwealth did not present “physical evidence or eyewitness testimony
that the defendant committed the crimes…” and failed to prove that he had access to or even entered the house; they failed to estab-
lish a prima facie case. The Commonwealth may not have had an eyewitness who saw the defendant enter the house with a gas can
in one hand a lighter in the other minutes before the flames were apparent, but they had circumstantial evidence that would allow
a fact finder to reasonable infer that that was, in fact, what happened.

The Commonwealth’s evidence, taken in a light favorable to the Commonwealth, established the following:

• The fire originated at two points at the front of the house near a large, picture window where an ignitable liquid was
first detected by an arson dog and where it was later confirmed that gasoline was present (N.T.1 7 & 10);

• The defendant was photographed approximately 63 yards from the site of the arson2 a short time after the fire was
reported (N.T 21; exhibit 4);

• The defendant was approached by police officers while standing next to a white Pontiac Grand Prix and a strong odor
of gasoline emanated from him and the vehicle (N.T. 24);

• The defendant’s shoes were determined by the crime lab to have gasoline present on them (N.T. 10, Exhibit 5);

• Gasoline was also detected on the floor mat of the white vehicle defendant was standing near when detained (Exhibit 5);

• At approximately 1:39 A.M., the defendant was involved in an altercation with a member of the family that resided at
the Bennet Street address, Ricco Carter, at The Spot, Etc., a bar located in Penn Hills, about 4 miles from the site of the
fire, He left the bar at 1:47 A.M. in the same white vehicle the defendant was standing next to near the fire (N.T. 26-27);

• Exhibits 8 through 16 are still photographs taken from a surveillance video that captured the altercation between the
defendant and Carter and further showed the defendant leave the area in the white vehicle;

• At approximately 2:08 A.M., the Defendant arrived in the white vehicle at a Sunoco Station located at 7701 Penn Avenue,
.8 miles from the site of the fire (N.T. 28);

• Still photographs from a surveillance video were admitted as Exhibits 20 through 34 and show the defendant entering
the gas station, buying a one gallon gas can, returning to the car and pumps and then driving away (N.T. 30 – 33);

• According to Detective Kail, the video shows the defendant filling the gas can at the station (N.T. 32-33);

• When asked whether he had purchased gas that evening, he told Detective Kail that he had borrowed a car from a
friend, that the vehicle ran out of gas and that he walked to the station, bought the can, filled it with gas and walked back
to the vehicle (N.T. 30);

• The gas can was not in the white vehicle and was not found N.T. 33); and

• After the car was impounded the amount of gas in the tank was determined to be four gallons (N.T. 34).

This evidence, though circumstantial, was sufficient, when read in the light most favorable to the Commonwealth, to established
“…both the commission of a crime and that the accused is probably the perpetrator of that crime.” Commonwealth v. Hendricks,
927 A.2d 289, 271 (Pa. Super. 2007). Moreover, “[T]he Commonwealth may sustain its burden of proving every element of the crime
by means of wholly circumstantial evidence.” Commonwealth v. Hansley, 24 A.3d 410, 416 (Pa. Super. 2011).

The circumstantial evidence provided the defendant with a motive for the crimes through the altercation he had with a family
member of the residents of the house less than an hour prior to the fire was set. It also established that he had the means to
commit the crime through the surveillance video that showed him purchasing a gas can and filling it with gasoline ten minutes
before the fire was set at a service station less than a mile away. Finally, the evidence showed he had the opportunity to commit
the offenses in that he was less than a mile from the scene of the fire ten minutes before it was set and within a block of the fire
shortly after it was discovered.

The Court is satisfied that a prima facie case was established at the preliminary hearing. Accordingly, the Petition for Writ of
Habeas Corpus is DENIED.

BY THE COURT:
/s/Manning, P.J.E.
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Date: February 7, 2019

1 N.T. denotes the notes of testimony of the preliminary hearing held January 26, 2018.
2 The distance was calculated using Google earth from the address of the arson and the sidewalk on Brushton Avenue where the
defendant was photographed walking.

Commonwealth of Pennsylvania v.
Ozell Thomas*

Criminal Appeal—SUFFICIENCY—Serious Body Injury—Mental State—Merger of Sentences—Accidental Injury

Defendant claims insufficient evidence to support his assault conviction stemming from possible abuse to his son.

No. CC 201705303. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.—February 13, 2019.

OPINION OF THE COURT1

The defendant, Ozell Thomas, was charged by criminal information with one count each of Aggravated Assault- Victim Less
than 132 , Simple Assault of a Child3, Endangering the Welfare of Children,4 and Recklessly Endangering Another Person.5 On
August 9, 2018 the defendant waived his right to a trial by jury and proceeded to a bench trial before the Honorable Donna Jo
McDaniel. At the conclusion of the trial, Judge McDaniel adjudged him guilty at all counts. (T.T6. 59). The defendant’s bond was
revoked and sentencing was deferred pending a pre-sentence investigation.

On October 10, 2018, he was sentenced, at the Aggravated Assault count, to not less than eleven and one half or more than twenty-
three months incarceration to be followed by one year of electronic home monitoring. A concurrent period of three years proba-
tion was also imposed. No further penalty was imposed on the remaining counts. A timely Motion to Reconsider Sentence was filed
and denied. A timely appeal was filed and, pursuant to Judge McDaniel’s Order, a Concise Statement of Errors Complained of on
Appeal was filed, identifying the following claims:

1. The verdicts of guilty as to Aggravated Assault, Reckless Endangerment and Simple Assault were not supported by
evidence sufficient to establish that the defendant acted recklessly;

2. The verdicts of guilty as to Aggravated Assault and Reckless Endangerment were not supported by evidence sufficient to
establish that the defendant caused serious bodily injury or placed the victim in danger of suffering serious bodily injury;

3. The verdict of guilty as to Endangering the Welfare of Children was not supported by sufficient evidence; and

4. The sentences imposed at the Simple Assault and Reckless Endangerment counts are illegal as those offenses merged
with the Aggravated Assault count for sentencing purposes.

A review of the evidence is necessary to address the defendant’s victim, K.T., and Detective Joseph Lippert. K.T., a ten-year-
old fifth grader, testified that he lived with his mother but visited his dad, the defendant. The last time he was at his father’s house,
he was engaged in ‘horseplay’ in an upstairs bedroom with his brother and cousin when his father came into the room. He
described what happened:

…he came upstairs with a broom and I thought that he was going to hit me.

Se he was just walking up and I started backing up between my arms on grandma’s bed on the edge. I sat down and
he says, get up, and I didn’t want to because I thought he was going to hit me with the broom.

Then he grabbed me by my shirt and threw me across the room. I tried to save myself from the broom and he
waited for me to touch the floor, so I guess that my wrist bent the other way. So I felt it that it started cracking and it
hurt really bad and I felt like I was going to throw up, I grabbed the garbage can and a pillow and laid down.

(T.T. 8-9). When he started crying because of the pain, the defendant told him to stop. (T.T. 9). He did not go to the hospital until
he was back with his mom the next day. Until he went to the hospital, he said his arm “…felt painful, and it just hurted and I like
couldn’t move it.” At the hospital, he remembers getting an x-ray and getting a blue cast on his arm. (T.T. 10).

Detective Lippert testified that he secured the medical records related to treatment the victim received at the hospital. (T.T.
26). Those records were admitted as Commonwealth exhibit 7 and revealed that the victim suffered a left wrist fracture and caused
him substantial pain and impairment and prevented him from being able to use his arm normally. (T.T. 26).

The defendant and his other son testified. The son, R.S.C., testified that he was present at his grandmother’s house when the
victim was hurt. R.S.C. was 12 on the day of the trial. He said that he, the victim and his cousin, S., got in trouble for making too
much noise and his dad came up. He did not see his father with a broom when he came into the room. When his dad came into the
room, he said K.T. was on the floor and his dad “…tried to help him up and once my dad helped him up, he jumped on the bed.”
(T.T. 35). K.T. then fell off the bed, hurting his wrist. (T.T. 35). He said that his brother complained about the pain that night and
the next day. He saw his grandmother and father give the victim a bandage to wrap his arm. (T.T. 37).

The defendant testified that the victim had been with him for about two weeks, staying at defendant’s mother’s house. The kids
were upstairs, playing, when it started getting loud. He went upstairs, carrying a broom. He described what happened:

So I went upstairs, I had a broom in my hand. There was a chair under a window with five shower towels on it, I was
hitting that to try to, you know, calm the kids down.

The first two, D.S.C. and little cousin S., they first—they scrambled, they stood right by the door. K.T.--not that it was
a joke, you know, I thought it was kind of funny because he kind of tried squeezing under the bed, and at that time he was
being the stubborn one.
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I grabbed him by his t-shirt to imply get up on the bed because at that point I could not really yell. By that time he
stood up and I pulled him by his T-shirt and of course I didn’t throw him across the room in the T-shirt, I gave him a
suggestive nudge.

My mother has a real plush bed. He leaped from under the bed, but obviously he was on his way of standing up and
he jumps onto the bed and he bounced off the bed literally onto his hands. Me, D.S.C. and S. were standing around him
at that time when he fell and hit the floor.

(N.T. 50-51).
The defendant further testified that he did not not think the injury was severe. He said he called K.T.’s mother and told her he

would come and get her and they would take him to the hospital. He claimed she refused and said she would be there the next day.
(T.T. 51). When K.T.’s arm did swell up later that day, the defendant put Icy Hot on it wrapped it in a bandage. (T.T. 53).

At the conclusion of the evidence, Judge McDaniel announced her verdict:

Well, it seems to me that the Defendant in this case was sick and irritated and he was upset. He admits pulling K.T.
by his T-shirt and I question the credibility of the Defendant because he is portraying his wrist to be normal, even though
the doctor says that he cannot use his left arm normally.

He had a broom and he hit on some bath towels to gain attention, although D.S.C. did not see the broom, and I think
that D.S.C. was encouraged to testify to what he did because the Defendant is his father.

I find K.T. is credible, well-spoken and consistent. I am not sure that the defendant meant to break K.T.’s arm, but
de did so at least recklessly because I find as a matter of fact that he picked the child up and threw him resulting in the
break of the wrist.

There is no question that his wrist was broken. The medical records also say that they suspect child abuse. So I find
the defendant guilty of all charges.

(T.T. 58-19)

The Superior Court set forth the well-known test for evaluating a challenge to the sufficiency of the evidence in Commonwealth
v. Passmore, 857 A.2d 697, 706 (Pa. Super 2004):

The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, part or none of
the evidence.

Accordingly, Judge McDaniel’s credibility determinations are not subject to review on appeal. In making those determinations,
she made it clear that she believed the testimony of K.T. and did not find the testimony of his father and half-brother credible.
The question, then, is whether K.T.’s description of what happened established the elements of each offense. It is clear it did.

The defendant claimed that first that the evidence failed to show that he acted recklessly. The Crimes Code’s general definition
of the term “recklessly,” is as follows:

A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial
and unjustified risk that the material element exists or will result from his conduct. The risk must be of such a nature and
degree that, considering the nature and intent of the actor’s conduct and the circumstances known to him, its disregard
involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation.

18 Pa.C.S.A. § 305(b)(3). Judge McDaniel concluded that the defendant acted recklessly when he picked his son up and threw him
across the room. Clearly, in doing so, the defendant created a substantial risk that what did occur, would occur; that his son could
suffer serious, bodily injury. Throwing a child is not a reasonable means of discipline; it is child abuse. In Commonwealth v.
Cassidy, the Superior Court held:

As we already have concluded, appellant, in the instant case, caused serious bodily injury intentionally; thus, the
issue of recklessness need not be addressed. However, even if we were required to address this issue, there is nothing in
O’Hanlon which necessitates reversal herein. The O’Hanlon court stated, “[F]or the degree of recklessness contained
in the aggravated assault statute to occur, the offensive act must be performed under circumstances which almost
assure that injury or death will ensue.” Id., 539 Pa. at 482, 653 A.2d at 618. We unequivocally state that appellant’s act
of picking up his wife and throwing her with such force that she bounced off the doorjamb, struck another door frame,
and finally fell to the ground constitutes “circumstances which almost assure that injury ... will ensue.” Id. Appellant’s
protestation to the contrary that he did not throw his wife but “merely” pushed her are disregarded since we view the
evidence in the light most favorable to the verdict winner, the Commonwealth, on appeal. Commonwealth v. Hardcastle,
supra.

668 A.2d 1143, 1146-1147 (Pa. Super. 1996) (Emphasis added). If the act of one adult throwing another adult across a room is
sufficient to establish recklessness, then, certainly, an adult doing the same to a small child will also be sufficient to establish
that element.

The defendant next argues that the evidence failed to establish that K.T. suffered serious bodily injury or that the defendant
placed his son in danger of serious bodily injury. This term is defined in 18 Pa. C.S.A. § 2301: “‘Serious bodily injury.’ Bodily injury
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which creates a substantial risk of death or which causes serious, permanent disfigurement, or protracted loss or impairment of
the function of any bodily member or organ.” The evidence established that K.T. suffered a broken wrist and was unable to use his
wrist for a substantial period of time. This was sufficient to establish that the broken wrist constituted serious bodily injury.
Moreover, the act to throwing K.T. across the room was sufficient to establish that the defendant placed his son in danger of
suffering serious bodily injury. Commonwealth v. Cassidy, Supra.

The final sufficiency challenge is to the charge of Endangering the Welfare of Children. 18 Pa.C.S.A. § 4304 provides: “A parent,
guardian or other person supervising the welfare of a child under 18 years of age commits a misdemeanor of the second degree if
he knowingly endangers the welfare of the child by violating a duty of care, protection or support.” “The mens rea required for
this crime is a knowing violation of the accused’s duty of care to the minor-victim.” Commonwealth v. Cottam, 616 A.2d 988, 1005
(Pa. Super. 1992). The Commonwealth must prove that: 1) the accused is aware of his or her duty to protect the child; 2) the accused
is aware that the child is in circumstances that could threaten the child’s physical or psychological welfare; and 3) the accused has
either failed to act or has taken action so lame or meager that such actions cannot reasonably be expected to protect the child’s
welfare. Commonwealth v. Pahel, 689 A.2d 963, 964 (1997), citing Commonwealth v. Cardwell, 515 A.2d 311, 315 (1986).

The defendant was certainly aware of his duty, as a father, to protect his 11-year old son when his son was in his custody. The
record also established that K.T. had suffered a severe injury to his arm that required medical attention. The defendant admitted
that he considered taking K.T. to the hospital but decided not to after talking to K.T.’s mother, claiming that she “agreed” with him
that it was not serious enough to require a trip to the hospital. (T.T. 51-52). Setting aside for this discussion the question of whether
or not this particular part of the defendant’s testimony was believed by Judge McDaniel in light of her comments regarding the
credibility of the defendant, the fact remains that the defendant was the person with custody of K.T. at that time the decision was
made to not seek medical care. He was the person who knew what happened and could observe the injury. His son had a broken
arm that required immediate medical attention and the defendant, alone, had the obligation to secure that care. His failure to do
so violated the duty of care he owed to his son and was sufficient to support the verdict of guilty as to the EWOC charge.

The defendant’s final issue claims his sentence was illegal because the Simple Assault and Reckless Endangerment counts
merged with the Aggravated Assault charge for sentencing purposes. Merger in Pennsylvania is governed by section 9765 of the
Sentencing Code, which provides as follows:

No crimes shall merge for sentencing purposes unless the crimes arise from a single criminal act and all of the statutory
elements of one offense are included in the statutory elements of the other offense. Where crimes merge for sentencing
purposes, the court may sentence the defendant only on the higher graded offense.

42 Pa.C.S.A. § 9765. The defendant was only sentenced on the Aggravated Assault count. He did not receive separate sentences
on any of the other counts. Accordingly, whether or not merger was required, as no penalty was imposed on the counts that the
defendant claims should have merged, this claim is without merit.

For these reasons, the judgment of sentence should be affirmed.
BY THE COURT:
/s/Manning, P.J.

Date: February 18, 2019

1 This matter was reassigned to this Court for preparation of the Opinion of this matter due to the retirement of former President
Judge, The Honorable Donna Jo McDaniel.
2 18 Pa. C.S.A. 2702 (a) (9).
3 18 Pa. C.S.A. 2701 (B) (2).
4 18 Pa. C.S.A. 4304 (A) (1).
5 18 Pa. C.S.A. 2705.
6 Trial Transcript- August89, 2018.

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be
used to identify such victims.

Commonwealth of Pennsylvania v.
Robert Havrilla

Criminal Appeal—Sufficiency—Weight of the Evidence—Best Evidence Rule—Criminal Trespass—Probation Condition

Multiple issues related to trespass conviction after defendant accessed his neighbor’s home through the attic which covers
both the defendant’s and the neighbor’s home.

No. CC 2017009273. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Tranquilli, J.—February 20, 2019.

OPINION
Appellant, Robert Havrilla appeals from the judgment of sentence order imposed after a jury trial wherein he was found guilty

of one (1) count of Criminal Trespass, 18 Pa.C.S.A. §3503(A)(1)(i).
On July 20, 2017, Appellant was charged with Burglary, 18 Pa.C.S.A. §3502(A)(1)(ii), Criminal Trespass, 18 Pa.C.S.A.

§3503(A)(1)(i) and Stalking, 18 Pa.C.S.A. § 2709.1(A)(1). On May 2, 2018 the Court held a hearing to address Appellant’s Motion in
Limine, regarding the Commonwealth’s video surveillance evidence. The Court denied the motion and the case proceeded to a jury
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trial on the above referenced charges, with the jury returning a guilty verdict as to the single count of Criminal Trespass.
On October 31, 2018 this Court imposed a sentence of five (5) years of probation. Conditions of his probation are that he is to

have no contact with the victims; pay $2,245 in restitution to the victim, Jerome Kennedy; and he may only use the 522 North Taylor
Avenue property between the hours of 10:00 A.M. - 2:00 P.M., Monday through Friday. Appellant filed a timely Post Sentence
Motion that was denied on November 20, 2018. A Notice of Appeal followed on December 14, 2018 along with a Concise Statement
on January 9, 2019. This Opinion follows.

By way of brief summary, Appellant, and the victims, Jerome Kennedy and Ashley Smith, owned and/or occupied adjoining
properties, located respectively at 522 and 524 North Taylor Avenue in the City of Pittsburgh. The properties are in fact row houses
with a shared wall that extends up through the second floor. An attic is located on the third floor which was divided by a sheetrock
wall prior to the occupancy of either party in this case. However, a crawl space stretched along the width of properties allowing
for unobstructed access to the other’s property. It is uncontested that Appellant purchased 522 North Taylor Avenue approximately
eighteen (18) years ago and has never resided there. The property was purchased as an investment and it has remained vacant and
without electricity during his years of ownership. Appellant testified to making periodic inspections and stated he has performed
minimal work at the location. Conversely, the victims have resided full time at 524 North Taylor Avenue for approximately eight
(8) years. It was apparent from the trial that Appellant and the victims were not friendly. Their respective testimony was peppered
with examples of on-going neighbor disputes involving the police.1 In fact, Appellant acknowledged he has never once been invited
over to Mr. Kennedy’s residence.2 In July of 2018, after suspecting that Appellant had trespassed into his attic, Mr. Kennedy
installed a surveillance camera in his attic to record the area around the crawl space. On July 17, 2018 the camera captured
Appellant entering the victims’ attic through the crawl space where he remained for approximately twenty-five (25) minutes.
Appellant admitted at trial that it was him on the video.3 By way of explanation, he testified that he entered the victims’ attic
through the crawl space to close off an opening he believed a cat was using to travel from the Kennedy’s property into his property.

Appellant raises four (4) issues in his Concise Statement. The first issue alleges that the Court erred in finding that the Best
Evidence Rule did not apply, thereby admitting a secondary recording of the surveillance video footage. Pa.R.E. 1002, more
commonly referred to as the Best Evidence Rule reads as follows:

An original writing, recording, or photograph is required in order to prove its content unless these rules, other rules
prescribed by the Supreme Court, or a statute provides otherwise.

Pa.R.E. 1002.

However, the Rule is applicable only if the Commonwealth must prove the contents of the writing, recording or photograph to
establish the elements of its case. Commonwealth v. Fisher, 764 A.2d 82, 88 (Pa.Super. 2000). There is no question that the Best
Evidence Rule was at issue in this case, as the video footage was presented by the Commonwealth as evidence of Appellant’s
physical trespass. As such, the Court conducted an evidentiary hearing on May 2, 2018 to determine applicability of the Rule.
Pa.R.E. 1004, read in conjunction with Rule 1002, excuses the use of the original and allows for use of secondary evidence when
the original is not available at trial through no fault of the Commonwealth.

An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:

a.   all the originals are lost or destroyed, and not by the proponent acting in bad faith;

b.   an original cannot be obtained by any available judicial process;

c.   the party against whom the original would be offered had control of the original; was at that time put on notice, 
by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and fails to produce 
it at the trial or hearing; or

d.   the writing, recording, or photograph is not closely related to a controlling issue.”

Pa.R.E. 1004.

Relevant to this issue, the Court heard from Jerome Kennedy who testified that he installed a security camera in his attic for
the purpose of obtaining evidence of Appellant entering his property through the attic. He explained that system automatically
purges footage after forty-five (45) days4 and that he made a secondary recording of the footage for that reason. Mr. Kennedy
denied editing or manipulating the footage, explaining that the system records continuously over a twenty-four (24) hour period,
so the secondary copy he made begins only upon Appellant making entry.5 Finding Mr. Kennedy credible, this Court determined
that the original was not available and was not destroyed by an act of bad faith, satisfying Pa.R.E. 1004(a). The case sub judice is
analogous to Com. v. Loughnane, wherein Superior Court upheld the trial court’s finding that the Best Evidence Rule did not apply,
as there was no bad faith by the proponent under facts where video footage was systematically deleted after a certain number of
days. 128 A3d 806, 813-814 (Pa.Super. 2016). As such, the Court’s denial of Defendant’s Motion in Limine should be affirmed.

Appellant next alleges that the conviction is based on insufficient evidence. “In reviewing a sufficiency challenge, a court deter-
mines whether the evidence, viewed in the light most favorable the verdict winner, is sufficient to enable the fact-finder to find
every element of the crime beyond a reasonable doubt.” Commonwealth v. Robinson, 936 A.2d 107, 108 (Pa.Super. 2007), citing
Commonwealth v. Jackson, 924 A.2d 618 (2007).

Specifically, Appellant argues that the Commonwealth failed to present sufficient evidence that Appellant knew he was not
licensed or privileged to enter the victim’s residence.

§3503 – Criminal Trespass in pertinent part provides:

(a) Buildings and occupied structures.--

(1) A person commits an offense if, knowing that he is not licensed or privileged to do so, he:

(i) enters, gains entry by subterfuge or surreptitiously remains in any building or occupied structure or separately 
secured or occupied portion thereof; 

18 Pa.C.S.A. §3503(A)(1)(i).
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A review of the record demonstrates an abundance of evidence regarding the element of knowledge. Mr. Kennedy testified that
he never gave Appellant permission to enter his property for any reason, a fact reiterated by Appellant himself when he testified
that he has never been invited into the victims’ property.6 The animosity between the parties goes back years and was evidenced
by Mr. Kennedy’s reports to the building inspector and/or police regarding Appellant’s use of his property. Appellant was clearly
aware of the “bad blood” between the two men, as he took the extraordinary step of utilizing a stethoscope once inside the attic to
listen for noise as a means of assuring no one would be home.7 He testified that their bad relationship was the reason that he did
not attempt to resolve the problem with Mr. Kennedy, and instead took matters into his own hands8: A decision he knew would result
in him trespassing into their attic. The argument by Appellant that invitation by previous occupants some eight (8) years before
somehow created implicit permission by the current occupants is not only absurd but belies any reasonable or rational belief
considering their acrimonious relationship. Furthermore, Appellant’s argument that there was no notice against trespass, and his
reliance on Commonwealth v. DeWitt, 608 A.2d 1030 (1992) in support of the same, is without legal support: Appellant was not
charged with §3503(B). Unlike subsection (B), subsection (A) contains no such requirement. Although Appellant seeks to defend
his actions by explaining the reasons for them, the only permissible defenses are found in §3503(c):

(c) Defenses.--It is a defense to prosecution under this section that:

(1) a building or occupied structure involved in an offense under subsection (a) of this section was abandoned;

(2) the premises were at the time open to members of the public and the actor complied with all lawful conditions
imposed on access to or remaining in the premises; or

(3) the actor reasonably believed that the owner of the premises, or other person empowered to license access
thereto, would have licensed him to enter or remain.

18 Pa.C.S.A. § 3503(c).

As stated above, the record refutes the notion that Appellant had any such reasonable belief. 
Appellant also claims that the verdict was against the weight of the evidence. As the Court is well aware, challenges to the

sufficiency and weight of the evidence are distinct. “Appellate review of a weight claim is a review of the exercise of discretion,
not of the underlying question of whether the verdict is against the weight of the evidence. Because the trial judge has had the
opportunity to hear and see the evidence presented, an appellate court will give the gravest consideration to the findings and
reasons advanced by the trial judge when reviewing a trial court’s determination that the verdict is against the weight of the
evidence.” Commonwealth v. Furness, 153 A3d 397 (Pa.Super 2016), citing Commonwealth v. Antidormi, 84 A.3d 736, 758 (Pa.
Super. 2014). “On appeal, this Court cannot substitute its judgment for that of the jury on issues of credibility, or that of the trial
judge respecting weight.” Commonwealth v. Sanchez, 614 Pa. 1, 36 A.3d 24, 39 (2011). In this case, there was no abuse of discre-
tion in denying Appellant’s post sentence motion seeking a new trial. The jury clearly found the testimony of Jerome Kennedy and
his fiancé, Ashley Smith, credible. This, along with the video evidence, Appellant’s admission to the trespass, and lack of permis-
sion, should not “shock” anyone’s sense of justice that the verdict was contrary to the evidence.

The next two (2) appellate issues concern sentencing. First, Appellant claims that the Court imposed an unconstitutional
probation condition restricting Appellant’s access to his property. Second, Appellant alleges that the record does not support the
order of restitution, making the sentence illegal.

Appellant argues that the Court’s imposition of a condition restricting his access to his property is in violation of 42 Pa.C.S.A.
§9754 (b) & (c)9 and constitutional protections; that it is unduly restrictive and punitive, and not rehabilitative since Appellant has
remedied the access by installing a plywood divider.

A Court may impose “…conditions reasonably related to the rehabilitation of the defendant and not unduly restrictive of
his liberty or incompatible with his freedom of conscience.” 42 Pa.C.S.A. §9754(c)(13). By restricting Appellant’s access to his
property to between the hours of 10:00 A.M. and 2:00 P.M., Monday through Friday, the Court did not prohibit or deny Appellant
use of his property, but rather struck a balance between the rights of Appellant and the need to enforce and promote the
no-contact condition with the victims, who are the immediate neighbors of Appellant. The property on which Appellant was
convicted of trespassing has been the victims’ residence for eight (8) years. The adjoining property owned by Appellant is an
investment property that has been without electricity for the entire eighteen (18) years he has owned it10. The lack of utilities
makes the residence uninhabitable and restricts Appellant to working on his property solely during daytime hours.11 Accordingly,
twenty-four (24) hour access to the property is unnecessary. The Court’s probation condition is consistent with the daytime hours
that Appellant utilizes his property and is not unduly restrictive.

The Court also had to consider the reality of the situation, that the victims and Appellant have the chance for incidental contact
for the foreseeable future, since they are immediate neighbors. Due to the nature of the crime, the unique relationship between
the parties and the imposition of a no-contact order, the condition subjecting Appellant to limited use of his uninhabited investment
property is both reasonable and in furtherance of his rehabilitative needs, as it substantially limits potential contact with the
victims, while serving to remind Appellant of his illegal conduct.

Appellant’s second issue challenging the legality of sentence, and his final claim of error, is that there is no nexus between
Appellant’s conduct and the restitution ordered. Commonwealth v. Colon, 708 A.2d 1279 (Pa.Super. 1998), (challenges to the
appropriateness of a sentence of restitution are generally considered challenges to legality of sentence.) Appellant attacks the
order on several grounds. First, contends that because he was not charged with a crime with an element of damage, such as
criminal mischief, he cannot be held criminally responsible for restitution for an act of entering another’s property. 18 Pa.C.S.A.
§1106 (a) reads in pertinent part, “Upon conviction of any crime wherein property…or its value substantially decreased as a direct
result of the crime…the offender shall be sentenced to make restitution in addition to the punishment prescribed thereof.” Hence,
a plain reading of the statute makes it clear that a court can order restitution upon conviction of any crime, not just crimes
requiring proof of damage, as long as there is a direct causation between the criminal conduct and the damage. In terms of
causation, the Commonwealth provided photographic and testimonial evidence regarding the removed insulation from the
trespassed area.12 Mr. Kennedy testified that he could not access the wall where the insulation was removed and he did not
have any work done to the area that would have resulted in the removal. Appellant, on the other hand, did access the area and the
record so reflects. The Commonwealth provided an estimate for reparations and a corresponding restitution Order was entered.
The requirements of §1106 have been satisfied and the restitution Order did not result in an illegal sentence.
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For the foregoing reasons, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Tranquilli, J.

1 Jury Trial Transcript Day One, July 24, 2018, at 76-77, 166, 176-177.
2 Id at 166, 208.
3 Id. at 196-203, 205-206.
4 Transcript of Proceedings, May 2, 2018 at 5.
5 Id. at 6, 8.
6 Jury Trial Transcript Day 1, July 24, 2018 at 71, 166, 208.
7 Id. at 188, 195, 203.
8 Id. at 185.
9 Appellant’s Statement of Matters Complained of On Appeal filed January 9, 2019 claims it is a violation of 42 PA.C.S.A. §9752(b)
and (c), however, as the error alleges a violation of a probation condition the Court is examining this under 42 Pa.C.S.A. §9754(b)
and (c).
10 Jury Trial Transcript Day 1, July 24, 2018 at 177.
11 Id.
12 Id. at 67-68; Commonwealth Exhibit 7.
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Raymond L. Polick, individually and as the
Trustee of the Raymond L. Polick Living Trust v.

Michael and Laura Burgman

Summary Judgment—Punitive Damages—Nuisance

Motion for Summary Judgment granted in favor of defendants as to punitive damage claim related to water runoff from adjacent
property where there is no evidence in the record of reckless indifference. Defendants’ Motion for Summary Judgment denied
as to negligence claim because there are sufficient facts in dispute regarding damages and other elements of nuisance.

No. GD 17-09517. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—October 3, 2018.

OPINION
PROCEDURAL HISTORY

This action commenced when the Plaintiff, Raymond Polick, filed Complaints for Injunctive Relief and Monetary Damages on
July 3, 2017 sub judice and in a companion case, filed at GD-17-010971, on August 30, 2018. The Complaints made similar allega-
tions in both cases, alleging that water runoff from the adjacent properties owned by the Trbovich’s and Burgman’s had caused the
damage to the Polick property. Argument was held regarding the Motion for Injunctive Relief on April 9, 2018 before this Court.
After an extensive hearing, the Plaintiff ’s request for Preliminary Injunctive Relief was denied as it relates to both the Trbovich
and Burgman cases. Both Defendants filed a Motion for Partial Summary Judgment on August 24, 2018. Argument was promptly
heard for both cases, on August 31, 2018.

STANDARD OF REVIEW
All parties agree that the applicable standard of review sub judice is that summary judgment should only be granted if and only

if the uncontroverted allegations in the pleadings, depositions, and affidavits demonstrate that there exists no genuine issues of
fact. Gutteridge v. A.P. Green Service Inc., 804 A.2d 643, 2002 Pa. Super. Ct. 198 (2002); see, also Defendant’s Memorandum of Law
in Support of Motion for Summary Judgment at pg. 4, Plaintiff ’s Brief in Response to Defendants Motion for Partial Summary
Judgment at pg. 1. The parties further agree that in the determination of whether or not to grant a motion for summary judgment,
the court must view all of the record in a light most favorable to the non-moving party and resolve any doubts as to the presence
of a genuine issue of fact against the moving party. Hughes v. Seven Springs Farm Inc., 563 Pa. 501, 762 A.2d 339 (2009); ); see,
also Defendant’s Memorandum of Law in Support of Motion for Summary Judgment at pg. 5, Plaintiff ’s Brief in Response to
Defendants Motion for Partial Summary Judgment at pg. 2.

SUMMARY JUDGMENT
The Rules pertaining to Motions for Summary Judgment are found at Pennsylvania Rule of Civil Procedure 1035.2 et seq, providing,

“After the relevant pleadings, are closed, but within such time as not to unreasonably delay trial, any party may move for
summary judgment in whole or in part as a matter of law

(1) whenever there is no genuine issue of any material fact as to a necessary element of the cause of action which could
be established by additional discovery or expert report or

(2) if, after the completion of discovery relevant to the motion, including the production of expert reports, an adverse
party who will bear the burden of proof at trial has failed to produce evidence of facts essential to the cause of action
or defense in which in a jury trial would require the issues to be submitted to the jury.”

The note to Rule 1035.2 provides examples of essentially two types of summary judgment motions based upon the two types of
evidentiary records, specifically providing,

“The evidentiary record may be one of two types. Under subdivision (1), the record shows that the material facts are
undisputed and, therefore, there is no issue to be submitted to a jury.

An example of a motion under subdivision (1) is a motion supported by a record containing an admission. By virtue of the
admission, no issue of fact could be established by further discovery or expert report.

Under subdivision (2), the record contains insufficient evidence of facts to make out a prima facie cause of action or
defense and, therefore, there is no issue to be submitted to a jury. The motion in this instance is made by a party who does
not have the burden of proof at trial and who does not have access to the evidence to make a record which affirmatively
supports the motion. To defeat this motion, the adverse party must come forth with evidence showing the existence of the
facts essential to the cause of action or defense.”

The Defendants readily acknowledge their burden is to demonstrate that no genuine issue of material fact exists, and that they
may do so by demonstrating either that the material facts are undisputed or that the record contains insufficient evidence for
a prima facie cause of action by citing Rauch v. Mike Mayer, 783 A.2d 815, 823-824, (Pa. Super. Ct. 2001). The Rauch opinion
essentially tracks the explanation of the note to Pa. R.C.P. 1035.2.

PRIMA FACIE CAUSE OF ACTION FOR PUNITIVE DAMAGES DOES NOT EXIST OF RECORD
The Defendants essentially agree in their Motions for Summary Judgment that there must be outrageous or egregious

behavior, or reckless indifference to the rights of the Policks in order for the Policks to prevail. The Policks essentially concede
that it is a reckless indifference analysis that this court must undertake, by citing Kirkbride v. Lisbon Contracts, Inc., 385 Pa. Super.
292, 560 A.2d 809 (1989) and quoting Headly v. Laurel Mt. Midstream Operating LLC, 2014 Pa. Dist. & Cnty, Dec, where Judge
Wettick stated “an award for punitive damages may be appropriate where there are continuous nontrespassory invasions creating
a severe risk of harm”. There are no further pleadings, allegations, or issue of record cited by the Plaintiff regarding either
Defendants “state of mind”, which is at the essence of the necessary conduct, i.e. outrageous or recklessly indifferent, to serve as
the basis of a punitive damages award.
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Punitive damages are awarded only in rare instances, to punish and deter outrageous or extreme egregious behavior. Martin.
Johns-Manville Corp., 508 Pa. 154, 169, 494 A.2d 1088, 1096-97, abrogated on other grounds by Kirkbride, 521 Pa. 97 (1989).
Ordinary negligence involving inadvertence, mistake or error of judgment will not support an award of punitive damages. Id at
170, 494 A.2d at 1097. Rather, to justify an award of punitive damages, the fact-finder must determine that the defendant acted
with a culpable state of mind, i.e., with evil motive or reckless indifferences to the rights of other. SHV Coal, Inc. v. Continental
Grain Co., 526+ Pa. 489, 493-494, 587 A.2d 702, 704 (1991); Martin, supra, at 169, 494 A.2d at 1097; Nigro v. Remington Arms Co.,
Inc., 432 Pa. Super 60, 637 A.2d 983, 989 (1993), abrogated on other grounds by Aldridge v. Edmunds, 561 Pa. 323, 333, 750 A.2d
292, 297 (2000). Since a culpable state of mind is required for an award of punitive damages, evidence of the defendant’s knowl-
edge or intention is highly relevant. Hutchinson v. Penske Truck Leasing Co., 205 Pa. Super 179, ¶11, 876 A.2D 978, 983-84 (2005),
aff ’d. 592 Pa. 38, 922 A.2d 890 (2007).

In Martin, the Court considered the requisite state of mind which would constitute reckless indifference in this context, and set forth
the standard the courts are to apply when called upon to determine whether the evidence supports a punitive damages award on such
a basis. Martin, 494 A.2d at 1097. Noting that Comment b to Section 908(2) of the Restatement refers to Section 500 as defining the
requisite state of mind for punitive damages based on reckless indifference, the Martin Court turned to Section 500, which states:

§ 500 Reckless Disregard of Safety Defined
The actor’s conduct is in reckless disregard of the safety of another if he does an act or intentionally fails to do an act
which it is his duty to the other to do, knowing or having reason to know of facts which would lead a reasonable man to
realize, not only that his conduct creates an unreasonable risk of physical harm to another, but also that such risk is
substantially greater than that which is necessary to make his conduct negligent.

Noting that Section 500 sets forth two very different types of state of mind as to reckless indifference, Martin stated that the first
is “where the ‘actor knows, or has reason to know, of facts which create a high degree of risk of physical harm to another, and
deliberately proceeds to act, or to fail to act, in conscious disregard of, or indifference to, that risk;’” and that the second is “where
the ‘actor had such knowledge, or reason to know, of the facts, but does not realize or appreciate the high degree of risk involved,
although a reasonable man in his position would do so.’ “Id.(quoting Restatement § 500 Comment a). Martin recognized that the
first type of reckless conduct described in Section 500 “demonstrates a higher degree of culpability than the second on the
continuum of mental states which range from specific intent to ordinary negligence” because “an ‘indifference’ to a known risk
under Section 500, is closer to an intentional act than the failure to appreciate the degree of risk from a known danger.” Id.

The Martin Court then stated that “under Pennsylvania law, only the first type of reckless conduct described in Comment a to
Section 500, is sufficient to create a jury question on the issue of punitive damages” rejecting as insufficient the second type of
recklessness, which is premised on a “reasonable man standard.” Id. at 1097-98. In other words, the Court concluded that “an
appreciation of the risk of harm is a necessary element of the mental state required for the imposition of punitive damages.” Id. at
1097 n. 12. Therefore, the only purpose of punitive damages is to deter outrageous conduct and it is impossible to deter a person
from taking risky action if he is not conscious of the risk. In Feld v. Merriam, 506 Pa. 383, 485 A.2d 742 (1984), the issue of when
punitive damages are warranted was considered and the court stressed that, in determining whether certain conduct is outrageous,
“[t]he state of mind of the actor is vital. The act, or the failure to act, must be intentional, reckless or malicious.” Similarly, the
Restatement explains that “reckless indifference to the rights of others and conscious action in deliberate disregard of them ... may
provide the necessary state of mind to justify punitive damages.” Comment b (emphasis added). Therefore, an appreciation of the
risk is a necessary element of the mental state required for the imposition of such damages.

Thus, in Pennsylvania, a punitive damages claim must be supported by evidence sufficient to establish that (1) a defendant had
a subjective appreciation of the risk of harm to which the plaintiff was exposed and that (2) he acted, or failed to act, as the case
may be, in conscious disregard of that risk. Id. at 1097-98.

Upon review of the record, this Court finds no evidence of reckless indifference under the Martin analysis. Further, the
Plaintiffs own expert at no time proffered any opinions that this Court could infer “reckless indifference” state of mind or for that
matter an outrageous behavior. The expert only postulated a nuisance or failure to maintain negligence type claim.

In conclusion, this Court agrees with Defendant and grants the Motion for Partial Summary Judgment as to Punitive Damages.

NUISANCE
Pennsylvania has adopted the Restatement (Second) of Torts approach to determing the existence of a private nuisance. See, Butts

v. Sw. Energy Prod. Co., 2014 WL 3953155, at 3 (M.D. pa. Aug. 12, 2014). Under that approach: One is subject to liability for a private
nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and
the invasion is either a) intentional and unreasonable, or b) unintentional and otherwise actionable under the rules controlling liability
for negligent or reckless conduct, or for abnormally dangerous conditions or activities. Restatement Second of Torts §822).

It is for the trier of fact to determine whether there was a significant invasion of a party’s enjoying of his or her property, and
if such an invasion existed, whether the invasion was unreasonable. Kembel v. Shlegel, 329 Pa. Super. 1598, 478 A.2d. See, Butts,
2014 WL 3953155, at 3; Tiongco v. Sw. Energy Prod. Co., 214 F. Supp. 3D 279, 284-85 (M.D. Pa. 2016).

Nuisance is distinguishable from trespass. The distinction between trespass and nuisance consists in the former being a direct
infringement of one’s rights of property, while, in the latter, the infringement is the result of an act which is not wrongful in itself,
but only in the consequences which may flow from it. Youst v. Keck’s Food Serv., Inc., 2014 Pa. Super 121, 94 A.2d 1057, 1071 (2014).

Under Pennsylvania law, a “private nuisance may flow from the consequences of an otherwise lawful act.” Liberty Place Retail
Assocs., L.P. v. Israelite Sch. Of Universal Practical Knowledge, 103 A.2d 501, 508-509 (Pa. Super. Ct. 2014). As such, “lawful activ-
ities may be enjoined where they unreasonably interfere with another’s property rights”. Id. at 509; See, e.g., Firth v. Sherzberg,
366 Pa. 443, 77 A.2d 443, 446-47 (1951) (finding a nighttime trucking operation constituted a nuisance despite being permitted as
a nonconforming use under the ordinance); Clark v. Fritz, 2016 WL 2625235, at 6 (Pa. Super Ct. 2016) (concluding that it did not
matter whether the defendants complied with the standards established by the local ordinances).

The Defendants, while not admitting any negligence on their part, essentially acknowledge that these are negligence cases and
the Court agrees. To the extent that the nuisance cases arise out of genuine issues of material facts that are indeed of record, the
Defendants’ Motion for Summary Judgment to dismiss the nuisance claim in its entirety is denied. Further, the Court concurs with
the Plaintiffs reading of Karpiak v. Russo, 450 Pa. Super. 471, 676 A.2d 27, (1996), cited in the Defendants brief in support of
summary judgment, as distinguishable because in Karpiak, there were no facts at issue regarding damages. Thus, the Court’s
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granting of Summary Judgment in Karpiak was based on that lack of material fact, where here there are sufficient facts in dispute
regarding damages and the other elements of nuisance to deny the Defendants’ Motion for Summary Judgment.

CONCLUSION
In conclusion, the Defendants’ Motion for Summary Judgment is granted as to the punitive damages claim and outrageous

conduct, and denied as to negligence and nuisance arising out of negligence as genuine issues of material fact exist of record.

BY THE COURT:
/s/McVay, Jr., J.

Date: October 3, 2018

COMPANION CASE:

Raymond L. Polick, individually and as the
Trustee of the Raymond L. Polick Living Trust v.

Marco Trbovich and Mitza Trbovich
No. 17-010971. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—October 3, 2018.

OPINION
PROCEDURAL HISTORY

This action commenced when the Plaintiff, Raymond Polick, filed Complaints for Injunctive Relief and Monetary Damages on
July 3, 2017 sub judice and in a companion case, filed at GD-17-9517, on August 30, 2018. The Complaints made similar allegations
in both cases, alleging that water runoff from the adjacent properties owned by the Trbovich’s and Burgman’s had caused the
damage to the Polick property. Argument was held regarding the Motion for Injunctive Relief on April 9, 2018 before this Court.
After an extensive hearing, the Plaintiff ’s request for Preliminary Injunctive Relief was denied as it relates to both the Trbovich
and Burgman cases. Both Defendants filed a Motion for Partial Summary Judgment on August 24, 2018. Argument was promptly
heard for both cases, on August 31, 2018.

STANDARD OF REVIEW
All parties agree that the applicable standard of review sub judice is that summary judgment should only be granted if and only

if the uncontroverted allegations in the pleadings, depositions, and affidavits demonstrate that there exists no genuine issues of
fact. Gutteridge v. A.P. Green Service Inc., 804 A.2d 643, 2002 Pa. Super. Ct. 198 (2002); see, also Defendant’s Memorandum of Law
in Support of Motion for Summary Judgment at pg. 4, Plaintiff ’s Brief in Response to Defendants Motion for Partial Summary
Judgment at pg. 1. The parties further agree that in the determination of whether or not to grant a motion for summary judgment,
the court must view all of the record in a light most favorable to the nonmoving party and resolve any doubts as to the presence of
a genuine issue of fact against the moving party. Hughes v. Seven Springs Farm Inc., 563 Pa. 501, 762 A.2d 339 (2009); ); see, also
Defendant’s Memorandum of Law in Support of Motion for Summary Judgment at pg. 5, Plaintiff ’s Brief in Response to Defendants
Motion for Partial Summary Judgment at pg. 2.

SUMMARY JUDGMENT
The Rules pertaining to Motions for Summary Judgment are found at Pennsylvania Rule of Civil Procedure 1035.2 et seq, providing,
“After the relevant pleadings, are closed, but within such time as not to unreasonably delay trial, any party may move for

summary judgment in whole or in part as a matter of law

(1) whenever there is no genuine issue of any material fact as to a necessary element of the cause of action which could
be established by additional discovery or expert report or

(2) if, after the completion of discovery relevant to the motion, including the production of expert reports, an adverse
party who will bear the burden of proof at trial has failed to produce evidence of facts essential to the cause of action or
defense in which in a jury trial would require the issues to be submitted to the jury.”

The note to Rule 1035.2 provides examples of essentially two types of summary judgment motions based upon the two types of
evidentiary records, specifically providing,

“The evidentiary record may be one of two types. Under subdivision (1), the record shows that the material facts are
undisputed and, therefore, there is no issue to be submitted to a jury.

An example of a motion under subdivision (1) is a motion supported by a record containing an admission. By virtue of the
admission, no issue of fact could be established by further discovery or expert report.

Under subdivision (2), the record contains insufficient evidence of facts to make out a prima facie cause of action or
defense and, therefore, there is no issue to be submitted to a jury. The motion in this instance is made by a party who does
not have the burden of proof at trial and who does not have access to the evidence to make a record which affirmatively
supports the motion. To defeat this motion, the adverse party must come forth with evidence showing the existence of the
facts essential to the cause of action or defense.”

The Defendants readily acknowledge their burden is to demonstrate that no genuine issue of material fact exists, and that they
may do so by demonstrating either that the material facts are undisputed or that the record contains insufficient evidence for
a prima facie cause of action by citing Rauch v. Mike Mayer, 783 A.2d 815, 823-824, (Pa. Super. Ct. 2001). The Rauch opinion
essentially tracks the explanation of the note to Pa. R.C.P. 1035.2.

PRIMA FACIE CAUSE OF ACTION FOR PUNITIVE DAMAGES DOES NOT EXIST OF RECORD
The Defendants essentially agree in their Motions for Summary Judgment that there must be outrageous or egregious behav-

ior, or reckless indifference to the rights of the Policks in order for the Policks to prevail. The Policks essentially concede that it is
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a reckless indifference analysis that this court must undertake, by citing Kirkbride v. Lisbon Contracts, Inc., 385 Pa. Super. 292,
560 A.2d 809 (1989) and quoting Headly v. Laurel Mt. Midstream Operating LLC, 2014 Pa. Dist. & Cnty, Dec, where Judge Wettick
stated “an award for punitive damages may be appropriate where there are continuous nontrespassory invasions creating a severe
risk of harm”. There are no further pleadings, allegations, or issue of record cited by the Plaintiff regarding either Defendants
“state of mind”, which is at the essence of the necessary conduct, i.e. outrageous or recklessly indifferent, to serve as the basis of
a punitive damages award.

Punitive damages are awarded only in rare instances, to punish and deter outrageous or extreme egregious behavior. Martin.
Johns-Manville Corp., 508 Pa. 154, 169, 494 A.2d 1088, 1096-97, abrogated on other grounds by Kirkbride, 521 Pa. 97 (1989).
Ordinary negligence involving inadvertence, mistake or error of judgment will not support an award of punitive damages. Id at
170, 494 A.2d at 1097. Rather, to justify an award of punitive damages, the fact-finder must determine that the defendant acted
with a culpable state of mind, i.e., with evil motive or reckless indifferences to the rights of other. SHV Coal, Inc. v. Continental
Grain Co., 526+ Pa. 489, 493-494, 587 A.2d 702, 704 (1991); Martin, supra, at 169, 494 A.2d at 1097; Nigro v. Remington Arms Co.,
Inc., 432 Pa. Super 60, 637 A.2d 983, 989 (1993), abrogated on other grounds by Aldridge v. Edmunds, 561 Pa. 323, 333, 750 A.2d
292, 297 (2000). Since a culpable state of mind is required for an award of punitive damages, evidence of the defendant’s knowl-
edge or intention is highly relevant. Hutchinson v. Penske Truck Leasing Co., 205 Pa. Super 179, ¶11, 876 A.2D 978, 983-84 (2005),
aff ’d. 592 Pa. 38, 922 A.2d 890 (2007).

In Martin, the Court considered the requisite state of mind which would constitute reckless indifference in this context, and set
forth the standard the courts are to apply when called upon to determine whether the evidence supports a punitive damages award
on such a basis. Martin, 494 A.2d at 1097. Noting that Comment b to Section 908(2) of the Restatement refers to Section 500 as
defining the requisite state of mind for punitive damages based on reckless indifference, the Martin Court turned to Section 500,
which states:

§ 500 Reckless Disregard of Safety Defined
The actor’s conduct is in reckless disregard of the safety of another if he does an act or intentionally fails to do an act
which it is his duty to the other to do, knowing or having reason to know of facts which would lead a reasonable man to
realize, not only that his conduct creates an unreasonable risk of physical harm to another, but also that such risk is
substantially greater than that which is necessary to make his conduct negligent.

Noting that Section 500 sets forth two very different types of state of mind as to reckless indifference, Martin stated that the first
is “where the ‘actor knows, or has reason to know, of facts which create a high degree of risk of physical harm to another, and delib-
erately proceeds to act, or to fail to act, in conscious disregard of, or indifference to, that risk;’” and that the second is “where the
‘actor had such knowledge, or reason to know, of the facts, but does not realize or appreciate the high degree of risk involved,
although a reasonable man in his position would do so.’” Id.(quoting Restatement § 500 Comment a). Martin recognized that the
first type of reckless conduct described in Section 500 “demonstrates a higher degree of culpability than the second on the
continuum of mental states which range from specific intent to ordinary negligence” because “an ‘indifference’ to a known risk
under Section 500, is closer to an intentional act than the failure to appreciate the degree of risk from a known danger.” Id.

The Martin Court then stated that “under Pennsylvania law, only the first type of reckless conduct described in Comment a to
Section 500, is sufficient to create a jury question on the issue of punitive damages” rejecting as insufficient the second type of
recklessness, which is premised on a “reasonable man standard.” Id. at 1097-98. In other words, the Court concluded that “an
appreciation of the risk of harm is a necessary element of the mental state required for the imposition of punitive damages.” Id. at
1097 n. 12. Therefore, the only purpose of punitive damages is to deter outrageous conduct and it is impossible to deter a person
from taking risky action if he is not conscious of the risk. In Feld v. Merriam, 506 Pa. 383, 485 A.2d 742 (1984), the issue of when
punitive damages are warranted was considered and the court stressed that, in determining whether certain conduct is outrageous,
“[t]he state of mind of the actor is vital. The act, or the failure to act, must be intentional, reckless or malicious.” Similarly, the
Restatement explains that “reckless indifference to the rights of others and conscious action in deliberate disregard of them ... may
provide the necessary state of mind to justify punitive damages.” Comment b (emphasis added). Therefore, an appreciation of the
risk is a necessary element of the mental state required for the imposition of such damages.

Thus, in Pennsylvania, a punitive damages claim must be supported by evidence sufficient to establish that (1) a defendant had
a subjective appreciation of the risk of harm to which the plaintiff was exposed and that (2) he acted, or failed to act, as the case
may be, in conscious disregard of that risk. Id. at 1097-98.

Upon review of the record, this Court finds no evidence of reckless indifference under the Martin analysis. Further, the
Plaintiffs own expert at no time proffered any opinions that this Court could infer “reckless indifference” state of mind or for that
matter an outrageous behavior. The expert only postulated a nuisance or failure to maintain negligence type claim.

In conclusion, this Court agrees with Defendant and grants the Motion for Partial Summary Judgment as to Punitive Damages.

NUISANCE
Pennsylvania has adopted the Restatement (Second) of Torts approach to determing the existence of a private nuisance. See,

Butts v. Sw. Energy Prod. Co., 2014 WL 3953155, at 3 (M.D. pa. Aug. 12, 2014). Under that approach: One is subject to liability for
a private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment
of land, and the invasion is either a) intentional and unreasonable, or b) unintentional and otherwise actionable under the rules
controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities. Restatement Second of
Torts §822).

It is for the trier of fact to determine whether there was a significant invasion of a party’s enjoying of his or her property, and
if such an invasion existed, whether the invasion was unreasonable. Kembel v. Shlegel, 329 Pa. Super. 1598, 478 A.2d. See, Butts,
2014 WL 3953155, at 3; Tiongco v. Sw. Energy Prod. Co., 214 F. Supp. 3D 279, 284-85 (M.D. Pa. 2016).

Nuisance is distinguishable from trespass. The distinction between trespass and nuisance consists in the former being a direct
infringement of one’s rights of property, while, in the latter, the infringement is the result of an act which is not wrongful in itself,
but only in the consequences which may flow from it. Youst v. Keck’s Food Serv., Inc., 2014 Pa. Super 121, 94 A.2d 1057, 1071 (2014).

Under Pennsylvania law, a “private nuisance may flow from the consequences of an otherwise lawful act.” Liberty Place Retail
Assocs., L.P. v. Israelite Sch. Of Universal Practical Knowledge, 103 A.2d 501, 508-509 (Pa. Super. Ct. 2014). As such, “lawful activ-
ities may be enjoined where they unreasonably interfere with another’s property rights”. Id. at 509; See, e.g., Firth v. Sherzberg,
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366 Pa. 443, 77 A.2d 443, 446-47 (1951) (finding a nighttime trucking operation constituted a nuisance despite being permitted as
a nonconforming use under the ordinance); Clark v. Fritz, 2016 WL 2625235, at 6 (Pa. Super Ct. 2016) (concluding that it did not
matter whether the defendants complied with the standards established by the local ordinances).

The Defendants, while not admitting any negligence on their part, essentially acknowledge that these are negligence cases and
the Court agrees. To the extent that the nuisance cases arises out of genuine issues of material facst that are indeed of record, the
Defendants’ Motion for Summary Judgment to dismiss the nuisance claim in its entirety is denied. Further, the court concurs with
the Plaintiff ’s reading of Karpiak v. Russo, 450 Pa. Super. 471, 676 A.2d 27, (1996), cited in the Defendants brief in support of
summary judgment, as distinguishable because in Karpiak, there were no facts at issue regarding damages. Thus, the Court’s
granting of Summary Judgment in Karpiak was based on that lack of material fact, where here there are sufficient facts in disupte
regarding damages and the other elements of nuisance to deny the Defendants’ Motion for Summary Judgment.

CONCLUSION
In conclusion, the Defendants’ Motion for Summary Judgment are granted as to the punitive damages claim and outrageous

conduct, and denied as to negligence and nuisance arising out of negligence as genuine issues of material fact exist of record.

BY THE COURT:
/s/McVay, Jr., J.

Date: October 3, 2018

Karen Pihakis, Alex Pihakis and Mikellynn Tsangaris v.
Julie Kreefer

Preliminary Objections—Oral Promise—Reasonable Reliance

Preliminary Objections granted and case alleging deceased insured’s daughter wrongfully retained life insurance proceeds
despite oral promise to distribute them dismissed in its entirety with prejudice. The alleged oral promise not supported
by consideration and is unenforceable and plaintiffs’ alleged reliance on the promise was unreasonable.

No. GD-18-013542. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—February 6, 2019.

MEMORANDUM IN SUPPORT OF ORDER
Defendant has filed Preliminary Objections to Plaintiffs’ Complaint which states five causes of action against the Defendant.

Plaintiffs allege that Defendant, daughter of a deceased insured (hereinafter, “Decedent”) wrongfully retained life insurance
proceeds despite her oral promise to Decedent to distribute them according to a document signed by the insured prior to his death.
There is no contention that the document, Exhibit A to the Complaint, is a holographic codicil to the Decedent’s will; Defendant is
being sued solely as an individual, not in her separate capacity as executrix of her father’s estate. The five counts asserted by
Plaintiffs against Defendant are listed below:

Count I, Promissory Estoppel, is based on the Plaintiffs’ alleged reliance on Defendant’s promise which reliance led Decedent
not to change the beneficiary designation on the insurance policy itself to reflect the distributions listed in Exhibit A and which
also led Plaintiffs not “to encourage Decedent to do so.”

Count II, Breach of Contract, is based on the breach of the alleged oral promise to Decedent of which the Plaintiff ’s claim to be
third party beneficiaries.

Count III, “Defendant’s Waiver of Right to Receive Insurance Proceeds,” is based on the same oral promise as in Counts I and
II, here alleged to also constitute an express waiver of Defendant’s right to receive the insurance proceeds.

Count IV, Fraud, is based on Defendant’s having “no intention of ever keeping said promise and ... no intention of complying
with the Decedent’s aforesaid wishes.” (P 31) Her promise, therefore is said to be a fraudulent misrepresentation of her state of
mind. Plaintiffs also seek punitive damages under this count.

Count V, Constructive Trust, is based on the fact that Defendant “obtained payment of the ... life insurance payments from the
[insurer] as a result of her breach of promise,” which conduct warrants imposition of a constructive trust upon those proceeds to
prevent her being unjustly enriched to the detriment of Plaintiffs.

Defendant seeks dismissal of the entire Complaint with prejudice for failure to state the various claims. Defendant initially
states as reasons (a) that there is no allegation “that the beneficiary designation was changed pursuant to the terms of the insur-
ance policy; (b) that enforcement of the oral promise alleged is barred by the Statute of Frauds since Defendant is being asked
to answer for the debt of another (the insurer) and there is no writing signed by her to support this; (c) that the Dead Man’s Rule
makes it “impossible for Plaintiffs to prove their case because neither Plaintiffs nor Defendant will be competent to testify
regarding the contents of Exhibit A.” Plaintiffs lastly contend that there is a prior pending action in Orphans Curt regarding the
disposition of other property pursuant to an alleged codicil, an issue which has not yet been decided. We see no need address
herein any of these reasons as we find the specific objections to each count have substantial merit.

Those specific objections to each count are set forth in paragraphs 21-47 of Defendant’s Preliminary Objections. They are
summarized below:

Objection to Count I. There are no facts pled to show that Plaintiffs’ alleged reliance on Defendant’s promise was reasonable, a
necessary element to the claim of promissory estoppel. Plaintiffs (and Decedent) could have learned how to change a beneficiary
designation simply by reading the terms of the life insurance policy.

Objection to Count II. Under the facts pled, there is no benefit to Defendant, and therefore no consideration for her promise,
rather she is alleged to have agreed to give up $450,000 of the insurance proceeds of $500,000.

Objection to Count III. This count is duplicative of Count II, the breach of contract claim.
Objection to Count IV. All elements of fraud are not made out by the facts pled, which at best demonstrate unreasonable reliance

on a gratuitous promise, especially when the correct method of changing a beneficiary was set forth in the policy itself.
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Objection to Count V. There is no confidential relationship between the insurer and Defendant as required for the imposition of
a constructive trust.

DISCUSSION
While we do not entirely agree with all of Defendant’s arguments, it is quite clear that all of the counts pled have fatal

deficiencies and that here is no amendment that could cure the defects. The oral promise alleged is unsupported by consideration
and is unambiguously gratuitous and unenforceable. The issue of Plaintiffs’ alleged reliance on the promise is unreasonable as
a matter of law and would never be permitted to go to a jury. Plaintiffs themselves clearly had no right to change the beneficiary
and the supposed detriment to them of being deprived of their right to urge Decedent to make the change is without merit. The
absence of any reasonable reliance by Plaintiffs on the promise also bars the count for Fraud, as does the lack of any recognized
detriment to Plaintiffs. In addition, the element of a misrepresentation in a Fraud claim must be of a then-existing fact, not of a
future event. As for the imposition of a constructive trust on the proceeds of the policy “obtained” from the insurer, the facts pled
indicate that Defendant was the named beneficiary under the policy and, as a result, would be the payee of the insurance proceeds.
It is therefore hard to see how the receipt of those proceeds from the insurer would give rise to a constructive trust.

We also note that Plaintiffs have intentionally not responded to paragraphs 7-47 of the Preliminary Objections for procedural
reasons, the gist of which seems to be that since they weren’t titled as POs Raising Qs of Fact, there is no duty to answer those
paragraphs that contain allegations of fact (many of those paragraphs do contain conclusions of law to which no response is
required). This argument ignores the presence of a Notice to Plead and also ignores Plaintiffs’ own title to their response,
“Plaintiffs’ Response to Defendant’s Preliminary Objections Asserting Issues of Fact.” By not objecting to those preliminary
objections and by then not answering those factual allegations, Plaintiffs effectively admitted them. We have not, however, based
any aspect of our decision on those added facts. The facts pled in the Complaint itself fail to make out any valid cause of action.

CONCLUSION
The captioned action must be dismissed since there is no claim asserted upon which relief may be granted. Furthermore,

the facts pled seem complete and there is no amendment that would change their effect. Plaintiff ’s legal conclusions are not
consistent with the law of Pennsylvania. The dismissal therefore must be with prejudice. See order filed herewith.

BY THE COURT:
/s/Friedman, J.

Date: February 6, 2019
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Commonwealth of Pennsylvania v.
Daniel Paul Davis

Criminal Appeal—Evidence—Weight of the Evidence—Sufficiency—Postmaster—Official Oppression—Witness Intimidation—
Obstruction of Administration of Law—Character Witnesses—Relevance—Motive

Former Postmaster opened express mail packages without a warrant or authority to do so, looking for drugs.

No. CC 201512152; 201512157, 201512154; 201512163; 201512167. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division. Cashman, J.—March 27, 2019.

OPINION
The appellant, Daniel Paul Davis, (hereinafter referred to as “Davis”), has filed the instant appeal as a result of the imposition

of five periods of probation which are to run for five years and all which were to run concurrent with each other as a result of his
convictions of the crimes of official oppression, intimidation of a witness, criminal coercion and obstruction of the administration
of law or other governmental functions.
On September 15, 2015, the Commonwealth filed five separate criminal complaints against Davis, four of which involved

individual employees of the United States Postmaster who worked in the Pittsburgh area when Davis was the acting and then full-
time Postmaster for the Pittsburgh area. The fifth complaint, involved the claim of the obstruction of the administrative of law or
other governmental functions, a claim that Davis had provided false information to federal employees investigating potential
charges against him.
A jury trial commenced on January 2, 2017, and the jury reached verdicts with respect to all five of these cases on January 13,

2017. On April 12, 2017, Davis was sentenced to a period of probation of five years at each of these cases and those period of
probation were to run concurrently. Davis then filed post-sentence motions which were denied on July 15, 2017, following a hear-
ing on those motions. Davis then filed a timely appeal to the Superior Court with respect to his conviction of these charges and was
directed to file a concise statement of matters complained of on appeal. In complying with that directive, Davis’ concise statement
contains nineteen claims of error, eleven of which allege that this Court erred in its evidentiary rulings, six of which involve claims
that the verdicts were against the weight of the evidence or the evidence was insufficient to support those verdicts and that
there were two Brady violations. As a catchall, Davis has also asserted that there were four claims of prosecutorial misconduct,
however, he fails to identify those claims and how they impacted upon his convictions.
Four of the five cases that were filed involved individual employees who were under the direct supervision of Davis and they

included Josh Francis, Dewayne Mayo-James, Mavin Parker and Donna Clay. The fifth complaint involved a Special Agent of the
Office of the Inspector General of the United States Postal Service. Davis graduated from high school in Bethel, Alaska when he
was eighteen years old and rather than work for his father’s construction company, he decided to join the United States Marine
Corps in 1984 and was a marine for twelve and one-half years. In 1997, he joined the United States Postal Service and worked a
number of jobs until he was appointed the Postmaster of the Toledo, Ohio area post offices. He was transferred to Pittsburgh and
named the acting Postmaster on February 1, 2014, which appointment was made permanent on August 23, 2014. He was responsi-
ble for more than forty different postal facilities in the Greater Pittsburgh area. According to the United States Postal Service
Occupation Code, his primary duties encompass the supervision of subordinate managers and the implementation and adminis-
tration of the United States Postal Service Procedures and Policies. His duties did not include having contact with customers’
packages or handling their contents.

DONNA CLAY
In 2014, Donna Clay, (hereinafter referred to as “Clay”), was employed by the United States Postal Service as the supervision

of customer service in the East Liberty Post Office. She first met Davis sometime in May of 2014 when he came to the East Liberty
Office to introduce himself as the new Postmaster for the City of Pittsburgh. Davis would drop in from time to time to talk to her
to make sure that services were being properly provided to the public. In August of 2014, she was being interviewed to go on a job
for Davis by Davis and Russell Graswick and during the course of that interview, Davis located some packages that were sitting in
the office and that had not yet been delivered. Davis began searching on Zillow looking up the address to where the packages had
been shipped from and the address to where they were expected to be delivered. Davis told her that when she had packages that
were from certain states such as Arizona, California or Washington, she should look at those packages to make the determination
that they were proper packages and not packages containing contraband.
While Mr. Graswick was conducting her interview for a new detail, Davis was in the process of opening bags to the point that

Mr. Graswick stated that he was getting high from all of the odor of marijuana that was emanating from these packages. Clay
attempted to tell her supervisor, Jay Phelan, that Davis had been opening these packages, but was advised that she had to make an
appointment with Phelan. Although Davis opened these packages in front of her in August of 2014, Clay was not able to get an
appointment until October of 2014. On September 5, 2014, at approximately 6:00 pm, Clay received a phone call on her personal
cell phone from Davis in which he stated that he was going to take out Marvin Parker, Eugenia Robinson and David Lee from their
jobs and that some people would come and talk to her because Parker would tell them that Davis had been opening express mail
packages. Davis further told her that she better not tell them anything as far as what she had seen because “he was a ruthless
motherfucker” and that the last person that crossed him was no longer here. When Clay was finally able to speak with Phelan, she
was told that if she had anything to say about Davis, she had to say it in the presence of Davis. Therefore, she never did get the
chance to fully talk to Phelan about Davis’ activities.
In November of 2014, Davis demoted her to the Squirrel Hill Finance Center where her sole responsibility was to watch three

clerks work and help them move packages. In January of 2015, Clay had been returned to her position in the East Liberty Post
Office and then on January 15, 2015, she met with Davis. At that time Davis purportedly was explaining what she had to do to
improve her job performance and then he proceeded to cover his mouth with a piece of paper and stated that he knew that she had
been talking to Parker and knew that he would find out if she had been talking to other people about what he had been doing and
if she told them anything, he would kill her. Clay called Parker and told her of the conversation with Davis and then sent Phelan
an email stating that Davis had just threatened to kill her and she was scared and she needed to talk to him since Davis had threat-
ened to kill her. Davis was found guilty of intimidation of a witness1 and criminal coercion2 with respect to the charges filed as they
applied to Clay and not guilty of the charge of official oppression3.
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JOSHUA RYAN FRANCIS
In the Summer of 2014, Joshua Ryan Francis, (hereinafter referred to as “Francis”), was the supervisor of the Squirrel Hill

section of the East Liberty Post Office. He had been employed by the United States Postal Service for more than eight years in
various positions. During that period of time he had never opened mail or a package unless the mail or package was addressed
to him. In the Summer of 2014, he met Davis who presented himself as the new Postmaster for Pittsburgh. Davis came to his
office frequently to check the operation of that office and after a while, he made periodic stops looking for express mail. He
explained to Francis that he used to work for a task force in Ohio and looked for narcotics that were being shipped by the United
States Postal Service.
In the Fall of 2014, Francis saw Davis open a package which Davis had suspected had contained narcotics and this was the first

of several packages that Francis observed Davis opening. Davis picked a particular package that was taped on all sides and cut it
open to find the narcotics that were stashed in that package. Davis told Francis that if anyone asked him how the package came
open, he was to say that it came open in transit. Although Francis had been trained to identify suspicious packages, he never
opened any one of them but, rather, referred them to the Postal Inspector.
Francis recalled that on December 14, 2014, that Davis opened another package by cutting it open and then identified the pack-

age as being stuffed with bags of coffee. Davis opened the coffee bags up and found the drugs in those coffee bags. After Davis
opened up the coffee and exposed the drugs, Francis went to lunch and when he came back, he called the Postal Inspectors to tell
them that they had a bag with suspected narcotics. The Postal Inspectors arrived and he showed them where the package was and
when he was asked how the package came open, he told the Postal Inspectors to ask the Postmaster, despite the fact that Davis on
previous occasions had told Francis and other employees that if they were ever asked how these packages became open, they were
to say they were opened in transit.
After this incident, the relationship between Davis and Francis went downhill to the point that Francis sought the transfer from

his responsibilities in the East Liberty Post Office since Davis was making his life unbearable. During this time, Francis let his
supervisor, Mavin Parker, know that Davis had been opening packages. In addition, he also notified another supervisor, Terry
Roddy. When Davis became aware that Francis had told them that Davis was opening packages, he confronted Francis and told
him that he was not going anywhere and his career with the Postal Service was over. When Francis had secured another position
with the Postal Service and Davis learned of that position, he became irate with Francis. Davis was found not guilty of intimida-
tion and not guilty of criminal conspiracy but guilty of official oppression with respect to the charges filed as to Francis.

MAVIN PARKER
Marvin Parker, (hereinafter referred to as “Parker”), had been employed by the United States Postal Service for more than

thirty-one years and in 2014, was the manager of customer service operations for more than ten different offices at the Postal
Service. She met Davis in the early part of January or February of 2014 when he was introduced to her as being the acting
Postmaster for Pittsburgh. Following that introduction, they had almost daily contact as a result of their respective duties.
Sometime in May of 2014, she was at the East Liberty Post Office when she and Davis were walking through the office and he

went over to the express mail package area and seized a package. He then had someone scan the package to determine where it
had come from. After receiving that information, he put the package on the desk and, using a switchblade, opened it to reveal
twelve thousand dollars’ worth of drugs. Parker was surprised at his behavior because in her thirty-one years of service for the
Postal Service she had never seen anyone open a package and she knew that they were specifically prohibited from opening mail
that was not addressed to them. Parker believed that Davis’ actions were so unusual that he might have been an undercover agent
sent in by the Postal Service to observe the workings of its employees. She did not call anyone about Davis’ activities because he
was the Postmaster and he told her that he would call the Postal Inspectors.
Although Parker did not observe Davis open any other packages, she became aware that he was taking multiple packages and,

in fact, had pulled his personal vehicle up to the loading dock of the East Liberty Post Office and had mail containers put into his
car. She knew that this was unusual because Postmasters do not deliver the mail. Parker was receiving information from other
supervisors who indicated that Davis was opening these packages and discovering drugs and money. These individuals were all
new to their jobs and were worried about calling the Postal Inspectors since they believed that if they got on the wrong side of their
boss that he would make life difficult, if not impossible, for them.
In December of 2014, Parker was receiving numerous phone calls from the various supervisors in the area that they were being

intimidated by Davis and that they were scared of them. She called the Office of the Inspector General to advise that office of
Davis’ behavior and advised them of the way that various employees felt towards Davis and the fact that she was scared of him
since she believed that he was trying to destroy her credibility. Parker recounted one incident in an elevator where Davis told her
not to tell anybody about what was going on because they won’t believe you. This had been a constant conversation between them
after she saw him opening packages. As part of his ongoing actions against her, he told her that she was being relieved of her duties
and sent to the East Liberty Post Office where she had no employees to supervise.
At the time that Parker testified, she indicated that she had been an employee of the United States Postal Service for more than

thirty-one and one-half years but she was retired. She believed that she was forced to retire and was disappointed that she was not
continuing with her employment with the United States Postal Service. In that regard, she filed an equal employment opportunity
complaint in December of 2014 which was before she spoke with the detectives from the District Attorney’s Office. Davis was
convicted of intimidation of a witness in Parker’s case and acquitted of the charges of criminal coercion and official oppression.

DEWAYNE MAYO-JAMES
In 2014 Dewayne Mayo-James, (hereinafter referred to as “Mayo-James”), was employed by the United States Postal Service

as a closing supervisor in the East Liberty Branch. Mayo-James met Davis sometime in September of 2014 and initially their meet-
ings were sporadic, however, as the year went on they had contact on an almost daily basis. While Mayo-James recalled that Davis
had opened packages, he specifically recalled an event that occurred in November of 2014 or early December of 2014. Davis had
come into the Post Office to check for the express mail and located a package that he believed to contain drugs. He took that pack-
age into manager’s office and then had Francis join him while Davis opened the package. After Davis opened the package he
dumped the contents onto the manager’s desk and two coffee bags came out of the package. He then opened the coffee bags and
found little bags of drugs in them that looked like marijuana and some other white substances. Davis then called for two more
supervisors to come to the back office and then offered lunch to all of those involved and after lunch, he told Francis to call the
Postal Inspector to pick up these drugs.
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Davis had several conversations with Mayo-James after he opened the package and in one phone conversation he told Mayo-
James that “he was the most ruthless motherfucker that he would ever meet and not to cross him”. As a result of this telephone
conversation, Mayo-James thought that Davis was a dangerous individual and he should not cross him. Davis was convicted of
the charge of intimidation with respect to Mayo-James and found not guilty of the charges of criminal conspiracy and official
oppression.

OBSTRUCTION OF THE ADMINISTRATION OF LAW OR OTHER GOVERMENTAL FUNCTIONS
In the final claim filed against Davis, it is alleged that Davis knowingly and willfully gave false information or directed others

to provide false information concerning the investigation as to whether or not he was opening mail without a warrant. The Office
of the Inspector General had received numerous complaints about Davis opening mail and it conducted an investigation in an
attempt to make a determination as to how many violations had occurred and how those violations did, in fact, occur. As a result
of their investigation, they interviewed a number of employees, all of whom indicated that they were told by Davis to say that the
open packages occurred as a result of damage in transit rather than the fact that he was the individual who opened those packages
without a warrant. Davis was convicted of this particular charge of obstruction.
In Davis’ first claim of error, he maintains that this Court erred in permitting the prosecution to examine Davis on an issue of

whether or not he would follow military orders given by a commanding officer to shoot into a crowd of innocent civilians. During
Davis’ direct testimony, he outlined his career with the United States Postal Service and also the twelve and one-half years he was
in the military service as a member of the United States Marine Corps. During that testimony he highlighted the promotions that
he received, in addition to the awards that were given to him following his service, not only stateside but during the campaigns in
Panama and Kuwait. Davis stressed the need to maintain order and follow commands. On cross-examination, it was repeatedly said
that he would follow the order of a superior officer if it was given to him. The Commonwealth then asked the question as to whether
or not Davis would follow an order requiring him to shoot into a crowd of unarmed people. An objection was made and the
Commonwealth conceded that the question was improper and rephrased the question to ask whether or not if a senior officer gave
him an order that would violate the Constitution of the United States, he would follow that order and Davis indicated that he would
despite the fact that he had taken an oath to obey, to defend and to protect the Constitution of the United States against all enemies,
foreign and domestic. (Trial Transcript, Volume III, pp. 624-625). The Commonwealth rephrased its question so that Davis was
never required to answer the inflammatory originally question asked by the Commonwealth.
Davis next maintains that this Court erred in allowing the Commonwealth to inquire as to Davis’ knowledge of the Fourth

Amendment concerning search and seizure. The question asked by the Commonwealth sought to establish the basis for Davis’
belief that he was entitled to open mail without a search warrant and his only explanation was that he had done it over seven
hundred times in Toledo, Ohio as the Postmaster and that he had never been warned or reprimanded for this particular behavior.
The fact that he opened that mail was irrelevant to the question as to whether or not he engaged in the conduct for which he
was convicted with respect to individual employees of the Post Office in Pittsburgh. Furthermore, the fact that he opened the pack-
ages in Ohio without a search warrant was in contravention of the United States Postal Service Operational Code, Section 2301-
0012, which provided that his primary duties encompass the supervision of subordinate managers and the implementation and
administration of the United States Postal Service procedures and policies. His duties did not include having contact with
questionable packages or the handling of their contents. More to the point, however, was an executed document in Davis’
personnel file entitled: “Your Role of Protecting the US Security Mail”, dated June 11, 1977, which provided that he was
required to preserve and to protect the security of all mail in his custody. In particular, the first part of that document provided
as follows:

A “As a postal service employee, you must preserve and protect the security of all mail in your custody from unau-
thorized opening, inspection, tampering, delay, reading of the contents or covers, or other unauthorized acts. With few
exceptions, no one, except those employed by the postal service for that purpose (such as in the dead mail offices) may
break or permit the breaking of the seals of any class mail matter without a federal search warrant, even though it may
contain criminal or otherwise non-mailable matters, or would furnish evidence of the commission of a crime. Any postal
employee committing or allowing any of these unauthorized acts is subject to administrative discipline and/or criminal
prosecution. Mail security instructions are contained in Section 115 of the domestic mail manual.” (Emphasis added).

(Trial Transcript, Volume I, pp. 57-58; lines 16-7).

There was an acknowledgement on that document in which Davis acknowledged what his duties were and that he understood that
if he failed to comply with these duties that he was subject to committing a crime.

A. It states, reading the document, that “I understand that it is my duty to report immediately to my supervisor or to
a postal inspector any information I may have of any theft, pilferage, unlawful delay of mail, or evidence of intent to
commit such a crime. I fully understand that it is a crime, punishable by fine or imprisonment or both, to knowingly
or willfully obstruct or delay the mail, or to steal or attempt to steal mail of any kind, even if it appears to be worth-
less, or to allow others to do so. My signature below indicates that I have read and fully understood the above and I
will comply”.

(Trial Transcript Volume I, page 58, lines 12-23).

Since Davis’ testimony acknowledged that he had violated the provisions of this statute in failing to protect the integrity and safety
of the mail and that he knew that his actions could result in criminal charges, the Commonwealth had the ability to examine what
his belief was concerning the interdiction of these packages and what exception, if any, permitted these packages to be opened
under the provisions of the Fourth Amendment. The Commonwealth was attempting to demonstrate and did, in fact, demonstrate
that there was no exception and Davis did violate his oath of office.

Davis next maintains that the Court improperly allowed the Commonwealth to introduce evidence in rebuttal as to the
circumstances surrounding Davis’ discharge from the United States Marine Corps. During the course of Davis’ direct testimony
in addition to setting forth his history and awards that he received, he maintained that he received an honorable discharge from
the United States Marine Corps. The Commonwealth called Special Agent Baer to testify that Davis received a qualified honorable
discharge in that he was discharged for unacceptable conduct that resulted in an involuntary departure which gave him an
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honorable discharge under unacceptable circumstances. The Commonwealth was permitted to explore this point since Davis
had suggested that his separation from the United States Marine Corps was as a result of an honorable discharge when, in fact,
he was called before a committee for a hearing which was akin to a court-marshal proceeding at which point in time evidence
was presented of his unacceptable conduct.
The conduct that gave rise to this particular proceeding originated with Davis’ claim that he and several other marines had

decided to go out drinking and he agreed to be the designated driver. When they had finished drinking for the evening, Davis and
his fellow marines, all of whom were intoxicated, proceeded to their car when they were encountered by three individuals who
asked if they were marines. When Davis informed them that they were, these individuals stated that they did not like marines
and Davis then was confronted with a situation of having to prevent the attack of three individuals since his fellow marines were
intoxicated. The explanation given by Davis of this encounter went down as reminiscent of the actions of Lee Child’s six-foot-six
protagonist, Jack Reacher, in that Davis dispatched his three aggressors, leaving them injured, bloody and unconscious by the
time the police arrived at the scene. Davis was arrested for the charges of aggravated assault, however, those charges were
dismissed when none of the people who were attacked showed up at the criminal hearing. Davis then presumes that one of his
victim’s relatives who was higher up in the military pulled strings to have the meeting which led to Davis’ discharge held. The
evidence that was presented at that hearing, however, was not the attack that Davis perpetrated on these three individuals but,
rather, claims that Davis was dancing with a woman who was other than his wife at a military base and that was he was exercis-
ing with a woman other than his wife at a military base. Following the hearing, Davis was discharged for unacceptable conduct,
although he received an honorable discharge. The Commonwealth was entitled to put this information before the jury in order to
explain Davis’ bizarre explanation of the end of his military career and how he viewed his actions so that they would be portrayed
in the light most favorable to himself.
Davis next maintains that this Court erred in not permitting that Davis’ witnesses, Russ Graswick, Mark Arthrell and Maureen

Gerst, to testify that Davis had a management style which was free from coercion and threats by way of being character witnesses.
A review of the record in this case clearly indicates that this was untrue. Graswick testified that for a period of time from February
2014 through January 2015, he worked with Davis every day and never heard him “MF” an individual nor was Davis the kind of
person that would use inappropriate language in the workplace. Graswick further testified that he had never heard Davis threaten
anyone about anything and that of the nine previous Postmasters that he worked with, Davis was the calmest individual of all of
those people. An objection was made as to that information being character testimony which was sustained and the testimony was
stricken, however, it was heard by the jury in conjunction with the other testimony offered by Graswick.
The witness, Mark Arthrell, testified that he had contact with Davis on a handful of occasions before September 14 and then

there was no contact between them from October through the January incident in 2015. As a result of this, he could not provide
any information as to Davis’ management style. He did, however, provide information about the supposed threat that Parker made
that she was going to take Davis down before he took her down. Arthrell further testified that in January, 2015, he did not hear
Davis make any threats towards Parker or Clay.
Maureen Gerst testified that as a manager of the Greentree Post Office she had almost daily contact with Davis beginning in

February of 2014 through the early part of January 2015. She testified that she had never observe Davis threaten anyone nor had
she heard Davis use the “MF” term towards anyone. She did, however, prepare a report for the District Attorney’s investigating
police officers that she had received a cell phone call from somebody who threatened to take her, Arthrell and Davis down.
Although she did not know who sent her the call, she presumed that it might have been Parker but she was unable to establish the
identity of that caller.
Davis’ next claim of error concerns his belief that his convictions for intimidation, coercion and oppression of the alleged

victims was against the weight of the evidence since there was no reason or motive for him to intimidate, to coerce or to oppress
these individuals. The standard for reviewing the claim that the verdicts were against the weight of the evidence has been set forth
in the case of the Commonwealth v. Thomas, 194 A.3d 159, 167-168 (Pa. Super. 2018), as follows:

Turning, then, to Appellant’s weight of the evidence claim, we note the following:

A motion for a new trial based on a claim that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. A new trial should not be granted because of a mere conflict in the testimony or because the
judge on the same facts would have arrived at a different conclusion. Rather, the role of the trial judge is to determine
that notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal
weight with all the facts is to deny justice. It has often been stated that a new trial should be awarded when the jury’s
verdict is so contrary to the evidence as to shock one’s sense of justice and the award of a new trial is imperative so that
right may be given another opportunity to prevail.

An appellate court’s standard of review when presented with a weight of the evidence claim is distinct from the standard
of review applied by the trial court:

Appellate review of a weight claim is a review of the exercise of discretion, not of the underlying question of whether
the verdict is against the weight of the evidence. Because the trial judge has had the opportunity to hear and see the
evidence presented, an appellate court will give the gravest consideration to the findings and reasons advanced by the
trial judge when reviewing a trial court’s determination that the verdict is against the weight of the evidence. One of the
least assailable reasons for granting or denying a new trial is the lower court’s conviction that the verdict was or was not
against the weight of the evidence and that a new trial should be granted in the interest of justice.

Commonwealth v. Clay, 619 Pa. 423, 64 A.3d 1049, 1054–55 (2013) (internal citations and quotation marks omitted)
(emphasis in original).

In using this standard, it is clear that there was sufficient motivation of Davis to be concerned of the fact that his illegal activities
would be discovered by the Postal Inspectors since all of these witnesses watched him illegally open packages and were told that
they were not to tell anybody else lest their jobs would be in danger. Davis went further with other individuals by telling them that
“he was the toughest motherfucker they had ever met and that people who had crossed him before were no longer around”. In addi-
tion, he threatened to kill certain individuals if they did not do what he said and lie to the Postal Inspectors as to how the packages
became open. Davis had threatened their jobs and, in fact, had moved them from one position of authority to another position where
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they had virtually nothing to do as witnessed by Parker’s move from the East Liberty Post Office. Francis was so unnerved by
Davis’ management style that he applied for other jobs without telling Davis only to make him more aggressive towards him.
Mayo-James was told by Davis that “he was the most ruthless motherfucker that he would ever meet and not to cross him”. This
statement made Mayo-James believe that Davis was truly dangerous. Mayo-James knew that Davis was opening packages and
received a phone call in September of 2014 from Davis indicating that he was going to take Parker, Eugenia Robinson and David
Lee out of their jobs because they were not loyal to him. Again he suggested that “he was a ruthless motherfucker and the last
person that crossed him, wasn’t around”. In another conversation, Davis threatened to kill her. To suggest that there was no
motive for these individuals to come forward and confront the Postal Inspectors with Davis’ illegal behavior is ludicrous. It is
clear that the evidence as viewed by the jury was not uncertain nor could it shock anyone’s consciousness that Davis was
convicted of these offenses.
Davis next maintains that the Court erred in refusing Davis’ request to present the testimony of Antone Eckels and Joyce Miller

who would have testified as to how Davis intercepted packages in Toledo and kept a log of all of those packages and the drugs that
they obtained. This Court did not allow Davis to present the testimony or Eckels or Miller since their testimony was clearly
irrelevant. What happened in Toledo had no bearing on the question of whether or not Davis intimidated, coerced or engaged
in official oppression with his employees in Pittsburgh to have them lie about how the packages which he was opening, became
opened. What he did in Toledo had no bearing upon whether or not he engaged in this illegal conduct in Pittsburgh. The fact that
he was not charged with his illegal conduct in Ohio is irrelevant to the question as to whether or not he engaged in conduct which
coerced and intimidated his Pittsburgh employees.
Parenthetically, it should be noted that Davis’ activities while he was a Postmaster of Toledo were more than amply put forth

before the jury by virtue of the direct examination of Davis’ witnesses and the cross-examination of the Commonwealth’s witnesses
by Davis’ counsel. While this Court found that the activities that took place in Toledo were irrelevant to the alleged criminal
conduct in Pittsburgh, the jury was fully informed that Davis had engaged in similar conduct in Ohio to the extent of opening seven
hundred boxes and never having been reprimanded.
Davis next maintains that this Court erred when it allowed the Commonwealth to introduce evidence through Special Agent

Baer that Davis’ activities in opening the mail were in violation of Federal law despite the fact that he was never charged with any
such violations. The fact that Davis was never indicted federally for his crimes in opening packages is irrelevant to the question
of whether or not he engaged in conduct which intimidated, coerced or official oppressed his employees in Pittsburgh. Baer’s
statement as to the criminal conduct that Davis was engaged in in opening the packages was on an informational basis and was
not dispositive as to whether or not he engaged in the criminal conduct for which he was on trial.
Davis maintains that this Court erred in allowing Special Agent Baer to testify that members of the Office of the Inspector

General were present on the scene of the December 18 mail interdiction by Davis without having disclosed this activity and there-
fore constituted prosecutorial misconduct. Justin Kobler, (hereinafter referred to as “Kobler”), a postal inspector, was told to go to
the East Liberty Office to get a package that had come open in transit that contained drugs. Davis told him that the package had
come open in transit. The fact that he was there after this package was identified, did nothing more than establish that the Postal
Service opened an investigation once it was learned that Davis was opening the packages. For there to have been prosecutorial
misconduct, the Commonwealth would have been required to demonstrate that this information provided exculpable testimony,
which it did not.
Davis next maintains that the Office of the Inspector General had in its possession the log of mail interdictions conducted by

Davis while he was in Toledo, Ohio. As previously noted, what Davis did in Ohio is irrelevant to the question of whether or not
he attempted to intimidate or to coerce his employees in Pittsburgh. Despite the fact that he had never been reprimanded or
indicted for his illegal activities in Ohio, he knew that his activity was illegal since he signed and acknowledged that he could only
open a package with a valid search warrant. His knowledge was further confirmed by virtue of the fact that all of his victims were
instructed to lie to the Postal Inspectors as to how the packages had become opened.

Davis maintains that the evidence was insufficient to support his conviction for lying to Kobler that a mail package had become
opened in transit where Davis interdicted mail seven hundred times previously in Toledo without protest of the Postal Inspectors
and that Davis’ account of how the mail was opened was not included in Kobler’s sworn testimony in a Federal Court search
warrant prepared by Kobler. In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme
Court set forth the standard of examining the claim that the evidence was insufficient to support the verdicts that were rendered
and provided as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim, we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).
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A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be
granted because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a
different conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and
allege that he would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the verdict
is against the weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to determine
that “notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal
weight with all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different…. The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8 th 1980).

This kind of error once again is predicated upon the fact that Davis was not charged for his illegal activity in Ohio. As previously
noted, his experience in Ohio was irrelevant to his conduct in Pennsylvania. The fact that the Federal Affidavit of Probable Cause
for a Search Warrant did not contain the manner in which the package was opened was irrelevant to the question as to whether
or not he could search the package for contraband and assign that illegal activity to Davis. Davis was not charged with opening
packages but rather was charged with lying to Postal Inspectors as to how they became opened and lying to them about how he
treated his employees.
Davis also maintains that this Court erred in allowing the Commonwealth to present testimony about the condition of a pack-

age that “was opened in transit”, where the package, in fact, had been destroyed by Kobler of the United States Postal Service after
it had been fully inspected, thereby destroying the best evidence of the condition of the package and depriving Davis of the best
evidence of the condition of that package. Seizure of the package by Kobler was part of the investigation being handled by the
Postal Inspectors’ Office to see if federal charges were to be brought against Davis. At all times material hereto, the package which
was seized by Kobler was under the control of the United States Postal Service and not the Commonwealth of Pennsylvania. When
the Commonwealth sought that package, it was advised by the Postal Inspector’s Office that the package had been destroyed. The
fact that this package had been destroyed was a problem for both the Commonwealth and Davis since neither party could prove
exactly how the package was opened. The Commonwealth had to rely on the memories of the individuals who watched Davis open
the package and the Commonwealth was permitted to use a plain package of similarly dimension to show the jury the construction
of that package.
Davis maintains that this Court erred in permitting Assistant District Attorney, Nicholas Creany, to testify about why drug

charges against David Holly in Allegheny County were dismissed, attributing the dismissal to Davis. Holly was the recipient of
the package that had been opened by Davis and when Holly was arrested, it was noted that the package had been opened. Holly’s
counsel filed a motion to suppress on the basis that there was no search warrant which would have provided for the opening
of the package addressed to Holly. A suppression hearing was held before the Honorable Kevin Sasinoiski and he granted that
suppression on the basis that any contraband seized from that package was illegally obtain because there was not a proper search
warrant for that package. It was also discovered that this was a package that was opened by Davis. Had a jury inferred that Davis
had caused the suppression of that evidence, it would have been a reasonable inference based upon the evidence that was
presented.
Davis next maintained that the Commonwealth failed to timely disclose the use of decoy mail packages by Baer to trap Davis.

Davis believes that the fact that these packages were not interdicted was exculpatory evidence and should have been disclosed
by the Commonwealth. Once again, this was a federal investigation designed to see if they could catch Davis opening packages.
The fact that he did not open a decoy package in no way dispositive of the question of whether or not he intimidated, coerced or
threatened his employees. This was not prosecutorial misconduct since there was nothing exculpatory about this information.
Davis next maintains that the Commonwealth failed to disclose reports, memoranda and exhibits prepared by Baer when he

was attempting to determine the federal charges to be filed. The fallacy of this contention is that during the course of trial, Davis
made the same objection only to be confronted by assistant district attorney who advised him that he had provided them with
Baer’s information and that while Davis had this information it became lost in Davis’ own file.
Davis next maintains that the convictions for intimidating and coercing Clay were against both the weight and sufficiency of

the evidence where Clay never contemporaneously reported in any writing of being intimidated or coerced since Davis had no
motive in threatening Clay about the mail that he was opening and where Clay could not demonstrate any adverse job reaction.
Clay testified that she was told that if she was asked about how that these packages became opened, they were opened in transit.
Davis would come to her office to tell her that if she told the people the real manner in which the package had become opened that
he would kill her. She was also abundantly clear that she had witnessed Davis’ illegal activity and told the Postal Inspectors that
Davis had threatened to kill her in order to hide this illegal activity.
Davis’ last three claims of error maintain that the verdicts for intimidation of Mayo-James and Parker and the verdict of

oppression for Francis were against the weight of the evidence and the evidence was insufficient to support this verdict. The stan-
dards for reviewing a claim of a verdict being against the weight of the evidence and the evidence being insufficient to support
the verdicts are set forth in Commonwealth v. Widmer, supra. and Commonwealth v. Thomas, supra. With respect to these
claims as they involve Mayo-James, Davis maintains that a verbal gesture where Davis was on the phone and saw Mayo-James
and then clutched his own neck was insufficient to intimidate Mayo-James and that Mayo-James never reported in writing this
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intimidation. Davis further maintains that Davis had no motive in intimidating Mayo-James about the contraband that Davis was
interdicting. The fallacy of these contentions is readily apparent by even a cursory review of Mayo-James’ testimony. Two weeks
after Davis had opened a package in Mayo-James’ presence, he had a phone conversation with Mayo-James during which he told
Mayo-James that “he was the most ruthless motherfucker that Mayo-James would ever meet and that Mayo-James did not want
to cross him”. As a result of this comment, he did not cross Davis because he was a dangerous individual. The motive for Davis to
intimidate Mayo-James was obvious from the outset since everyone recognized that the activities undertaken by Davis were
illegal. Every one of the postal employees who testified, including Mayo-James, said that they knew it was against the law to open
mail that was not addressed to them and Davis in signing the Commonwealth’s Exhibit 1 which is entitled Your Role in Protecting
the U.S. Security Mail, indicated that he had no ability to open classes of mail without a federal search warrant even though it may
have contained criminal or non-mailable matters. Davis’ motive was obvious that he was attempting to prevent eyewitnesses to the
commission of his illegal acts from telling Davis’ superiors of his criminal activity.
With respect to the charge of intimidate of Parker, Davis basically uses the same claims asserted with respect to the testimony

of Mayo-James. In particular, Davis maintains that the conversation he had with Parker over the staffing used in East Liberty could
not sustain the elements of intimidation and that she did not report that intimidation and that Davis had no motive for attempting
to intimidate Parker and that Parker could not demonstrate any adverse job action directed against her by Davis. Once again, a
cursory review of the record reveals that all of these contentions are in error. Parker observed Davis open packages numerous
times and when Davis became aware that the Postal Inspectors were coming to review his activities, he obtained Parker’s cell
phone number, called her and told her that she should not tell anybody about what he had been doing because he was ruthless and
“you don’t know what I’m capable of doing”. After this telephone call, she was sent to the East Liberty Office where effectively she
was managing herself because she had no other employees. Again, Parker knew that Davis’ activities were illegal as did Davis since
he acknowledged that by the signing of his original employment documents as evidenced by Commonwealth Exhibit 1.
Davis final claim of error concerns his conviction for coercion with respect to his conviction regarding Francis. The basis for

his claim that the evidence was insufficient to support the verdict and the verdict was against the weight of the evidence is based
upon the same claims that he has asserted with respect to Parker and Mayo-James. Again, the record clearly reveals that there
was a motive for Davis to act toward Francis the way he did in that Francis had seen him open packages numerous times and
Francis knew that the only mail that he would be entitled to open without a search warrant was that mail that was addressed to
him. On December 14, 2014, Davis opened a package that contained bags of coffee, which in turn contained drugs. Francis was
instructed to call the Postal Inspector to tell them what they had found and when he was asked how the package had become open,
Francis did not want to be embroiled in a further dispute with Davis and told the postal officers to ask the Postal Inspector. In this
telephone conversation Francis’ relationship with Davis went downhill to the point that he sought a transfer and when Davis
became aware of that fact, told Francis that he was unhappy with him and told him that his postal career will go downhill and Davis
will make sure of that fact.
As with all of the claims of error asserted by Davis, none of them had any merit and the verdicts entered against him were

properly entered.
BY THE COURT:
/s/Cashman, J.

Dated: March 27, 2019
1 18 Pa.C.S.A. 4952(a)(1):

(an) Offense defined. --A person commits an offense if, with the intent to or with the knowledge that his conduct will obstruct,
impede, impair, prevent or interfere with the administration of criminal justice, he intimidates or attempts to intimidate any
witness or victim to: 

(1) Refrain from informing or reporting to any law enforcement officer, prosecuting official or judge concerning any information,
document or thing relating to the commission of a crime.
2 18 Pa.C.S.A. 2906(a)(1):

(a) Offense defined.--A person is guilty of criminal coercion, if, with intent unlawfully to restrict freedom of action of another to
the detriment of the other, he threatens to: 

(1) commit any criminal offense;
3 18 Pa.C.S.A. 5301(1)

A person acting or purporting to act in an official capacity or taking advantage of such actual or purported capacity commits a
misdemeanor of the second degree if, knowing that his conduct is illegal, he: 

(1) subjects another to arrest, detention, search, seizure, mistreatment, dispossession, assessment, lien or other infringement of
personal or property rights; or
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OPINION
The appellant, Michael McCary, (hereinafter referred to as “McCary”), has filed the instant appeal as a result of the denial of

his petition for post-conviction relief following a hearing. McCary was directed to file a concise statement of matters complained
of on appeal and in filing that statement, McCary has raised two claims of error, both of which predicated on the same set of facts.
McCary has maintained that his trial counsel was ineffective for failing to investigate his psychiatric history, to procure copies of
his medical records, to obtain an opinion from an expert in the field as to his competency, and, to request a competency hearing.
The second claim of error is predicated on the same set of facts, however, the incompetence that is alleged is that his trial counsel
failed to present a diminished capacity defense.
The facts in McCary’s case have been fully set forth in this Court’s original Opinion involving his direct appeal and are incor-

porated herein by reference thereto since they are not required for disposition of his claims of error. On April 14, 2008, McCary
was charged with one count of criminal homicide in connection with the 2005 death of the victim, Kenneth Wailer. On April 14,
2008, Owen Seman, Esquire, entered his appearance on behalf of McCary. On January 15, 2009, a non-jury trial commenced after
this Court had engaged in a colloquy with McCary as to the voluntariness of his waiver of a jury trial and his desire to proceed with
a non-jury trial. On January 21, 2009, this Court found McCary guilty of first-degree murder and ordered a presentence report in
aid of sentencing. On April 20, 2009, McCary was sentenced to the mandatory sentence of life without the possibility of parole as
a result of his conviction of first-degree murder.
McCary filed a timely appeal to the Superior Court on May 14, 2009, and on September 16, 2010, the Superior Court remanded

McCary’s case for the purpose of conducting a Grazer hearing and the possible appointment of new counsel. A Grazier hearing was
held on December 16, 2010, and this court appointed the Office of the Public Defender to represent McCary on appeal. On April
4, 2011, this Court filed its Opinion with respect to the claims asserted by McCary and the Superior Court affirmed the judgment
of sentence on November 21, 2011. McCary filed a petition for allowance of appeal with the Supreme Court which was denied on
May 14, 2012. On July 24, 2012, McCary filed a pro se petition for post-conviction relief. On March 1, 2013, this Court appointed
McCary’s current appellate counsel to represent him in connection with his petition for post-conviction relief and an amended
petition was filed on McCary’s behalf on November 9, 2015.
The Post-Conviction Relief Act set forth in 42 Pa.C.S.A. §9541, et seq. is intended to provide the sole means of obtaining

collateral review and relief superseding and encompassing all other common law rights and remedies, including the writ of
habeas corpus. Commonwealth v. Lantzy, 558 Pa. 214, 736 A.2d 564 (1999). While the Post-Conviction Relief Act was enacted
to provided collateral relief to those who are innocent of a crime of which they have been convicted and are serving an unlawful
sentence, there is no constitutional right to such relief. Pennsylvania v. Finley, 481 U.S. 551, 107 S.Ct. 1990 (1987).
Accordingly, the filing of a petition for post-conviction relief is subject to strict jurisdictional rules. Any petition for post-
conviction relief, whether it is the first or second and subsequent petition must be filed within one year of the date that the
judgment of sentence becomes final. 42 Pa.C.S.A. §9545(b)(1). The judgment of sentence becomes final at the conclusion of direct
review, including discretionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the
expiration of time for seeking such review. 42 Pa.C.S.A. §9545(b)(3).
In reviewing the time requirements of the Post-Conviction Relief Act, it is readily apparent that McCary’s petition is timely

filed. McCary was sentenced to life without the possibility of parole on April 20, 2009, and his judgment of sentence was affirmed
by the Superior Court on November 21, 2011. His petition for allowance of appeal to the Supreme Court was denied on Mary 14,
2012, and McCary did not seek to file a petition for writ of certiori with the United States Supreme Court. Accordingly, McCary’s
judgment of sentence became final on August 12, 2012, when the time period for filing a petition for writ of certiori to the United
States Supreme Court had expired. Therefore, for McCary’s petition for post-conviction relief to be timely filed, it had to be filed
before August 12, 2013, and he filed his pro se petition on July 24, 2012, thereby making it timely filed.

Though he satisfied the timeliness requirements of the Post-Conviction Relief Act, McCary was required to plead and to prove
by preponderance of the evidence that his claim was eligible for review in light of the fact that only a limited number of claims are
eligible for review under the Act. In order to be eligible for review, a petitioner must plead and prove by a preponderance of the
evidence one of the following claims:

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of guilt
or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appealable
issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

42 Pa.C.S.A. §9543.

McCary has raised two claims of the ineffectiveness of his counsel which pursuant to the decision in the Commonwealth v.
Grant, 572 Pa. 48, 813 A.2d 726 (2002)), are required to be raised in a petition for post-conviction relief and not in a direct appeal.
Both of McCary’s claims are predicated upon his belief that his counsel was ineffective in not fully investigating McCary’s
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psychiatric background so as to request a competency hearing prior to trial and in failing to raise the claim that he had a
diminished capacity.

In Commonwealth v. Spotz, 84 A.3d 294, 311-312 (Pa. Super. 2014), the Pennsylvania Supreme Court set forth the standards to
be employed when reviewing a claim that an appellant had received the ineffectiveness of counsel in the handling of his case.

As relevant here, a PCRA petitioner will be granted relief only when he proves, by a preponderance of the evidence,
that his conviction or sentence resulted from the “[i]neffective assistance of counsel which, in the circumstances of the
particular case, so undermined the truth-determining process that no reliable adjudication of guilt or innocence could
have taken place.” 42 Pa.C.S. § 9543(a)(2)(ii). “Counsel is presumed effective, and to rebut that presumption, the PCRA
petitioner must demonstrate that counsel’s performance was deficient and that such deficiency prejudiced him.”
Colavita, 606 Pa. at 21, 993 A.2d at 886 (citing Strickland, supra). In Pennsylvania, we have refined the Strickland
performance and prejudice test into a three-part inquiry. See Pierce, supra. Thus, to prove counsel ineffective, the
petitioner must show that: (1) his underlying claim is of arguable merit; (2) counsel had no reasonable basis for his action
or inaction; and (3) the petitioner suffered actual prejudice as a result. Commonwealth v. Ali, 608 Pa. 71, 86, 10 A.3d 282,
291 (2010). “If a petitioner fails to prove any of these prongs, his claim fails.” Commonwealth v. Simpson, ––– Pa. ––––, 66
A.3d 253, 260 (2013) (citation omitted). Generally, counsel’s assistance is deemed constitutionally effective if he chose a
particular course of conduct that had some reasonable basis designed to effectuate his client’s interests. See Ali, supra.
Where matters of strategy and tactics are concerned, “[a] finding that a chosen strategy lacked a reasonable basis is not
warranted unless it can be concluded that an alternative not chosen offered a potential for success substantially greater
than the course actually pursued.” Colavita, 606 Pa. at 21, 993 A.2d at 887 (quotation and quotation marks omitted).
To demonstrate prejudice, the petitioner must show that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedings would have been different.” Commonwealth v. King, 618 Pa. 405, 57
A.3d 607, 613 (2012) (quotation, quotation marks, and citation omitted). “ ‘[A] reasonable probability is a probability that
is sufficient to undermine confidence in the outcome of the proceeding.’ ” Ali, 608 Pa. at 86–87, 10 A.3d at 291 (quoting
Commonwealth v. Collins, 598 Pa. 397, 957 A.2d 237, 244 (2008) (citing Strickland, 466 U.S. at 694, 104 S.Ct. 2052)).

In his initial claim, McCary states that he would have never been found guilty of first-degree murder had his counsel requested
a competency hearing since it would have been determined that he was incompetent and, accordingly, he could not have been
brought to trial. While there is no dispute between the parties as to the fact that McCary has a long history of psychiatric issues,
the question of competency for trial was not presented by his counsel because his counsel believed that McCary was competent
and was cooperative with him in the preparation of his case and the potential defenses that might be available to him. McCary’s
counsel, Owen Seman, testified that he reviewed the charge of criminal homicide with McCary and explained the various degrees
of the charge of criminal homicide and their respective penalties. Seman testified that McCary understood the explanation as
to the gradation of the charge of criminal homicide and was insistent that he proceed to trial because he did not commit the
homicide. McCary believed that he was misidentified and that he would be vindicated in a trial. McCary repeatedly told Seman
that he did not commit this homicide. When Seman became aware of the fact that McCary had been committed by his sister to
Western Psychiatric Institute and Clinic (hereinafter “WPIC”), he requested those records to have an opportunity to review them
in light of the plan that he and McCary had agreed upon. In reviewing those records, he noted McCary was admitted because he
had become aggressive toward his relatives and threatened to harm himself. Although McCary left WPIC against medical advice,
there was no notation in the records that he was incompetent. As noted by Dr. Wright, had the examining physicians believed that
McCary was incompetent to make this decision, they could have involuntarily committed him.

In Commonwealth v. Blakeney, 108 A.3d 739, 752 (Pa. Super. 2014), the Pennsylvania Supreme Court set forth the standard that
it used to make a determination as to whether or not an individual is incompetent:

A defendant is presumed to be competent to stand trial, and the burden is on the defendant to prove by a preponderance
of the evidence that he is incompetent to do so. Brown, 872 A.2d at 1156. This Court has recognized that the competency
standard for waiving the right to counsel is the same as, and not higher than, the competency standard for standing trial.
Spotz, 18 A.3d at 266. If a court finds a defendant incompetent to waive the right to counsel, then the court must also
conclude that the defendant is incompetent to stand trial. Id. Competency to stand trial is measured by the relationship
between counsel and client: To be deemed competent, the defendant needs to have the ability to consult with counsel with
a reasonable degree of understanding, in order to participate in his defense, and he must be able to understand the nature
or object of the proceedings against him. See Commonwealth v. Flor, 606 Pa. 384, 998 A.2d 606, 617–18 (2010). The focus
is properly on the defendant’s mental capacity, i.e., whether he has the ability to understand the proceedings. Spotz, 18
A.3d at 266.

Seman’s testimony was that McCary had the ability to consult with him with a reasonable degree of understanding of the charges
filed against him and he participated in formulating his defense and he understood the nature and object of these particular
proceedings. As Seman testified, he fully explained to McCary the charge of criminal homicide and the various possible results
and their penalties. Seman also testified that he suggested to McCary that the charge of voluntary manslaughter might be appro-
priate if he would acknowledge that he was responsible for the death of the victim, however, McCary was adamant about the fact
that he did not commit this homicide. In light of McCary’s position that he was not the murderer, Seman was left with the defense
upon which they both agreed, that being, that McCary was being misidentified as that individual.
Further acknowledging McCary’s understanding of the proceedings was his testimony at the time of the Grazier hearing.

McCary advised this Court that he wanted new counsel because he did not know enough about the law to adequately represent
himself and that he wanted a court-appointed lawyer. He believed that Mr. Seman was “a hell of a lawyer and a hell of a guy”,
however, he was busy and he wanted someone else to handle his appeal. He was cognizant of the fact that if his issues were not
set forth in the concise statement of matters complained of on appeal that they would be waived. Seman further testified that in
hindsight he reviewed the fact that McCary had some psychiatric issues and it might have been helpful in formulating a defense
to the charge of criminal homicide, however, it would have been of no benefit to him in light of McCary’s insistence that he did not
commit this homicide. Based upon all of the information that he knew at that time and McCary’s insistence that he was not the
murderer, he followed the course of action that both he and McCary had agreed upon.
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At the time of the hearing on McCary’s petition for post-conviction relief, both Alice Applegate, Ph.D. and Bruce Wright, M.D.,
testified as to their views as to McCary’s competency at the time of his trial and at the time of his hearing on his petition for post-
conviction relief. In addition to having their testimony, this Court also had the benefit of Dr. Applegate’s fifty-five-page report and
Dr. Wright’s twenty-one-page report. Both Dr. Applegate and Dr. Wright were questioned as to whether or not McCary was
competent to engage in the hearing on the petition for post-conviction relief prior to any discussion taking place as to his
competency to proceed to trial in 2009. Dr. Applegate maintained that based upon her testing of McCary and her interaction
with him, that he was incompetent not only for the post-conviction proceeding but, also, for trial. Dr. Wright on the other hand,
maintained that McCary was competent and as observed by other professionals he was manipulative in how he handled certain
things, including as to whether or not he could proceed with his case. It was Dr. Applegate’s opinion that McCary was not compe-
tent to participate in his ongoing legal defense despite his positive working relationship with his current lawyer. Dr. Wright was of
the opinion that McCary has a history of manipulative behavior and demonstrated that manipulative behavior when he engaged
in a deliberate attempt to appear more impaired than he was. Dr. Wright reviewed Dr. Applegate’s report and her testing and
indicated that although he would agree with Dr. Applegate if that were the only records upon which he had to rely, the other
psychiatric records including his progress reports at SCI Rockford, told him that McCary was competent and understood the legal
process and was able to assist his counsel in preparing for trial.
When Dr. Wright was asked about whether or not McCary was competent to stand trial in 2009, he disagreed with Dr. Applegate

who maintained that he was not and Dr. Wright suggested that McCary’s manipulative behavior to him in submitting a third
personality disorder, whereas his responses to the questions that were asked by this Court in his waiver of a right to a jury trial
and his responses after he was found guilty indicate that he was fully aware of the nature of the proceeding in which he was
involved and that his inquiries were appropriate and insightful for his particular position.
In reviewing the voluminous testimony presented by both Dr. Applegate and Dr. Wright, and their reports, together with the

other medical records that were submitted, it was clear that McCary was fully aware of the nature of the proceeding in which he
was involved and could clearly and adequately communicate with his counsel and assist his counsel in the trial of his case. His
counsel advised him of the nature of the charge, advised him of the possible penalties with respect to each level of the charge
of criminal homicide, and formulated a defense with McCary based upon his vehement assertion that he did not commit his
homicide. A review of the record in this case clearly demonstrates that there was no need for a competency hearing to be held
prior to the time of McCary’s trial because he was fully able to understand the proceedings and assist his counsel in the handling
of those proceedings.
The second claim of ineffectiveness is predicated upon Seman’s failure to interpose diminished capacity testimony. The defen-

dant did not testify at the time of trial nor did he call any witnesses. In order for him to avail himself of the diminished capacity
defense, he had to acknowledge the fact that he was responsible for the death of his victim. In Commonwealth v. Hutchinson,
25 A.3d 277, 312 (Pa. 2011), the Pennsylvania Supreme Court acknowledged when the defense of diminished capacity would be
available to a defendant.

A defense of diminished capacity, whether grounded in mental defect or voluntary intoxication, is an extremely
limited defense available only to those defendants who admit criminal liability but contest the degree of culpability based
upon an inability to formulate the specific intent to kill. Commonwealth v. C. Williams, 602 Pa. 360, 980 A.2d 510, 527
(2009); commonwealth v. gibson, 597 PA. 402, 951 a.2d 1110, 1131 (2008); Commonwealth v. Spotz, 587 Pa. 1, 896 A.2d
1191, 1218 (2006) (“Absent an admission from [the defendant] that he had shot and killed [the victim], trial counsel could
not have presented a diminished capacity defense.”)18 If a defendant does not admit that he killed the victim, but rather
advances an innocence defense, then evidence on diminished capacity is inadmissible. Commonwealth v. Laird, 605 Pa.
137, 988 A.2d 618, 632 (2010).

The import of the defense of diminished capacity is that evidence of someone’s diminished capacity will entitle a fact-finder to
come to the conclusion that the individual lacked the specific intent to kill somebody thereby negating the imposition of a first-
degree murder verdict. When an individual maintains that he did not commit the crime, there is no ability to interpose the defense
of diminished capacity.
McCary’s defense was that he did not commit the homicide and, accordingly, evidence of diminished capacity was irrelevant

and inadmissible in this trial and his counsel could not have been ineffective for failing to introduce that inadmissible evidence.

BY THE COURT:
/s/Cashman, J.

Dated: April 17, 2019
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Commonwealth of Pennsylvania v. David Anderson
Criminal Appeal—Sufficiency—Accident Involving Death—Amendment on Day of Trial—Failure to Preserve Evidence—No Bad Faith

Defendant was not prejudiced by the court permitting the Commonwealth to amend the information to reflect the death of the
victim rather than serious bodily injury because the defendant was well aware of the victim’s death months before trial.

No. CC 201610177. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—May 7, 2019.

OPINION OF THE COURT
The defendant, David Anderson, appeals from the judgment of sentence imposed following his being adjudicated guilty by this

Court of one count of Accidents Involving Death or Personal Injury1, one count of Recklessly Endangering Another Person2, and
two counts of Accident Involving Damage to Unattended Vehicle or Property3. For the reasons that follow, the judgment of sentence
should be affirmed.

The charges alleged that on December 20, 2015, the defendant was driving his Chevy Silverado pickup truck on Federal Street
Extension in the City of Pittsburgh when he struck Gregory Simpson as he was crossing the street. The defendant’s vehicle also
hit Simpson’s parked vehicle which caused that vehicle to strike another vehicle belonging to a Christine Quaye. The defendant
did not remain on the scene but continued driving.

Michael Witherow testified that he heard the collision and saw a light blue pickup truck, with ladder racks and damage to
the right, front bumper and headlight, leaving the scene. He described the driver as a white male, between 50 and 56 who wore
glasses. When shown a photo array six months after the incident that included a photograph of the defendant, he identified
another individual as the driver. Mr. Witherow had a prior crimen falsi conviction.

The defendant gave a recorded statement on March 27, 2016, which was admitted as Commonwealth Exhibit 41. He told
the investigators that on December 20, 2015, he went to a bar after dinner where he drank “at least” three vodkas and orange
juice. He claims not to remember anything after he began drinking at the bar. When he awoke the next morning, he discovered
damage to the right front of his 2007 gray Chevrolet Silverado pick-up. He cut off the damaged bumper, disposed of it in the
trash and took the truck to Jeff ’s Automotive Repair. He did not submit the repair bill to his insurance, instead paying in cash
for the repair work.

The defendant was originally charged by a criminal complaint filed on August 3, 2016, with one count each of Accidents
Involving Death or Personal Injury4, Recklessly Endangering Another Person, Involuntary Manslaughter and Tampering/
Fabricating Physical Evidence and two counts of Accident Involving Damage to Unattended Vehicle or Property. Inexplicably, how-
ever, when the criminal information in this matter was filed, the count charging the offense of Accidents Involving Death or
Personal Injury only averred “ … Gregory Simpson was seriously injured … ” and failed to allege that he had died. The count also
cited to the incorrect grading subsection, 75 Pa. C.S.A. § 37742 (b) (2) and listed the charge as a felony 3.

Subsequently, on August 16, 2017, when the matter was scheduled for trial, the Commonwealth made an oral motion to amend
the criminal information to include the allegation that Gregory Simpson had died, which would have increased the grading to a
felony 2. The defendant objected. The Court continued the matter and stated that it would take the request for amendment under
advisement. Later that day, the Commonwealth filed a written Motion to Amend the Criminal Information. In that Motion, the
Commonwealth alleged that it had provided the defendant, in discovery, with a copy of the February 2, 20165 autopsy report on
the death of Gregory Simpson. The Commonwealth amendment proposed adding the words “and died” after the words “seriously
injured” in count 1 and changing the reference to the subsection charged from “(b)(2)” to “(b)(3)”, which had the effect of
increasing the grading of the offense to a felony 2. The defendant filed a response, objecting to the amendment, arguing that an
amendment was not permitted under Pa. R. Crim. P. 564.

The parties appeared on November 13, 2017. The Court heard argument on the proposed amendment and then granted the
Commonwealth Motion. The Court postponed the trial. Eventually, after several additional continuances, the matter proceeded to
a bench trial on May 22, 2018. At the conclusion of that trial, the defendant was adjudged guilty at all four counts. On August 29,
2018, he was sentenced to not less than three (3) nor more than six (6) years for the charge of Accidents Involving Death or
Personal Injury and to no further penalty on the remaining counts. The defendant filed a Post Sentence Motion which was denied.
The defendant filed the instant appeal and, in a timely filed Concise Statement of Errors Complained of on Appeal, identified the
following three claims he intends to raise before the Superior Court:

1. The Court erred in allowing the Commonwealth to Amend the criminal information on the day that trial was scheduled
changing the charge from “serious bodily injury” to “serious bodily injury and death,” thus changing the grading of the
charge and the specific subsection of 3742 that Mr. Anderson was charged under;

2. The Court erred in not dismissing the case for law enforcement’s failure to preserve evidence as law enforcement is
required to do under Youngblood, Coon, and their progeny; and

3. The Court erred in not granting Mr. Anderson’s Motion for Judgment of Acquittal/Arrest of Judgment/Lack of
Sufficiency of the Evidence where the Commonwealth stipulated that it could not meet its burden to prove what was
charged in the criminal information, as it was charged, based upon the language of the criminal information, and not the
broad language of the statute, at the time of trial.

The Court will address these claims seriatim.
On the date that the Court granted the Amendment, Pa. Rule of Criminal Procedure 564 provided:

The court may allow an information to be amended when there is a defect in form, the description of the offense(s), the
description of any person or any property, or the date charged, provided the information as amended does not charge
an additional or different offense. Upon amendment, the court may grant such postponement of trial or other relief as
is necessary in the interests of justice.

The rule was amended by Order dated December 21, 2016, to be effective December 21, 2017, to read as follows:

The court may allow an information to be amended, provided that the information as amended does not charge offenses
arising from a different set of events and that the amended charges are not so materially different from the original
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charge that the defendant would be unfairly prejudiced. Upon amendment, the court may grant such postponement of
trial or other relief as is necessary in the interests of justice.

The reason for the change in the rule was explained in the Comment: “The rule was amended in 2016 to more accurately reflect
the interpretation of this rule that has developed since it first was adopted in 1974.”

One of the cases cited in the comment explaining the change, Commonwealth v. Brown, 727 A.2d 541 (Pa. 1999), explained when
the rule6 permitting an amendment is violated:

Since the purpose of the information is to apprise the defendant of the charges against him so that he may have a
fair opportunity to prepare a defense, Commonwealth v. Holcomb, 508 Pa. 425, 455, 498 A.2d 833. 848 (1985), relief
is warranted for a violation of Rule 229 only when the variance between the original and the new charges prejudices
appellant by, for example, rendering defenses which might have been raised against the original charges ineffective
with respect to the substituted charges. See Commonwealth v. DeSumma, 522 Pa. 36, 40, 559 A.2d 521, 523 (1989)
(prejudice “obvious” where defense of justification, which could have been raised before the amendment, was no
longer a viable defense after the amendment). Contra Holcomb, supra, 508 Pa. at 455, 498 A.2d at 848(no prejudice
because prior defense strategy was still applicable to the charges contained in the amendment). Thus, we must first
determine whether the amendment in this matter violated Rule 229 by introducing an additional or different offense
against appellant. If so, we must then proceed to determine whether appellant suffered prejudice resulting from the
amendment in question.

727 A.2d at 543-544. In Brown the defendant was originally charged with rape and IDSI “by forcible compulsion”. Immediately
before trial commenced, the Commonwealth asked to amend the information to allege rape and/or IDSI of “an unconscious
person”. The request was granted, and the defendant convicted. The Supreme Court reversed, finding that the amendment
introduced a new offense in violation of the rule and that the defendant was prejudiced by the amendment. The defendant was
prejudiced because as originally charged, he could have presented a defense of consent. Moreover, if the victim was not conscious,
it would have been impossible for the Commonwealth to have proven the use of physical force, the threat of physical force or
psychological coercion. Brown, 727 A.2d at 544.

Another case cited in the comment, Commonwealth v. Beck, 78 A.3d 656 (Pa. Super. 2013), noted:

In Commonwealth v. Mentzer, 18 A.3d 1200 (Pa.Super.2011), we set forth our considerations in determining whether the
trial court erred in permitting the amendment of the information.

[W]hen presented with a question concerning the propriety of an amendment, we consider:

[w]hether the crimes specified in the original indictment or information involve the same basic elements and evolved
out of the same factual situation as the crimes specified in the amended indictment or information. If so, then the
defendant is deemed to have been placed on notice regarding his alleged criminal conduct. If, however, the amended
provision alleges a different set of events, or the elements or defenses to the amended crime are materially different
from the elements or defenses to the crime originally charged, such that the defendant would be prejudiced by the
change, then the amendment is not permitted.

[Commonwealth v. ] Sinclair, 897 A.2d [1218. 1221 (Pa.Super.2006) ] (quoting Commonwealth v. Davalos, 779 A.2d 1190,
1194 (Pa.Super.2001), appeal denied, 567 Pa. 756, 790 A.2d 1013 (2001) (citation omitted)). Additionally,

[i]n reviewing a grant to amend an information, the Court will look to whether the appellant was fully apprised of the
factual scenario which supports the charges against him. Where the crimes specified in the original information
involved the same basic elements and arose out of the same factual situation as the crime added by the amendment,
the appellant is deemed to have been placed on notice regarding his alleged criminal conduct and no prejudice to
defendant results.

Id. at 1222. Further, the factors which the trial court must consider in determining whether an amendment is prejudicial are:

(1) whether the amendment changes the factual scenario supporting the charges; (2) whether the amendment adds
new facts previously unknown to the defendant; (3) whether the entire factual scenario was developed during a
preliminary hearing; (4) whether the description of the charges changed with the amendment; (5) whether a change
in defense strategy was necessitated by the amendment; and (6) whether the timing of the Commonwealth’s request
for amendment allowed for ample notice and preparation.

Id. (citation omitted).

Mentzer, 18 A.3d at 1202-03.

78 A.3d at 660. Regardless of whether the amendment this Court permitted “technically” violated rule 564 as it existed in
November 2017, as defendant argues almost exclusively in his reply in opposition to the amendment, the record establishes that
the defendant suffered no prejudice.

The defendant claimed that he was prejudiced because the amendment exposed him to a greater sentence. That very same argu-
ment was explicitly rejected in Mentzner, Supra., when the Superior Court held that a trial court did not err in permitting the
Commonwealth to amend the information after a verdict of guilty had been rendered that increased the grading of a DUI from an
ungraded misdemeanor to a first-degree misdemeanor which, in turn, increased the possible penalty. 18 A.3d at 1203. Defendant
also argued that the amendment “changed the relevant factual scenario” because it suddenly required he defend a claim that he
caused the death of Mr. Simpson.

The amendment did not change the factual scenario of which the defendant was put on notice. He has known, from when he was
first charged by criminal complaint in August 2016, that Mr. Simpson died as a result of the injuries suffered in the accident. He
has, accordingly, known since then that he would have to defend against allegations that he was involved in an accident, that he
left the scene of that accident and that Gregory Simpson suffered serious bodily injuries and/or died as a result of the accident.
The Superior Court in Commonwealth v. Sinclair, 897 A.2d 1218 (Pa. Super.2006), stated:
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[T]he purpose of Rule 564 is to ensure that a defendant is fully apprised of the charges, and to avoid prejudice by
prohibiting the last minute addition of alleged criminal acts of which the defendant is uninformed.

At 1221. The amendment added no additional alleged criminal acts. The alleged criminal act, leaving the scene of an accident when
the defendant knew or should have known that someone suffered serious bodily injury or died, is the same regardless of whether
the accident resulted in death or serious bodily injury. The only change in the information was to put the defendant on notice of
the enhanced penalty he faced because of the death of Mr. Simpson.

Nor did the amendment require that he suddenly had to defend on the basis of causation. Causation is not an element of the
offense. Whether or not he caused the accident and whether or not he caused the death or injury was not something that had to be
decided to reach a verdict. In Commonwealth v. Wisniewki, the Supreme Court wrote; “It is also worth noting that the obligation
to stop is not triggered by causation; determining who caused the accident or the death is not part of the statute and is hence irrel-
evant. It is involvement alone that triggers the obligation to stop …” 29 A.3d 1150, 1153 (Pa. 2011). Regardless of whether the defen-
dant caused the accident or caused the injury or death, he had an obligation to stop and render aid or assistance.

This amendment did nothing more than change the subsection cited for the grading of the offense back to what was reflected
in the original criminal complaint. The defendant could not possibly claim that he believed that he was only defending on a charge
based on the defendant only suffering injury when he knew that this victim had died. That death was alleged in the original
criminal complaint, both in the count charging a violation of section 4732 and in the charge of involuntary manslaughter. Moreover,
the Commonwealth’s request to amend the information alleged that the death occurred several weeks after the accident.
Accordingly, he knew 21 months prior to trial that Mr. Simpson died and he knew nine months prior to trial that the Commonwealth
was seeking a conviction on the higher graded offense. He had more than enough time to make any adjustments to his defense that
was required.

Next, the defendant contends the Court erred in not dismissing the case for the reason asserted in the Motion to Dismiss filed
by his prior counsel on March 12, 2018. In that Motion, the defendant contended that a shirt worn by the victim was reported to
have “distinct tire marks” on it which may have revealed the pattern of the tires that caused the marks which could, in turn, have
exculpated the defendant if that pattern did not match the tires on his vehicle.

There was no evidence presented that suggested that any other vehicle was involved in the accident. Moreover, even if an exam-
ination of the shirt revealed that it did have discernible tire tracks and those tracks did not match the tires on the defendants’ truck,
such evidence could not have changed the outcome of the trial. To be guilty of leaving the scene of an accident involving death or
serious bodily injury, the evidence need only establish the defendant was involved in an accident, knew or should have known that
someone suffered injury or death from the accident and left the scene. It need not be proven that the defendant caused either the
accident itself or the injury or death. Wisniewski, Supra. Moreover, “involvement” in an accident does not require that the vehicle
actually strike or come into contact with another vehicle or person. Commonwealth v. Lowry, 55 A.3d 743, 750-751 (Pa. Super 2012)
(“In summary, we reject Appellant’s assertion that to be “involved in an accident” for purposes of Section 3742, one must strike
someone or something. To the contrary, because the evidence overwhelmingly establishes that Appellant was implicated or
connected with the accident here, his challenge to the sufficiency of the evidence to support his conviction under Section 3742 is
without merit.)

The evidence in this case “overwhelmingly” established that the defendant was “implicated or connected with the accident”.
It also established, without dispute, that he did not stop and render assistance or aid but, rather, left the scene. Accordingly, any
evidence that might have established that another vehicle may have struck Mr. Simpson, could not have altered the outcome of
the trial as it would not have changed those facts.

In addition, the record establishes that the Commonwealth did not destroy or fail to preserve this evidence. At trial, Investigator
Ron Wolf testified that he arrived at the hospital approximately six hours after the initial collision. He asked the hospital staff
where the victim’s clothing was and was advised that it had been discarded by the staff prior to his arrival and therefore not avail-
able to be viewed, documented, photographed or collected for purpose of analyzing. (See trial transcript at 139-141.) These facts
do not establish that the Commonwealth acted in bad faith in failing to preserve the shirt. A showing of bad faith is required before
the Commonwealth can be sanctioned with a dismissal of the charges due to missing evidence. (See Commonwealth v. Snyder, 963
A.2d 396 (Pa. 2009) and Commonwealth v. Kuhn, 26 A.3d 1159, 1162 (F.N. 2).

Finally, the defendant’s assertion that the Court erred in denying his Motion for Judgment of Acquittal is also without merit.
The defendant contends that because the criminal information alleges that the defendant drove a vehicle which was “ … was
involved in an accident in which Gregory Simpson was seriously injured and died ... ” (emphasis added), the Commonwealth was
required to prove that Simpson died during the accident. He claims that by not using the precise statutory language, “ … the driver
of any vehicle involved in an accident resulting in injury or death”, the Commonwealth could not satisfy its burden by proving that
the death occurred at some later date or time, but, rather, had to prove that the death occurred at the same time as the accident.
The Court is satisfied that the variance between the statutory language and how the charge was framed in the information is a
distinction without a difference.

In Commonwealth v. Jones, 912 A.2d 268 (Pa. Super. 2006), the Supreme Court addressed a claim that a variance between
what was set forth specifically in the indictment and the proof presented at trial violated a defendant’s right to due process
under the 14th Amendment of the United Stated Constitution and Article 1, Section 4 of the Pennsylvania Constitution. The
Court wrote:

Indictments must be read in a common-sense manner and are not to be construed in an overly technical sense.
Commonwealth v. Pope, 455 Pa. 384, 317 A.2d 887, 890 (1974). At an earlier stage of legal development, indictments were
strictly and technically construed, and the slightest imprecision in wording was considered incurable error. Today,
however, such arguments are unpersuasive. Id. (Internal citations omitted.) This Court had upheld criminal indict-
ments possessing a flaw and found them to be constitutional and put the defendant on sufficient notice of a charge against
him or her. See e.g. Commonwealth v. Kelly, 487 Pa. 174, 409 A.2d 21 (1979), (upholding indictment that charged defen-
dant with possession of heroin when the controlled substance, in fact, was methamphetamine because the defendant was
well advised of the nature of the offense charged.)

Commonwealth v. Jones at 298. The variance in the Jones case was based on the fact that the defendant was charged in the
criminal information with intentionally killing the named victims, but the Commonwealth proceeded on the theory of transferred
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intent. The defendant argued that because the theory of transferred intent was not set forth in the indictment, his right to due
process was violated. The Supreme Court rejected that argument, holding:

It is well settled that a purported variance will not be deemed fatal unless it could mislead the defendant at trial, involves
an element of surprise prejudicial to the defendant’s efforts to prepare his defense, precludes the defendant from
anticipating the prosecution’s proof, or impairs a substantial right.

Jones at 289.

The defendant cannot honestly contend that he believed that the Commonwealth was alleging, and would be required to prove,
that the victim died at the scene of the accident rather than on a later date as a result of the accident. He knew that Mr. Simpson
died sometime after the accident. That was alleged in the criminal complaint and was set forth in the autopsy report he received
in discovery. The Commonwealth’s Motion to Amend the Criminal Information alleged, in paragraph 1, that Mr. Simpson “ … died
from his injuries approximately six weeks later, on February 2, 2016.” The defendant’s reply to that Motion acknowledged that he
knew these facts.

In fact, he claimed to be prejudiced by the amendment because he would have to address the “ … facts of Mr. Simpson’s medical
condition at AGH and the cause of death … ” (See ¶ 39, p. 12). The distinction between the words in the information, which alleged
that the victim died “in the accident” and the words from the statute which required proof that the victim died “as a result of the
accident”, do not present the type of variance that would implicate the defendant’s constitutional right to due process. The defen-
dant clearly understood that the charge he was defending required proof that the accident that he was involved in resulted in serious
injury and/or death. When properly read, in a common-sense manner, the information put the defendant on notice he would be
defending the charge that he left the scene of an accident which involved a person suffering serious bodily injury or death.

For these reasons, the defendant’s judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, P.J.E.

Dated: May 7, 2019

1 75 Pa. C.S.A. § 3742(a)
2 18 Pa. C.S.A. § 2705
3 75 Pa. C.S.A. § 3745
4 The defendant acknowledged in his response to the Commonwealth’s Motion seeking to amend the information that the criminal
complaint cited to the grading subsection of the statute that alleged a death, 18 Pa. C.S.A. § 3742 ((b) (3) and alleged that the
victim had died, but incorrectly graded the offense a felony of the third degree, which is the grading when the victim suffers
serious bodily injury. See Opposition to Commonwealth’s Motion to Amend Criminal Information, at ¶ 4.
5 In its Motion, the Commonwealth incorrectly averred that the autopsy report was dated February 2, 2017. It was not. As the
evidence established, the report was dated February 2, 2016.
6 When Brown was decided, the controlling rule was numbered 229. It is identical to the version of Rule 564 in effect on November
13, 2017 when this Court permitted the Commonwealth to amend the information.

Commonwealth of Pennsylvania v. Kristopher Heggins
Criminal Appeal—Sentencing (Discretionary Aspects)—Homicide—Former Juvenile Lifer—Lack of Mitigation Specialist—
Failure to Consider the Sentencing Factors in 18 Pa.C.S. 1102.1

Court found that a mitigation specialist was not required in re-sentencing hearing for former juvenile lifer
when the Commonwealth does not seek a sentence of life without parole.

No. CC 200007504, 200007508. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—May 8, 2019.

MEMORANDUM OPINION
At CC 200007508. the defendant, Kristopher Heggins, was convicted, following a jury trial, of Second-Degree Murder1 for the

1997 shooting death of Salvatore Brunsvold. At CC No. 200007504, he was found guilty of Robbery2 and Criminal Conspiracy3.
He was originally sentenced by The Honorable Donna Jo McDaniel to the mandatory term of life imprisonment without the
possibility of parole (LWOP) for second degree murder and given no further penalty on the remaining charges.

Following the decisions of the United States Supreme Court in Miller v. Alabama, 567 U.S. 460 (2012) and Montgomery v.
Louisiana, 136 S. Ct. 718 (2016), the defendant filed a Post-Conviction Relief Act Petition seeking to have his life sentence vacated
and a new sentence imposed. On August 10, 2016, Judge McDaniel vacated the original sentence and resentenced him to not less
than thirty (30) years nor more than life imprisonment on the homicide count and no further penalty was imposed on the remain-
ing counts. The defendant filed an appeal from that sentence.

In his appeal, the defendant challenged the constitutionality of the sentence imposed and claimed that the sentencing court
abused its discretion in imposing sentence. See, Commonwealth v. Heggins, 2019 WL 89819 (Pa. Super. 2019). The Superior Court
declined to address the constitutional challenge, holding that the second argument was dispositive and required a remand for
resentencing. The second argument included two claims: that the sentencing Court failed to consider all thirteen sentencing
factors delineated in Commonwealth v. Knox, 50 A.3d 732 (Pa. Super 2012) and that the Court “fundamentally misapprehended the
nature of the underlying offense.” The first claim was rejected with the Superior Court holding: “Pursuant to Batts II, Knox no
longer applies when, as here, the trial court declines to sentence a juvenile homicide defender to LWOP. Instead of applying Knox
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in this circumstance, the trial court need only apply ‘traditional sentencing considerations and seek guidance from section 1103.1
(a).’” Id. at p. 5. The Superior Court did, however, hold that the sentencing court misconstrued the nature of the offense based on
that court’s comment that the defendant was the person who actually shot the victim when the Commonwealth did not proceed
under that theory at trial and the evidence did not support that conclusion.4

The Superior Court vacated the sentence and remanded for a new sentencing proceeding during which the sentencing court
should apply the traditional sentencing factors and seek guidance from the factors set forth in section 1102.1 (d). In particular, the
sentencing court was directed to take into account that the defendant was not the actual shooter, factor the defendant’s mental
capacity or lack of maturity into its sentencing determination and assess whether peer pressure during the defendant’s childhood
and adolescence should affect his sentence.5

Subsequently, counsel for the defendant filed a Motion for the Appointment of a Mitigation Specialist, asking this Court to
authorize funds to pay a mitigation specialist, contending that the expert is necessary to present evidence as to the Miller,
Montgomery and Batts II factors because this Court is “required” to consider those factors when resentencing a juvenile previ-
ously sentenced to LWOP. The Commonwealth has filed a response opposing the appointment of the expert, contending that
because the defendant is not facing a possible sentence of LWOP, the section 1021.1 (d) sentencing factors need not be considered
and, therefore, an expert is not necessary.

The Commonwealth cites in support of its position the April 26, 2019, decision by the Pennsylvania Supreme Court in
Commonwealth v. Machiote, __ A.3d __ (Pa. 2019), 2019 WL 1870259. The Commonwealth contends that this holding supersedes
the directive of the Superior Court in this case that at the resentencing, this Court must consider and apply the section 1102.1 (d)
factors. Upon review of Machiote, this Court agrees.

In Machiote, the Supreme Court held that “… when a juvenile is exposed to a potential sentence LWOP the trial court must
consider the Miller factors, on the record, prior to imposing sentence.”6 at 6. The requirement to consider the Miller factors applies,
wrote the Supreme Court, regardless of whether a LWOP sentence was ultimately imposed. The defendant in Miller was sentenced
to not less than 30 years nor more than life. Because, however, a LWOP sentence was statutorily possible and the Commonwealth
was seeking such a sentence, the Supreme Court held that consideration of the Miller factors was required.

The Commonwealth did not seek a sentence of LWOP when this defendant was resentenced in 2016. The Commonwealth has
affirmed in its reply that it will not seek such a sentence before this Court. Moreover, this Court’s ability to impose a sentence
greater than what was imposed in 2016 is greatly proscribed by due process considerations. If a court imposes a sentence upon
remand that is greater than the one originally imposed, a presumption arises that the harsher sentence was the result of judicial
vindictiveness. North Carolina v. Pearce. 395 U.S. 711 (1969); Texas v. McCullough, 475 U.S. 134 (1986); Commonwealth v.
Hermankevich, 286 A.2d 644, 646 (Pa. Super. 1971). This presumption can be overcome through an affirmative statement on the
record, citing to “ … identifiable conduct on the part of the defendant occurring after the time of the original sentencing proceed-
ing.” Commonwealth v. Taylor, 357 A.2d 562, 565 (Pa. Super 1976); Commonwealth v. Ali, 197 A.3d 742, 762 (Pa. Super. 2018). The
Commonwealth, however, does not intend to seek a sentence of LWOP. Based on those representations, this Court would not
consider any evidence or argument presented by the Commonwealth seeking a greater sentence than that which was imposed by
Judge McDaniel.

Accordingly, as the defendant is not exposed to the possibility of a sentence of LWOP, the Court is not required to consider the
factors set forth at section 1102.1 (d) and certainly need not discuss those factors on the record at sentencing. The Court will apply
to this sentence the traditional sentencing considerations that the sentencing code requires. 42 Pa. C.S.A. § 9712 provides these
considerations:

(b) General standards.--In selecting from the alternatives set forth in subsection (a), the court shall follow the gen-
eral principle that the sentence imposed should call for confinement that is consistent with the protection of the public,
the gravity of the offense as it relates to the impact on the life of the victim and on the community, and the rehabilitative
needs of the defendant. The court shall also consider any guidelines for sentencing and resentencing adopted by the
Pennsylvania Commission on Sentencing and taking effect under section 2155 (relating to publication of guidelines for
sentencing, resentencing and parole and recommitment ranges following revocation). In every case in which the court
imposes a sentence for a felony or misdemeanor, modifies a sentence, resentences an offender following revocation of
probation, county intermediate punishment or State intermediate punishment or resentences following remand, the court
shall make as a part of the record, and disclose in open court at the time of sentencing, a statement of the reason or
reasons for the sentence imposed. In every case where the court imposes a sentence or resentence outside the guidelines
adopted by the Pennsylvania Commission on Sentencing under sections 2154 (relating to adoption of guidelines for
sentencing), 2154.1 (relating to adoption of guidelines for county intermediate punishment), 2154.2 (relating to adoption
of guidelines for State intermediate punishment), 2154.3 (relating to adoption of guidelines for fines), 2154.4 (relating to
adoption of guidelines for resentencing) and 2154.5 (relating to adoption of guidelines for parole) and made effective
under section 2155, the court shall provide a contemporaneous written statement of the reason or reasons for the devia-
tion from the guidelines to the commission, as established under section 2153(a)(14) (relating to powers and duties).
Failure to comply shall be grounds for vacating the sentence or resentence and resentencing the defendant.

The Court will, certainly, take into account the correct circumstances of the defendant’s involvement, as the Superior Court directed
as that would be part of the requirement that this court consider the “gravity” of the offense. Moreover, though Machiote
eliminates the requirement that this Court use, as guidance, section 1102.1 (d), the Court will certainly consider, in the context
of considering the “gravity of the offense” and the “rehabilitative needs of the defendant”, his mental capacity and maturity
at the time he committed the offense.

Having concluded that this Court need not specifically consider the factors set forth in section 1102.1 (d), the Court also does
not see the need for the appointment of a “mitigation specialist” to assist the defense at sentencing. In Batts II, our Supreme Court
rejected the claim that expert testimony was necessary when a Court was determining whether a LWOP sentence could be imposed
on a juvenile offender on that basis that the juvenile was “permanently incorrigible”, holding, “We decline, however, to go so far
as to hold that expert testimony is constitutionally required to rebut the presumption against the imposition of a sentence of life
without the possibility of parole.” Supra., at 477. If expert testimony is not required when a Court is mandated to consider the
section 1102.1 (d) factors, and specifically address them at sentencing, it is certainly not warranted when, as in this case, the Court
is not required to specifically consider them, let alone comment upon them at sentencing.
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For these reasons, the defendant’s request for the appointment of a mitigation specialist will be DENIED.

BY THE COURT:
/s/Manning, P.J.E.

Dated: May 8, 2019

1 18 Pa. C.S.A. § 2502 (b).
2 18 Pa. C.S.A. § 3701.
3 18 Pa. C.S.A. § 901.
4 The Superior Court also found that the sentencing Court failed to give proper consideration to the defendant’s mental capacity or
immaturity at the time of the crime and did not give proper consideration to treatment records from the defendants’ incarceration
that indicated that his criminal conduct was partly the result to peer pressure during his childhood and adolescence.
5 After the matter was remanded, it was reassigned to this Court due to Judge McDaniel’s retirement.
6 The defendant in Machiote, like the defendant here, had been convicted of second-degree murder.

Commonwealth of Pennsylvania v. Delbert Williams
Criminal Appeal—Homicide—Juvenile—Resentencing—70 Years to Life—de facto Life Sentence—Consecutive Sentences

Multiple sentencing issues related to former juvenile who, upon resentencing, received an aggregate sentence of 70 years to life
in prison.

No. CC 200410774, 200412748, 200501388 & 200415771. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal
Division. Manning, P.J.E.—April 25, 2019.

OPINION OF THE COURT
The defendant, Delbert Ray Williams, was charged at CC No. 200410774 with one count of criminal homicide. At CC No.

200412748, he was charged with one count of robbery (18 Pa. C.S.A. 3701(A)(1)(i)) and one count of criminal conspiracy (18 Pa.
C.S.A. § 903). At CC No. 200501388, he was charged with two counts of robbery (18 Pa. C.S.A. § 3701(A)(1)(i)) and one count of
criminal conspiracy (18 Pa. C.S.A. § 903). He was also charged at CC No. 200415771 with one count of robbery of a motor vehicle
(18 Pa. C.S.A. 3702(A)); one count of robbery (18 Pa. C.S.A. 3701(A)(1)(i)); one count of terroristic threats (18 Pa. C.S.A. 2706);
and one count of criminal conspiracy (18 Pa. C.S.A. § 903). The defendant waived his right to a jury trial and proceeded non-jury
before this Court. At the conclusion of the trial on May 4, 2006, the Court adjudged the defendant guilty of first-degree murder,
four counts of robbery, one count of robbery of a motor vehicle and two counts of criminal conspiracy. He was adjudged not guilty
of terroristic threats.

On September 5, 2006, the defendant was sentenced to life imprisonment on the charge of first-degree murder. At CC No.
200412748 he was sentenced to not less than five (5) nor more than ten (10) years at the robbery count and to not less than five (5)
nor more than ten (10) years at the criminal conspiracy count. These sentences were to run consecutive to one another and
consecutive to the life sentence. At CC No. 200415771, he was sentenced to not less than five (5) nor more than ten (10) years
at the robbery of a motor vehicle count; not less than five (5) nor more than ten (10) years at the robbery count; and to not less
than five (5) nor more than ten (10) years at the criminal conspiracy count. The sentences on the robbery counts were directed
to run consecutive to one another and consecutive to the sentence imposed at CC No. 200412748. The sentence for criminal
conspiracy was concurrent to those sentences. Finally, at CC No. 200501388, the defendant was sentenced to not less than five (5)
nor more than ten (10) years at the first robbery count; not less than five (5) nor more than ten (10) years on the other robbery
count as well as on the criminal conspiracy count. These sentences were ordered to run consecutive to the sentences imposed on
all other cases, but concurrent to one another. The aggregate sentence imposed on defendant was life imprisonment followed by
not less than twenty-five (25) nor more than fifty (50) years.

The defendant, a juvenile at the time of the offense, filed a Post Conviction Relief Act Petition on February 29, 2016 seeking
relief from the mandatory life sentence pursuant to Miller v. Alabama, 567 U.S. 460 (2012), and Montgomery v. Louisiana, 136 S.Ct.
718 (2016). The Court granted the Petition and scheduled the matter for resentencing. This Court granted the defendant funds for
an expert witness, Dr. Shannon Edwards. She testified at the sentencing hearing. At the conclusion of that hearing, the Court
sentenced the defendant to not less than fifty (50) years nor more than the term of his natural life at the Homicide count. At the
other two cases, the defendant was sentenced to not less than (5) years nor more than ten (10) years to the Robbery count at each
case and to not less than five (5) years nor more than ten (10) years at the Conspiracy count at each case. These sentences were
ordered to run consecutive to one another and to the sentence imposed on the first-degree murder charge, resulting in an
aggregate sentence of not less than seventy (70) years nor more than the term of the defendant’s natural life.

The defendant filed a Post Sentence Motion which was denied. In his Concise Statement of Errors Complained of on Appeal,
the defendant raises the following claims:

1. That the Court abused its discretion in imposing a sentence that did not provide the defendant with a meaningful
opportunity for release and, in fact, resulted in a de facto sentence of life imprisonment without the possibility of parole;

2. The Court abused its discretion in failing to weigh all the factors set forth in Miller and Montgomery regarding the
defendant’s potential for rehabilitation; and

3. The imposition of a maximum term of life imprisonment was an unreasonable and manifestly-excessive.

The claim that the Court’s imposition of a maximum term of life imprisonment was “unreasonable and manifestly excessive” is
a specious claim based upon the current state of the law regarding sentencing for juveniles convicted of First-Degree Murder.
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Moreover, the statement that “[T]he imposition of a mandatory maximum term of life imprisonment for every juvenile convicted
of first-degree murder is unconstitutional under Miller v. Alabama …” is a complete misstatement of the Miller holding. Neither
Miller nor Montgomery prohibited imposing sentences on a juvenile where life was the maximum term to be served. Nor did they
bar laws that mandated that the maximum term of such sentences be life. The United States Supreme Court banned mandatory
sentences of life imprisonment without the possibility of parole for juveniles. Life sentences with or without the possibility of
parole remain constitutional. The latter, however, cannot be mandatory and must only be imposed after a full consideration of the
factors set forth in Miller and Montgomery and expounded upon by the Pennsylvania Supreme Court in Commonwealth v. Batts,
66 A.3d 286 (Pa. 2013) (“Batts I”) and Commonwealth v. Batts, 163 A.3d 410 (Pa. 2017), (“Batts II”).

Moreover, the prohibition only applies to the minimum ·sentence, not the maximum sentence. In fact, a court is required to
set the maximum term at life when sentencing a juvenile to a term of years for a conviction for first degree murder. The amended
sentencing statute requires it. See 18 Pa. C.S.A. § 1102.1, et. seq. A maximum term of life was also required in cases that arose
following Miller and Montgomery, but prior to the sentencing code amendment. In Commonwealth v. Seskey 170 A.3d 1105 (Pa.
Super 2017), a juvenile sentenced prior to Miller and Montgomery on a charge of first-degree murder was resentenced to not less
than 13 nor more than 26 years. The Superior Court held that that was an illegal sentence and remanded the case to the trial court
for the imposition of a sentence with a maximum term of life. The Superior Court held, “The trial court in this case failed to impose
the mandatory maximum sentence of life imprisonment. As such, Appellee’s sentence was illegal and must be vacated. As we
conclude that the 26-year maximum sentence imposed was illegal, and remand for resentencing”), at 1109. Accordingly, the
imposition of a maximum sentence of life imprisonment in this matter was not only appropriate; it was mandated by law.

The defendant’s final two claims challenge not the minimum sentence of 50 years imposed for the first-degree murder convic-
tion, but, rather, challenges the aggregate sentence imposed as a result of the sentences imposed for the defendant’s other felony
convictions, which were ordered to run consecutively to one another and to the sentence for murder. The defendant argues that the
requirements of Miller, Montgomery and the two Batts’ decisions also apply when the sentences imposed for other convictions are
imposed consecutively and result in a sentence that is a de facto life sentence.1 The Superior Court, in Commonwealth v. Foust,
180 A.3d 416, 438 (Pa. Super 2018) rejected an identical claim, holding: “Accordingly, we hold that we must consider the individual
sentences, not the aggregate, to determine if the trial court imposed a term-of-years sentence which constitutes a de facto LWOP
sentence”. In Foust the trial court imposed consecutive sentences of 30 years to life on a juvenile convicted of two counts of first-
degree murder. The defendant challenged that sentence as a de facto life sentence that was imposed in violation of Miller and its
progeny. While finding that de facto life sentences for a murder charge, in the absence of a finding that the defendant is incapable
of rehabilitation would be unconstitutional, the Court also held that this principle does not apply when the length of the sentence
is a result of consecutive sentences imposed for separate offenses, writing:

In this case, Appellant asks us to declare unlawful the trial court’s discretionary determination to impose consecutive
(but independently valid) punishments for a double murder conviction under principles of the Eighth Amendment. This
position enjoys no support under Pennsylvania law and runs contrary to decisions that have previously addressed the
claim. Cf. Kasie, 265 P.3d at 415 (Because defendants have no constitutional right to have their sentences for separate
offenses run concurrently, if a sentence for a particular offense is constitutional, it does not become unconstitutional
“merely because it is consecutive to another sentence for a separate offense or because the consecutive sentences are
lengthy in [the] aggregate.”). We reject Appellant’s effort to invalidate the legality of his sentence under principles
traditionally confined to discretionary sentencing review.

Supra., at 435. The Court held that the defendant could challenge the consecutive sentences imposed, but only on the basis that the
Court abused its discretion in imposing them. In Foust, however, the defendant specifically raised a challenge to the discretionary
aspect of the sentence in addition to the constitutional challenge. Here, each of the defendant’s challenges to the sentence was
based on the application of Miller, Montgomery and Batts II. The defendant did not raise a claim that the imposition of an aggre-
gate sentence of 70 to life was an abuse of discretion outside of the constitutional challenges based on Miller and its progeny.

Despite the apparent waiver by the defendant of the right to challenge the discretionary aspect of sentencing, the Court will
briefly address its reasons for the sentence imposed. The defendant engaged in a multi-day, multi-victim crime wave. He robbed
former Pittsburgh Police Commander Gwen Elliot On August 3, 2004, pointing a gun at her head and stealing her car and her
service weapon. Later, in the early morning hours of August 4, 2004, the defendant approached two other individuals, Mr. Emhart
and his girlfriend, Ms. Thomas, and once again, pointed a firearm at their heads and demanded they give him their property. They
complied. Finally, approximately twenty-four hours later, he encountered Frank Ogri-Little in Squirrel Hill, pointed a gun at him
and demanded that he turn over his property. Mr. Ogri-Little did not give the defendant his backpack and so the defendant fired
as many as eight shots at or into the body of Mr. Ogri-Little, killing him.

The defendant received three separate sentences for each incident; 50 to life for his killing of Frank Ogri Little; ten to twenty
for the incident involving Commander Elliot and another ten to twenty for the incident involving Mr. Emhart and Ms. Thomas.
Each sentence imposed was within the standard range of the sentencing guidelines. The Court ran them consecutive rather than
concurrent in recognition of that fact that there were three different incidents separated by time and distance. Each incident and
each victim deserved to have their crime recognized with a sentence.

Our appellate courts have held that the imposition of consecutive rather than concurrent sentences lies within the sound
discretion of the sentencing court. Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa.Super.2005), appeal denied, 585 Pa. 687, 887 A.2d
1240 (2005) (citing Commonwealth v. Hoag, 445 Pa.Super. 455, 665 A.2d 1212, 1214 (1995)). Long standing precedent recognizes
that 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to impose its sentence concurrently or consecutively to other
sentences being imposed at the same time or to sentences already imposed. Commonwealth v. Marts, 889 A.2d 608, 612
(Pa.Super.2005) (citing Commonwealth v. Graham, 541 Pa. 173, 184, 661 A.2d 1367, 1373 (1995)). A challenge to the imposition
of consecutive rather than concurrent sentences does not present a substantial question regarding the discretionary aspects of
sentence. Lloyd, 878 A.2d at 873. “We see no reason why [a defendant] should be afforded a ‘volume discount’ for his crimes by
having all sentences run concurrently.” Commonwealth v. Hoag, 665 A.2d 1212, at 1214.

This defendant chose to commit violent criminal acts on three different occasions. He chose to victimize four different people,
killing one and threatening to kill the other three. His acts ended one life and changed the lives of three others. His choices have
consequences and the consequences are that he will serve time for each of those incidents. This Court did not abuse its discretion
in imposing sentence in this matter.
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BY THE COURT:
/s/Manning, P.J.E.

1 As the defendant has not claimed that the sentence of not less than fifty nor more than life imposed on the first-degree murder
conviction was, in and of itself, an abuse of discretion, the Court will not address that sentence other than in the context of the
aggregate sentence imposed.

Mallory J. Mohnkern v. Michael A. Gould
Car Accident—Post-Trial Relief

Court did not err or abuse its discretion in denying plaintiff ’s motion for post-trial relief requesting a new trial
during which plaintiff would be permitted to argue for a specific dollar amount of non-economic damages
resulting from car accident with defendant.

No. GD-17-003538. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—February 5, 2019.

OPINION
Plaintiff, Mallory J. Mohnkern (“Plaintiff”), appeals the Court’s November 26, 2018 Order of Court. For the reasons set forth in

this Opinion, the Order of Court should be affirmed.

PROCEDURAL HISTORY AND FACTS
This case concerns a motor vehicle accident that occurred on February 12, 2016 during which Plaintiff was rear-ended by

Michael A. Gould (“Defendant”). Plaintiff was legally stopped at the time of the accident, and Defendant did not dispute that he
was at fault. Plaintiff sustained injuries chiefly to her neck and head, which she alleged lead to loss of cognition, dizziness,
headaches, vestibular dysfunction, panic attacks, and post-concussion syndrome.

Before the start of trial, the Court, in its sound discretion, granted Defendant’s motions in limine precluding Plaintiff from intro-
ducing medical bills, out-of-pocket expenses, and any work loss claims. The jury trial occurred November 13, 2018 through
November 15, 2018. Prior to closing arguments, Plaintiff presented a motion to permit counsel to argue for a specific dollar amount
of the Plaintiff ’s non-economic damages during her closing argument. That motion was denied by Order of Court dated November
15, 2018. On the same date, the jury returned a verdict in favor of Plaintiff in the amount of fifteen thousand dollars ($15,000.00).
The award was later molded to reflect delay damages.

Following the trial, Plaintiff made a timely motion for post-trial relief. Plaintiff requested a new trial during which counsel
would be permitted to argue for a specific dollar amount of non-economic damages during her closing argument. The motion was
denied by Order of Court dated November 26, 2018. Plaintiff appeals this Order.

STANDARD OF REVIEW
The appellate court’s standard of review with regard to a denial of a motion for a new trial is limited. Roverano v. John Crane,

Inc., 177 A.3d 892, 896 (Pa.Super. 2016). The Superior Court has stated that “[t]he power to grant a new trial lies inherently with
the trial court and we will not reverse its decision absent a clear abuse of discretion or an error of law which controls the outcome
of the case.” Maya v. Johnson and Johnson, 91 A.3d 1203, 1224 (Pa.Super. 2014). When determining if an error of law was
committed that controlled the outcome of the case, the standard of review is de novo and the scope of review is plenary. Fizzano
Bros. Concrete Prods., Inc. v. XLN, Inc., 42 A.3d 951, 960 (Pa. 2012).

DISCUSSION
Plaintiff alleges only one error committed by the Court in her concise statement of matters on appeal. Plaintiff claims that

the Court erred in failing to allow counsel to argue a specific amount of non-economic damages during her closing argument.
The Court’s denial of Plaintiff ’s motion for post-trial relief requesting a new trial to allow such an argument was neither an
error nor an abuse of discretion.

It is improper to suggest to a jury a specific dollar amount for non-economic damages. Joyce v. Smith, 112 A. 549, 551 (Pa. 1921).
“The verdict in an action of tort should be a deduction drawn by the jury from the evidence, and not a mere formal adoption of [a]
calculation submitted by counsel.” Id. The Superior Court recently held that it was improper for a plaintiff to suggest that the jury
award at least one million dollars for each element of non-economic damages on a verdict sheet, which was displayed to the jury.
Nelson v. Airco Welders Supply, 107 A.3d 146 (Pa.Super. 2014).

In reaching this conclusion, the Superior Court drew a parallel to Joyce. In Joyce a plaintiff was struck by the defendant’s motor
vehicle. Joyce v. Smith, 112 A. 549, 550. During closing arguments defendant objected to remarks made by the plaintiff ’s counsel.
Id. The content of the remark itself was unclear, being either that plaintiff asked for “thousands of dollars for pain and suffering”
or stated that “I shall not ask you for thousands of dollars for injuries.” Id. Regardless, the Joyce court held that both remarks were
improper because the language suggested to the jury that “thousands of dollars were claimed for pain and suffering.” Such a
suggestion was inappropriate because damages are to be determined by the jury based on the evidence, and “any suggestion to
the jury of an arbitrary amount [by counsel] is highly improper.” Id. at 551. The Nelson Court then found, based on Joyce, that
plaintiff ’s reference to awarding one million dollars to each element of non-economic damages created an impermissible
formula to calculate the non-economic damages. It did so because such remarks by plaintiff ’s counsel were “not evocative, but
declarative and algebraic.” Id. at 164.

Based on the foregoing, it is clearly improper to argue for a specific dollar amount of non-economic damages to the jury. As
such, the Court did not err or abuse its discretion in denying Plaintiff ’s Motion for Post-Trial Relief requesting a new trial during
which counsel for Plaintiff would be permitted to argue a specific dollar amount of non-economic damages.

BY THE COURT:
/s/Walko, J.
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Commonwealth of Pennsylvania v.
James Robert Hill

Criminal Appeal—Homicide—VUFA—Evidence—Suppression—Sufficiency—Sentencing (Discretionary Aspects)—
Defendant’s Previous Sentence—Motive—Unknowing Waiver of Miranda—Scope of Cross-Examination—Merger

Multiple issues raised after a traffic stop resulted in an accident and escape attempt, with shots fired.

No. CC 201309750. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—May 17, 2019.

OPINION
Appellant James Robert Hill (hereinafter referred to as “Hill”) was charged with one (1) count of criminal attempt to commit

homicide (18 Pa.C.S. § 901(a)), one (1) count of assault of law enforcement officer (18 Pa.C.S. § 2702.1(a)), two (2) counts of aggra-
vated assault (18 Pa.C.S. § 2702(a)(1), (a)(3)), one (1) count of firearms not to be carried without license (18 Pa.C.S. § 6106(a)(1)),
one (1) count of fleeing or attempting to elude officer (75 Pa.C.S. § 3733(a)), one (1) count of resisting arrest (18 Pa.C.S. § 5104),
one (1) count of duties at stop sign (75 Pa.C.S. § 3323(b)), and one (1) count of possession of firearm prohibited (18 Pa.C.S.
§ 6105(a)(1)). These charges stemmed from an incident that occurred on April 11, 2013, in the City of Pittsburgh.

On April 11, 2013, at approximately 1:30 a.m., police officers with the City of Pittsburgh Bureau of Police observed a Chevrolet
Malibu traveling at a high rate of speed in the area of Kedron Street and North Homewood Avenue in the City of Pittsburgh. After
observing the vehicle fail to stop at a posted stop sign, officers attempted to initiate a traffic stop on the vehicle, at which time the
vehicle fled at a high rate of speed before ultimately crashing into a wall in the 7000 block of Apple Avenue.

As officers approached the vehicle with weapons drawn, they gave verbal commands to the operator, later identified as
Appellant James Robert Hill, to show his hands. As Officer Morgan Jenkins approached Hill’s vehicle, Hill exited the vehicle and
advanced on Officer Jenkins. Hill then proceeded to shove Jenkins before attempting to reenter his vehicle. As Hill attempted to
reenter his vehicle, he pinned Officer Jenkins in the door. Other officers then intervened and attempted to extricate Hill from his
vehicle, at which time Hill became combative, punching and shoving the officers. Officers attempted to employ a Taser to subdue
Hill, but these attempts were unsuccessful, and Hill was able to escape. During the initial struggle with Hill, Officer Michelle Auge
sustained multiple injuries, including two (2) fractured fingers and an orbital bone fracture.

After escaping from police, Hill fled the scene on foot with officers giving chase. Officer Jenkins and Officer Auge eventually
located Hill on a wooded hillside near Chaucer Street. Officer Jenkins gave chase down the hillside while Officer Auge remained
at the top of the hill. Moments later, Officer Auge heard gunshots and observed muzzle flashes coming from Hill’s position. Officer
Auge then heard Officer Jenkins shout, “I’m hit!” Officer Auge then fired three (3) rounds at Hill from her position atop the
hillside.

When assisting officers arrived, they found Officer Jenkins and Hill at the base of the wooded hillside. Backup officers
discovered that Officer Jenkins had sustained multiple gunshot wounds to his torso and that Hill had also sustained multiple
gunshot wounds. Officers also discovered a 9mm semiautomatic handgun lying on the ground next to Hill.

Hill proceeded to a jury trial on all but the possession of a firearm charge, which was severed and proceeded as a non-jury trial.
Prior to the commencement of his jury trial, Hill moved to suppress the statements he made to police while hospitalized following
the April 11, 2013, incident. Hill argued that he was unable to knowingly and voluntarily waive his Miranda rights because he was
experiencing post-surgical pain and was taking pain medications. In addition, Hill moved to exclude evidence of his prior sentence
of three (3) to six (6) years in connection with unrelated charges. This Court subsequently heard testimony in relation to both
pretrial motions and properly denied those motions.

At the conclusion of his jury trial, Hill was found guilty of all charges except for the severed possession of firearm count.1

On August 18, 2014, Hill was sentenced to a period of incarceration of thirty (30) years and nine (9) months to sixty-one and
one-half (61 1/2) years. After a PCRA matter was addressed by the Superior Court, the matter was remanded, and Hill’s post-
sentence and direct appeal rights were reinstated by Order dated October 12, 2017. Hill subsequently filed post-sentence motions
asserting that the facts adduced at trial were insufficient to support his guilty verdict and that the jury’s verdict was against the
weight of the evidence. Hill’s post-sentence motion was properly denied on February 8, 2018, and the instant appeal followed.
On June 18, 2018, Hill filed his concise statement of matters complained of on appeal pursuant to Pa.R.A.P. 1925(b), in which he
raises seven (7) claims of error.

The first three claims raised in Hill’s 1925(b) statement are abuse of discretion claims relating to this Court’s evidentiary
rulings prior to, and during, trial. First, Hill asserts that this Court erred in permitting his prior sentence of three (3) to six (6)
years on unrelated charges to be admitted into evidence at trial. Hill argues that evidence of his prior sentence was unduly
prejudicial and not relevant to the charges in the instant matter. Next, Hill asserts that this Court erred in denying his motion
to suppress the statement he provided to police while he was hospitalized. Hill argues that, because the statement was obtained
while he was taking pain medication, he was unable to make a knowing, intelligent, and voluntary waiver of his Miranda rights.
Finally, Hill alleges that this Court erred by allowing the Commonwealth, on cross examination, to ask him if he believed a
Commonwealth witness had lied to the jury. Hill argues that it was an abuse of discretion to permit the Commonwealth to ask this
question of him on cross examination because the question sought information which was beyond Hill’s capacity to provide and
should have been left to the jury.

Questions concerning the admissibility of evidence lie within the sound discretion of the trial court, and a reviewing court will
not reverse the court’s decision on such a question absent a clear abuse of discretion. Com. v. King, 959 A.2d 405, 411 (Pa.Super.
2008). This abuse of discretion standard also applies to the scope and manner of cross examination. Com. v. Sisco, 484 Pa. 85 (1979).
Abuse of discretion is not merely an error of judgment, but rather where the judgment is manifestly unreasonable, where the law
is not properly applied, or where the record shows that the action is a result of partiality, prejudice, bias, or ill will. Id.
Furthermore, it is not sufficient for an appellant to simply allege that a trial court erred with respect to an evidentiary ruling, an
appellant must set forth sufficient facts to identify all relevant issues for the trial judge. Pa.R.A.P. 1925(b)(4)(ii).

In the instant appeal, Hill argues that this Court erred in allowing the Commonwealth to introduce evidence that he had
previously been sentenced to a period of incarceration of three (3) to six (6) years in connection with unrelated charges. Hill
alleges that evidence of his prior sentence was unduly prejudicial and should have been excluded. However, during pretrial
arguments on the admissibility of Hill’s prior sentence, the Commonwealth explained the relevance of Hill’s prior sentence in
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relation to the underlying offenses in instant matter. Specifically, the Commonwealth advised this Court that, at the time at which
Hill’s April 11, 2013, encounter with police occurred, Hill was the subject of an active arrest warrant in connection with his escape
from custody while serving the sentence on the unrelated crimes. J.T.T. 6:25; 7:1-25; 8:1-5. As Hill’s prior sentence was relevant
to the substantive issues in the instant matter – namely motive – Hill’s challenge to the admission of his prior sentence is
without merit.

Hill also argues that this Court erred in admitting his statements to police while he was hospitalized following the April 11, 2013,
incident. Hill asserts that, because he was taking pain medication at the time at which he made the statements, he was incapable
of knowingly and intelligently waiving his Miranda rights. While Pennsylvania courts have held that it is preferable for an
interrogating officer to obtain an expert medical appraisal of an accused’s medical or physical condition where the accused is
on medication and in a hospital setting, the absence of an appraisal alone does not destroy the voluntary nature of any Miranda
waiver or inculpatory statement. Com. v. Cornish, 471 Pa. 256 (1977); Com. v. Wanner, 413 Pa.Super. 442 (1992). As Hill points to
no statutory or precedential authority in support of his contention that the ingestion of pain medication undermines an otherwise
voluntary Miranda waiver, this claim does not warrant relief.

In his final evidentiary challenge, Hill asserts that this Court erred by permitting the Commonwealth to ask him, on cross
examination, if he believed Officer Jenkins had lied to the jury. Hill argues that this question called for testimony that was beyond
his capacity to provide and should have been left to the jury. It is a well-settled principle in this Commonwealth that the scope and
manner of cross-examination are within the sound discretion of the trial judge, and a trial court’s decision is not reversible unless
there is an abuse of discretion or error of law. Com. v. Sisco, 484 Pa. 85 (1979). Accordingly, Hill’s claim related to the scope of
cross examination permitted by this Court is meritless.

Hill has not established that this Court abused its discretion with respect to any evidentiary ruling, nor has he adduced evidence
which would suggest that this Court’s evidentiary rulings were manifestly unreasonable, that the law was not applied properly,
or that this Court’s rulings were the result of partiality, prejudice, bias, or ill will. Com. v. Thompson, 2014 Pa.Super. 106 (2014);
Com. v. King, 959 A.2d 405, 411 (Pa.Super. 2008). As such, Hill’s claimed errors relating to this Court’s evidentiary rulings are
without merit.

The next claim raised in Hill’s 1925(b) statement is a challenge to the sufficiency of the evidence supporting his conviction
for criminal attempt to commit homicide. Hill argues that the Commonwealth failed to present evidence sufficient to prove,
beyond a reasonable doubt, that he possessed the specific intent to kill Officer Jenkins. Hill does not offer a substantive basis for
this contention; he merely asserts that his conviction at this count was based upon speculation and conjecture.

The standard applied when reviewing the sufficiency of the evidence is whether, viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element of the
crime beyond a reasonable doubt. Com. v. Golphin, 161 A.3d 1009, appeal denied, 170 A.3d 1051 (Pa. 2017) (citing Com. v. Harden,
103 A.3d 107 (Pa.Super. 2014)); Com. v. Toomer, 2017 Pa.Super. 103, appeal denied, 642 Pa. 431 (2017) (citing Com. v. Duncan,
932 A.2d 226, 231 (Pa.Super. 2007)). The Commonwealth need not establish guilt to a mathematical certainty, and it may sustain
its burden by means of wholly circumstantial evidence. Toomer, supra (citing Com. v. Brewer, 876 A.2d 1029, 1032 (Pa.Super. 2005).
Moreover, the finder of fact is free to believe some, all, or none of the evidence presented. Toomer, supra (citing Com. v. Hartle,
894 A.2d 800, 804 (Pa.Super. 2006)).

To establish the offense of criminal attempt to commit homicide, the Commonwealth must prove that the defendant, with a
specific intent to kill, took a substantial step towards that goal. Com. v. Robertson, 2005 Pa.Super 152 (2005) (citing Com. v. Hobson,
413 Pa.Super. 29 (1992)). The Superior Court has held that a specific intent to kill can be inferred from the circumstances
surrounding an unlawful killing. Com. v. Robertson, 2005 Pa.Super. 152 (citing Com. v. Geathers, 847 A.2d 730, 737 (Pa.Super. 2004).
Moreover, specific intent to kill may be inferred from the fact that the accused used a deadly weapon to inflict injury to a vital
part of the victim’s body. Id.

During Hill’s jury trial, the Commonwealth presented testimony and evidence establishing, to the jury’s satisfaction, that Hill
possessed the requisite intent to kill Officer Jenkins during the April 11, 2013, encounter. This evidence included the testimony
of Officer Jenkins, who testified that Hill knowingly and intentionally shot him at close range, striking him multiple times. J.T.T.
96:4-20. Based upon this testimony and evidence, the jury determined that the Commonwealth had satisfied its burden of proof
with respect to the criminal attempt to commit homicide charge, and Hill’s 1925(b) statement points to no facts or evidence
supporting his assertion that the Commonwealth failed to satisfy its burden. Hill merely offers a conclusory, self-serving assertion
that he lacked the specific intent to kill Officer Jenkins and argues that the jury’s verdict was based upon speculation and
conjecture. Accordingly, Hill’s sufficiency challenge is frivolous and does not merit consideration.

The final three (3) claims raised by Hill in the instant appeal relate to the sentence imposed by this Court. First, Hill asserts
that this Court erred in imposing sentences for both his aggravated assault and assault of law enforcement officer convictions.
Hill argues that these counts should have been merged for purposes of sentencing. Next, Hill asserts that this Court abused its
discretion in imposing his sentence of thirty (30) years and nine (9) months to sixty-one and one-half (61 1/2) years. Hill argues
that this Court’s sentence was manifestly excessive and unreasonable, although he does not specify the basis for this assertion.
Finally, Hill argues that this Court abused its discretion by denying his motion to modify or reduce his sentence and by failing
to adequately consider the Sentencing Code in fashioning his sentence; however, he fails to point to any particular section of the
Sentencing Code in support of his contention.

There is no absolute right to appeal when challenging the discretionary aspect of a sentence. Com. v. Cartrette, 83 A.3d 1030,
1042 (2013) (citing Com. v. Crump, 995 A.2d 1280, 1282 (Pa.Super. 2010)). Rather, an appellant challenging the discretionary
aspects of his sentence must invoke the appellate court’s jurisdiction by showing that the issue was properly preserved at
sentencing or in a motion to reconsider and modify sentence, and that there is a substantial question that the sentence appealed
from is not appropriate under the Sentencing Code. Com. v. Patterson, 2018 Pa.Super. 24 (2018) (citing Com. v. Moury, 992 A.2d
162, 170 (Pa.Super. 2010)).

To establish that a substantial question exists, an appellant must advance a colorable argument that the sentencing court’s
actions were inconsistent with a specific provision of the Sentencing Code or violated a fundamental norm of the sentencing
process. Com. v. Kane, 10 A.3d 327, 335 (2010) (citing Com. v. Feucht, 955 A.2d 377, 383–84 (Pa.Super. 2008)). In order to satisfy
this requisite showing, an appellant must explain where the challenged sentence falls in relation to the sentencing guidelines. Id.
In addition, the appellant must identify what specific provision of the Code or fundamental norm was violated and explain how
and why the sentencing court violated that particular provision or norm. Id. Only after an appellant establishes the existence of
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a substantial question may he challenge the discretionary aspects of his sentence. Id.
Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal

absent a manifest abuse of discretion. Com. v. Zirkle, 107 A.3d 127, 132 (Pa.Super. 2014) (citing Com. v. Hoch, 936 A.2d 515,
517–18 (Pa.Super. 2007)). An abuse of discretion is not shown merely by an error in judgment. Id. Rather, an appellant must
establish, by reference to the record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons
of partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision. Id.; Com. v. Patterson, 2018 Pa.Super. 24
(2018); Com. v. Edwards, 2018 Pa.Super. 230 (2018).

If the sentence imposed is within statutory limits, there is no abuse of discretion unless the sentence is manifestly excessive so
as to inflict too severe a punishment. Com. v. Gaus, 303 Pa.Super. 372 (1982); see also Com. v. Rooney, 296 Pa.Super. 288 (1982);
Com. v. Aviles, 295 Pa.Super. 180 (1982); Com. v. Garrison, 292 Pa.Super. 326 (1981) (sentence must either exceed statutory limits
or be manifestly excessive in order for the sentence to constitute an abuse of discretion). In determining whether a sentence
is manifestly excessive, the appellate court must give great weight to the sentencing judge’s discretion, as that judge is in the
best position to measure factors such as the nature of the crime, the defendant’s character, and the defendant’s display of
remorse, defiance, or indifference. Com. v. Andrews, 720 A.2d 764 (Pa.Super. 1998), aff ’d, 564 Pa. 321 (2001) (citing 42 Pa.C.S.A.
§§ 9721(b), 9725)).

While Hill properly preserved his sentencing claim by raising the claim in his post-sentence motion, he has failed to establish
that a substantial question exists as to the propriety of his sentence because he has not advanced a colorable argument that
this Court’s actions were inconsistent with a specific provision of the Sentencing Code or violated a fundamental norm of the
sentencing process. See Com. v. Kane, 10 A.3d at 335. Moreover, Hill’s 1925(b) statement contains no facts which would suggest
that this Court abused its discretion in imposing his sentence, and Hill points to nothing in the record which demonstrates that
this Court exhibited bias, malice, or ill will in reaching its sentencing decision. The record reveals that this Court properly and
adequately considered all relevant sentencing criteria, sentenced Hill within the applicable guideline range, and stated its
reasons for imposing its sentence on the record. Accordingly, Hill’s challenge to the discretionary aspects of his sentence do
not warrant relief. 

Finally, Hill’s merger claim with respect to his aggravated assault and assault of law enforcement officer convictions is
baseless. Hill was convicted on separate counts of aggravated assault, each charged under different subsections of 18 Pa.C.S.
§ 2702, and each involving different victims. As the record indicates, no additional penalty was imposed in relation to Hill’s aggra-
vated assault conviction pursuant to 18 Pa.C.S. § 2702(a)(1) because, as this Court acknowledged, that count merged for purposes
of sentencing. Sentencing Tr. 547:23-25. The victim in the remaining aggravated assault count was Officer Auge, while Hill’s
assault of law enforcement officer count arose from the assault on Officer Jenkins. Accordingly, Hill’s assertion that this Court
erred in failing to merge his sentences for his aggravated assault and assault of law enforcement officer convictions does not
warrant consideration.

For the within reasons, the claims raised in Hill’s 1925(b) statement are without merit and do not warrant relief.

BY THE COURT:
/s/Cashman, J.

Dated: May 17, 2019

1 Hill was found guilty of possession of firearm prohibited following a non-jury trial.

Commonwealth of Pennsylvania v.
Ronald Lehman

Criminal Appeal—Drug Overdose Immunity Act—Contraband Charge—Issue of First Impression

Defendant argues that the Drug Overdose Immunity Act should preclude his contraband conviction, as the Act provides
immunity for drug possession charges, and contraband is possession committed by an inmate.

No. CP-02-CR-3380-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—May 17, 2019.

OPINION
On November 5, 2018, following a stipulated bench trial, this Court found Appellant, Ronald Lehman, guilty of one count each

of Contraband/Controlled Substance.1 This Court sentenced Appellant to 35 to 90 months of incarceration. Appellant filed a Notice
of Appeal on December 4, 2018 and a Concise Statement of Errors Complained Of on January 2, 2019.

MATTERS COMPLAINED OF ON APPEAL
Appellant asserts that this Court erred in failing to dismiss the charge due to the Drug Overdose Response Immunity Act.2

Appellant further asserts that the evidence was insufficient in that the possession element of the charge cannot be satisfied due to
immunity the statute grants him. (Statement of Matters Complained of on Appeal, p. 2).

DISCUSSION
Appellant asserts that this Court erred in failing to dismiss the charge due to the Drug Overdose Response Immunity Act, which

states:

§ 780-113.7. Drug overdose response immunity

(a) A person may not be charged and shall be immune from prosecution for any offense listed in subsection (b) and for a
violation of probation or parole if the person can establish the following:
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(1) law enforcement officers only became aware of the person’s commission of an offense listed in subsection (b)
because the person transported a person experiencing a drug overdose event to a law enforcement agency, a campus
security office or a health care facility; or

(2) all of the following apply:

(i) the person reported, in good faith, a drug overdose event to a law enforcement officer, the 911 system, a campus
security officer or emergency services personnel and the report was made on the reasonable belief that another
person was in need of immediate medical attention and was necessary to prevent death or serious bodily injury due
to a drug overdose;

(ii) the person provided his own name and location and cooperated with the law enforcement officer, 911 system,
campus security officer or emergency services personnel; and

(iii) the person remained with the person needing immediate medical attention until a law enforcement officer, a
campus security officer or emergency services personnel arrived.

(b) The prohibition on charging or prosecuting a person as described in subsection (a) bars charging or prosecuting
a person for probation and parole violations and for violations of section 13(a)(5), (16), (19), (31), (32), (33) and
(37).1

(c) Persons experiencing drug overdose events may not be charged and shall be immune from prosecution as provided
in subsection (b) if a person who transported or reported and remained with them may not be charged and is entitled to
immunity under this section.

(d) The prohibition on charging or prosecuting a person as described in this section is limited in the following respects:

(1) This section may not bar charging or prosecuting a person for offenses enumerated in subsection (b) if a law
enforcement officer obtains information prior to or independent of the action of seeking or obtaining emergency
assistance as described in subsection (a).

(2) This section may not interfere with or prevent the investigation, arrest, charging or prosecution of a person for
the delivery or distribution of a controlled substance, drug-induced homicide or any other crime not set forth in
subsection (b).

(3) This section may not bar the admissibility of any evidence in connection with the investigation and prosecution for
any other prosecution not barred by this section.

(4) This section may not bar the admissibility of any evidence in connection with the investigation and prosecution
of a crime with regard to another defendant who does not independently qualify for the prohibition on charging or
prosecuting a person as provided for by this section.

(e) In addition to any other applicable immunity or limitation on civil liability, a law enforcement officer or prosecuting
attorney who, acting in good faith, charges a person who is thereafter determined to be entitled to immunity under this
section shall not be subject to civil liability for the filing of the charges.

(f) As used in this section, the following words and phrases shall have the meanings given to them in this subsection
unless the context clearly indicates otherwise:

“911 system.” A system, including enhanced 911 service and a wireless E-911 system, that permits a person dialing 911
by telephone to be connected to a public safety answering point, via normal telephone facilities, for the reporting of
police, fire, medical or other emergency situations.

“Campus security officer.” An employee of an institution of higher education charged with maintaining the safety and
security of the property of the institution and the persons on the property.

“Drug overdose event.” An acute medical condition, including, but not limited to, severe physical illness, coma, mania,
hysteria or death, which is the result of consumption or use of one or more controlled substances causing an adverse
reaction. A patient’s condition shall be deemed to be a drug overdose if a prudent layperson, possessing an average
knowledge of medicine and health, would reasonably believe that the condition is in fact a drug overdose and requires
immediate medical attention.

“Emergency services personnel.” Individuals, including a trained volunteer or a member of the armed forces of the
United States or the National Guard, whose official or assigned responsibilities include performing or directly
supporting the performance of emergency medical and rescue services or firefighting.

“Law enforcement officer.” A person who by virtue of the person’s office or public employment is vested by law with a
duty to maintain public order or to make arrests for offenses, whether that duty extends to all offenses or is limited to
specific offenses, or a person on active State duty under 51 Pa.C.S. § 508 (relating to active duty for emergency).

35 Pa.C.S. § 780-113.7.

This Court held a hearing on Appellant’s Motion to Dismiss on August 30, 2018. Counsel for Appellant conceded that the
statute indicates under which sections a person cannot be charged, and that the Contraband charge is not listed among them.
(Transcript of Motion hearing, Aug. 30, 2018, hereinafter MT at 3) Appellant argued that he is immune from prosecution for
contraband because the offense requires Appellant to possess a controlled substance, and the statute precludes prosecution for
possessing a controlled substance. Id. Appellant was not able at that time to provide case law in support of this argument. (MT
7) This Court took the matter under advisement and permitted the parties to brief the issue. Id. Both parties filed briefs on
October 15, 2018.
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This Court announced its ruling on the Motion to Dismiss on November 5, 2018. This Court stated the following.

I have reviewed both briefs. There are no cases on point at this point and a plain reading of the statute does [not
include] contraband as one of the enumerated crimes.

I would presume the legislature who creates our laws is aware of the varying statutes involving drugs and would have
included contraband had it intended to. The fact that it did not suggests to me that, like possession with intent to deliver
or delivery, the legislature purposely excluded it.

Possessory crime alone is included. Contraband requires more than possession, requires possession within a
facility, higher grading, higher concern with regard to the safety of others in that facility, and in addition to that, the
fact that it is a facility within a criminal justice system where many other people are being treated to address addiction
issues.

All of those reasons lead me to believe that the legislative intent was to exclude this contraband statute, and as a
result of that, I would deny the defense motion.

(Transcript of Proceedings, Nov. 5, 2018 at 2-3) Therefore, based on the plain language of the statute, Appellant’s first issue is
without merit.

Appellant’s next issue also fails. Appellant asserts that the evidence was insufficient in that the possession element of the charge
cannot be satisfied due to immunity the statute grants him. While the statute may prohibit prosecution for simple possession, in so
doing, the statute does not grant permission to possess controlled substances. The Commonwealth is not precluded by the statute
from establishing possession of a controlled substance as an element of the crime of Contraband any more than it does for any
other non-enumerated offense such as Possession of a Controlled Substance With Intent to Deliver. Furthermore, it is logically
inconsistent that the statute does not include Contraband (thereby permitting its prosecution), but make it impossible to obtain
a conviction by making a necessary element unprovable. In ascertaining the intention of the General Assembly in the enactment
of the statute, it is presumed that the General Assembly would not intend a result that is absurd, impossible of execution or
unreasonable. 1 Pa. C.S. § 1922 (1).

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 5123 (a).
2 35 Pa.C.S. § 780-113.7. (hereinafter “the statute”)

Commonwealth of Pennsylvania v.
Jarrod Dolphin

Criminal Appeal—Homicide—Sufficiency—VUFA—Sentencing (Discretionary Aspects)—Weight of the Evidence—
Concealment of Weapon—Self-Defense

Defendant challenges his third-degree murder conviction, arguing that the Commonwealth failed to disprove self-defense
and that the sentence was manifestly excessive.

No. CC 14805-2016. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Flaherty, J.—May 23, 2019.

OPINION
Jarrod Dolphin (“Defendant”) appeals from the Judgment of Sentence imposed by this Court on November 1, 2018.
On August 10, 2016, Defendant was charged with the following offenses for an incident that occurred on that date:

• Count One: Criminal Homicide (18 Pa.C.S.A. §2501(a), the generic murder charge)

• Count Two: Persons Not To Possess a Firearm (18 Pa.C.S.A. §6105(a)(1), a felony of the second degree)

• Count Three: Carrying a Firearm without a License (18 Pa.C.S.A. §6106(a)(1), a felony of the third degree)

The matter proceeded to a nonjury trial on July 30, 2018. On August 6, 2018, this Court rendered its verdict finding Defendant
guilty of third degree murder, person not to possess a firearm, and carrying a firearm without a license. A pre-sentence report was
ordered. Defendant was sentenced on November 1, 2018 to serve fifteen (15) to thirty (30) years in a state correctional institution
for murder in the third degree and two (2) to four (4) years in a state correctional institution for person not to possess a firearm.
These sentences are to run consecutive to each other, for a total sentence of seventeen (17) to thirty-four (34) years incarceration
in a state correctional institution. On November 13, 2018, Defendant filed a Post-Sentence Motion pursuant to Pa.R.Crim.P. 720.
This Motion was denied by order dated November 26, 2018. 

On January 22, 2019, Counsel for Defendant filed a Post-Conviction Relief Act Petition wherein he requested that Defendant’s
appellate rights be reinstated, as he failed to timely file this appeal. The Commonwealth consented on January 29, 2019. On
February 4, 2019, Defendant’s PCRA Petition was granted and Defendant’s appellate rights were reinstated nunc pro tunc.
Thereafter, Defendant filed his Notice of Appeal on February 12, 2019.

Defendant was directed to file his concise statement of matters complained of on appeal via order dated February 12, 2019.
Defendant’s concise statement was filed on April 18, 2019, wherein he raised the following issues:
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1. The evidence presented at trial, even in the light most favorable to the Commonwealth, was insufficient as a matter
of law to convict him of criminal homicide. Specifically, Defendant raised the defense of self-defense and the
Commonwealth failed to disprove self-defense.

2. The evidence was wholly insufficient to establish that Defendant was guilty of carrying a firearm without a license,
as there was no evidence that proved beyond a reasonable doubt that Defendant carried a weapon concealed on or about
his person.

3. This Court committed error and abused his discretion in sentencing him to a period of incarceration of 17-34
years based on the following: Defendant has a minimal prior record; Defendant has minor children; and Defendant’s
history and propensity for violence is factored into the guidelines, and any aggravated sentence was a result of
impermissible double counting. Further, this Court erred in sentencing Defendant in the aggravated range devoid
of supporting factors.

4. The verdict is against the weight of the evidence to such an extent that it warrants a new trial.

The facts as found by this Court at trial are as follows: Samantha Arndt, a security officer with Nease Consulting Services was
working on August 10, 2016 when she heard a call for assistance from the City of Pittsburgh Police related to shots fired. (T.T.
p. 120). As part of her duties, she obtained security footage from the area of 856 Mt. Pleasant Road in Northview Heights. (T.T.
p. 120). When she reviewed the footage, she saw observed a male shoot another male, then run through 856 Mt. Pleasant and
continue to an unknown location. (T.T. p. 121).

Officer John Klaczak, an officer with the City of Pittsburgh’s Night Felony/Mobile Crime Unit, testified that he arrived at 856
Mt. Pleasant Road in Northview Heights at 1:15 p.m. on August 10, 2016. (T.T. p. 134). Upon arrival, Officer Klaczak began to take
photos of the scene. (T.T. p. 136). The photographs depicted the location of six (6) .40 calibur empty cartridge casings, bloodstains,
and area around 856 Mt. Pleasant Road. (T.T. pp. 138-47). Officer Klaczak also collected physical evidence, including the six (6)
.40 calibur shell casings. (T.T. p. 148).

Marcel Cogburn testified that he was chilling and sitting around his house located at 856 Mt. Pleasant Road in Northview
Heights in August 10, 2016 with his brother, Malik Cogburn, and his friends: Andre Barrow, Akil Williams, Brandon McCaskill, and
“Little Homey” (T.T. p. 152-54). The real name of “Little Homey” is Jarrod Dolphin and was identified as being the defendant in
this matter. (T.T. p. 154, 173). A little while later, “NuNu,” whose real name is Manly Banks, III, arrived. (T.T. p. 154). At some point
that evening, Marcel Cogburn went to his mother’s house to get toilet paper. (T.T. p. 155). Marcel Cogburn later returned and was
hanging out outside of his house with this group of friends. (T.T. p. 166). He went inside his house and heard gunshots. (T.T. 169).
After the shooting, Defendant ran into Marcel Cogburn’s house with Malik Cogburn. (T.T. p. 177). Thereafter, Defendant ran down
the steps, and out through the basement. (T.T. p. 176). When Marcel Cogburn looked outside, he saw that Manly Banks, III was shot
outside of his home. (T.T. p. 165).

After the shooting, Marcel Cogburn, Malik Cogburn, Andre Barrow, Brandon McCaskill, and Akil Willims were taken into
custody and photographed in the clothing they were wearing. (T.T. pp. 157-62).

Malik Cogburn testified that he was at 856 Mt. Pleasant Road in Northview Heights on August 10, 2016 with Defendant and
Manly Banks, among others. (T.T. p. 183). That evening, Malik Cogburn went outside of the residence and was followed by
Defendant. (T.T. p. 186). Manly Banks approached Malik Cogburn and Defendant from across the street and asked about smoking
marijuana. (T.T. p. 187). Malik Cogburn went a few houses down to obtain the marijuana and when he returned Manly Banks was
standing in front of or leaning on a stoop in front of 856 Mt. Pleasant Road and was talking to Defendant, who was standing next
to a railing. (T.T. p. 188). At this time, Defendant and Manly Banks began to argue about a word Defendant kept using. (T.T. p. 190-
91). Manly Banks told Defendant to stop using the word “Jeez,” and the matter escalated into a verbal argument. (T.T. p. 191-92).
At this point, Malik Cogburn told Manly Banks to leave and come back tomorrow. (T.T. p. 192).

According to Malik Cogburn, Manly Banks did not leave, but instead requested Defendant be removed from the premises. (T.T.
p. 193). While they were arguing, Defendant drew his gun and shot Manly Banks, killing him. (T.T. p. 196). Manly Banks was not
armed. (T. p. 193). After the shooting, Malik Cogburn ran into his house and checked on his girlfriend. (T.T. p. 197). When Malik
Cogburn saw Defendant, he told Defendant to leave through the back door. (T.T. p. 197).

Officer Frank Niemiec, a police officer with the City of Pittsburgh Police was working on patrol with Zone 1 on August 10, 2016.
(T.T. p. 265). After he started his shift, he was heading to Northview Height to assist with service of subpoenas when he heard a
call on the radio that there were shots fired in the 800 block of Mt. Pleasant Road with a man down. (T.T. p. 267). When he arrived,
he checked for a pulse, and did not feel one and began CPR. (T.T. p. 268). He continued performing CPR until the medics arrived.
(T.T. p. 268-69). Officer Niemiec did not see a firearm anywhere in or around Manly Banks. (T.T. p. 273).

Officer Donald Reola, a police officer with the City of Pittsburgh Police was working in the Zone 1 area of the City on August
10, 2016. (T.T. p. 280). He was in the Northview Heights housing complex to serve subpoenas at 323 Mt. Pleasant Road. (T.T. p.
280). When he arrived at 323 Mt. Pleasant Road, he heard five (5) gunshots. (T.T. p. 281). Officer Reola announced what he heard
and headed in that direction. (T.T. p. 282). Upon arrival, he found Manly Banks lying in a pool of blood with numerous gunshot
wounds. (T.T. p. 282). Although he was not able to find a pulse, he began to perform CPR, which was ultimately unsuccessful. (T.T.
p. 283).

Officer Artie Patterson, an officer with the Violent Crimes/Homicide Unit of the City of Pittsburgh Police testified that she
received a call-out from her home for a homicide at 865 Mt. Pleasant Road. (T.T. p. 293). Officer Patterson interviewed Malik
Cogburn on August 10, 2016 after he was taken to department headquarters for questioning. (T.T. p. 295). Malik Cogburn’s
statement to Officer Patterson was recorded and admitted into evidence. It was somewhat consistent with his trial testimony. First,
he stated that he had turned to walk to go buy cigarettes, was about two (2) feet away from the house when he heard five or six
shots. (T.T. p. 297). He stated that there was no argument or talking or any form of disagreement before shots were fired. (T.T. p.
300). Malik Cogburn told Officer Patterson that the shooter, who he referred to as “G-Bo” and later identified as Defendant, was
not personally known to him, but that based upon the language he used, he believed he was from the Hill District. (T.T. p. 302).
After the shooting, “G-Bo” was calmly sitting on the couch when Malik Cogburn went to get a phone to call 911. (T.T. p. 302-03).
When “G-Bo” realized that Malik Cogburn was getting a phone, “G-Bo” told Malik Cogburn that he would shoot his girlfriend if
he didn’t put the phone down. (T.T. p. 303). “G-Bo” then asked Malik Cogburn to sneak him out of the back door, which he did.
(T.T. 306).
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Detective George Satler, a City of Pittsburgh Homicide Detective, testified that on August 10, 2016 he received a call-out to
assist with a homicide investigation. (T.T. p. 319). On that evening, he interviewed Andre Barrow and the next day, he interviewed
Marcel Cogburn. (T.T. p. 319). During the interview with Marcel Cogburn, Detective Satler showed him a photo array, and Marcel
Cogburn positively identified the person he knew as “Little Homey,” who was later identified to be Defendant. (T.T. p. 322, 335).
Marcel Cogburn agreed to make a taped statement, which was admitted into evidence. At this time, Marcel was a teenager, and his
parents were present in the interview room with him. (T.T. p. 324). Marcel Cogburn’s statement was that he, Andre Barrow, Akil
Williams, Brandon McCaskill, and Defendant were standing outside of 856 Mt. Pleasant Road. (T.T. p. 326-27). He stated that he
went back into the house, along with a few others, and while he was in the bathroom, Manly Banks appeared. (T.T. p. 327). He went
back outside to join Manly Banks, Defendant, and Malik Cogburn, who were having a friendly discussion. (T.T. p. 329). A few
minutes later, he went inside and less than a minute later he heard gunshots. (T.T. p. 329). Immediately, Malik Cogburn runs into
the house followed by Defendant. (T.T. p. 330). At that point, Defendant was told by someone in the house to run, and he left the
residence through the basement. (T.T. p. 331).

Detective Anthony Beatty, a City of Pittsburgh Police Office assigned to the Violent Crimes/Homicide Unit, testified that he was
called out from home on August 10, 2016 to investigate the fatal shooting of Manly Banks, III. (T.T. p. 354). After stopping at police
headquarters to obtain supplies, he headed to the scene to begin his investigation. (T.T. p. 355). After Defendant was apprehended
in McKees Rocks in October 2016, Detective Beatty took him into custody. (T.T. p. 361). He noticed that Defendant’s physical
condition appeared to be fine. (T.T. p, 362). Once in the car, Defendant asked the officers, “How did y’all find me?” (T.T. p. 363).
Defendant was cooperative and followed directions. (T.T. p. 364). Defendant Beatty read Defendant his Miranda rights from the
Pittsburgh Bureau of Police Miranda rights form. (T.T. p. 365). Defendant waived his rights, and agreed to speak with Detective
Beatty. (T.T. p. 369). Initially, Defendant denied being in Northview Heights or anywhere in that vicinity at the time Manly Banks
was shot to death. (T.T. pp. 369-70).

However, after speaking with Detective Fallert, Defendant made the following audio and video recorded statement: he stated
that on August 10, 2016, he went to hang out with people he thought were friends. (T.T. p. 390). He stayed there for a while, left,
and came back. (T.T. p. 391). He was called outside for a cigarette, and he was approached by another male who stated, “leave
Northview or [you’ll] die.” (T.T. p. 391). Defendant replied, “you got it, big dog” and took a step back. (T.T. p. 393). The other male
replied, “I’m not your dog, don’t call me your dog,” and pulled a gun from the center of his waistband. (T.T. pp. 392-93, 405).
Defendant then drew his firearm and fired his gun ten (10) or (11) times. (T.T. p. 395). He then ran into the house, down into the
basement, and out of the rear of the house. (T.T. p. 396). Shortly thereafter he called a jitney, who took him toward Duquesne where
he dismantled and disposed of the firearm, which he admitted was a Smith & Wesson 0.40 calibur semiautomatic handgun. (T.T.
pp. 399).

There was no gun recovered at the scene of 865 Mt. Pleasant Road or on the person or clothing of Manly Banks. (T.T. pp. 423-24).
Dr. Todd Luckasevic, a forensic pathologist/assistant medical examiner for the Allegheny County Medical Examiner’s Office,

after being qualified as an expert in forensic pathology, testified that he had examined the remains of Manly Banks, III, the victim
in this case. (T.T. p. 432). He testified that Manly Banks had suffered from seven (7) gunshot wounds to his trunk and extremities.
(T.T. p. 434). Dr. Luckasevic testified that gunshot wound “A” entered through the left chest and constituted three lethal wounds,
as it injured the heart, lung, and aorta. (T.T. pp. 435-36). The survivability for this type of wound is approximately one minute.
(T.T. p. 437). Dr. Luckasevic testified that there was no natural disease process, and he concluded that Manly Banks died as a
result of multiple gunshot wounds to the trunk. (T.T. p. 451). Further, Dr. Luckasevic testified that the manner of death was a
homicide. (T.T. p. 451).

Detective Beatty testified that Defendant had previous convictions for carrying a prohibited offensive weapon and did not have
a license to carry a concealed weapon. (T.T. pp. 475-77).

Defendant’s first issue on appeal is that. The evidence presented at trial, even in the light most favorable to the Commonwealth,
was insufficient as a matter of law to convict him of criminal homicide. Specifically, Defendant raised the defense of self-defense
and the Commonwealth failed to disprove self-defense.

The Pennsylvania Supreme Court set forth the appropriate standard for reviewing a sufficiency of the evidence claim as follows:

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt. Where the evidence offered to support the verdict is in contradiction to the physical facts, in
contravention to human experience and the laws of nature, then the evidence is insufficient as a matter of law. When
reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict winner
giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence.

Commonwealth v. Widmer, 560 Pa. 308, 319–20, 744 A.2d 745, 751–52 (Pa. 2000) (citations omitted). Defendant in this matter was
convicted of third degree murder, which is defined as, “all other kinds of murder.” 18 Pa.C.S.A. §2502(c). Murder is a killing with
malice, in other words, “not only a particular ill-will, but every case where there is wickedness of disposition, hardness of heart,
cruelty, recklessness of consequences, and a mind regardless of social duty, although a particular person may not be intended to
be injured.” Commonwealth v. Packer, 641 Pa. 391, 403, 168 A.3d 161, 168 (Pa. 2017)

At trial, Defendant did not contest that he committed the killing, rather, he argued that the killing was justified, and placed at
issue the defense of self-defense. The burden of raising the defense of self-defense is placed on Defendant, but then the burden
shifts to the Commonwealth to disprove self-defense. The Pennsylvania Supreme Court, in Commonwealth v. Mouzon, 617 Pa. 527,
53 A.3d 738 (Pa. 2012), articulated this standard and stated:

By way of background, a claim of self-defense (or justification, to use the term employed in the Crimes Code) requires
evidence establishing three elements: (a) [that the defendant] reasonably believed that he was in imminent danger of
death or serious bodily injury and that it was necessary to use deadly force against the victim to prevent such harm;
(b) that the defendant was free from fault in provoking the difficulty which culminated in the slaying; and (c) that the
[defendant] did not violate any duty to retreat. Although the defendant has no burden to prove self-defense, see
discussion below, before the defense is properly in issue there must be some evidence, from whatever source, to justify
such a finding. Once the question is properly raised, the burden is upon the Commonwealth to prove beyond a reason-
able doubt that the defendant was not acting in self-defense. The Commonwealth sustains that burden of negation if it
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proves any of the following: that the slayer was not free from fault in provoking or continuing the difficulty which
resulted in the slaying; that the slayer did not reasonably believe that [he] was in imminent danger of death or great
bodily harm, and that it was necessary to kill in order to save [him]self therefrom; or that the slayer violated a duty to
retreat or avoid the danger.

Commonwealth v. Mouzon, 617 Pa. 527, 531–32, 53 A.3d 738, 740–41 (2012)(citations omitted). The facts, as set forth here, do not
establish that Defendant acted in self-defense. Initially, the video evidence establishes that Defendant, Manly Banks, and Malik
Cogburn were standing outside of 865 Mt. Pleasant Road. Manly Banks was leaning on a brick pillar when Defendant pulls his
firearm from his right pants pocket and fires seven (7) shots into Manly Banks, killing him. The video evidence did not show any
aggressive movements or mannerisms by Manly Banks prior to Defendant’s actions. Further, testimony from Malik Cogburn
established that Defendant’s actions were unprovoked. As such, the Commonwealth disproved self-defense, and the evidence was
sufficient to convict Defendant of third degree murder.

Defendant’s second issue on appeal is that the evidence was wholly insufficient to establish that Defendant was guilty of
carrying a firearm without a license, as there was no evidence that proved beyond a reasonable doubt that Defendant carried a
weapon concealed on or about his person. This issue is without merit. The facts as set forth above clearly establish that Defendant
carried a 0.40 calibur Smith & Wesson semiautomatic handgun in his right pants pocket. Video evidence showed Defendant
strutting at the basketball court with a gun in his waistband. Further, video evidence showed Defendant removing the firearm from
his right pants pocket and shooting Manly Banks. Further, Defendant in his video and audio recorded statement stated, “I didn’t
kind of carry a gun for protection. I carried a gun for protection” and admitted that he pulled the gun out of his right pocket. (T.T.
pp. 389, 394 emphasis added).

Lastly, the testimony of Detective Beatty established that Defendant did not have a license to carry a firearm. As such, there
was sufficient evidence to establish that Defendant committed the offense of carrying a firearm without a license.

Defendant’s third issue on appeal challenges this Court’s sentence of 17-34 years incarceration in a state correctional
institution. Defendant asserts that this Court erred in sentencing Defendant in the aggravated range of the guidelines without
supporting factors. Initially, Defendant’s sentence for murder in the third degree was 15-30 years or 180 to 360 months. The
standard range on Defendant’s guidelines for third degree murder is 114-240 months. As such, Defendant’s sentence for third
degree murder is in the middle of the standard range of the guidelines. Further, it is noted that the offense of murder in the third
degree does not have an aggravated range, as any sentence above 240 months would exceed the statutory maximum period of
incarceration for this offense. With regard to Defendant’s sentence for person not to possess a firearm, Defendant received a
sentence of 24-42 months, which falls within the mitigated range of the guidelines. As such, it is clear that Defendant’s sentence
is not an aggravated range sentence.

When sentencing an offender to a period of total confinement, a sentencing court is required to consider the mandates of
42 Pa.C.S.A. §9725, which states:

The court shall impose a sentence of total confinement if, having regard to the nature and circumstances of the crime and
the history, character, and condition of the defendant, it is of the opinion that the total confinement of the defendant is
necessary because:

(1) There is undue risk that during a period of probation or partial confinement the defendant will commit another
crime;

(2) The defendant is in need of correctional treatment that can be provided most effectively by his commitment to an
institution; or

(3) A lesser sentence will depreciate the seriousness of the crime of the defendant.

42 Pa.C.S.A. §9725. An analysis of these factors led this Court to the conclusion that total confinement was necessary. Further, as
stated in Commonwealth v. Moury, 992 A.2d 162 (Pa. Super. 2010), “where a sentence is within the standard range of the guide-
lines, Pennsylvania law views the sentence as appropriate under the Sentencing Code.” Moury, 992 A.2d at 171. Considering
Defendant’s sentence falls within the standard range of the guidelines, it was not an abuse of discretion.

Defendant’s final issue on appeal is that the verdict was against the weight of the evidence to such an extent that it necessitates
a new trial. The Pennsylvania Supreme Court also discussed a challenge to the weight of the evidence in Commonwealth v. Widmer,
supra. Specifically, the Widmer Court stated:

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there is
sufficient evidence to sustain the verdict. Thus, the trial court is under no obligation to view the evidence in the light
most favorable to the verdict winner. An allegation that the verdict is against the weight of the evidence is addressed to
the discretion of the trial court. A new trial should not be granted because of a mere conflict in the testimony or because
the judge on the same facts would have arrived at a different conclusion. A trial judge must do more than reassess the
credibility of the witnesses and allege that he would not have assented to the verdict if he were a juror. Trial judges, in
reviewing a claim that the verdict is against the weight of the evidence do not sit as the thirteenth juror. Rather, the role
of the trial judge is to determine that notwithstanding all the facts, certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all the facts is to deny justice.

Commonwealth v. Widmer, 560 Pa. at 319–20, 744 A.2d at 751–52 (citations omitted). In this case, there are no facts that are clearly
of greater weight that would support a different verdict. Significantly, there were no facts presented to this Court that would
support a finding that Defendant acted in self-defense so as to warrant a new trial.

For the foregoing reasons, this Court’s November 1, 2018 Order of Sentence should be affirmed.

BY THE COURT:
/s/Flaherty, J.
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Commonwealth of Pennsylvania v.
John Mullarkey

Criminal Appeal—PCRA—Homicide—After-Discovered Evidence—TV Documentary—Speculative—Request for Discovery

Defendant seeks the court to compel documentary filmmaker to provide evidence from a TV real-crime documentary
covering the defendant’s case.

No. CC 2007013073. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—May 22, 2019.

MEMORANDUM OPINION
and ORDER of COURT

Before the Court is the Motion by the Defendant, John Mullarkey, seeking a certification for the compelled appearance of
an out-of-state witness pursuant to 42 Pa. C.S.A. § 5964. The Commonwealth has filed a reply opposing the defendant’s Motion.
For the reasons that follow, the defendant’s Motion will be denied.
On June 29, 2009, the defendant was found guilty by a jury of First-Degree Murder in the stabbing death of his former

girlfriend, Demi Cuccia. He was immediately sentenced to life in prison without the possibility of parole. The defendant filed
a timely direct appeal to the Superior Court of Pennsylvania. In this appeal, he raised three claims:

1. The trial court erred in ruling that a jury instruction on voluntary manslaughter was not warranted;

2. The trial court·abused its discretion when it denied a continuance or mistrial towards the end of the trial when
Accutane was pulled off the market; and

3. The trial court abused its discretion in admitting an autopsy photograph.

The judgment of sentence was affirmed by the Superior Court on August 10, 2011. A subsequent Petition for Allowance of Appeal
to the Pennsylvania Supreme Court was denied on February 15, 2012.

The defendant filed a counseled Post Conviction Relief Act Petition on February 13, 2013 in which he raised the following claims:

1. Counsel was ineffective for failing to move to suppress the statement Petitioner made to police and/or for failing
to present to the jury evidence that the statement was not voluntary which would have required an instruction on the
voluntariness of the confession be given to the jury.

2. Counsel was ineffective for failing to object to the prosecutor’s closing argument;

3. Counsel was ineffective for failing to present evidence of the victim’s character to establish adequate provocation;

4. Counsel was ineffective for failing to present as his expert witness, Dr. Fred Fochtrnan - as opposed to Dr. Wagner - to
testify about Accutane;

5. Counsel was ineffective for failing to present Eric Lee Vey, M.D., as an expert in forensic pathology, to testify about
state of mind as inferred by the nature of the victim’s and Petitioner’s wounds and;

6. Counsel was ineffective for failing to present expert psychiatric testimony from Dr. Ernest Boswell - as opposed to
Dr. Robert Wettstein - to testify regarding Petitioner’s mental state at the time of the killing;

7. Counsel was ineffective for failing to present character witnesses;

8. Counsel was ineffective for failing to call the victim’s brother to testify regarding whether he knew Petitioner carried
a knife; and

9. Counsel was ineffective for failing to call witnesses to testify about the victim and Petitioner’s romantic relationship.

The Petition was denied on September 4, 2014. The Superior Court affirmed the dismissal and the Pennsylvania Supreme Court
denied defendant’s Petition for Allowance of Appeal on August 3, 2016.
The defendant then sought relief in Federal Court, filing a Petition of Writ of Habeas Corpus with the United States District

Court for the Western District of Pennsylvania. That petition was denied. The defendant’s appeal of that denial ended when the
United States Supreme Court denied defendant’s Petition for Writ of Certiorari on June 25, 2018.
While the Habeas matter was pending in federal court, the defendant filed a second PCRA Petition on July 6, 2017. In

that Petition, the defendant alleged that he is entitled to relief based on after discovered evidence based on an episode of a
television documentary about the killing of Demi Cuccia that appeared on the Discovery ID television network. The Court stayed
proceedings in that matter pending outcome of the Habeas matter in federal Court. On April 4, 2019, the Court lifted the stay and
directed the defendant to file an Amended Petition, if warranted, no later than June 1, 2019. The instant Petition was filed on May
13, 2019. The Commonwealth replied on May 17, 2019.
In this Petition, the defendant asks this Court to compel Discovery Communications, LLC, a Maryland Corporation, to appear

in Court and bring documents and things. In particular, the defendant wants to compel the production of several hours of video
footage that was taken but not aired on the television broadcast of the episode, as well as other information.
The Commonwealth argues that the request is improper both because there is not a “criminal prosecution or grand jury inves-

tigation” pending or about to start and because no hearing is currently scheduled in the PCRA proceeding. It contends that this is
an attempt by the defendant to circumvent Pa. R. Crim. P. 902 (E) (1) which prohibits discovery requests in PCRA proceedings
absent a showing of exceptional circumstances warranting the discovery request.
The Commonwealth seems to argue that a request made pursuant to the section 5964 is always inappropriate in a PCRA

proceeding because the statute refers to a “criminal prosecution or grand jury investigation” and a PCRA proceeding involves
neither of those. The Court does not agree. While it is true that section 5964 does make specific reference to a “criminal prosecution
or grand jury investigations”, the definition for “witness” provided in section 5962 states that the term: “Includes a person whose
testimony is desired in any proceeding or investigation by a grand jury or in a criminal action, prosecution or proceeding.”
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Accordingly, the court believes that upon a proper showing, the remedy set forth in section 5964 is available to defendants in
pending PCRA matters.
In this matter, the request is premature. There is no hearing scheduled. The Commonwealth has yet to file an answer and the

Court has yet to determine if the allegations in the Petition would entitle the defendant to an evidentiary hearing. To the extent
that the defendant is seeking to invoke his right to engage in discovery pursuant to rule 902, his Petition does not establish the
presence of exceptional circumstances required to permit him to engage in discovery. His Petition sets forth nothing more than
mere speculation that the raw video footage may contain exculpatory evidence. “Mere speculation that Brady materials may exist
does not constitute a showing of exceptional circumstances as required by this rule. See Lark, supra, (finding appellant’s request
to review government files for evidence of payments to witnesses properly rejected as fishing expedition where allegation was pure
speculation).” Commonwealth v. Dickerson, 900 A.2d 407, 412 (Pa. Super. 2006).
In his Petition, the defendant identifies four items that he contends support his request for access to information from Discovery

Communications. All are purely speculative. First, he claims that in an interview with the police officer who first responded to the
scene, Officer Sarah Skoog, she “insinuated” that she handled John Mullarkey’s cell phone and that this is inconsistent with what
she told homicide detective Scott Sherer when interviewed on August 15, 2007 which made no mention of her handling the phone.
This claim is meritless for two reasons. First, Officer Skoog’s comments do not suggest that she handled the phone. The narrator,
at 18:50 of the episode, stated “While, back at the crime scene, county police discover a knife covered in blood. They also find two
cell phones.” The video then cuts to the interview of Officer Skoog when she is asked about the “chilling message” on the cell
phone. She describes the message, and, when asked by the interviewer if “that made it clear, to you at least, that he came here in
an attempt to carry out a murder/suicide”, she responded, “yes”. The Petition conveniently fails to mention that the narration made
it clear that the phones were discovered by the “county police.” Accordingly, the video does not reveal anything about the handling
of the defendant’s phone that is inconsistent with what Officer Skoog told Detective Scherer or what was presented at trial. Second,
the defendant has not explained why, if Officer Skoog did handle the defendant’s phone, this would constitute exculpatory evidence.
The defendant has offered nothing regarding the cell phone that establishes the exceptional circumstances required to justify the
discovery sought here.
Next, the defendant claims he needs to see the video footage to “assist him in searching for” a “five (5) page letter” he claims

to have written while in the hospital. He claims that he wrote the letter “during a time of extreme suffering and lamenting” and
the contents would be relevant to “the question of intent”. (See Defendant’s Petition, ¶¶ 30-32). Again, it is pure speculation that
any yet unseen video would help the defendant recall what he did with this letter. Frankly, it is pure speculation that such a letter
ever existed. This Petition filed after a direct appeal, the first PCRA, the appeal of the denial of that PCRA, the federal Habeas
Corpus proceedings and the filing of the second PCRA Petition in 2017, is the first time that the defendant has made any mention
of this letter. Moreover, even if such a letter existed, the defendant’s failure to raise any claim based on it would preclude him from
raising it now due to the waiver provisions of the PCRA. 42 Pa. C.S.A. § 9544 (b). Finally, the defendant has not explained how
a prior, out-of-court, potentially self-serving statement by the defendant would be admissible at trial or could have affected the
outcome of the trial. In the absence of a showing that the discovery would secure exculpatory evidence or lead to the discovery
of such evidence, a defendant is not entitled to engage in discovery.
The defendant next claims that the episode “displayed scenes from more than one dash-cam video” when police reports

indicate that one of the videos from a dash cam on one of the responding police vehicles malfunctioned and the video from that
vehicle could not be played. (See Defendant’s Petition, at ¶ 33-36). In support of this request, the defendant alleges, “The raw
or outtake footage, and other information in the possession of Discovery Channel, will shed light on the existence of other dash
cam videos because two (2) different dash cam videos purportedly appear on the Show.” (Defendant’s Petition, at ¶ 36). This
sentence is pure speculation. The defendant has not even attempted to explain what could be depicted on the damaged video that
was not depicted on the other dash can videos that could prove helpful to him.
Finally, the defendant claims that there are two versions of the video, one at the YouTube channel for which he provided the

URL and another from the Discovery Channel that is stored on Exhibit A.1 The defendant attached affidavits from three people
recounting what they claim to be inconsistencies between the episode on YouTube and the version that appears in Exhibit A. They
are Rita Haynes, James Rogers Bentley (the defendant’s uncle) and Linda Mullarkey (the defendant’s mother). None of the
so-called inconsistencies are of any moment. The defendant does not explain how these immaterial differences between what
Discovery Communications provided and what is available on YouTube are in any way exculpatory. The speculation, however, is
that there might me other raw video footage that could be helpful. Such speculation is insufficient to grant the defendant leave to
engage in discovery.
In essence, the defendant wishes to engage in a fishing expedition by being asked to allow to review raw footage of inter-

views of witnesses conducted years after the circumstances they are describing and after the trial at which they testified.
The defendant’s speculation that there may be statements made by these witnesses that could possibly lead to exculpatory
evidence does not establish the exceptional circumstances the defendant must demonstrate before he is granted leave to
engage in discovery.2

BY THE COURT:
/s/Manning, P.J.E.

1 The Court would note that a full version of what appears to be the episode broadcast on the Discovery ID channel is available at
the Investigation Discovery Channel website, https://www.investigationdiscovery.com/tv-shows/scene-of-the-crime-with-tonyharris/
full-episodes/deadly-breakup?
2 The defendant was ordered to file an Amended Petition, if warranted, by June 1, 2019. As the defendant has not requested an
extension of time, the Court intends to hold him to that deadline.

ORDER OF COURT
AND NOW, for the reasons set forth in the foregoing Memorandum Opinion, the defendant’s Petition for Certificate Directing

the Appearance of out of State Witness to Appear and Bring  Documents is hereby DENIED.

BY THE COURT:
/s/Manning, P.J.E.
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Marc R. Werksman v. Tracy John Banas
Motor Vehicle—Jury Verdict—Insurance Status Disclosure—Prejudice—Post-Trial Relief

Court denied Defendants’ Motion for Post Trial Relief related to jury verdict in motor vehicle accident case ($175,000)
based on Plaintiff ’s incidental comment about exchanging insurance information on direct examination. The comment
falls under an exception to the general rule that insurance status is irrelevant and prejudicial warranting trial continuance
because the comment was vague, inadvertent and not intentionally elicited to prejudice the trial. Furthermore, Defense
counsel rejected Court’s offer to provide a curative instruction and Defendant failed to demonstrate he suffered prejudice.

No. GD 16-002065. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Connelly, J.—May 1, 2019.

OPINION
The above-captioned matter involved a motor vehicle accident, where the only issue for consideration by the jury was damages.

On January 16, 2019, the jury entered a verdict in favor of Plaintiff, Marc R. Werksman, in the amount of $175,000.00. Defendant,
Tracy John Banas, filed a Motion for Post-Trial Relief on January 25, 2019. Plaintiff filed a Response in Opposition on January 29,
2019. Both parties then filed additional written argument, and this Court heard oral argument on April 10, 2019.
In his Motion, Defendant raises a sole issue for this Court’s consideration: whether this Court should grant a new trial because

the disclosure of the Defendant’s insurance status to the jury tainted this case in a way that could not be cured by a curative
instruction. A review of the record demonstrates that Plaintiff made an incidental comment about exchanging insurance informa-
tion on direct examination:

[Plaintiff ’s counsel]: Things that we talked about already. All right. I want to talk at length about it, but we will talk a
little bit about the collision. This motor vehicle collision occurred on August 22, 2015?

[Plaintiff] : Correct.

[Plaintiffs counsel]: Tell the jury just briefly where you were, what you were doing?

[Plaintiff]: I was heading on Rodi Road to the Dunkin’ Donuts and there [were] cars coming the other way, so I stopped,
put my turn signal on to turn in, wait for the other traffic to clear up. And I heard a screech and was hit in the rear.

[Plaintiff ’s counsel] : What did you do after the impact or the collision?

[Plaintiff]: I pulled into the Dunkin’ Donuts parking lot, called the police. They came. They took, you know, names and
numbers and whatnot. We exchanged insurance information.

Transcript of Excerpt Proceedings of Trial, January 15, 2019 (“T.T.”), at 10-11. Following this testimony, defense counsel timely
objected and moved for a mistrial at sidebar:

[Defense counsel]: Plaintiff mentioned that the Defendant has insurance. I’m moving for a mistrial.

[The Court]: Response?

[Plaintiff ’s counsel]: Judge, I would think it was a completely innocent thing. He has been - this case resulted in a
mistrial last time.1 He has been educated and warned and told and knows we’re not supposed to mention that word. And
I don’t know why he did. Obviously it is a slip of the tongue.

And at most, Your Honor, I would think it would require some type of curative instruction to the jury. I don’t believe - I
would hope certainly it wouldn’t amount to the need for a mistrial in this case especially in light of the fact–

[The Court]: I will deny the motion for a mistrial. Please continue. We will talk about the need for a curative instruction
if that’s necessary.

[Defense counsel] : That’s only going to make it worse.

[The Court]: If you want something, I’ll leave it up to you.

T.T. at 11-12. This Court denied Defendant’s request for a mistrial because the comment about the exchange of insurance infor-
mation appeared to the court to be vague and inadvertent, and not intentionally elicited to prejudice the trial. Moreover, we offered
to provide a curative instruction to the jury, which defense counsel tactically refused. Defendant now argues he was prejudiced by
the mention of insurance during trial, such that a new trial is warranted.
As a general rule in a trespass action, “the fact that a defendant is insured is irrelevant and the injection of such an issue is so

prejudicial that it calls for the withdrawal of a juror and continuance of the trial.” Deeney v. Krauss, 147 A.2d 369, 371 (Pa. 1959)
(citations omitted). “To this general rule there is an exception where the reference to insurance is so vague and indefinite as to
preclude any prejudicial effect or violate the rule prohibiting references to insurance.” Id. In Deeney, Elizabeth Deeney was
injured when struck by a motor vehicle operated by Raymond Krauss, while she crossed an intersection in Philadelphia. Id. at 370.
When asked on cross-examination whether he provided a statement to anyone other than the police, Mr. Krauss testified that he
provided a statement of his version of the accident to “[t]he insurance representative.” Id. Mr. Krauss also testified he tried to
console Mrs. Deeney following the accident, by explaining to her that he had insurance and was taking her to the hospital. Id. at
371. The trial court promptly instructed the jury to ignore the references to insurance. Id.
On appeal, Mr. Krauss argued he was entitled to a new trial because the jury was improperly influenced by references made to insur-

ance. Id. at 370. The Deeney Court disagreed, determining the first reference regarding the insurance representative fell within the
exception to the general rule, because it was “vague and indefinite so as to preclude any prejudicial effect or violate the rule prohibiting
references to insurance.” Id. at 371-372. The Deeney Court further determined the second reference regarding his insurance status was
not responsive to the actual question asked, and any prejudice that may have occurred were results of his own actions. Id. at 371.
Similar to Deeney, in this case Plaintiff’s statement regarding the exchange of insurance information also falls within the exception

to the general rule. On direct examination, Plaintiff was asked to explain to the jury what he did after the collision; Plaintiff respond-
ed that he pulled into a parking lot, called the police, provided the police information, and exchanged insurance information, all very
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typical, and in fact expected, actions following a motor vehicle accident. This court finds that Plaintiff’s reference to the exchange of
insurance information in this case, as in Deeney, was so “vague and indefinite” as to preclude any particular prejudicial effect. Id.
Furthermore, the mere mention of the word insurance does not result in a new trial unless Defendant can demonstrate prejudice:

It is well settled that in reviewing an order to grant a new trial our standard of review is limited to determining whether
the trial court abused its discretion or committed an error of law …. The general rule in Pennsylvania is that evidence
of insurance is irrelevant and prejudicial and justifies the grant of a mistrial. However, the mere mention of the word
insurance does not necessitate a new trial unless the aggrieved party can demonstrate prejudice.

Allied Elec. Supply Co. v. Roberts, 797 A.2d 362, 364 (Pa. Super. 2002) (citations omitted). Here, Defendant failed to demonstrate
he suffered prejudice as a result of Plaintiff ’s vague reference to the exchange of insurance information. Defendant argues that
the jury’s verdict of $175,000 is so excessive that it necessarily was the result of prejudice resulting from the singular mention of
the word “insurance.” However, this Court is unable to conclude Defendant suffered prejudice simply based on the jury’s verdict,
especially in light of the evidence presented at trial, which included Defendant’s own-expert, Howard Senter, M.D., agreeing with
Plaintiff ’s expert, Patrick Flanigan, M.D., that the injuries suffered by the Plaintiff in the accident necessitated surgical interven-
tion consisting of a lumbar microdiskectomy, resulting in ongoing, and potentially permanent, neurological issues in his left lower
extremity. See trial testimony of Howard Semer, M.D. and Patrick Flanigan, M.D., taken via videotaped deposition. It is well estab-
lished that the value of a particular injury is within the purview of the jury, and should not be disturbed absent evidence that the
verdict was the result of passion, prejudice, partiality or corruption. Carroll v. Kephart, 717 A.2d 554 (Pa. Super. 1998). If the
verdict bears a reasonable resemblance to the proven evidence, it is not the courts function to substitute its judgment for the jury’s.
Id. Here, the court finds no evidence that the jury’s verdict was so excessive that it had to be the result of prejudice resulting from
the vague, singular mention of the word insurance.
Thus, for the reasons set forth at length above, the court finds the Defendant is not entitled to a new trial. Accordingly, we enter

the following Order:
ORDER OF COURT

AND NOW, this lst day of May, 2019, upon consideration of Defendant’s Motion for Post-Trial Relief, Plaintiffs Response in
Opposition, the parties’ written and oral arguments, and the applicable law, IT IS HEREBY ORDERED that Defendant’s Motion
for Post-Trial Relief is DENIED.

BY THE COURT:
/s/Connelly, J.

1 The undersigned did not preside over the previous trial that resulted in a mistrial, but understands that the mistrial was not the
result of the mention of insurance, but rather the mention of settlement negotiations during trial in front of the jury.

Wilma Gilmore v.
Nationwide Property & Casualty Insurance Company

Slip and Fall—Insurance Coverage—Summary Judgment

Plaintiff slipped on ice exiting her vehicle. Court granted summary judgment in favor of Defendant insurer because
Plaintiff failed to establish a causal connection between her injuries and the covered “maintenance or use” of the vehicle.
The harm arose from slipping on ice which is an external force other than the vehicle itself.

No. GD 17-005190. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Connelly, J.—June 6, 2019.

OPINION
Before the Court is a Motion for Summary Judgment filed by Defendant Nationwide Property & Casualty Insurance Company.

Upon review of the documents submitted by each party, the Court finds summary judgment is appropriate for the following reasons.

BACKGROUND
This action arises out of an incident in which the Plaintiff, Wilma Gilmore (“Gilmore”), sustained injuries while attempting

to exit her vehicle. According to the Complaint, Gilmore “was injured as she was alighting from her vehicle and slipped while
hold ing onto the steering wheel/controls of the car.” See Complaint ¶8. At the time of the incident, the vehicle that Gilmore was
exiting was insured under a policy issued by Nationwide Property & Casualty Insurance Company (“Nationwide”), and the policy
provided first party benefit coverage to insureds injured “as a result of an accident that arises out of the maintenance or use of
a motor vehicle.” See Stipulation, p. Fl. Nationwide denied coverage, stating that Gilmore’s injury did not arise out of the “main-
tenance or use of a motor vehicle.” Gilmore responded by filing this Breach of Contract action, seeking payment of all outstand-
ing medical bills arising from the subject incident, as well as interest and attorneys’ fees.
Limited discovery was undertaken, after which Nationwide filed this Motion for Summary Judgment. The Court heard oral

argument, and thereafter the parties supplemented the record to include the policy under which coverage was being sought, and
filed supplemental briefs for this Court’s consideration. The Court has reviewed the record and the briefs submitted by the parties
and is now ready to render a decision.

Summary Judgment Standard
Motions for summary judgment are governed by Pa.R.C.P. 1035.1 et seq. At the proper time,1 a party may move for summary

judgment in whole or in part as a matter of law whenever there is no genuine issue of any material fact2 as to a necessary element
of the cause of action or defense that could be established by additional discovery or expert report. Pa.R.C.P. 1035.2(1). The func-
tion of the court is not to decide issues of fact, but solely to determine if there is an issue of fact to be tried. Demmler v. SmithKline
Beecham Corp., 671 A.2d 1151 (Pa. 1996). Summary judgment may be granted only when the record clearly shows that there are
no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law. Sellers v. Township of
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Abington, 106 A.3d 679, 684 (Pa. 2014). Stated differently, summary judgment should only be granted when the case is clear and
free from doubt. Ford v. American States Insurance Company, 154 A.3d 237, 244 (Pa. 2017).
Furthermore, the moving party holds the burden of establishing a lack of genuine issues of material fact, or that the record

contains insufficient evidence of facts to make out a prima facie cause of action or defense. Penn Ctr. House, Inc. v. Hoffman, 553
A.2d 900, 903 (Pa. 1989); see also Pa.R.C.P. 1035.2(a). The Court must view all facts in a light most favorable to the non-moving
party and resolve all doubts as to the existence of any material fact against the moving party. Northwestern Youth Services, Inc. v.
Com., Dept. of Public Welfare, 66 A.3d 301, 309 (Pa. 2013). Additionally, the non-moving party must respond to a motion for
summary judgment within thirty days of service indicating either of the following:”

(1) one or more issues of fact arising from evidence in the record controverting the evidence cited in support of the motion
or from a challenge to the credibility of one or more witnesses testifying in support of the motion; or
(2) evidence in the record establishing the facts essential to the cause of action or defense which the motion cites as not
having been produced.

Pa.R.C.P. 1035.3(a). The non-moving party may not solely “rest upon the mere allegations or denials of the pleadings.” Id.

Discussion
The factual record as to exactly how Gilmore was injured was established by way of Request for Admissions served by

Nationwide. Gilmore’s response to those Requests for Admission has created the following record:

(1) That Gilmore was “exiting” her vehicle at the time of the incident (See, Request for Admission #1);

(2) That Gilmore “slipped because [her] foot came into contact with ice on the ground.” (See, Request for Admission #2);

(3) That Gilmore “slipped while exiting the vehicle and … believes had the signal shift not broken, she may have not
fallen out of the car.” (See, Request for Admission #3); and

(4) That “[Gilmore] landed on ground after the turn signal shift broke off as she held onto it, while attempting to gain her
balance after slipping, while exiting her car.” (See, Request for Admission #4).

Those facts having been established, the court next must examine the policy language under which coverage is being sought.
The provision of the policy which provides first party coverage, in pertinent part, is as follows:

We will pay first Party Benefits for the bodily injury of an insured as a result of an accident that arises out of the main-
tenance or use of a motor vehicle as a motor vehicle … See Stipulation, p. Fl.

Therefore, the issue to be determined is whether the facts of record establish that Gilmore was injured “as a result of an accident
that arises out of the maintenance or use of a motor vehicle as a motor vehicle.” Simply put, whether the act of exiting the vehicle
under the circumstances described in the Request for Admissions would be considered the “maintenance or use” of the vehicle.3

The issue of whether the act of exiting, or entering,4 a vehicle is considered the “maintenance or use” of a vehicle has been
addressed by numerous Pennsylvania courts. Most recently, the United States District Court for the Western District of
Pennsylvania addressed the issue in the context of an injury that occurred when an insured was injured when attempting to enter
his vehicle. In Hackbarth v. Nationwide Insurance Company, 2014 WL 3378695 (W.D. Pa.), Robert Hackbarth was injured when,
after shopping at a Wal-Mart, he fell while attempting to enter his vehicle. Specifically, the facts established the following:

After finishing his shopping, [Hackbarth] loaded items into the passenger side of the insured truck, walked around to
the driver side of the vehicle, and opened the driver side door and began to step into the truck, holding onto the door
with his left hand and the handle of the door with his right hand … Then, ‘while in physical contact with the GMC Truck
for purposes of entering the same to operate it, [Hackbarth] slipped and fell from partially within the vehicle to the
ground, sustaining serious and permanent injuries, including but not limited to a fractured left femur.’ … [Hackbarth]
further explained explained … ‘I opened up the driver’s door and [was] in the process of stepping onto the running board,
and when I lifted my right leg to step up on the running board … being the parking lot was slippery, slipped and I fell.’ …
At the time [Hackbarth] slipped, his foot was not yet on the running board; ‘I was stepping to put it up on, getting ready
onto the running board.’ ... [Hackberth] further explained that one foot was on the ground … See Hackbarth, p. 2.

Based on those set of facts, the District Court determined, in interpreting the identical Nationwide insurance policy that is at
issue in this case, that Hackbarths entering of the vehicle was not considered “maintenance or use” of the vehicle, so as to qualify
for first party benefits under the Nationwide policy. In so holding, the court found as follows:

[The Court finds] that [Hackbarth], who has alleged that he was injured when he slipped and fell ‘being the parking lot
was slippery,’ as he held onto the door and handle of the door of the truck as he stepped into it, has not sufficiently alleged
facts to support that his bodily injury was the ‘result of an accident that [arose] out of the maintenance or use of a motor
vehicle as a motor vehicle’ as required to be entitled to first party benefits under the Policy … We reach this legal
conclusion because … the vehicle ‘was the situs of the injury,’ but ‘its presence was not instrumental in the fall,’ and
‘the presence of the vehicle was merely incidental to the conditions that caused the injuries at issue,’ that being the
slippery parking lot. (Citing, Allstate Prop. & Cas. v. Squires, 667 F. 3d 388 (3d Cir. 2012)).

In reaching its decision, the District Court considered the Pennsylvania Superior Court case of Lucas-Raso v. American Mfrs.
Ins. Co., 657 A.2d 3 (Pa. Super. 1995). In Lucas-Raso, the Superior Court was asked to determine if an employee, while in the course
and scope of her employment, was injured as a result of the “maintenance or use” of her motor vehicle while in the process of
depositing proceeds from the previous days sales. Her intention was to drive the proceeds, along with her manager, to the bank.
However, after collecting the proceeds from the store, and while walking to her car, the following occurred:

After the assistant manager had entered the vehicle, [Lucas-Raso] began to walk towards the rear of the vehicle with the
intention of walking around the car and to the driver’s side door where she intended to enter it in order to drive to the
bank. As she was walking towards the rear of the car, she fell in a hole in the parking lot. She was not touching the car at
that time and did not fall against it. The fall, apparently, was caused by a hole in the parking lot and a slippery condition
caused by the still falling snow. Lucas-Raso at 163.
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The issue to be determined by the Superior Court was whether, under the facts set forth above, Lucas-Raso was injured as a result
of the “maintenance or use of a motor vehicle.” The court found she was not.

Automobile insurance compensates claimants who are injured in vehicle caused injuries (sic) … Undisputably, entering
a vehicle is essential to its use … Presently, appellant, who intended to enter her automobile, claims she stumbled after
stepping into a snow-covered pothole and was injured as a result. She has failed to show how her vehicle contributed to
her fall. Clearly, if appellant had encountered the same snow-covered pothole in a different location in the parking lot,
this case would not be before us. Appellant has offered no connection to link her fall to the use of her vehicle other than
her claim that she was en route to enter it. The facts illustrate that it was not the act of entering her vehicle which caused
appellant’s fall, and there was no other vehicle involved to break the chain of entry … [W]hile we acknowledge that appel-
lant was vehicle-oriented at the time of her fall, she has failed to establish the necessary nexus between her injury and
the use of the insured vehicle. Lucas-Raso at 169-170 (citations omitted).

In so holding, the Court clarified the meaning of the term “maintenance or use of a motor vehicle” as follows:

[W]e adopted the interpretation of a Pennsylvania Supreme Court case, decided before the enactment of the No-Fault Act,
which construed the phrase ‘arising out of the ownership, maintenance or use’ of a motor vehicle. The Court held that the
phrase ‘arising out of means causally connected with, not proximately caused by.’ ‘But for’ causation, i.e., a cause and
result relationship, is enough to satisfy this provision of the policy. This rationale also was determined to be applicable to
the phrase as used in the No-Fault Act. A finding that the harm arose from an instrumentality or external force other than
the motor vehicle itself will defeat a claim that the vehicle contributed to the cause of the injuries. Lucas-Raso, supra.

Shortly after the Lucas-Raso decision, the Third Circuit addressed the issue where an insured was injured when he slipped on
grease while exiting a vehicle, finding that injury was not the result of the “maintenance or use of a motor vehicle.”

Pennsylvania law makes clear that ‘maintenance or use of a motor vehicle’ requires causation. The court must determine
the ‘instrumentality used to cause the injury’ ... A layman would understand that the instrumentality used to cause the
injury in the case at bar was the substance on the surface of the parking lot. The cause of [the insured’s] injury was the
fact that he slipped on grease, and all the clever arguments of skilled legal advocates cannot alter this central event. It
was ‘mere fortuity’ that [the insured] was still partially in his car when he slipped. Causation, however, requires more
than ‘mere happenstance …’ U.S. Underwriters Ins. Co. v. Liberty Mutual Ins. Co., 80 F.3d 90 (3d Cir. 1996).

Applying the established case law to the facts of this case, it is clear that Gilmore has failed to establish a causal relation or
connection between her injuries and the maintenance or use of the insured vehicle. Gilmore alleges she slipped on ice while
exiting the vehicle, grabbed the turn signal shift to regain her balance, and landed on the ground when the turn signal shift broke.
Gilmore attempts to satisfy the definition of “maintenance or use of a motor vehicle” by attributing her fall, and injury, to the
breaking of the turn signal shift. However, it is clear that, but for slipping on the ice, the fall never would have occurred. Similarly,
in Hackbarth, supra., the fall was caused by “the slippery parking lot”; in Lucas-Raso, the fall was caused by “a hole in the park-
ing lot and slippery conditions caused by the still falling snow”; in U.S. Underwriters, the fall was caused when the insured “slipped
on grease.”5 Stated differently, the harm arose from an “instrumentality or external force other than the motor vehicle itself.”
Lucas-Raso, supra.,at 4. (See also, Mihalisis v. Progressive Northern Ins. Co., 2009 WL 10685267 (M.D. Pa. 2009) “When [insured]
slipped on ice when she stepped on the ground while alighting from her automobile, she was not injured as a result of maintenance
or use of a motor vehicle.”; and Hoover v. McCloskey Builders, Pa. D. & C. 4th 498 (CCP Blair Co. 2000), citing U.S. Underwriters,
supra., “[W]e believe causation can be shown only where the vehicle is directly involved in causing the injury,” therefore no
coverage where insured slipped on patch of ice while exiting insured vehicle.)
Thus, it is clear that Gilmore’s injuries did not arise out of the maintenance or use of the insured vehicle, and we enter the

following order:
BY THE COURT:
/s/Connelly, J.

1 Pa.R.C.P. 1035.2 (A party may move for summary judgment after the relevant pleadings are closed, but within such time as not
to unreasonably delay trial).
2 Pyeritz v. Commonwealth, 956 A.2d 1075, 1079 (Pa. Comwlth. 2008) (A fact is material, for summary judgment purposes, only if
it directly affects the disposition of the case).
3 Gilmore argues that because the subject policy covers persons while “occupying” an insured vehicle, and “occupying” is defined
as, among other things, “alighting from” the vehicle, she should be covered in this instance. However the policy is clear that First
Party Benefits are only to be paid for injuries arising out of the maintenance or use of a motor vehicle, and that is the analysis that
this court is considering.
4 The cases cited herein include scenarios where coverage is being sought by individuals injured while attempting to either enter
or exit their vehicles. This court finds the act of exiting or entering a vehicle the same for the purposes or the “maintenance or
use” analysis.
5 We realize the Hackbarth and U.S. Underwriters decisions are not binding on this court, however both opinions relied extensively
on the Superior Court’s decision in Lucas-Raso, and therefore are accepted as persuasive by this court.

ORDER OF COURT
AND NOW, this 6th day of June, 2019, upon review and consideration of Defendant Nationwide Property & Casualty Insurance

Company’s Motion for Summary Judgment, all subsequent submissions of the parties, oral arguments, and the applicable law, the
Court HEREBY ORDERS that Nationwide’s Motion for Summary Judgment is GRANTED. Plaintiff ’s Complaint is DISMISSED.

BY THE COURT:
/s/Connelly, J.
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Brooks v. Brooks
College Funds

The parties’ marriage settlement agreement appointed father as custodian of the children’s college savings funds that included
PUTMA accounts as well as 529 accounts. Father transferred funds from one child’s 529 account to pay for another child’s college
tuition. Mother filed a Petition for Special Relief to enforce the settlement agreement arguing that the father improperly trans-
ferred funds from one child’s account to the other and failed to keep the mother informed of the complete account statements as
required by the settlement agreement.

While the Master agreed with the mother and determined that the father improperly transferred the funds, resulting in enforce-
ment recommendations, the reviewing judge disagreed.

While PUTMA accounts are the irrevocable property of the child, 529 plans are marital accounts and remain the property of
the account holder. The settlement agreement provided the father with the custodial right to manage these college funds which
may be rolled over or transferred to another beneficiary in the original beneficiary’s family. Father had properly managed the
funds to pay for one child’s college education while the other child was taking a break from her post-secondary education. Father’s
decision to transfer the funds complied with the intended purpose of the accounts and therefore he was not held to have done
anything improper.

The settlement agreement did not require the father to obtain the mother’s consent in his handling of the college funds. As he
did not default in his due performance under the settlement agreement, no counsel fees were awarded to the mother.

(Christine Gale)
David A. Miller, Esquire for Plaintiff/Father.
Mary Bower Sheats, Esquire for Defendant/Mother.

No. FD13-3932-009. In the Court of Common Pleas of Allegheny County, Pennsylvania, Family Division.
Superior Court No. 1747 WDA 2018; 65 WDA 2019
Daniel D. Regan J., February 11, 2019

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
FAMILY DIVISION

David M. Brooks, Plaintiff, v. Gail S. Brooks, Defendant.

No. FD 13-3932-009; 1747 WDA 2018; 65 WDA 2019

OPINION
Gail S. Brooks (“Mother and/or Defendant”), appeals this Court’s November 13, 2018 and December 12, 2018 Orders which

granted David Mark Brooks (“Father and/or Plaintiff”) Exceptions and dismissed Mother’s Petition for Special Relief to Enforce
Marriage Settlement Agreement. For the reasons set forth below, the Court’s decisions should be affirmed.

RELEVANT FACTUAL AND PROCEDURAL HISTORY
On March 14, 2016 the divorced parties reached a Marriage Settlement Agreement (“MSA”), appointing Father as the custodian

of the children’s college saving accounts (three 529 accounts and seven PUTMA accounts). The agreement provides that Father
shall manage the college savings accounts in his best, good faith, and financial discretion for the three minor children, B.B., M.B.,
and C.B. Pursuant to the agreement, Father is obligated to provide Mother with a complete account statement on a semi-annual
basis, on January 15th and July 15th of every year, for as long as these college accounts exist. Upon receiving the July 15, 2017
statement, Mother became aware Father transferred $38,186.13 from M.B.’s 529 account to pay for B.B.’s college tuition.
On February 23, 2018, Mother filed a Petition for Special Relief to Enforce MSA with regard to the children’s college savings

accounts. Mother alleged Father had failed to comply with his obligations set forth in the MSA. Mother requested to be custodian
of all of the children’s college savings accounts, to provide the January 15, 2018 statement for C.B.’s PUTMA account No. 0918,
and direct Father to reimburse M.B.’s 529 account for the transferred $38,186.13. Father filed a Response on February 23, 2018,
requesting that Mother’s petition be denied with prejudice. On February 23, 2018 the Court issued an Order to schedule a hearing
before the Special Master. On April 24, 2018, a hearing was held before Master Peggy Lynn Ferber (“Master”) to determine
whether Father failed to comply with the MSA. 
On May 11, 2018, the Master entered a report finding that Father improperly transferred funds from one child’s account to

another’s and failed to keep Mother informed via complete account statements. The Master recommended the following: Father
transfer full custodial responsibility to Mother for the 529 and PUTMA accounts for C.B. and the remainder funds in the 529
account for M.B.; Father is to pay the sum of $38,196.13 back into M.B.’s 529 account; if there is any money remaining in B.B.’s
529 account, that money will be transferred back into M.B.’s account and shall be applied towards the $38,186.13 debt; and Father
shall pay the sum of Three Hundred Dollars ($300) per month for 56 consecutive months for Mother’s counsel. On May 21, 2018,
Father filed Exceptions to the Master’s Report and Recommendations. Mother did not file Cross-Exceptions. 
On November 13, 2018, the Court issued an Order granting Father’s Exceptions and dismissing Mother’s Petition for Special

Relief to Enforce MSA. On December 12, 2018, Mother filed a Notice of Appeal. Subsequently, on December 12, 2018, the Court
issued an Amended Order, clarifying that the Court decision was a Final Order. On January 11, 2019, Mother filed a second Notice
of Appeal for the Amended Order.

DISCUSSION
In her timely filed Notice of Appeals, Mother appealed the following:
I. The Amended Order of December 12, 2018 granting the Father’s Exceptions to the Master’s Report and Recommendations

A. The first issue is whether Father breached the MSA set forth on March 14, 2016. 

Mother asserts that Father improperly transferred money between the children’s savings accounts, breaching his fiduciary
obligations to each of the children. Father has the custodial right to manage the children’s college savings accounts, and Father did
not abuse that right.
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The college savings accounts at issue consist of two forms: PUTMA accounts and 529 accounts. PUTMA accounts permit
families to invest funds in the name of minors. Sternlicht v. Sternlicht, 876 A.2d 904, 905 (Pa. 2005). PUTMA funds are irrevo-
cably and indefeasibly the property of the child and do not constitute marital assets. Id. Strict statutes govern how a custodian
manages PUTMA funds. Id. Generally, the custodian must transfer the funds to the child at age 21. Id.
529 accounts are marital assets and remain property of the account holder. See, e.g., Slicing Up the Pie: Property Distribution

in Pennsylvania, Third Edition, David Ladov, Editor, pages 34-40. 529 accounts consist of state savings plans and prepaid tuition
plans. Id. 529 account plans may be rolled over or transferred to other beneficiaries in the original beneficiary’s family. Obtaining
instruction from one beneficiary to transfer funds to another family member is not required. Id.Mechanisms, such as MSAs, help
ensure both parties use the funds for the intended purpose and include penalties for misused funds. Id.
In the case at hand, the purpose of the 529 accounts were to fund the children’s post-secondary education. The MSA provides

that Father must manage the college savings accounts in his best, good faith, and financial discretion and in strict accordance with
all applicable law and regulations governing the college savings accounts. Father’s strategy managing the 529 accounts were to
move funds from one child to another as needed. Mother argues that Father misused $38,186.13 of M.B.’s 529 funds, breaching the
MSA. Father transferred M.B.’s 529 funds to pay for B.B.’s college tuition, but this does not breach the MSA. Father reasons B.B.
was in immediate need of college funding, whereas M.B. was not because she was taking a break from post-secondary education.
M.B. was not participating in post-secondary education and B.B. had insufficient funds in her 529 account at the time Father
transferred the $38,186.13. Father’s decision to transfer the 529 funds complies with the intended purpose of the accounts set forth
in the MSA. 
The 529 accounts were created after the birth of each child and funded during and after the marriage. The 529 funds were

primarily obtained as gifts from Father’s parents and grandparents. Father and his family continued to contribute to the 529 funds
post separation. Pursuant to the MSA, the college savings accounts are not a part of the parties’ marital estate, and Father
obtained the right to manage the accounts. Mother argues the Uniform Trust Act (“UTC”) requires Father to either secure
Mother’s consent as a settlor or obtain a court order prior to transferring funds among the college savings accounts. However,
the UTC requirements are not applicable because the MSA does not establish a trust nor establish Mother as a settlor of the 529
funds. The MSA establishes Father as the 529 account holder and grants him the discretion to transfer funds appropriately from
one child to another without obtaining instruction or consent from the original beneficiary. See, e.g., Slicing Up the Pie: Property
Distribution in Pennsylvania, Third Edition, David Ladov, Editor, pages 34-40. Similarly, the MSA does not explicitly state Father
must obtain Mother’s consent to move funds from one beneficiary to another, and the MSA does not state a court order is neces-
sary to do so either. Father does not have the same discretion to transfer funds among the children’s PUTMA accounts, but
PUTMA funds were never transferred. Therefore, Father has properly managed each of the children’s college savings accounts
pursuant to the MSA. 

B. Another issue is whether Father properly provided the statements for the PUTMA and 529 college savings accounts pursuant
to the MSA. 

Father has not breached his obligation to keep Mother informed via complete account statements and has complied with the
MSA. Sub paragraph (5)(B)(ii)(c) of the MSA provides: 

For so long as these College Accounts continue to exist, for each such College Account, on a semi-annual basis [i.e. by no
later than January 15th AND July 15th of every applicable year, with “time expressly being of the essence”], Husband
shall have the explicit affirmative obligation to provide Wife with a complete account statement.

See MSA (5)(B)(ii)(c), pg. 13.

Mother argues Father failed to supply a certificate of deposit (“CD”) statement in January 2018 for PUTMA account No. 0918.
However, there was no statement to provide in January 2018 because it no longer existed. The CD matured in July 2017 and the
funds moved into C.B.’s passbook savings Account No. 7504. Mother was provided with statements showing the increase in value
of C.B.’s PUTMA account 7504 from the CD maturation. Mother does not contest any other instances where Father has failed to
provide statements for the PUTMA and 529 college savings accounts. In fact, the record reflects Father has sent Mother complete
Wells Fargo statements before January 15th and July 15th of each year. Therefore, Father did no breach his obligation to provide
Mother with account statements pursuant to the MSA. 

C. The final issue is whether Father is obligated to pay for Mother’s counsel fees. 

Sub paragraph (11)(A) of the MSA provides:

If either party defaults in the due performance of any of the terms, conditions, and covenants of this AGREEMENT on
her or his part to be performed, then the non-defaulting party shall have the right to sue for specific performance or
damages for the breach of this AGREEMENT, and the defaulting party shall reimburse the non-defaulting party for the
legal fees for the services rendered by the non-defaulting party’s attorney in any action or proceeding to compel the
defaulting party’s due performance hereunder. 

See MSA (11)(A), pg. 19.

In the case at hand, Father has not defaulted in the due performance set forth in the MSA. Father has not breached the strict
fiduciary requirements governing the children’s college savings accounts. Therefore, Father should not be subject to the sanctions
stated in sub paragraph (11)(A) of the MSA. Each party is individually responsible for any legal fees for the services thus far.

CONCLUSION
In the case at hand, Father used the 529 funds as intended and set forth in the MSA. Father did not breach said agreement. For

the aforementioned reasons, this Court’s November 13, 2018 and December 12, 2018 Orders granting the Father’s Exceptions to
the Master’s Report and Recommendations and dismissing Mother’s Petition for Special Relief to Enforce Marriage Settlement
Agreement should be affirmed.

BY THE COURT:
/s/Regan, J.
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Maloney v. Maloney
Alimony

1. Husband and wife were married twenty-two years and at the time of the Master’s Hearing on Equitable Distribution and
Alimony, the husband was fifty years of age, earning $235,000 per year and the wife was fifty-three years of age and earning
minimal income. Husband’s vocational expert opined that the wife could earn just shy of $35,000 per year. Upon review, the
court disagreed, stating that the expert’s opinion as to wife’s earning capacity was unreasonable considering the wife’s limited
work experience and lengthy time out of the work force.

2. The trial court determined that the wife was entitled to significant alimony until she reached the age of sixty years, followed
by reduced alimony until she reached the age of sixty-five years.

3. The trial court relied heavily on six of the alimony factors in determining the alimony award: the parties’ earnings and earn-
ing capacities, their ages, the duration of the marriage, the contribution of the wife to the increased earning power of the husband,
the standard of living established during the marriage, and the contribution of the wife as a homemaker. The wife had spent
decades as a homemaker and mother, relocating a number of times as the husband was transferred and obtained new positions in
his employment.

4. The trial court’s decision provided significant alimony until the wife would be able to access retirement funds without
penalty, followed by lesser alimony until she could receive Medicare at age sixty-five.

5. Credit was not given to the length of time that alimony pendente lite was paid as the purpose of alimony pendente lite was
for the wife to defend herself in the divorce action, which the court found the wife did not delay.

(Christine Gale)
William L. Steiner, Esquire for Plaintiff/Mother.
Candice L. Komar, Esquire for Defendant/Father.

No. FD15-004244-008. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Family Division.
Superior Court No. 1348 WDA 2018
Cathleen Bubash, J., December 27, 2018

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
FAMILY DIVISION

Sharon S. Maloney, Plaintiff, v. Matthew M. Maloney, Defendant.

No.: FD-15-004244
Sup. Ct. No: 1348 WDA 2018

OPINION
Husband, Matthew Maloney, appeals from my May 8, 2018 Order which set forth Wife’s earning capacity and Husband’s

alimony obligation. Alimony pendent lite (APL) and alimony were the only issues before me on the parties’ exceptions to the May,
2017 Special Master’s Report and Recommendation.1 I overruled the Master’s recommendation regarding Wife’s earning
capacity and I increased the alimony award to Wife, both in amount and duration. My Order became final when a divorce decree
was entered on August 20, 2018.
Because my Order was supported by the evidence which was in the record before me at the time, it should be affirmed.

Background
The parties married in 1992 and separated in 2014. It was a first marriage for both. They have two young teen-aged daughters.

Husband was 50 and Wife 53 at the time of the Master’s hearing in 2017, and both are in good health.
Husband is college educated and has historically been employed in the financial industry. After separation, Husband lost his

employment with Morgan Stanley, where he earned over $300,000.00 annually during the marriage. After a brief period when he
was restricted from his career due to a non-compete agreement, Husband took a position with an annual base salary of $235.000.00,
as well as potential bonuses, and other incentive programs.
Wife has an Associate Degree in accounting. She was working in that field in Florida when the parties met. After marriage, the

parties often relocated as Husband’s career developed, ultimately settling in the Pittsburgh area. Wife has not been employed since
1996 and has been a stay-at-home mother since the birth of the parties’ children.
The parties separated in 2014 and Wife did not seek employment until January of 2017, when she took an $8.25 per hour

service position at a friend’s McDonald’s franchise. Wife was only willing to work 12 hours per week at this position (TR. 3/8/17
270-272; 274-275, 292). Just before the March 2017 hearing, Wife started doing part time customer service for the company at $9.75
per hour. (TR. 3/8/17 p. 275-277). Wife testified she intended to eventually do bookkeeping, but was unsure of when this would
occur or the amount of hours she would work. (TR. 3/8/17 272-273).
Husband’s vocational expert testified that Wife could obtain local, full time employment as a bookkeeper or billing clerk and

earn at least $34,830.00 per year (this translates to $16.75 per hour). The Master accepted this figure and used it to establish
Husband’s APL and child support obligations retroactive to January 1, 2016, the date to which the parties stipulated.
The Master further recommended that Wife should receive monthly alimony in the amount of $3,000.00 until the age of 60 and

that the alimony was to be included in Wife’s taxable income and deducted from Husband’s. He further distributed the substantial
marital estate 60%/40% in Wife’s favor. Both parties filed extensive exceptions.
I found the earning capacity accepted by the Master to be unreasonable considering Wife’s limited experience and time out of

the workforce. Instead, I set her earning capacity at $9.75 per hour, full time, ($20,280.00 annually). I also increased the amount
and duration of Wife’s prospective alimony award, increasing the monthly amount to $5,000.00 until 60, and then continuing at
$2,000.00 per month until 65.
On August 9, 2018, Husband filed a Motion for Reconsideration because Wife had, within a few months of my Order, obtained

employment at $14.00 per hour ($29,120.00 annually)2. I denied the Motion, mistakenly finding that I could not grant reconsidera-
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tion because filing date was more than 30 days after my May 8, 2018 Order. Because my Order was, in fact, not a final order until
the entry of the divorce decree, I could have granted the Motion, reopened the record, and held a hearing to determine if was
appropriate to adjust Wife’s retroactive earning capacity to reflect her newly obtained salary.
Husband filed a timely appeal after the decree was entered,3 followed by his 1925(b) Statement which reads as follows:

“1. The Trial Court erred in finding that Wife’s earning capacity was only $9.75 retroactive to January 1, 2016 contrary
to the testimony of Donna Kulick, Ph.D., CRC, CDMS, whose testimony was not contradicted by an expert on behalf of
Wife and whose testimony was found credible by the Master.

2. Given the Court’s finding on Wife’s earning capacity as set for in Item 1, the APL/child support calculations for 2016
and 2017 are commensurately overstated.

3. The Trial Court erred in increasing the alimony aware from the Master’s award of $3,000.00 per month for seven (7)
years to $5,000.00 per month for the initial seven (7) years, plus an additional five (5) years of alimony at $2,000.00 per
month, which increased the total alimony paid to Wife from $252,000.00 to $540,000.

4. The Trial Court erred in disregarding the Master’s recommendation that alimony end when Wife attains 60 (when Wife
could begin to use her retirement benefits), and the Court instead extended the period by an additional five (5) yeas, to
when Wife attained age 65.

5. The Court erred in failing to give Husband a credit for APL paid from the date of the first Master’s Report and
Recommendation until the date of the Amended Master’s Report and Recommendation.

6. The Court erred by failing to give Husband credit for the 5 months, 4 days of APL per Order of Court dated June 28, 2017.

7. The Court erred in failing to consider that the alimony awarded to Wife will not be finalized until after December 31,
2018, and therefore, under the Tax Cuts and Jobs Act, Husband will lose the tax deduction and the Wife will not be
required {to} claim the alimony as income.”

Discussion
I first note that I am aware that a trial court examining the factual findings of a master may use a broad scope of review, but

great weight must nevertheless be accorded to the master’s findings where issues of credibility must necessarily be resolved by
personal observation. Barton v. Barton, 375 A.2d 96 (Pa. Super. 1977).
I reviewed the record and the parties’ arguments, aware of the above noted standard. I gave the Master’s recommendations

appropriate deference, however, I did not find that Husband’s vocational expert’s assertions regarding Wife’s earning capacity were
credible nor that the Master’s alimony recommendation was sufficient to meet Wife’s reasonable needs under the circumstances.

1. Wife’s Earning Capacity/APL
Husband’s expert testified that Wife had a full time earning capacity of what amounted to $16.75 per hour. Though she testified

to her analysis of jobs available in the area to someone with Wife’s education and experience generally, the vocational expert did
not demonstrate that Wife, specifically, was qualified for one of those jobs at this time. Considering Wife’s limited confidence in
her own abilities, and her time out of the workforce. I did not find the expert’s conclusions persuasive.
Wife has not worked outside of the home for over two decades and has not kept her skills up to date. To illustrate Wife’s tech-

nology skills, the expert testified: “Ms. Maloney owns an iPad, iPhone and desk top computer. She is experienced with both Excel
and Word. She knows how to conduct internet searches, make on-line purchases and has two email accounts.” (TR. 3/8/17 p.324).
I found this testimony could describe just about anyone over 13 in the US. I was not convinced that this knowledge, along with a
thirty year old Associate Degree, would enable Wife to obtain a job as a bookkeeper.
Because I did not find the vocational expert’s conclusion to be persuasive, I had to look to other testimony and evidence to

determine Wife’s earning capacity. I found Wife’s service job to be beneath her skill level and so used her secondary job’s higher
rate of pay at full time employment capacity.
In imputing an earning capacity, age, education, training, health, work experience, earnings history and child care responsibilities

must be considered. Determination of what constitutes a reasonable work regimen depends upon all relevant circumstances includ-
ing the choice of jobs available within a particular occupation, working hours, working conditions and whether a party has exerted
substantial good faith efforts to find employment. See, 231 Pa. Code Rule 1910.16-2; Baehr v Baehr, 889 A.2d 1240 (Pa. Super. 2005).
My determination of Wife’s earning capacity at $9.75 per hour was based on those relevant factors and is supported by the

evidence before me at the time. However, “[a]n award of alimony pendente lite may be modified or vacated by a change in
circumstances…. It is the burden of the party seeking to modify an order of support to show by competent evidence that a
change of circumstances justifies a modification.” Childress v. Bogosian, 12 A.3d 448, 463 (Pa. Super. 2011). According to the
averments of Husband’s August 2018 Motion, Wife quickly began earning a higher salary than the earning capacity I set for her.
As noted above, I denied Husband’s Motion for Reconsideration, mistakenly finding it untimely. Although I believe my determi-

nation of Wife’s earning capacity can be affirmed as it is supported by the record, that issue could also reasonably be remanded for
an evidentiary hearing to determine if Husband is entitled to a retroactive modification to his APL and child support obligations.

2. Husband’s Alimony Obligation
Husband next complains regarding my increase in the amount and duration of Wife’s alimony award. My decision to increase

Husband’s alimony obligation was reasonable under the circumstances and was well within my discretion. Absent an abuse of
discretion or insufficient evidence to sustain the support order, the Superior Court has held it will not interfere with the broad
discretion afforded the trial court. Smith v. Smith, 904 A.2d 15, 20 (Pa. Super. 2006).
In determining the appropriateness of alimony as well as its amount and duration, I reviewed the facts of this case in light of

the 17 alimony factors set forth in the Divorce Code. I kept in mind that alimony is a secondary and need based remedy, based upon
reasonable needs in accordance with the lifestyle and standard of living established by the parties during the marriage, as well as
the payor’s ability to pay.” Balicki v. Balicki, 4 A.3d 654, 659 (Pa. Super. 2010).
Of the numerous alimony factors set forth in the Divorce Code, the ones I found were entitled to the most weight were (1) the

parties’ earnings and earning capacities, (2) the ages and emotional conditions of the parties, (5) the duration of the marriage, (6)
the contribution of one party to the increased earning power of the other party, (8) the standard of living established during the
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marriage, and (12) the contribution of a spouse as homemaker. 23 Pa. Stat. and Cons. Stat. Ann. § 3701.4

Here, Wife earns less than a tenth of what Husband does, even if imputed with the earning capacity Husband suggests. She is
reentering the workforce in her fifties, without a significant work history, after decades as a homemaker. The marriage lasted 22
years. Wife relocated numerous times as Husband was transferred or obtained new positions, thus assisted Husband in his career
growth. Husband was a high earner and the parties established a relatively high standard of living during the marriage.
Importantly, Wife is, and has historically been, the primary caregiver for the parties’ children and, even though those children

are in their teens, there was no evidence introduced that Husband did not agree with Wife remaining a stay at home mother to
those children during the marriage. That status played a part in Wife’s unwillingness to seek employment after separation and will
impact her career choices going forward.
In order to help meet her future reasonable needs, Wife was entitled to alimony in addition to being awarded a greater share of

the estate. Additionally, considering his significant income, Husband’s ability to pay alimony to Wife is unquestionable.
I found, however, that Wife’s submitted budget was somewhat exaggerated and so did not award Wife the $8,300.00 monthly

alimony she sought until her full retirement age. (TR. 3/8/l 7 p. 230). I found, however, that in light of the alimony factors, Wife
would need a greater award for a longer period during her working life than that recommended by the Master.
The timeline I chose for Wife’s alimony is not arbitrary, but based on what I determined to be her needs. The Superior Court

has held that the termination date of an alimony award should be specific, and related to something that is going to happen at a
specific time. Williams vs. Williams, 540 A. 2d 563 (Pa. Super. 1988). In this case, Wife will be able to access retirement funds with-
out penalty when she is close to sixty years of age, and so the award will be reduced at that time. She will be entitled to Medicare
at 65, which will reduce her expenses, and alimony will be terminated.

3. Credit for 2017 APL payments
Husband next argues that he should have received credit for the APL payments he made to Wife from the original May 2017I

Master’s Report and Recommendation to the September of 2017 amended report.
Husband raised this exception to the Master’s report, implying that Wife was somehow responsible for a delay in the proceedings.

I rejected that argument. Husband who requested that the Master “correct” errors in the original report and hold a conciliation.
Husband also requested settlement negations after both parties filed exceptions and then requested an extension of time for filing
briefs.5 Wife did nothing to drag out the litigation which would require that Husband be given a credit for APL paid during that time.
Husband also raises a June 28, 2017 Order in which he claims I did not give him credit for certain APL payments. A review of

the docket reveals no Order of that date but I did order the continuation of APL by way of a July 6th Order, docketed at Document
82 in which I ordered that APL continue until the resolution of the appeal.

APL is based on the need of one party to have equal financial resources to pursue a divorce proceeding when, in theory, the
other party has major assets which are the financial sinews of domestic warfare. APL focuses on the ability of the individual who
receives it to defend her/himself, and the only issue is whether the amount is reasonable for the purpose, which turns on the
economic resources available to the spouse. Melton v. Melton, 831 A.2d 646, 655 (Pa.Super.2003)
Pennsylvania courts have repeatedly been asked to determine at what point in the litigation process APL should terminate.

While APL typically ends at the entry of the divorce decree, if an appeal is pending on matters of equitable distribution, despite
the entry of the decree, APL will continue throughout the appeal process and any remand until a final Order has been entered. See,
DeMasi v. DeMasi, 597 A.2d 101, 104 (Pa. Super 1991); Haentjens v. Haentjens, 860 A.2d 1056, 1062 (Pa. Super. 2004.
In the instant matter, it is Husband, more than Wife, who has lengthened and continued the litigation, both by requesting the

Master revise his original Recommendation and by filing the instant appeal. While the amount of Wife’s APL may be subject to
modification by virtue of her new employment, her right to receive it throughout the litigation has not changed.

4. Tax Cuts and Jobs Act
Lastly, Husband claims I erred by failing to consider the effect of the implementation of the Tax Cuts and Jobs Act (“TCJA”)

on his alimony obligation. Husband’s argument is simply incorrect. The TCJA has no effect whatsoever on Husband’s alimony
obligation. The TCJA eliminates the tax deductions for alimony for divorce or separation “instruments” executed after December
31, 2018. 26 USC 71(b)(2) of the IRS Code of 1986 defines those instruments as follows:

“The term “divorce or separation instrument” means-
(A) a decree of divorce or separate maintenance or a written instrument incident to such a decree,
(B) a written separation agreement, or
(C) a decree (not described in subparagraph (A)) requiring a spouse to make payments for the support or maintenance
of the other spouse.”

Under the IRS Code at 71(b)(2)(C) and the TCJA, the decree entered in this case is the “divorce instrument” and it was executed
prior to January 1, 2019. The parties’ divorce decree – the “instrument” in the language of the IRS Code - was entered as a final
order on August 20, 2018, and, therefore, the TCJA does not apply. Husband’s alimony obligation remains deductible to him and
included in Wife’s income. The TCJA specifically provides that pre-2019 Orders are not affected by the law change, unless they are
modified after that date and expressly provide that the amendments made by the TCJA are to apply to such modification. Husband’s
statement that the instant alimony award will not be “finalized” until after the end of 2018 is not accurate in relation to the Act.6

I altered the amount and duration of alimony but adopted the Master’s recommendation that the award be deductible by
Husband and included in Wife’s income for tax purposes. Factor 15 of 23 Pa.C.S. § 3701 requires the court to consider “the Federal,
State and local tax ramifications of the alimony award.” I did so, and I did so before any need to consider the TCJA.
Moreover, it is Husband who has appealed. Had he not done so, the possibility of the alimony award’s lack of finality would not

even be raised.7 He cannot now complain that I should have anticipated in May of 2018 that he would do so.
Conclusion

My May 8, 2018 Order was supported by the evidence and the record before me and, as such, should be affirmed. Since the
entry of that Order, but prior to the entry of the divorce decree, however, Wife obtained employment which, had a hearing been
held, may have resulted in a modification of Husband’s APL and child support obligations. For that discrete issue, remand may be
appropriate.

BY THE COURT:
/s/Bubash, J.
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1 The Master held a comprehensive hearing on equitable distribution as well as support. He issued his May 17, 2017 Report and
Recommendation and then amended it four months later, after conciliation with the parties. The parties filed extensive exceptions
but reached an agreement on their equitable distribution issues prior to the argument on exceptions.
2 This is approximately $9,000.00 more per year than the earning capacity I found and $5,000.00 less per year than Husband’s
vocational expert’s estimation.
3Husband originally filed an appeal on June 6, 2018 at 837 WDA 2018 but that appeal was quashed as the divorce decree had not yet been entered.
4 Although I did not give any weight to Husband’s extra-marital affairs in fashioning my alimony award, they were a major
contributing factor to the end of the parties’ marriage and Wife’s consequent need for alimony. Although alimony is not to be
punitive, the Divorce Code also states that the lower court shall consider the marital misconduct of “either” spouse. There is no
reason to believe that the Legislature intended this provision to mean anything other than what it says. Remick v. Remick, 456 A.2d
163, 167 (Pa. Super/983)
5 These negotiations had a positive result as they led to the parties reaching agreement on equitable distribution and a reduction
in the number of exceptions heard by me.
6 Parties who are not going to be divorced before January 1, 2019, may “lock in” pre-TCJA alimony treatment by entering into
pre-divorce separation agreements in 2018. They are then free to modify those Agreements, by court order or agreement, after
January 1, 2019 and still obtain the “old” alimony taxation dynamic unless they specify to the contrary.
7 A question remains as to whether remand would be a modification and, therefore, not subject to the TCJA or if my Order were
vacated, if that would then implicate the Act. In either instance, the possibility is brought about by Husband.

T.T. v. L.M.
Custody

1. The mother, who had been residing in Las Vegas, Nevada for over three years, sought to relocate the parties’ thirteen-year-
old child from Allegheny County where he had been living with the father. The father did not file a counter-affidavit objecting to
the mother’s relocation proposal; rather, he filed his own complaint for custody. The trial court consolidated the two requests and
denied the mother’s request for relocation of the child.

2. The father’s failure to file a counter-affidavit objecting to the mother’s request for the child to relocate did not affect the
mother’s rights as the mother was put on sufficient notice that the father opposed the relocation. The rules shall be liberally
construed, and the court may disregard any error which does not affect the substantive rights of the parties.

3. While the relocation factors do not apply when the parent is not seeking to relocate with the child but is simply seeking to
relocate the child to where the parent is living, the relocation factors are still relevant in a custody action as being a relevant
factor to be considered in the catchall provision of the custody factors. Where a request for modification involves a change of
residence for the child, such relocation factors should be considered in a custody action.

4. The Superior Court remanded the matter for the trial court to consider all of the custody best interest factors as well as the
relocation factors.

(Christine Gale)
Pro Se, Plaintiff/Father.
Elizabeth A. Beroes, Esquire for Defendant/Mother.
FD10-002077-008. In the Superior Court of Pennsylvania.
Superior Court No. 966 WDA 2018
Shogan, J., Kunselman, J., and Strassburger, J., February 4, 2019

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37

T.T. v. L.M.
IN THE SUPERIOR COURT OF PENNSYLVANIA
No. 966 WDA 2018

Appeal from the Order Entered June 6, 2018,
in the Court of Common Pleas of Allegheny County, Family Court at No(s): FD-10-002077-008.

BEFORE: SHOGAN, J., KUNSELMAN, J., and STRASSBURGER*, J.
MEMORANDUM BY KUNSELMAN, J.: FILED FEBRUARY 04, 2019
L.M. (Mother) appeals the custody order that denied her request to relocate the parties’ 13-year-old son (Child) from Allegheny

County, where he resides with T.T. (Father), to her home in Las Vegas, Nevada. Because the trial court did not analyze the
requisite relocation factors, we are constrained to vacate the order and remand with instructions.
In light of our disposition, a full recitation of the factual history is unnecessary. The overture is this: The parties have lived

separately since 2010. Mother had been the primary custodian until 2014, when she left the Commonwealth and moved to Nevada.
The Child moved in with Father in Allegheny County where he remained for approximately three years until July 2017. The Child
then stayed with Mother in Las Vegas for five months, before returning to Father’s care in Allegheny County in December 2017.
Mother petitioned for relocation in May 2018. Although she filed and served upon Father a notice of proposed relocation, Father
did not file a counter-affidavit objecting to Mother’s proposal. Instead, he filed a complaint in custody. The court held a hearing on
June 4 and June 6, 2018. Father represented himself.
The trial court accepted Mother’s reasons for moving to Las Vegas, where she has achieved personal and professional success.
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The court denied Mother’s request to relocate the Child, however, partly because the Child preferred to reside with Father in
Pennsylvania. Mother filed a timely notice of appeal contemporaneously with her concise statement of errors complained of on
appeal. See Pa.R.A.P 1925(a)(2)(i); (b).

Mother presents for our review three issues, which we restate for clarity:

1. Did the trial court err as a matter of law and commit an abuse of discretion under the Due Process Clause and
Pennsylvania Rule of Procedure 1915.17(b) when it allowed Father to present a case even though he failed to timely file
a counter-affidavit contesting the Child’s proposed relocation?

2. Did the trial court err as a matter of law and commit an abuse of discretion in its failure to consider any of the
23 Pa.C.S.A. § 5337(h) relocation factors?

3. Did the trial court err as a matter of law and commit an abuse of discretion in its application of the 23 Pa.C.S.A. § 5328(a) custody factors?

See Mother’s Brief, at 2-3.

We begin by acknowledging our scope and standard of review in custody cases:

In reviewing a custody order, our scope is of the broadest type and our standard is abuse of discretion. We must accept
findings of the trial court that are supported by competent evidence of record, as our role does not include making
independent factual determinations. In addition, with regard to issues of credibility and weight of the evidence, we must
defer to the presiding trial judge who viewed and assessed the witnesses first-hand. However, we are not bound by the
trial court’s deductions or inferences from its factual findings. Ultimately, the test is whether the trial court’s conclusions
are unreasonable as shown by the evidence of record. We may reject the conclusions of the trial court only if they involve
an error of law, or are unreasonable in light of the sustainable findings of the trial court.

D.K. v. S.P.K., 102 A.3d 467, 478 (Pa. Super. 2014) (citation omitted). However, we observe that Mother’s claims also require us to
interpret the inner workings of the relocation statute, 23 Pa.C.S.A. § 5337. “Issues of statutory interpretation are questions of law
where “the appellate standard of review is de novo and the appellate scope in plenary.” Id., at 471. (Citations omitted).
Section 5337 (“Relocation”) of the Child Custody Act anticipates that the parent seeking relocation intends to move with the

child. Mother’s appellate issues require us to determine what extent § 5337 applies when a parent has already moved and only
seeks to relocate the child.
In her first issue, Mother argues that Father’s noncompliance with the rules of procedure should have prohibited him from

opposing her proposed relocation at trial. Specifically, Mother contends that Father should have been barred from presenting a
case, because he failed to file a counter-affidavit objecting to her proposed relocation. With hardly any citation to legal authority,
Mother claims that the court’s leniency of Father’s noncompliance amounts to an abuse of discretion and then some.1 Mother’s
argument fails for three distinct reasons.
First, Father did not substantially affect Mother’s rights, because he put her on sufficient notice that he opposed the relocation.
Rule 1915.17 mandates that if a party opposes the proposed relocation, the opposing party must serve a counter-affidavit. See

Rule 1915.17(a)-(b). Although Father did not file a counter-affidavit, upon receiving notice of Mother’s relocation petition, he did
one better. He challenged the relocation by filing his own custody complaint. This was good enough for the trial court. Indeed, the
filing of a custody complaint, combined with taking additional steps, would be the proper procedure to prevent a relocation in
certain situations. See Rule 1915.17(h)(1).
We are mindful that the rules shall be liberally construed, and that the court may disregard any error or defect of procedure

which does not affect the substantial rights of the parties. See Pa.R.C.P. 126 (“Liberal Construction an Application of Rules”)
(emphasis added). The trial court determined Mother’s substantial rights were not affected by Father’s noncompliance with the
rules of procedure. Father’s custody complaint effectively put her on notice that he intended to prevent the relocation. Mother
cannot say she was unprepared at trial. But our analysis does not hinge solely on the liberal construction of the procedural rules.
The second reason Mother’s argument fails is because the statutory provision Mother relies upon is clearly inapplicable under these facts.
Rule 1915.17, supra, merely delineates the precise relocation procedure mandated by 23 Pa.C.S.A. § 5337(d). Section 5337(d)(4)

provides: if a party has been given proper notice of the relocation, but does not file an objection (by way of a counter-affidavit),
then the court shall not accept testimony challenging the relocation. This prohibition is nowhere in Rule 1915.17. While Mother
cites § 5337 generally, she does not reference § 5337(d)(4), the only provision barring testimony. And this Court had made very
clear that certain provisions of § 5337 do not apply in situations like this where only the child – but not the parent - stands to
relocate. See D.K. v. S.P.K., supra, 102 A.3d at 473.
In D.K., we concluded that when neither parent is moving, and only the child stands to relocate a significant distance, then the relo-

cation provisions of 23 Pa.C.S.A. § 5337 are not per se triggered. Specifically, we ruled that the party seeking relocation did not have to
comply with the notice provision in § 5337(c), because the petitioning party had already moved. See D.K., 102 A.3d at 473. We reasoned:

Section 5337(c) obviously envisions a change in the relocating party’s geographical location that will impact custody and
arms the nonrelocating party with the information necessary to assess the proposed change of circumstances. In a case
such as this, where both parents remain in their established residences, there are no changed circumstances to assess.
The challenge is solely to a change in the custody arrangement and not to party’s relocation. Moreover, in a custody case
where both parties continue to live in their current residences, the information required under § 5337(c) is either known
or will be revealed as a matter of course in either the complaint for custody or the custody proceedings.

Id.

In D.K., we also cited § 5337(d) (“Objection to proposed relocation.--”) to underscore that much of the relocation statute only
applies when the petitioning party seeks to move with the child. Section 5337(d)(1) provides in relevant part: “The nonrelocating
party shall have the opportunity to indicate whether he objects to relocation or not and whether he objects to modification of the
custody order or not.” (Emphasis added). From this passage, we concluded that § 5337(d) “plainly differentiates between objec-
tions to party’s relocation and objections to modification of the custody arrangements.” D.K., 102 A.3d at 473. (Emphasis added).
We concluded: “[w]hile it is clear that every request for relocation pursuant to the statute implicates the custody of the child, the
relocation provisions are not triggered unless one of the parties is relocating.” Id., at 474. (Emphasis added).
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Returning to the instant case, Mother’s argument fails because Father did not have to object to Mother’s relocation; she had
already moved to Las Vegas over three years prior. And to the extent Father needed to object to Mother’s proposed custody
arrangement, he could not have been clearer when he filed his own complaint. Even a cursory read of D.K. suggests that if the
notice provision does not apply, neither does the provision requiring the responsive counter-affidavit.2

Notwithstanding Mother’s embellishment of the interplay between the procedural rule and the relocation statute, Mother’s
argument fails for a third and final reason.
The family court reasoned that Father was entitled to his own custody hearing on account of his custody complaint, a separate

cause of action that was independent of Mother’s proposed relocation. See Trial Court Opinion (T.C.O.), 8/7/18, at 5. Judicial
economy warranted combining the two matters to hold a single hearing as soon as possible. The trial court explained, “Father’s
evidence in support of his custody complaint was essentially an objection to Mother’s request for relocation.” Id. The court
correctly refused to put form over function. For the aforementioned reasons, we conclude Mother’s first claim is meritless.
We turn next to Mother’s second contention, where she alleges the court erred by failing to analyze the relocation factors under

§ 5337(h). Here, we agree that the court erred.
Again, D.K. provides clear guidance: “Although we have determined that this case does not per se trigger § 5337, we do not hold

that a trial court cannot or should not consider the factors of § 5337(h) in a case where a request for modification of the custody
order involves the change of residence of the child to a significantly distant location.” D.K., 102 A.3d at 474. When the child stands
to move a significant distance, trial courts should still consider the relevant factors of § 5337(h) in their § 5328(a) best interests
analysis. See Id., at 477-478. We reasoned that the best interests analysis’ catchall provision, i.e. § 5328(a)(16) (“Any other relevant
factor”), encompasses the § 5337(h) relocation factors.
In D.K., we relied on Clapper v. Harvey, 716 A.2d 1271 (Pa. Super. 1998), a case that predated the enactment of both § 5328(a)

and § 5337(h). Clapper involved a mother in Florida seeking custody of her child who lived with the father in Pennsylvania. We
ruled that the best interests custody analysis requires consideration of the “Gruber factors,” which were the forbearers to the
codified relocation factors in § 5337(h). See D.K. v. S.P.K., 102 A.3d at 475-476 (Pa. Super. 2014); see also Clapper v. Harvey, 716
A.2d 1271, 1272-1273 (Pa. Super. 1998); and see generally Gruber v. Gruber, 583 A.2d 434 (Pa. Super. 1990). In D.K., we determined
the court must consider both sets of factors even though we recognized some of the § 5337(h) relocation factors are encompassed
either directly or implicitly by the § 5328(a) factors.3 See D.K., 102 A.3d at 477.
In the instant case, the trial court stated it did not consider the matter to be a relocation issue because Mother was not seeking

to move; she had resided in Las Vegas for more than three years before she formally sought to regain primary physical custody of
the Child. See T.C.O., at 5. The court acknowledged the similarity between some of the relocation factors and best interests factors
of § 5328(a). The court even alluded to some considerations specific to relocation. However, the court stated it ultimately found the
§ 5328(a) factors to be “more comprehensive and more appropriate to this case.” Id.
As we discussed above, not every § 5337 provision applies to every relocation case. And the trial court very well could be correct

in surmising that the § 5328(a) best interest factors are more relevant in this matter than the § 5337(h) relocation factors. But the
court mistakenly assumed it had to choose between one set of factors or the other. The court erred when it did not consider both.
Accordingly, we are constrained to vacate the court’s June 6, 2018 order of court and remand for further proceedings.4 On

remand, the trial court is directed to consider all of the best interest and relocation factors and shall set forth its analysis in a
written opinion. Additionally, if the trial court deems it necessary, it should conduct an additional hearing in order to address all
of the relocation factors.5

Order vacated. Case remanded for further proceedings. Jurisdiction relinquished.
Judgment Entered.
Joseph D. Seletyn, Esq.
Prothonotary
Date: 2/4/2019

* Retired Senior Judge assigned to the Superior Court.
1 In her brief, Mother decries: “Allowing the lower court to reason in this fashion creates daunting precedent for this
Commonwealth in that said reasoning permits pro se litigants to do what they want when they want without any regard for the
law nor court order; creating that kind of precedent goes against the aim of the framers in that it would create judicial chaos and
anarchy. In fact, such precedent may even render our legal profession moot.” See Mother’s Brief, at 5.
2 We also note that Mother’s brief is particularly disingenuous. Mother ignores D.K. when discussing her first appellate issue, but
then quotes D.K. at length in the argument section of her second appellate issue (regarding the relocation factors). See Mother’s
Brief, at 17; see also D.K., 102 A.3d at 477-478. Indeed, the D.K. passage she relies on for her second issues came after the D.K.
Court’s discussion and conclusion that the notice provision did not apply. Not only is Mother silent on the likelihood that the counter-
affidavit provision similarly inapplicable, but she also misleads this Court into believing the opposite is true. Mother claims that
the “precedence (sic) in this Commonwealth establishes (sic) the dire necessity of compliance with 23 Pa.C.S.A. § 5337 and the
deprivation of rights that occurs where compliance is willfully disobeyed.” See Mother’s Brief, at 11-12. Nothing in the record
suggests Father’s noncompliance was “willful.” Nothing in D.K. suggests the “dire necessity of compliance” with § 5337. In fact,
D.K. makes clear that § 5337 is largely irrelevant when neither parent is actually relocating.
3 The relocation context is not the only instance where § 5328(a)(16) has incorporated other, previously recognized custody
considerations. In S.T. v. R.W., 192 A.3d 1155, 1168 (Pa. Super. 2018), we concluded that § 5328(a)(16) mandates the consideration
of the “Etter factors” in custody cases where a parent is incarcerated. See also Etter v. Rose, 684 A.2d 1092, 1093 (Pa. Super. 1996).
Moreover, we stated the court had to consider the Etter factors even though some might be inapplicable or duplicative of certain
§ 5328(a) factors. See S.T., 192 A.3d at 1168.
4 Since we vacate and remand, we do not address Mother’s final argument assailing aspects of the trial court’s findings of fact.
5 At the hearing, the trial court seemed to anticipate the consideration of both sets of factors. See N.T., 6/4/18, at 92. (“There are
16 factors and 10 relocation factors. That’s 26 factors I have to analyze.”). However, the court stated in its Pa.R.A.P. 1925(a)
opinion that it “treated Mother’s petition as a primary custody case….” See T.C.O., at 6. The court shall decide for itself whether
an additional hearing is necessary.



october 25 ,  2019 page 233

J.H. v. J.Y.W.
Custody and Relocation

1. The parties, never married, are the parents of an 11-year-old child who has been in the shared custody of the parties with
slightly more physical custody resting with the mother. The father requested primary custody and permission to relocate to
Lawrence County, thus increasing the distance between the parties from approximately thirty or sixty minutes apart to one hour
and fourteen minutes apart. Both parties have now married with the mother having five other children in her household.
2. The trial court determined that the child’s best interests would be granted by being in the father’s primary custody and being

permitted to relocate to Lawrence County. While many of the custody factors were neutral, two custody factors weighed in the
father’s favor. The father was able to provide a more loving, stable, consistent, and nurturing relationship with the child. The trial
court found that the mother has failed to provide such an environment as her household is chaotic and the mother is not able to
control her hostility toward the father in the child’s presence and has berated the child directly. The mother has referred to the
father in vulgar terms and to the child in derogatory terms and has encouraged the child to engage in physical fights. The mother
has even threatened the father’s wife’s employment in a way that acknowledged that the mother was in fact abusive to the child.
3. The court also determined that the father was more likely to attend to the daily physical, emotional, developmental, educa-

tion, and special needs of the child. The father’s household was seen to be more peaceful and conducive to meeting the child’s
needs. While the mother had historically been more involved in the child medical and educational needs, this was largely due to
her foiling the father’s participation.
4. The change in schools did not dissuade the court in awarding the father primary custody as the child had already had many

changes in his educational stream thus far and had friends in both places. The trial determined that leaving the child in his
present environment was not conducive to his stability.
5. The child’s preference was not taken into consideration as the child was seen to be emotionally immature and even the

mother indicated that the child should not be able to decide where he would live.
6. The distance between the parties did not dissuade the court either as the father had offered to handle all of the transportation.
7. Finally, the father’s distant past difficulties did not lead the court to determine that the child would be in any present danger

with the father.
(Christine Gale)

Julie Elizabeth Beroes, Esquire for Plaintiff/Father.
Jennifer Lynch Jackson, Esquire for Defendant/Mother.
FD09-04150-004. In the Superior Court of Pennsylvania.
Superior Court No. 1362 WDA 2019
Hens-Greco, J., October 7, 2019

OPINION
On August 7, 2019, after a hearing on the Complaint for Primary Custody and Notice of Proposed Relocation filed by J.H.

(“Father”), at which both Father and Defendant J.Y.W. (“Mother”) appeared and were represented by counsel, this Court issued a
Final Custody Order of Court essentially granting Father’s requests. Mother then filed this appeal. For the reasons set forth below,
this Court’s Order should be affirmed.

A. Summary of Relevant Factual and Procedural History
Father and Mother are the parents of one child, J.H. (“the Child”), who is 11 years old, having been born in February of 2008.

See Transcript of Testimony (“Tr.”), dated Aug. 7. 2019, at 5. Father and Mother were never married to each other. As the docket
reflects, a little over a year after the Child was born, the parties separated, and support and custody became the subject of litiga-
tion. On November 2, 2009, an Order of Court gave Mother and Father shared legal and physical custody, with Father having the
Child every weekend from Friday to Sunday. Id. at 6.
This arrangement essentially remained in effect until June 20, 2019, when by consent, Father’s custody was expanded to every

weekend from Thursday to Sunday. Id. at 6-7.
The Child has resided primarily with Mother, who is now married to B.J.W. (“Mother’s Husband”). As of the hearing, Mother’s

three-bedroom household consisted of the following eight people: Mother, Mother’s Husband, the Child and four other children of
ages four, five, eight, nine and ten (one by Mother from another paramour and four by her current husband). Id. at 5, 211, 241.
Father subsequently married D.H. (“Father’s Wife”), and, at the time of the hearing, the two lived together in the Brookline area

of Pittsburgh. Id. at 5-6, 107. However, also at the time of the hearing, Father and Father’s Wife had purchased a home on a large
and more rural tract of land in Ellwood City in Lawrence County, which is served by the Laurel School District. Id. at 10, 15-16, 79-
82. The distance between the Mother’s home and Father’s new house is one hour and fourteen minutes by car. Id. at 6. The previous
driving time was anywhere from a half-hour to an hour, depending on traffic, and Father offered to provide all transportation from
the Ellwood City home to Mother’s home although he testified that he hopes Mother will share some of the effort. Id. at 117-18.
In conjunction with this move and on the heels of conflict with Mother, Father filed for primary custody on January 4, 2019, and

gave notice of his intent to relocate on January 14, 2019. Id. at 6. Mother and Father have a history of conflict, with intermittent
cooperation, but in the months preceding the filing, there was some escalation in their difficulties.
Father and Father’s Wife called to Mother’s house for Christmas to talk to the Child. Id. at 18. Testimony this Court found

credible indicated that Mother got on the phone and said. “We are not having an f ’n Christmas here because you don’t want to pay
for f ’n classes or f ’n child support.” Id. The Child was privy to some or all of this because, at one point, Mother put the Child on
the phone and said, “Here is your f ’n father,” at which point the Child was crying. Id.
Afterward, Father’s own mother made some negative comments on Facebook about the Christmas incident although Father and

Father’s Wife did not participate. Id. at 20-22. Mother was disturbed by the use of Facebook to discuss family matters and then
made the unfortunate decision to read the negative posts to the Child, id. at 19, 22, which predictably upset him.
The difficulties continued into the new year. During a New Year’s dinner with Father and Father’s Wife, the Child appeared with

bruises down his left arm. Id. at 29-30. He explained that Mother had instructed him to pour water onto the head of one of his
stepsiblings while the girl was asleep, and that she had hit him with a plastic toy in response. Id. The Child also told the couple
about an incident with another child who visited Mother’s home. Id. That boy had come over and repeatedly called the Child “gay.”
Id. at 29. Mother successfully egged the Child on to engage in a physical altercation with the boy. Id. at 30.
Mother herself has engaged in similar verbal behavior and aims it at the Child. The Child enjoys activities like singing and dancing.
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Id. at 97. On one occasion, the Child asked to have his hair cut in a particular fashion, and Mother told him no because he would
look like a “faggot.” Id. at 96. Mother also talked in front of the Child about how the Child would not be a good candidate for enroll-
ment in football because he is “too much of a pussy.” Id.
Father’s Wife is a nurse practitioner. Id. at 15. When Father described some of this conduct in a Court filing, Mother told Father

that she intended to call the Board of Nursing to seek suspension of his wife’s nursing license. Id. at 30, 33. It seems that Mother’s
reasoning was that Father’s Wife, as a nurse practitioner, is a mandatory child abuse reporter, and therefore Father’s Wife should
have her license suspended for not reporting Mother’s abusive conduct. Id. at 30, 33. Thus, it seems that Mother either regards her
own conduct as abusive and fault’s Father’s Wife for failing to report it, or Mother simply intended to harangue Father and Father’s
Wife for disapproving of her calling the Child a “faggot” and a “pussy.”
On one weekend in January, Father and Father’s Wife drove to Mother’s house to pick up the Child. Id. at 19-20. They waited for about

20 minutes, knocking on the door and honking, but to no avail. Id. at 20-21. Ultimately, Mother answered them electronically, and the Child
came out crying and said he did not want to go although initially he would not say why. Id. at 21. Eventually, it came out that the Child was
upset about the Facebook incident from Father’s side of the family and that Mother had gratuitously shared the content with the boy; Father
clarified that he and his wife had stayed out of the Facebook postings, and the Child then said he would come along. Id. at 22.
Mother remained focused on the Facebook incident. The next day, Mother called to say there was a snowstorm although Father’s

Wife testified that the roads were clear by Father’s home. Id. at 23. Mother got on the phone with the Child and began pressing the
Child on the question of whom he wanted to live with and brought up the Facebook episode. Id. at 23-24.
The following weekend went no better. When Father and Father’s Wife went to get the Child, Mother was angry about the Court

proceedings that Father had initiated. She came to the car, with the Child present at various times, and shouted that she “will f ’n
die before” letting Father’s Wife raise her child because Father’s Wife is “an f ’n B word.” Id. at 25-26. Father’s Wife testified that
these types of incidents during phone calls with Mother also were not uncommon and that Father and Father’s Wife spend consid-
erable time calming the Child during Father’s custody periods. Id. at 28.
Father described the atmosphere at Mother’s home as chaotic and loud, testifying that, when he calls, there is always back-

ground noise that includes screaming and cursing and fighting. Id. at 104. Father’s observation is that the Child appears anxious
and overstimulated in his neighborhood and household with Mother. Id. at 108-09.
Father and his Wife testified that Father wants the Child to have an opportunity to live in Father’s new home and area where

the Child will experience a more relaxed and peaceful environment. Id. at 15, 83-84. Father and his Wife hope to have space on
their lands for family events, and they were in the process of furnishing a room for the Child. Id. at 10-12. They planned on build-
ing him a tree house that the Child had requested and had begun purchasing play equipment like a soccer net. Id. at 12-13. Father’s
Wife pointed out that they will live near Moraine State Park, which also has a lake, for recreation and that her own extended
family is nearby, and that the Child has a relationship with them. Id. at 12-14, 107. Father has discussed the move extensively with
the Child. Id. at 56. Moreover, the Child had visited the new residence. Id. at 33-34.
Father’s Wife will be closer to her work, and Father, who works as a carpenter, will be approximately the same distance from his job. Id. at 14.
Father is not without his faults. Father has had weekend custody time for many years and has performed most parental duties

although he has not been as involved in the Child’s medical appointments and school meetings as he could have been. Id. at 102-
04, 155-59. This is significant because the Child does have a medical condition which causes his heart to flutter and change pace
rapidly and must attend cardiology appointments. Id. at 155-59. However, Father also testified that he is sometimes frustrated by
Mother in the way Mother goes about scheduling appointments or school meetings on short notice, making it difficult for him to
change his schedule. Id. at 59, 155-59. Mother emphasized an incident in which Father forgot to feed the Child and called ahead to
ask her to feed him when he got home. Id. at 155-59, 226. Father also did tell Mother that part of the reason for his requested
custody change was her filing to resume support that they had temporarily suspended although this Court does not credit the idea
that this is Father’s primary motivation for seeking to move the Child to his new home as Father was believable in testifying about
the ways in which the change would benefit the Child. Id. at 163-64.
Likewise, there have been times when Mother was more cooperative with Father and Father’s Wife than set forth above. Id. at

47-48. Father himself conceded that Mother loves the Child and tries to involve the Child in activities that he likes. Id. at 118-19.
Father had personal troubles that would concern the Court except that the Court is persuaded that these difficulties are remote

and that Father has overcome them. He stipulated that he was charged and sentenced to probation in 2011 for possession of a firearm
while charges relating to possession of drug paraphernalia were dropped. Id. at 7. Mother testified about Father’s past issues such
as her allegations that he drank, but she was unable to point to anything within recent years, with most of her testimony directed to
the time when the Child was an infant. Id. at 217, 223. Mother acknowledged that Father became more active as a parent as well
after marrying Father’s Wife. Id. at 223-24. This Court finds that Father has demonstrated his fitness as a parent and will be capa-
ble of increasing his parental involvement in such matters as medical and school meetings when he is living with the Child. This
Court credited testimony that Father could have been more proactive in the Child’s medical and school progress but also credited
the testimony that Mother, to a meaningful extent, has interfered with and foiled Father’s participation. Id. at 68-69, 70-74, 173.
There was great disagreement between Mother and Father about the better school district for the Child. Mother defended the

McKeesport school in which the Child was enrolled at the time of the hearing. Id. at 211. However, the Child has not been in the
McKeesport School system during his entire time as a student. In fact, for a time, he was enrolled in St. Angela Merici, where he
started preschool. Id. at 59-61. Then, in second or third grade, Mother put him into the McKeesport School of Twin Rivers, partly
for financial reasons. Id. at 62.
In the McKeesport Twin Rivers public school, the Child got bullied, and his grades began to suffer. Id.Mother then pulled him out

of Twin Rivers and enrolled the Child in a cyber school. Id. at 65-67. She then re-enrolled him at McKeesport. Id. at 67. At the time of
the hearing, the Child was getting ready to enter sixth grade; hence, each of these changes occurred between preschool and fifth grade.
The Child is in gifted programs, and Father explained that they have gifted programs as well at Laurel School District, but that he

believed that the teacher-to-student ratio was better and would help the Child and that the Child should have the chance to partici-
pate in a school program where he can be less distracted by social difficulties. Id. at 83-84. Father testified that news reports also list
the Child’s home area with Mother as one of the most dangerous areas in the country. Id. at 87. During that testimony, Mother and her
counsel were silent, raising no objections. Id. The Child had told Father and Father’s Wife about an incident in which he was riding
his bicycle farther from Mother’s home when a car pulled out right in front of him, causing him to swerve and fall over. Id. at 88-89.
Father’s Wife stated that her nephew goes to the Laurel School District and finds it relaxed and fun. Id. at 15-16. She believed

that the area and school compared favorably to McKeesport in terms of peacefulness and educational quality. Id. at 15-17. Father
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researched the Laurel School and described how it had recently won an award and that it was highly rated in science, the Child’s
favorite subject, and that it had numerous extracurricular activities to offer. Id. at 79-82. There was testimony that the Child will
have friends regardless of which home he lives in. Id. at 14, 97-98.
The Child testified that he loves both parents, and he expressed a desire to remain in his current home and school and to see

his Father every other weekend. Id. at 133, 141. However, when the Child was asked if his Mother is mean or calls him names, he
replied: “Not that much.” Id. at 141. Overall, the Court found the Child to be smart and pleasant but emotionally immature for his
age; therefore, this Court could not give his preferences significant weight. Mother stressed the Child’s preferences in Court, but
in recent writings to Father on the issue of where the Child should live, Mother herself did write that the Child is “an 11 year old
boy. He can not make those decisions.” Id. at 110.
Following the hearing, this Court granted Father’s requests in substantial part, giving him primary physical custody and

permitting the relocation, with Mother having shared legal custody on all matters except school choice and physical custody on a
two weekend-to-one rotation. See Order of Court, entered Aug. 8, 2019.

Issues on Appeal

On appeal, Mother raises six issues. SeeConcise Statement of Errors Complained of On Appeal, filed Sept. 6, 2019 (“Concise Statement”):

1. Whether the trial court erred and abused its discretion by awarding Father primary physical custody of the minor child
by misapplying and/or ignoring the factors outlined in 23 Pa. C.S.A. §5328?
2. Whether the trial court erred and abused its discretion by allowing Father to relocate with the minor child and/or
whether it applied an incorrect standard in deciding that the relocation would provide a benefit to the minor child?
3. Whether the trial court erred and abused its discretion in primarily basing its decision to allow Father to relocate with
the minor child upon alleged danger in the McKeesport community where Mother resides?
4. Whether the trial court erred and abused its discretion in finding that Father’s proposed move would not significantly
impair Mother’s ability to exercise her custodial rights?
5. Whether the trial court erred and abused its discretion by substantially reducing Mother’s primary physical custody
of the minor child to partial physical custody every other weekend, which is half that of Father’s prior partial custody
every single weekend?
6. Whether the trial court erred and abused its discretion in failing to give weighted consideration to those factors which
affect the safety of the child, including but not limited to Father’s criminal history, drug history and abuse history?

Analysis
As Mother’s first and second issues, Mother contends that that this Court erred in awarding primary physical custody and

permitting relocation by misapplying the law relating to custody and relocation. See 23 Pa.C.S. §§ 5327, 5328. The Court observed
the hearing and made findings on the record. Moreover, this Court has since studied the record and given the case careful thought
and finds no error in the custody and relocation award. See Final Custody Order of Court, filed Aug. 8, 2019 at ¶ F.
Pennsylvania law sets out a list of factors to consider in making custody decisions as well as in making decisions on relocation. See 23

Pa.C.S. §§ 5327, 5328. The courts have long recognized that the factors involved in considering relocation involving a custody change overlap
and require consideration of both sets of factors together under the polestar of the child’s best interests. See, e.g., K.S. v. K.F., 189 A.3d 1093,
1098 (Pa. Super. 2018); S.J.S. v. M.J.S., 76 A.3d 541, 550 (Pa. Super. 2013). Accordingly, Mother’s first two issues will be addressed together.
As this Court indicated at the hearing, many of the factors balance out between Mother and Father, but certain ones do not, and

those factors have tipped the scales toward Father’s relocation and a change in primary custody to him. Two custody factors
squarely addressing the Child’s interests weighed in favor of Father. One custody factor requires the Court to weigh “[w]hich party
is more likely to maintain a loving, stable, consistent and nurturing relationship with the child adequate for the child’s emotional
needs.” See 23 Pa.C.S. § 5328(a)(9). See also 23 Pa.C.S. § 5327(h)(2). Additionally, the Court must consider “[w]hich party is more
likely to attend to the daily physical, emotional, developmental, education and special needs of the child.” See 23 Pa.C.S.
§ 5328(a)(10). See also 23 Pa.C.S. § 5327(h)(7) (providing for similar considerations). Based on the facts as set forth above and this
Court’s observation of the parties and their credibility, the Court concluded that Mother, although she loves the Child and is not an
unfit parent, has failed to provide a consistently stable and nurturing environment for the Child, who also has particular needs
related to his intellectual gifts and his interests and emotional temperament. More specifically, Mother’s household is chaotic, and
Mother clearly is not able to control her hostility toward Father in the Child’s presence and, worse, has inappropriately berated
the Child directly. Id. at 5, 18-26, 104, 108-09, 211, 241. In this Court’s findings, the Court emphasized to Mother that in light of her
role as a parent, “what you say has nuclear power and you need to know that that’s harmful to him.” Id. at 283.
Mother does not hesitate to tell the Child that his “f ’n father” is on the phone or to tell the Child that his haircut preferences

make him look like a “faggot” or that he is too much of a “pussy” to play a sport like football. Id. at 18, 96-97. Moreover, she encour-
ages the Child to engage in physical fights. Id. at 29-30. There was repeated and credible testimony that the Child is sensitive to
this environment and often ends up in tears. Id. at 18, 20-21, 28. Father’s Wife credibly testified that she and Father spend a lot of
time calming the Child during Father’s custody time after interactions between Mother and the Child. Id. at 28. This Court credited
Father’s description of Mother’s home as chaotic and typically including yelling, cursing and fighting and that the Child appears
anxious and overstimulated in his life with Mother and her surroundings. Id. at 104, 108-09. This Court holds to the view that
Mother has used language “that is berating of another adult with whom he is entitled to have a decent relationship, or directed at
[the Child],” and “that that is harmful beyond measure because of the high status” Mother occupies in the Child’s world. Id. at 283.
In contrast, the Court determined that Father’s home will be more peaceful for the Child and conducive to his ability to relax

and mature. Id. at 15, 83-84. Father and his Wife will comprise the Child’s new home environment, and they have not shown the
same tendency toward loss of temper and emotional control. See 23 Pa.C.S. § 5328(a)(13) (factor relating to the parties’ relative
ability to avoid conflict and to cooperate). The Court believes that Father and Father’s Wife will have more time and energy to focus
on the Child’s needs, nurturing and care.
To bolster her claims, Mother zeroed in on the Child’s medical care and parental interactions with his schools, and it is true that

historically, she has played a more significant role in those areas, but the Court finds that this is part and parcel of her position as
primary custodian and not because Father is unable to meet those needs. The testimony of Father and Father’s Wife and the Court’s
assessment of Father at the hearing were persuasive that the Child’s needs will be met in that home as well. Father has exercised
custody with this Child and performed parental duties for him throughout the Child’s life and does not lack for parental experi-
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ence. See Tr. at 102-04. Additionally, as noted above, there were times where Mother’s conduct did foil Father’s attempts to
participate more fully in medical and educational affairs. Id. at 155-59, 226. For these reasons also, the Court did not give so much
weight to Mother’s historical role that it would overwhelm the Court’s conclusion that the Child will benefit from this change. See
23 Pa.C.S. § 5328(a)(3) (factor relating to conflict and cooperation of the parties). See also, e.g., S.J.S. v. M.J.S., 76 A.3d 541, 551-
52 (finding that mother’s past role as primary caregiver was not controlling, particularly when the children had a strong bond with
the father, who was a fit parent who was found to be able to attend to the children’s activities even though he had had little prior
involvement); M.J.M. v. M.L.G., 63 A.3d 331, 339 (Pa. Super. 2013) (finding that mother’s prior role as primary caretaker did not
control in dispute over whether to transfer primary custody to father and that it is “within the trial court’s purview as the finder
of fact to determine which factors are most salient and critical in each particular case”).
The Court notes that neither parent has any physical or mental conditions that inhibit their ability to parent. See 23 Pa.C.S. § 5328(a)(15).
One of the factors requires consideration of the “need for stability and continuity in the child’s education, family life and community

life.” See 23 Pa.C.S. § 5328(a)(13). On the one hand, this factor would seem to favor Mother because she has been primary custodian, but
to this Court, leaving the Child in a situation that is not conducive to his emotional development and best interests is the not the type
of “stability” the custody laws are meant to serve because those laws are designed to advance children’s best interests.
On the matter of education, the Child has not had complete continuity. As recited above, by fifth grade, he was in a parochial school

and then was transferred out to McKeesport due to tuition issues and then put in cyber school due to bullying that affected his grades
and then returned to McKeesport. See, e.g., Tr. at 59-62, 65-67. The Child has not had any school continuity that persuades the Court
that he is particularly bonded to his current school. While the Child testified that he wanted to remain where he was, this Court also
noted that he was young for his age and tried to be loyal to his Mother; this Court also expects any child to be nervous about entering
a new school district and making new friends. See, e.g., 23 Pa.C.S. § 5328(a)(7); 23 Pa.C.S. § 5327(h)(4) (relating to the Child’s pref-
erence). Testimony did not indicate that the McKeesport school was bad in any facet that would require immediate removal of the
Child, but it did support the conclusion that the Laurel School District was a better choice for this Child based upon the research of
Father and Father’s Wife and their testimony as well as this Child’s needs and potential. See, e.g., Tr. at 15-17, 79-84. The Court must
consider in its decision-making whether a child’s best interests would be served by permitting attendance at a different school better
suited to the child’s needs. See, e.g., 23 Pa.C.S. § 5327(h)(7) (relating to the enhancement in the “general quality of life for the child,
including, but not limited to, ... emotional benefit or educational opportunity”). See also, e.g., K.S. v. K.F., 189 A.3d 1093, 1098 (find-
ing that, in any event, “[c]ontinuity in an educational environment is an important, but not controlling, factor to be considered by the
court in making a school or custody decision, and over-emphasis on this factor may constitute an abuse of discretion.”).
This Court is certainly aware that the Child, when with Mother, also lives with his stepsiblings. See 23 Pa.C.S. § 5328(a)(6); 23

Pa.C.S. § 5327(h)(l). However, the Child will see them regularly under the new custody arrangements during his time with Mother,
and the stepsiblings are not barred from visiting him at Father’s. This Court credited Father’s testimony that the Child seems over-
stimulated in living in Mother’s household. Further, there is no evidence that Father or Mother will lack for childcare. See 23 Pa.C.S.
§ 5328(a)(12). The Child also has relationships with extended family near both households. 23 Pa.C.S. § 5328(a)(5); Tr. at 5, 13-14.
In summary, based on this Court’s assessment of the parties, their witnesses and credibility, this Court found and still finds that the

Child will be in a more supportive home with a better opportunity for emotional stability and educational opportunities with Father
while still maintaining his relationships with his Mother and his friends and family at her dysfunctional household where she has shown
a willingness to lash out at him. The remaining factors are addressed below with the analysis of the other issues raised by Mother.
Mother’s third contention on appeal is that the Court erred in primarily basing its decision on the alleged danger in the McKeesport

community where Mother resides. See Concise Statement at ¶ 4. Father did testify unimpeached and unchallenged that McKeesport
has a high crime rate, see Tr. at 85, 87, and this Court did indeed comment on this issue because safety is always a concern in custody
matters, but the Court did not base its decision on this issue, as Mother contends. Rather, as discussed immediately above, the Court
based the decision on the overall picture of life in Mother’s household versus that in Father’s and on Mother’s conduct toward and in
front of the Child and would have reached the same conclusion with or without the testimony on the crime rate.
Mother next argues that this Court erred in finding that the move to Father’s house would not significantly impair her ability to

exercise her custodial rights. See Concise Statement at ¶ 4. The custody and relocation laws require review of whether an arrange-
ment will permit the parties to preserve their relationship to the Child, and proximity is also a factor in that consideration. See 23 Pa.
C.S. § 5328(a)(1), (8), (11); 23 Pa. C.S. § 5327(h)(3). To begin with, this Court found that Father was likely to encourage and permit
contact between the Child and Mother. The Court also found that Mother would do the same although she is less dependable in this
regard because she puts pressure on the contact between Father and the Child by failing more frequently than Father to contain her
animosity. The testimony showed that Father was already a half-hour to an hour distant in his former residence and will now be one
hour and fourteen minutes away. See Tr. at 6, 117-18. Father stated that, if needed, he would provide all transportation to ensure that
Mother has her custody time although he hopes that Mother will participate. Consequently, Mother’s argument is not persuasive. Id.
Mother’s fifth contention is that this Court erred by substantially reducing Mother’s primary physical custody to partial custody

every other weekend (in fact, the order provides for two weekends on and then one off). The Court recognized that relocation to
Father’s home and a new school district will require the Child to undergo an adjustment, and for the time being, giving the Child
time to settle into this situation without shuttling back and forth between households each and every weekend will aid in this
adjustment. Moreover, Mother’s history of expressing animosity during litigation-related events also militates in favor of reducing
custody during this transitional period. Accordingly, this Court finds no error in the custody determination.
Mother’s final contention is that this Court erred in failing to give more weight to factors affecting the safety of the Child, which

she argues include Father’s criminal history and history of drug and alcohol abuse. As discussed above, safety is always a concern
in custody decisions, as is physical and substance abuse. See 23 Pa.C.S. § 5328(a)(2), (2.1), (14); § 5327(h)(9). Nonetheless, Father’s
criminal history and prior involvement with substance abuse were remote. Specifically, eight years ago, Father was sentenced to
probation for possessing a firearm. See Tr. at 7. This does not impress the Court as posing a present physical danger to the Child.
Moreover, Mother sought to impugn Father for behavior such as drinking alcohol, but her testimony only described incidents during
the Child’s first year and a half of life, and he is now 11. Id. at 217-19, 222-23. Consequently, this Court correctly determined that
Father is sober and that there are no current issues of abuse by Mother or Father. Id. at 282-83.
For the foregoing reasons, this Court concluded that the change of primary custody and location would serve the Child’s best

interests, and this Court’s Order should be affirmed.
BY THE COURT:
/s/Hens-Greco, J.
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Andrea Avery v.
Brandon Cercone and Harry Spadafora

Expert Testimony—Independent Medical Referral Service—Frye Objection—Damages, Pain and Suffering

Judge quashed subpoena directed to representative of independent medical referral service to testify regarding amount
of independent exams performed by service. Judge opined testimony was minimally probative and cumulative of independent
medical physician who already testified to the amount of exams performed. Judge also granted Defendant’s motion in limine
to exclude expert neurologist testimony relying on Diffusion Tensor Imaging, finding it was novel scientific evidence,
and would need to be generally accepted in radiology not neurology. The Judge asked the jury to reconsider their zero pain
and suffering award after returning an award for lost wages, rather than granting a mistrial. The Court found there was
evidence of misunderstanding by jury, which allows the Court to direct the jury to return for additional deliberation.

No. GD 13-22334. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—April 4, 2019.

OPINION
I. Background
In August of 2011 Plaintiff Andrea Avery, then forty-seven years old, was walking in the parking lot of her employer, Bayer

Corporation, when a van struck her. The impact knocked her off of her feet, and her head hit hard against the paved surface of the
parking lot. She lost consciousness and was diagnosed with a brain concussion.
This proceeding, however, does not involve the August, 2011 pedestrian-vehicle collision. Instead, this proceeding involves an

automobile collision that occurred approximately six months later, on February 1, 2012. Ms. Avery attended the funeral mass for
her aunt at 10:00 a.m. on February 1, 2012 at a church in Carnegie Borough. Afterwards, she drove her 2006 Mazda automobile
near the rear of the funeral procession on Interstate 376 (more commonly called the Parkway West) towards the cemetery located
in Moon Township. Defendant Harry Spadafora, on his way to buy paint at Home Depot, was driving a 2000 Silverado pick-up truck
owned by Defendant Brandon Cercone behind Ms. Avery. He did not realize he had entered the slower moving funeral procession,
and the Silverado collided with the rear of the Mazda.
Ms. Avery and Mr. Spadafora then pulled their cars to the shoulder of the highway and had a brief conversation. Mr. Spadafora

admitted fault for the collision, apologized and asked Ms. Avery if she was all right or wanted him to call the paramedics. Ms. Avery
responded that she was in a funeral procession, needed to get to the cemetery and that they could exchange contact information
and speak later. Ms. Avery then drove to the cemetery for the burial, and later that day she drove herself to a hospital emergency
room. There, she reported having a bad headache and was prescribed a pain reliever. Ms. Avery then drove to her home.
On February 1, 2012, when Mr. Spadafora collided with Ms. Avery, she was still recovering from the brain concussion she

received when the van struck her in August of 2011. Ms. Avery’s position at Bayer Corporation was a “financial analyst,” which
involved minimal physical labor. She worked for Bayer from her home after the van hit her, and had just returned to work at
Bayer’s office location on January 23, 2012. She had previously scheduled appointments in February for chiropractic treatment,
vestibular therapy and with a neurologist monitoring the concussion. On February 22, 2012, Ms. Avery saw the neurologist, James
Valeriano, M.D., who determined the collision with Mr. Spadafora “substantially flared up problems” from the August, 2011
concussion. She was unable to work until February 23, 2012, when she was cleared to work, but for no longer than four hours per
day. Bayer, however, could not accommodate that limitation, hence she did not return to work until she could do so on a full time
basis, which occurred on April 5, 2012.
Ms. Avery commenced this proceeding in November of 2013 by the filing of a praecipe for writ of summons. The complaint,

which was filed in March of 2014, included a claim that Defendant Brandon Cercone negligently entrusted his vehicle to
Mr. Spadafora. Following Mr. Cercone’s deposition in April of 2016, Ms. Avery amended her complaint with the addition of a claim
that Mr. Cercone was negligent or reckless to lend Mr. Spadafora his pick-up truck when the brakes were malfunctioning. On
September 5, 2018, the dispute was assigned to me for resolution by way of a jury trial.
Pursuant to Trigg v. Children’s Hospital of Pittsburgh of UPMC (2018 PA Super 129, 187 A.3d 1043), I supervised the selection

of the jury for approximately a day and a half. Then, counsel argued numerous motions in limine with a court reporter transcrib-
ing the argument. My rulings on the motions included granting defendants’ motion to preclude testimony of Tri-Rivers Consulting
Service as well as granting defendant Spadafora’s motion to exclude testimony as to Diffusion Tensor Imaging.
The trial began on September 6, 2018 and took nine days to complete. On the second day of the trial, Mr. Cercone was shown a

signature on the defendants’ verification of the answer and testified that it did not look like his signature, but that he could have
signed it. Later that day, Mr. Spadafora testified that some of the denials contained in the answer were inaccurate. The next day, out-
side the presence of the jury, Ms. Avery’s counsel asked me to strike the answer, direct a verdict against the defendants and pre-
clude the defendants from presenting any cross-examination or defense for the remainder of the trial. I denied all of these requests.
Among the twenty-two live witnesses at the trial to testify on behalf of Ms. Avery was expert witness Randall Benson, M.D., a

neurologist based in Detroit, Michigan. Dr. Benson first examined and tested Ms. Avery four years after the collision with Mr.
Spadafora. He testified that the collision with Mr. Spadafora caused permanent injuries to Ms. Avery’s brain, including damage to
her pituitary gland with resulting permanent growth hormone deficiency. He also testified that the collision with Mr. Spadafora
caused Ms. Avery to be likely to suffer from dementia beginning at the age of sixty-five. Mr. Cercone and Mr. Spadafora had experts
testify by videotape who disagreed with Dr. Benson, including neurologist David Lobas, M.D., who examined Ms. Avery in May of
2017 and found no neurological deficits.
Counsel for Mr. Spadafora’s closing to the jury acknowledged responsibility for $8,500 in past lost earnings and the “flare up”

of Ms. Avery’s concussion symptoms, but denied responsibility for any other losses. Based on testimony from an expert forensic
economist and an expert life care planner, Ms. Avery’s counsel’s closing to the jury requested $8,500 in past lost earnings, $517,100
in future lost earning capacity and $2,682,892 in future medical expenses for a total of approximately $3.2 million in economic
damages. Ms. Avery’s counsel also asked the jury to compensate her for pain, suffering and other noneconomic losses from
February 1, 2012 to the end of Ms. Avery’s life.
I instructed the jury to render its verdict by answering five written questions, the fourth of which was an itemization of

damages.1 During the deliberations, the jury sent me two notes with questions concerning damages, which I did my best to answer.
The jury then rendered a verdict in favor of Mr. Cercone and against Mr. Spadafora in the amount of $8,500 itemized as follows:
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(a) Future medical expenses $ 0
(b) Past lost earrings $ 8,500.00 
(c) Future lost earning capacity $ 0
(d) Past, present, and future pain and 
suffering, embarrassment and 
humiliation and loss of enjoyment of life $ 0

Total $ 8,500.00

After I read this jury verdict in open court, Mr. Spadaora’s counsel immediately requested a conference at side bar. Believing
this verdict could amount to reversible error on appeal, he asked if the jury could reconsider its award of $0 for pain and suffer-
ing. I agreed to have the jury do so and explained to the jury that it was “inconsistent” for someone to be injured, with $8,500 of
lost earnings, yet have no pain and suffering “that would also logically be incurred when there is a loss of earnings.” Transcript of
Jury Trial, September 6-18, 2018 (“T.” hereafter), Volume IV, pp. 538-539. I asked the jury to deliberate again considering the
instructions I provided on pain and suffering and other noneconomic losses. The jury deliberated again and returned with a
verdict of $8,500 for past lost earnings and $10,000 for noneconomic losses for a total verdict of $18,500.
Ms. Avery filed a motion for post-trial relief, which I denied. She then filed a timely appeal to the Superior Court of

Pennsylvania and a concise statement of matters complained of on appeal (“concise statement” hereafter). The rest of this opinion
addresses the errors Ms. Avery alleges that I made in the chronology in which each allegedly occurred.

II. Expert Referral Service Testimony
Ms. Avery contends that I made an error by granting defendants’ motion in limine to preclude testimony of Tri-Rivers

Consulting Service. See concise statement, ¶ no. 4. Defendants’ attorneys contacted Tri-Rivers Consulting Service, which is an
expert referral service, to refer them to an expert medical witness to examine Ms. Avery and potentially testify as to his or her
findings at the trial. See T., Vol. I, pp. 48-59. Tri-Rivers referred neurologist David Lobas, M.D. to defendants’ attorneys, and
Dr. Lobas examined Ms. Avery on May 19, 2017 and later testified as to his findings by way of a videotaped deposition. During his
direct examination that was viewed by the jury, Dr. Lobas testified that between five and ten percent of his practice is litigation
related and that Tri-Rivers charged the defendants $925 for his record review, $1,695 for the examination of Ms. Avery (Dr. Lobas
testified to receiving $847 of this from Tri-Rivers) and $2,990 for his deposition testimony. During the cross-examination, Dr. Lobas
testified concerning how many “independent medical evaluations” he did per month, the percentage of “record reviews” that he
performed on behalf of defendants and the percentage of his expert work performed for the defendants’ law firms. Such informa-
tion on expert witnesses is discoverable and also may be used at trial to demonstrate partiality of an expert witness. See Cooper v.
Schoffstall, 588 Pa. 505, 905 A.2d 482 (2006) and J.S. v. Whetzel, 2004 PA Super 406, 860 A.2d 112.
Ms. Avery, however, believing such information also could be used at trial to demonstrate the partiality of an expert referral

service, served a subpoena for the appearance at trial of Tri-Rivers Consulting Service. Cooper v. Schoffstall is premised on the
concept that an expert witness with a pattern of compensation could slant his or her testimony in light of the substantial financial
incentives. But no Pennsylvania court ruling suggests extension of this concept to an entity that can provide no expert testimony
and serves exclusively as a referral service. In addition, the minimal probative value of Ms. Avery calling a referral service for the
sole purpose of demonstrating its bias is outweighed by the danger of the Jury focusing only on its credibility instead of the cred-
ibility of Dr. Lobas. See Pa. R.E. no. 403 and Flenke v. Huntington, 2015 PA Super 50, 111 A.3d 1197. Testimony by Tri-Rivers also
would be needlessly cumulative of the partiality demonstrated as to Dr. Lobas. Id. Therefore, I correctly granted defendants’
motion in limine and precluded any testimony from Tri-Rivers.

III. Diffusion Tensor Imaging
According to Ms. Avery, my granting of defendant Spadafora’s motion in limine to exclude testimony as to Diffusion Tensor

Imaging also was erroneous. See concise statement, ¶ no. 1. Diffusion Tensor Imaging (“DTI”) seeks to measure, by means of a
magnetic resonance imaging technique, the direction and degree of restriction of the flow of water through brain tissue.2 In the
expert report of Dr. Benson, the neurologist who examined Ms. Avery in 2016, his opinion on her traumatic brain injury relies
partially on DTI analysis. The motion in limine filed by Mr. Spadafora asserts that DTI is novel scientific evidence that has not
“gained general acceptance in the field in which it belongs.” Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923).
Ms. Avery contends that my decision to exclude Dr. Benson’s testimony on DTI was erroneous because it was made without the

benefit of a “Frye hearing.” Concise statement, ¶ no. 1. However, evidentiary hearings on challenges to the admissibility of novel
scientific evidence should only be utilized in limited circumstances. See Note to Pa. R.C.P. no. 207.1. With Ms. Avery never request-
ing such a hearing during the argument of the motion that was conducted on the record (see T., Vol. I, pp. 71-93), this dispute over
whether DTI is a generally accepted scientific method is not such a limited circumstance.3 Indeed, it was implicit during the argu-
ment of the motion in limine that all parties accepted a ruling based exclusively on the written motion, written responses and oral
argument. See, e.g., T., Vol. I, pp. 75-76 (Plaintiff ’s counsel requests an immediate decision on the motion, in spite of counsel and
I having minimal opportunity to review Plaintiff ’s responses). Therefore, no evidentiary hearing on the motion was required.
Ms. Avery also contends there was no evidence that DTI lacks general acceptance in the relevant scientific community. See concise

statement, ¶ no. 1. I disagree. Mr. Spadafora’s motion contains a 2015 peer-reviewed article from the AMERICAN JOURNAL OF NEU-
RORADIOLOGY which says “there is insufficient evidence at the time of writing this article that DTI can be used for routine clinical
diagnosis and/or prognostication at the individual patient level.” See footnote no. 2. The motion also contains the 4/15/2018 statement
from the 54,000 member Radiological Society of North America that “[a]dvanced neuroimaging techniques, including MRI diffusion
tensor imaging [DTI]…are of particular interest….At present, there is insufficient evidence supporting the routine clinical use of these
advanced neuroimaging techniques for diagnosis and/or prognostication at the individual patient level.” Finally, Mr. Spadafora’s motion
contains recent opinions from trial courts in New York (Brouard v. Convery, 70 N.Y.S. 3d 820, 59 Misc. 3d 233 (2018)) and Florida
(Caslow v. Orangewood Christian School, Inc., no. 2013 – CA – 010754-0, Ninth Judicial Circuit, Orange County (3/26/2018)) that excluded
DTI because it is not generally accepted in the medical field for diagnosing individuals with traumatic brain injuries. Hence, Mr.
Spadafora presented much evidence that DTI lacks general acceptance in the relevant scientific community.4

Ms. Avery also argues that neurology is the appropriate medical field for general acceptance of DTI. See concise statement, ¶
no. 1. However, DTI is a magnetic resonance imaging technique that is administered and interpreted by radiologists. Therefore,
radiology, and not neurology, is the field of medicine where DTI must be generally accepted.
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IV. Request to Strike Answer
Ms. Avery additionally contends that I made an error by denying her request to strike the answer, direct a verdict against the

defendants and preclude the defendants from presenting any cross-examination or defense during the trial. See concise statement,
¶ no. 3 Ms. Avery argues I should have granted her request due to this testimony concerning the answer by Mr. Cercone and
Mr. Spadafora:

BRANDON L. CERCONE
….

CROSS-EXAMINATION
….

BY MR. BLANCO:
Q. Mr. Cercone, I’m showing you page 3.

MR. BLANCO: And how do you pronounce that word, Your Honor?
THE COURT: Praecipe
MR. BLANCO: Praecipe

Q. “Praecipe to Substitute Verification to defendants’ Answer to Plaintiff ’s Amended Complaint and Amended New
Matter.” And I’m going to ask you to take a look at the last page. I’m sorry. The page before last where it reads
“Verification.” Is that your signature, sir, at the bottom of the page?

A. Yes. It could be.
Q. And is that—do you have any reason to—is that your handwriting on the line that is to the right of the word 

“Dated”?
A. You say that I dated that? Is that what you’re saying? If I can recall, yes.
Q. Is that your handwriting?
A. Possibly.
Q. And do you, sir, see –
A. I’m not sure if this is my handwriting. That doesn’t really look like it.
Q. Is that your signature, sir?
A. No. That’s not my signature, actually. I don’t recall – (Pause.)
Q. Do you read, sir, that it says, “I, Brandon Cercone, aver that the statements of fact contained in the attached 

Defendants’ Answer to Plaintiff ’s Complaint and Amended New Matter are true and correct to the best of my 
knowledge, information and belief and are made subject to the penalties of 18 Pa.C.S.A., Section 4904, relating
to unsworn falsification to authorities”? Do you see that?

A. Yes.
Q. Are you telling us, sir, that this is not your signature?
A. It doesn’t look like my signature, but I probably could have signed it. That’s not how I sign my name, though.

….

T., Vol. I, pp. 234-236.
DIRECT EXAMINATION

BY MS. LLOYD:
Q. Mr. Cercone, it’s my turn. And I want to start where they left off with what we’ll call pleadings.
….

there was a question about your signature. And you said you didn’t recognize your signature; right?
A. Yes, ma’am.
Q. You weren’t so sure. I’m going to show you a piece of paper and ask you if you can identify this.

(Document distributed.)
MS. LLOYD: And I’ll mark this Defense Exhibit No. 1.

Q. Just to move this along a little bit, is that the paperwork from when you bought the Chevy?
A. Yes.
Q. Did you have to sign that paperwork?
A. Yes, ma’am.
Q. And just to establish the date, when did you buy that Chevy, approximately when? Was it around July – June –

July of 2011?
A. Yes.
Q. Can you identify your signature on that paperwork?
A. Yes, ma’am.
Q. And did you actually sign that piece of paper?
A. Yes. That is my signature.
Q. Excellent. What page are you showing? Can you look at the bottom corner so that counsel know what you’re 

showing. Just read that number off there.
A. 034006

MS. LLOYD: I move to admit Defense Exhibit No. 1.
MR. BLANCO: No objection, Your Honor.
MS. LLOYD: Permission to publish?
THE COURT: Sure

BY MS. LLOYD:
Q. I’m going to put this up on the screen. Is this what you were just looking at, Mr. Cercone (indicating)?
A. Yes, ma’am.
Q. Does your signature have a loop at the bottom?
A. Yes.
Q. And you signed the whole name there when you signed?
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A. Yes.
Q. And this is your signature?
A. Correct.
Q. So when you expressed some doubt about the other signature, did it look like your normal signature with the 

loop on the C and everything else, the way you put the B on it?
A. No, ma’am. It threw me off.
Q. Bottom line, your previous attorney from a different firm did all that paperwork for you; correct?
A. Yes.

T., Vol. I, pp. 244-248.
HARRY SPADAFORA
….
CROSS-EXAMINATION
….

BY MR. BLANCO:
Q. No. 6. “On February 1, 2012, Defendant Harry Spadafora was operating Defendant Cercone’s GMC 1500 white 

pick-up truck heading westbound on Interstate 376 (I-376 a/k/a the Parkway West) around 11:30 a.m.” Do you 
see that?

A. Thumbs up.
Q. The first page of the answer on the document, it says, “Harry Spadafora Answer to Plaintiff Complaint.”

Do you see that?
A. I do see that.
Q. And Paragraph 6 on that same document, it says “Denied.” Do you see that?
A. I have to disagree with that, because I don’t see any of my statements. I never denied hitting her or driving

the vehicle. So that’s an absolute false statement. And I didn’t deny that to anyone. Unless you can show me the
statement that I denied. Then I would have to see the statement.

Someone else may have denied it, but it wasn’t I. I’ve never denied driving. I’ve never denied being
at fault for making a mistake, and I’ve never denied hitting her. So that’s an absolute false statement. I don’t who
wrote that, but it wasn’t I.

One of the things that I noticed – and this is probably like some of the times it happens is I keep
getting pulled into the same questions that I’ve answered a thousand times. I’m at fault. I was driving. Sorry.

I mean, we keep doing the same thing. What do you want me to say? Something different?

T., Vol. I, pp. 297-299.

While Ms. Avery’s counsel concludes from this that Mr. Cercone testified he did not sign the verification to the answer or “repu-
diated” the signature,5 I observed the testimony and view it differently. Mr. Cercone did not remember signing the document over
four years earlier, saw the signature did not have his usual loop at the bottom of the letter C and therefore thought he could have
signed it but could not be certain. Mr. Spadafora, similar to many parties, relied on his attorney to prepare the answer and did not
notice it denied he was operating Mr. Cercone’s pick-up truck and caused the collision.
There is no rule of evidence, rule of civil procedure, caselaw or other authority that requires testimony from a party during a

trial, with certainty, that the signature on a verification was made by him or her. The only authorities cited by Ms. Avery require
answers and other pleadings to be verified (See Pa.R.C.P. no. 1024 and Atlantic Credit and Finance, Inc. v. Giuliana, 2003 PA Super
259, 829 A.2d 340). But, the defendants’ answer was verified. There also was no prejudice to Ms. Avery from the general denials
in the answer as Mr. Cercone and Mr. Spadafora gave deposition testimony more than two years before the trial that acknowledged
Mr. Spadafora was driving the pick-up truck and was at fault for the collision. During the trial, Ms. Avery was able to continue to
explore the issue further by having defendants’ previous attorney testify concerning preparation of the answer and its verification.
While Ms. Avery argued the situation was unusual, it was not. Uncertainty by a party as to a signature or disagreement with a
lawyer’s language in a pleading occurs in my courtroom with regularity and is properly addressed as impacting negatively on the
party’s credibility. Considering the policy that permits a trial judge to “disregard any error or defect of procedure which does not
affect the substantial rights of parties,” the draconian remedies suggested by Ms. Avery were inappropriate. Pa.R.C.P. no. 126.
Therefore, I was correct to deny her request.

V. Verdict Reconsideration by the Jury
Ms. Avery alleges that the final error I made during the trial was asking the jury to reconsider awarding her nothing for pain,

suffering and other noneconomic damages. See concise statement, ¶ no. 2. Instead, she believes I should have declared a mistrial
and ordered another trial with a new jury.
In Mr. Spadafora’s counsel’s opening remarks, he acknowledged Ms. Avery was “entitled to compensation for two months that

she missed work….[and]for medical treatment during those two and a half months….” T, Vol. I, p. 164. The defendants’ expert
neurologist, Dr. Lobas, testified via videotape that he agreed with Ms. Avery’s treating neurologist, Dr. Valeriano, that the colli-
sion with Mr. Spadafora caused substantial flaring up of her existing concussion symptoms. In Mr. Spadafora’s counsel’s closing,
he said Ms. Avery “is entitled to damages for pain and suffering for several months after the motor vehicle accident….[and] wage
loss for that $8,500 for after the motor vehicle accident….but that is the extent of the damages due to my client’s negligence.” T.,
Vol. IV, p. 419.

The jury, after deliberating for just over two hours, submitted this question to me:

“Can we change A, B, C for compensation?” T., Vol. IV, p. 526

Here are the relevant parts of the conference I held with counsel concerning this question:

IN CHAMBERS DISCUSSION
….

MR. BEHREND: I’m not sure what the first sentence means. I get the second sentence.
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….
THE COURT: All right. Well, let me read these two questions into the record. Or at least what I think it says. The hand-
writing is a little hard to read in certain places.

“Can we change A, B, C for compensation?” And then there’s another question. “If 10 of 12 agree, can we go on? Or do we
need them to vote, also?”
….

THE COURT: Now, the first one, my proposal is to ask them for additional explanation, because I’m not quite sure
what they mean. I can guess what they mean. That’s what I have to do.

I think it refers to the verdict slip to Question No. 4 with the breakdown into four different types of damages. But
“changing,” I’m not sure what that means, whether they are perhaps referencing Mr. Blanco’s – I guess it was actually
Mr. Behrend writing the numbers that he put in there. You know, that they had up on the board.

Or do they want to substitute their own ideas of what she should be compensated for? Or is it – I mean, I can go on
and on. Is it the number for past lost earnings that the Defendant agreed to something they want to change? I don’t know.

MR. SCHENCK: It looks like they want to give a lump sum award.
THE COURT: You think they want to do what your proposal was, just have one number?
MR. SCHENCK: Correct. They have a number in mind, and they want to give that one number instead of trying to

break it down into these.
THE COURT: It’s a guess, isn’t it?
MR. SCHENCK: It is.

….
MR. BLANCO: ….If I understand the Court correctly, if they want to change the categories of Question No. 4, A, B,

C, D, that would be impermissible, because this is what it is structured in the law.
THE COURT: Right. Those are the damages that you’ve requested and that I’ve instructed them to find. If they find

there’s other damages that they want to award, they can’t do that. But I’m not convinced that’s what they’re asking. I don’t
know what they’re asking, though. I have to speculate.
….

MR. BEHREND: The only thing, I would say, “Can you provide additional explanation? I’m unsure what you mean.
Can you please provide some additional explanation?” So they know that you’re inviting them to respond to you. That’s
all. To provide that clarification.

T., Vol. IV. , pp. 526-532.

With counsel and I having to guess at the meaning of the question, I wrote this answer to the jury:

“I am not sure what you mean. Can you please provide an additional explanation? “T., Vol. IV, p. 532.

Less than thirty minutes later, the jury submitted this question to me:

“Question No. 4, can the money amounts be determined by the jury? “T., Vol. IV, p. 533.

While this question from the jury continues to indicate a misunderstanding of my instructions on damages, it was simple
to answer, Hence, I wrote this answer to the jury: “Yes.” Id. 
Shortly thereafter, the jury returned the verdict of $8,500 in past lost earnings with $0 as compensation for Ms. Avery’s pain

and suffering, embarrassment and humiliation and loss of enjoyment of life. This verdict was illogical because a concussion “flare
up” that results in a person being unable to work at a “desk job” for over two months should be accompanied by pain and suffer-
ing. This verdict was inconsistent with the defendants’ expert opinion that Ms. Avery’s symptoms substantially flared up and Mr.
Spadafora’s counsel’s closing concession that she is entitled to damages for pain and suffering for several months. Since this
verdict also was inconsistent with common knowledge that substantial flaring up of concussion symptoms involves pain and
suffering, I granted the request to have the jury reconsider the pain and suffering award. After reconsidering, the jury revised its
verdict by adding $10,000 for noneconomic damages for a total of $18,500. In alleging that this was an error by me, Ms. Avery
argues that the trial court injected itself into the deliberation and encouraged “a basic change in the intended verdict of the jury.”
Robinson v. Brown, 195 Pa. Super 384, 388, 171 A.2d 865, 868 (1961). However, when a jury returns “an inconsistent, irrational, or
otherwise problematic verdict….” that is pointed out before the jury is dismissed “…the judge can explain to the jury why its
verdict is problematic….[t]he jury can then resume deliberations in light of the court’s corrective instructions, and return an error-
free verdict. This rule does not require us to invade the jury’s sacred deliberation process or find out why the jury did what it did;
the court need only explain that the verdict returned makes no sense…, and ask the jury to reconsider its decision in light of its
new instruction.” Picca v. Kriner, 435 Pa. Super. 297, 302-303, 645 A.2d 868, 871 (1994). Since my request to the jury to reconsider
was therefore authorized by the Superior Court, it was not an error. 
In addition, the verdict of $0 for pain and suffering, when considered together with the jury’s cryptic questions about itemizing

damages, is evidence of a misunderstanding. While the specific topic that created the misunderstanding is unclear, my experience
is that Pennsylvania juries frequently struggle to translate intangible losses attributable to pain, suffering and other noneconomic
losses into an amount of money. My instruction to reconsider the $0 verdict for pain and suffering could easily have clarified to the
jury that, while it is difficult, the jury had to determine a monetary value for Ms. Avery’s pain, suffering and other noneconomic
losses. In any event, a judge is permitted to return a verdict for additional deliberation when there is evidence of a misunder-
standing. See Burnhauser v. Bumberger, 745 A.2d 1256 at 1260 (Pa. Super. 2000). Finally, after spending two days supervising the
selection of this jury and hearing argument of the motions in limine, followed by a nine day trial, resolving the initial verdict
problem by means of another jury trial instead of seeking clarification or correction of the verdict “is an inefficient use of judicial
resources….” Stapas v. Giant Eagle, 198 A.2d 1033, 1042 (Pa. 2018). Therefore, asking the jury to reconsider its award of $0 for
noneconomic losses was correct.

BY THE COURT:
/s/Hertzberg, J.
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Wendy Camlin v.
The Office of the Commissioner of Baseball, d/b/a Major League Baseball,

Pittsburgh Associates, LP, d/b/a The Pittsburgh Pirates;
Sports & Exhibition Authority of Pittsburgh and Allegheny County v.

Promats Athletics, LLC
Comparative Negligence—Duty of Care—Negligence—Personal Injury,

Plaintiff appeals $450,000 verdict for injuries suffered when struck by a foul ball at PNC Park. The trial focused on a
comparative negligence determination between the Plaintiff, the protective net manufacturer, the Pittsburgh Pirates and the
Pittsburgh Sports & Exhibition Authority. The trial court’s Rule 1925 opinion concludes the jury’s verdict was consistent with
the evidence, the degree of care and duty jury charges were proper and that Plaintiff ’s request for a directed verdict was
properly denied based on the evidence.

No. GD-16-003545. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, Jr., J.—August 20, 2019.

OPINION
The Plaintiff, Wendy Camlin, appeals the Judgment on the Verdict, entered on May 7, 2019, by the Additional Defendant

Promats Athletics LLC pursuant to PA.R.Civ.P 227.4(1)(b). The jury verdict was rendered on December 4, 2018, awarding
Ms. Camlin $454,000.00 dollars.

PROCEDURAL HISTORY AND FACTS
The Plaintiff, Wendy Camlin, filed a complaint in Allegheny County on March 11, 2016, naming as Defendants the Office of the

Commissioner of Baseball d/b/a Major League Baseball, the Sports & Exhibition Authority of Pittsburgh and Allegheny County
(“SEA”), and the Pittsburgh Associates LP d/b/a The Pittsburgh Pirates (“Pirates”). The complaint alleged that the Pirates, the
SEA, and the Office of the Commissioner of Baseball acted negligently in their collective breach of the duty owed to Wendy Camlin,
to minimize the risk of injury to spectators or patrons at events held at PNC Park.
Ms. Camlin was employed as the Director of Patient Care for Obstetrics and Newborn Services at UPMC in December 2012, a

job that required a large time commitment and a large amount of responsibility, as she was accountable for all nursing standards,
patient satisfaction, quality initiatives, and safety initiatives for her respective division. Ms. Camlin eventually sought potential
employment at a hospital in Boston, Massachusetts for the purpose of advancing her career. In an effort to prevent Ms. Camlin
from leaving UPMC, Leslie Davis, the Chief Operating Officer of the Health Services Division of UPMC and the President of Magee
Women’s Hospital, took accommodating steps to retain her. One of the steps was to take Ms. Camlin to a Pirate baseball game on
April 20, 2015, to allow Ms. Camlin to address any concerns she had, and to discuss new opportunities that would be available for
her career advancement with UPMC.
Ms. Camlin attended the baseball game with Leslie Davis. Approximately 17 days prior to Ms. Camlin and Leslie Davis attend-

ing the game, the protective netting behind home plate had been replaced by Promats Athletics LLC (“Promats”). The tickets
obtained by Leslie Davis provided them with designated seats located in the first row directly behind home plate. While being
escorted to their seats by a Pirates’ employee during live play, Ms. Camlin had to turn sideways to avoid coming into contact with
the already seated spectators. In doing so, Ms. Camlin directed her focus to the ground to avoid stepping on the feet of the other
spectators. A foul ball then struck the netting behind home plate, which caused the netting to deflect and the baseball to strike Ms.
Camlin in the back of her head. As a result of this terrible accident, Ms. Camlin was hospitalized at UPMC Presbyterian University
Hospital under the care of Dr. Camiolo Reddy in the concussion program. Dr. Camiolo also supervised other aspects of
Ms. Camlin’s recovery, such as treatment with neurologists, neurosurgeons, and neuropsychologists. Currently, Ms. Camlin expe-
riences difficulty with focus, concentration and short-term memory loss among other symptoms that are alleged to result from the
incident at PNC Park. Prior to her release from the care of Dr. Camiolo Reddy, it was determined by UPMC that Ms. Camlin would
not be fit to return to her position as the Director of Patient Care Services, Obstetrics and Newborn Services because she would
not be able to meet the intensive time commitments and complex demands of the position. 
Aft the filing of the initial complaint, the Pirates and the SEA joined Promats through a Writ to Join Additional Defendants on

October 11, 2016. The Writ to Join Additional Defendants alleged that Promats is liable on three counts. Significant to the appeal,
Count I alleged negligence on the part of Promats because it knew or should have known that the design, manufacture, production,
marketing installation and/or maintenance of the replaced netting could have caused a batted ball to indent the netting enough to
come into contact with a spectator. On December 6, 2016, the newly joined Defendant, Promats, initiated a crossclaim against the
Pirates and the SEA alleging inter alia that the injuries and damages sustained by Ms. Camlin were solely, proximately, and legally
caused by the conduct of the Pirates and the SEA and alternatively, that Promats is entitled to indemnity and/or contribution. 
On approximately August 24, 2018, all parties agreed to dismiss the Office of the Commissioner of Baseball d/b/a Major League

Baseball on the basis that there was no evidence that this Defendant played a role in the injuries sustained by Ms. Camlin.
Additionally, the Pirates and the SEA settled with Ms. Camlin for an undisclosed sum of money on or about November 9, 2018.
Trial was set to begin on November 14, 2018, and after two days of jury selection the Court heard pre-trial arguments.

Previously, on November 9, 2018, Promats filed a Motion in Limine to preclude all evidence and argument pertaining to net
tension. The Court denied this motion on the basis that the jury must be made aware of evidence pertaining to the tensioning of
the net despite the fact that there was no expert testimony on the matter. The Court agreed with Plaintiff ’s counsel that net
tension is a vital component of the case by responding to argument seeking to preclude discussion of net tension stating.
Furthermore, a Motion in Limine was filed on behalf of Ms. Camlin on November 12, 2018, to preclude Promats from offering
evidence pertaining to which party bore the duty of properly tensioning the net. The Court denied the motion finding that it was
up to the jury to determine if any of the parties’ conduct was negligent related to the net tension. The Court reiterated and agreed
with the Plaintiff that net tension is a significant issue in the case by stating, “I know that you say that it is a tension case. Frankly,
I am inclined to agree with that...” T.T. Vol. I pp. 59.
On November 13, 2018, another Motion in Limine was filed on behalf of Ms. Camlin to preclude testimony from Dr. Ruben J.

Echemendia pertaining to Ms. Camlin’s disability status. The Court granted the motion on November 16, 2018, explaining its
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reasoning that Dr. Echemendia never expressly says “disabled”. The Court contended, “The magic words are “disabled”, but I
don’t want him to use that, that she is disabled, that direct testimony.” T.T. Vol. II pp. 87. Further, the Court understood that an
inference of disability can be derived from the testimony of Dr. Echemendia. The Court ultimately determined that it would be
inappropriate and prejudicial to allow Promats to explicitly represent to the jury that Ms. Camlin was “disabled” or that she
received past disability benefits. However, the issue of whether or not Ms. Camlin could return to work was still fair to explore
through evidence and testimony.
Both parties filed motions regarding the disclosure of the settlement between Ms. Camlin and the Pirates and the SEA. Promats

filed an Omni Bus Motion in Limine on November 9, 2018 which included a motion to inform the jury of the Ms. Camlin settlement
with the Pirates and SEA prior to trial. On November 13, 2018 the Plaintiff filed a Motion in Limine to preclude evidence of the
settlement between Ms. Camlin and the Pirates and the SEA in order to prevent possibly prejudicial evidence from reaching the
jury. Under Pennsylvania law, evidence of settlement is generally inadmissible at trial on any matter. 42 Pa. Cons. Stat. Ann. § 6141.
Furthermore, the Pennsylvania evidentiary code also recognizes the preclusion of settlement negotiations and agreements when
offered to diminish the validity of a disputed claim. Pa.R.E. 408. During pretrial conference Promat’s counsel conceded that the
current law precludes the disclosure of the settlement but had to file the motion to preserve its rights if necessary, at a higher level.
The Court denied the Promats’ motion and granted the Plaintiff ’s Motion in Limine to exclude evidence of the settlement between
the Pirates and SEA and Ms. Camlin on November 15, 2018.See T. T. Vol I pp. 9-10, 13 The rulings on the various Motions in Limine
reflect the Court’s guidance of the jury to consider the pertinent issues in this case, which was to determine under a comparative
negligence analysis which party was liable for Ms. Camlin’s injuries. 
On November 16, 2018, the trial commenced against Promats, the Pirates, and the SEA on the remaining negligence claims.

After 10 days of trial over the Thanksgiving break, the jury rendered a verdict on December 4, 2018 finding that the already
settled defendants, the Pirates and the SEA, were each 47.5% liable, while Ms. Camlin was 5% liable for her own injuries.
Significant to this appeal, the jury found that Promats, the non-settling defendant, was not liable for the injuries sustained by Ms.
Camlin. The jury awarded monetary damages to Ms. Camlin of $54,000.00 for past wage loss and reduced future earning capacity,
$200,000.00 for past and present pain and suffering, embarrassment and humiliation, and loss of enjoyment of life, and $200,000.00
for future pain and suffering, embarrassment and humiliation, and loss of enjoyment of life of Ms. Camlin. The damages awarded
by the jury amounted to a total of $454,000.00. 
On December 14, 2018, a Motion for Post-Trial Relief was filed on behalf of Ms. Camlin in response to the jury verdict and its

apportionment of damages. Plaintiff ’s counsel asked the Court to order a new trial on liability and damages or in the alternative
to enter judgment n.o.v on the issues of Promats’ negligence and causation and order a new trial on the apportionment of liability
and damages. The Motion for Post-Trial Relief alleged three errors made during trial. First, the Plaintiff alleged the Court failed
to appropriately charge the jury on the legal standard for Promats’ duty of care to the Plaintiff. Second, the Plaintiff alleged that
the weight of the evidence was clearly against the jury’s finding of 47.5% liability allocated toward the SEA. Lastly, the Plaintiff
alleged that the Court permitted opinion evidence to permeate the record from Dr. Eric Fishman, who never testified before the
jury and whose opinion that Ms. Camlin could work and was a malingerer was not relied upon by the other expert witnesses.
Defense counsel objected to the Motion for Post Trial Relief on December 20, 2018, alleging that Plaintiff ’s counsel failed to
properly order the entire transcript. 
After conferring with both parties, the Court ordered on January 17, 2019 that a Post-Trial Conciliation would be held on

January 29, 2019. At that conciliation, the parties agreed to have the remainder of the transcript completed and to consider whether
or not to arbitrate. On February 1, 2019, the Court ordered that the post-trial conciliation be continued to allow the parties to
notify the Court if mutual consent to arbitration/settlement could be established. In the event that the parties could not agree to
resolve the dispute through arbitration, argument concerning the post-trial motion will be heard by the Court. The Court, upon
request of the Court reporter, granted an extension of 21 days to complete the transcript on February 19, 2019. Counsel for Ms.
Camlin filed their proposed findings of fact on April 4, 2019 and counsel for Promats filed its response on May 6, 2019. Promats
then filed a Praecipe for Entry of Judgment on Verdict pursuant to Pa.R.Civ.P 227.4(1)(b) on May 7, 2019, which precluded the
Court from ruling on Ms. Camlin’s Post-Trial Motion. On May 22, 2019, Ms. Camlin filed a Notice to Appeal to a Higher Court in
reference to the Entry of Judgment entered on May 7, 2019, pursuant to PA.R.A.P. No. 341. This Court issued an order on June 3,
2019 allowing the issues set forth in Ms. Camlin’s Motion for Post-Trial relief to function as a Concise Statement of Errors
Complained on Appeal in accordance with Rule 1925(b), or if the Plaintiff so wishes, to supplement any further errors within 21
days. Ms. Camlin supplemented her statement of errors by timely filing an Amended Concise Statement of Errors on June 17, 2019. 

ARGUMENT
I. COMPARATIVE NEGLIGENCE
This case is a comparative negligence case. The Plaintiff ’s intent and sole strategy of going to trial was to single out the only

non-settling party, Promats, as an expert in net safety and having a “higher” duty to Ms. Camlin. The Plaintiff chose to confiden-
tially settle with the Pirates and SEA prior to trial, setting up a situation where those settling defendants remained on the verdict
slip for the jury to consider. This double-edged sword decision is understandable but nonetheless, Ms. Camlin made the decision
to settle with two defendants instead of all or none of the defendants. The jury was unaware of the settlement and was tasked with
determining, among all the parties, who may have been at fault for Ms. Camlin’s injuries. The jury ultimately found the Pirates
and SEA liable and awarded money damages against them and not Promats. The Plaintiff now asks this Court to overturn the jury’s
decision because of displeasure with the amount awarded, and more significantly, who is liable. This Court did not err, and the
jury’s verdict was entirely consistent with the evidence and does not so shock the conscience to warrant vacating. For the follow-
ing reasons, the Plaintiff ’s appeal should be dismissed with prejudice.

II. THE WEIGHT OF THE EVIDENCE SUPPORTS THE JURY’S VERDICT.
The jury award should not be overturned as there was a more than sufficient evidentiary basis for its finding. Of note, the

Plaintiffs do not focus their challenge to the jury’s finding based on a weight of the evidence argument relating to Promats’ liabil-
ity. Clearly, they do not emphasize this argument because the record does not support it. Throughout the 10 days of trial, the jury
heard conflicting testimony from both parties on how this terrible accident could have happened. The Plaintiff consistently argued
that all their testimony and evidence pointed to Promats as being the only negligent party. Plaintiff ’s counsel even argued in their
closing that it was Promats that was negligent, and not the Pirates. T.T. Vol. XI pp. 1930. However, a review of the entire record
supports the jury’s verdict and the Court’s charge.
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First, inter alia, the jury could have determined that the Pirates and SEA knew or should have known of the net’s deflection and
possible intrusion into the first row of patrons. Also, the jury could have considered that there was no expert evidence at all
presented that the net was tensioned improperly or installed negligently. The record further reveals that the Plaintiff ’s own expert,
Stanley Meredith, testified that while it was his belief that it was Promats duty to tension the net, he admitted that he had not
performed any net tension analysis to determine if the net was tensioned incorrectly. T.T. Vol. IV, pp. 524-525. Yet another expla-
nation is that the jury could have believed that Ms. Camlin was just too close to the net and that no amount of tension could have
prevented this terrible accident if her head was 3 ½ inches away. The Plaintiff ’s own accident reconstructionist, Paul Montalbano,
testified that based on his analysis, Ms. Camlin’s head was 3 ½ to 6 inches from the net. He admitted that nowhere in his report
did he say that Promats is responsible for the accident. T.T. Vol. III, pp. 393. More importantly, Mr. Montalbano specifically stated
that the jury was responsible for determining fault. 
The jury could have considered the testimony of a Pirates employee of almost 40 years, who testified that the Pirates had a

policy predating the accident where the employees were to warn people not to take their seats in the first row during live play
because of the potential dangers of the net deflecting. T.T. Vol. IX pp. 1581-1582. Additionally, the jury might have considered the
testimony that the Pirates and the SEA chose the placement of the seats and cabling design, which Promats was not involved in, nor
had the ability to change. T.T. Vol IX pp. 1529-1530. Lastly, the jury could have considered that the price quote, which ultimately
stood as the contract for the installation of the net between Promats and the Pirates, specifically provided that Promats would install
the net, and that the Pirates would approve it. In sum, many of the relevant facts, inter alia, support the jury’s considered verdict.

III. THE JURY RECEIVED AN ACCURATE AND PLAIN LANGUAGE CHARGE REGARDING NEGLIGENCE AND THE 
DEFENDANTS’ DUTIES TO MS. CAMLIN.

This Court’s duty in charging the jury is two-fold; (1) the court must make an accurate statement in plain language of the appli-
cable principles of law, and (2) the court must accurately, impartially, without prejudice to any litigant and without usurping the
jury’s function, assist the jury in applying these principles to the facts of the case before them. Kimmel v. Yello Cap Co., 414 Pa.
559, 563 (1964). An error is found in the court’s instruction if the charge misled the jury or where an omission in the charge
amounts to fundamental error. Sweeny v. Bonafiglia, 403 Pa. 217 (1961). It is the court’s function to explain the principles of law
that are fairly raised under the facts of a particular case to enable to jury to comprehend the question it must decide. Hrivnak v.
Perron, 472 Pa. 348 (1977).
One of the jury’s tasks was to determine, among all the parties, whose actions may have caused this accident. Based upon a

comparative negligence analysis, as well as the appropriate charge by the Court of the duties owed by the parties to Ms. Camlin,
the jury found that the Pirates and SEA were liable to Ms. Camlin. Contrary to the Plaintiff ’s contention in their Motion for Post-
Trial relief, Promats was under no “heightened” duty. The duty that Promats owed to Ms. Camlin was properly charged in the
context of a comparative negligence analysis with all the other parties’ conduct. The inclusion of a “higher” duty argument is just
another attempt by the Plaintiff to direct a verdict against the only non-settling defendant Promats.
Specifically, the Plaintiff alleges this Court erred in omitting five charges related to a “higher” duty owed to Ms. Camlin by

Promats. Those charges submitted by Plaintiff ’s counsel were as follows:

“Creating” a Condition upon the land on behalf of the possessor

One who on behalf of the possessor in a facility or land erects a structure or creates any other condition thereon is
subject to liability to others within the facility or land for bodily harm caused to them by the dangerous character of
the structure or condition after his work has been accepted by the possessor.

Restatement *Second) of Torts, §385; Krisovich v. John Booth, Inc., 121 A.2d 890 (Pa. Super. Ct. 1956).

Foreseeable Dangerous Condition “Created by Contractor”

Even though the owner of the premises has accepted the work, the defendant contractor properly charged with negligence
for failing to anticipate and guard against a foreseeable dangerous condition created by the contractor.

Restatement (Second) of Torts, §385; Prost v. Caldwell Store, Inc., 187 A.2d 273 (Pa. Super. 1963); Krisovich v. John Booth,
Inc., 121 A.2d 890 (Pa. Super. Ct. 1956); Bastl v. Papile, 15 A.2d 476 (Pa. Super. Ct. 1940).

Unlikely Danger

Plaintiff must show, and has shown, that the danger was one unlikely to be discovered by the owner of those who come
upon the land with the owner’s consent. Thus, liability is imposed upon a contractor where the dangerous condition is not
open and obvious.

Restatement (Second) of Torts, §385; Gresik v. Pa. Partners, L.P., 33 A.2d 594, 597 (Pa. 2011); Gilbert v. Consolidated Rail
Corp., 623 A.2d 873 (Pa. Commw. Ct. 1993).

Want of Competence

Plaintiff must show, and has shown in this case, that an act may be negligent if it is done without the competence which
is reasonable man or company in its position would recognize as necessary to prevent it from creating an unreasonable
risk of harm

Plaintiff must show, and has shown, that Promats Athletics, LLC, who marketed itself as a seller of safety products with
expertise in the area of safety, and who promotes the sale of products that are designed for safety, is to be held to a
higher standard of care than the other defendants in this proceeding because of Promats’ claims of expertise.

Restatement (Second) of Torts, § 299; § 299(e)

Undertaking in profession or trade

Plaintiff must show, and has shown in this case, the Defendant Promats Athletics, LLC has greater skill knowledge and
knowledge in the trade of net installation and maintenance and has undertaken to render these services in the practice
of its profession and trade and as an expert in net installation and maintenance. As such, Promats Athletics, LLC is
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required to exercise, and skill and knowledge normally possessed by members of that profession or trade in good stand-
ing in similar communities. Thus, liability is imposed upon any person or company, such as Promats Athletics, LLC, who
has failed to exercise this skill and knowledge.

Restatement (Second) of Torts, § 299A

Alleging court error in denying these charges, the Plaintiff claims that the jury could not determine whether or not Promats
had violated the duties it owed to Ms. Camlin because they did not properly know the standard related to “degree of care” and
“duties under the law”, citing Wood v. Smith, 495 A.2d 601 (1985). However, this Court finds while the facts of Wood are distin-
guishable, it believes that the jury was instructed on the standards of the “degree of care” and “duties”, consistent with the
general holding of Wood.
In Wood, the Superior Court of Pennsylvania reversed the trial court’s verdict awarding no damages in a survival action. It was

argued that the trial court had erred for refusing to explain the rights of the decedent and the duty as a landowner to inspect the
work of his independent contractor. Specifically, the trial court’s refusal to explain the OSHA and industry standards was
reversible error. Id at 603-604. The Superior Court reviewed the whole record, specifically the proposed points for charge that were
refused by the trial court, that outlines that the scaffolding did not comply with OSHA and ANSI standards. Ultimately, in revers-
ing the Court explained that, “the jury may very reasonably have assumed that since the defendants were not required by law to
adhere to OSHA or ANSI standards, their failure to do so was irrelevant”. The Court noted that the failure to explain and charge
on the relevant government and industry standards was reversible error. Id at 605-606.
The facts of the case sub judice are clearly distinguishable from the facts of Wood. There are no OSHA standards or any other

industry standard that was presented at trial that are relevant to the issue of net tension, net deflection, or who’s duty it is to prop-
erly tension protective netting like the one used at PNC Park. The Plaintiff ’s proposed charges here were covered by the standard
jury instruction 13.10 Negligence and 13.70 Negligent Undertaking to Render Services to Protect Others. By providing those stan-
dard charges and refusing to provide the Plaintiff ’s proposed charges, this Court provided the jury with the appropriate standards
of “degree of care” and “duty” in accurate and plain language while specifically preventing the jury from hearing inapplicable law
as proposed by the Plaintiff.
The alleged “higher” duty that Promats owed to Ms. Camlin apparently comes from the Plaintiff ’s ephemeral expertise claim

related to net tension, when read in conjunction with the Restatement (Second) of Tort §299, 299A, 385, and 399. Section 385 states:

“One who on behalf of the possessor of land erects a structure or creates any other condition thereon is subject to liability
to others upon or outside of the land for physical harm caused to them by the dangerous character of the structure or
condition after his work has been accepted by the possessor, under the same rules as those determining the liability of
one who as manufacturer or independent contractor makes a chattel for the use of others.

Restatement (Second) of Torts § 385 (1965)

Nowhere does Section 385 state that a “higher” duty is imposed on one who erects a structure on behalf of the possessor of land.
In fact, this Courts reading of all the sections of the Restatement relied on by the Plaintiff reveals that nowhere does it state that
a “higher” duty should be imposed on Promats. Additionally, the Plaintiff failed to provide any authority which describes the
duty in Section 385 as a higher duty. This Court did agree with Plaintiff ’s counsel, and so charged, that the jury may find an
independent duty and liability on Promats. However, the charges proposed by the Plaintiff would likely direct a verdict against
Promats and confuse or mislead the jury. Ultimately, all the proposed charges were alternatively covered by the Standard Jury
Instructions 13.10 and 13.70 as discussed further.
The Court’s charges were based upon the Pennsylvania Suggested Standard Civil Jury Instructions authored by the Civil

Instructions Subcommittee of the Pennsylvania Supreme Court Committee for Proposed Standard Jury Instructions. In providing
these instructions, the Court was always concerned with providing the jury with the most logical, clear instruction so as to not
confuse or mislead them on the applicable rules of law. Of relevance to this appeal were the charges 13.10 (Negligence) and 13.70
(Negligent Undertaking to Render Services to Protect Others). Those charges were provided as follows:

13.10 Negligence
In this case, you must decide whether the Defendants, the Pittsburgh Pirates and the Sports and Exhibition Authority and
the Additional Defendants, Promats, were negligent. I will now explain what negligence is. A person must act in a
reasonably careful manner to avoid injuring others. The care required varies according to the circumstances and the
degree of danger at a particular time. You must decide how a reasonably careful person would act under the circum-
stances established by the evidence in this case. A person who does something a reasonably careful person would not do
under the circumstances is negligent. A person can also be negligent by failing to act. A person who fails to do something
a reasonably careful person would do under the circumstances is negligent.

T.T. Vol. XI pp. 1935-1936.

13.70 Negligent Undertaking to Render Services to Protect Others
A person who provides services to protect people or their property must act in a reasonably careful manner. If a party
fails to act in a reasonably careful manner, it is negligent. Wendy Camlin, in this case must prove that the Pittsburgh
Pirates, the Sports & Exhibition Authority, and/or Promats was negligent in providing services to protect Wendy
Camlin; and either
1. The Pittsburgh Pirates, the Sports & Exhibition Authority, and/or Promats negligent conduct increased the risk of harm
suffered by Wendy Camlin; or
2. Wendy Camlin suffered injury because she relied on the Pittsburgh Pirates, the Sports & Exhibition Authority and/or
Promats Athletics, LLC’s services.

T.T. Vol. XI pp. 1929-1940

The Plaintiff also argues, that in addition to 13.10, their proposed charges “Undertaken in Profession or Trade” and “Want of
Competence”, describing the Restatement Sections 299 and 299A, should have been provided to explain some “higher” standard
of care that Promats should be held to. However, in denying the proposed charge, this Court first notes that the language “Plaintiff
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must show, and has shown…”, prevented this Court, ab initio, from providing that charge to the jury. Three out of the five proposed
charges that the Plaintiff submitted included this phrase and to provide these charges would have in essence granted a directed
verdict on liability against Promats, the only non-settling defendant. Additionally, while two of the five charges did not have that
phrase, the Court had concerns that their title indirectly suggested a directed verdict. Both charges could equate the Promats’
installation of the net with “creating” a hazard, thus likely directing a verdict on Promats’ liability. This issue was more clearly
explained by the charges actually given. Thus, the Plaintiff ’s proposed charges were improper either as misleading and confusing.
The Plaintiff clearly wanted this Court to charge the jury on some higher standard of care for Promats based upon their alleged

“expertise” in net tensioning. Plaintiff ’s counsel in their opening statement told the jury that the evidence would show that Promats
had an expertise in the netting, and more specifically, net tension. T.T. Vol. II pp. 126. In support of this alleged “expertise”, the
Plaintiff pointed to the testimony of Sean Whittaker, J.J. McGraw and Wayne Oliver. 
Sean Whittaker, as the employee of Promats, was involved in the installation of the net in 2015. His testimony, however, does not

reveal any alleged expertise on behalf of Promats. He testified that he installed the net, tensioned it to the degree he has seen at
other ballparks, and that he received the appropriate approval for the job, and more importantly the tension of the net from J.J.
McGraw. T.T. Vol. II pp. 172; 179. The Plaintiff additionally relies on the testimony of J.J. McGraw, the Manager of Baseball
Operations for the Pirates. Mr. McGraw’s testimony revealed that he was involved in procuring the netting from Promats, that
Promats represented that the Ultra Dyneema netting was lighter, safer, and more fan friendly than the other netting, and that the
net was supposed to be tensioned by Promats. T.T. Vol. VI pp. 964, 967. A thorough reading of both of those witnesses however reveals
that neither stated that Promats was an expert in net tensioning, unlike the Plaintiff’s counsel opening statement and closing argument.
Lastly, the Plaintiff relies on the testimony of Promats CEO, Wayne Oliver, regarding Promats alleged expertise. Mr. Oliver does

testify that Promats has expertise in selling baseball related netting. T.T. Vol. VI pp. 844 line 20. However, the rest of his testimony
does not reveal any expertise related to net tension, nor his own specific experience with installing protective netting. In fact, his
testimony again shows Promats’ belief that while it was their responsibility to tension the net, Promats tensioned the net to the
Pirates specifications and needs per the contract. T.T. Vol. VI pp. 901 line 6-12. Nowhere in his testimony does he state that Promats
is, or held itself out to be, an expert in net tensioning. The Plaintiff did argue this alleged expertise in their closing, but it was not
charged, and the jury likely rejected the argument. To charge a higher standard of care would have been entirely inappropriate
because Promats simply was not an expert in net tensioning. This Court’s charge of 13.10 and 13.70 explained the principle of
negligence without misleading or confusing the jury as to Promats standard of care.
When viewing 13.10 in relation with the additional charge of 13.70, the Court’s charge is further supported against the Plaintiff ’s

alleged errors because in the Plaintiff ’s own charge, Plaintiff ’s counsel proposed that 13.70 be given to the jury.At the charging
conference, upon denying all of the Plaintiff ’s directed verdict charges, the Court granted the Plaintiff ’s request for the inclusion
of 13.70. It was Promats who objected, arguing that the inclusion of 13.70 would support the Plaintiff ’s argument that the net was
designed to protect Ms. Camlin. T.T. Vol. XI, pp. 1832-1833. Despite Promat’s objection, the Court granted the inclusion of 13.70,
as it felt it was an appropriate, clear, and concise charge on Promats’ independent duty after rending services to protect Ms. Camlin
while not directing a verdict as proposed by the Plaintiff ’s charges discussed above.
Finally, this Court notes that the Plaintiff improperly and incorrectly challenge this Courts charge to the jury of Standard Jury

Instruction 18.40 regarding Ms. Camlin’s invitee status. To begin, the Plaintiff inaccurately alleges that this Court failed to charge
the jury that Promats owed a duty to Ms. Camlin, that they breached that duty, and caused damages. Plaintiffs Motion for Post-
Trial Relief ¶ 75. This misstated allegation is yet another attempt by the Plaintiff to receive a directed verdict on Promat’s liability.
As discussed below, a directed verdict in this case would have been improper. Secondly, this Court properly charged the jury on
what duties Promats owed to Ms. Camlin. The jury was instructed on the standard charges for negligence (13.10), and the distinct
charge related to Promats rendering services to protect others (13.70). Clearly, the jury was charged on Promats duties.
Furthermore, the Plaintiff is misleading when they allege that the issues with the charge were only compounded by this Court
providing the charge 18.40 (Duty of Care Owed to Invitees Generally). Id. Plaintiff ’s Counsel clearly raised no objections during
the charging conference to the inclusion of 18.40. T.T. Vol. XI pp. 1837. Additionally, in the Plaintiff ’s Amended Brief in Support,
Plaintiff ’s counsel admits that this Court accurately charged the “duties that a possessor and/or owner of premises would have
owed to a business invitee” but challenged that there was evidence presented at trial establish who owned or possessed the prop-
erty at the time of this accident. Amended Brief in Support pp. 18. Clearly, the Plaintiff is improperly misstating the record and
creating a red herring. Plaintiff ’s counsel seeks issue with something they failed to object to at trial, later acknowledge as correct,
and now allege as an error.
The jury was simply and as clearly as possible, charged on the parties’ liability. The duties owed to Ms. Camlin were fairly,

plainly, and accurately explained to the jury by the standard jury instructions 13.10 and 13.70. It is clear from the verdict that
the jury understood and was not mislead or confused by the jury charge and they did not ask any questions during deliberation
regarding Promats duty or standard of care. They applied the law as they were properly instructed on and found Promats was
not negligent. Their verdict should not be overturned.

IV. A DIRECTED VERDICT WAS IMPROPER BASED ON THE EVIDENCE.
The Plaintiff further alleges that this Court erred in denying the motion for a directed verdict based upon a single statement

made by Wayne Oliver. This Court did not err in denying this motion, as there were many other facts in dispute to justify the
comparative negligence of all parties to be considered by the jury. “In our Commonwealth, it has long been held that only in a case
where the facts are all clear, and there is no room for doubt, should the case be removed from the jury's consideration, and a motion
for a directed verdict or binding instructions be granted.” Stephens v. Carrara, 401 A.2d 821, 822 (1979). When considering a
motion for directed verdict, “the court must accept as true all facts and proper inferences which tend to support the contention of
the party against whom the motion has been made and must reject all testimony and differences to the contrary.” Cox v. Equitable
Gas Co., 324 A.2d 516, 518 (1974).
As discussed above, the Court found that there were adequate facts to justify the issues going to the jury. Promats owed no

heightened duty to Ms. Camlin and Promats’ conduct was to be analyzed under a comparative negligence theory, outlined by the
Court’s charge of 13.10 and 13.70 and further explained to the jury on the verdict slip. In denying the motion for a directed
verdict, this Court found that Mr. Oliver was not admitting Promat’s liability by simply saying that it would have been prudent to
tell the Pirates of the potential danger behind home plate. The Court found this should be another fact that the jury might consider
in determining whether Promats was negligent or not.
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Clearly, the record is full of facts the jury could have considered in determining the parties’ comparative negligence. The jury
could have thought that the Pirates had netting for years before this accident, had regularly taken down and tensioned the 2013
net, and that they knew or should have known that there was a potential danger behind home plate regardless of what Mr. Oliver
said to anyone about anything.. The jury could have been persuaded that the Pirates knew that the net deflected, which is further
supported by the Pirates own policy not to seat patrons during live play and warn every patron of the dangers of sitting in the first
row of the Lexus Club. Certainly, the jury could have relied on Mr. Oliver’s testimony as some admission of some liability, which
was argued as such by the Plaintiff ’s counsel in their closing argument. But to remove from the jury’s consideration the issue of
Promats negligence based on that one statement would have been improper. It is clear from the jury’s verdict that they considered
all of the evidence in the case, including Mr. Oliver’s statement, and still found that Promats was not negligent and did not violate
any duty owed to Ms. Camlin. This Court will not overturn the verdict based solely on Mr. Oliver’s testimony.

V. MS. CAMLIN WAS NOT A MALINGERER
It is obvious that the jury did not find Ms. Camlin to be a malingerer, otherwise they would not have awarded her $454,000.00.

Plaintiff ’s counsel claims that the use of Dr. Fishman’s report swayed the jury is illogical, counterintuitive and unsubstantiated
speculation. A review of the record refutes the contention that the jury was somehow unduly influenced by the use of Dr. Fishman’s
report during trial. The twisted theory is that the jury heard testimony from the report of Defense’s discredited expert,
Dr. Fishman, who opined that Ms. Camlin was a malingerer, thus adversely impacting her economic damages and credibility, and
the credibility of those who supported her claims. Incredibly though, the jury nonetheless awarded the Plaintiff $400,000.00 in past
and future pain and suffering and $54,000.00 in future lost wages. What the Court suspects is that the Plaintiff is dissatisfied with
(1) the total amount of damages awarded (2) that the damages were attributed to the settling parties and (3) that the jury found
the non-settling party Promats, not liable. After a review of the record, sufficient evidence is found to support the verdict, of
liability of the Pirates and SEA only.
The Plaintiff alleges in her post-trial motion that Dr. Fishman’s opinion permeated the record despite no expert having relied

upon his opinion, thereby tainting the jury regarding the Plaintiff ’s credibility on her claim for damages. The Plaintiff ’s post-trial
motion also claims that Dr. Echemendia never testified that he relied upon in whole or in part, the findings of Dr. Fishman to reach
his conclusions. Plaintiff ’s Post-trial motion pp. 3 ¶11 and pp. 19, ¶ 99. The Court finds these claims to be misleading.
While it may be accurate that Dr. Echemendia never testified verbatim that he “relied” on Dr. Fishman’s findings, the record

is clear, and Plaintiff ’s counsel clearly admitted and argued, that Dr. Echemendia had relied on Dr. Fishman’s validity studies and
report in reaching his conclusions. T.T. Vol. VII pp. 1284. More significantly, Dr. Echemendia testified that he had “reviewed”
Dr. Fishman’s IQ testing and validity testing of the Plaintiff in preparing his report. T.T. Vol. X pp. 1643, 1653-1654. 
If the record is permeated with reference to Dr. Fishman, those references are most often introduced by the Plaintiff ’s

counsel, who clearly did a good job of discrediting the report because the jury found for the Plaintiff.
Applying Rule 703 of the Pennsylvania Rules of Evidence, the Court limited Defense counsel’s use of Dr. Eric Fishman’s1 report

for possible cross-examination of the Plaintiff ’s experts and direct examination of the Defense medical expert Dr. Ruben
Echemendia because Dr. Echemendia had relied on Dr. Fishman’s report and testing data in preparation of his opinion. Further,
Dr. Fishman was listed as a potential expert witness pretrial and the Plaintiff had copies of his report, yet Plaintiff ’s counsel
had failed to provide copies of his report to some of their hired experts creating a specific cross examination issue for Defense
counsel. Rule 703 provides:

“An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally
observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on
the subject, they need not be admissible for the opinion to be admitted Pa.R.E. 703”

Our Supreme Court in Commonwealth v. Thomas, 282 A2d. 693, (Pa 1971), clearly held that an expert could base his opinion on
materials not actually admitted into evidence if they would be otherwise admissible. In the case sub judice, Dr. Echemendia relied
on Dr. Fishman’s report and testing data when forming his expert opinion of the Plaintiff. The reliance on the non-admitted expert
report and data clearly falls under Rule 703 and complies with the Supreme Court’s holding in Thomas. Id. The Plaintiff ’s
counsel admitted that the content of Dr. Fishman’s report would be admissible if Dr. Fishman testified. See T.T. Vol. V p. 812.
Dr. Fishman’s report was first mentioned on cross examination of the Plaintiff ’s economic damages expert, Douglas King. Mr.

King testified that his opinion regarding the Plaintiff ’s economic damages was premised on being told by the Plaintiff ’s counsel that
there were no medical reports indicating that the Plaintiff could not work cognitively going forward. T.T. Vol. V p. 811. In response,
Defense counsel crossed Mr. King about his awareness of a contrary IME report opinion that stated the Plaintiff would be able to
work. Plaintiff ’s counsel’s objection to the question was overruled, but Defense counsel’s use of the report was limited.. The use of
Dr. Fishman’s report was limited to show that 1) Mr. King was not made aware of the contrary findings that Ms. Camlin could work
by Plaintiff ’s counsel, 2) that he admitted that the contrary IME report would have affected his opinion and 3) that his findings of
large economic damages was inflated. There was no “malingering” testimony or discussion of Dr. Fishman’s methodology, only the
testimony that Mr. King’s conclusions had never considered the possibility of Ms. Camlin ever working again. T.T. Vol. V pp. 811-816
Dr. Barnwell, the Plaintiff ’s treating psychiatrist, testified that Ms. Camlin was not a malingerer and could no longer work

consistent with the jury’s verdict. T.T. Vol. VII pp. 1139-1140. On cross examination, Defense counsel attempted to elicit Dr.
Fishman’s findings through Dr. Echemendia’s report which was objected to by Plaintiffs’ counsel. T.T. Vol. VII pp. 1153-1154.
During voir dire and cross examination, Dr. Barwell had testified that she had never “reviewed” or “relied” on Dr. Fishman’s report
or his data. T.T. Vol. VII pp.1086, 1151. Sustaining the Plaintiff ’s objection, the Court expressed concern about hearsay due to the
fact that Dr. Barwell had not reviewed or relied on Dr. Fishman’s report or data in her treatment of the Ms. Camlin. The Court
distinguished between the testimony of a treating physician (Dr. Barwell) and the circumstances of the expert hired solely to
provide a damages opinion under Rule 703 (Mr. King). Defense counsel stipulated that there would be no questions regarding
Dr. Fishman until Defense expert Dr. Echemendia testifies. Most significantly, Dr. Fishman’s conclusion of malingering was
never referenced during Dr. Barwell’s testimony at all. T.T. Vol. VII pp. 1151-1155.
Up to this point in the trial, Dr. Fishman’s report had been properly limited in scope and duration pursuant to the sustaining of

the Plaintiff ’s objections. During the direct examination of the Plaintiff ’s IME expert neuropsychologist Dr. Sue Beers, surpris-
ingly it was the Plaintiff ’s counsel, and not Defense counsel, who approached the bench and requested the Court’s permission to
explore Dr. Fishman’s validity study. It was Defense counsel who objected on the basis that Dr. Beers had not relied on Dr.
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Fishman’s findings in her report. The Court heard this Alice in Wonderland argument of both parties at sidebar and over ruled the
objection and permitted Plaintiff ’s strategic decision to preempt the testimony of Dr. Fishman and attack his validity studies. T.T.
Vol. VII pp. 1284-1287. It was the Plaintiff ’s counsel that made the request and the trial decision to question Dr. Beers on direct
about the substantive flaws in Dr. Fishman’s report and the Court granted the request. It was the Plaintiff ’s counsel who elicited
testimony from Dr. Beers, apparently quite helpful to his client and consistent with the jury verdict, regarding Dr. Fishman’s role
in the CIGNA disability insurance litigation in federal court. Specifically, Plaintiff ’s counsel elicited testimony from Dr. Beers that
Dr. Fishman’s conclusion that Ms. Camlin was a malingerer was discredited and that he had misinterpreted his own testing data.
T.T. Vol. VII pp. 1288- 1294. The record is also clear that Defense counsel’s cross examination of Dr. Beers in reference to
Dr. Fishman’s and Dr. Arias’s report was fair game after she had testified regarding both studies on direct. 
The last medical expert to testify on behalf of the Plaintiff was Dr. Twitchell, the Plaintiff ’s treating physiatrist, who was

crossed by Defense counsel on whether she had reviewed Dr. Fishman’s report. Dr. Twitchell acknowledged that she had reviewed
it, but disagreed with Dr. Fishman’s conclusion that the Ms. Camlin could return to work. Twitchell Deposition dated 11/1/2018 pp.
66-67. On redirect, Plaintiff ’s counsel elicited testimony for the second time that Dr. Fishman had been hired by CIGNA to
perform an IME on the Ms. Camlin and that his exam was limited because of the her exhaustion. Plaintiff ’s counsel elicited
further testimony that CIGNA had to hire Dr. Arias to review Dr. Fishman’s findings because Dr. Fishman had misinterpreted his
own test results and in fact his test results actually demonstrated that the Plaintiff was not a malingerer. In addition, Plaintiff ’s
counsel, and not Defense counsel, elicited testimony from Dr. Twitchell that due to Dr. Fishman’s discredited report, the Federal
Court required CIGNA to reinstate the Plaintiff ’s benefits over two years and pay her attorney fees. Twitchell Deposition 11/1/2018
pp. 103-106. The jury again clearly heard evidence that Dr. Fishman had been discredited in the federal litigation against CIGNA
through Plaintiff ’s counsel’s questioning.
Prior to the testimony of Defense expert Dr. Ruben Echemendia, Plaintiff ’s counsel discovered that Dr. Fishman was present

and sitting in the back of the courtroom and motioned to sequester Dr. Fishman as Defense counsel had not yet indicated whether
or not he would testify. The Court granted the Plaintiff ’s motion to sequester Dr. Fishman. During direct examination, Dr.
Echemendia testified that he had utilized Dr. Fishman’s, Dr. Beers’ and his own test data in concluding that the Ms. Camlin was
not a malinger, consistent with all the Plaintiff ’s expert opinions and again, the jury’s verdict. T.T. Vol. X p. 1666. 
Every expert testified consistent with the jury verdict that the Ms. Camlin was not a malingerer including Dr. Echemendia,

the only Defense medical expert. This Court emphasizes that although Dr. Fishman never testified in this case, his opinion of
malingering was credibly refuted and discredited by Plaintiff ’s counsel and by all other medical experts. In spite of all the
evidence presented to the jury that the Ms. Camlin was not a malingerer and virtually none to the contrary including the
Defense’s medical expert Dr. Echemendia, the Plaintiff incredibly argues that the jury was tainted by Dr. Fishman’s report.
Plaintiff ’s Motion for Post-Trial relief also alleges that the Mr. King’s findings were unrebutted and the sole reason that the jury

failed to award her $1.6 million to $2.6 million was the jury’s exposure to Dr. Fishman’s findings that Ms. Camlin was a malingerer
and had no cognitive limitations. This ignores that the jury may have found the opinion of Dr. Echemendia more compelling, that
the Plaintiff was not a malingerer, but also that Ms. Camlin was not suffering from brain dysfunction beyond six months post-
accident. Dr. Echemendia opined that her inability to work was from her experiencing post-concussion syndrome, which was
significantly caused by her self-perception that she was still suffering from a concussion. It also ignores that the jury may have
considered that Mr. King had admitted that he was never provided any contrary reports indicating that the Ms. Camlin might
be able to work cognitively. More importantly, Mr. King testified that if he had been given this information it could have changed
his findings. Maybe, the jury found that his findings were based on mere speculation that Ms. Camlin would have gotten the
higher paying job in Boston. T.T. Vol. V. pp. 811- 835. 
In summary, it has been this Court’s experience that juries do not award $454,000.00 verdicts to malingerers.

VI. THE SEA VERDICT IS EVIDENCE- BASED.
The Plaintiff ’s final argument is that the jury’s verdict should be overturned because of its verdict against the SEA. First, the

Plaintiff alleges that the jury’s verdict on Promat’s liability cannot be reconciled with the finding that the SEA was found 47.4%
liable as Promats had a “higher” duty. As discussed above, this Court reiterates that the Plaintiff has misstated Promats duty as a
higher duty. Second, the Plaintiff alleges that there was no evidence proffered from either side regarding ownership of PNC Park
at the time the Plaintiff sustained her injuries. To the contrary, because of the testimony Promats presented, the Court finds that
the jury’s decision to hold the SEA liable is supported.
Specifically, Defense Counsel introduced admissions made by the Pirates and the SEA when questioning Mr. Montalbano.

Defense Counsel asked, “Were you provided with the admissions by the Pirates and the owners of the ballpark, the Sports and
Exhibition Authority, where they acknowledge that the Pirates and their contractors and designers chose the locations of the seats
when they built the stadium?”. T.T. Vol. III pp. 362. Additionally, testimony was elicited from Bryan Stroh, General Counsel for the
Pirates, that the SEA owns PNC Park. As this testimony shows that the SEA owned PNC Park when it was built, and that the SEA
owned PNC Park at the time Mr. Stroh testified, the jury could then infer, as it was charged on circumstantial evidence, that the
SEA owned PNC Park on the date that Ms. Camlin was injured. Thus, the verdict against the SEA is not against the weight of the
evidence because there was adequate evidence of record to support the SEA owning PNC Park.
Additionally, Plaintiff ’s counsel did not object to the SEA’s inclusion on the verdict slip. Had they believed that no evidence

was presented at trial to warrant their inclusion, this Court assumes they would have timely raised that objection. Because of
their failure to object prior to the verdict being rendered, their objection now on appeal should be denied. 

CONCLUSION
In conclusion, no reversible error occurred, and this Court’s findings should be affirmed, and Ms. Camlin’s appeal should be

dismissed with prejudice. 
BY THE COURT:
/McVay, Jr., J.

1 Dr. Fishman had been hired by CIGNA to perform an IME of the Plaintiff in a Federal lawsuit for the payment of disability
benefits. Dr. Fishman had concluded that the Plaintiff was a malingerer and could return to work. Dr. Fishman’s opinion was
discredited in the Federal lawsuit Dr. Echemendia, the Defendants expert in this case relied on the neuropsychological test results
performed by Dr. Fishman in his examination and findings in his expert report.
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Commonwealth of Pennsylvania v.
Jeffrey Ledonne

Criminal Appeal—PCRA—Sorna—ex post facto—Punitive Nature of Reporting Requirements

Defendant alleges that Act 10 reporting requirements for sexual offenders is unconstitutional as a violation of the
ex post facto clause.

No. CP-02-CR-13322-2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—June 3, 2019.

OPINION
On March 20, 2013, Appellant, Jeffrey Ledonne, pled guilty to one count of Indecent Assault—Person Less than 13 Years of Age.1

This Court sentenced Appellant to five years of probation with registration and reporting conditions. On July 17, 2017, this Court
found Appellant to have violated the terms of his probation. Appellant filed a Notice of Appeal which he discontinued on September
15, 2017. Next, on September 6, 2018, Appellant filed a PCRA, which this Court dismissed on February 25, 2019. Appellant filed a
Notice of Appeal on March 26, 2019 and a Concise Statement of Errors Complained Of on April 23, 2109.

MATTERS COMPLAINED OF ON APPEAL
Appellant asserts that this Court erred in dismissing his PCRA petition instead of finding that the reporting and registration

requirements of Subchapter I of Act 10 of 2018 violate the ex post facto clauses of the Pennsylvania and United States Constitutions.
Additionally, Appellant alleges this Court erred in dismissing the PCRA petition without a hearing. (Statement of Matters
Complained of on Appeal, p. 2).

DISCUSSION
Appellant asserts that this Court erred in dismissing his PCRA petition instead of finding that the reporting and registration

requirements of Subchapter I of Act 10 of 20182 (“Act 10”) violate the ex post facto clauses of the Pennsylvania and federal
Constitutions. After the Pennsylvania Supreme Court struck down registration provisions of the Sex Offender Registration and
Notification Act3 (“SORNA”) as violating federal and state ex post facto clauses,4 the Pennsylvania legislature responded by
passing Act 10 of 2018. Specific to the present appeal, Subchapter “I” applies to offenders who had to register under a prior sex
offender registration law, and the period of that registration has not yet expired. This subchapter in essence reinstitutes the
requirements of Megan’s Law II to offenders who committed crimes prior to December 20, 2012.

Appellant asserts that Act 10 is unconstitutional. The burden on Appellant in constitutional challenges is high.

When an appellant challenges the constitutionality of a statute, the appellant presents this Court with a question of
law. See Commonwealth v. Atwell, 785 A.2d 123, 125 (Pa. Super. 2001) (citation omitted). Our consideration of questions
of law is plenary. See id., 785 A.2d at 125 (citation omitted).

A statute is presumed to be constitutional and will not be declared unconstitutional unless it clearly, palpably, and
plainly violates the constitution. See Commonwealth v. Etheredge, 794 A.2d 391, 396 (Pa. Super. 2002) (citations omitted).
Thus, the party challenging the constitutionality of a statute has a heavy burden of persuasion. See id., 794 A.2d at 396
(citation omitted).

Commonwealth v. Howe, 842 A.2d 436, 441 (Pa. Super. 2004). Subchapter I survives constitutional inquiry for two reasons: it
incorporates prior language from Megan’s Law which was previously deemed non-punitive, and it includes several provisions
which reduce some of the restrictive requirements of SORNA found by Muniz to be punitive.

Much of the language of Act 10 mirrors language from previous iterations of Megan’s Law that had been held non-punitive at
the time. For example, the internet reporting requirement mirrors language found to be non-punitive under Megan’s Law III.5

Commonwealth v. Ackley, 58 A.3d 1284, 1287 (Pa. Super. 2012). Similarly, language regarding public access to a registrant web site
has also been found to be non-punitive. Commonwealth v. Williams, 832 A.2d 962, 976 (Pa. 2003).

Act 10 also contains several provisions which are less restrictive than its SORNA counterparts. Act 10 reduces the in-person
verification requirements and permits some registration to occur by telephone. 42 Pa.C.S. § 9799.23 (a1). Furthermore, Act 10
permits sex offenders to petition to be relieved of all registration requirements after 25 years on the registry. 42 Pa.C.S. 9799.15
(a.2). Additionally, Act 10 returns to two registration classifications (10 year and lifetime), with less crimes included. These three
changes address the concerns noted in Muniz and support a finding that Act 10 is non-punitive. Since Act 10 is not criminal
punishment, ex post facto challenges do not apply.

Additionally, Appellant alleges this Court erred in dismissing the PCRA petition without a hearing. As Appellant’s issue is
strictly a question of law for which no additional testimony is required, this Court did not err in dismissing the PCRA without
a hearing.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. § 3126 (a) (7).
2 42 Pa.C.S. §§ 9799.51-9799.73.
3 42 Pa.C.S. §§ 9799.10–9799.41.
4 Commonwealth v. Muniz, 164 A.3d 1189 (Pa. 2017).
5 42 Pa.C.S. §§ 9795.1 to 9799.4. (expired Dec. 20, 2012)
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Commonwealth of Pennsylvania v.
Julio C. Torres

Criminal Appeal—POSS/PWID—Sufficiency—Intent—Waiver—Probable Cause for Search Warrant—Jury Instruction—
Narcotics Trafficker Profile

Multiple issues related to convictions for PWID and other offenses when defendant did not appear to be a tourist
and was trying to evade police.

No. CC 201715964. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 25, 2019.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201715964) with one count each of dealing in proceeds of unlawful
activities;1 possession with intent to deliver a controlled substance;2 possession of a controlled substance;3 possession of drug
paraphernalia;4 and criminal conspiracy (PWID).5

On July 18-20, 2018, Appellant proceeded to a jury trial. At the conclusion of the trial, the jury found Appellant guilty of
possession with intent to deliver a controlled substance; possession of a controlled substance; possession of drug paraphernalia;
and criminal conspiracy (PWID).

On October 11, 2018, Appellant was sentenced by the Trial Court as follows:
Count two: possession with intent to deliver a controlled substance – five to ten years’ incarceration;
Count three: possession of a controlled substance – no further penalty;
Count four: possession of drug paraphernalia – no further penalty; and
Count five: criminal conspiracy (PWID)– five to ten years’ incarceration to be served concurrent to the period of incarceration

imposed at count two.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

I. Appellant challenged whether there was sufficient probable cause to issue the original search warrant for Room 1512
of Pittsburgh’s Double Tree Hotel. This court found that there was. Was that finding wrong?

II. The criminal information alleged that Appellant “knowingly or intentionally possessed a controlled or counterfeit
substance, namely heroin….” Was there sufficient evidence to prove, beyond a reasonable doubt, that Appellant knew he
possessed, or intentionally possessed, heroin or any controlled substance?

III. Was there sufficient evidence to prove, beyond a reasonable doubt, that- 

a) Appellant had the specific intent to possess and deliver any controlled substances?

b) Appellant used, or possessed with intent to use, drug paraphernalia?

c) Appellant specifically entered into an agreement with Kaseem McPherson to possess and deliver heroin to others?

IV. The jury posed a question to the court regarding the difference between “common sense” and “conjecture” in the
decision-making process. Did this court err in providing its impromptu instruction to the jury in this regard? N.T. 210-13,
217-18.

FINDINGS OF FACT
On August 4, 2016, Trooper Patrick Bouch of the Pennsylvania State Police received a tip on his cell phone alerting him that two

suspicious individuals, Fasseem McPherson (McPherson) and Julio Torres (Appellant) checked into the Comfort Inn on Banksville
Road. The individuals arrived at 7:30 a.m., an unusual time to check into a hotel, with only one suitcase between them. (T.T. 28-31,
107).6 The person relaying the tip indicated that the individuals booked a room through a third-party online provider, and the room
was unavailable when they tried to check-in. The individuals said that they needed the room and presented enough cash to cover
the cost of two days, rather than a one night stay. (T.T. 31). Trooper Bouch ran a background check on McPherson, and based on
those results he decided to investigate further by establishing surveillance on Appellant and McPherson. (T.T. 32). Surveillance
was established at 12:30 p.m. on August 4, 2016, at the Comfort Inn. (T.T. 32, 104).

Approximately eight times over a twelve hour period the two individuals came out of the hotel to smoke cigarettes, listen to
music, and talk on their cell phones (T.T. 33-34, 110). They also made trips to a nearby Eat’n Park and gas station convenience store
and immediately returned to the hotel. (T.T. 33-34, 109). Their behavior was considered to be inconsistent with normal visitor
patterns by investigators, and consistent with potential drug dealing activity (T.T. 107).

Appellant and McPherson were observed exiting the hotel late the next morning wearing the same clothing they had on the
previous day. (T.T. 36-38, 111). They were picked up by a zTrip taxi and carried the same suitcase they were observed carrying the
day before. (T.T. 36, 111). Appellant loaded the suitcase into the taxi and both men traveled to downtown Pittsburgh. (T.T. 36, 112).
Surveillance of the zTrip taxi revealed an unusual path of travel consistent with someone attempting to evade law enforcement.
(T.T. 113). 

Appellant and McPherson exited the taxi with the suitcase at the corner of 10th and Liberty in downtown Pittsburgh and went
to the Ten Penny Restaurant. (T.T. 36, 114). After eating at the restaurant, the two men walked to the Greyhound Bus Station with
the same suitcase. Appellant entered the bus station while McPherson stood outside the “discharge” area with the suitcase. (T.T.
39, 115). They remained there a short time and then got into a zTrip taxi and departed. (T.T. 40, 116). A short time later they arrived
at the Double Tree Hotel (actually across the street from the bus station) still in possession of the suitcase. (T.T. 40-41, 116). They
paid cash for a room at the Double Tree and exited the hotel at approximately 2:13 p.m. without the suitcase. (T.T. 41). 

Around 4 p.m. they were observed walking on 6th Avenue in downtown Pittsburgh, and Appellant was carrying a brand new
Adidas gym bag with the tags still attached. (T.T. 42, 119). When they returned to the lobby of the Double Tree hotel, Trooper Bouch
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and members of the surveillance unit approached Appellant and engaged in a conversation with him. Appellant immediately
become nervous and would not make eye contact. (T.T. 44). Trooper Bouch questioned Appellant about his travel plans in the
Pittsburgh area and how he was employed. (T.T. 44). Appellant responded that he was in the music business and that he was there
for a concert at the “Pittsburgh City College” (no such institution exists). (T.T. 44). 

At that time, Trooper Bouch asked Appellant for his consent to search his hotel room. Appellant replied that McPherson was
the one who had rented the room and that he had the key. (T.T. 46). Appellant’s bag was searched revealing new items such as socks,
toiletries, T-shirts, which Trooper Bouch found suspicious as it indicated to the officer that they did not know how long they would
be in the Pittsburgh area. (T.T.47). Trooper Bouch then spoke to McPherson, who was sweating profusely, acting nervous, and
rubbing his stomach. Trooper Bouch requested permission to search their hotel room. McPherson became agitated about being
“kicked out” of his hotel room, so officers arranged for an alternate room for Appellant and McPherson to occupy while a warrant
was obtained and their room was searched. (T.T. 48-49, 121-123). Appellant then accepted the keys to the other room, thanked them,
and both Appellant and McPherson then left the hotel and did not return. (T.T. 49). 

A search warrant was issued and the hotel room was searched, wherein the suitcase carried by Appellant and McPherson was
located. (T.T. 50). A pair of headphones and hat identical to those Appellant and McPherson were seen wearing the previous day
were found on the TV stand in the room. (T.T. 55). A Nike shoe box was also discovered in the room, which was found to contain a
significant amount of packaged heroin (approximately 9,000 stamp bags), and $11,000 in U.S. currency. (T.T. 50, 122, 146). The
Pittsburgh Bureau of Police estimated the street value of the heroin between $27,000 and $63,000, depending whether it was being
sold in bulk or as individual packets. (T.T. 146-147).

Appellant was later arrested in New York, extradited to Pittsburgh, and charged as noted hereinabove. (T.T. 62).

DISCUSSION
I.

Appellant alleges in his first claim that the trial court erred in finding there was sufficient probable cause to issue the original
search warrant for Room 1512 of Pittsburgh’s Double Tree Hotel. This claim is without merit.

The standard for evaluating whether probable cause exists for the issuance of a search warrant is the “totality of the circum-
stances” as set forth in Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76 L.Ed.2d 527 (1983), which was adopted by the Pennsylvania
Supreme Court in Commonwealth v. Gray, 509 Pa. 476, 484, 503 A.2d 921, 925 (1985). “Probable cause [for the issuance of a search
warrant] is based on a finding of the probability, not a prima facie showing of criminal activity, and deference is to be accorded a
magistrate’s finding of probable cause”. Commonwealth v. Ryerson, 817 A.2d 510, 514 (Pa.Super. 2003)(citing Commonwealth v.
Dean, 693 A.2d 1360, 1365 (Pa.Super. 1997).

The affidavit of probable cause in this case clearly established the requisite probable cause sufficient for the issuance of the
search warrant. Law enforcement’s surveillance of Appellant and McPherson evidenced several key characteristics and behaviors
of persons trafficking narcotics. Specifically, their suspicious movements in the Pittsburgh area, paying cash for hotel rooms,
lacking sufficient luggage for the trip, purchasing a new bag and personal items while on the trip, their drug-related criminal
histories, attempting to elude law enforcement, giving conflicting/false stories as to why they were in Pittsburgh, and their nervous
demeanor upon being confronted by law enforcement all clearly establish that sufficient probable cause existed for the issuance
of the search warrant. As such, based upon the totality of the circumstances, the Trial Court did not err in denying Appellant’s
motion to suppress. See Commonwealth v. Rompilla, 653 A.2d 626, 632 (Pa. 1994) (holding that probable cause existed for issuance
of search warrant of defendant’s hotel room where defendant had checked into room under fictitious name, paid cash, and told
police inconsistent stories).

This claim is without merit.

II.
Appellant alleges in his second claim that there was insufficient evidence to prove, beyond a reasonable doubt, that Appellant

knowingly possessed, or intentionally possessed, heroin or any controlled substance. This claim is without merit.
The standard of review for sufficiency of the evidence claims has been stated thusly:

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above test,
the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact while
passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part or none of
the evidence.

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005).

Contrary to Appellant’s assertion, the testimony established that Appellant and McPherson arrived in the Pittsburgh area rent-
ing a room at a local hotel in the early morning hours of August 4, 2016. The two checked in with only one suitcase and paid cash
for two nights rather than the one night stay they were requesting. Subsequent police surveillance revealed suspicious behavior
by the two individuals which was not indicative of people normally visiting the area, i.e. not leaving the hotel except to come out
of the room to smoke, listen to music, or talk on their cell phones. The two individuals left only to eat at a local restaurant and go
to a gas station convenience store for a brief period of time.

They left the hotel the following day, wearing the same clothes as the day before, and carrying the one suitcase they had arrived
with. They took a taxi and traveled in an evasive pattern to the downtown area and the Greyhound Bus Station. Upon departing the
bus station, they took the same taxi while still in possession of the same single suitcase. Officers followed the taxi which made
different circling patterns through the downtown area as if they did not know where they were going or were “cleaning their tail”.
(T.T. 116). A short time later they were dropped off at the Double Tree Hotel, which was across the street from the bus station they



page 234 volume 167  no.  22

had just left. They again paid cash for the room, and they were later observed leaving the hotel without the suitcase and returning
with a new Adidas gym bag with the tags still on.

When approached by law enforcement, Appellant became nervous and gave suspicious information as to why he was in the
Pittsburgh area. McPherson also became nervous and agitated when asked for consent to search their hotel room. Despite law
enforcement making alternate hotel room arrangements for the two individuals, Appellant took the keys from law enforcement for
the room they had rented for them, and the two left the hotel not to return. The subsequent search of their room revealed the
suitcase they two had been carrying, articles belonging to them, and a Nike shoe box containing a large amount of heroin and
U.S. currency.

Clearly the conduct and pattern of behavior by both Appellant and McPherson indicated that the suitcase and its contents (9,000
baggies of heroin) was a valuable possession, and the center of their activities in an effort to complete a major drug transaction.
The totality of the evidence established Appellant’s conscious dominion of the contraband and Appellant’s claim is without merit.
See Commonwealth v. Vargas, 108 A.3d 858, 869 (Pa.Super. 2014)(holding that evidence found in hotel room was sufficient to
sustain defendant’s convictions for both possession with intent to deliver and possession of a controlled substance).

III.
Appellant alleges in his third claim that there was insufficient evidence to prove, beyond a reasonable doubt, that (1) Appellant

had the specific intent to possess and deliver any controlled substances; (2) that Appellant used, or possessed with intent to
use, drug paraphernalia; and (3) that Appellant specifically entered into an agreement with Kaseem McPherson to possess and
deliver heroin to others. This claim is without merit.

For the reasons already stated previously, the evidence at trial clearly established that Appellant possessed the heroin with
an intent to deliver said narcotics and that he and his travel companion, McPherson, consciously entered into an agreement to
deliver the heroin that was recovered from their hotel room. Additionally, the boxes of rubber bands located in the suitcase were
consistent with the packaging of narcotics. (T.T. 56). The amount of heroin, how it was packaged, the packaging material, and the
large amount of U.S. currency recovered established that the heroin was not for personal use but instead intended for distribution.
(T.T. 147). See Vargas, 108 A.3d at 869. As such, the evidence was sufficient to prove beyond a reasonable doubt that Appellant
possessed the specific intent to possess and deliver the heroin; that he used, or possessed with intent to use, drug paraphernalia;
and that he specifically entered into an agreement with McPherson to possess and deliver the heroin.

This claim is without merit.

IV.
Appellant alleges in his final claim that the trial court erred in providing the jury with an “impromptu” instruction in relation

to their question regarding the difference between “common sense” and “conjecture” in the decision-making process, citing “N.T.
210-13, 217-18”. This claim is waived.

Appellant has waived this claim for failure to properly preserve the claim at trial. It has long been held that, “Issues not raised
in the lower court are waived and cannot be raised for the first time on appeal.” Pa.R.A.P. 302(a); see also Pa.R.E. 103 (requiring
a contemporaneous objection).

During jury deliberations the jury submitted three questions to the Trial Court, one of which asked the Court to distinguish
between “common sense” and “conjecture” in the decision-making process. (T.T. 210-211). In response the Trial Court discussed
that matter with counsel and after Appellant’s counsel objected to the Court’s initial proposed instruction, the Trial Court gave
an instruction that included Appellant counsel’s suggestion. The Trial Court then gave a jury instruction consistent with its
discussion with counsel.7

At the conclusion of its instruction, the Trial Court asked both the Commonwealth and defense whether they had any proposed
modifications or additions, at which time both counsels answered in the negative. (T.T. 219). As such, Appellant was afforded every
opportunity to raise an objection to the instruction as given but failed to do so.

As such, this claim is waived.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 25, 2019

1 18 Pa. C.S. § 5111(a)(1).
2 35 Pa. C.S. § 780-113(a)(30).
3 35 Pa. C.S. § 780-113(a)(16).
4 35 Pa. C.S. § 780-113(a)(32).
5 18 Pa. C.S. § 903.
6 The designation “T.T.” followed by numerals refers to Trial Transcript, July 18-20, 2018.
7 The Trial Court gave the following instruction to the jury: “As I told you, every person must decide the case for him or herself,
but only after there has been fair and reasonable discussion between the jurors, hearing each other out, listening to the other
person’s views. No juror should hesitate to change his or her view if you are convinced that it is erroneous. No one should give up
a heartfelt opinion merely for the convenience of issuing a verdict. Again, you should have an open mind. Listen to the views of
your fellow jurors in that regard. Now, common sense versus conjecture. This is a difficult question to answer in the sense that you
ordinarily think commonsense is almost a self-defined term. Conjecture along that continuum shows a practical judgement with a
rational component in it. I would suggest that conjecture is more guesswork and too big a leap in terms of one plus one in decision
making to be comfortable with. Common sense seems to be practical judgement with rational overtone to it versus guesswork with
more guesswork without that rational comfortable component. At this juncture, that’s all I can do with that question, hopefully that
helps.” (T.T. 217-218).
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Commonwealth of Pennsylvania v.
Edward Parker

Criminal Appeal—POSS/PWID—Suppression—Vehicle Stop—Inventory Search—Furtive Movements—Inevitable Discovery—
Tinted Windows—No License

During a 4 AM traffic stop because of illegally tinted windows, where defendant did not have a valid license, officers legally
ordered car towed, and inventory search was therefore proper.

No. CC 201608492. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 15, 2019.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201608492) with one count each of person not to possess1; carrying a firearm
without a license2; possession with intent to deliver a controlled substance3; possession of a controlled substance4; possession or dis-
tribution-marijuana or hashish5; driving while operating privilege is suspended or revoked6; and windshield obstructions and wipers.7

Appellant filed a suppression motion which was denied after a hearing on November 17, 2017. On January 8, 2018, this Court
recused itself, and the case was reassigned to the Honorable Beth Lazzara. On May 24, 2018, Appellant proceeded to a non-jury
trial and was found guilty of person not to possess, carrying a firearm without a license, and the summary windshield obstructions
and wipers. The charge of driving while operating privilege is suspended or revoked was withdrawn.

On August 22, 2018, Appellant was sentenced as follows:
Count one: person not to possess – a period of incarceration of a year less a day to two years less two days and four years’

probation;
Count two: carrying a firearm without a license- four years’ probation concurrent with the probation imposed at count one; and
Count seven: windshield obstructions and wipers-a fine of $25.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

I. The suppression court erred in denying Mr. Parker’s motion to suppress when the traffic stop of Mr. Parkers’ car was
not supported by probable cause or reasonable suspicion to believe that he had violated 75 Pa.C.S.A. §4524(e)(1) of the
Motor Vehicle Code, in violation of Mr. Parker’s rights under the Fourth and Fourteenth Amendment of the United States
Constitution, and Article 1, Section 8 of the Pennsylvania Constitution.

II. The suppression court erred in denying Mr. Parker’s motion to suppress when the police searched Mr. Parker’s car
without a warrant, and no valid exception to the warrant requirement applied based on the facts and circumstances
presented (such as the automobile exception, a search pursuant to Michigan v. Long, 463 U.S. 1032 (1983) and its progeny,
an inventory search, or consent search), in violation of Mr. Parker’s rights under the Fourth and Fourteenth Amendments
of the United States Constitution, and Article 1, Section 8 of the Pennsylvania Constitution.

FINDINGS OF FACT
On November 17, 2017, this Court issued the following findings of fact with respect to the suppression motion:

On November 8th, 2015, Duquesne Police Officer Blake Maloney was conducting a surveillance of Vince Felder’s home
in the City of Duquesne. Felder himself was known to be a gun carrying drug dealer and the house itself a hotbed of
criminal activity in that same regard. At approximately 4:00 a.m., Officer Maloney observed Mr. Parker, and one Tyrone
Surratt, leave the house again at 4:00 in the morning. Officer Maloney observed defendant and Tyrone Surratt leave the
home, and the two individuals entered the Mercedes vehicle; the defendant into the driver’s side of the vehicle and
Surratt into the front passenger seat.

The vehicle left the parking lot, adjacent to the Felder home, onto Kennedy Avenue. As the vehicle exited that parking
lot, Officer Maloney observed a heavy and illegal amount of tint on the four side windows of the defendant’s vehicle, a
potential violation of the Pennsylvania Motor Vehicle Code laws. Based on what he perceived to be an illegal amount of
window tint, I believe it is Section 4524 of the Vehicle Code, Officer Maloney initiated a traffic stop on Homestead-
Duquesne Road, itself being a high crime area. Officer Maloney activated the lights of his vehicle and also hit the siren
of his marked police vehicle one time to initiate that traffic stop.

The defendant pulled over, and when he did so, the car was actually parked illegally, but nonetheless, a stop unfolded
as follows, noting also that Officer Maloney was the only officer on the scene at that time. Maloney, before leaving his
vehicle to approach the defendant’s vehicle, activated the spotlight on his car to illuminate better the defendant’s
vehicle, Mr. Parker’s vehicle.

Officer Maloney exited his vehicle and approached the defendant’s vehicle from the driver’s side, with a flashlight, and
also as noted, to aid in the illumination from his own vehicle, the spotlight that is. As he approached the driver’s side of
the vehicle, he observed the defendant fully extend himself into the back seat of the vehicle toward the rear passenger
seat. That is, he reached between the driver and passenger’s area. That would be to the driver’s right, obviously. This
caused an immediate concern from Officer Maloney, because of the high crime area, the inherent danger of traffic stops
in which officers have been seriously injured and/or killed. Also the potential association with Felder and that household
in Duquesne where the two persons originally left from.

When Officer Maloney reached the driver’s side window, the defendant stopped reaching and had returned to the front
seat and faced Officer Maloney. Simultaneous with this activity, the passenger, Surratt, was scooping material and
throwing it out the passenger side window. Officer Maloney perceived and believed the substance to be marijuana, by its
color and composition, and again throwing it out the passenger side window.
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A fellow Duquesne officer, Officer Kuks, was arriving near this point in time as backup for Officer Maloney. At this point
in time, Officer Maloney asked both occupants for identification cards. Both Parker and Surratt complied. Neither had
driver’s licenses, but had Pennsylvania ID cards. Officer Maloney was able to run the information through NCIC, as
Officer Kuks kept the situation stable or static. Both Surratt and Parker came back as having suspended licenses.

And at that juncture, of course, as neither individual had a valid driver’s license, and the vehicle was parked illegally, it
would have to be towed. Officer Maloney asked the defendant to turn off the vehicle and step out of the vehicle for a
weapons pat down. The defendant complied and was patted down with negative results.

Officer Maloney next conducted a weapons pat down of Surratt. A suspected marijuana blunt was recovered from Surratt.
He was cited for Disorderly Conduct and released from the scene. Officer Maloney then inspected the interior of the
vehicle, and in the area to which the defendant had reached and extended himself he found a brown lunch bag with the
contents suspected crack cocaine, marijuana, a handgun, sandwich baggies, a digital scale, from again the rear passenger
seat floorboard area where the defendant had been reaching upon Officer Maloney’s approach.

Subsequent to them being detained, an inventory search of the vehicle was conducted. In that regard, the defendant was
arrested and the vehicle was towed.

F.F.C.L. 3-8.8

DISCUSSION 
I.
Appellant alleges in his first claim that the suppression court erred in denying Appellant’s motion to suppress when the traffic

stop of his car was not supported by probable cause or reasonable suspicion to believe that he had violated 75 Pa.C.S.A. §4524(e)(1)
of the Motor Vehicle Code, in violation of Appellant’s rights under the Fourth and Fourteenth Amendment of the United States
Constitution, and Article 1, Section 8 of the Pennsylvania Constitution. This claim is without merit.

The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct…. [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted).
As this Court has previously stated in its F.F.C.L., the officer, given his observations of the excessive window tint, clearly possessed

both reasonable suspicion and probable cause to conduct the vehicle stop in question for a violation of 75 Pa.C.S.A. §4524(e)(1). As
such, the officer was permitted to pull Appellant’s vehicle over to check the registration, proof of financial responsibility, VIN
number, driver’s license, and other information reasonable to enforce the Vehicle Code. (F.F.C.L. 8). See 75 Pa.C.S.A. §6308(b).

Additionally, this Court determined that the stop was not pre-textual in nature as the record, based upon the totality of the
circumstances, supported that the officer initiated the stop in good faith for a motor vehicle violation. 

Immediately upon approaching the vehicle, the officer noticed Appellant making furtive movements (i.e. reaching from the
driver’s side area toward the rear floor of the passenger seat, and also noticed the passenger scooping what the officer, based on
his training and experience, believed to be marijuana from his lap and throwing it out the window). (F.F.C.L. 8-9). These actions,
coupled with the time of day, it being a high crime area, and Appellant’s association with the passenger (a known gun carrying drug
dealer) and the passenger’s house (which was known for criminal activity), all led to the officer’s reasonable belief that criminal
activity was afoot. (F.F.C.L. 9-10). See Commonwealth v. Simmons, 17 A.3d 399, 404 (Pa.Super. 2011)(holding that that officer’s
observations of furtive movements during the scope of a lawful stop for a motor vehicle violation was sufficient to sustain his
reasonable belief that his safety may be in danger and justified the Terry frisk).

Neither Appellant nor the passenger had a valid driver’s license, which at a minimum would have warranted the vehicle being
towed. Based upon the officer’s observations of the activity taking place in the vehicle, i.e. Appellant reaching into the backseat
area of the vehicle, it was reasonable to believe Appellant was possibly reaching for a weapon or attempting to secret one. These
actions clearly presented a danger to the officer during the traffic stop. As such, the officer is permitted to remove the occupants
to conduct a search for weapons. See Commonwealth v. Morris, 644 A.2d 721, 723 (Pa. 1994) (holding that an officer may conduct
a protective sweep of a vehicle where he believes there are sufficient facts that would lead a reasonably prudent person to believe
his safety was in danger). As it applies to a pat-down search, the fact that no weapon was found during the pat-down is of no
merit as it is the reasonable belief, based upon the totality of the circumstances, that the person may have had a weapon which
is controlling.

In this circumstance the Court properly denied the motion to suppress as the officer’s traffic stop for a violation of the vehicle
code was supported by both probable cause and reasonable suspicion. A such, there was no violation of Appellant’s rights under
the Fourth and Fourteenth Amendments of the United States Constitution, and Article 1, Section 8 of the Pennsylvania Constitution.

This claim is without merit.

II.
Appellant alleges in his second claim that the suppression court erred in denying Appellant’s motion to suppress when the

police searched his car without a warrant, and no valid exception to the warrant requirement applied based on the facts and
circumstances presented (such as the automobile exception, a search pursuant to Michigan v. Long, 463 U.S. 1032 (1983) and
its progeny, an inventory search, or consent search), in violation of Appellant’s rights under the Fourth and Fourteenth
Amendments of the United States Constitution, and Article 1, Section 8 of the Pennsylvania Constitution. This claim is without
merit.

Warrantless search are presumptively unreasonable under the Fourth Amendment, subject to several well delineated
exceptions. One such exception permits the police to briefly detain individuals for an investigation, maintain status quo, and where
appropriate, conduct a frisk for weapons where reasonable suspicion that criminal activity is afoot is found. (F.F.C.L. 12). Terry v.
Ohio, 392 U.S. 1(1968).
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In Morris, the Pennsylvania Supreme Court examined Michigan v. Long, 463 U.S. 1032 (1983), and commented that Long:

[S]et forth the standard under which the police may conduct a search of the passenger compartment of a vehicle for
weapons. Long arose from an incident in which the police conducted a warrantless search for weapons in the passenger
compartment of the defendant’s vehicle which revealed marijuana in an open pouch on the front seat of the car. This
search had occurred after the officers had patted down the defendant when they noticed a large hunting knife on the floor
board of the defendant’s vehicle. Prior to this time, the defendant had ‘appeared to be under the influence of something,’
and had been unresponsive to the officer’s requests to see the defendant’s license and registration. The court subse-
quently upheld the search. In reaching this decision, the court concluded that under the rationale of Terry v. Ohio, 392
U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), an officer could conduct a warrantless search of those portions of the
passenger compartment of a vehicle in which a weapon could be hidden when the circumstances were such that
‘a reasonably prudent man in the circumstances would be warranted in the belief that his safety or the safety of others
was in danger,’ so long as this belief was based on specific articulable facts.

Id. at 723 (quoting Long, 463 U.S. 1032, 1049-1050 (1983)).
This Court found that although the initial officer had received backup and neither Appellant nor the passenger would have been

permitted to drive the vehicle away, the potential for danger was still present in terms of permitting either person to return to the
vehicle to retrieve personal effects. As such, it was lawful to conduct a Terry search of the vehicle.

Further, given that the vehicle was parked illegally, the non-licensure status of Appellant and passenger, the vehicle would have
had to have been towed and impounded. Therefore, even if the items were not recovered pursuant to a lawful Terry search, such
evidence would have been inevitably discovered during the inventory search. As such, the items would have been procured
pursuant to a lawfully executed inventory search. See Commonwealth v. Bailey, 986 A.2d 860, 862 (Pa.Super. 2009)(holding that
pursuant to the inevitable discovery rule, evidence which would have been discovered was sufficiently purged of the original
illegality to allow for it admission). As such, the Court properly denied the motion to suppress and this claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 15, 2019
1 18 Pa.C.S.A. §6105(a)(1);
2 18 Pa.C.S.A. §6106(a)(1);
3 35 Pa.C.S.A. §780-113(a)(30);
4 35 Pa.C.S.A. §780-113(a)(16);
5 35 Pa.C.S.A. §780-113(a)(31);
6 75 Pa.C.S.A. §1543(a);
7 75 Pa.C.S.A. §4524(e)(1).
8 The designation “F.F.C.L” followed by numerals refers to the Finding of Fact and Conclusions of Law transcript, November 17, 2017.

Commonwealth of Pennsylvania v.
Curtis Ramey, Sr.

Criminal Appeal—Commonwealth Appeal—Sufficiency—Rejection of Factual Basis to Support Plea—Trial Court Asks for Remand

After retirement of trial court, new judge agrees with prosecution on appeal that sufficient facts were presented at the plea
hearing to support some of the charges against the defendant, such that dismissal of the entire information was unwarranted.

No. CC 2018-06078. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 24, 2019.

OPINION
This is a Commonwealth appeal of an order of the Honorable Donna Jo McDaniel dismissing all charges against the defendant.

This Court is authoring the opinion because this case was assigned to this Court after Judge McDaniel’s retirement.1 On January
22, 2019, the defendant appeared before Judge McDaniel to enter a general guilty plea to the charges filed against him. Defendant
intended to plead guilty to violating 18 Pa.C.S.A. §6105(a)(1) (person not to possess a firearm), 18 Pa.C.S.A. §2701 (a)(1) and (a)(3)
(simple assault) and 18 Pa.C.S.A. §2705 (recklessly endangering another person). During the guilty plea colloquy, while explaining
the maximum penalties facing him, the court advised the defendant:

Do you understand you have been previously convicted of a felony under the drug act and, therefore, you are a person
not to possess a firearm although you had a firearm within your control. . .

The Commonwealth then advised the Court:

If this case were to proceed to trial the state would call Officer Benjamin Bernhard, B-E-R-N-H-A-R-D- and Officer
Aaron Gardocki, G-A-R-D-O-C-K-I James Bailey and Michelle Lawson who would collectively testify that on April 18,
2018 officers were: dispatched to the defendant’s home where he had pointed a shotgun at a guest at approximately 12:45
a.m. Defendant, James Bailey and Michelle Lawson were socializing when -



page 238 volume 167  no.  22

Judge McDaniel interrupted and asked Commonwealth’s counsel to slow down. Commonwealth’s counsel then continued:

When the parties were socializing the conversation turned to a dis-favorable topic. At that point Mr. Ramey went upstairs,
grabbed a shotgun and went downstairs and pointed it at the victim. He then proceeded to kick Mr. Bailey out of his house
by pushing him down concrete stairs. The state would rest.

Judge McDaniel asked defense counsel if she had any additions or corrections to which defense counsel responded that she did
not. Judge McDaniel then asked if there was a plea agreement reached between the parties. When defense counsel responded by
advising Judge McDaniel that a plea agreement could not be reached but she wished to present mitigating information on behalf
of the defendant, Judge McDaniel stated

Well, unfortunately, the Commonwealth did not put in its summation the fact that the defendant has a prior conviction for
felony drugs, therefore, it has not met the requirement of a person not to possess and I will dismiss the charges.

In her formal written order, Judge McDaniel wrote

This Honorable Court hereby dismisses case [sic] due to insufficient evidence presented during Commonwealth’s
summary of the facts.

The Commonwealth filed an appeal and on appeal it alleges that Judge McDaniel erred by dismissing all charges against the
defendant. Based on the record, this Court is constrained to agree and it believes Judge McDaniel’s order should be reversed and
the case remanded to this Court for further proceedings.

This Court is aware of no legal justification for Judge McDaniel’s dismissal of all charges filed against the defendant. It is clear
that Judge McDaniel’s dismissal order was predicated on the fact that the Commonwealth failed to include the fact that the defen-
dant had been previously convicted of a felony drug offense in its factual basis for the guilty plea. That fact was of absolutely no
consequence to the elements of the two simple assault offenses and the charge of recklessly endangering another person. Moreover,
the facts presented at the change of plea hearing were sufficient to establish those charges.

With respect to the simple assault offense charged under Title 18 Pa.C.S.A. §2701(a)(1), a person is guilty of simple assault if
he “attempts to cause or intentionally, knowingly or recklessly causes bodily injury to another.” 18 Pa.C.S. §2701(a)(1); See
Commonwealth v. Jackson, 907 A.2d 540, 545 (Pa.Super. 2006). Bodily injury is statutorily defined as an “impairment of physical
condition or substantial pain.” 18 Pa.C.S.A. 2301. With respect to the simple assault offense charged under Title 18 Pa.C.S.A.
§ 2701(a)(3), a person commits simple as assault when he “attempts by physical menace to put another in fear of imminent serious
bodily injury.” The elements which must be proven are intentionally placing another in fear of imminent serious bodily injury
through the use of menacing or frightening activity. Commonwealth v. Little, 614 A.2d 1146, 1151-1155. Intent can be proven by
circumstantial evidence and may be inferred from the defendant’s conduct under the attendant circumstances. Id. at 1154. Finally,
a person commits the offense of recklessly endangering another person when he or she “recklessly engages in conduct which
places or may place another person in danger of death or serious bodily injury.” 18 Pa.C.S. § 2705; Commonwealth v. Schmol, 975
A.2d 1144, 1148 (Pa.Super. 2009).

The factual basis presented by the Commonwealth established the defendant got into an argument with the victim in this case,
James Bailey, and he retrieved a shotgun and pointed it the victim. The defendant then physically pushed Mr. Bailey down
concrete stairs. This Court believes that these representations provided a sufficient factual basis for the two simple assault offenses
an the recklessly endangering another person charge. There was no basis to dismiss those charges.

With respect to the person not to possess charge, at the outset of the change of plea hearing, Judge McDaniel specifically
informed the defendant that he had been previously convicted of the predicate felony for that offense. Neither the defendant nor
his counsel objected to that statement. The remaining factual allegations that the defendant brandished a shotgun, were sufficient
to establish that the defendant was a person not to possess a firearm. That offense, Title 18 Pa.C.S.A. §6105, provides:

(1) A person who has been convicted of an offense enumerated in subsection (b), within or without this Commonwealth,
regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not possess, use, control,
sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufacture a firearm in this
Commonwealth.

A prior drug felony conviction clearly renders the defendant a person not to possess a firearm. Therefore, there was a sufficient
factual basis to accept the defendant’s guilty plea and Judge McDaniel should not have dismissed that charge.

Moreover, this Court could find no legal authority that authorizes a trial court to dismiss a charge when a trial court believes
the Commonwealth fails to establish a factual basis for a guilty plea. In this Court’s view, the proper protocol would have been to
reject the defendant’s attempt to plead guilty and set the case for trial. Rule 590 of the Pennsylvania Rules of Criminal Procedure
govern guilty pleas and nowhere in that rule does it empower a trial court to dismiss criminal charges rather than reject the guilty
plea. Accordingly, this Court believes Judge McDaniel should have simply rejected the defendant’s efforts to plead guilty if she
believed there was an insufficient basis to establish the elements of the offenses charged in this case.

Accordingly, the order of Judge McDaniel dismissing the charges against the defendant should be reversed and this case should
be remanded to this Court for further proceedings.

BY THE COURT:
/s/Mariani, J.

Date: June 24, 2019

1 Judge McDaniel retired prior to the filing of the instant appeal.
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Commonwealth of Pennsylvania v.
Timothy Wesley

Criminal Appeal—Probation Violation—Hearsay—Transfer of Probation to Tennessee—Sufficient Proof of Violation—
Judge Agrees with Reversal

Because the only proof of probation violation came from reports written by Tennessee probation officer who did not appear,
and which are hearsay offered for the truth of the matter presented, defendant’s probation violation should be reversed.

No. CC 2013-14490. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 24, 2019.

OPINION
This is a timely appeal from the sentence of imprisonment of not less than 20 months nor more than 40 months as a result of

the defendant’s violation of probation. After a violation hearing, Defendant was sentenced as set forth above on January 16, 2019
by the Honorable Donna Jo McDaniel who had presided over his original case. Judge McDaniel retired on January 31, 2019. On
February 15, 2019 Defendant filed a Notice of Appeal and this case was reassigned to this Court. After a careful review of the
record, it appears to this Court that the judgment of sentence should be reversed.
On February 3, 2014, the defendant pled guilty before Judge McDaniel to one count of statutory sexual assault and one count

of corruption of minors. He was sentenced to a term of five years’ probation relative to the sexual assault conviction and to no
further penalty at the remaining charge. He was also ordered to complete sexual offender treatment, to refrain from the use of
alcohol, to have no contact with the victim and to have no access to computers or the internet. On Jnaury 16, 2019, the defendant
appeared before Judge McDaniel for a probation violation hearing. At that hearing, an Allegheny County probation officer testi-
fied that the defendant’s probation had been transferred to the state of Tennessee.1 At the outset of the violation hearing,
Defendant’s counsel lodged a continuing objection to all hearsay testimony of the Allegheny County probation officer relating to
information supplied by other persons, namely anyone from Tennessee. Judge McDaniel overruled that objection. The Allegheny
County probation officer then testified that he or she received a progress report on June 14, 2017, that the defendant was in
possession of a smart phone that was capable of accessing the internet. The Allegheny County probation officer testified that the
progress note also informed that the defendant continued to use the smartphone after being instructed not to do so. Furthermore,
according to the progress report, the defendant failed to enroll in sex offender treatment and he had unsupervised contact with a
minor.
The Allegheny County probation officer testified that he or she received another progress note from a Tennessee probation

officer on August 23 (presumably in 2017) that reaffirmed that the defendant did not attend sex offender treatment, that he
continued to access the internet and that he had unsupervised contact with a minor. The defendant also tested positive two times
for drugs while in Tennessee. Judge McDaniel issued a warrant for the defendant and he was eventually arrested and returned to
Allegheny County where he was brought before Judge McDaniel on January 15, 2019.
Defendant’s first two claims are related. Defendant first claims that Judge McDaniel erred in permitting hearsay evidence of

the progress reports of the probation officer from Tennessee in this case. His second claim is that the evidence was insufficient to
establish that he violated the terms of his probation. This Court agrees that inadmissible hearsay was admitted at the revocation
hearing and believes that, absent this improperly admitted evidence, there was no evidence establishing that the defendant
violated the terms of his probation. Accordingly, the Superior Court should reverse the judgment of sentence.
There is a lesser burden of proof in a probation revocation hearing than in a criminal trial because the focus of a violation

hearing is whether the conduct of the probationer indicates that the probation has proven to be an effective vehicle to accomplish
rehabilitation and a sufficient deterrent against future antisocial conduct; thus, the Commonwealth need only prove a violation
of probation by a preponderance of the evidence. Commonwealth v. Allshouse, 969 A.2d 1236, 1241 (Pa. 2009). Hearsay, however,
is not admissible at a parole or probation revocation hearing absent a finding of good cause for not affording the defendant his right
to confront the witnesses against him. Id. Hearsay is “a statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted.” Pa.R.E. 801(c). This Court is constrained to agree
with the defendant that virtually all of the testimony of the Allegheny County probation officer was impermissible hearsay. In this
case, the Allegheny County probation officer related information taken directly from the progress notes of the Tennessee proba-
tion officer. There is no question that the progress reports were prepared by the Tennessee probation officer and the Tennessee
probation officer was not present at the revocation hearing. More importantly the progress reports establishing the defendant’s
failure to attend sex offender treatment, his use of a smart phone and his contact with a minor were clearly offered for the truth
of the matters asserted in the progress reports. The progress reports were the only evidence admitted at the hearing to establish
the defendant’s violations of his probation. Judge McDaniel made no findings of “good cause” to support the denial of the defen-
dant’s right to confront the Tennessee probation officer. This Court notes that defense counsel had suggested to Judge McDaniel
that the probation officer from Tennessee be made available via video-conference and she offered to conduct cross-examination
via that method to preserve the defendant’s confrontation rights. Judge McDaniel outright ignored that request. This Court
believes that the testimony of the Allegheny County probation officer was inadmissible hearsay and the error was not harmless.
As set forth in Commonwealth v. Williams, 554 Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story, 476 Pa. 391,
383 A.2d 155, 162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted
evidence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that the
error could not have contributed to the verdict.

But for information contained in the progress reports, the record is devoid of any evidence establishing that the defendant violated
the terms of his probation. Accordingly, this Court believes that the judgment of sentence should be reversed.
The defendant also claims that the sentence imposed in this case was excessive. Due to this Court’s belief that the judgment

should be reversed, defendant’s challenge to his sentence should be moot. However, if the Superior Court does not agree with
this Court with respect to the first two issues, this Court believes that the sentence imposed is justified. A sentencing judge is
given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed on appeal unless the
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sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super. 2004), citing
Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 Pa.C.S.A. §9721.
An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest unreasonableness.
See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet 817 A.2d 1060, 1076 (Pa. 2002).
In the particular context of a sentence imposed for a probation violation, a term of total confinement is available if any of the

following conditions exist: (1) the defendant is convicted of another crime; or (2) his conduct indicates that it is likely that he will
commit another offense; or (3) such a sentence is essential to vindicate the court’s authority. Commonwealth v. McAfee, 849 A.2d
at 275; 42 Pa.C.S.A. § 9771(c).
Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits

a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §972l(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . ” Boyer, supra at 153, citing 42 Pa.C.S.A. §972l(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted). Moreover, “the
sentencing court must state its reasons for the sentence on the record.” Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).
Judge McDaniel indicated on the record that she relied on the presentence report that indicated that the defendant had sexual

intercourse with a 15 year-old female when he was 25 years old. Judge McDaniel relied on the fact that the defendant failed to
enroll in the sex offender program, that he accessed the internet via a smart phone, that he tested positive for drugs and that he
has unsupervised contact with a minor. Judge McDaniel did not believe that the defendant made any efforts at rehabilitation.
For the reasons stated, this Court believes that the judgment of sentence should be reversed.

BY THE COURT:
/s/Mariani, J.

Date: June 24, 2019

1 Interesting, the Allegheny County probation officer is not identified at all in the transcript of the proceedings.

Commonwealth of Pennsylvania v.
Ismael Dominguez

Criminal Appeal—Suppression—Sentencing (Discretionary Aspects)—DUI—Reasonable Expectation of Privacy—Rental Car—
Double Jeopardy—Multiple Car Collision

After a five-vehicle crash where one person died, defendant presents multiple challenges to his sentence
of 8 years 3 months to 16 ½ years in prison.

No. CC 2017-0998. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—June 21, 2019.

OPINION
This is a direct appeal from the judgment of sentence entered on September 25, 2018, and modified on January 10, 2019,

following a non-jury trial that took place between June 26, 2018 and June 27, 2018.
The Defendant was charged in an 18 count information with the following offenses: Criminal Homicide (18 Pa. C.S.A. §2501)

(Count 1); Homicide by Vehicle while DUI (75 Pa. C.S.A. §3735(a)) (Count 2); Homicide by Vehicle (75 Pa. C.S.A. §3732(a)) (Count
3); Involuntary Manslaughter (18 Pa. C.S.A. §2504(a)) (Count 4); Accidents Involving Death or Injury while Not Properly Licensed
(75 Pa. C.S.A. §3742.1(a)) (Count 5); Accidents Involving Death or Injury while Not Properly Licensed (75 Pa. C.S.A. §3742.1(a))
(Count 6); Driving Under the Influence of Alcohol or Controlled Substance - .16% or Higher (75 PA. C.S.A. §3802(c)) (Count 7);
Driving Under the Influence (75 Pa. C.S.A. §3802(a)(1)) (Count 8); Driving Under the Influence (75 Pa. C.S.A. §3802(a)(1)) (Count
9); Recklessly Endangering Another Person (18 Pa. C.S.A. §2705) (Counts 10-13); Reckless Driving (75 Pa. C.S.A. §3736(a)) (Count
14); Driving Without a License (75 Pa. C.S.A. §1501(a)) (Count 15); Speeding (75 Pa. C.S.A. §3362(a)(1)) (Count 16); Driving at a
Safe Speed (75 Pa. C.S.A. §3361) (Count 17); and Failure to Drive on the Right Side of the Road (75 Pa. C.S.A. §3301(a)) (Count 18).
At the conclusion of trial, this court acquitted the Defendant of Criminal Homicide (Count 1) and Driving Under the Influence

- .16% or Higher (Count 7). The Defendant was convicted of the remaining charges. Sentencing was deferred to allow for the prepa-
ration of a Pre-Sentence Report (PSR).
On September 25, 2018, the Defendant was sentenced to an aggregate period of 8 years and 3 months to 16 1/2 years of impris-

onment, to be followed by a period of 8 1/2 years of probation. Specifically, the court imposed 5-10 years of incarceration at Count
2 of the information. The Defendant received no further penalty at Counts 3 and 4. At Count 5, the court imposed a period of 1-2
years’ incarceration and a 5 year term of probation to commence upon his release from imprisonment. At Count 6, the Defendant
received 3 to 6 months of imprisonment, which resulted in him being paroled forthwith at that count. He further received an 18
month period of probation. The court imposed no further penalty at Counts 8 and 9. At each of Counts 10-13, the Defendant
received a period of 6-12 months’ imprisonment and a consecutive one (1) year term of probation. No further penalty was imposed
at Counts 14 through 18.
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All terms of incarceration were ordered to run consecutively to one another. The terms of probation imposed at Counts 5, 6, 10,
and 11 were imposed consecutively to the periods of incarceration, while the terms of probation at Counts 12 and 13 were imposed
concurrently to the probationary sentence at Count 5. Fines and costs were imposed at Count 8 and Counts 14-18. The Defendant
was awarded 96 days of credit for time-served, and it was determined that the Defendant was not RRRI eligible. A No-Contact
Order was imposed, prohibiting him from having contact with the family of Maria Luevano.
A timely post-sentence motion was filed requesting leave to supplement said motion. The court granted the request, and a timely

Supplemental Post-Sentence Motion was filed on December 3, 2018. A hearing on the Supplemental Post-Sentence motion was held
on January 10, 2019. At the hearing, the court agreed that the Defendant was legally entitled to a modification of his sentence for
the reasons that were set forth in paragraph 11 of the supplemental motion. Specifically, the court vacated the sentences of “no
further penalty” that were imposed at Counts 3, 4, 8, and 9. The court also vacated the sentence at Count 15. The sentence at Count
5 remained unchanged, with the exception of a $300 fine that was added. The sentences at Counts 2, 6, 10, 11, 12, 13, 14, 16, 17,
and 18 were unchanged. The motion was denied in all other respects.
This timely appeal followed. After receiving one (1) extension of time, the Defendant filed a timely Concise Statement of Errors

Complained of on Appeal (“Concise Statement”), raising the following five (5) issues for review:

a. This Honorable Court erred in denying Mr. Dominguez’s Motion to Suppress his medical records, which were obtained
via a search warrant that was unconstitutionally overbroad and not supported by probable cause in violation of the Fourth
Amendment to the Federal Constitution and Article I, § 8 of the Pennsylvania Constitution. These medical records were
initially seized illegally via a subpoena issued by the District Attorney’s Office, and the subsequent search warrant was
not independent of the initial illegal seizure.

b. This Honorable Court erred in denying Mr. Dominguez’s Motion to Suppress information obtained from the Event Data
Recorder (“EDR”), and subsequent Motion to Reconsider, on the basis that Mr. Dominguez did not have standing to
challenge the search or a reasonable expectation of privacy in the rented automobile.

c. This Honorable Court erred in denying Mr. Dominguez’s Motion to Suppress information obtained from the EDR, and
subsequent Motion to Reconsider, because the information was obtained via a search warrant not supported by proba-
ble cause in violation of the Fourth Amendment to the Federal Constitution and Article I, § 8 of the Pennsylvania
Constitution.

d. This Honorable Court abused its discretion in imposing an excessive and unreasonable sentence under the circum-
stances of this case, namely, the statutory maximum period of total confinement at count 2, and an aggregate period of
confinement of 8 years and 3 months to 16.5 years, followed by a period of probation of 8.5 years. In crafting its sentence,
this Honorable Court failed to consider Mr. Dominguez’s rehabilitative needs and the fundamental norms underlying the
sentencing process, focusing entirely on the gravity of the offense and the protection of the public. 42 Pa. C.S. § 9721(b).
This Honorable Court did not consider the extensive mitigating evidence Mr. Dominguez presented at his sentencing
hearing detailing the changes he had made in his life since committing his offenses, his efforts to seek help for his
alcohol addiction and maintain his sobriety, and his good character. Further, at Count 2, this Honorable Court imposed an
above-aggravated range sentence of 5 to 10 years’ total confinement in a state facility without putting adequate reasons
on the record for departing from the standard range of the Sentencing Guidelines.

e. Mr. Dominguez’s sentence at count 9, DUI: General Impairment, violates the Double Jeopardy Clause of the Fifth
Amendment to the Federal Constitution and Article I, § 10 of the Pennsylvania Constitution. As such, this conviction must
be vacated. See Commonwealth v. Farrow, 168 A.2d 207, 216-17 (Pa. Super. 2017).

(Concise Statement, p. 6).

The Defendant’s allegations of error on appeal lack merit. This court respectfully requests that the Defendant’s conviction and
sentence be upheld for the reasons that follow.

I. FACTUAL BACKGROUND
During the early evening hours of August 14, 2016, at approximately 5:50 p.m., the Defendant got behind the steering wheel of

a silver Hyundai Accent despite his extreme intoxication and caused a five-car collision on Route 51 that killed his girlfriend and
passenger, Maria Luevano. (Trial Transcript (“TT”), held 6/26/18 – 6/27/18, pp. 16, 22, 51-54, 57, 60-61, 64, 73-74, 91, 105-06, 108));
(Sentencing Transcript (“ST”), 9/25/18, p. 30); (Presentence Report, dated 8/30/18, Family History Section).
William Myers, a retired construction worker of 40 years, was traveling northbound in his 1998 GMC pick-up truck when he

recalled seeing the Defendant’s vehicle coming towards him as he was preparing to take his exit. (TT, pp. 52-53, 60). The speed
limit on that road was 35 miles per hour. (TT, pp. 52, 65, 76, 83). When he first observed the Defendant’s car, Mr. Myers was in the
left-hand lane while the Defendant was traveling southbound in the far right lane of the road. (TT, pp. 53, 60). Mr. Myers then
watched as the Defendant’s vehicle suddenly “zigged around a couple other vehicles,” then moved into the left lane before it
barreled into the median and went airborne, directly towards Mr. Myers’ truck. (TT, pp. 53, 55, 61-62, 71). The center median was
only 4-6 inches high in that area. (TT, p. 55).
Mr. Myers attempted to swerve into the right lane to avoid the collision, but he was unsuccessful. (TT, pp. 53-55). The Defendant

hit Mr. Myers’ vehicle right behind his driver’s side door and totaled his nearly brand-new truck. (TT, pp. 53-55). The force of the
impact caused Mr. Myers’ truck to spin out across the highway, and, consequently, he was struck again on the driver’s side door by
a Ford Escape. (TT, pp. 54-56). The Defendant would have crashed into Mr. Myers’ vehicle head-on had Mr. Myers not managed to
swerve partially out of the way. (TT, p. 54). Mr. Myers luckily suffered only minor cuts to his eye that were caused by the glass
from his shattered window. (TT, p. 56).
David Sedlacek was driving the Ford Escape that struck Mr. Myers’ truck after it spun out on the highway. (TT, pp. 53-54,

63-72). Mr. Sedlacek, a 47 year-old engineer, was traveling in the left-hand lane behind Mr. Myer’s truck. (TT, p. 63-64, 66). Like
Mr. Myers, he was preparing to take the left ramp exit when he noticed the Defendant’s car in the opposing left-hand lane, travel-
ing at a “very high” rate of speed. (TT, pp. 64, 66, 70-71). Though he only noticed the Defendant’s car seconds before impact, Mr.
Sedlacek “immediately knew that the Defendant was not going to be able to navigate” the bend in the road due to the Defendant’s
speed and the way his car was “drifting towards the media[n].” (TT, pp. 64-67, 70-71).
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Mr. Sedlacek then saw the Defendant’s vehicle cross over the small concrete median and crash into the side of Mr. Myers’ truck.
(TT, p. 64, 67-68, 72). Mr. Sedlacek tried to swerve out of the way, but he could not avoid hitting Mr. Myers’ truck after it spun out.
(TT, pp. 64, 69, 72). The Defendant’s car “just bounced off the pickup truck and went right past” Mr. Sedlacek. (TT, pp. 64, 68-69).
To Mr. Sedlacek, it did not appear that the Defendant even tried to negotiate the bend in the road. (TT, pp. 67-68). Rather, it seemed
to him that the Defendant “just came across the road and just hit the white truck” in front of him. (TT, p. 67). Mr. Sedlacek fortu-
nately walked away from the collision without any injuries. (TT, p. 69).
After the Defendant struck Mr. Myers’ truck, the Defendant’s car collided nearly head-on with Anthony Melonas’ Hyundai

Santa Fe SUV. (TT, pp. 73-79). Mr. Melonas, a 60 year-old postal worker, was traveling northbound in the left-hand lane of Route
51 when he saw the Defendant’s vehicle “jump” the center median, hit the car in front of him, spin around, and hit him almost
“directly straight on.” (TT, pp. 73, 75-78, 80). Mr. Melonas also noticed that the Defendant was driving “very fast” prior to the
crash, and he tried to brace himself immediately before impact. (TT, pp. 78-79). Mr. Melonas’ vehicle was “demolished”, with the
force of the crash being so great that it caused his engine to fall to the ground. (TT, p. 79). He was taken to Allegheny General
Hospital, but fortunately did not sustain any injuries.
Mark Byars, a 24 year-old shift supervisor at Starbucks, was traveling northbound in the left-hand lane on Route 51 when he

saw the Defendant’s car “los[e] control,” cross the center median where the road curved and crash into the Myers’ truck. (TT, pp.
82-83, 86-87). While he was unsure of the exact pattern and sequence of cars that collided with one another, he recalled attempt-
ing to swerve out of the direct path of the Defendant’s vehicle. (TT, p. 83). However, the Defendant’s car still crashed into the
driver’s side front bumper of his Volkswagon Jetta after the Defendant had hit the truck and an SUV. (TT, p. 83). The force of the
impact pushed Mr. Byars’ Jetta up onto the hillside and shattered his back windshield. (TT, pp. 83-84).
Mr. Byars observed that, before the Defendant crossed the median, no other cars were driving anywhere close to as fast as the

Defendant was driving. (TT, p. 84). Mr. Byars called 911, then proceeded to have a panic attack before he was transported to the
hospital. (TT, pp. 84-85). As a result of the collision, he suffered a concussion, and his Jetta needed a new front bumper, two new
front tires, a new back windshield, and a new driver’s side window. (TT, pp. 85-86).
When officers arrived at the “chaotic” scene of the multi-car collision, they observed that the Defendant’s passenger, Maria

Luevano, was positioned halfway underneath the front dashboard, “slumped over in a leaning position,” and unconscious. (TT, pp.
107, 110, 112). Ms. Luevano was rushed to the hospital following the crash, but she ultimately died as a result of the injuries that
she suffered in this accident. (TT, pp. 17, 19-21).
The Defendant was conscious, but the “interior of the vehicle was completely pushed back into the front occupants,” trapping

both passengers inside of the car. (TT, pp. 107, 109). Medics “were attempting to extricate both of them from the vehicle,” but the
Defendant’s feet were lodged underneath the dashboard. (TT, p. 107). The rescue crew had to forcibly remove parts of the door to
reach the occupants. (TT, p.109).
Once the Defendant was freed from the vehicle, he became “combative” and “uncooperative” with police and even tried to

remove his restraints. (TT, pp. 107, 109, 115). According to responding Officer Shawn Bliss of the Pittsburgh Police Department,
the Defendant “did not ask about the well-being of the passenger,” and “did not seem concerned about his own well-being.” (TT,
p. 108). This stood out in Officer Bliss’ mind as unusual because, based on his experience, “the first thing from an occupant of a
crash is concern for others’ well-being.” (TT, pp. 117-18).
Instead, the Defendant was “combative,” “uncooperative” and profane, telling the first responders to “[g]et the fuck away from

me, don’t fucking touch me, back off ….” (TT, pp. 107-09, 115). The Defendant was “not receptive to assistance” and even “tried to
get off of the medical board” that first responders were trying to place him on, despite being critically injured. (TT, pp. 108, 110).
Officer Bliss, who has seen over a hundred car accidents, testified that this was “honestly the worst crash” that he had ever
witnessed. (TT, p. 109). The Defendant eventually was transported by ambulance to the hospital and received treatment for
his serious injuries. (TT p. 115).
The investigation following this fatal multi-car collision revealed that Ms. Luevano had permitted the Defendant to drive the

silver 2015 Hyundai Accent that she had rented in her name from Enterprise on August 12, 2016, two (2) days before her death.
(TT, pp. 91-92, 106). The Defendant was not listed as an authorized driver on the rental agreement, and he did not have a valid
driver’s license at the time of the fatal crash. (TT, pp. 93-94, 183-84).
A cursory inspection of the rental vehicle showed that the speedometer was “frozen at 99 miles per hour,” and the tachome-

ter was frozen at 5,600 RPM. (TT, pp. 135-36). The data downloaded from the Event Data Recorder (“EDR”) of the vehicle
revealed that the Defendant was traveling at a speed of 100 miles per hour one (1) second prior to impact and that the vehicle
was actually accelerating in the five (5) seconds before the crash. (TT, pp. 26, 36-40, 43, 52, 65, 149, 151, 163-64). The EDR also
showed that, at the time of impact, Ms. Luevano was wearing her seatbelt, but the Defendant was not wearing his. (TT, pp. 167,
171, 181).
The EDR showed that the Defendant had never attempted to apply the brakes in the seconds preceding the crash, but rather

had the gas pedal pressed to the floor. (TT, pp. 27, 29, 164-65, 169, 199). The EDR revealed that the engine RPM at the time of
impact “was still between 5,500 and 5,300 RPMS, which [meant] that the vehicle was still being accelerated or the speed was being
maintained at the time of impact, [and] that there was no braking involved, either.” (TT, p. 169). The information from the antilock
brake system (“ABS”) showed that, “from five seconds prior to impact all the way to impact,” there was “no ABS activity, which
indicates there was no braking.” (TT, p. 169).
It further was determined that the steering wheel remained in the same fixed position from five (5) seconds before the crash

until the point of impact, which meant that, while the Defendant did not jerk his steering wheel directly towards the median, he
also did not attempt to swerve away from it to avoid impact. (TT, pp. 27, 29, 171, 181, 188-89, 197-99). In sum, the EDR showed
that there was “no attempt to slow down,” “no attempt to brake,” and no attempt to steer away from the median before impact.
(TT, p. 200).
Results from the autopsy show that Ms. Luevano’s death was caused by “multiple blunt impact injuries.” (TT, p. 19).

Specifically, she sustained “blunt impact injury to the head, neck, torso, and extremities.” (TT, p. 18). There were “multiple abra-
sions and contusions” on her face, torso, and extremities. (TT, pp. 18-19). Ms. Luevano also suffered a “hemorrhage of the scalp,
hemorrhage in the chest,” and rib fractures on the ride sight of her body. (TT, p. 19). She had “a laceration on the left ventricle of
the heart,” as well as lung, liver, adrenal, bladder, and uterine lacerations. (TT, p. 19). There were hemorrhages also detected in
the center of her chest, pancreas, rectum, and bladder. (TT, p. 19). Ms. Luevano had a whole blood alcohol level of 0.199% at the
time that the autopsy was performed. (TT, pp. 17-18).
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Evidence of the Defendant’s actual Blood Alcohol Content (“BAC”) was never introduced by the Commonwealth during trial.
(TT, pp. 184-86). The medical evidence only generally confirmed that there was alcohol detected in the Defendant’s blood. (TT, pp.
184-85). The medical record relied upon as evidence of the Defendant’s blood alcohol level stated only that at 6:40 p.m. that
evening, his “ethanol” was “276” and his “alcohol” was “276 milligrams per dekaliter.” (TT, pp. 185-86). Although these numbers
were never translated into an actual BAC level, the Defendant conceded through his attorney during closing arguments that he was
seriously intoxicated at the time that he caused the fatal multi-vehicle collision. (TT, p. 216).

II. DISCUSSION

a. This court did not err when it denied the Defendant’s motions to suppress his medical records and the information
from the EDR because that evidence was obtained lawfully.

The Defendant’s first three (3) contentions on appeal seek to challenge this court’s suppression rulings relating to the admissi-
bility of the Defendant’s medical records and the information retrieved by the EDR. In an order dated February 28, 2018, this court
set forth its reasoning in support of these rulings. A copy of this Order is attached hereto. Accordingly, the court will rely on its
Order to address the allegations of error raised in paragraphs (a)-(c) of the Concise Statement. That being said, the court notes
that it does not believe that the holding of Byrd v. United States, 138 S.Ct. 1518, 1531 (2018), changes the analysis regarding the
admissibility of the data retrieved from the EDR.
The pertinent inquiry in this case is whether the Defendant, who did not possess a valid driver’s license at the time of the

incident, had a reasonable expectation of privacy in the EDR of a rental vehicle that he was not legally authorized to drive.1 See
Commonwealth v. Enimpah, 106 A.3d 695, 698 (Pa. 2014) (“In addition to standing … a defendant must show that he had a
privacy interest in the place invaded or thing seized that society is prepared to recognize as reasonable.”).
Byrd entertained the question of whether a licensed driver of a rental vehicle had a reasonable privacy interest in the trunk of

that vehicle, when he had permission to drive the car from the renter, he but was not listed as an authorized driver on the rental
agreement. While Byrd clarified that such a defendant has standing to challenge the search of the vehicle, and that such a defen-
dant had a reasonable expectation of privacy in the vehicle generally, Byrd does not state or suggest that an unlicensed driver
would have a reasonable privacy interest in an electronic component of a vehicle that he did not own or drive routinely. Byrd, supra,
at 1530.
Moreover, unlike Byrd, the Defendant was not in lawful control of the vehicle since he did not have a valid license at the time

of the incident.2 See Byrd, supra, at 1528. (“The Court sees no reason why the expectation of privacy that comes from lawful
possession and control and the attendant right to exclude would differ depending on whether the car in question is rented or
privately owned …. ”) (emphasis added).
In this court’s estimation, Byrd simply reinforced the notion that, regardless of one’s status as a vehicle owner or a permissive

(licensed) driver in lawful possession and control of the vehicle, an individual maintains a reasonable privacy interest in- the areas
that could house his or her personal belongings, such as the passenger compartments of a vehicle, the trunk, glove compartment,
seat pockets, and console.
This case, however, does not involve the seizure of any personal belongings from any such area. Rather, this case involves an

unlicensed individual claiming a privacy interest in an electronic component of a rental vehicle that he was not legally permitted
to drive, regardless of the renter’s “permission.” Accordingly, this court respectfully requests that its suppression rulings be
upheld on appeal.

b. This court did not abuse its discretion in imposing an aggregate sentence of 8 years and 3 months to 16 1/2 years for
the Defendant’s actions in causing a tragic, fatal multicar collision.

The Defendant next challenges the discretionary aspects of his sentence. (Concise Statement, p. 6). The court notes that “[t]he
right to appeal a discretionary aspect of sentence is not absolute.” Commonwealth v. Martin, 727 A.2d 1136, 1143 (Pa. Super. 1999).
A defendant “challenging the discretionary aspects of his sentence must invoke [appellate] jurisdiction by satisfying a four-part
test.” Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In analyzing the four-part test, the appellate court considers

(1) whether appellant has filed a timely notice of appeal, see Pa. R. A. P. 902 and 903; (2) whether the issue was
properly preserved at sentencing or in a motion to reconsider and modify sentence, see Pa. R. Crim. P. [708]; (3)
whether appellant’s brief has a fatal defect, Pa. R. A. P. 2119(f); and (4) whether there is a substantial question that
the sentence appealed from is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b).

Id. at 170. “The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court]
will grant the appeal only when the appellant advances a colorable argument that the sentencing judge’s actions were either:
(1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commonwealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015).
The Defendant’s sentencing argument essentially claims that this court imposed a manifestly unreasonable sentence because

this court did not give adequate weight to the mitigation evidence that was presented and did not properly account for the
Defendant’s rehabilitative needs. (Concise Statement, p. 6). Our courts have “held on numerous occasions that a claim of inade-
quate consideration of [mitigating] factors does not raise a substantial question for [] review.” Haynes, supra, at 807;
Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa. Super. 2014).
Moreover, “a sentencing court generally has discretion to impose multiple sentences concurrently or consecutively, and a chal-

lenge to the exercise of that discretion does not ordinarily raise a substantial question.” Commonwealth v. Raven, 97 A.3d 1244,
1253 (Pa. Super. 2014). Additionally, “bald claims of excessiveness due to the consecutive nature of sentences imposed will not raise
a substantial question.” Commonwealth v. Dodge, 77 A.3d 1263, 1270 (Pa. Super. 2013). Rather, “[t]he imposition of consecutive,
rather than concurrent, sentences may raise a substantial question in only the most extreme circumstances, such as where the
aggregate sentence is unduly harsh, considering the nature of the crimes and the length of imprisonment.” Moury, supra, at
171-72.
Respectfully, the reviewing court should find that the Defendant has failed to raise a substantial question for review of his

sentence. The Defendant’s aggregate sentence was consistent with the sentencing provisions of the Sentencing Code, and it did not
conflict with the fundamental norms that underlie the sentencing process. However, should the reviewing court conclude that there
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exists a substantial question as to the appropriateness of the sentence, the aggregate sentence imposed was justified by the totality
of the circumstances, and it was not unduly harsh considering the nature of the Defendant’s crimes.
First, the court notes that it had the benefit of a presentence report to aid in its sentencing determination, and, pursuant to its

consistent practice, the court carefully reviewed this report three times prior to sentencing. (ST, p. 6); See Commonwealth v.
Tirado, 870 A.2d 362, 368 (Pa. Super. 2005) (noting that “the sentencing court had the benefit of reviewing the presentence inves-
tigation report prior to sentencing . . . and, as such, it is presumed that the sentencing court ‘was aware of the relevant informa-
tion regarding defendant’s character and weighed those considerations along with mitigating statutory factors.’”) (internal
citations omitted).
Prior to the imposition of sentence, the court gave meaningful consideration to all of the relevant sentencing factors, including

the mitigation evidence in this case. In addition to the Defendant’s background, history, and need for rehabilitation, the court
considered the testimony from the Defendant’s treatment manager, work manager, and work supervisor, as well as victim impact
testimony from the victim’s daughter, mother, and niece. (ST, pp. 8-25). Additionally, the court considered the sentencing argu-
ments advanced by the parties, the Defendant’s allocution, and all documents and letters of support that were prepared in aid
of sentencing. (ST, pp. 26-28, 35-36). Defense counsel outlined several mitigating factors that he believed warranted a much
lesser sentence, which this court did consider in making its sentencing determination. (ST, pp. 28-32).
This court disagreed with the basic defense position that the Defendant had “suffered enough” loss following the crash and that

the mandatory sentence of 3-6 years was sufficient to address the conduct at issue. While this court rejected the defense argument,
that does not mean that this court failed to consider or properly weigh the mitigating factors presented. As an initial matter, it is
completely understandable, if not expected, that someone would struggle with depression, PTSD, and chronic pain following this
type of traumatic event, particularly when he knows that he bears the full responsibility for taking the life of another human being.
(ST, pp. 31-32).
Although the Defendant has suffered mentally, emotionally and physically following this crash, as would be expected, there was

no evidence that the Defendant had any preexisting mental or physical infirmities that caused or contributed to the criminal
conduct itself. The court also notes that, unlike a significant portion of criminal defendants that this court sees, the Defendant, by
his own account, had a normal upbringing, with no reported childhood trauma or stress, and he was raised in a close-knit and intact
family. (Presentence Report).
It also should be noted that part of the Defendant’s sentencing argument referenced the Defendant’s preexisting issues with

alcohol. (ST, pp. 30-31). The court appreciates the steps that the Defendant has taken to address his alcohol abuse issues since this
accident, and it is hopeful that he will continue to seek treatment for those issues. However, the fact remains that the present
offense was the Defendant’s third DUI since 2011 (ST, pp. 30-31), (Presentence Report – Family History Section), and that the
Defendant had not deemed it important enough to seek treatment or help for his alcohol issues following the first two DUIs, despite
being plagued with alcohol abuse since high school. (ST, pp. 30, 36 -37).
Stated differently, this was the Defendant’s third DUI in only a five (5) year span. The Defendant served a combined 38 days in

jail for the first two (2) DUIs, which occurred in 2011 and 2013. Yet, neither his convictions nor his time spent incarcerated for
drinking and driving were enough to stop his drinking or propel him into treatment at that time. So, while the court is aware that
the Defendant sought treatment as a part of his bond conditions in this case, his current treatment and sobriety were not persua-
sive or compelling factors for this court because he had failed to seek treatment outside of a court-ordered setting at the time when
it mattered most, at the time when it could have saved a life and a family.
Ultimately, the court was presented with an individual who previously had been arrested and convicted for the very conduct

that killed his girlfriend and recklessly endangered the lives of four innocent people, an individual who never should have been
behind the wheel of the vehicle in the first place because he was not licensed to drive. Not only did the Defendant take the wheel
of a vehicle, he did so after drinking so much that he claimed that he had blacked out while driving and has no recollection of the
event. (Presentence Report, Family History Section). Not only did he claim that he had blacked out while driving illegally, but he
had driven approximately three (3) times the speed limit, on an unfamiliar road, in a city that he was visiting for the first time.
(ST, pp. 29-30); (Presentence Report, Family History Section). It is miraculous that no one else was injured or killed, given the
horrific nature of the collision.
In his allocution, the Defendant characterized the fatal car crash as an “accident” and “the biggest mistake” of his life. (ST, p.

36). The court then responded with what it views as an adequate statement of reasons for its entire sentencing scheme:

I don’t view causing the death of a woman as a mistake or an accident. Okay? This was not a mistake. Okay? You know, a
mistake is when you leave your reading glasses somewhere and you don’t remember where they are. You know, that’s a
mistake. When you forget to take your lunch to school or work, that’s a mistake. Okay? This is not a mistake. And this was
not one event that led up to this. You’ve had a drinking history since you were in high school, substantial quantities of
alcohol – that’s what the presentence report reflects – two DUIs prior, and yet throughout that there is no mention of any
attempt to obtain any help. So this is not a mistake.

You know, you’ve worked really hard, you tried really hard, you got clean, and you made a mistake by relapsing. That’s
not what this is. This is the course of conduct of your life where you made deliberate choices to get exceptionally drunk
on occasion after occasion after occasion and not do anything about it. Not make any attempt whatsoever to turn your life
around. You might be doing that now, but it’s caused the death of another human being for you to even make an attempt
to become clean and sober. How sad and horrifying is that? And this is not an accident. This is not where, you know, you’re
coming up to a red light and there’s a car stopped in front of you and you don’t hit your brakes enough and you end up
sort of tapping that car in the back or even hitting it a little harder in the back. That’s not what this is.

This is a person with a serious drinking problem. Drinking all day, per what your attorney just told me, because we had
no background on that during the trial. Pretty much drinking all day while you’re taking in the sites [sic] of Pittsburgh
and then getting behind the wheel of a car with someone and driving like this, 95 to 100 miles an hour, no attempt to stop.
I have to tell you this is probably one of the most difficult nonjury trials I have ever sat in on this bench. I’ve had some
doozies, but to sit here and try to decide whether or not this rose to the level of homicide, it’s a hairs breadth away.

So this was not an accident, and this was not a mistake, and if you keep telling yourself, then you will never ever under-
stand fully and completely what you did here, what you caused, what you have wrought. And what you’ve done is you’ve
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clearly destroyed a family. To take the mother away from a 13-year old daughter. At what point does a daughter more need
her mother than when she’s approaching becoming a woman? At what point does she need her mother to be there to
comfort her when the boy she likes doesn’t talk to her, you know, to help her with choices that she needs to make about
further schooling, about what she’s going to do with her life, to provide her with that wonderful example of how to be
the peacemaker in the family, of how to be the glue, of how to be the one that pulls everyone together? That’s all taken
from her. No mom to be there for prom. No mom to be there for high school graduation. No mom to be there on wedding
day. No mom to be there at the baptism of a first child, to hold that first grandbaby. You did that. Not by mistake. Not
by accident. But by choice. By the choices that you have made, and those do not deserve a mitigated-range sentence.

(ST, pp. 35-38).

A defendant is not entitled to a concurrent sentencing scheme, and the Defendant in this case certainly was not deserving of a
“volume discount” for committing serious crimes which involved the untimely death of a mother and a major collision with four
other people, who easily could have lost their lives because of the Defendant’s decision to drink and drive. See Commonwealth v.
Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995) (“The general rule in Pennsylvania is that in imposing a sentence the court has
discretion to determine whether to make it concurrent with or consecutive to other sentences then being imposed or other
sentences previously imposed.”); Commonwealth v. Anderson, 650 A.2d 20, 22 (Pa. 1994) (“Our concern … is to avoid giving
criminals a ‘volume discount’ on crime.”). The aggregate sentence in this case will provide the Defendant with a chance to
meaningfully address his alcohol issues and will still allow him to be a father to his young daughter, an opportunity that he need-
lessly ripped away from the victim and her family in this case.
Accordingly, after considering all of the evidence presented at trial and sentencing, as well as all of the statutory factors set

forth in 42 Pa. C.S.A. §9721(b), this court’s decision to employ a consecutive sentencing scheme so as to impose an aggregate
sentence of 8 years and 3 months to l6 1/2 years of imprisonment was justified by the totality of the circumstances in this case.
While the court considered the mitigating evidence and the Defendant’s rehabilitative needs, it found that the mitigating factors
did not outweigh other relevant considerations outlined above. The Defendant’s overall conduct demonstrates a serious disregard
for the law and the value of human life, and this, in turn, creates a substantial need to protect the public from his behavior.
Accordingly, this court did not abuse its discretion in imposing the aggregate sentence in this case, and this allegation of error
should be rejected on appeal.

c. The Order of Sentence indicating that Count 9 merged with Count 2 does not violate double jeopardy principles or
the holding of Commonwealth v. Farrow.

In his final argument, the Defendant claims that his “sentence at count 9” violates the double jeopardy clause of the state and
federal constitutions, and that his “conviction” at Count 9 must be vacated pursuant to Commonwealth v. Farrow, 168 A.3d 207,
216-217 (Pa. Super. 2017). (Concise Statement, p. 7). The Defendant originally was sentenced to no further penalty at Count 9. At
the post-sentence motion hearing held on January 10, 2019, this court vacated the sentence at Count 9 and indicated on its
sentencing order that Count 9 merged with Count 2. (Order of Court dated 1/10/19).
The court respectfully believes that Farrow does not stand for the proposition that multiple convictions violate the principles of

double jeopardy. The issue presented in Farrow was “whether a single criminal act can result in multiple sentences for violations
of the same DUI provision.” Id. at 217. The defendant there had been convicted of three (3) counts of DUI-General Impairment
under 75 Pa. C.S.A. §3802(a)(1). Id. at 209-10. The Defendant was sentenced to three (3) to six (6) days of incarceration for one of
the DUI counts, and the court imposed sentences of “guilt without further penalty” at the other two (2) DUI counts.
Farrow held that, in the context of multiple DUI convictions under §3802(a)(1), sentences of “guilt without further penalty”

nevertheless constitute multiple punishments for double jeopardy purposes. Id. at 215, 217. Farrow declined to adopt the appel-
lant’s argument that double jeopardy precluded multiple convictions for the same offense. Id. at 215 (“Given that Pennsylvania’s
double jeopardy jurisprudence prohibits multiple punishments, but not convictions, for the same offense, we are reluctant to incor-
porate and apply the holding in Ball as a component of Pennsylvania law.”) (emphasis added).
The confusion surrounding Farrow stems from the fact that, while the court focused its discussion on the impropriety of

imposing multiple sentences for the same offense, the court then vacated the appellant’s convictions and sentences for the two
offending DUI counts. Id. at 219. Moreover, in footnote 8 of the Opinion, the court engaged in a commentary of Ball v. United States,
470 U.S. 856 (1985), quoting language about how a second conviction is an impermissible punishment even if it results in no greater
sentence. Id. at 216.
However, given the fact that Farrow expressly declined to apply Ball to Pennsylvania double jeopardy jurisprudence, the foot-

note is mere dicta, and this court relies only on its holding that “mere convictions that carry a sentence of ‘no further penalty’ are
an impermissible punishment.” Farrow, supra, at 216, n.8. Accordingly, because this court already vacated the original sentence of
“no further penalty” at Count 9 on January 10, 2019, the Defendant’s conviction at Count 9, for which no sentence at all was
imposed, does not run afoul of the double jeopardy clauses of the state or federal constitution.

III. CONCLUSION
This court did not commit error when it denied the Defendant’s motions to suppress the information retrieved from his

medical records and the EDR because that information was obtained lawfully. The Defendant’s aggregate sentence was not
manifestly unreasonable, and this court placed adequate reasons on the record in support of its sentence at Count 2. Further,
the Defendant’s conviction at Count 9 does not violate double jeopardy. Accordingly, this court respectfully requests that the
Defendant’s convictions and sentence be upheld.

BY THE COURT:
/s/Lazzara, J.

Dated: June 21, 2019

1 The search warrant application was dated October 18, 2016 and was admitted as Commonwealth’s Exhibit 1 at the June 8, 2018
motion hearing. (Hearing, 6/8/18, p. 10). The Defendant’s status as an unlicensed driver was also addressed at this hearing. (Id.
at 4-8).
2 The court notes that Byrd had an “interim license” when he was stopped. Byrd, supra, at 1524-25.
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MEMORANDUM ORDER OF COURT
AND NOW, this 28th day of February, 2018, upon consideration of the Defendant’s “Omnibus Pre-trial Motion,” filed on August

23, 2017, the Defendant’s “Amended Omnibus Pre-Trial Motion,” filed on September 21, 2017, and upon further consideration of
the evidence and argument presented at the hearings held on November 9, 2017, and December 6, 2017,
It is HEREBY ORDERED that the Defendant’s motion to suppress medical records and motion to suppress electronic data

records are DENIED. It is FURTHER ORDERED that the Defendant’s Petition for Writ of Habeas is DENIED.1

Motion to Suppress Medical Records
1. The court finds that the Independent Source Doctrine applies and authorizes the admission of the Defendant’s medical

records that were obtained pursuant to the search warrant issued on December 13, 2016 and executed on December 14, 2016. See
Commonwealth v. Lloyd, 948 A.2d 875 (Pa. Super. 2008) (applying independent source doctrine where detective was instructed by
district attorney’s office to conduct investigation following suppression of records that were obtained through an improperly issued
government subpoena). The evidence presented at the hearings established that Officer Wolfe was unaware that the District
Attorney’s Office had previously subpoenaed the records, and he likewise was unaware of the Defendant’s B.A.C. results at the
time he applied for the warrant. The affidavit of probable cause did not reference the fact that the records had been obtained
through the improperly issued subpoena, nor did it reference any of the information contained in the records. Lloyd, supra, at 882.
2. The court further finds that the affidavit contained sufficient information in its four corners to establish probable cause that

the Defendant was driving impaired at the time of the crash. Lloyd, supra, at 881-82 (in determining whether the independent
source doctrine applies, “the question is whether a warrant would have issued by the magistrate even absent the knowledge or
evidence gleaned by that error”). The affidavit discussed Officer Wolfe’s education, training and experience as an Accident
Reconstructionist who had been investigating car accidents for the last decade. The affidavit also set forth the following informa-
tion: (i) that the Defendant was operating the vehicle at a speed of 100 mph, (ii) that he had “crossed over the concrete divider,
into the opposing traffic lanes and collided with a pickup truck, and then collided head on with a Hyundai SUV”; (iii) that the scene
investigation did not reveal any brake marks or steering inputs by the driver; (iv) that the victim had spoken to her daughter “30
to 45 minutes” before the crash and had informed her that she was at a bar with the Defendant; (v) that the victim’s B.A.C. level
was .199% which corroborated the information she provided to her daughter immediately before the crash; (vi) and that based on
Officer Wolfe’s training and experience, the circumstances surrounding the crash indicated that “impairment due to alcohol and/or
drug use would be a significant contributing factor in this crash investigation.” (Affidavit of Probable Cause, issued on 12/13/16,
p. 2). This information was more than sufficient to establish probable cause and allow for the issuance of the warrant.
3. Further, the assistant district attorney who subpoenaed the Defendant’s medical records was not the same assistant district

attorney who instructed Officer Wolfe to apply for the warrant. The assistant district attorney who instructed the detective to seek
the warrant also never reviewed the medical records. To that end, the fact that the Commonwealth instructed Officer Wolfe to
apply for the warrant does not mandate a finding that the officer was not acting independently. See Lloyd, supra, at 879-83. Officer
Wolfe conducted his own separate investigation into the matter and he did not rely on any of the improperly obtained evidence in
preparing the affidavit. Lloyd, supra, at 879-83.
4. Accordingly, because the Commonwealth “did not profit in their investigation from the initial violation,” and because the

“second warrant was not secured by reference to the fruits of the previous error,” the independent source doctrine allows for the
admission of the Defendant’s medical records at trial. Lloyd, supra, at 881.
5. The court further finds that the search warrant was not overly broad because it was limited to the records generated follow-

ing the Defendant’s admission to the hospital as a result of the accident. The records potentially contained information that would
be relevant in determining whether alcohol and/or drugs were the sole cause of the accident or whether there were other reasons,
medical or otherwise, that caused or contributed to the accident.
6. The court further finds that the search warrant is not subject to suppression on the grounds that the inventory page is not

attached to the warrant. Suppression is not the appropriate remedy for a technical violation of the Pennsylvania Rules of
Criminal Procedure. See Commonwealth v. Mason, 490 A.2d 421, 423 (Pa. 1985) (rejecting “the automatic application of the of
the exclusionary rule to suppress evidence seized pursuant to a search which in some way violates the Pennsylvania Rules of
Criminal Procedure relating to the issuance and execution of search warrants”); Pa. R. Crim. P. 209 (“Return with Inventory”).
Further, the violation did not substantially prejudice the Defendant, and Officer Wolfe testified that the warrant was executed
the day after it was issued, on December 14, 2016. Commonwealth v. Ruey, 892 A.2d 802, 808 (Pa. 2006) (noting that “it is only
when violations of the Rules ‘assume constitutional dimensions and/or substantially prejudice the accused’ that suppression
may be necessary”).

Motion to Suppress Event Data Recorder
1. Initially, the court finds that the Defendant lacks standing to challenge the search and seizure of the event data recorder

(“black box”) in the rental vehicle. The Defendant does not have “automatic standing” to challenge the retrieval of the black box
since he was not charged with a possessory offense. See Commonwealth v. Enimpah, 106 A.3d 695, 698 (Pa. 2014) (“[I]t is well
settled that a defendant charged with a possessory offense in this Commonwealth has ‘automatic standing’ because ‘the charge
itself alleges an interest sufficient to support a []claim [under Article I, § 8].”).
2. The court finds that the mere fact that the Defendant was driving the vehicle does not, without more, give him a possessory

interest in a component of a vehicle which he does not own.
3. Even assuming for the sake of argument that the Defendant has standing, the court nevertheless finds that the Defendant

lacked a reasonable expectation of privacy in the event data recorder that was retrieved from the rental vehicle. See
Commonwealth v. Enimpah, 106 A.3d 695, 698 (Pa. 2014) (“In addition to standing, []a defendant must show that he had a privacy
interest in the place invaded or thing seized that society is prepared to recognize as reasonable.”)
4. The evidence presented at the hearings established the rental vehicle was owned by Enterprise Rental Car, that the named

lessee was Maria Luevano, and that the Defendant was not an authorized driver of the vehicle. Even if permission to operate the
vehicle was implied by the fact that Ms. Luevano was a passenger at the time of the accident, that fact does not suffice to confer a
privacy interest “in the place invaded or the thing seized that society is prepared to recognize as reasonable.” Enimpah, supra, at
698; See also Commonwealth v. Newman, 84 A.3d 1072 (Pa. Super. 2014) (“[T)he mere fact that a defendant is operating a motor
vehicle will not, without more, sustain a finding that the operator had a reasonable expectation of privacy in the operated vehicle
where other evidence suggests he or she had no such reasonable expectation of privacy.”).
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5. Indeed, this is not a situation where contraband was located in the glove compartment, trunk, console, or passenger
compartment of the vehicle. Rather, the evidence being challenged is evidence that was part of the rental vehicle itself. The
Defendant’s status as the driver of the vehicle does not confer upon him a privacy interest in the electronic components of a
vehicle he did not own. Furthermore, even if the named lessee gave him permission to operate the vehicle at the time of the
accident, the Defendant did not have official permission from Enterprise, the owner of the vehicle, to operate the vehicle, which
further weighs against any reasonable and legitimate privacy interest in the black box.
6. Stated differently, regardless of whether the Defendant had a subjective expectation of privacy in the event data recorder,

the court finds that under these circumstances, that privacy interest is not one that society is prepared to recognize as reasonable.
See Commonwealth v. Brundidge, 620 A.2d 1115, 1118 (Pa. 1993) (“The constitutional legitimacy of an expectation of privacy is not
dependent on the subjective intent of the individual asserting the right but on whether the expectation is reasonable in light of all
the surrounding circumstances.”).
7. Because the Defendant did not own2 the vehicle, he did not own the black box that was searched, and thus did not have a

reasonable expectation of privacy in the vehicle’s recorded data. Compare State v. Worsham, 227 So.3d 602 (Fl. App. 2017).
Accordingly, the motion to suppress the evidence retrieved from the black box is DENIED.

BY THE COURT:
/s/Lazzara, J.

1 The Commonwealth represented at the hearing that it will not pursue Second-Degree Murder. The court will determine at the
close of evidence which degrees of murder and which manslaughter charges are appropriate for submission to the jury.
2 The court also notes that the Driver Privacy Act of 2015 states that “[a]ny data retained by an event data recorder … is the
property of the owner … of the motor vehicle in which the event data recorder is installed.” 49 U.S.C. §30105.

Commonwealth of Pennsylvania v. Terrell Taylor
Criminal Appeal—POSS/PWID—Suppression—Defective Search Warrant—Fruit of the Poisonous Tree—Trash Pull

Anonymous complaints from neighbors result in trash pull from a particular residence, which leads to arrest
for possession with the intent to deliver.

No. CC 201613237. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—June 24, 2019.

OPINION
This is an appeal by Defendant, Terrell Taylor, following a non-jury trial on September 17, 2018 in which Defendant was found

guilty of one count of Possession With Intent to Deliver a Controlled Substance; two counts of Possession of a Controlled Substance;
Tampering with or Fabricating Physical Evidence; Possession of Drug Paraphernalia; and, Driving While Operating Privileges
Suspended or Revoked. On December 20, 2018 Defendant was sentenced 24 to 48 months and five years probation. On January 7,
2019 Defendant filed a pro se Notice of Appeal. On February 19, 2019 Defendant filed a Notice of Appeal. On February 20, 2019 an
order was entered directing Defendant to file his Concise Statement of Matters Complained of on Appeal. On April 18, 2019
Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the following:

“a. Mr. Taylor contends that the Trial Court committed error and abused his discretion in denying the motion to
suppress, as the affidavit in support of the search warrant was devoid of the requisite probable cause or any other
legal justification, thus making the subsequent search illegal and the seized evidence resulting therefrom inadmissible.

b. Mr. Taylor further contends that the Trail Court erred and abused his discretion in denying the Motion to Suppress
Statements, since the statements were adduced resulting from an unlawful seizure without any legal justification and
the statements were the “fruits of the poisonous tree”, namely, the unlawful search of the home, stemming from the
defective search warrant.”

BACKGROUND
This matter involves Defendant’s claim that the affidavit in support of the search warrant for his residence at 1338 Marlboro,

which was executed on October 6, 2016, failed to establish probable cause for the issuance of the search warrant and, therefore,
all evidence obtained incident to the search should be suppressed. A suppression hearing was held on May 1, 2018 at which time
the Commonwealth offered into evidence the affidavit and search warrant. An examination of the affidavit indicates that it sets
forth the extensive background, training and experience of the affiant, Officer Michael P. Catanzaro of the Wilkinsburg Police
Department, in the investigation of narcotics and drug trafficking.
The affidavit stated that two trash pulls were conducted at 1338 Marlboro Avenue in Wilkinsburg Borough as a result of

anonymous complaints from residents in the area, including residents from Marlboro and Traymore Avenues, regarding possible
narcotics related transactions from 1338 Marlboro Avenue and the area near this location. The affidavit indicated that the
individuals wished to remain anonymous out of fear of retaliation and reprisal if they were identified. The affidavit stated that
Defendant was a resident of 1338 Marlboro and Catanzaro and Detective Rourke knew Defendant to have prior narcotics related
arrests and had been arrested by Wilkinsburg Police on two occasions for narcotics possession. Defendant was also known to reside
at the location with his girlfriend, Dorian Clay. The Affidavit indicated that Defendant was seen by Rourke standing at the rear of
1338 Marlboro Avenue on two occasions within the last month conversing with individuals. It was also stated that Defendant was
known to be on state parole and his reported address was 1338 Marlboro Avenue.
The affidavit also stated that the Detectives conducted two trash pulls. The first was conducted on September 28, 2016 and the

second on October 5, 2016. The first trash pull produced two plastic bag “diapers,” one of which had had a “very small amount of
white powder residue in it.” Detective Catanzaro indicated that based on his experience and training the diapers are the result of
the packaging of cocaine or crack cocaine. The bags also contained pieces of indicia addressed to Terrell Taylor and Dorian Clay
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at 1338 Marlboro Avenue, as well as Dorian Clay at that address.
In the second trash pull conducted on October 5, 2005, three trash bags were pulled which produced five “diapers,” one of which

had white powder residue that field tested positive for cocaine; four plastic baggy corners, one of which contained pebbles that
were field tested positive for cocaine; an empty 100 count box of sandwich baggies; and, indicia for Defendant, including mail and
an expired Pennsylvania identification card. The affidavit also listed Defendant’s criminal history of convictions, including
convictions of drug violations in 2006 and 2008.
In his Motion to Suppress Defendant contended that the affidavit did not establish probable cause because the anonymous

complaints did not state with any specificity the dates or times of any alleged drug activity; it did not state the number of alleged
drug transactions or the number of persons involved; it did not provide any description of the individuals involved or any increase
of traffic to or from the house consistent with drug activity. Defendant also argued that the Detectives never received additional
complaints of drug activity between the two trash pulls. Defendant also contends that the Detectives never observed any drug
activity; never received information from a confidential informant; never conducted any controlled buys and never observed
Defendant with any drugs.
The Motion to Suppress was denied and Defendant proceeded to a non-jury trial on September 17, 2018. At that time the stipu-

lations and argument from the suppression hearing was incorporated into the record. (T., p. 10) The Commonwealth offered crime
lab reports that identified 51 stamp bags of heroin and 481 capsules of heroin and a stipulation that Detective Jedidiah Pollock from
the City of Pittsburgh Police Department would testify that in his opinion the heroin was possessed with the intent to distribute it.
(T., p. 13) Defendant was found guilty as set forth above and the instant appeal was then filed.

DISCUSSION
In his Concise Statement, Defendant contends that it was error and an abuse of discretion to deny the motion to suppress as the

affidavit in support of the search warrant was devoid of the requisite probable cause or any other legal justification for the search,
thus making the subsequent search illegal and the seized evidence inadmissible. Further Defendant contends that any statements
that he made after his arrest were the “fruits of the poisonous tree”, namely, the unlawful search of the home stemming from the
defective search warrant.

In Commonwealth v. Manuel, 194 A.3d 1076, (Pa. Super. 2018) the Court discussed the law related to reviewing the sufficiency
the facts set forth in an affidavit of probable cause in support of a request for search warrant, stating:

“The legal principles applicable to a review of the sufficiency of probable cause affidavits are well settled. Before
an issuing authority may issue a constitutionally valid search warrant, he or she must be furnished with information
sufficient to persuade a reasonable person that probable cause exists to conduct a search. The standard for evaluating
a search warrant is a “totality of the circumstances” test as set forth in Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76
L.Ed.2d 527 (1983), and adopted in Commonwealth v. Gray, 509 Pa. 476, 503 A.2d 921 (1985).[3] A magistrate is to make a
“practical, common sense decision whether, given all the circumstances set forth in the affidavit before him, including
the ‘veracity’ and ‘basis of knowledge’ of persons supplying hearsay information, there is a fair probability that contra-
band or evidence of a crime will be found in a particular place.” The information offered to establish probable cause must
be viewed in a common sense, nontechnical manner. Probable cause is based on a finding of the probability, not a prima
facie showing of criminal activity, and deference is to be accorded a magistrate’s finding of probable cause.
Commonwealth v. Rapak, 138 A.3d 666, 670-71 (Pa. Super. 2016), quoting Commonwealth v. Ryerson, 817 A.2d 510, 513–
14 (Pa. Super. 2003) (quotation omitted). Commonwealth v. Manuel, 194 A.3d 1076, 1081 (Pa. Super. 2018)

In addition, the standard applicable to a court reviewing the issuance of search warrant was described in Commonwealth v.
Gagliardi, 128 A.3d 790, 794 (2015) as follows:

“However, as our Supreme Court held, with respect to a court that is reviewing an issuing authority’s probable cause
determination: [the] reviewing court is not to conduct a de novo review of the issuing authority’s probable cause
determination, but is simply to determine whether or not there is substantial evidence in the record supporting the decision
to issue a warrant…. In so doing, the reviewing court must accord deference to the issuing authority’s probable cause
determination and must view the information offered to establish probable cause in a common-sense, non-technical
manner. Commonwealth v. Jones, 605 Pa. 188, 988 A.2d 649, 655 (2010) Commonwealth v. Gagliardi, 128 A.3d 790, 794 (2015)

In this case, the Detectives received information about possible drug transactions involving 1338 Marlboro Avenue. Although
the information was from an anonymous source, the Detectives did not solely rely on the anonymous tip. It is clear that where the
evidence available to police consists of an anonymous tip, probable cause may be established upon corroboration of major portions
of the information provided by the tip. Commonwealth v. Otterson, 947 A.2d 1239, 1245 (Pa. Super. 2008) The Detectives corrobo-
rated the information by establishing that Defendant, an individual with a history of narcotic convictions, resided in the house.
They established his connection to the house through their own visual observations of Defendant at the house. They also
established that he listed 1338 Marlboro Avenue as his address with his parole officer. They conducted 2 separate trash pulls that
disclosed evidence, which in the experience of the Detectives, was paraphernalia consistent with the packaging and sale of
drugs and residue which tested positive for cocaine. This evidence established that there was a fair probability drugs and
drug packaging material would be found in the house.
Defendant argues that there was a minimal amount of drug paraphernalia and drug residue found in the trash pulls, but does

not cite to any authority that establishes a certain amount of drugs or paraphernalia must be found in order to establish probable
cause. Defendant also argues that there were other items of information that could have been in the affidavit such as information
concerning controlled buys, confidential informants or observations of Defendant conducting drug transactions. While it is true
this information would have added to a finding of probable cause, there is no requirement that this information must be present.
Based on the evidence garnered from two separate trash pulls and considering the totality of the additional information in the
affidavit as discussed above and, when giving deference to the issuing authority’s finding of probable cause, it is clear that there
was probable cause to issue the search warrant. Therefore, Defendant’s Motion to Suppress the evidence, including any statements
arising from the execution of the search warrant, was appropriately denied.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Theresa Diane Scott

Criminal Appeal—Suppression—POSS/PWID—Sufficiency—Police Dog—Probable Cause for Search Warrant

Defendant alleges that an improper canine sniff and search resulted in her arrest and conviction for possession of cocaine
found in hotel room.

No. CC 201703153. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—June 24, 2019.

OPINION
This is an appeal filed by Defendant, Theresa Diane Scott, following a jury trial on September 19, 2018 in which she was found

guilty of Conspiracy to Commit Possession with Intent to Deliver a Controlled Substance, Possession of a Controlled Substance and
Possession of Drug Paraphernalia. On December 10, 2018 Defendant was sentenced to 6 to 12 months incarceration and 3 years
probation for Conspiracy to Commit Possession with Intent to Deliver, and concurrent periods of 12 months probation on the
remaining convictions. On December 17, 2018 Defendant filed Post Sentence Motions which were denied by an order of December
18, 2018. On January 16, 2019 Defendant filed a timely Notice of Appeal. On January 17, 2019 a 1925(b) order was entered direct-
ing Defendant to file her Concise Statement of Matters Complained of on Appeal. On February 8, 2019 Defendant filed her Concise
Statement of Matters Complained of on Appeal setting forth the following:

“a. This Honorable Court erred when it denied Ms. Scott’s motion to suppress evidence because the police officer’s use
of a canine constituted a search, not supported by reasonable suspicion and was illegal, of the 3rd floor hotel hallway and
was conducted in violation of Ms. Scott’s rights under the 4th and 14th Amendments to the United States Constitution and
Article 1, Section 8 of the Pennsylvania Constitution.

b. The search warrant contained illegally obtained evidence that, as a matter of law, cannot be considered in deter-
mining whether the warrant was supported by probable cause. Specifically, the canine sniff was conducted in violation of
Ms. Scott’s rights. Once the illegally obtained evidence is removed from the affidavit, the remaining allegations do not
amount to probable cause sufficient to justify the warrant’s issuance.

c. There was insufficient evidence to convict Ms. Scott of Conspiracy to Commit Possession With Intent to Deliver
because the Commonwealth failed to prove beyond a reasonable doubt that Ms. Scott either: (1) agreed with the
uncharged co-conspirator, Mr. Lee, that one or more of them would engage in conduct constituting the crime of Possession
with Intent to Deliver or an attempt or solicitation to commit Possession with Intent to Deliver; or (2) agreed to aid the
uncharged co-conspirator, Mr. Lee, in the planning or commission of Possession with Intent to Deliver, or of an attempt
or solicitation to commit Possession with Intent to Deliver.

d. There was insufficient evidence to convict Ms. Scott of Possession of a Controlled Substance because the
Commonwealth failed to prove beyond a reasonable doubt that Ms. Scott knowingly or intentionally possessed a
controlled or counterfeit substance.

Specifically:

i.   There were no controlled substances found on Ms. Scott’s person;

ii.  The Commonwealth failed to establish that Ms. Scott had Constructive Possession over the controlled substances
because the Commonwealth failed to show Ms. Scott had knowledge of the controlled substances and the
Commonwealth failed to show that Ms. Scott had the intent to express dominion or control over the controlled
substances.

e. There was insufficient evidence to convict Ms. Scott of Possession of Drug Paraphernalia because the
Commonwealth failed to prove beyond a reasonable doubt that Ms. Scott possessed drug paraphernalia. Specifically,

i. There was no drug paraphernalia found on Ms. Scott’s person;

ii.  The Commonwealth failed to establish that Ms. Scott had Constructive Possession over the drug paraphernalia
because the Commonwealth failed to show Ms. Scott had knowledge of the drug paraphernalia and the Commonwealth
failed to show that Ms. Scott had the intent to express dominion or control over the drug paraphernalia.”

BACKGROUND
This matter arises out of Scott’s arrest following an incident on August 3, 2016. The Commonwealth presented testimony of

investigating officers at the suppression hearing and at trial that on that date police officers from Robinson Township were
dispatched to the scene of a two vehicle accident which occurred on Steubenville Pike in Robinson Township, Pennsylvania.
(T., p. 30) The accident occurred directly across the street from a Comfort Inn Hotel which was located in neighboring
Kennedy Township. The initial investigation determined that Scott was driving a rented vehicle eastbound on Steubenville Pike
when she attempted to make an illegal u-turn and while making the u-turn the vehicle traveling behind her struck the driver’s side
of her vehicle. (T., pp. 30-31) During the investigation it was also determined that a passenger in Scott’s vehicle, David Lee, was
wanted on an outstanding warrant and he was placed under arrest. (T., p. 33)1 A search of Lee incident to his arrest found him to
be in possession of $2,008.00 in cash and two cell phones. During the investigation both Defendant and Lee indicated that they were
staying in a room in the Comfort Inn Hotel directly across the street from the scene of the accident, which was known by the inves-
tigating officers to be a hotel frequently used as a site for drug dealing and prostitution. Scott and Lee also gave different accounts
of their relationship. Scott informed the officers that she “had rented the room in hopes of having a romantic encounter at some
point with [Lee] in the room.” (T., p. 73) Lee, on the other hand, indicated that they “were just there visiting and that she was a
relative of his.” (T., p. 73)
During the course of the accident investigation, Scott was seen leaving the scene and crossing the road to the Comfort Inn.

Officer Gianino of the Robinson Township police testified that he began following her asking where she was going, however, Scott
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did not respond and proceeded into the Comfort Inn. Officer Gianino ultimately proceeded to the lobby of the Comfort Inn where
he encountered her in the lobby and when he asked where she had gone, she indicated that she had gone to her room to use the
bathroom, despite the fact there was a restroom in the lobby of the hotel. (T., pp. 37-38)
Further inquiry was made of the hotel personnel who produced a receipt showing that Scott and Lee were staying in Room 315,

which was registered in Scott’s name alone, and had been paid for in cash. (T., p. 74) It was also determined that Lee was a
frequent renter and had a special rate at the hotel because a family member worked there and that in July alone Lee had rented
a room for 8 days. (T, p. 76)
In light of the information that was developed during the investigation, the investigating officers requested that a canine sniff

be conducted in the third floor hallway of the hotel, which resulted in the canine alerting on Room 315. The decision was made to
request a search warrant for Room 315 and officers were positioned outside the room pending receipt of the search warrant. While
waiting for the warrant, officers obtained access to the room by a pass key from the hotel personnel and performed a safety sweep
to assure that no one was inside the room as they waited outside pending receipt of the warrant. (T., p. 53) After a search warrant
was obtained the search of the room located a bag lying on the floor which contained approximately 46 grams of cocaine, an
electronic scale and several pairs of blue rubber gloves. A box of sandwich bags was also located within the room. (T., pp. 56-59;
85) Defendant was later arrested and charged as set forth above.
At trial, in addition to the testimony of the investigating officers, the Commonwealth presented the testimony of Detective

William Churilla who testified as an expert in the field of narcotics and the trafficking of controlled substances. (T., pp. 99-104)
Churilla opined that the drugs were possessed with intent to deliver based on the amount of cocaine; the manner in which it was
packaged; the presence of scales; the lack of use paraphernalia; and, the location of the drugs in the room. Churilla also testified
that the fact that the room was in Scott’s name alone was consistent with a pattern in drug trafficking activity where a site used
for the trafficking is placed in one persons’ name in order to potentially protect others being directly connected to the site of the
illegal activity. (T., pp. 104 - 111) After appropriate instructions, Scott was found not guilty of Possession With Intent to Deliver but
guilty of Conspiracy to Commit Possession With Intent to Deliver; Possession of a Controlled Substance; and, Possession of Drug
Paraphernalia. (T., p. 176)

DISCUSSION:
In her Concise Statement Scott asserts that it was error to deny her motion to suppress the evidence because the police officer’s

initial use of a canine sniff constituted an illegal search because it not supported by reasonable suspicion. Further that the search
warrant was illegally obtained because the affidavit in support of the search warrant contained information obtained as a result of
the illegal canine sniff and, absent that information, there were insufficient facts alleged to establish probable cause for the
issuance of the warrant.

In discussing the law regarding canine sniffs, the Pennsylvania Supreme Court stated in Commonwealth v. Rogers, 849 A.2d
1185, 1190 (2004) the following:

“In addressing the constitutionality of the canine sniffs in the matter sub judice, we begin with the premise that
pursuant to the constitution of this Commonwealth, a canine sniff is a search. Commonwealth v. Johnston, 515 Pa.
454, 530 A.2d 74, 79 (1987). Yet, this type of search is not treated like other searches as it “is inherently less intru-
sive upon an individual’s privacy than other searches….” Id. We have noted that “this particular surveillance tech-
nique amounts to a relatively minor intrusion upon privacy, much less than is involved, say, in the physical entry
and ransacking of a house in an effort to find a quantity of narcotics.” Id. Thus, we held that there need not be prob-
able cause to conduct a canine search of a place; rather, the police need merely have reasonable suspicion for
believing that narcotics would be found in the place subject to the canine sniff. Id. Commonwealth v. Rogers, 849
A.2d 1185, 1190 (2004)

The Johnston case involved a canine-sniff search of a rental locker at a storage facility. The canine alerted at a locker belonging
to the defendant where marijuana was subsequently found. The Supreme Court concluded that the canine-sniff search did not
violate the Fourth Amendment because the search was non-intrusive; the disclosure of information as a result of the search was
extremely limited; the embarrassment and inconvenience of the search was minimal and the items sniffed were located close to a
public area, that is the public hallway outside the subject locker. Commonwealth v. Gindlesperger, 706 A.2d 1216, 1223 (Pa. Super.
Ct. 1997), aff ’d, 743 A.2d 898 (1999) In Johnston, the Court stated:

“ Accordingly, we hold that a narcotics detection dog may be deployed to test for the presence of narcotics, on the facts
of this case where:

1. the police are able to articulate reasonable grounds for believing that drugs may be present in the place they seek to
test; and

2. the police are lawfully present in the place where the canine sniff is conducted. Commonwealth v. Johnston, 530 A.2d
74, 79 (1987)

The standard for determining if there is articulable reasonable suspicion or grounds to believe that criminal activity is afoot has
been described as follows:

“In order to determine whether the police officer had reasonable suspicion, the totality of the circumstances must
be considered. In re D.M., 566 Pa. 445, 781 A.2d 1161, 1163 (2001). In making this determination, we must give
“due weight … to the specific reasonable inferences [the police officer] is entitled to draw from the facts in light
of his experience.” Cook, 735 A.2d at 676 (quoting Terry v. Ohio, 392 U.S. 1, 27, 88 S.Ct. 1868, 20 L.Ed.2d 889
(1968)). Also, the totality of the circumstances test does not limit our inquiry to an examination of only those facts
that clearly indicate criminal conduct. Rather, “[e]ven a combination of innocent facts, when taken together, may
warrant further investigation by the police officer.” Cook, 735 A.2d at 676. Commonwealth v. Rogers, 849 A.2d
1185, 1189 (2004)

In examining the evidence in the present case, there were clearly sufficient facts and specific reasonable inferences from the
facts to establish a basis for the canine sniff of the third floor hallway of the motel. The hotel where Scott and Lee were staying
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was known by the investigating officers to be frequently used for drug related activity; Scott and Lee, who was a known drug
offender, gave conflicting descriptions of their relationship and the reasons for their use of the room; Lee was a frequent renter at
the hotel and had a special rate, but the room in question was rented in Scott’s name alone, and, Scott left the scene of the accident
that was being investigated allegedly to use the bathroom before returning to the scene of the accident, but went to the room
instead of using a bathroom in the lobby area. Even though some of these facts could be construed as “innocent facts,” given the
totality of the circumstances the officers were warranted in having sufficient reasonable suspicion to conduct a canine sniff of the
hallway in the hotel, which they were properly permitted to access by the hotel personnel. Therefore, Scott’s assertions that the
canine sniff itself was illegal or that the use of the information obtained from the canine sniff was improperly considered in
obtaining the search warrant are meritless. Therefore, the motion to suppress was properly denied.
Scott next contends that there was insufficient evidence to convict her of either the conspiracy to commit possession with intent

to deliver the drugs or the possession of the drugs or the paraphernalia. As to the conspiracy charge, Scott asserts that the
Commonwealth failed to prove beyond a reasonable doubt that she either agreed with or aided Lee in possessing the drugs with
the intent to deliver them. In addition Scott contends that there was insufficient evidence to establish that she knowingly or
intentionally possessed the drugs or the paraphernalia because there were no controlled substances or paraphernalia found on
her person and there was no evidence that she was in constructive possession of the drugs or paraphernalia.
When reviewing a sufficiency of the evidence claim the evidence must be viewed in the light most favorable to the

Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to find every element of
the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclusively within the
province of the fact-finder to believe none, some or all of the evidence presented. Commonwealth v. Henry, 569 A.2d 929, 939
(1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact finder reasonably could have determined from the evidence
presented that all of the necessary elements of the crime were established, then that evidence will be deemed sufficient to
support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth v. Hopkins, 747 A.2d 910, 914 (Pa.
Super. Ct. 2000)
In order to sustain a conviction for criminal conspiracy, the Commonwealth must establish that the defendant (1) entered into

an agreement to commit or aid in an unlawful act with another person or persons, (2) with a shared criminal intent and (3) an overt
act was done in furtherance of the conspiracy. Commonwealth v. Hennigan, 753 A.2d 245, 253 (Pa.Super.2000). “This overt act need
not be committed by the defendant; it need only be committed by a co-conspirator.” Id. Commonwealth v. McCall, 911 A.2d 992,
996 (2006) It is also clear that circumstantial evidence may provide proof of the conspiracy. Commonwealth v. Davalos, 779 A.2d
1190 (Pa.Super.2001), appeal denied, 567 Pa. 756, 790 A.2d 1013 (2001).

In Commonwealth v. Jones, 874 A.2d 108, (Pa. 2005) the Court stated:

“The conduct of the parties and the circumstances surrounding such conduct may create a ‘web of evidence’ linking
the accused to the alleged conspiracy beyond a reasonable doubt.” Commonwealth v. Morton, 355 Pa.Super. 183, 512
A.2d 1273, 1275 (1986), appeal denied, 514 Pa. 624, 522 A.2d 49 (1987). Additionally: An agreement can be inferred
from a variety of circumstances including, but not limited to, the relation between the parties, knowledge of and
participation in the crime, and the circumstances and conduct of the parties surrounding the criminal episode.
These factors may coalesce to establish a conspiratorial agreement beyond a reasonable doubt where one factor
alone might fail. Commonwealth v. Greene, 702 A.2d 547, 554 (Pa.Super.1997). Commonwealth v. Jones, 874 A.2d
108, 121–22 (2005)

To establish the offense of possession of a controlled substance with intent to deliver, the Commonwealth must prove beyond a
reasonable doubt that the defendant possessed a controlled substance with the intent to deliver it.” Kirkland, supra at 611 (citing
Commonwealth v. Conaway, 791 A.2d 359 (Pa.Super.2002); Commonwealth v. Aguado, 760 A.2d 1181 (Pa.Super.2000)). The trier
of fact may infer that a defendant intended to deliver a controlled substance from an examination of the facts and circumstances
surrounding the case. Factors to consider in determining whether the drugs were possessed with the intent to deliver include the
particular method of packaging, the form of the drug, and the behavior of the defendant.
Possession with intent to deliver can be inferred from the quantity of the drugs possessed and other surrounding circumstances,

such as lack of paraphernalia for consumption. Commonwealth v. Torres, 617 A.2d 812, 814 (1992), appeal denied, 535 Pa. 618, 629
A.2d 1379 (1993)
In this case the evidence is sufficient to establish that Scott was involved in a conspiracy to deliver the cocaine found in the

hotel room rented in Scott’s name alone. Detective Churilla testified that, in his credible and uncontradicted expert opinion,
the amount of the cocaine and the fact that some of the drugs were packaged in smaller gram and a half gram bags was
consistent with the sale of the narcotics. He testified that the presence of the box of sandwich bags and the scale in the hotel
room was also consistent with the weighing, packaging and the intent to deliver the cocaine. He also testified that Scott clearly
had access to the room where the drugs and paraphernalia were located because she admitted that she left the scene of the
accident and briefly went to hotel room before returning. Clearly the jury could find, as suggested by the Commonwealth, that
Scott left the scene of the accident to hastily place the drugs in the room, not suspecting that the police might gain access to
the room and locate the drugs. Further the jury was free to consider the inconsistent evidence concerning Scott’s and Lee’s
description of their relationship that lead to their use of the hotel room and the fact that the room was rented in Scott’s name
alone when it was Lee that was a frequent occupant of the hotel with a special rate. As testified to by Detective Churilla, this
is consistent with a pattern of concerted activity designed to aid a known drug dealer from any connection to the site of the
drug activity.
As to Scott’s contention that there were no drugs or paraphernalia found on her person and therefore there was insufficient

evidence to convict her of possession of the drugs, it is clear that there was sufficient evidence to find that Scott was in construc-
tive possession of the drugs and paraphernalia. When contraband is not found on the defendant’s person, the Commonwealth must
establish constructive possession. Commonwealth v. Haskins, 677 A.2d 328, 330 (1996), appeal denied, 547 Pa. 751, 692 A.2d 563
(1997). “Constructive possession is the ability to exercise conscious control or dominion over the illegal substance and the intent
to exercise that control.” Commonwealth v. Kirkland, 831 A.2d 607, 610 (Pa.Super.2003), appeal denied, 847 A.2d 1280 (2004) Two
actors may have joint control and equal access and thus both may constructively possess the contraband. Haskins, supra at 330.
“The intent to exercise conscious dominion can be inferred from the totality of the circumstances.” Kirkland, supra at 610.
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Although drugs and paraphernalia were not found on Scott’s person, the totality of the evidence as set forth above, taken in a light
most favorable to the Commonwealth, was sufficient for the jury to find that Scott had the intent and the power to control the
narcotics and related paraphernalia. The fact that Lee may have also had the intent or power to exercise control of the drugs and
paraphernalia does not detract from Scott’s equal access and control. Therefore, the evidence in this case was sufficient for the
jury to convict Scott of possession of the drugs and the paraphernalia.

BY THE COURT:
/s/Todd, J.

1 Lee was also known to have had six prior convictions for drug offenses. (T., p. 90)
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Objections to Final Account—Confidential Relationship—Undue Influence

Siblings filed Objections to Final Account of their father filed by their brother which were dismissed. Although the brother had a
confidential relationship with the father as his financial advisor, the other siblings failed to demonstrate undue influence as there
was no proof of incompetency. The monetary gifts the father gave the brother for the day-to-day care of his elderly parents
were not offensive and the siblings acknowledged their brother was entitled to compensation.
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Orphans’ Court—Preliminary Objections—Subject Matter Jurisdiction—Capacity to Sue—Escrow Account

Preliminary Objections filed by beneficiary to Petition to Show Cause filed by Executrix seeking to invalidate beneficiary’s
receipt of annuity funds dismissed. The Orphans’ Court had subject matter jurisdiction pursuant to 20 Pa.C.S. s.711(1)
because the matter involved property of decedents’ estate; executrix had capacity to sue because if beneficiary designation
is voided, the estate will receive annuity proceeds; and Court had right rule that beneficiary must relinquish annuity proceeds
to an escrow account pending further order of court where the Court was concerned the proceeds would be dissipated.
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Derivative Action—Shareholder Class Action—Preliminary Objections—Waiver—Contract—Articles of Corporation—
Statement of Corporate Purpose

Trial court sustained preliminary objections to a proposed shareholder class action lawsuit alleging tort and breach of contract claims.
The trial court concluded that the facts plead in the Amended Complaint failed to allege a breach of a duty the corporation owed
to its shareholders independent of the duties owed by the corporation’s directors and officers to the shareholders. The trial court
further held that Articles of Corporation and Statement as to its Corporate Purpose do not establish a contract between shareholders
and the corporation.
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In Re: Bernard Klionsky
Objections to Final Account—Confidential Relationship—Undue Influence

Siblings filed Objections to Final Account of their father filed by their brother which were dismissed. Although the brother
had a confidential relationship with the father as his financial advisor, the other siblings failed to demonstrate undue influence
as there was no proof of incompetency. The monetary gifts the father gave the brother for the day-to-day care of his elderly
parents were not offensive and the siblings acknowledged their brother was entitled to compensation.

No. 2266 of 2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—September 4, 2019.

MEMORANDUM OPINION AND ORDER OF COURT
This matter came before the Court on Objections and Amended Objections to the First and Final Account and Petition for

Adjudication filed by Daniel Klionsky, as agent under a Power of Attorney for his father, Dr. Klionsky. The Objections and Amended
Objections were filed by his siblings, Matthew Klionsky, Nina Klionsky, and Ruth Shapiro. A hearing was held on June 26 and 27, 2019.

Findings of Fact
1. Dr. and Mrs. Klionsky were the parents of four (4) biological children: Daniel, Matthew, Ruth, and Nina. At all relevant

times, Matthew resided in Chicago, IL; Ruth resided in Kansas City, MO, and Nina resided in Rochester, NY.
2. Daniel, who is a Financial Advisor with Morgan Stanley, lived approximately a quarter mile from his parents’ residence.

He was his Father’s financial advisor. (N.T. 06/26-27/19, p. 65-66)
3. Daniel and Matthew were the Agents on Powers of Attorney for both of their parents. (N.T. 06/26-27/19, p. 66, 203-204)1

(Exhibit N)
4. Prior to their deaths (Mrs. Klionsky on July 17, 2016 and Dr. Klionsky on November 12, 2017) Daniel, his Wife (Janee),

and their four daughters provided almost daily care for his parents, both physically and emotionally. (N.T. 06/26-27/19, p. 68-69)
5. Daniel undertook a limited number of transactions using the POA. Rather, when he paid bills for his Father, he used a

checking account at First National Bank that was jointly owned by Daniel and Dr. Klionsky. (N.T. 06/26-27/19, p. 208)
6. Dr. and Mrs. Klionsky consulted with their then-counsel, Robert Wolf about compensating Daniel. (N.T. 06/26-27/19, p. 83-84)
7. Attorney Wolf sent a letter to Matthew, Ruth, and Nina dated March 11, 2015, in which he discussed providing compen-

sation to Daniel and his family for their extensive efforts in caring for Dr. and Mrs. Klionsky. (N.T. 06/26-27/19, p. 111) (Exhibit D)
8. Matthew, Ruth, and Nina sent an email to Daniel on April 14, 2015, in which they acknowledged that Daniel and his

family were expending significant time caring for their parents. (N.T. 06/26-27/19, p. 116-117) (Exhibit E)
9. In an email to his siblings dated April 30, 2015, Daniel suggested how he could be compensated for the duties that he

performed for their parents. (Exhibit 7)
10. Rebecca Spiegel, the Klionskys accountant, attended two meetings at the Klionsky residence. The meetings, which were

held on July 6, 2015 and July 29, 2015, were convened at the suggestion of Attorney Wolf, who was present, along with Dr. and Mrs.
Klionsky. During these discussions in 2015, Dr. Klionsky was “very engaged” in the discussions and Ms. Spiegel did not have any
concerns about his competency. At the second meeting, Dr. and Mrs. Klionsky decided the amount of the gifts to be made to Daniel
and his Wife. (N.T. 06/26-27/19, p. 185-190, 223-229) 
11. Via checks written by Dr. Klionsky, Daniel and his Wife received gifts in the amount of $56,000 from Dr. and Mrs.

Klionsky in 2015 and the same amount in 2016. (N.T. 06/26-27/19, p. 80) (Exhibits 12 and 23)
12. Via checks written by Dr. Klionsky, Daniel and his Wife received total gifts of $28,000 from Dr. and Mrs. Klionsky in 2017.

(N.T. 06/26-27/19, p. 85) (Exhibit 23)
13. Via checks written by Dr. Klionsky, Daniel’s four daughters received total gifts of $116,000 from Dr. and Mrs. Klionsky in

2015 through 2017. The other grandchildren did not receive any gifts during this time period from their grandparents. (N.T. 06/26-
27/19, p. 85-86) (Exhibit 23)
14. The other children and grandchildren did not receive any gifts during this time period from their parents/grandparents.

(N.T. 06/26-27/19, p. 85-87) (Exhibit 23)

Discussion
A presumption of undue influence arises when the contestant has shown by clear and convincing influence that (1) a person is in

a confidential relationship with the testator or grantor; and (2) that person received a substantial portion of the testator’s or grantor’s
property; and (3) that the testator or grantor suffered from a weakened intellect. Owens v. Mazzei, 847 A. 2d 700 (Pa. Super. 2004).
While the Court recognizes that Daniel and Dr. Klionsky had a confidential relationship because Daniel was his financial

advisor, the Court finds that the siblings failed to meet the other two criteria to demonstrate undue influence. While Dr. Klionsky
may have been failing intellectually in the years and months before his death, there was no definitive testimony to prove that he
was incompetent. Moreover, there was no testimony whatsoever to indicate that the out-of-town siblings returned to Pittsburgh to
provide day-to-day care for their parents. Although the Court does not necessarily agree that Daniel and his family should receive
compensation for caring for their parents who provided for them as children, the Court notes that the siblings acknowledged that
Daniel and his family were entitled to compensation. The issue is: what is “fair compensation”? Is it an hourly rate? Is it a per diem?
The Court is unable to answer these specific questions. That being said, the Court does not find gifts of $256,000 over a period of
thirty-two (32) months (April 2015 through November 2017) for day-to-day care for elderly parents to be offensive.
It should be noted that the Court agrees that the foregoing allegations should have been made in the Estate case, not in this

matter. However, the Court would have made the same ruling.
Based upon the foregoing, the Court issues the following Order:

ORDER OF COURT
AND NOW, to wit, this 4th day of September 2019, it is hereby ORDERED that the Objections and Amended Objections are dismissed.

BY THE COURT:
/s/O’Toole, A.J.

1 Dr. Klionsky revoked Matthew’s Power of Attorney on April 19, 2016.
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In Re: Estate of David A. Celio, deceased
Orphans’ Court—Preliminary Objections—Subject Matter Jurisdiction—Capacity to Sue—Escrow Account

Preliminary Objections filed by beneficiary to Petition to Show Cause filed by Executrix seeking to invalidate beneficiary’s
receipt of annuity funds dismissed. The Orphans’ Court had subject matter jurisdiction pursuant to 20 Pa.C.S. s.711(1)
because the matter involved property of decedents’ estate; executrix had capacity to sue because if beneficiary designation
is voided, the estate will receive annuity proceeds; and Court had right rule that beneficiary must relinquish annuity proceeds
to an escrow account pending further order of court where the Court was concerned the proceeds would be dissipated.

No. 0211 of 2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—August 26, 2019.

OPINION
This matter came before the Court on a Petition for Citation to Show Cause filed by the Executrix and directed to Karen Pihakis.

The Petition concerned an Athene Annuity owned by the Decedent at the time of his death. The Petition sought to invalidate Ms.
Pihakis as the beneficiary of the annuity and to have Ms. Pihakis pay over to the Estate the funds that she received from the annuity.
Ms. Pihakis filed Preliminary Objections to the Petition, alleging lack of subject matter jurisdiction, demurrer, and lack of capacity to
sue. The Executrix filed a Response. After oral argument, the Preliminary Objections were dismissed on July 10, 2019 and Ms.
Pihakis was directed to relinquish the proceeds of the annuity to an escrow account in the names of counsel. This appeal follows.
Ms. Pihakis’s first allegation of error claims that the Court erred in dismissing the Preliminary Objections because the Court

did not have subject matter jurisdiction. Pursuant to 20 Pa.C.S. §711(1) the jurisdiction of the Orphans’ Court is mandatory when
the subject matter involves the “administration and distribution of the real and personal property of decedents’ estates…” The
Executrix has alleged that Ms. Pihakis was named as beneficiary of the annuity as a result of undue influence by her and her son
over the Decedent. If the Executrix proves undue influence and the designation of Ms. Pihakis as the beneficiary is void, then the
proceeds of the annuity would be paid to the estate. As such, the Orphans’ Court Division clearly has subject matter jurisdiction.
Ms. Pihakis’s second allegation of error claims that the Court erred in not transferring this matter to the Civil Division. While

this was an option, the Court chose to maintain jurisdiction in the Orphans’ Court Division as the Court was familiar with the back-
ground of the case, as several Motions had been presented and the parties had participated in conferences with the Court.
Ms. Pihakis’s third allegation of error claims that the Court erred in not sustaining the demurrer or finding that the Executrix

lacked the capacity to sue. Ms. Pihakis sought a demurrer or a finding that the Executrix lacked the capacity to sue on the grounds
that the Petition did not allege that the estate would have been paid the annuity proceeds, but for Ms. Pihakis being named the
beneficiary. It was not necessary for the Petition to include this allegation because it goes without saying that if the beneficiary
designation is void, the estate receives the proceeds.
Ms. Pihakis’s fourth allegation of error claims that the Court erred in directing Ms. Pihakis to relinquish the annuity proceeds

to an escrow account pending further Order of Court. The Court has the right to protect the proceeds pending final determination
of the beneficiary designation issue. The Court was concerned that the proceeds would be dissipated by Ms. Pihakis and in the
event that the Court found the beneficiary designation to be void at some point in the future, Ms. Pihakis would be unable to return
the entire proceeds to the estate.

BY THE COURT:
/s/O’Toole, A.J.

Dated: August 26, 2019

Robert Garfield v.
David L. Porges, Vicky A. Bailey, Philip G. Behrman, Ph.D., Kenneth M. Burke,
A. Bray Cary, Jr., Margaret K. Dorman, James E. Rohe, Steven T. Schlotterbeck,

Stephen A. Thorington, Lee T. Todd, Jr., Ph.D., and Christine J. Toretti,
and EQT Corporation

Derivative Action—Shareholder Class Action—Preliminary Objections—Waiver—Contract—Articles of Corporation—
Statement of Corporate Purpose

Trial court sustained preliminary objections to a proposed shareholder class action lawsuit alleging tort and breach
of contract claims. The trial court concluded that the facts plead in the Amended Complaint failed to allege a breach
of a duty the corporation owed to its shareholders independent of the duties owed by the corporation’s directors and officers
to the shareholders. The trial court further held that Articles of Corporation and Statement as to its Corporate Purpose
do not establish a contract between shareholders and the corporation.

No. G.D. 17-014222. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, A.J.—April 15, 2019.

OPINION
Background Facts and Procedural History
This is a shareholder class action brought under Pennsylvania law by Appellant Robert Garfield, a shareholder of EQT Corp.

(“EQT”) against the members of EQT’s Board of Directors (“Board”) and EQT. The action arises out of EQT’s acquisition of Rice
Energy (“Rice”) for stock and cash, pursuant to an agreement and plan of merger entered into on June 19, 2017. On that date, EQT
and Rice announced that they had entered into a definitive Agreement and Plan of Merger under which EQT would acquire all of
the outstanding shares of Rice common stock for total consideration of approximately $6.7 billion—consisting of .37 shares of EQT
common stock and $5.30 in cash per share of Rice common stock (“the Merger”).
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Appellant contends that the Merger and the related issuance of additional EQT shares to pay for the Merger was fundamentally
unfair to EQT shareholders. Appellants also contend that Appellees persuaded EQT shareholders to support an unfair acquisition
by misrepresenting the value of the transaction and by misrepresenting and concealing other conflicts of interest.
The Appellant filed his Amended Shareholder Class Action Complaint on December 19, 2017, asserting claims for Fundamental

Unfairness pursuant to Pa. C.S.A. § 1105 (Count I), Intentional Interference with Voting Rights (Count II), and class claim for
Unjust Enrichment (Count III). 1 Preliminary objections were then filed and by Order dated August 21, 2018 this Court sustained
all of the objections and dismissed the Amended Complaint without prejudice. Thereafter, the Appellant filed his Second Amended
Complaint (“SAC”) reasserting Counts I-III of its Amended Complaint and asserting two new causes of action: negligence against
EQT (Count IV) and Breach of Contract between EQT and its’ shareholders (Count V). 2 Preliminary Objections were filed to these
new counts and by Order dated January 29, 2019, this Court sustained the objections with prejudice to Counts IV and V and the
within appeal followed.

Standard of Review
For purposes of ruling on preliminary objections, well-pleaded material factual allegations are accepted as true; however,

conclusions of law, unwarranted factual inferences, argumentative allegations, and expressions of opinion are not considered to
be admitted as true. Small v. Horn, 722 A. 2d 664, 668 (Pa. 1998). For preliminary objections to be sustained, it must appear with
certainty that the law will permit no recovery, and any doubt must be resolved in favor of the non-moving party. Id. Preliminary
objections in the nature of a demurrer require the court resolve the issues solely on the basis of the pleadings .... “Cooper v.
Frankford Health Care Sys. 960 A. 2d 134, 143 (Pa. Super. 2008). In ruling on preliminary objections, this Court accepts as true all
well-pleaded material allegations in the petition or complaint, and any responses allowed under Pa. R.C.P. 1017(a)(4), and any
reasonable inferences that may be drawn from the averments.” Colonial Sur. Co. v. Redevelopment Auth. Of the City of Fayette,
2017 WL 3138316, at *3 (Pa. Cmwlth. July 25, 2017). However, preliminary objections should be sustained if “the complaint fails
to set forth a valid cause of action.” Lerner v. Lerner, 954 A. 2d 1229, 1235 (Pa. Super 2008). Here, Appellant fails to state a cause
of action against EQT for negligence or breach of contract.

Errors Complained of on Appeal
Plaintiff ’s P.R.A.P. 1925(b) statement complained of the following purported errors:

1. Whether the trial court erred in dismissing Count IV of Appellant’s Second Amended Complaint, which asserts a claim
for negligence, gross negligence, and recklessness against EQT only.

2. Whether the trial court erred in dismissing Count V of Appellant’s Second Amended Complaint, which asserts a breach
of contract claim against EQT only.

3. Whether the trial court violated Appellant’s state or federal constitutional rights, or other rights, by requiring Appellant
to file a 1925(b) Concise Statement of Errors without first affording him the benefit of any written or oral opinion or other
explanations as to why this Court dismissed with prejudice Counts Four and Five of Appellant’s Second Amended
Complaint.

We note that while Appellant stated he was restating Counts I-III, which had previously been dismissed in the SAC to preserve
their appellate rights, they did not include those dismissals among their errors complained of on appeal, and therefore have waived
any appellate rights to complain regarding those dismissals.

I. The trial court’s dismissal of Count IV of Appellants’ Second Amended Complaint, which asserts a claim for negligence,
gross negligence, and recklessness against EQT only, was not in error.

This claim fails because it is a derivative claim improperly recast as a direct claim. Count IV attempts to ascribe the statutory
duties that directors or officers owe solely to the corporation as common law duties allegedly owed to the shareholders. However,
it is long recognized that “corporations are created by statute, and in that alone are we to search for the rights and powers
conferred.” Bridgewater Ferry Co. v. Sharon Bride Co., 1891 Pa. LEXIS 677, at *4, aff ’d 145 Pa. 404 (1891). Both the PA Business
Corporations Law (“BCL”), 15 Pa. C.S. § 1502, et. seq. and the decisions thereof firmly establish that a corporation’s directors are
charged with exercising the powers the BCL grants to the corporations, and those directors owe duties only to the corporation not
to individual shareholders. See, 15 Pa.C.S.§ 1502(a), (c); 15 Pa. C.S. § 1712; § 1715; §1717; 1721.
“Just as corporations, LLCs and partnerships are creatures of state law, so are the procedures and remedies for disputes

between their members. In Pennsylvania, these remedies and procedures are found in three places: 1) the statues enacted by the
General Assembly that define these entities and create the derivative remedy; 2) in certain principles adopted by the Supreme
Court of Pennsylvania, and; 3) in Rule 1506 of the Rules of Civil Procedure adopted by the Supreme Court under authority dele-
gated to it by the General Assembly.” Daniel P. Dwyer, The Rights of Shareholders, Limited Partners and Non-Managing Limited
Liability Company Members in Corporate Goverancne Disputes: Derivative Actions in Pennsylvania, 84 Pa. B.A.Q. 47, 49 (2013).
The BCL provides that “all powers enumerated in § 1502…or otherwise vested by law in a business corporation shall be exer-

cised by or under that authority of, and the business corporation shall be managed under the direction of a board of directors.” 15
Pa.C.S. §1721. These powers include, inter alia, the power to “conduct its’ business, carry on its’ operations, have offices and exer-
cise the powers granted by this subpart or any other provision of law in any jurisdiction.” 15 Pa. C.S. §1502(a)(15); Hill v. Ofalt, 85
A. 3d 540, 549 (Pa. Super. 2014); See also, Cuker v. Mikaluskas, 692 A.2d 1042, 1046 (noting that financial and other decisions, such
as those made regarding litigation by or on behalf of a corporations, are business decisions “within the province of the board of
directors” and “within the scope of the business judgement rule.”). Because directors are tasked with making business decisions
“that frequently entail some degree of risk,” Cuker v. Mikaluskas, 692 A. 2d 1042, 1046 (Pa. 1997), the BCL provides directors with
broad discretions, including the ability to consider the interests of various stakeholders, including non-shareholders, without
providing “any of these groups standing to sue if their interests, as such, are not considered.” Stillwell Value Partners I, L.P. v.
Prudential Mut. Holding Co., No. 06-4432, 2007 WL 2345281, at *9 (E.D. Pa. Aug. 15, 2007) (quoting William H. Clark & W. Edward
Sell, Bisel’s Pennsylvania Business Associations Lawsource 181 (2d ed. 2001).
The Appellant’s claims for the mismanagement of corporate assets, the decrease in the value of stock, or negligence are deriv-

ative claims rather than direct actions. Kitty Ward Travel, Inc.v. Ward, No. 591 EDA 2015, 2016 WL 1615795, at *7 (Pa. Super. Aug.
22, 2016); Burdon v. Erskine, 401 A. 2d 369, 370 (Pa. Super. 1979). But even if Appellant’s claims were not derivative, he offers no
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legal support for the assertion that business corporations itself owe a direct duty to shareholders that arguably co-exists alongside
the BCL. As stated earlier, the BCL alone describes the powers and duties of a corporation and its’ directors and officers. The cases
cited by Appellant involve the specific context of fraudulent or unauthorized stock transfers which is entirely distinguishable from
the within matter. They do not support a proposition that a corporation can act independently of its’ directors and officers or owes
a duty to its’ shareholders.
Because the Appellant has not and cannot allege any duties owed by EQT to the shareholders independent of any duties owed

by the directors and officers, the preliminary objections were sustained and Count IV was properly dismissed with prejudice.

II. The trial court also properly dismissed Count V of Appellant’s Second Amended Complaint, which asserts a breach
of contract claim against EQT only.

Count V of the SAC asserts that EQT’s Articles of Incorporation and EQT’s Statement as to its’ Corporate Purpose form a
contract between EQT and its’ common shareholders. This is incorrect. Rather than forming a contract between EQT and its’
shareholders, the Articles of Incorporation form a contract between the Commonwealth and EQT shareholders. Manheim Borough
v. Manheim Water Co., 78 A. 93, 94 (Pa. 1910) (it is well settled law that an act of incorporation is a “contract between the state and
the stockholders.”). EQT’s Articles of Incorporation do not create any independent duties owed by EQT to shareholders. Rather
the articles merely create the corporation’s existence. 15 Pa. C.S.A § 1309(a).
Similarly, the Statement of EQT’s Corporate Purpose does not establish a contract between EQT and its’ shareholders as it has

no features of a contract—it does not set any definite terms, nor does it provide for an exchange of consideration or a mutuality of
obligation. See, Yarnell v. Almy, 703 A. 2d 535, 538 (Pa. Super 1997) (“to form a contract, there must be an offer, acceptance and
consideration or mutual meeting of the minds”); Bash v. Bell Tel. Co. of Pennsylvania, 601 A. 2d 825, 829 (Pa. Super. 1992) (“con-
tracts actions lie only for breaches and duties imposed by mutual consensus agreements between particular individuals”).
Because neither EQTs Articles of Incorporation nor its’ Statement of Corporate Purpose form a contract with EQT shareholders

Count V fails and was properly dismissed with prejudice.

III. The trial court did not violate Appellant’s state or federal constitutional rights, or other rights, by requiring
Appellant to file a 1925(b) Concise Statement of Errors without first affording him the benefit of any written or oral
opinion or other explanations as to why this Court dismissed with prejudice Counts Four and Five of Appellant’s Second
Amended Complaint.

There has been no violation of federal or state constitutional rights by requiring the Appellant to file a 1925(b) Concise
Statement of Errors without a written or oral opinion from this Court.
The comment to the rule provides, “Paragraph (b)(4)… This paragraph also recognizes that there may be times that a civil

appellant cannot be specific in the Statement because of the non-specificity of the ruling complained of on appeal. In such
instances, civil appellants may seek leave to file a supplemental Statement to clarify their position in response to the judge’s more
specific Rule 1925(a) opinion.”
The Appellant has listed three errors complained and these errors have been addressed by this Court. Indeed these errors make

clear that the Appellant does understand the basis for this Court’s opinion and has had the opportunity to challenge this Court’s
opinion dismissing Counts IV and V of the Second Amended Complaint. Accordingly, Appellant’s rights have been preserved and
there is no federal or state constitutional violation.

Conclusion
For the foregoing reasons, Count IV and V of Plaintiff ’s Second Amended Complaint were properly dismissed with prejudice.

BY THE COURT:
/s/Ward, A.J.

Dated: April 15, 2019

1 On December 19, 2017, the parties filed a Stipulation of Dismissal (without prejudice) as to all derivative claims, in which Plaintiff
withdrew “his demand upon EQT’s Board, dismissed without prejudice any and all derivative claims (whether so denominated or
not) set forth in the Verified Shareholder Class Action and Derivative Complaint,” and agreed not to assert any further “derivative
claims (whether so denominated or not) against Appellees Stipulation and Order dated Dec. 19 2017 at 2-3
2 As stated in Appellant’s response to Appellee’s Preliminary Objections, “Counts One, Two and Three have merely been restated,
without change, to preserve [Appellant’s) appellate rights in light of the Court’s previous order dismissing those claims without
prejudice, as is explained in the [Second Amended Complaint] at paragraph 129 entitled “RESERVATION”. Instead of amending
those previously asserted Counts, [Appellant’s Second Amended Complaint] amends by adding two new causes of action at Counts
Four (negligence, gross negligence, recklessness) and Five (breach of contract).
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